THE 



FEDERAL CASES 



COMPRISING 



CASES ARGUED AND DETERMINED 



IN THE 



CIRCUIT AND DISTRICT COURTS 



OF THE 



UNITED STATES 



FROM THE EARLIEST TIMES TO THE BEGINNING OF THE FEDERAL REPORTER, 

ARRANGED ALPHABETICALLY BY THE TITLES OF THE CASES, 

AND NUMBERED CONSECUTIVELY 



BOOKl 

Case No. 1 — Case No. 564 



WILLIAM S. HEIN & CO., INC. 

BUFFALO, NEW YORK 

1995 



Library of Congress Catalog Number 95-75068 
ISBN 0-89941-924-0 

Printed in the United States of America. 



The quahty of this reprint is equivalent to the 
quality of the original work 



This volume is printed on acid-free paper by 
William S. Hein & Co., Inc. 



. .. . „ .CI United Slates Series 
National Reporter System ^ . 



THE 

FEDERAL CASES 



COMPRISING 



CASES ARGUED AND DETERMINED 



IN THE 



CIRCUIT AND DISTRICT COURTS 



OF TBE 



UNITED STATES 



FROM THE EARLIEST TIMES TO THE BEGINNING OF THE FEDERAL REPORTER. 

ARRANGED ALPHABETICALLY BY THE TITLES OF THE CASES. 

AND NUMBERED CONSECUTIVELY 



BOOK 1 

AALESUND— ARTHUR 
Case No. i — Case No. 564 



ST. PAUL 

WEST PUBLISHING CO. 

1894 



Copyright, 1894. 

BY 

WEST PUBUSHING COMrANY. 



PREFACE. 



*T~*HIS series of reports, known as the Federal Cases, is a comprehensive compila- 
•■• tion of the decisions of the United States Circuit and District Courts which 
have been rendered from the organization of the Government in 1789 to the first pub- 
lication of the Federal Reporter in 1880. It constitutes, in conjunction with the 
Federal Reporter, a complete and consecutive series of reports, beginning with the 
first organization of the courts reported and continuing down to the last decision 
rendered. 

Oiigfin of the Enterprise. 

In 1880 the Federal Reporter was established for the purpose of reporting the 
decisions of the United States Circuit and District Courts. It included ail cases 
heard after January 1, 1880, and has become a repository of all current Federal 
decisions. This function has been peifformed so satisfactorily that within a few 
years it came to be recognized as the official Reporter of the Federal Courts. 

The Federal Reporter had started in "in the midst of things." Nothing else was 
possible, since there had to be a beginning. What lay back of 1880 was partly to 
be found scattered through the different series of Circuit and District Court Reports, 
none of which had ever been exhaustive, and many of which had long been out of 
print. Sometimes cases which attracted attention at the time had appeared in cur- 
rent periodicals. Sometimes they were published with the early State Reports, or 
in different series of Selected Cases. Some opinions found a place in several con- 
temporaneous series, and some were never printed at all. This period has been aptly 
called by Judge Hammond "The Dark Continent of American Jurisprudence." 

After the Federal Reporter was fairly established, its publishers were frequently 
urged by Judges and practitioners in the United States Courts to gather up and re- 
publish the decisions of earlier date, so as to make the record of American Federal 
adjudications exhaustive. An annotated reprint would be more valuable than the 
original set, even at the same price; yet it could be made much cheaper. Theo- 
retically, the plan was an admirable one, but the practical difficulties in the way of 
obtaining the eariier Federal cases, scattered as they were, made it seem at first im- 
practicable. But the requests for the work were so frequent that the publishers were 
finally led to issue an expeiimental circular, and canvass the field to see whether 
there were really sufficient demand to make the formidable undertaking commercially 
feasible. The results of this inquiry were so satisfactory that the plans of the pub- 
lication were at once elaborated, and no time was lost in beginning the collection of 
cases and material. This involved great labor and expense, — greater even than had 
been anticipated, — and it has now only been accomplished after five years of busy 
preparation. 

The publishers and the editors have studied the peculiar conditions of the prob- 
lem of how best to make this great mass of heterogeneous material available for the 
use of the Bench and Bar. They have worked out a method of treatment of these 
cases which seems specially adapted to bring the scattered reports together into a 
complete and consecutive series, to be their final repository. 

Sources of Material. 

It is the purpose of Federal Cases to cover, with the Federal Reporter and the 
United States Supreme Court Reports, the whole body of the law as it has been ad- 
ministered by the Federal courts. The successful accomplishment of this end re- 
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quires not only the republication, entire, of all of the old Circuit and District Court 
Reports, but also all Federal cases which can be brought to light by an exhaustive 
examination of the United States Supreme Court Reports, the law periodicals, state 
reports, text books, and other works likely to contain such cases, and an unremitting 
searcli for- all accessible decisions whether to be found in pamphlets, in any of the 
great libraries, in the hands of individuals, or in the records of the courts. In this 
way several thousand decisions have been discovered which are not to be found in 
what is generally regarded as a complete Federal library. Prominent among these 
unpublished decisions might be mentioned the opinions of Judge Betos in the 
Southern District of New York, which are on file in the office of the clerk of the 
court, in a series of manuscript books in the handwriting of the judge. These man- 
uscript books are in two series, denominated for convenience, Circuit Court MS. and 
District Court MS. , respectively. There are also a great many valuable cases largely 
from the same district, but some from other districts, which were collected by Judge 
Betts from newspapers and similar publications and preserved in the form of a 
scrap-book. A similar scrap-book collection of cases has been found in the oflBce of 
the clerk for the Eastern District of Pennsylvania. 

Attention is called to the large number of new admiralty decisions, including 
many of the most important of those of Judge Betts, and the cases received from 
the Southern District of Florida, which for many years were preserved in manuscript 
in what is locally known as the Admiralty Records, comprising some twelve large 
volumes of recorded cases, containing the decisions of Judges Webb-, Marvin, Boyn- 
"ton, and McKtnney upon different questions of admiralty law. Many of these cases 
have been cited in recent decisions from that district and also in Judge Marvin's 
work on Wreck and Salvage. Most of them are of great importance, but compara- 
tively few have ever been published. The unpublished decisions of Hoij. James 
W. Locke secured, through the courtesy of the judge, are mostly in admiralty, 
as are also many of those contained in the collections of the opinions of the late Judge 
Hoffman, in the California district, known as "Hoffman's Opinions" and "Hoffman's 
Decisions," respectively, and published by permission of Judge Hoffman. 

The case law relating to patents is enriched by many new decisions particularly 
in the Southern District of New York, and the Districts of Massachusetts and Con- 
necticut. In the District of Columbia, MacArthur's Patent Cases includes all appeals 
from the decisions of the Commissioner of Patents after the period covered by 
Cranch's Circuit Court Reports, from the year 1841 to 1859. From 1859 to the es- 
tablishment of the Supreme Court of the District of Columbia in 1863, a large num- 
ber of patent cases were decided which were to have made the second volume of Mac- 
Arthur's Patent Cases, but which has never appeared. Many of these decisions have 
been cited in Law's Patent Digest and elsewhere. They are enrolled in manuscript 
form, and are on file in the United States Patent OflBce. These opinions have all 
been copied and duly reported under their proper titles. 

In addition to these sp.ecial collections of cases, inquiry of the clerks of all of th& 
Federal courts for unreported decisions has produced a large number of important 
opinions, as has also an exhaustive search of the files of the newspapers published 
during and prior to the late war, such, for instance, as the New York Daily Times 
and Niles' Weekly Register. It has been the constant aim to preserve everything of 
importance, and no effort has been spared to make the reports of these cases full and 
complete in every respect. 

Arrangezuent. 

The most difficult problem in the publication of the Federal Cases, was to find 
a satisfactory method of arranging the decisions. Investigation and experiment 
showed that it was impracticable to arrange them chronologically, — or by Circuits 
and Districts, or by the original reports. The great object to be attained was to so 
arrange the cases that the reader can readily find any case, no matter how or where 
it may be cited. The publishers believe they have accomplished this purpose in 
the Federal Cases. 

The cases in this series are reported in the alphabetical order of their titles. 
This alphabetical arrangement is rendered necessary by the fact that the same case 
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is frequently found reported in two or more reports, and also because the material 
for this compilation has been derived from a great variety of sources. It is also the 
best possible arrangement from a practical point of view in a compilation of this de- 
scription. It applies to the cases in a series of reports the order and method al- 
ways applied to a digest or an encyclopcedia, and thereby greatly facilitates the dis- 
covery of the case wanted. An examination of any volume of this series will fully 
demonstrate the practical utility of this arrangement. Where there are two or more 
titles, the case is reported under that title which comes first in alphabetical order, 
and the other titles are printed in the series in their regular alphabetical order, with 
proper references to the title under which the case is reported. Where there are two 
or more cases of the same title, the cases are printed in the alphabetical order of the 
names of the respective reporters. (See, in illustration. The Alabama^ Case No. 123, 
and The America^ Case- No. 279.) An elabprate system of cross-references has been 
devised, the title of every case appearing (in the form of a cross-reference) alphabet- 
ically under the name of each of the parties, and in many cases, where the names 
are spelled differently, under each different form of spelling, thus enabling the reader 
to turn to the case at once. The cases have also been numbered consecutively 
throughout the series. These numbers have been introduced for the purpose of fur- 
nishing a more specific and ready reference to a given case when such case is cited 
in the text or referred to in a cross-reference. (See, in illustration, references already 
given and cross-references under Adams^ page 157.) By this method of numbering 
the cases can be referred to specifically, in advance of their publication, saving the? 
necessit}' of referring to the old reports which are superseded by the Federal Cases. 
When the entire series shall have been completed, every reference to every case em- 
braced within the series will have the specific case-number citation, — a great aid in 
referring back and forth from one volume to another, which could not be secured in 
any other way. 

Every effort has been made to render this duplex arrangement of the cases as 
effective as possible. Among other details the letters and numbers included in each 
volume are stamped on the back of the book. Jfiach subscriber is also furnished with 
a printed table giving in alphabetical and numerical order the title of each case pub- 
lished in the series; also a table setting out in alphabetical order the original reports 
of the United States Circuit and District Courts, and giving in regular sequence the 
volume and page of each case found in such reports with a parallel reference to the 
number of such case in this series. A brief examination of these tables will demon- 
strate their value and utility. 

Style of Beporting: and Azmotatiiig. 

The Federal Cases is essentially a verbatim reprint of the decisions; the cases with 
comparatively few exceptions being reprinted exactly as they appear in the original 
reports, headnotes, statement, and opinion, and all original matter supplied by the 
editors being indicated by the use of brackets. In the preparation of the cases for 
publication, the fact soon developed that the great majority of them had been pub- 
lished in more than one place, and in very many instances some one of these several 
reports of the same case is much more complete than any of the others, while one of 
the incomplete reports may contain important matter not to be found in the best re- 
port of the same case. It has been the intention to make the Federal Cases a ver- 
balim reprint of all the reports of all the cases; and in doing this, the best report of 
each case has been selected and indicated by being placed first among the references 
immediately following the title of the case itself. All matter from ^1 other reports 
of that case, not included in the report adopted, is inserted in its proper place, in- 
closed in brackets, with a footnote stating the source from which it was secured; giv- 
ing the reader the benefit of a careful comparison of every published report of all of 
the decisions. That this is a matter of considerable importance is evidenced by the 
fact that in some instances several paragraphs are added to the opinion of the court 
in this way, or important matter incorporated in the statement necessary to a clear 
understanding of the decision. (See, in illustration, Jn re Alexander^ Case No. 161.) 
It should be understood that all matter inclosed in brackets is the result of the edi- 
torial treatment of the cases, unless there is a footnote explaining its source. 
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A page to page examination of all the reports of the Supreme Court of the 
United States, the Federal Reporter, and all cases included within this series, has 
been made for citations of the Circuit and District Court cases. These citations have 
all been carefully edited, and placed under the appropriate paragraphs of the sylla- 
bus of the cited case, stating in each instance whether in fact that case is cited, dis- 
tinguished, followed, or overruled, as the case may be, in any later decision. In 
this way, each case gives the references to every place in which it has been subse- 
quently referred to by any Federal court in any manner. Where a case is cited to 
a proposition not contained in the syllabus, such additional point will be stated 
briefly. Additional citations of authorities are also given with the more important 
cases; and where a case was afterwards taken to the Supreme Court, a reference is 
made to the opinion of the Supreme Court bearing directly upon the points involved 
in the case as reported below. This reference is appended as a. note. Copious notes 
are also prepared showing subsequent changes in the law involved in any particular 
case where necessary. (See, in illustration, Adams v. The Sophia, Case No. 65, and 
Admm v. Burks, Case No. 60.) 

The page to page examination of the reports produced a large list of cases cited 
which were apparently unreported. Special investigation has been made of every- 
one of these unreported cases. A large number of them have been found, but in 
other instances the fact has developed that the court records have either been lost or 
destroyed, through the burning of a courthouse, or some other calamity, so that the 
case cannot be obtained, or for some reason the opinion, if one was written, is not 
now on tile. Where these unreported cases have been obtained, they will be pub- 
lished in full. If they have not been found, a statement of the circumstances will 
be given, and such statement of the points decided as can be gleaned from the rec- 
ords and the various digests and text>'books in which they were mentioned. (See, in 
illustration, The Alfred, Case No. 189.) In fine, it is the purpose to make this series 
exhaustive so far as the title of every Federal case anywhere cited or referred to is 
concerned, so that the reader may feel sure of either finding each case reported herein 
or of getting all the information about it that can be obtained anywhere. 

Special acknowledgment should be made of the interest shown in the work by 
the Judges, many of them revising their own opinions in proof. 

Special Matter in Book I. 

The first volume of the series contains the following important tables: 
1. A chronological table of the several circuits showing their geographical limits 
under the various acts of congress from 1789 to the present time. This table will 
aid in determining the circuit, of which any state was a part, at any given time. 

2 and 3. A list of the judges arranged chronologically under their respective 
circuits and districts. A list of the judges arranged alphabetically without regard to 
their respective circuits and districts. The lists of Federal judges have been the re- 
sult of a great deal of careful research and investigation. It is somewhat strange that 
no reliable list of Federal judges has ever been published. Fragmentary lists and 
memoranda.of the judges' names for a particular district for a short period of time 
have appeared in various reports, but no complete list with any pretense to reliability 
has ever been prepared, so far as known. This list has been made up from a care- 
ful examination of the lists of names in all of the periodicals and reports, It has 
been checked carefully with the records in the departments at Washington, and also 
with the various biographical works and local histories. The aim has been to make 
this list complete, and as accurate as possible. In doing this, extended inquiry has 
been made of all the judges and clerks of the various courts and many other persons 
likely to possess information on the subject. The result obtained is what is believed 
to be the most reliable roll of Federal judges to be found anywhere. Special ac- 
knowledgments are due to many of the living judges for the great assistance they have 
rendered in this matter. 

4. A table of the United States Circuit and District Court Reports arranged by 
circuits and districts. 

5. A table of the reports, periodicals, and text-books examined for the United 
States Circuit and District Court cases therein reported and cited. The very exten- 
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sive character of this latter table will aiSbrd an idea of the great care and extent of 
the inquiries necessary to gather in all of the decisions in the Federal courts. 

In presenting this series to the public, the publishers desire to express their ob- 
ligation to the owners of the reports from which cases have been reprinted, and ii> 
the members of the Bench and Bar throughout the whole country who have so ef- 
fectively aided in the development of these reports. 

January 25, 1894. WEST PUBLISHING COMPANY. 
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NOTES TO PRECEDING PAGE. 



1 Rhode Tflland added to Eaatern Circuit by Act Jnne 
as. 1790. (I Stat. 128.) 

2 Vermont added to Eastern Circuit by Act Mar. 2, 1791, 
(1 srat. 197.) 

3 North Carolina added to Southern Circnit by Act 
Jnne4. ITOO, (1 Stat. 12a.) 

iCircnlt conrt powers were conferred npon the district 
coarte of the Independent districts of Maine and Ken* 
tacky by Act Sept. 24. 1789. (1 Stat. 73;) and by Act Mar. 
30. 1820. (8 St-at. B54.) Maine was added to the Ist Clrcnlt. 

6 Circuit conrt powers conferred upon the district cuorts 
of Tennessee by Act Jan. 81, 1797. (1 Stat. 496.) 

SOhlo. under Act Feb. 13, 1801, embraced Indiana 
Territory end the Northwest Territory. By Act Feb. 24, 
1807, (2 Stat. 420.) Ohio, Kentuclcy, and Tennessee wero 
constituted the 7th arcult; and by Act Jan. 28, 1883, (13 
Stat. 037,) Ohio and Michigan were constituted the 7th 
Circuit. 

7 Kentuclcy and Tennessee were made independent dis- 
tricts by Act Apr. 29. 1803, (note 6.) 

SCircult court powers were conferred upon the district 
eonrta of the following independent districts: 

Louisiana by Act April 8, 1812, ( 2 Stat. 703.) 

Indiana 

Miaslsslppl " 

Illinois 

Alabama 

Missouri 

Arkansas 

Michigan 

Florida 

Iowa 

Texas 

Minnesota 

Kansas 

•Alabama and Louisiana constltnted the 6th Circuit 
by Act Aug. 16, 1842, (6 Stat. 507.) 

10 North Carolina. South Carolina, and Georgia consti< 
tnted the* 0th Clrcnlt by Act Aug. 16. 1842, (.■; Stat. 507.) 
South Carolina was dlvld-d into the Eastern and West- 
ern Districts by Act Feb. 21, 1823, (3 Stat. 728.) Circnit 
court powers were conferred upon the district conrt tor 
the Western District by Act Aug. 16, 1836, (11 Stat. 43.) A 
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circuit conrt for the Western District was established by 
ActPeb.e,1889.(25Stat.65.->.) Act April 26. 1890, (26 Stat. 71,) 
regulates the terms of the clrcnlt conrt for the " district 
of South Carolina, and of the district courts for the East- 
em and Western Districts of South Carolina, reapecr- 
Ively " 

iiTndiana, IHInols, and Wisconsin constituted the 8th 
Circuit by Act Jan. 28, 1863, (12 Stat. 637:) and Wisconsin 
was transferred to 9th Circuit by Act Feb. 9, 1863, (12 
Stat. 648.) 

IS California constltnted a separate circuit by Act Mar. 
2, 1855. (10 Stat. 631;) and, with OreKon, constituted th« 
lOtb Circuit by Act Mar. 3, 1863. (12 Stat. 794.) 

BVa, added to 4th Clr. by Act Aug. 16, '42, ( 5 Stat. 607.) 

Nev. " •• 10th " •• " Feb. 27. '65. (13 " 440.) 

N. C. " " 4th '• " •• July 16.'fi2.ll2 " 676.) 

Neb. •• " 8tb " " " Mar, 25. '67. (15 " 6.; 

Col. " " 8th " " '• June 26. '76. (19 " 61.) 

Mont. " " 9th Feb. 32. '89. (25 " 682.1 

N.Dak." " 8th" " " Feb. 22. '89, (25 " 682.; 

S.Dak." " 8th Feb. 22. '89. (25 " 682.; 

Wash. " •• 9th <* " " Feb. 22, '89. (25 " 682.; 

Idaho " " 9th " " •• July 8, '90. (26 " 217.' 

Wyo. " " 8th' July 10, '90. (26 •■ 225. 

14 West Virginia, comprising partof the territory of Vlr 
ginia, was admitted as a state June 20,186:i, (13 Stat. 731. 

U(7ertatn drcutt conrt powers were conferred on thi 
district court of Alaska; and writs of error in crimlna 
cases -were authorised to Issue from the clrcnlt court fo: 
the district of Oregon to the district court of Alaska, bj 
Act May 17, 1884, (23 Stat. 24.) 

ifiCircult court established by Act Feb. 6, 188J, (25 Stat 
655.) 

17 Louisiana, Texas. Arkansas. Kentucky, and Ten 
neesee constltnted the 6th circnit by Act July 15, l 62. (I 
Stat. 576.) 

18 Ohio and Indiana consMtnted the 7th circnit by Ac 
July 15. 1682, (12 Stat, 576.) 

IB Michigan. WtsconRln. and Illinois constituted the 8t' 
circuit by Act Jnly 15. 1862, (12 Stat. 676.) 

so Missouri. Iowa, Kansaa, and 'Minnesota constitute 
the 9th circuit by Act July 16, 1862, (12 Stat. 676.) 
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FEDERAL JUDGES. 



ARRANGED CHRONOLOGICALLY UNDER THEIR RESPECTIVE 

CIRCUITS AND DISTRICTS. " 



ATiTi CIRCUITS.^ 



Circuit Justices.^ 



JOHN JAY September 26, 1789 April 18, 1794 

WILLIAM GUSHING September 27» 1789 February 13, 1801 

JAMBS WILSON September 29, 1789 August 28, 1798 

JOHN BLAIR September 30, 1789 January 27, 1796 

JOHN RUTLEDGE September 27, 1789 Marcli 5, 1791 

JOHN RUTLEDGE July 1, 1795 December 15, 1795 

JAMES IREDELL February 10, 1790 October 20, 1799 

THOMAS JOHNSON ' August 5, 1791 March 3, 1793 

WILLIAM PATERSON March 4, 1793 February 13, 1801 

SAMUEL CHASE January 27, 1796 February 13, 1801 

OLIVER ELLSWORTH March 4, 1796 September 30, 1800 

BUSHROD WASHINGTON September 29, 1798 February 13, 1801 

ALFRED MOORE December 10, 1799 February 13, 1801 

JOHN MARSHALL Januaiy 31, 1801 February 13, 1801 



FIRST CIRCUIT.' 



Circuit Justices. 



WILLIAM GUSHING July 1, 1802 September 13, 1810 

JOSEPH STORY November 18, 1811 September 10, 1845 

LEVI WOODBURY September 20, 1845 September 4, 1851 

BENJAMIN ROBBINS CURTIS September 22, 1851 September 30, 1857 

NATHAN CLIFFORD January 12, 1858 May 2, 1881 

JOHN MARSHALL HARLAN May 2, 1881 January 30, 1882 

HORACE GRAY January 30, 1882 



Circuit Judges. 

JOHN LOWELL (Chief Judge) February 20, 1801 July 1, 1802 

BENJAMIN BOURN February 20, 1801 July 1 1802 

JEREMIAH SMITH February 20, 1801 July 1, 1802 

GEORGE FOSTER SHEPLEY December 22, 1809 July 20, 1878 

JOHN LOWELL December 18, 1878 May 1, 1884 

LE BARON BRADFORD COLT July 5, 1884 

WILLIAM LE BARON PUTNAM March 17, 1892 



'Or/ranized as eastern, middle, and southern 
circuits by Act Sept. 24, 1789. (1 Stat 74, § 4.) 
Reorganized by Act Feb. 13, 1801, (2 Stat. 90.1 
as first, second, third, fourth, fifth, and sixth 
circuits. No complete record can be found of 
the allotment of the justices to the several cir- 
cuits, under Act April 13, 1792, (1 Stat. 253, § 
3,) which provided that at each session the su- 
preme court shall assign to the justices, re- 
spectively, "the circuits which -they are to at- 
tend at the ensuing sessions of the circuit 
courts." The justices of the supreme court 
did not sit in the drcuit courts from Feb- 



*The words "circuit justice" are used through- 
out the Federal Cases "to designate the justice 
of the supreme court who is allotted to any cir- 
niiii--" (Rev. St. 605;) though they do not ap- 



iFED.OAS. 



(xiii) 



v;uiLj \a.*iv. ot. wo-,t inougn tney uo not ap- 
pear to have had any such contemporaneous 
use prior to the enactment of that section. 

"Organized by Act Feb. 13, 1801, {2 Stat. 90.) 
Abolished by Act March 8, 1802, (2 Stat. 132.) 
Reorganized by Act April 29, 1802, (2 Stat. 
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SECONB CrRCTJIT.* 



Circiiit JusticeB. 



WILLIAM PATERSON July 1, 1802 September 19, 1806 

BROCKHOLST LIVINGSTON November 10, 180G March 18, 1823 

SMITH THOMPSON September 1, 1823 December 18, 1843 

SAMUEL NELSON : . . . March 3, 1845 December 1, 1872 

WARD HUNT December 11, 1872 January 7, 1882 

STEPHEN JOHNSON FIELD January 30, 1882 April 3, 1882 

SAMUEL BLATCHPORD April 3. 1882 July 7, 1893 

HORACE GRAY July 15, 1893 

Circtiit Judges. 

OLIVER WOLCOTT February 20, 1801 July 1, 1802 

SAMUEL HITCHCOCK February 20, 1801 July 1. 1802 

EGBERT BENSON February 20, 1801 July 1, 1802 

LEWIS B. WOODRUFF December 22, 1809 September 10, 1875 

ALEXANDER SMITH JOHNSON October 20, 1875 January 26, 1878 

SAMUEL BLATCHFORD March 4, 1878 March 22, 1882 

WILLIAM JAMES WALLACE April 6, 1882 

BMILE HENRY LACOMBE May 26, 1887 

NATHANIEL SHIPMAN March 17, 1892 



THIRD CIRCUIT.^ 



Circiiit Justices. 



BUSHROD WASHINGTON July 1, 1802 November 26, 1829 

HENRY BALDWIN February 11, 1830 April 21, 1844 

ROBERT COOPER GRIER August 4, 1846 January 31, 1870 

WILLIAM STRONG April 4, 1870 December 14, 1880 

JOSEPH P. BRADLEY December 21, 1880 January 22, 1892 

JOHN MARSHALL HARLAN February 1, 1892 October 1, 1892 

GEORGE SHERAS, JR October 7, 1892 

Circuit Judges. 

WILLIAM GRIFFITH February 20, 1801 July 1, 1802 

RICHARD BASSETT. February 20, 1801 July 1, 1802 

WILLIAM TILGHMAN (Chief Judge). . . March 3, 1801 July 1, 1802 

WILLIAM McKBNNAN December 22, 1869 January 3, 1891 

MARCUS W, ACHBSON February 9, 1891 

GEORGE M. DALLAS :... March 17, 1892 



POURTH CIRCUIT.'* 



Circuit Justices. 



SAMUEL CHASE July 1, 1802 June 19, 1811 

GABRIEL DUVAL November 18, 1811 January, 1835 

ROGER BROOKE TANEY March 15, 1836 October 12, 18&4 

SALMON PORTLAND CHASE December 6, 1864 May 7, 1873 

MORRISON REMIOK WAITE April 1, 1874 March 23, 1888 

JOHN MARSHALL HARLAN April 2, 1888 December 17, 1888 

MELVILLE WESTON FULLER December 17, 1888 

Circuit Judges. 

PHILIP BARTON KEY (Chief Judge) . . . February 20, 1801 July 1, 1802 

GEORGE K. TAYLOR February 20, 1801 July 1, 1802 

CHARLES MAGILL March 3, 1801 July 1, 1802 

HUGH LENNOX BOND July 13, 1870 October 24, 1893 

NATHAN GOFF '.... March 7, 1892 

CHARLES H. SIMONTON December 19, 1893 



* Organized by Act Feb. 13, 1801, (2 Stat. 90.) 
Abolished by Act March 8, 1802, (2 Stat. 132.) 
Reorganized by Act April 29, 1802, (2 Stat. 
156.) 



• Organized by Act Feb. 13, 1801. (2 Stat. 90.) 
Abolished by Act March 8, 1802, (2 Stat. 132.) 
Reorganized by Act AprU 29, 1802, (2 Stat 
156.) 
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FIFTH CIRCUIT.' 



Circuit Justices. 



JOHN MARSHALIi July 1,1802 Jtdy 6, 1835 

PHILIP PENDLETON BARBOUR March 15, 1836 !Febniary 24, 1841 

PETER VIVIAN DANIEL March 3, 1841 March 3, 1845 

JOHN Mckinley March 3,1845 JTily 19, 1852 

JOHN ARCHIBALD CAMPBELL March 22. 1853 May 21, 18G1 

JAMBS MOORE WATNE March 10, 1863 July 5, 1867 

NOAHHAYNES SWAYNE January 15, 1869 April 4, 1870 

JOSEPH'P. BRADLEY April 4, 1870 December 21, 1880 

WILLIAM BURNHAM WOODS January 10, 1881 May 14, 1887 

LUCIUS QUINTUS CINCINNATUS LA- 
MAR January 23, 1888 January 23. 1893 

JOHN MARSHALL HARLAN May27,1887 -. January 25, 1888 

HOWELL EDMUNDS JACKSON March 15, 1893 

Circuit Judges. 

JOSEPH CLAY February 24, 1801 July 1, 1802 

HENRY POTTER May 9, 1801 April 7, 1802 

EDWARD HARRIS May 3. 1802 July 1, 1802 

DOMINICK AUGUSTINE HALL July 1, 1801 July 1, 1802 

(Chirf Judge.) 

WILLIAM BURNHAM WOODS December 22, 1869 December 23, 1880 

DON A PARDEE March 13, 1881 

ANDREW PHELPS McCORMICK March 17, 1892 



SIXTH CrRCX7IT.« 



Circuit Justices. 



ALFRED MOORE July 1, 1802 March, 1804 

WILLIAM JOHNSON March 26, 1804. August 11, 1834 

JAMES MOORE WAYNE January 9, 1835 March 10, 1863 

JOHN CATRON March 10, 1863 May 30, 1865 

NOAH HAYNES SWAYNE April 8, 1867 July 24, 1881 

STANLEY MATTHEWS January 30, 1882 March 22, 1889 

DAVID JOSIAE BREWER March 10, 1890 January 19, 1891 

HENRY BILLINGS BROWN January 18, 1891 

Circuit Judges. 

WILLIAM McCLUNG February 24, 1801 July 1, 1802 

HALMOR HULL EM^IONS January 17, 1870. May 14, 1877 

JOHN BAXTER December 13. 1877 April 2, 1886 

HOWELL EDMUND^ JACKSON April 12, 1886 February 18, 1893 

WILLIAM HOWARD TAFT March 17, 1892 

HORACE H. LURTON March 27, 1893 



SEVENTH cmcxnT.^ 



Circuit Justices. 



THOMAS TODD March 3, 1807 Februnry 7, 1826 

ROBERT TRIIMBLB May 9, 1826 Au;rust 25, 1828 

JOHN McLEAN February 11, 1830 Api:il4, 18pl 

NOAH HAYNES SWAYNE January 24, 1862 April 8, 1867 

DAVTD DAVIS April 8. 1867 March 4, 1877 

JOHN MARSHAIJj HARLAN April 22, 1878 December 19, 1892 

MELVILLE WESTON PULLER December 19, 1892 October, 1893 

JOHN MARSHALL HARLAN October, 1893 



'See note 5, on page xiv. 



•O^^ranlzed by Act Feb. 13, 1801, (2 Stat 90.) 
Abi-^hed by Act March 8, 1802, (2 Stat 132.) 



Reorganized by Act April 29, 1802, (2 Stat. 
150.) 

^Organized by Act Feb. 24, 1807, {2 Stat 
420.) 
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SEVENTH CIRCUIT— Continued. 

Circuit Judges. 

THOMAS DBfCTMMOND December 22, 1869 July, 1884 

WALTER Q. GRESHAM October 28, 1884 March, 1803 

WILLIAM ALLEN WOODS March 21, 1892 

JAMBS G. JENKINS March 23, 1893 



EIGHTH CIRCXJIT.« 



Circuit Justices. 



JOHN CATRON March 8, 1837 March 10, 1863 

DAVID DAVIS March 10, 1863 April 8, 1867 

SAMUEL PURMAN MILLER April 8, 1867 October 13, 1890 

DAVID JOSIAH BREWER January 19, 1891 

Circuit Judges. 

JOHN FORREST DILLON December 22, 1860 September 1, 1870 

GEORGE WASHINGTON McCRARY . . December 9, 1879 March, 1884 

DAVID JOSIAH BREWER March 31, 1884 January 6, 1890 

HENRY CLAY CALDWELL March 7, 1890 

WALTER H. SANBORN March 17, 1892 



OTNTH CZRCUIT.* 



Circuit Justices. 



JOHN McKINLEY. April 22, 1837 March 3, 1845 

PETER VIVIAN DANIEL March 3, 1845 May 31, 1860 

SAMUEL FURMAN MILLER July 16, 1862 April 8, 1867 

STEPHEN JOHNSON FIELD July 1, 1867 

Circuit Judges. 

LORENZO SAWYER January 10, 1870 Septeiriber 7, 1891 

JOSEPH McKENNA March 17, 1892 

WILLIAM B. GILBERT March 18, 1892 

TENTH CIRCUIT.^o 

Circuit Justice. 

STEPHEN JOEINSON FIEI J3 March 10, ISKi July 23, 1866 



CAIilFOBNIA CIBCUIT." 

Cireiiit Judge. 

MATTHEW HALL McALLISTER March 3, 1855. 



.AprU 7, 1862 



DISTRICT OF COIiUMBIA, CIRCUIT COTJRT.'- 

Chief Judges. 



-»» WILLIAM KILTY March 23, 1801.... 

WILLIAM CRANCH Febniary 24, 1806. . 

JAMES DUNLOP November 27, 1855. 



January, 1806 

.September U, 1855 
March 3, 1863 



J" Organized by Act March 3, 1837, (5 Stat. 
17G.) 

"Organized by Act March 3, 1837, (5 Stat. 
176.) 

" Organized by Act March 3, 1863, (12 Stat. 
79^.) Abolished by Act July 23, 1866, (14 Stat. 
209, c. 210.) 



"Organized by Act March 2, 1855, (10 Stat. 
631.) Abolished by Act March 3, 1863, (12 
Stat. 794,) creating the tenth circuit. 

"Organized by Act Feb. 27, 1801, (2 Stat. 
105, § 3.) Abolished by Act March 3, 1863, (12 
Stat. 764, § 10.) A. 

"See note 38, on page xiL 
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DISTRICT OF COIiITMBIA, CrRCUIT COimT--Continued. 

Circuit Judges. 

WILLIAM CRANCH March 3, 1801 February 24, 1806 

JAMES MARSHALL March 3, 1801 1803 

NICHOLAS PITZHUGH November 25, 1803 .December 31, 1814 

ALLEN BOWIE DUCKETT March 17, 1806 August, 180& 

BUOKNER THRUSTON December 14, 1809 August 30, 1845 

JAMES SEWALL MORSELL January 11, 1815 March 3, 1863 

JAMES DUNLOP October 3, 1845 November 27, 1855 

WILLIAM MATTHEWS MERRICK . . . December 14, 1855. ,...'. March 3, 1863 



DISTBICT JUDG-ES. 

ALABAMA DISTRICT." 

CHARLES TAIT May 13, 1820 March 10. 1824 

NORTHERN AKX> SOUTHERN' DISTRICTS." 



CHARLES TAIT March 10, 1824 1826 

WILT J AM CRAWFORD May 22, 1826 February 6, 1839 



NORTHERN, SOUTHERN, AND MIDDLE DISTRICTS." 



WILLIAM CRAWFORD Pobruaiy 6, 1839 1849 

JOHN GAYLE March 13. 1849 July 21, 1859 

WILLIAM G. JONES September 29, 1859 January 11, 1861 

RICHARD BUSTEED November 17. ISaS October 20, 1874 

JOHN BRUCE February 27, 1875 August 2, 1886 

NORTHERN AND MIDDLE DISTRICTS." " 



JOHN BRUCE August2, 1886. 



SOUTHERN DISTRICT."" 



HARRY T. TOULMIN January 13, 1887. 



ALASKA DISTRICT." 

WARD McAllister, JR • July 5, 1884 August 28, 1885 

EDWARD J. DAWNE August 28, 1885 December 3, 1885- 

LAFAYETTE DAWSON December 3, 1885 August 25, 188a 

JOHN H. KEATLBY August 25, 1888 December 7, 1889- 

JOHNS. BUGBEB December 7, 1889 April 21, 1892: 

WARREN TRUITT January 15, 1892 

ALBEMARLE DISTRICT." 

(See North Carolina.) 



"Organized by Act April 21. 18.%, (3 Stat. 
564.) Divided by Act March 10, 1824, (4 Stat. 
0,) into northern and southern districts, and by 
Act Feb. 6, 1839, {5 Stat 315.) into northern, 
middle, and southern districts. 

"The jurisdiction of the district judge for 
the districts of Alabama was confined to the 
lFEi:).CAS.^-d 



northern and middle districts, and the appoint- 
ment of a district judge for the southern dis- 
trict was authorized, by Act Aug. 2, 1886, (24 
Stat. 213, c. 842.) 

"Organized by Act May 17, 1884, (23 Stat. 
24, § 3.) 

" See note 56, on page' xxiv. 
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ARKANSAS DISTBICT.^* 

BENJAMIN JOHNSON June 29, 1836 1849 

DANIEL RINGO Novembers, 1849 March 3, 1851 



EASTERN AND WESTERN DISTRICTS.^^ 



DANIEL RINGO 

HENRY CLAY CALDWELL. 



March 3, 1851 May 6, 1861 

June 20, 1864 March 3, 1871 



EASTERN BISTRICT.'^ 



HENRY CLAY CALDWELL March 3, 1871 March 7, 1890 

JOHN A, WILLIAMS September 25, 1890 



WESTERN DISTRICT.'^ • 



WILLIAM STORY March 3, 1871. . . 

ISAAC C. PARKER March 19, 1875. 



1875 



CAIiTPORNIA DISTRICT.'^ 

OGDBN HOFFMAN 



July 27, 18G6 August 5, 1886 



NORTHERN BISTRICT. 



19 



OGDBN HOFFMAN February 27, 1851 July 27, 1866 

OGDEN HOFFMAN August 5, 1886 August 9, 1891 

WILLIAM W. MORROW September 18, 1891 



SOUTHERN DISTRICT.'^ 



J. M. JONES December 26, 1850 1854 

ISAAC S. K. OGIER January 23, 1854 1861 

FLETCHER M. HAIGHT August 5, 1861 July 27, 1866 

ERSKINB M. ROSS January 13, 1887 

CAPE FEAR DISTRICT." 

(See North Carolina.) 



COLORADO DISTRICT.^" 

MOSES HALLETT 



January 12, 1877. 



CONNECTICUT DISTRICT.^' 

RICHARD LAW September 26, 1789 January 26, 1806 

PIERREPONT EDWARDS February 24, 1806 April 5, 1826 

WILLIAM BRISTOL May 22, 1826 March 7, 1836 

ANDREW THOMPSON JUDSON July 4, 1836 March 17, 1853 

CHARLES ANTHONY INGERSOLL . . . April 8, 1853 February 7, 1860 

WILLIAM D. SHIPMAN March 12, 1860. April 14, 1873 

NATHANIEL SHIPMAN April 16, 1873 March 19, 1892 

WILLIAM K. TOWNSEND March 28, 1892 



"Organized by Act June 15, 1836, (5 Stat. 51, 
§4.) 

"Organized. by Act March 3, 1851, (9 Stat. 
594, c. 24.) The appointment of a judge for 
each district was authorized by Act March 3, 
1871, (16 Stat. 472, § 5.) 

"Organized by Act July 27, 1866, (14 Stat. 
300.) Abolished by Act Aug. 5, 1886, (24 Stat. 
308.) 



"Organized by Act Sept. 28. 1850. (9 Stat. 
.-»21.) Abolished by Act July 27, 1S66, (14 Stat. 
300.) Reorganized by Act Aug. 5, 1880. (24 
Stat, 308.) 

» Organized by Act June 26, 1876. (19 Stat. 
61, c. 147.) 

"Organized by Act Sept. 24, 1789, (1 Stat. 
73.) 

** See note 56, on page sxiv. 



FEDERAL JUDGES, AEBANGED OHllOXOLOaiCALLT. 



xiK 



DELAWABE DISTRICT.^* 

GUNNING BEDFORD, JR September 26, 1789 March 30, 1812 

WT??A^JI.^?x; ^P^ 23, 1812 April 23, 1823 

^^1;^!?^^^^ May 6,1823 December, 1871 

?S^^*^*J; ^^^^*^^^ December 12, 1871 January 16. 1884 

LEONARD E. WALES Marcb 20, 1884 

EAST JERSEY DISTEICT.*' 

(See New Jersey.) 

EDENTON DISTRICT." 

(See North Carolina.) 



FLORIDA DISTRICT." 

ISAAC H.BRONS0N August 8, 1846. 



.February 23, 1847 



NORTHERN DISTRICT.^ 



ISAAC H.BRONSON February 23, 1847 August 13, 1855 

«S?S?S^*'^^^^^^ ^°^'^ ^' 1856 January 10, 1861 

PHILIP FRASER July 17, 1862 May 1876 

THOMAS SETTLE January 30, 1877 November 30. 1888 

CHARLES SWAYNE May 17, 1889 , 

SOUTHERN DISTRICT.** 



mLLIAM MARVIN March 3. 1847 July 1, 1863 

THOMAS JEFFERSON BOYNTON .... October 19, 1803 1870 

??™^^^?.^ Novembers, 1870 Octob;;*i5, 1871 

JAMES W. IX)CKB February 1, 1872 

GEORGUA DISTRICT.** 

NATHANIEL PENDLETON September 26, 1789 1796 

JOSEPH CLAY September 16, 1796 May, 1801 

WILLIAM STEPHENS October 22, 1801 Janua^, 1819 

WILLIAM DAVIES January 14, 1819 June. 1821 

JEREMIAH CULYEB June 12, 1821 May 7, 1830 

JOHN C. NICOLL May 11, 1839 August 11, 1848 



NORTHERN AND SOUTHERN DISTRICTS.^ ^ 



JOHN C. NICOLL August 11, 1848. 

JOHN ERSKINE July 10, 1805... 



.January 19, 1861 
....April 25, 1882 



NORTHERN DISTRICT.^ » 



HENRY KENT McCAY August 4, 1882.. 

WILLIAM T. NEWMAN August 13, 1886. 



.July 30, 1886 



SOUTHERN DISTRICT.^ » 



JOHN ERSKINE April 25, 1882 

EMORY SPEER February 18. 1885, 



.December 19, 1883 



" Organized by Act Sept 24, 1789, (1 Stat 73.) 

>* Organized by Act March 3. 1845, (5 Stat. 
7S8.J Abolished by Act Feb. 23, 1847. (9 Stat 
Xol.) 

=* Organized by Act Feb. 23. 1847, (9 Stat 
131.) Under Act May 23, 1828, (4 Stat 291,) 
the superior court for the southern district of 
Florida was created, with certain admiralty ju- 
risdiction. The judges were James Webb, from 
May 26, 1828, to 1839, and William Marvin, 
from March ll, 1839, to March 3, 1847. 



»*0^nized by Act Sept 24. 1789, (1 Stat 
73.) Divided mto northern and southern dis- 
tricts by Act Aug. 11, 1848, (9 Stat 289.) 

*The jurisdiction of the district judge for the 
distncta of Georgia was confined to the south- 
em district, and the appointment of a district 
judge for the ^northern district authorized, by 
Act April 25, 1882, (22 Stat 47, c 87.) 

•• See note 50, on page xxiiL 

•• See note 50, on page xxiv. 
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IDAHO DISTRICT.^ 

JAMES H. BEATTr Marcli 7, 1891. 



IliLrKrOIS DISTRICT.'' 

NATHANIEL POPE March 3, 1819 1849 

THOMAS DRUMMOND February 19, 1850 February 13, 1855 

IS-ORTHERW DISTRICT » 



THOMAS DEUMMOND February 13, 1855 JDecember 22, 1869 

HENRY WILLIAM BLODGETTv January 11, 1870 December 6, 1892 

PETER S. GROSSCUP December 21, 1892 



SOTTTHERN DISTRICT « 



SAMUEL HUBBEL TREAT. 
WILLIAM J. ALLEN 



March 3, 1855 March 27, 1887 

AprU 18, 1887 



INDIANA DISTRICT,® 



BENJAMIN PARKE 

JESSE LYNCH HOLMAN 

ELISHA MILLS HUNTINGTON. 

CALEB BLOOD SMITH 

ALBERT SMITH WHITE 

DAVID Mcdonald 

WALTER Q. GRESHAM 

WILLIAM ALLEN WOODS 

JOHN H. BAKER 



March 6. 1817 1835 

September 16, 1835 March 28, 1842 

May 2. 1842 October 26, 1882 

December 22, 1862 January 7, 1864 

January 18, 1864. .......September 4, 1864 

December 13, 1864 August 25, 1869| 

September 1, 1869 April, 1883, 

May 2, 1883 March 21, 1892, 

March 29, 1892 



IOWA DISTRICT.* 



JOHN S- DYER... 
JAMES M. LOVE. 



March 3, 1847 September, 1855^ 

October 5, 1855 July 20, 1882 



NORTHERN DISTRICT." 



OLIVER P. SHIRAS August 4, 1882. 



SOUTHERN DISTRICT." 



JAMBS M. LOVE July 20, 1882.... 

JOHN SIMSON WOOLSON August 17, 1891. 



.July 2, 1891 



KANSAS DISTRICT,** 

ARCHIBALD WILLIAMS March 12, 1861. 

MARK W. DELAHAY October 6, 1863. 

CASSIUS G. FOSTER March 10, 1874. 



.September, 1863 
.December, 1873 



KENTUCKY DISTRICT." 



HARRY INNIS 

ROBERT TRIMBLE. 



"Organized by Act July 8, 1890, (26 Stat 
217.) 

'^Organized by Act March 3, 1819, (3 Stat. 
502.) Abolished by Act Feb. 13, 1855, (10 Stat, 
606.) 

" Organized by Act Feb. 13, 1855, (10 Stat. 
GOO.) 

"Organized by Act March 3, 1817, (3 Stat 
390, c. 100.) 

»» Organized by Act March 3. 1845. (5 Stat. 



September 26, 1789 September 20, 181(J 

January 31, 1817 May 9, 1826 

789.) Abolished by Act July 20, 1882. (22 Stat. 
172.) 

"Organized by Act July 20, 1882, (22 Stat. 
172.) 

"Organized by Act Jan. 29, 1861, (12 Stat. 
128.) 

"Organized by Act Sept. 24, 1789, (1 Stat. 
73.) Uhe district court was abolished by Act 
Feb. 13, 1801, (2 Stat. 97, § 24,) and reorgan- 
ized by Act March 8, 1802, (2 Stat. 132, c 8.) 
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KENTUCKY DISTRICT— Continued. 

JOHN BOYLE October 20, 1826 January 28, 1834 

THOMAS B. MONROE March 8, 1834 1861 

. BLAND BALLARD October 16, 1861 July 29. 1879 

WILLLS^M H. HAYS September 6, 1879 March 7, 1880 

JOHN W. BARR AprU 16, 1880 

liOinSIANA, ORLEANS DISTEICT « 

DOMINICK AUGUSTINE HALL December 11, 1804 AprU 8, 1812 

DISTRICT." 



DOMINICK AU6USTINB HALL June 1. 1812 March, 1813 

DOMINICK AUGUSTINE HALL June 1, 1813 December, 1820 

JOHN DICK March 2, 1821 April 23, 1824 

THOMAS ROLLING ROBERTSON May 26, 1824 November 5, 1828 

SAMUEL A HARPER March 7, 1829 1837 

PHILIP K. LAWRENCE September 12, 1837 1841 

THEODORE H. McCALEB September 3, 1841 March 3, 1849 

"GEORGE A PEABODY.. October 20, 1862 July 28, 1866 

EDWARD H- DURBLL July 27, 1866 1874 

EDWARD COKE BILLINGS Pebmary 10, 1876 March 3, 1881 



EASTERK" DISTRICT » 



THEODORE H. McCALEB March 3, 1849 January 26, 1861 

EDWARD H. DURELL..- May 20, 1863 July 27, 1866 

EDWARD COKE BILLINGS March 3, 1881 December 1, 1893 

CHARLES PARLANGB January 15, 1894 



WESTERN DISTRICT." 



HENRY BOICE May 9. 1849.. 

ALECK BOABMAN May 18, 1881. 



.January 21, 1881 



MAINE DISTRICT.'' 

DAVID SEWALL September 26, 1789 January, 1818 

ALBION KEITH PARRIS February, 1818 January, 1822 

ASHUR WARE .■ February 15, 1822 May 31, 1866 

EDWARD FOX May 31, 1866 December 14, 1881 

NATHAN WEBB January 24, 1882 

MARYLAND DISTRICT.*^ 

WILLIAM PACA December 22, 1789 October, 1799 

••JAMBS WINCHESTER October 31, 1799 March, 1806 

JAMES HOUSTON AprU 21, 1806 June, 1819 



•* Organized by Act April 8, 1812, (2 Stat. 
703, § 3,) comprising the district of Orleans, 
which had been organized by Act March 26, 
1804, (2 Stat 285. § 8.) District of Louisiana 
abolished by Act March 3, 1849, (9 Stat. 401.) 
Reorganized by Act July 27, 1866, (14 Stat. 
300.) Again abolished by Act March 3, 1881, 
<21 Stat. 507.) 

"Appointed provisional judge for the state ot 
Louisiana by proclamation. See U. S, v. Rei- 
ter, Case No. 16,146; The Grapeshot, 9 Wall. 
(76 U. S.) 129. The records of the provisional 
■court were transferred to the district court by 
Act July 28, 1866, (14 Stat 344, c. 310.) 

••Organized by Act March 3, 1849, (9 Stat 
401.) Abolished by Act July 27. 1866, (14 Stat 



300.) Reorganized by Act March 3, 1881, (21 
Stat 507.) 

»» Organized by Act Sept 24, 1789, (1 Stat 
73.) 

"The district of Potomac, including a por- 
tion of the states of Maryland and Vii^nia, 
was organized by Act Feb. 13. 1801, § 21, (2 
Stat 96,) and the district court, by that act, 
was to be held by the district judge for the 
district of Maryland. After " the District of 
Columbia was erected, it was provided by Act 
March 3. 1801, § 7, (2 Stat. 124,) that the chief 
judge or the circuit court for the District of 
Columbia should hold the district court for the 
district of Potomac The district of Potomac 
was abolished by Act March 8, 1802, (2 Stat 
132, c 8,) taking efEect July 1, 1802. 
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MAKYIiAJfD DISTRICT— Continued. 

THEODORICK BLAND November 23, 1810 June 6, 1824 

ELIAS GLENN August 31, 1824 March 28, 1830 

UPTON S. HEATH April 4, 1836 February 21, 1852 

JOHN GLENN March 19, 1852 July 8, 1853 

WILLIAM FELL GlhKS July 18, 1853 March 22, 187i> 

THOMAS J. MORRIS July 1, 1879 

* 

MASSACHXTSETTS DISTRICT.®* 

JOHN LOWELL September 26, 1789 February 20, 1801 

JOHN DAVIS February 20, 1801 July, 1841 

PELEG SPRAGUE July 16, 1841 March, 1865 

JOHN LOWELL, March 11, 1865 December 18, 1878 

THOMAS LEVBRETT NELSON Janiiary 10, 1879 

MICHiaAN" DISTRICT.^ 

ROSS WILKINS January 26, 1837 February 24, 1863 

EASTERN DISTRICT." 



ROSS WILKINS February 24, 1863 February 18, 1870 

JOHN WESLEY LONGTEAR February 18, 1870. March 10, 1875 

HENRY BILLINGS BROWN March 19, 1875 December 31, 1890 

HENRY H. SWAN January 21, 1891 

WESTERN DISTRICT.** 



SOLOMON L. WITHBY March 11, 1803 April 25, 1886 

HENRY P. SBVERBNS May 25, 1880 



MINNESOTA DISTRICT." 

RENSSELAER RUSSELL NELSON... May 20, 1858. 



MISSISSIPPI DISTRICT.^ 

WILLIAM BAYARD SHIELDS April 20, 1818 182a 

PETER RANDOLPH June 25, 1823 1832 

POWHATAN ELLIS July 14. 1832 Januaiy 5, 1836 

GEORGE ADAMS January 20, 1836 June 18, 1838- 



NORTHERN AND SOUTHERN DISTRICTS.^ 



GEORGE ADAMS June 18, 1838 1839 

SAMUEL JAMESON GHOLSON February 13, 1839 January 9, 1861 

ROBERT A HILL May 1, 1866 August 1, 1891 

HENRY C. NILES August 17, 1891 



MISSOURI DISTRICT. 



H 



JAMES H. PECK.... 
ROBERT W. WELLS. 



April 6, 1822 March 8, 183(> 

June 27, 1836 March 3, 185T 



» Organized by Act Sept, 24, 1789, (1 Stat. 
73.) 

"Organized by Act July 1, 1836, (5 Stat. 61, 
c. 234.) Abolished by Act July 24, 1863, (12 
Stat. 660.) 

^'Organized by Act July 24, 1863, (12 Stat 
660,) 



« Organized by Act May 11, 1858, (11 Stat. 
285.) 

"Organized by Act April 3, 1818, (3 Stat. 
413.) Divided into northern and southern dis- 
tricts by Act June 18, 1838, (5 Stat. 247.) 

"Organized by Act March 16, 1822, (3 Stat. 
653.) Abolished by Act March 3, 1857, (11 
Stat. 197.) 



FEDERAL JUDGES, ARRANGED CHRONOLOGICALLY. 
MISSOTJEI— CoDtinued. EASTERN DISTRICT « 



xxiil 



SAMUEL TREAT March 3, 1S57 Pet»ruary 15, 1887 

AMOS M. THAYER February 26, 1887 



WESTERN" DISTRICT.** 



ROBERT W. WELLS March 3, 1857. 

ARNOLD KREKEL. March 9, ISljo, 

JOHN P. PHILIPS June 25, 1888. 



, September 22, 1864 
June 8, 1888 



MONTANA DISTRICT.*^ 

HTRAM KNOWLES February 21, 1800. 



NEBRASKA DISTRICT.*' 

ELMER S. DUNDY April 9, 1868. 



NEVADA DISTRICT.^ 

ALEXANDER W. BALDWIN March 11, 1865 November 15, 1869 

EDGAR W. HILLYER December 21, 1869 May 10, 1882 

GEORGE M. SABIN July 26, 1882 May 13, 1890 

THOMAS P. HAWLEY September 15, 1800 

NEWBERN DISTRICT.* 

(See North Carolina.) 

NEW HAMPSHIRE DISTRICT.^ 

JOHN SULLIVAN September 26, 1789 January 23, 1795 

JOHN PICKERING February 11, 1705 March, 1804 

JOHN SAMUEL SHERBURNE March 26, 1804 August 2, 1830 

MATTHEW HARVEY November 2, 1830 April 7, 1866 

DANIEL CLARK July 27, 1866 January 2, 1891 

EDGAR ALDRICH February 25, 1891 



NEW JERSEY DISTRICT.** 

DAVID BREARLY. September 26, 1789 August 16, 1790 

" ROBERT MORRIS August 28, 1790 May 2, 1815 

WILLIAM SANDPORD PENNINGTON June 19, 1815 September 26, 1826 

WILLIAM ROSSELL November 10, 182G Jime 20, 1840 

MAHLON DIOKERSON July 23, 1840 1841 

PHILEMON DICKERSON March 2, 1841 Deceniber 10, 1862 

RICHARD STOCKTON FIELD January 14, 1863 May 25, 1870 

JOHN THOMPSON NIXON April 28, 1870 September 28, 1889 

EDWARD T. GREEN October 24, 18S9 



NEW TORK DISTRICT." 

JAMES DUANE September 26, 1789 AprU, 1794 

JOHN LAWRENCE May 6, 1794 December. 1796 



"Organized by Act March 3, 1857, (11 Stat. 
197.) 

"Organized by Act Feb. 22, 1889, (25 Stat. 
082.) 

"Organized by Act April 19, 18C4, (13 Stat. 

no.) 

"Organized by Act Feb. 27, 1865, (13 Stat. 

^ ^'Organized by Act SepL 24, 1789, (1 Stat. 
73.) 



"Organized by Act Sept. 24, 1789, (1 Stat. 
73.) Divided into districts of East and West 
Jersey by Act Feb. 13, 1801, (2 Stat. 96;) the 
district court to be held by the district judge 
for the district of Jersey. District of New Jer- 
sey reorganized by Act March 8, 1802, (2 Stat 
132, c. 8.) 

"Organized by Act Sept 24, 1789, (1 Stat 
73.) Abolished by Act April 9, 1814, (3 Stat 
120, c 49). 



H 



See note 56, on page xxir. 
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NEW YOBK DISTRICT— Continued. 

ROBERT TROUPE December 10, 179C April, 1798 

JOHN SLOSS HOBART AprU 12, 1798 Febraary 4, 1805 

MATTHIAS BURNET TALLM ADGB . . June 12, 1805 April 9, 1814 

"WILLIAM PETER VAN NESS May 27, 1812 April 9, 1814 



NOBTHEEN DISTRICT » 



MATTHIAS BURNET TALLMADGB . . April 9, 1814 October 7, 1819 

ROGER SKINNER November 24, 1819 1825 

ALFRED GONKLING December 14, 1825 August 6, 1852 

NATHAN KELSEY HALL August 31, 1852 March 21, 1874 

WILLIAM JAMES WALLACE April 7, 1874 April G, 1882 

ALFRED CONKLING COXE May 4* 1882 

SOUTHERN- DISTRICT.** 



WILLIAM PETER VAN NESS April 9, 1814 November 7, 1826 

SAMUEL ROSSITER BBTTS December 21, 1826 May, 1867 

SAMUEL BLATOHFORD May 3, 1867 March 4, 1878 

WILLIAM GARDINER CHOATB March 25, 1878 Juue 2, 1881 

ADDISON BROWN Juue 2, 1881 



EASTERN" DISTRICT." 



CHARLES L. BENEDICT March 9, 1865. 



NORFOIiK DISTRICT." 

(See Virginia.) 

NORTH CABOUNA DISTRICT." 

JOHN STOKES Augusts, 1790 October, 1790 

•• JOHN SITGREAVES December 20, 1790. February 13, 1801 



ALBEMARLE, PAMPTICO, AND CAPE PEAR DISTRICTS." 

JOHN SITGREAVES February 13, 1801 March 4. 1802 

HENRY POTTER April 7, 1802 December 20, 1857 

ASA BIGGS May 3, 1858 April, 1861 

GEORGE W. BROOKS August 19, 1865 June 4, 1872 



EASTERN DISTRICT.^ 



GEORGE W, BROOKS Juno 4, 1872 Januarj- G, 1882 

AUGUSTUS SHBRILL SEYMOUR February 21, 1882 



WESTERN DISTRICT,*^ 



ROBERT P. DICK June 7, 1872, 



NORTH DAKOTA DISTRICT.** 

ALFRED D. THOMAS February 25, 1890. 



"Additional district judge authorized by Act 
April 29, 1812, (2 Stat. 719, c. 71.) 

"Organized by Act April 9, 1814, (3 Stat. 
120, c. 49.) 

"Organized by Act Feb. 25, 1865, a3 Stat. 
438, c. 54.) 

"Organized by Act June 4, 1790, (1 Stat. 
126.) Divided into three districts by Act June 
9. 1794, § 3, (1 Stat. 396.) Reorganized by Act 
March 3, 1797, § 2, {1 Stat, 518.) Again divid- 
ed into three districts by Act Feb. 13, 1801, 
(2 Stat. 96.) 

" The districts of Wilmington, Newhem, and 



Edonton were organized by Act June 9, 1794, 
§ 3, (1 Stat 396.) Abolished by Act March 3. 
1797, 8 2, (1 Stat 518.) The districts of Al- 
bemarle, Pamptico, and Cape Fear were organ- 
ized by Act Feb. 13, 1801, (2 Stat 96.) Abol- 
ished by Act June 4, 1872, (17 Stat 215.) See, 
also, Act March 8, 1802, (2 Stat. 132,) and Act 
April 29, 1802, § 7, (2 Stat. 162.) 

"Organized by Act June 4, 1872, (17 Stat 
215.) 

"Organized by Act Feb. 22. 1889. (25 Stat 
•682.) 

™ See note 75, on page ssvii. 
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OHIO DISTEICT.^ 

CHARLES WILLING BYRD March 3, 1803 August U, 1828 

WILUAM ORBIGHTON, JR November 1, 1828 December 31, 1828 

JOHN WILSON CAMPBELL. Maxcb 7, 1829 Sep tember 24, 18aa 

BENJAIHN TAI^PAN October 12, 1833 December 2G, 1833 

HUMPHREY HOWE LEAVITT June 30, 1834 February 11, 1855 



ITORTHERlSr DISTRIOT." 



HIRAM V. WILLSON February 20, 1855 November 11, 1866 

CHARLES TAYLOR SHERMAN March 2, 1867 November 28, 1873 

MAftTIN WELKER December 2, 1873 June 1, 1880 

AUGUSTUS J. RICKS July 2, 1889 



SOTTTHEKN" DISTRICT.®' 



HUMPHREY HOWE LEAVITT February 11, 1855 March 30, 1871 

PHIijIP B. SWING March 30, 1871 October 30, 1882 

GEORGE R. SAGE March 20, 1883 



OEEGOKT DISTRICT." 

MATTHEW P. DEADY March 9, 1859. 

CHARLES B. BELLINGER April 15, 1893. 



.March 24, 1893 



ORLEANS DISTRICT,** 

(See Louisiana.) 

PAMPTICO DISTRICT » 

(See North Carolina.) 

PENNSYIiVAUHA DISTRICT." 

FRANCIS HOPKINSON September 26, 1789 May 9, 1791 

WILLIAM LEWIS July 14, 1791 1792 

RICHARD PETERS January 12, 1792 April 20, 181S 

EASTERN DISTRICT.® 



RICHARD PETERS April 20, 1818 August S, 1828 

JOSEPH HOPKINSON October 23, 1828 January 13, 1842 

ARCHIBALD RANDALL March 8, 1842 June 8, 1846 

JOHN KENTZING KANE June 17, 1846 February 21, 1858 

JOHN CADWALADER April 24, 1858 January 26, 1879 

WILLIAM BUTLER February 19, 1S79 

WESTERN DISTRICT.«3 



JONATHAN H. WALKER AprU 20, 1818 January, 1824 

WILLIAM WILKINS May 12, 1824 March. 1831 

THOMAS IRWIN. April 14, 1831 January 4, 1859 

WILSON McOANDLESS February 8, 1859 July 24, 1876 

WINTHROP W. KETCHUM June 26, 1876 December 6, 1879 

MARCUS W. ACHESON January 14, 1880 February 7, 1891 

JAMES H. REED Pebruaiy 20, 1891 Februaiy 15, 1892 

JOSEPH BUFPINGTON February 23, 1892 



"See note 34, on page xxi. 

"See note 56. on page xxiv. 

"Organized by Act Feb. 19, 1803. (2 Stat. 
201.J AboUshed by Act Feb. 11, 1855. (10 Stat. 

"Organized by Act Feb. 11, 1855, (10 Stat. 
€04.) 



^Organized by Act Mardi 3, 1859, (11 Stat. 
437.) 

"Organized by Act Sept. 24, 1789, (1 Stat 
730 Abolished by Act April 20, 1818, (3 Stat. 

"Organized by Act April 20. 1818, (3 Stat. 
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POTOMAC DISTRICT.^ 

(See Maryland.) 



RHOBE ISIiAND DISTItlCT « 

HENRY MAROHANT July 3. 1790 August 30. 

BENJAMIN BOURN October 13, 1796 February 20, 

DAVID LEONARD BARNES April 30, 1801 Nayember 3, 1812 

DAVID HOWELL. November 17» 1812 July 29, 1824- 

JOHN PITMA^ August 4, 1824 November 17. 1864 

JONATHAN RUSSELL BULLOCK: February 11, 1865 September, lUxS^ 

JOHN POWER KNOWLES October 9, 1869 March 8, 1881 

LB BARON BRADFORD COLT March 21, 1881 July «5, 1884 

GEORGE MOULTON CARPENTER. . . December 18, 1884 



1796 
1801 



SOUTH CAROMNA DISTRICT.^* 

WILLIAM DRAYTON November 18, 1789 May IS, 179(> 

THOMAS BEE June 14, 1790 1812 

JOHN DRAYTON May 7, 1812 November, 1822 

THOMAS LEE February 17, 1823 February 21, 1825 

EASTERN AND WESTERN DISTRICTS.^ 



THOMAS LEE February 21, 1825 October 24, 1839 

ROBERT BUDD GILCHRIST October 30, 1839 May 1, 1856 

A. GORDON MAGRATH May 12, 1856 November 7, 1860 

GEORGE S. BRYAN. March 12, 1866 September, 1886 

CHARLES H. SIMONTON September 3, 1886 Decemb^ 19, 189a 

WILLIAM H. BRAWLEY January 18, 1894 



SOTJTH DAKOTA DISTRICT « 

ALONZO J. BDGERTON November 19, 1889. 



TENNESSEE DISTRICT."^ 

JOHN McNAIRY February 20. 1797. 



.July 1, 1802 



EASTERN AND WESTERN DISTRICTS.*^ 



JOHN McNAIRY July 1, 1802 1834 

MORGAN W. BROWN. January 3, 1834 January 18, 1839- 



EASTERN, TVrmDIiE, AND WESTERN DISTRICTS/ 



MORGAN W. BROWN January 18, 1839. March 6. 185a 

WEST H. HUMPHREYS March 26, 1853 June 26, 1862 

CONNALLY F. TRIGG July 17, 1862 June 14, 1878 



EASTERN AND MEDDIiE DISTRICTS. 
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CONNALLY F. TRIGG June 14, 1878. 

DAVID McKENDRBB ^BY May 27, 1880. 



.April 25, 1880 



WESTERN DISTRICT.® «« 



BU SHELBY HAMMOND June 17, 1878. 



••See note 56, on page xxiv. 

"Organized by Act June 23, 1790, (1 Stat. 
128.) 

** Organized by Act Sept. 24, 1789, (1 Stat. 
73.) Divided into eastern and western districts 
by Act Feb. 21, 1823, (3 Stat.f726, c. 9.) For 
other acts relating to the districts of South 
Carolina, see 11 Stat. 43; 25 Stat. 655, c. 113; 
26 Stat. 71. c. 165: 27 Stat. 261, c. 235. 

"Organized by Act Feb. 22, 1889, (25 Stat. 
682.) 



"Organized by Act Jan. 31, 1797, (1 Stat. 
496.) The district court was abolished by Act 
Feb. 13, 1801, (2 Stat. 97, § 24,) and reorgan- 
ized by Act March 8, 1802, (2 Stat. 132, c. 8.> 
The district was abolished by Act April 29,. 
1802, (2 Stat. 165, §§ 16, 17.) 

« Organized by Act April 29, 1802, (2 Stat. 
165, §§ 16, 17.) Middle district organized by 
Act Jan. 18, 1839, (5 Stat. 313.) 

•"Appointment of judge for the western dis- 
trict authorized by Act June 14, 1878, (20 Stat. 
132.) 
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TEXAS DISTEICT ™ 

JOHN C. WATKOUS... 



May 29, 1846 Pebnmry 21, 185T 



EASTERN DISTRICT.'^ w 



JOHN O. WATROUS February 21, 1S57 January, 186£^ 

JOEL C. O. WINCH October 4, 1870 March 4, 1871 

AMOS MORRILL February 5, 1872 March, 1884 

OHAUNCEY BREWER SARIN April 5, 1884 March 30, 1890 

DAVID B. BRYANT May 28, 1890 



WESTERN DISTBICT.^i" 



THOMAS H. DUVAL March 3, 1857 October 10, 18S0 

BZEK3EL B. TURNER November IS, 1S80 June 2, 1888 

THOMAS S. MAXEY June 25, 1888 

NORTHERN DISTRICT.^ 



ANDREW PHELPS McOORMIOK. . , . AprU 10, 1879 March 17, 189? 

JOHN B. RECTOR March 30. 1892 

VERMONT DISTRICT." 

NATHANIEL CHIPMAX March 4, 1701 17S>a 

SAMUEL HITCHCOCK September 3, 1793 February 20, 1801 

ELIJAH PAINE March 3, 1801 March. 184^ 

SAMUEL PRENTISS April 3, 1842.., January 15, 1857 

DAVID A, SMALLBY February 3, 1857 March, 187T 

HOYT H. WHEELER March 16, 1877 

VIRGINIA DISTRICT/*"^ 

" CYRUS GRIFFIN November 28, 1789 December 14, 1810 

JOHN TYLER January 7, 1811 January 6, 1813 

ST. GEORGE TUCKER January 19, 1813 February 4, 1819' 

JOHN CURTISS UNDERWOOD June 11, 1864 February 3, 1871 



EASTERN DISTRICT. 
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ST. GEORGE TUCKER February 4, 1819 April 8, 1825 

GEORGE HAY July 5, 1825 September 21, 1830 

PHILIP PENDLETON BARBOUR October 8, 1830 March 15, 1836 

PETER VIVIAN DANIEL April 19, 1836 March 3, 1841 

JOHN YOUNG MASON March 3, 1841 March 5, 1844 

JAMES D. HALLYBURTON June 15, 1844 AprU 17, 1861 

JOHN CURTISS UNDERWOOD March 27, 1863 June 11, 1864 

JOHN CURTISS UNDERWOOD February 3, 1871 December 7, 1873 

ROBERT WILLIAM HUGHES January 14, 1874 



WESTERN DISTRICT, (Old.)^ 



JOHN GEORGE JACKSON February 24. 1819 March 29, 1825- 

PHILIP C. PENDLETON May 6, 1825 1825 



" See note 38, on page xxi. 

"Organized by Act Dec. 29. 1845, (9 Stat. 1.1 
Abolished by Act Feb. 21, 1857, (11 Stat. 164.1 

"Organized by Act Feb. 21, 1857, (11 Star. 
164.) 

"Northern district organized by Act Feb. 24, 
1879, (20 Stat. 318.) 

"Organized by Act March 2, 1791, (1 Stat 
297.) 

^'Organized by Act Sept. 24. 1789, (1 Stat 
73.) Abolislied by Act Feb. 4. 1819, (3 Stat. 
478. c. 12.) Reorganized by Act June 11, 1864, 



Un abolished by Act Feb. 
33.) 



(13 Stat 124.) A( 
3, 1871, (16 Stat 4 

"The district of Norfolk was organized by 
Act Feb. 13, 1801, (2 Stat. 96. § 21.) and abol- 
ished by Act March 8, 1802. (2 Stat 132, c. 8.) 
The court was held by the district judge of the 
district of Virginia. 

"Organized by Act Feb. 4. 1819. (3 Stat 478. 
c. 12.) Abolished by Act June 11, 1864. (IZ 
Stat 124.) Reorganized by Act Feb. 3, 1871, 
(16 Stat 403.) 

"Western district of Virginia organized by 
Act Feb. 4, 1819,"^ Stat 478, e. 12.) Changed 
to the district of West Virginia by Act June 11 ^ 
1864. (13 Stat 124.) 
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"VmaiNIA, WESTERN DISTRICT, (Old)— Continued. 

ALEXANDE3B CAUJWBLL October 28, 1825 s April 8, 1839 

ISAAC SAMUELS PENNYBACKBR ... April 23, 1839 1S45 

JOHN W. BROOKENBROUGH January 14, 1846 June, 1861 

JOHN J. JACKSON, JR August 3, 1861. June 11, 1864 



WESTERN DISTRICT, (New.)^ 



ALEXANDER RIVES February 6, 1871 August 1, 1882 

JOHN PAUL March 3, 1883 



WASHINGTON DISTRICT.^* 

CORNELIUS HOLGATB HANFORD. ... February 25, 1890. 



WEST JERSEY DISTRICT." 

(See New Jersey.) 



WEST VIRGINIA DISTRICT-'' 

(See Western District of Virginia, Old.) 
JOHN J. JACKSON June 11, 1864. 



WILMINGTON DISTRICT » 

(See North Carolina.) 



WISCONSIN DISTRICT.* 

ANDREW G. MILLER June 12. 1848. 



.June 30, 1870 



EASTERN DISTRICT.«^ 



ANDREW G. MILLER June 30, 1870 December 81, 1873 

JAMBS H. HOWE January 3, 1874 January 1, 1875 

CHARLES B. DYER February 10, 1875 May 4, 1888 

JAMES G. JENKINS July 2, 1888 March 23, 1893 

WILLIAM H. SEAMAN April 3, 1893 



WESTERN DISTRICT.*^ 



JAMES CAMPBELL HOPKINS July 9, 1870. September 3, 1877 

ROMANZO BUNN October 30, 1877 



WYOMING DISTRICT.8^ 

JOHN A. RINBR September 23, 1890. 



"See note 50, on page xxilL 

•• See note 56, on page xxiv, 

" See note 77, on page xsvii. 

« Organized by Act Feb, 3, 1871. (16 Stat. 
403.) 

* Organized by Act Feb. 22, 1889, (25 Stat. 
682.) 



~ Organized by Act Aug. 6, 1846, (9 Stat 
57.) Abolished by Act June 30, 1870, (16 Stat. 
171.) 

"Organized by Act June 30, 1870, (16 Stat. 
171.) 

"Organized by Act July 10. 1890, (26 Stat. 
225.) 



FEDERAL JUDGES. 



ALPHABETICALLY ARRANGED. 



AOHBSON, MARCUS W District Judge, W. D. Pa 1380-1801 

Circuit Judge, 3d Circuit 1891- 

ADAMS, GEORGE District Judge, D. Miss 1836-1838 

District Judge, N. and S. D. Miss. . 1838-183& 

ALDRICH, EDGAR District Judge, D. N. H 1891- 

ALLEN, WILLIAM J District Judge, S. D. m 1S87- 

BAKER, JOHN H District Judge, D. Ind 1892- 

BALDWIN, ALEXANDER W District Judge, D. Nev 1865-186& 

BALDWIN, HENRY Circuit Justice, 3d Circuit 1830-1844 

BALLARD, BLAND District Judge, D. Ky 18C1-187& 

BARBOUR, PHILIP PENDLETON District Judge, E. D. Va 1830-1830 

Circuit Justice, 5tli Circuit 1836-1841 

BARNES, DAVID LEONARD District Judge, D. R. 1 1801-1812 

BARR, JOHN W District Judge, D. Ky 1880- 

BAXTER, JOHN Circuit Judge, 6th Circuit 1877-1886- 

BASSETT, RICHARD Circuit Judge, 3d Circuit 1801-1802 

BBATTY, JAMES H District Judge, D. Idaho 1891- 

BBDFORD, JR., GUNNING District Judge, D. Del 1789-1812 

BEE, THOMAS District Judge, D. S. C 1790-1812 

BELLINGER, CHARLES B District Judge, D. Or 1893- 

BENEDICT, CHARLES L District Judge, E. D. N. T 1865- 

BENSON, EGBERT Circuit Judge, 2d Circuit 1801-1802 

BETTS, SAMUEL ROSSITER District Judge, S, D. N. Y 1826-1867 

BIGGS, ASA District Judge, D. Albemarle, 

Pamptico, and Cape Pear 1858-1861 

BILLINGS, EDWARD COKE Dlf-trict Judge, D. La 1870-1881 

District Judge, E. D. La, 1881-1893 

BLAIR, JOHN Circuit Justice. AH Circuits 1789-179(5 

BLAND, THEODORICK District Judge, D. Md 1819-1824 

BLATCHFORD, SAMUEL District Judge, S. D. N. Y 1807-1S7S 

Circuit Judge, 2d Circuit 1878-1882 

Circuit Justice, 2d Circuit 1882-1893 

BLODGETT, HENRY WILLIAM District Judge, N. D, HI 1870-1892 

BOABMAN, ALECK. District Judge, W. D. La 1881- 

BOICB, HENRY District Judge, W. D. La 1849-1861 

BOND, HUGH LENNOX Circuit Judge, 4th Circuit 1870-1893 

BOURN, BENJAMIN District Judge, D. R. 1 1790-1801 

Circuit Judge, 1st Circuit 1801-1802 

BOYLE, JOHN District Judge, D. Ky 1820-1834 

BOYNTON, THOMAS JEFFERSON District Judge. S. D. Ma 1863-1870 

BRADFORD, EDWARD G District Judge, D. Del 1871-1884 

BRADLEY, JOSEPH P Circuit Justice, 5th Circuit 1870-1880 

Circuit Justice. 3d Circuit 1880-1892 

BKAWLBY, WILLIAM H District Judge, E. and W. D. S. C . 1814- 

BRBARLY, DAVID District Judge, D. N. J 178^1790- 

BREWER, DAVID JOSIAH Circuit Judge, 8th Circuit 188^1890 

Circuit Justice, 6th Circuit 1890-1891 

Circuit Justice, 8th Circuit 1891- 

BRISTOL, WILLIAM District Judge, D. Conn 1820-1836 

BR00KENBR0U6H, JOHN W District Judge, W. D. Va 1840-1861 

BRONSON, ISAAC H District Judge, D. Fla 1846-1847 

District Judge, N. D. Fla 1847-1855 
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BROOKS, GEORGE W District Judge, D. Albemarle, 

Pamptico, and Cape Pear 1865-1872 

District Judge, E. D. N. 1872-1882 

BROWN, ADDISON District Judge, S. D. N. Y 1881- 

BROWN, HENRY BILLINGS District Judge, E. D. Mich 1875-1890 

Circuit Justice, 6th Circuit 1891- 

BROWN, MORGAN W District Judge, B. and W. D. Tenn, , 1834r-1839 

District Judge, E., M., and W. D. 

Tenn 1839-1853 

BRUCE, JOHN District Judge, N., S., and M. D. 

Ala 1875-1886 

District Judge, N. and M. D. Ala. . 1886- 

BRYAN, GEORGE S District Judge, E. and W. D. S. 0. 1866-4886 

BRYANT, DAVID B District Judge, E. D. Tex 1890- 

BUFPINGTON, JOSEPH District Judge, W. D. Pa 1892- 

BUGBEB, JOHN S District Judge, D. Alaslai 1889-1892 

BULLOCK, JONATHAN RUSSELL District Judge, D. R. 1 1865-1869 

5™ii, ^^^'^^^^^ District Judge, W. D. Wis 1877- 

BUSTEED, RICHARD District Judge. N., S., and M. D, 

__„^ Ala 1863-1874 

^v^tTS' "^^^^'^^^^^ District Judge, E. D. Pa 1879- 

BYRD, CHARLES WILLING District Judge, D. Ohio 1803-1828 

'Sf?^^^^^^' J<^HN District Judge, E. D. Pa 1858-1879 

S^?5S^^^' ALEXANDER District Judge, W. D. Va 1825-1839 

-CALDWELL, HENRY CLAY District Judge, E. and W. D. Arli. . 1864-1871 

District Judge, E. D. Arl£ 1871-1890 

_,,-__„ ^ ^^ Circuit Judge, 8th Circuit 1800- 

"^ * ;;«SS ' ^^^^ ARCHIBALD Circuit Justice, 5th Circuit 1853-1801 

Slt^iS?^^' ^^^^ WILSON District Judge. D. Ohio 182^1833 

StS?S5^??;J?r^*^^^^ MOULTON District Judge, D. R. 1 188^ 

i^AiKUN, JOHN Circuit Justice, 8th Circuit 1837-1863 

^T^A^T. CAT ,r^.T ^^« Circuit Justice, 6th Circuit 1803-1865 

S^IS' ^^^^^^ PORTLAND Circuit Justice. 4th Circuit 1804-1873 

'OHASE, SAMUEL Circuit Justice, All Circuits 1790-1801 

„__._„ » „ , Circuit Justice, 4th Circuit 1802-1811 ■ 

nSJl^t^'J^'^'^^^^^^^ District Judge, D. Vt 1791-1793 

^^P-^^^TSJ'i?^^ GARDINER District Judge, S. D. N. Y 1878-1881 

rrTv T/^^tSS^ District Judge, D. N. H lSGG-1891 

i^IjAX, JObli.FH District Judge, D. Ga 1796-1801 

r-T TT3'T:inT>-r. xt . r,,^ . ^, Circuit Judge, 5th Circuit 1801-1802 

S^r^ T^^ .^J^^ ^^^<^"^t Justice, 1st Circuit 1858-1881 

COLT, LE BARON BRADFORD District Judge. D. R. 1 1881-1884 

r^nMTTT TATA^ A T r.T.T.-r. Circuit Judge, 1st Circuit 1884- 

rn$? lTSn^i^?.?T^V;;;^ ^^^^""^ J^^^e. N. D. N. Y 1825-1852 

?raSp4 w?T^T??S^^^^^ District Judge, N. D. N. Y 1882- 

1.KANCH, WILLIAM Circuit Judge, D. C 1801-1806 

CRAWPORri WTTTTA1VT Chief Judge. D.C 180G-1855 

CRAWFORD, WILLIAM District Judge, N. and S. D. Ala . . 1826-1839 

District Judge, N., S., and M. D. 

Ala 1839-1849 

'S2?JJ?S^*^^' ^'* WILLIAM District Judge, D. Ohio 1828-1828 

nSSfc 'T,i^T^?iilf^ District Judge, D. Ga 1821-1839 

5S?™r?^^^^^^ ROBBINS Circuit Justice, 1st Circuit 1851-1857 

t^UbiUNGr. WILLIAM Circuit Justice, All Circuits 1789-1801 

Circuit Justice. 1st Circuit 1802-1810 

DALLAS, GEORGE M Circuit Judge. 3d Circuit 1892- 

DANIEL, PETER VIVIAN District Judge, E. D. Va 1836-1841 

Circuit Justice, 5th Chrcult 1841-1845 

Circuit Justice, 9th Circuit 1845-1860 

DAVIBS, WILLIAM District Judge, D. Ga 1819-1821 

DAVIS, DAVID Circuit Justice. 8th Circuit 1803-1867 

Circuit Justice, 7th Circuit 1867-1877 

DAVIS, JOHN District Judge. D. Mass 1801-1841 

DAWNB, EDWARD J District Judge, D. Alaslia 1885-1885 

DAWSON, LAFAYETTE District Judge, D. Alaslca 1885-1888 

DEADY, MATTHEW P District Judge,. D. Or 1859-1893 

DELAHAY, MARK W District Judge, D. Kan 18G3-1S73 
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DICK, JOHN District Judfre, B. La 1821-1824 

DICK, ROBERT P District Judge, W. D. N. C 1872- 

DIOKERSON, MAHLON District Judge, D. N. J 1340-1841 

DICKERSON, PHILEMON District Judge, D. N. J 1841-1862 

DILLON, JOHN FORREST Circuit Judge, Stti Circuit 1869-1879 

DRAYTON, JOHN.. District Judge, D. S. C 1812-1822 

DRAYTON, WILLIAM District Judge, D. S. C 1789-1790 

DRUMMOND, THOMAS District Judge, D. HI 1850-1855 

District Judge, N. D. lU 1855-1869 

Circuit Judge, 7th Circuit 1869-1884 

DUANE, JAMES District Judge, D. N. Y 1789-1794 

DUCKETT, ALLEN BOWIE Circuit Judge, D, C 1806-1809 

DUNDY, ELMER S Disti'ict Judge, D. Neb 1868- 

DUNLOP, JAMES Circuit Judge, D. C 1845-1855 

Chief Judge, D. C 1855-1863 

DURELL, EDWARD H District Judge, E. D. La 1863-1866 

District Judge, D. La 1866-1874 

DUVAL, GABRIEL Circuit Justice, 4th Circuit 1811-1835 

DUVAL, THOMAS H District Judge, W. D. Tex 1857-1880 

DYER, CHARLES B District Judge, B. D. Wis 1875-1888 

DYER, JOHN S District Judge, D. Iowa 1847-1855 

EDGERTON, ALONZO J District Judge, D. S. Dak 1889- 

EDWARDS, PIERREPONT District Judge, D. Conn 1806-1826 

ELLIS, POWHATAN District Judge, D. Miss 1832-1836 

ELLSWORTH, OLIVER Circuit Justice, All Circuits 179C-1S00 

EMMONS. HALMOR HULL Circuit Judge, 6th Circuit 1870-1877 

BRSKINE, JOHN District Judge, N. and S. D. Ga. . . 1865-1882 

District Judge, & D. Ga. 1882-1883 

FIELD, RICHARD STOCKTON District Judge, D. N. J 1863-1870 

FIELD, STEPHEN JOHNSON Circuit Justice, 10th Circuit 1863-1866 

Circuit Justice, 0th Circuit 1867- 

Clrcult Justice, 2d Circuit 18S2-1882 

FISHER, JOHN District Judge, D. Del 1812-1823 

FITZHUGH, NICHOLAS Circuit Judge, D. C 1803-1814 

FOSTER, CASSIUS G District Judge, D. Kan 1874- 

FOX, EDWARD District Judge, D. Me 1806-1881 

PRASER, PHILIP District Judge, N. D. Fla 1802-1876 

PULLER, MELVILLE WESTON Circuit Justice. 4th Circuit 1888- 

Oircult Justice, 7th Circuit 1892-1893 

GAYLE, JOHN District . Judge, N., S., and M. D. 

Ala 1849-1859 

GHOLSON, SAMUEL JAMESON District Judge, N. and S. D. Miss. . 1839-1861 

GILBERT, WILLIAM B Circuit Judge, 9th Circuit 1892- 

GILCHRIST, ROBERT BUDD District Judge, B. and W. D. S. 0. 1839-1856 

GILES, WIL LIAM FELL District Judge, D. Md 1853-1879 

GLENN, ELIAS District Judge, D. Md 1824-1836 

GLENN, JOHN District Judge, D. Md 1852-1853 

GOFF, NATHAN. Circuit Judge, 4th Circuit 1892- 

GRAY, HORACE Circuit Justice, 1st Circuit 1882- 

Chrcuit Justice, 2d Circuit 1893- 

GREEN, EDWARD T District Judge, D. N.J 1880- 

GRESHAM, WALTER Q District Judge, D. Ind 1809-1883 

Circuit Judge, 7th Circuit 1884-1893 

GRIER, ROBERT COOPER Circuit Justice, 3d Circuit 1846-1870 

GRIFFIN, CYRUS District Judge, D. Va 1789-1810 

GRIFFITH, WILLIAIH Circuit Judge, 3d Circuit 1801-1802 

GROSSOUP, PETER S District Judge, N. D, lU 1892- 

HAIGHT, FLETCHER M District Judge, S. D. Cal 1861-1866 

HALL, DOMINICK AUGUSTINE Chief Judge, 5th Circuit 1801-1802 

District Judge, D. Orleans 1804^1812 

District Judge, D. La 1812-1813 

District Judge, D. La 1813-1820 

HALL, NATHAN KELSBY District Judge, N. D. N. Y 1852-1874 

HALL, WILLARD..., District Judge, D. Del 1823-1871 

HALLETT, MOSES District Judge, D. Colo. 1877- 

HALLYBURTON, JASIES D District Judge, E. D. Va 1844r-1861 

HAMMOND, ELI SHELBY District Judge, W. D. Tenn 1878- 
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HANFORD, CORNELIUS HOLGATB District Judge, D. Wash 1890- 

HARLAN, JOHN MARSHALL Circuit Justice, 7th Circuit 187S-1892 

Circuit Justice, Ist Circuit 1881-1882- 

Circuit Justice, 5th Circuit 1887-1888 

Circuit Justice, 4th Circuit 1888-1888- 

Circult Justice, 3d Circuit 1892-1892 

Circuit Justice, 7th Circuit 1893- 

HARPER, SAMUEL A District Judge, D. La 1829^-1837 

HARRIS, EDWARD Circuit Judge, 5th Circuit 1802-1802 

HARVEY, MATTHEW District Judge, D. N. H 1830-186& 

HAWLEY, THOMAS P District Judge, D. Ner 1890- 

HAT, GEORGE District Judge, E. D. Va 1825-1830 

HAYS, WILLIAM H District Judge, D. Ky 187^1880 

HEATH, UPTON S ,... District Judge, D. Md 183G-1852 

HILL, ROBERT A District Judge, N. and S. D, ISIiss. . 1866-1891 

HILLYER, EDGAR W District Judge, D. Nev 1S6&-1882 

HITCHCOCK, SAMUEL District Judge, D. Vt 1793-1801 

Circuit Justice, 2d Circuit 1872-1882 

HOBART, JOHN SLOSS District Judge, D. N. Y 1798-1805 

HOFFMAN, OGDEN District Judge, N. D. Cal 1851-1800 

District Judge, D. Cal 1866-1880 

District Judge, N. D. Cal 1886-1891 

HOLMAN, JESSE LYNCH District Judge, D. Ind 1835-1842 

HOPKINS, JAMES CAMPBELL District Judge, W, D. Wis 1870-1877 

HOPKINSON, FRANCIS District Judge, D. Pa 1789-1791 

HOPKINSON, JOSEPH District Judge, E. D. Pa 1828-1842 

HOUSTON, JAMES District Judge, D. Md 1806-1819 

HOWE, JAMES H District Judge, E. D. Wis 1874^-1875 

HOWELL. DAVID District Judge, D. R. 1 1812-1824 

HUMPHREYS, WEST H District Judge, B., M., and W. D. 

Tenn 1853-1862 

HUNT, WARD Circuit Justice, 2d Circuit 1872-1882 

HUNTINGTON, ELISHA MILLS District Judge, D. Ind 1842-1862 

HUGHES. ROBERT WILLIAM District Judge, E. D. Va 1874- 

INGERSOLL, CHARLES ANTHONY District Judge, D, Conn 1853-1860 

INNIS, HARRY District Judge, D. Ky 1789-1816 

IREDELL, JAMES Circuit Justice, All Circuits 1790-1799 

IRWIN, THOMAS District Judge, W. D. Pa 1831-1859 

JACKSON, HOWELL EDMUNDS Circuit Judge. 6th Circuit 1880-1893 

Circuit Justice, 5th Circuit 1893- 

JACKSON, JOHN GEORGE District Judge, W. D. Va 1819-1825 

JACKSON, JR., JOHN J District Judge, W. D. Va 1861-1864 

District Judge, D. W. Va 1864- 

JAY, JOHN Circuit Justice, All Circuits 1789-1794 

JENKINS, JAMES G District Judge, E. D. Wis 3888-1893 

Circuit Judge, 7th Circuit 1893- 

JOHNSON, ALEXANDER SMITH Circuit Judge, 2d Circuit 1875-1878 

JOHNSON, BENJAMIN District Judge, D. Ark 1836-1849 

JOHNSON, THOMAS Circuit Justice, All Circuits 1791-1793 

JOHNSON, WILLIAM Circuit Justice, 6th Circuit 1804r-1834 

JONES, J. M District Judge, S. D. Cal 1850-1854 

JONES, WILLIAM G District Judge, N., S., and M. D. 

Ala 1859-1861 

JUDSON, ANDREW THOMPSON District Judge, D. Conn 1836-1853 

KANE, JOHN KENTZING District Judge, E. D. Pa 1846-1858 

KEATLEY, JOHN H District Judge, D. Alaslm 1888-1889 

KETCHUM, WINTHROP W District Judge, W. D. Pa 1870-1879 

KEY, DAVID McKENDREE District Judge, E. and M. D. Tenn. 1880- 
KEY, PHILIP BARTON Chief Judge, 4th Circuit 1801-1802 

KILTY. WILLIAM Chief Judge, D. C 1801-1806 

KNOWLES, HIRAM District Judge, D. Mont 3890- 

KNOWLES, JOHN POWER District Judge, D. R. 1 1869-1881 

KREKBL, ARNOLD District Judge, W. D. Mo 1805-1888 

LACOMBE, BMILE HENRY Circuit Judge, 2d Circuit 1887- 
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LAMAR, litrCIUS QTJINTUS OINCINNATUS Circuit Justice, 5th Circuit 1888-1893^ 

LAW, RICHARD District Judge, D. Conn 178&-1806. 

LAWRENCE, JOHN District Judge, D. N. Y 1794r-179a 

LAWRENCE. PHILIP K District Judge, D. La 1837-1841 

LBAVITT, HUMPHREX HOWE District Judge, D. Ohio 1834-1855- 

District Judge, S. D. Ohio 1855-1871 

LEE, THOMAS District Judge, D. S. C 1823-1825- 

District Judge, B. and W. D. S. C. 1825-1839- 

LEWIS, WILLIAM District Judge, D. Pa 1791-1792: 

LIVINGSTON, BROCKHOLST Circuit Justice, 2d Circuit 1806-182S 

LOCKE, JAMES W District Judge, S. D. Fla 1872- 

LONGTEAR, JOHN WESLEY District Judge, E. D. Mich 1870-1875- 

, LOVE, JAMES M District Judge, D. Iowa 1855-1882 

District Judge, S. D. Iowa 1882-1891 

LOWELL, JOHN District Judge, D. Mass 1789-1801 

Circuit Judge. 1st Circuit 1801-1802 

LOWELL, JOHN District Judge, D. Mass 1865-1878 

Circuit Judge, 1st Circuit 1878-1884 

LURTON. HORACE H Circuit Judge, 6th Circuit 1895- 

* 

MCALLISTER. MATTHEW HALL Circuit Judge, Cal. Circuit 1855-1862 

MCALLISTER, JR., WARD District Judge, D. Alaska 18S4-1S85 

McCALEB, THEODORE H District Judge, D. La 1841-1849 

District Judge, E. D. La 1849-1861 

McCANDLESS, WILSON District Judge, W. D. Pa 1859-187G 

McCAY, HENRY KENT District Judge. N. D. Ga 1882-1886 

McCLUNG, WILLIAM Circuit Judge, 6th Circuit 1801-1802 

Mccormick, ANDREW PHELPS District Judge, N. D. Tex 1879-1892 

Circuit Judge, 5th Circuit 1892- 

McCRARY, GEORGE WASHINGTON Circuit Judge, 8th Circuit 1879-1884 

Mcdonald, DAVID District Judge, D. Ind 1864-1869 

McINTOSH, McQueen District Judge, K D. Pla 1856-1861 

MdCENNA, JOSEPH Circuit Judge, 9th Circuit 1892- 

McKENNAN, WILLIAM Circuit Judge, 3d Circuit 1809-189t 

Mckinley, JOHN circuit Justice, 9th circuit 1837-1845- 

Circuit Justice, 5th Circuit 1845-1852. 

McKINNBY, JOHN District Judge^ S. D. Pla 1870-1871 

]\rcLE AN, JOHN Circuit Justice, 7th Circuit 1830-18G1 

McNAIRY, JOHN District Judge, D. Tenn 1797-1802' 

District Judge, B. and W. D. Tenn. 1802-1834 

MAGILL, CHARLES Circuit Judge, 4th Circuit 1801-1802 

MAGRATH, A. GORDON District Judge, E. and W. D. S. C. 1850-1860= 

MAROHANT, HENRY District Judge, D. R. 1 1790-1796 

MARSHALL, JAMES Circuit Judge, D. C 1801-1803 

MARSHALL, JOHN Circuit Justice, All Circu-ts 1801-1801 

Circuit Justice, 5th Circuit 1802-1835 

MARVIN, WILLIAM District Judge, S. D, Fla 1S47-1S(}3 

MASON, JOHN YOUNG District Judge, B. D. Va 1841-1844 

MATTHEWS, STANLEY Circuit Justice, 6th Circuit 18S2-1S89> 

MAXEY, THOMAS S District Judge, W. D. Tex 1888- 

MBRRICK, WILLIAM MATTHEWS Circuit Judge. D. C 1855-lSG.^ 

MILLER, ANDREW G District Judge, D. Wis 1S4S-1870- 

District Judge, E. D. Wis 1870-1873 

MILLER, SAMUEL FURMAN Circuit Justice, 9th Circuit lS02-18Cr 

Circuit Justice, 8th Circuit 1807-1S90» 

MONROE, THOMAS B District Judge, D. Ky 1834-1801 

MOORE, ALFRED Circuit Justice, All Circuits 1799-180T. 

Circuit Justice, 6th Circuit 1802-180^- 

MORRILL, AMOS District Judge, E. D. Tex 1872-188* 

MORRIS, ROBERT District Judge, D. N. J 1790-1815^ 

MORRIS, THOMAS J District .Judge, D. Md 1879- 

MORROW, WILLIAM W District Judge, N. D. Cal 1891- 

MORSBLL, JAMES SEWALL Circuit Judge, D. C 1815-1863- 

NELSON, RENSSELAER RUSSELL District Judge, D. Minn 1858- 

NELSON, SAMUEL Circuit Justuie, 2d Circuit 1845-187>- 

NELSON, THOMAS LEVERETT District Judge, D. Mass 1879- 

NEWMAN. WILLIAM T District Judge, N. D. Ga 1886- 

1ffj:).cas.— o 
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NICOLL. JOHNC District Judge. D. Ga .,...,... . 1839-1848 

District Judge, N. and S. D. Ga. . . 1848-1861 

NTLBS, HENRY G ^^^^''^ ^'''^^^' S* l?\^* ^- ^*^^" .il^JCiftsa 

NIXON, JOHN THOMPSON District Judge, D. N. J 1870-l»»y 

OGIER, ISAAC S. K District Judge, S. D. Cal 



1854-1861 



PACA. WILLIAM District Judge, D. Md ^^S^^So 

PAINE, ELIJAH District Judge, DVt. ^52^^^ 

PARDEE. DON A Circuit Judge, 5th Circuit J??J"«o. 

PARKE, BENJAMIN District Judge, D. Ind ^ll^Z 

PARKER, ISAAC O District Judge, WD Ark 18^ 

PAKLANGE, CHARLES Sl^? "'^ t"^^^* ?; ^V il^lfi^o 

PARRIS, ALBION KEITH District Judge, D Me . . ^5Jti^? 

PATERSON, WILLIAM Circuit Justice. All Circuits 1*^?"^|S 

rj^j.j^ ov/ , Circuit Justice, 2d Circuit 1S02-1806 

PAUL JOHN District Judge, W. D. Va 1883- 

PEABODY. GEORGE A Provisional Judge, D. La fS'\^^ 

PECK. JAMBS H District Judge. D. Mo ]?^^^r 

PENDLETON, NATHANIEL District Judge, D. Ga Ho^ZTa?? 

PENDLETON, PHILIP C District Judge, W. D. \ a iS;5i|Sx 

PENNINGTON, WILLIAM SANDFORD .... District Judge, D. N. J JSo i o^r 

PENNYBACKER, ISAAC SAMUELS District Judge, W. D. Va ISXTifTQ 

PETERS, RICHARD District Judge. D. Pa V^^^l 

District Judge, E. D. Pa 1818-1828 

PHILIPS JOHN F District Judge, W. D. Mo 1888- 

PICKBRING, JOHN ;;*.!*. District Judge, D.N H JIo?Ii«?! 

PITMAN. JOHN 5!^*^!^H^^,^^' ?: V JI?ti^o 

POPE NATHANIEL District Judge. D. Ill 1810-1849 

POTTER HENRY ..;.". Circuit Judge, 5ili Circuit 1801-1802 

District Judge, D. Albemarle, 

Pamptico, and Cape Fear 1802-1857 

PRENTISS, SAMUEL District Judge, D, Vt. JfS"^^'^'^ 

PUTNAM. WILLIAM LE BARON Circuit Judge, 1st Circuit 189-^ 

RANDALL, ARCHIBALD District Judge, B. D. Pa J?i?"J!iS 

RANDOLPH. PETER District Judge, D. Miss 18AJ-l»rfJ 

RECTOR, JOHN B District Judge, N. D. Tex ?!??".oao 

REED, JAMBS H District Judge, W. D. Penn 1891-1892 

RICKS, AUGUSTUS J District Judge, N. D. Ohio 1889- 

RINER, JOHN A District Judge, D. Wyo 1890- 

RINGO. DANIEL District Judge, D. Ark ^?!^?oS 

District Judge, B. and W. D. Ark. 1851-1861 

RIVES, ALEXANDER District Judge, W. D. Va Jooi"JI?Q 

ROBERTSON, THOMAS BOLLING District Judge, D. La lS24r-18^ 

ROSS, BRSKINEM District Judge, S. D. Cal -^SI'^Q.n 

ROSSELL, WILLIAM District Judge, D. N. J 182(^-1840 

RUTLBDGE, JOHN Circuit Justice, All Circuits 1789-1791 

Circuit Justice, All Circuits 1795-1795 

SABIN, CHAUNCB Y BREAVER District Judge, B. D. Tex ^?ft"if S 

SABIN, GEORGE M District Judge, D. Nev ^??™^ 

SAGE, GEORGE R District Judge, S. D Ohio 1883- 

SANBORN, WALTER H Chrcuit Judge, 8th Circuit t^Hr.or., 

SAWYER LORENZO Circuit Judge, 9th Circuit lSia-lS91 

SEAMAN, WILLIAM H District Judge, E. D. Wis ,^^??~,coo 

SETTLE, THOMAS District Judge. N. D. Fla 18*7-1888 

SB VBRENS, HENRY F District Judge, W. D. Mich ^^80- 

SBWALL, DAVID District Judge, D. Me ^'Jo 

SEYMOUR, AUGUSTUS SHEKILL District Judge, B. D. N. C h5?„ .qtq 

SHEPLBY, GEORGE FOSTER Circuit Judge, 1st Circuit 1809-1878 

SHERBURNE. JOHN SAMUEL District Judge, D. N. H 1S04-1830 

SHERMAN, CHARLES TAYLOR District Judge, N. D. Ohio 1867-1873 

SHIELDS, WILLIAM BAYARD District Judge, D. Miss "^^^o oiS 

SHtPMAN. NATHANIEL District Judge, D. Conn 18.3-1S92 

Circuit Judge, 2d Circuit 1892- 

SHIPMAN. WILLIAM D District Judge, D. Conn 1860-1873 

SHIRAS JR GEORGE Circuit Justice, 3d Circuit 1892- 

SHIRAs! OLIVER P District Judge, N. D, Iowa 1SS2- 
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SIMONTON, CHARLES H District Judge. E. and W. D. S. C. 1886-1893 

SITGREAVES. JOHN District Judge, D. N. G 1790-1801 

District Judge, D. Albemarle, 
«3TrTTeMTnw -pnmni, Pamptico, and Cape Pear 1801-1802 

ISJ^eSi^*"^ DisSiSjudt'D"!'!:!-:::;::::::: ^l^^ 

fpp^ P?fnp^^ Circuit Judge, 1st Circuit 1801-1802 

l«S?SwS 2^?;,-^ District Judge, S. D. Ga 1885- 

i^^pS^??!*;;.; District judge, D. Mass 1841-1865 

1^??? tXSS District Judge, D. Ga 1801-1810 

^O?? Vn?^ District Judge, D. N. C 1700-1790 

Itory i?T™; Circuit Justice. 1st Circuit 1811-1845 

ll^l'c^^^hr District Judge, W. D. Ark 1871-1875 

lm?fvAJ^m^ Circuit Justice. 3d Circuit 1870-1880 

^WA^^viv^ District Judge, D. N. H 178^1795 

Swt?N? r5Ip?P^ District Judge, B. D. Mich 1891- 

fSf™' C^^^I^ES District Judge, N. D. Fla 1889- 

SWAYNE, NOAH HAY^ES Circuit Justice. 7tli Circiii: ! ! ! ! ! ! I862I1867 

Circuit Justice, 5th Circuit 1869-1870 

owTTsra PTTTT TP Ti S^*"^^' Justice, 6th Circuit 1867-1881 

SWING. PHILIP B District Judge, S. D. Ohio 1871-1882 

^f ^* ;S^Sr^ ^*^^^^ Chrcuit Judge. 6th Circuit 1892- 

TAIT. CHARLES District Judge, D. Ala 1820-1824 

TALI-MABGE. MATO^HIAS BBRNET SSt' S^! ITy'±T::. l^^. 

District Judge, N. D. N. Y. . ifti4_iRiQ 

TANEY. ROGER BROOKE Circuit Justice. 4tii Circuit . iStlsS 

TAPPAN. BENJAMIN District Judge, D. Ohio... "" isatlS^ 

TAYLOR. GEORGE K Circuit Judge, 4th Circuit....'."* isSSso^ 

THAYER. AMOS M District Judge, E. D. Mo. 1887- 

THOMAS, ALFRED D District Judge. D. N. D. t^L 

THOMPSON, SMITH Circuit Justice. 2d Ckcmi::;." '** IS23I1843 

THRUSTON. BUCKNER Circuit Judge, D. C. ISotlS? 

T^^MAN. WHJLIAM Chief Judge. 3d Circuit.::;::;:;; I8O1I1S02 

TODD, THOMAS Circuit Justice. 7tii Circuit 1807-lsoG 

TOULMIN, HARRY T District Judge S. D, ^ ig^I ^^^^^ 

TOWNSEND, WILLIAM K District Judge. D. Conn mxo" 

TREAT, SAMUEL HUBBEL District Judge, S. D. lU. iSstl^ST 

TREAT, SAMUEL District Judge E. D M^ ^sTl^l 

TRIGG. CONNALLY F District Judge! E.. M.rani W: D. ^^^^'^'^^ 

^ .^f °° 1862-1878 

District Judge. E. and M. D Tenn lS7ft men 

TRIMBLE. ROBERT District Jud|e, D. Ky...; ..t^; Im-l^l 

_ Circuit Justice. 7th Circuit. . . iS2ft_iQo* 

TROUPE, ROBERT Distinct Judge D. N. Y ^Itll^t 

^RUITO WARREN Disti:ictJud|e D iaia:::;:::-189^'"*^ 

TUCKER. ST. GEORGE District Judge! D. Va :;;:;;; 181^1819 

District Judge, B. D. Va. iRio-iaoft 

???Erjo^l^^''^''^ District judi;w.D.T:.:: ::;::; l^^^ 

TYLER, JOH>, Disti-ict Judge, D. Va 1811-1813 

UIJDERWOOD, JOHN CURTISS District Judge. B. D. Va 1863-1864 

District Judge, D. Va. . . j 1SG4-1871 

District Judge, E. D. Va. . i<?7i-i«7<i 

VAN NESS, WILLIAM PETER District Judge! D. N. Y. ..;;;;;;; ; ilil-lsS 

District Judge, S. D. N. Y lsi4-iR2ft 

wt??.' ^vil^S"^^"^^'^^ ^^^^"** '^^' ^^ circuit;;:;;:: is'tii^ 

WALES, LEONARD E District Judge, D. Del. ... 1884- 

WALKER. JONATHAN H District Judge. W. D. Pa. ...;:** ' 1818-1824 

WALLACE, WILLIAM JAMES District Judge. N. D. N. i. M: [ ] ] mt^^ 

w A RTT A CTTTTT, ^^'''^'^^ '^'^^^^' ^d Circuit 1S82- 

WAKHi, AtjiiUK District Judge. D. Me lS-'2-186fi 

WASHINGTOxN. BUSHROD Circuit Justice, All Circuit; ;;:;;; 1798-Soi 

Circuit Justice, 3d Circuit 1802-1829 



xxxvi FEDERAL JUDGES. ALrUABETICALLX ARRANGED. 

WATROUS. JOHN C District Judge, D. Tex 1846-1857 

District Judge, B. D. Tex 1857-1869 

WAYNE JAMES MOORE Circuit Justice, 6tli Circuit 1835-1863 

Circuit Justice, 5th Circuit 1803-1867 

"WEBB, NATHAN District Judge, D. Maine 1882- 

WELKER, MARTIN District Judge, N. D. Ohio 1873-188!) 

WELLS, ROBERT W Disti-ict Judge, D. Mo 1836-1857 

District Judge, W. D. Mo 1857-1864 

WHEELER, HOYT H District Judge, D. Vt 1877- 

WHITE, ALBERT SMITH District Judge, D. Ind 1864-1864 

WILKINS ROSS * District Judge, D. Mich 1837-1863 

District Judge. E. D. Mich 1863-1870 

WILKINS, WILLIAM District Judge, W. D. Pa 1824-1831 

WILLIAMS, ARCHIBALD District Judge, D. Kan 1861-1863 

WILLIAMS, JOHN A District Judge, E. D. Ark 1890- 

WILLSON, HIRAM V District Judge, N. D. Ohio 1855-1866 

WILSON, JAMES Circuit Justice, AU Circuits 178&-179S 

WINCH, JOELC. District Judge, E. D. Tex 1870-1871 

WINCHESTER, JAMBS District Judge, D. Md 1799-1806 

WITHEr, SOLOMON L District Judge, W. D. Mich 1863-1886 

WOLCOTT, OLIVER Circuit Judge, 2d Circuit 1801-1802 

WOODBURY, LEVI Circuit Justice, 1st Circuit 1845-1851 

WOODRUFF, LEWIS B Cfa-cuit Judge, 2d Circuit 1869-1875 

WOODS, WILLIAM ALLEN District Judge, D. Ind 1883-1892 

Circuit Judge, 7th Circuit 189^- 

WOODS. WILLIAM BURNHAM Circuit Judge, 5tli Circuit 1869-1880 

Circuit Justice, 5th Circuit 1S81-18ST 

WOOLSON, JOHN SIMSON District Judge, S. D. Iowa 1891- 



CIRCUIT AND DISTRICT COURT REPORTS 



BY 



CIRCUITS AND DISTRICTS. 



cracraiT court eeports. 

First Circuit. 

v„i» Period 
Vo'«- Covered. 

Gallison 2 1812-1815 

Mason 5 1816-1830 

Sumner 8 1829-1889 

Story 3 1839-1845 

Woodbury & Minot 8 1845-1847 

Curtis ;...2 1851-1858 

Ware 8 1823-1866 

Lowell 2 1865-1877 

Clifford. 4 1858-1878 

Holmes 1 1870-1876 

Haakell 2 1866-1881 

Second drcuit. 

Paine 2 1810-1840 

Blatchford 24 1845-1887 

Blatchford'B Prize Cases 1 1861-1865 

Third Circuit. 

Wallace 1 1801 

Peters 1 1803-1818 

Washington 4 1803-1837 

Fisher's Prize Cases 1 1812-1818 

Baldwin 1 1827-1833 

Wallace. Jr. 8 1842-1862 

Fourtli Circuit. 

Brockenbrougb 2 1802-18361 

Taney 1 1886-1861 

Chase 1 1861-1869 

Hughes. 6 1793-18832 

Fifth Circuit. 

Woods 8 1870-1879 

^ Reports for the districts of Virginia and Nortli 
'Carolina; in the fifth circuit during this period. 

'Reports for the districts of Maryland, Virginia, 
West Virginia, North Carolina, and South Caro- 
lina. Daring part of this period Virginia and 
North Carolina were in the fifth circuit, and South 
Carolina in the sixth. 

'These are reports for the old seventh circuit, as 
constituted by Act April 29, 18Q2, (2 Stat. 156,) and 
Act March S, 1837, (5 Stat. 176.) 

* Entitled reports for the seventh circuit, but 
covering some districts which are now (1893) in 
the sixtn circuit. 



'Reports for the southern district of Ohio; 
^ -the seventh circuit during part of this period. 



in 



CIRCUIT COURT REPORTS, 

Continued. 

Sixth Circuit. 

Y„,. Period 

^°^- Covered. 

McLean 6 1829-1855* 

Bissell 11 1851-1883< 

Bond 2 1856-18718 

Flippin 2 1859-1880« 

Seventh Circuit. 

McLean 6 1839-18^)5' 

BiBselL 11 1851-1888* 

Woolworth 1 1863-1869 

Eighth Circuit. 

Hempstead 1 1889-1855» 

Woolworth 1 1863-1869 

Dillon 6 1870-1879 

M'Crary 6 1877-1883 

Ninth Circuit. 

McAllister. •. 1 iai5-18S9" 

Deady. 1 1861-1869" 

Sawyer. 14 1870-1891 

District of Columbia. 

Crancb 6^2 1801-1840 

Hay ward and Hazleton 1 1840-1849 



•Reports for the districts of Kentucky, Tennes- 
see, Obio, and Michigan. During a part of this 
period Kentucky and Tennessee were in the eighth 
circuit, and Ohio and Michigan in the seventh. 

' Reports of cases in the old seventh circuit, as 
constituted by Act April 39, 1808, (2 Stat. 156.) and 
Act March 8, 1837, (5 Stat. 176.) 

« Entitled reports for the seventh circuit, hut in- 
cluding some districts now (1893) in the sixth cir- 
cuit. 

•Reports for the district of Arkansas; at this 
perioa in the ninth circuit. 

^o Reports for the northern and southern districts 
of California. At this period these districts con- 
stituted the California circuit, under Act March 3, 
1855, (10 Stat. 631.) 

1^ Reports for the districts of California and Ore- 
gon; in the tenth circuit during part of this period, 
under Act March 3, 18t*3, (13 Stat, 704.) The dis- 
tricts of California made a separate circuit during 
part of this period, under Act March 2, 1855, (10 
Stat. 631.) 

'-Volume six contains only an index. 
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CIRCITIT AND DISTRICT COURT REPORTS. 



dKCrcriT COtTRT BBPORTS, 

Continued. 

From. All the Circuits. 



Vols. 

Wbarton's State Trials 1 

BrunDer's Collected Cases 1 

Abbott's U. S. Reports 2 

National Bankruptcy Regis- 
ter 19 



Period 
Covered. 

1789-1801 

1789-1860 

1856-1871 

1867-1879 



DISTRICT COTJRT REPORTS, 

Continued. 



PATENT REPORTS AND DECI- 
SIONS. 

Robb 2 1789-1850 

Fisher's Patent Reports 1 1821-1851 

Cranch's Patent Decisions 1 1841-1847 

MacArthur's Patent Cases 1 1841-1859 

Fisher's Patent Cases 6 1848-1873 

Banning & Arden 6 1874r-1880 

DISTRICT COURT REPORTS. 
District of Maine. 

w.-e 8 1823-1866 

Haskell".*."!;*.. ..» 3 1866-1881 

District of Massaclmsetts. 

Bee's Admiralty '^ 1 IJ^lfOfl 

Fisher's Prize Cases "^ l 1813-1813 

Wore 3 1822-1866 

spragu;::::'.::.". 2 i84i-i864 

lSwSi 2 1885-1877 

District of Vermont. 
Benedict 10 1865-1879 

District of Connecticut. 
Benedict 10 1865-1879 

Southern District of New York. 

Van Ness (Prize Cases) 1 1814 " 

Blatchford & Rowland 1 1837-1887 

Olcott (Admiralty) 1 Jg^Jg^^ 

Abbott's Admiralty 1 lUlil^O 

Blalchford's Prize Cases ...*.. .1 I86I-I860 

Benedict 10 1865-1879 

Northern District of New York. 

Benedict 10 1865-1879 

Eastern District of New York. 

Benedict 10 1865-1879 



Eastern District of Pennsylvania. 

Tr«i- Period 

VOiB. Covered. 

Peter's Admiralty 2« 1789-1807" 

Fisher's Prize Cases 1 l^lf-lSlf" 

Gilpin 1 1828-1836 

Crabbe..... 1 188&-1846 

Western District of Pennsylvania. 

Newberry's Admiralty 1 1820-1849 

District of Maryland. 
Peter'B Admiralty " 2 « 1789-1807 

District of South Carolina. 
Bee's Admiralty 1 1792-1809 

District of Arkansas. 
Hempstead 1 1820-1849 

Southern District of Ohio. 

Bond ". 2 1856-1871 

Southern Districts. 

Huffhes 5 1792-1883 

Newberry's* 'Admiralty ^. 1 1843-1857 

Western Districts. 

Newberry's Admiralty " .1 1842-1857 

Biggell 11 1851-1883 

Brown's AdrairaltyS^. l 1859-1875 

Flippin.. .; 2 1859-1880 

Pacific State Districts. 

Hoffman (Land Cases) 23 1 1858-1858 

Deadv24 1 1861-1869 

Sawyer.:::::::.:::.: u 1870-1892 

All the Districts. 

Abbott's U. S. Reports 2 1865-1871 

^?ei?'! ..^''^;.?!?!. .^.'?f:i9 1867-1879 



" One case. 

1* At this time there was only one district of New 
York. 



« Sometimes bound in one volume. 

"At this time there was only one district of 
Pennsylvania. These volumes contain cases in the 
admiralty court of Pennsylvania before 1789. 

IT At this time there was only one district of 
Pennsylvania. 

" One case. 

J' Sometimes bound in one volume. 

» Western district of Louisiana. 

"Districts of Michigan, Ohio, Illinois, Missouri. 

» Districts of Michigan and Ohio. 

"Northern district of California. 

"Districts of Oregon and California. 



Reports, Periodicals, Digests, 

Text Books, Etc. 

EXAMINED FOR REPORTS AND CITATIONS OF FEDERAL CASES. 



Name of Pebiodicai, Etc. How Cited— Remarkb. 

Abbott's Admiralty Reports Abb. Adm. (Contimiation of Olcott's Re- 
ports.) 

Abbott's Circuit Court Reports (See Abbott's United States Reports.) 

Abbott's National Digest Abb. Nat. Dig. 

Abbott's New Cases (New York) Abb. N. O. 

Abbott's Practice Reports, New Series (New 
Yorli) Abb. Pr. (N. S.) 

Abbott's Practice Reports, Old Series (New 
York) Abb. Pr. 

Abbott's Shipping Abb. Shlpp. 

Abbott's United States Courts Practice Abb. U. S. Pr. 

Abbott's United States Reports Abb. (U- S.) (Sometimes cited as Abbott's 

Circuit Court Reports.) 

Admiralty Records , Adm. Rec. CTw^ve Volumes of Manuscript 

Reports of Admiralty Cases in tbe South- 
em District of Florida.) 

Alabama Law Jonmal Ala. Law J. 

Albany Law Journal Alb. Law J. 

American and English Railroad Cases Amer. & Eng. R. Cas. 

American Civil Law Journal. , Amer. Civ. Law J, 

American Jurist and Law Magazine Amer. Jur. (Continued in American Law 

Magazine.) 

American Law Journal, Hall's Amer. Law J. (Sometimes cited as Hall's 

Law Journal or Hall's Admiralty Law Jour- 
nal. See Journal of Jurisprudence.) 

American Law Journal, New Series Amer. Law J. (N, S.) (Continuation of Penn- 
sylvania -Law Jonmal.) 

American Law Magazine Amer. Law Mag. (Continuation of American 

Jurist and Law Magazine.) 

American. Law Record Amer. Law Rec. 

American Law Register, New Series Amer. Law Reg. (N. S.) 

American Law Register. Old Series Amer. Law Reg. 

American Law Review Amer. Law Rev. 

American Law Times, New Series Amer. Law T. (N. S.) 

American Law Times, Old Series Amer. Law T. 

American Law Times Reports, New Series. ,. Amer. Law T. Rep. (N. S.) (United States 

Ooxuis Reports and Bankruptcy Reports. 
Continued in Reporter.) 

American Law Times Reiports, Old Series... Amer. Law T. Rep. U. S. Cts.; Amer. Law 

T. Rep. Bankr. 

American Leading Cases Amer. iLead. Cas. 

American Themis Amer. Themis. 

Anthon's Nisi Prius Reports (New York) Anth. N. P. 

Appeals from the CJommissioner of Patents. . App. Com'r Pat (Manuscript decisions on 

appeal from the commls^oner of patents 
before the discontinuance of the circuit court 
for the District of Ck>lumbia by the act of 
March 3, 1863, [12 Stat. 762, ch. 91,] en- 
titled "Book of Appeals," on file In tho 
United States patent office, and there 
known as 'T)ecisions of the Court." Some- 
times cited as Patent Office Appeals.) 

iFED.OAS. (xxxix) 



xl KEPORTS, PERIOBICALS, DIGESTS, ETC.. EXAMINED. 

Kame op Periodical, Etc. How Cited— Remakits. 

A.yery and Hobbs, Bankrupt Law of the 
United States Avery & H. Bankr. 

Baldwin's Reports Baldw. 

Baltimore Law Transcript Bait Law Trans. 

Bankers' Magazine (New York) Bankers' Mag. 

Bankrupt Register N. B. R. (Quarto.) (Four quarto volumes, 

afterwards reprinted as tlie first four vol- 
umes of tlie National Bankruptcy Register 
Reports, q. v.) 

Banning and Arden's Patent Cases Ban. & A, 

Bee's Admiralty Reports Bee. 

Bench and Bar Bench & Bar. 

Bench and Bar, New Serira Bench & Bar, (N. S.) 

Benedict, Americ:m Admiralty Ben. Adm. 

Benedict's District Court Reports Ben. 

Betts' Chxsuit Court Manuscript Opinions Betts, O. C. MS. (Ten volumes of manuscript 

opinions in the United States Circuit Court 
for the Southern District of New York, by 
Hon. Samuel R. Betts, District Judge. On 
file in the office of the clerk of the district 
court) 

Betts' Decisions (See Blatchford & Howland's , Reports, 01- 

cott's Reports, and Abbott's Admiralty Re- 
ports.) 

Betts' District Court Manuscript Opinions. . . Betts, D. 0. MS. (Twenty-eight volumes of 

manuscript opinions in the United States 
District Court for the Southern District of 
New York. On file in the office of the clerk 
of the court) 

Betts' Prize Cases Betts' Pr. Gas. 

Betts' Scrap Book Betts' Scr. Bk. (Cases In the United States 

Circuit and District Courts for the Southern 
District of New York from 1S39 to 1862, 
with a few cases from other districts. Col- 
lected by Hon. Samuel R. Betts, District 
Judge. On file In the office of the derk of 
the District Court for the Southern District 
of New York.) 

Blgelow's Insurance Cases See Bigelow's Life and Accident Insurance 

Cases. 
Bigelow's Life and Accident Insurance 

Cases Bigelow, Ins. Cas. 

Bioren and Duane's Laws (See United States Statutes.) 

Bissell's Reports BIss. 

Black's United States Supreme Court Re- 
ports Black, (U. S.) 

Blatchford's Circuit Court Reports Blatchf. 

Blatchford's Prize Cases Blatchf. Pr. Cas. 

Blatchfooid's Rules and Statistics of United 

States Courts Blatchf. Rules U. S. Cts. 

Blatchford and Howland's Reports Blatchf. & H. (Sometimes cited as Betts' 

Decisions, VoL 1.) 

Bond's Rerports Bond. 

Boston Atlas Boston Atlas. 

Boyce's Manual of Practice (U. S. Chrcuit 
Oo^ris) Boyce, U. S. Pr. 

Brewster's Reports (Pennsylvania) Brewst 

Brightly's Federal Digest Brightly, Fed. Dig. 

Brightly 's Nisi Prius (See Brightly's Reports Pennsylvania.) 

Brightly s Reports (Pennsylvania) Brightly. (Sometimes cited as Brightly's Nisi 

Prius.) 

Brightly's United States Digest Brightly, U. S. Dig. 

Brockenbrough's Reports Brock. (Sometimes cited as MarshaU's De- 
cisions.) 

Brown's Adaniralty Reports Brown. Adm. 

Browne (See National Bank Casjs.) 



REPORTS, PERIODICALS, DIGESTS, ETC., EXAMINED. xU 

Name of Pekiopicai^ Exa How Cited— BGMAfiES. 

Browiie*s Reports (Pennsylvania) Browne, (Pa.) 

Browne, Trade-Marks , Browne, Trade-Marks. 

Brunner's Collected Cases Bninner, Col. Caa. 

Bump, Bankruptcy..... Bump, Bankr. 

Bump, Federal Procedure Bump, Fed. Proc 

Bump, Inteimal Revenue Laws Bump, InL Rev, 

Bump, Patents Bump, Pat 

Burnett's Reports (Wisconsin) Bum. 

California Law Journal Cal. Law J. 

California Law Journal and Uterary Re- 
view. CaL Law J. & Lit Rev. 

California Reports OaL 

Call's Reports (Virginia) CalL 

Campbell's Reports (See Taney's Decisions.) 

Carolina Law Repository Car. Law Repos. 

Carpenter's Mining Code Carp. Min. Code. 

Oasey's Reports (Pennsylvania) Casey. (Vols. 25-36 Pennsylvania State Re- 
ports.) 

Central Law Journal Cent Law J. 

Chase's Decisions Chase. (Sometimes cited as Johnson's Re- 
ports, United States.) 

Chase's Trlalf Chase's Trial 

Cliicago Law Journal Ctd. Law J. 

Cliicago Legal News Chi. Leg. News. 

Chitty 's Criminal Law Chit Crim. Law. (Peters & Huntington's 

Edition. Banks & €k>uld, 1847.) 

Cincinnati Law Bulletin Cin. Law Bui. (Sometimes cited as Weekly 

Law Bulletin and as We^dy Law Bulletin 
and Ohio Law Journal) 

City 'HalL Recorder City H. Reo. 

Clifford's Reports ClifiC. 

Coddington's Digest of the Law of Trade- 
Marks Codd. Trade-Marks. 

Code Reporter. Code Rep. 

Cohen, Admiralty Jurisdiction, Law and 
Practice *... Cohen, Adm. 

Colorado Law Reporter Colo. Law Rep. 

ConlvUng, Admiralty Conk. Adm. 

Conkling, United States Courts Practice.... Conk. Pr. 

Connecticut Reports Conn. (See Day's Reports.) 

Cooke's R^orts CTennessee) Cooke, (Tenn.) 

Crumrlne (See Pittsburgh Reports.) 

Cox's American Trade-Mark Cases Cox, Amer. Trade-Mark Cas. 

Cox's Maniml of Trade-Mark Cases Cox, Mnnupi Trade-Mark Cas* 

Cox's Reports of CJrtminal Cases in England 
and Ireland Cox, Crim. Cas. 

Crabbe's Reports Crabbe. 

Oranch's Circuit CJourt Reports Cranch, O. C. 

Cranch's Patent Decisions Cranch, Pat Dec 

Crainch's United States Supreme Court Re- 
ports Cranch, (U. S.) 

Criminal Law Magazine Crim. Law Mag. 

Criminal Recorder (See Wheeler's Criminal Cases.) 

Curtis' Circuit Court Reports Curt 

Curtis, Commentaries on the United States 
Courts Curt U. S. Courts. 

Curtis, Patents Curt Pat 

Dallas' United States Supreme Court Re- 
ports DaU,(U.S.) 

Dane, Abridgement and Digest of Amer- 
ican Law Dane, Abr. 

Daveis' Reports (See Ware.) 

Day's Reports (Connecticut) Day. 

Deady's Reports Deady. 

Delaware County Reports (Pennsylvania)... Del. Co. Rep. (Pa.) 



xlii BEPORTS, PEIIIODICALS, DIGESTS, ETC., EXAMIN'ED. 

Name of Pebiomcai^ Etc. How Cited— Bhmabks, 

Desty, Commerce and Navigation Desty, Com. & Nay. 

Desty, Federal Citations Desty, Fed. Cit 

Desty, Federal Constitution Desty, Fed. Const 

Desty, Federal Procedure Desty, Fed. Proc. 

Desty, Eemoyal of Causes from State to 

Federal Courts Desty, Bern. Causes. 

Desty, Shipping and Admiralty Desty, Shipp. «St Adm. 

Dillon's Circuit Court Reports DilL 

Dillon, Bemoval of Causes from State to 

Federal Courts. Dill. Rem. Causes. 

Drone, Copyright Drone, Copyr. 

English Law Times (See Law Times, London, Eng.) 

Federal Reporter Fed- 

Fenton, Law of Patents for Designs Fent. Pat. 

Fessenden, Essay on the Law of Patents. . . . Fess. Pat 

Field and MiUer's Federal Practice (See Miller and Field's Federal Practice.) 

Field's Federal Practice (See Miller and Field's Federal Practice.) 

Field, Treatise on the Constitution and Ju- 
risdiction of the Courts of the United 
States, and on Pleading, Practice, and 

Procedure therein. Field, Fed. Courts. t 

PishOT's Patent Cases Fish. Pat Cas. 

Fisher's Patent Reports Pish. Pat Rep. 

Fisher's Prize Cases Fish. Pr. Caa 

Plippin's Reports Flip. 

Gallison's Reports Gall. 

Gazette and Bankrupt Court Reporter Gaz. 

Gazzam, Bankrupt Law Gazz. Bankr. 

Georgia Reports Ga. 

Gilpin's Reports Gilp. 

Gould and Tucker, Notes on the Revised 

Statutes of the United States Gfould & T. Notes. 

Grant's Cases (Pennsylvania) Grant, Cas. 

Griffith's Law Register Griff. Law Reg. 

Hall's Admiralty Law Journal (See American Law Journal, Hall's.) 

Hall's Law Joumiil (See Amaican Law Journal, Hall's.) 

Hall, Treatise on Patent Estate Hall, Pat Est 

Harris and Johnson's Reports (Maryland) . . . Har. & J. 

Haskell's Reports Hasli. 

Hayward's Reports (See Hayward and Hazleton's Circuit Court 

Reports.) 

Hayward and Hazleton's Circuit Court Re- 
ports Hayw. &H, (Sometimes cited as Hay ward's 

Reports.) 

Haywood's Reports (North Carolina) Hayw. (N. C.) 

Hazard's Penn^lvanla Register Haz. Reg. Pa. 

Hazard's United States Register Haz. Reg. U. S. 

Hempstead's Reports Hempst 

Henry, Jurisdiction and Procedure of the 
Admiralty Courts of the United States in 
Civil Causes Henry, A dm. Jur. & Proc 

BMliard, Bankruptcy and IJasolvency HiU. Bankr. 

Hoffman's Decisions Hoff. Dec. (An unpublished collection of de- 
cisions by Hon. Ogden Hoffman, District 
Judge, gathered from manuscript and other 
sources, among them the California Law 
Joiurnal and the California, Law Journal 
and Literary Review.) 

Hoffman*9 Land Cases Hoff. Land Cas. 

Hoffman's Opinions Hoff. Op. (An unpublished collection of 

manuscript and pamphlet decisions by Hon. 
Ogden Hoffman, District Judge.) 

Holmes' Reports Holmes. 



REPORTS, PERIODICALS. DIGESTS, ETC.. EXAMINED. xliii 

Name of Pebiodioai^ Etc. How Cited— Remabkb. 

Hopkinson, Life and lietters of Hon. Francis 
Hopkinson, District Judge Hopk, Works. 

Howard's Practice Reports (New York) How. Pr. 

Howard's United States Supreme Court Re- 
ports .How. (U. S.) 

Howison's Criminal Trials In Richmond Howison, Crim. Tr. (Sometimes cited as 

Virginia Criminal Cases.) 

Hughes' Reports Hughes. 

Himt's Merchants' Magazine Hunt, Mer. Mag. 

' Indiana Legal Register Ind. Leg. Reg. 

Ingraham, View of the Insolvent Laws of 

Pennsylvania Ingr. Insolv. 

Insurance Law Journal Ins. Law J. 

Insurance Monitor Ins. Mon. 

Insurance Reporter (See Legal and Insurance Reporter.) 

Internal Revenue Cases Int. Rev. Cas. 

Internal Revenue Record Int. Rev. Rec. 

James, Bankrupt Law of the United States. . James, Bankr. 

Johnson's Reports (United States) (See Chase's Decisions.) 

Journal of Franklin Institute Jour. Fr. Inst. 

Journal of Jurisprudence Jour. Jur. (Sometimes cited as Hall's 

Amer. Law J., VoL 7.) 

Kansas (See McOahon.) 

Kentudcy Law Reporter Ky. Law Rep. 

Lackawanna Legal Record Lack. Leg. Rec. 

Lancaster Bar Lancaster Bar. 

Law and Equity Reporter Law & Eq. Rep. (Continued In Reporter.) 

Law's Digest Law, Dig. 

Law's Practice in United States Courts Law, Pr. 

Law Reporter Law Rep. (Sometimes cited as Monthly 

Law Reporter. VoL 11 and suhsequent vol- 
umes are the same as VoL 1, etc., New Se- 
ries.) 

Law Reporter. New Series Law Rep. (N. S.) 

Law Times (London, Eng.) Law T. (Eng.) 

Law Times Reports, New Series Law T. Rep. (N. S.) 

Law Times (Scranton, Pa.) (See Luzerne Law Times.) 

Law Times (Washington) (See American Law Times.) 

Law Times Reports (Washington) (See American Law Times Reports.) 

Legal and Insurance Reporter Leg. & Ins. Rep. (Sometimes cited as In- 
surance Reporter.) 

Legal Chronicle (New Tork) Leg. Chron. (N. Y.) 

Legal Chronicle (Pottsville, Pa.) Leg. Chron. (Pa.) 

Legal Gazette Leg. Gaz. 

Legal Gazette Reports Leg. Gaz. Rep. 

Legal Intelligencer. Leg. Int 

Legal Opinions Leg. Op. 

Legal Reporter (Naahvillo) (See Tennessee Legal Reporter, New Series.) 

Livingston's Law Magazine Li v. Law Mag. 

Louisiana Law Journal.... La. Law J. 

Louisiana Law Journal, Schmidt's (See Schmidt's Law Journal.) 

Louisiana Term Reports (See Orleans Term Reports.) 

Lowell's Decisions Lowell. 

Luzerne Law Times, New Series Luz. Law T. (N. S.) (Sometimes cited as 

Law Times and as Scranton T^aw Times.) 

Luzerne Iaw Times, Old Series Luz. Law T. (Sometimes dted as Law Times 

and as Scranton Law Times.) 

Luzerne Legal Observer Luz. Leg. Obs. 

Luzerne Legal Register. Luz. Leg. R^ 

■ McAllister's Circuit Court Ueports McAll. 

MacArthiur's Patent Cases MacA. Pat. Caa. 



xUv EEPORTS, PERIODICALS, DIGESTS, ETC.. EXAMINED, 

Name op Periodioai., Etc. How Citeb— Remark*. 

McCahon's Reports (Kansas) McCahon. 

McOrary's Reports McOrary. 

McLean's Reports McLean. 

Maritime Law Cases Mar. Law Cas. 

Marshall's Decisions (See Brockenbrough's Reports.) 

Martin's Reports (Louisiana) (See Orleans Term Reports.) 

Martin's Reports (North Carolina) Mart (N. C.) 

Marvin's Wreck and Salvage Marv. TPr. & Sal v. 

Maryland Law Record Md. Law Bee. 

Mason's Reports Mason. 

Massachusetts Law Reporter Mass. Law Rep. 

Sleniphis Law Journal Memphis Law J. 

Merwin, Patentability of Inventions Merw. Pat In v. 

Michigan Lawyer Mich. Lawy. 

Miles' Reports (Pennsylvania) Miles. 

Miller and Field, Federal Practice Miller & F. Fed. Pr. 

Minnesota Reports Minn. 

Mirror of the Patent Office Mirror, Pat OfC. 

Missouri Bar Mo. Bar. 

Monthly Jurist Month. Jur. 

Monthly Law Rejrorter (See Law Reporter.) 

Monthly Western Jurist Month. West. Jur. 

Moore, Treatise on Extradition and Inter- 
state Rendition Moore, Extrad. 

Morrison's Mining Reports Morr. Min. Rep. 

Morrison, Mining Rights in Colorado Morr. Min. Rights. 

Morse, Banks and Banking. Morse, Banks. 

Morse, Citizenship Morse, Clt 

Myer*s Federal Decisions Myer, Fed. Dec. 

National Bank Cases: 

Vol. 1 by Thomjfson Thomp. Nat Bank Cas. 

. Vol. 2 by Browne Browne, Nat Bank Cas. 

Vol. 3 by Browne Browne, Nat. Bank Cas. 

National Bankruptcy Register Reports N. B. R. (Sometimes cited as Bankrupt 

Register.) 
National Bankruptcy Register Reports, Sup- 
plement N. B. R. (Supp.) 

National Intelligencer Nat Int 

National Magazine Nat. Mag. 

Newberry's Admiralty Reports Newb. 

New Chancery Cases New Ch. CSas. (Sometimes cited as Y ounge 

and Collyer's Reports.) 

New Hampshire (See Smith.) 

New Jersey Law Journal N. J. Law J. 

New York (See Howard's Practice Reports and Abbott's 

Practice Reports.) 

New York Daily Times N. Y. DaUy T. 

New York Evening Post N. Y. Eve. Post 

New York Law Gazette N. Y. Law Gaz. 

New York Legal Observer N. Y. Leg. Obs. 

New York Legal Register. N. Y. Leg. Reg. 

New York Monthly Law Bulletin N. Y. Mouth. Law BuL 

New York Municipal Gazette N. Y. Mun. Gaz. 

New York Transcript N. Y. Trans. 

New York Weeklv Digest N. Y. Wkly. Dig. 

Niles' Register Niles' Reg. 

North Carolina (See Haywood; Martin; Notes of Decisions; 

Phillips; Taylor.) 

North Carolina Cases N. C. Cas. 

North Carolina Reports N, C. 

Northwestern Reporter, Old Series N. W, Rep. (O. S.) 

Notes of Decisions. (North Carolina) (See Martin's Reports, North Carolina.) 

Official Gazette of tbe Patent Office O. G. (Sometimes cited as Patent Office 

Gazette.) 
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Name ov Periodical, Etc. How Cited— Rbmabks, 

01cott*s Reports , Olc (Sometimes cited as Betts* Decisions, 

Vol. 2. Continued in Abbott's Admiralty 
Reports.) 

Oliver's Forms in Cliancery, Admiralty, and 
at Common Law OHv. Forms, 

Oregon Reports Ore. 

Orleans Term Reports (Louisiana) Orl. Term Rep. (Sometimes cited as Mar- 
tin's IjOuisiana> Reports and as Louisiana 
Term Reports.) 

O verton's Reports (Tennessee) Overt 

Pacific Coast Law Journal Pac. Coast Law J. 

Pacific Law Magazine Pac. Law Mag. 

Pacific Law Reporter. Pac. Law Rep. 

Paine's Reports Paine. 

Pamplilet Cases. Pamph. Cas. 

Parker's Criminal Reports (New York) Parker, Crim. Rep. 

Parsons, Marine Insurance and General 

Averaj^e •• Pars. Mar. Ins. 

Parsons, Maritime Law. Pars. Mar. Law. 

Parsons, Slilpping and Admiralty Pars. Sliipp. & Adm. 

Patent Law Review Pat Law Rev. 

Patent Office Appeals (See Appeals from the Commissioner of Pat- 
ents.) 

Patent Office Gazette (See Official Gazette of the Patent Office.) 

Pennsylvania (See Brewster; Brightly; Browne; Casey; 

Grant; Miles.) 

Pennsylvania Law Journal Pa. Law J. (Continued in American Law 

Journal, New Series.) 

Penn^lvania Law Jounial Reports Pa. Law J. Rep. 

Pennsylvania Law Record Pa. Law Rea 

Pennsylvania State Reports Pa. St 

Peter's Admiralty Decisions Pet. Adm, 

Peters' Circuit Court Reports Pet. C. C. 

Peters' United States Supreme Court Re- 
ports Pet (U. S.) 

Pliiladelphia Reports or Legal Intelligencer 

Condensed Pliila. 

Phillips' Jurisdiction and Practice IT. S. Su- 
preme Court PlilL U. S. Pr. 

Phillips' Law Reports (North Carolina) PhU. Law, (N. O.) 

Pinney's Reports (Wisconsin) Pin. 

Pittsburgh Legal Journal Plttsb. Leg. J. 

Pittsburgh Reports Pittsb. Rep. (Sometimes cited as Crumrine's 

Reports.) 

Preble, Patent Case Index Prcb. Pat Ind. 

Quarterly Law Journal Quart Law J. 

Rapalje's Federal Reference Digest Rap. Fed. Dig. 

Redtield's Leading American Railway Cases. . Redf . Amer. Ry. Cas. 

Reporter Reporter. (Continuation of Law and Equity 

Reporter and of American Law Times Re- 
ports, New Series.) 

Revenue Cases Rer. Cas. 

Revised Statutes (See U. S. Statutes.) 

Robb's Patent Cases Robb, Pat Cas. 

Robinson, Law of Patents Rob. Pat 

Saint Paul Pioneer Press St Paul Pioneer Press. 

San Francisco Law Journal San Fran, Law J. 

Sawyer's Reports Sawy. 

Schmidt's Law Journal Schm. Law J. (Sometimes cited as Louisiana 

Law Journal.) 

Schuylliill Legal Record Sehuyl. Leg. Rea 

Scrunton Law Times (See Luzerne Law Times.) 



xlvi EEPORTS, PERIODICALS, DIGESTS, ETC.. EXAMINED. 

Nams of Periodicai^ Etc. How Cited— BEMARKa. 

Sergeant, Constitutional Law. Serg. Const. Law. 

Shiras, Equity Practice in tlie United States 

Circuit Courts Sliiras, Eq. Pr. 

Simonds, Digest of Patent Office Decisions. . . Sim. Dig. Pat. Dec 

Smitli's Reports (New Hampsliire) Smitli, (N. H.) 

SneD, Principles of Equity Snell, Eq. 

Southern Law Journal South. Law J. 

Soutliem Law Journal and Reporter South. Law J. & Rep. 

Southern Law Review, New Series South. Law Rev. (N. S.) 

Southern Law Review, Old Series South. Law Bev. 

Spear, Extradition Spear, Extrad. 

Spear, The Law of the Federal Judiciary Spear, Fed. Jud- 

Sprague's Decisions Spr. 

Statutes at Large (See U. S. Statutes.) 

Story's Laws (See TJ. S. Statutes.) 

Story's Reports Story. 

Susquehanna Legal Chronicle Susquehanna Leg. Chron. 

Sumner's Reports. Sumn. 

Syllabi SyllabL 

Taney's Decisiops Taney. (Sometimes cited as Campbell's Re- 
ports.) 

Taylor's Reports (North Carolina) TayL (N. C.) 

Tennessee (See Cooke and Overton.) 

Tennessee Legal Reporter Tenn. Leg. Rep. 

Tennessee Legal Reporter, New Series Tenn. Leg. Rep. (N. S.) (Sometimes cited as 

Legal Reporter.) 

Texas Law Journal Tex. Law J. 

Texas Reports Tex. 

Thatcher, Digest of Statutes, Admiralty 
Rules and Decisions, upon the Jurisdiction, 
Pleadings and Practice of the District 
Courts of the United States Thatch. U. S. Dist Ct. Pr. 

Thatcher, Digest of Statutes, Equity Rules 
and Decisions, upon the Jurisdiction, Plead- 
ings and Practice of the Circuit CJourts of 
the United States Thatch. U. S. Cir. Ct. Pr. 

Thatcher, Digest of Statutes, Rules and De- 
cisions r^ative to the Jurisdiction and Prac- 
tice of the Supreme Court of the United 
States Thatch. U. S. Sup. Ct Pr. 

Thompson (See National Bank Cases.) 

United States Criminal Calendar U. S. Crim. CaL 

United States Jurist U. S. Jur. 

United States Law Intelligencer and Re- 
view U. S. Law Int. (Sometimes cited as United 

States Legal Intelligencer.) 

United States Law Journal (See United States Law Journal and Ci- 
vilians* Magazine.) 

United States Law Journal and Civilians' 

Magazine U. S. Law J. 

United States Law Magazine US. Law Mag, 

United States Statutes at Large istat. 

United States Statutes, Bioren and Duane's 

Edition Bior. & D. Laws. 

United States Statutes, Story's Edition Story's Laws, 

United States Statutes (Revised Statutes)... Rev. St 

United States Statutes (Supplement to the 

Revised Statutes) Rev. St Supp. 

United States Supreme Cotnrt Reports U. S. (See, also, Black, Cranch, Dallas, How- 
ard, Peters, Wallace, Wheaton.) 

Van Ness* Prize Cases Van Ness. 

Vermont Reports. . ; Vt. 

Virginia (See Call, and Virginia Cases.) 

Virginia Cases Va. Cas. 
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Virginia Criminal Cases (See Howison's Criminal Trials In Rich- 
mond.) 
Virginia Lnw JoumaL Va. Law J. 

Wade, American Mining La-w Wade, MIn. 

Walker, Text Book of the Patent Laws of 
the United States Walk. Pat 

Wallace's Notes of Decisions (Circuit Court, 

Third Circuit) Wall Notes Dec. (Manuscript Reports of 

Decisions in the United States Circuit Ckmrt 
for the Third Circuit, by John B. Wallace, 
Esq.) 

Wallace's Reports (Circuit Court) Wall. Sr. 

Wallace's United States Supreme Court Re- 
ports WaU.(U.S.) 

Wallace, Jr.'s Reports WalL Jr. 

Ware's Reports Ware. (Volume 2 Is sometimes cited as 

Daveds* Reports.) 

Washington's Circuit Court Reports Wash, C. C. 

Washington Law Reporter Wash. Law Rep. 

Washington Territory Reports Wash. T. 

Weekly Jurist Wkly. Jur, 

Weekly Law Bulletin (See Cincinnati Law Bulletin.) 

Weekly Law Bulletin and Ohio Law Journal . . (See Cincinnati Law Bulletin.) 

Weekly Law Gazette WMy. Law Gaz. 

Weekly Notes of Cases NVkly. Notes Cos, 

Western Jurist West Jur. 

Western Law Journal West Law J. 

Western Law Monthly. West Law Month. 

Western Legal Observer West Leg. Ohs. 

Wharton's Digest of International Law Whart Dig. Int Law. 

Wharton's Digest (Pennsylvania) Whart Dig. 

Wharton, Precedents of Indictments and 
Pleas Whart Prec. Ind. 

Wharton's State Trials Whart St Tr. 

Wharton, Treatise on the Law of Homicide 
in the United States Whart Hom, 

Wheaton's United States Supreme Court Re- 
ports Wheat (U. S.) 

Wheeler's Criminal Cases Wheeler, Crim. Cas. (Vol. 1 is sometimes 

cited as Criminal Recorder.) 

Whitman's Patent Cases in the United States 
Supreme Court Whitm. Pat Cas. 

Wisconsin (See Burnett and Pinney.) 

Woodbury and Minot's Reports Woodb. & M. 

Woods' Reports Woods. 

Woolworth's Circuit Court Reports Woolw. 

Works, Removal of Causes from State 
Courts to Federal Courts Works, Rem. Causes. 

York Legal Record York Leg. Rea 
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A COMPREHENSIVE COLLECTION OF DECISIONS OF THE CIRCUIT AND DISTRICT 

COURTS OF THE UNITED STATES FROM THE EARLIEST TIMES TO THE 

BEGINNING OF THE FEDERAL REPORTER. (1880,) ARRANGED 

ALPHABETICALLY BY THE TITLES OF THE CASES. 



N. B. CBoen reported In this Reriea are always cited herein by their nnmbera. The original citations can be lonnfl 
when desired tbroagh the table of cases. 



A. 



[Note. Casea cited under this letter will be 
found arranged in alphabetical order under the 
names of the articles; e. s:. "A Raft of Spars. 
See Raft of Spars. Case No. 11,528."] 



Case No. 1. 

The AALBSUND. 

[9 Ben. 203.]^ 

District Court, E. D. New York. July, 1877. 

Damages to PEnsos— Right of Acrioif— Steve- 
dore. 

1. In an action in rem to recover of the ship 
damages sustained by a stevedore, engaged in 
dischiuvdn;; cargo, who was thrown down and 
seriously injured by the breaking of the span- 
rope that sustained the tackle of slings he had 
riggi'd, which rope tlie master of the bark had 
rigged expecting to discharge the cargo himself: 
Ht'lil, that the putting up an imperfect span- 
rope was not such a failure of duty on the part 
of the master in the furnishing of the ship as 
would give a right of action against her. 

[2. Cited in The Rheola, 7 Fed. Rep. 783, to 
the point that the owner of a defective article 
is not liable for an injury caused thereby^ to a 
mere stranger, unless the article was imminent- 
ly dangerous,] 

[In admii-alty. Libel In rem for pei-sonal 
injuries. Libel dismissed.] 

Beebe, Wilcox & Hobbs, for libellant. 
Butler, Stillman & Hubbard, lor claimant 

BENEDICT, District Judge. This action 
Is to recover damages for injuries received 
by the libellant on board a Norwegian bark 
when lying in navigable water at one of 
the pioi-s in New York, discharging her car- 
go. The libellant at the time he was injured 
was engaged in the work of discharging the 

'[Reported by Rob't D. Benedict, Esq., and 
Bpiij. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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cargo, and was actually on board the ves- 
sel. His duties were to stand at the hatch 
and as the cargo came up from the hold In 
the Blings to prevent It from catching on 
the hatch. "While thus engaged the span- 
rope broke, whereby the libellant was pre- 
cipitated against the combings of the hatch 
and sustained injury, to recover for which 
he brings this action against the vessel. It 
is not disputed that tlie libellant, while em- 
ployed as above described, received a seri- 
ous injury, nor is it denied that the imme- 
diate cause of the accident was the break- 
ing of the span-rope while being used to hoist 
two bags of coifee from the hold of the- 
ship. The evidence shows that the span- 
rope had been rigged by the master of the 
vessel when he supposed that he was to- 
disdiarge the cargo himself by his own crew. 
Subsequently he determined to employ a 
stevedore, and a contract was made with- 
one Lloyd to discharge the cargo for so- 
much, paid him by the ship. The libellant 
was employed by Lloyd, and was acting un- 
der his directions. It is usual even when, 
a stevedore is employed to discharge a ves- 
sel for the vessel to furnish the span-rope;: 
and when Uoyd was employed he used the- 
span-rope found to have been already put 
up by the master as above stated, changing- 
its position to correspond with a change lis. 
the location of the bark. The libellant him- 
self assisted in rigghig the tackle to the- 
span-rope, and had full opportunity to know 
the condition of the rope so far as was dis- 
closed by external appearance. He made 
no complaints in respect to the rope, and 
never objected to using it. The rope was- 
originally a good rope, and was of sufficient 
size. If it was defective, such defect wo\ildr 
not be apparent without a close examination 
of the condition of the fibre. It had beea 
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used four years as a sheet, and upon a test 
made since the accident tlie weight of 1183 
pounds was hoisted by it without breaking. 

On the part of the defence it is contended 
tliat the span-rope was not imperfect, and 
that the accident was caused by tlie libel- 
lant's own negligence in permitting tlie bags 
in the slings to catch under the hatch as the 
horse was hoisting them \vp- -A.* t^e time of 
the accident two bags of coffee were in the 
slings. It is also contended that as a mattt-r 
of law there can be no recovery in tliis ac- 
tion, whether the rope was sound or defec- 
tive. 

I am of the opinion that upon the law of 
the case the libellant cannot recover in this 
action, and therefore I do not consider tfitt 
question of fact, but treat the case as if it 
were proved that the master of this vessel 
put np for the purpose of discharging his 
cargo a span-rope of insufficient strength for 
that purpose. I also assume for the pui'posos 
of this case that the ship would be cluirged 
with any damages arising from the neglect 
of the master in a matter appertaining to the 
business of the ship, and such I consider the 
discharging of her cargo to be. In order to 
charge the ship, at least as much must be 
proved as would be necessai-y to make out 
a cause of action against the master in per- 
sonam. 

It is plain that the right to recover in this 
action does not arise out of contract. Tliere 
is evidence tJiat by the contract between tlie 
sliip and Lloyd, who was employed to dis- 
charge the cargo, the ship was to fmrpish tlie 
span-rope, and that a span-rope Is part of 
the tackle, apparel and furniture of a mer- 
chant-ship. But there was no privity of con- 
tract between the ship and the libellant. 
The libellant was employed by lAoyd, and 
was working under his exclusive direction 
and control. This point is conceded in be- 
half of the libellant, but it is said the action 
is in delicto. The fault of the master in 
the fumishhig of the ship resulting in dam- 
ages is the ground of the proceeding against 
the ship. The question is, then, whether put- 
ting up an imperfect span-rope is such a vio- 
lation of the duty owing to any who might 
use the rope in the way the libellant nsed 
it as to give a right of action for injuries 
caused by the imperfect condition of the 
rope. I am of the opinion that there was 
no such violation of duty. Injury to a per- 
son bearing off the rope attached to the 
span-rope woiild not necessarily follow from 
the breaking of the rope, and the master 
cannot he held to have put up the rope 
with the reasonable expectation that such 
a result would follow if it broke. 

None of the cases to which I have been re- 
ferred appear to justify such a holding. On 
the other hand, tiie case of Coughtry v. 
Globe Woolen Co., [1 Thomp. & C. 452,]* cit- 

'[Reveraed by court of appeals in Coughtry 
V. Globe Woolen Co., 56 N. Y. 124.] 



ed in Wharton on Negligence, [1st Ed.] § 441, 
appears to be on all fours with this, and its 
principle is fatal to the claim of the libellants. 
See, also, Loop v. Litchfield, 42 N. Y. 351. 
Again, it is proved and not disputed that 
the libellant himself saw the span-rope; that 
he rigged the block to it, and had as full an 
opportunity to judge of its efficiency as the 
master had. It is ti-ue that the master 
knew what the Ubellant did not know— that 
the rope had been used for a sheet during 
four years; but four years' use would not 
necessarily destroy the rope nor make it 
too weak for the use to which it was put. 
The effect of such a use would be different 
in different cases, and its effect on this rope 
would necessarily be determined by the ap- 
pearance and condition of the rope itself. 
As to that the libellant was as well informed 
as the master, and, having gone to work 
with the rope without objection or complaint, 
he cannot now say that the accident was the 
result of the master's neglect rather than 
his own. The libel must be dismissed with 
costs. 



Case No. 2. 

In re A. B. 

£3 Ben. 66.]* 

District Court, S. D. New York. Dec, 1868. 

Baskuuptcy— Choice op AsstoNEE. 

Where, at the first meeting of a bankrupt's 
creditors, but one creditor appeared, and he 
proved his debt, and elected as assijmee a per- 
son who was present, and it appeared that this 
person was a stranger to the creditor, and had 
informed him of the meeting, and solicited the 
creditor's vote for himself as assignee: Held, 
that the election of an assignee made under 
such circumstances could not be sanctioned. 

In bankruptcy. 

BLATCHPORD, District Judge. In this 
case the register, in transmitting to the court 
the result of the first meeting of creditors, 
certifies to the court, that, at such meeting, 
one creditor who had proved Ids debt ap- 
peared; that only one debt was proved; that 
the register inquired of such creditor if he 
desired to elect an assignee; that such 
creditor replied that he would elect Mr. C. 
D., who was present; that, as Mr. C. D. 
had been elected in six out of the last ten 
cases before the register, the register thought 
it right to make inquiries of the creditor 
concerning the choice, and elicited from him 
the statement, that Mr. C. D. was a stranger 
to him, and called at his place of business 
on the day preceding, with one of the no- 
tices to creditors, which was the first he 
had heard of the meeting, and called his 
attention to the notice, and solicited of him 
that he would prove his debt and elect Mr. 
C. D. as the assignee of the bankrupt, and, 

^[Reported by Robert D. Benedict, Esq., and 
I here reprinted by permission.] 
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iiftor consultation, It was agreed that he 
should attend the meeting of creditors and 
swear to his claim and vote for Mr. C. D. as 
assignee; and that this statement was made 
in tlie presence of Mr. C. D., who remarked 
that, if he had not so called upon the cred- 
itor, the creditor would never have known 
of the meeting. The register remarks, that 
he saw nothing in the conduct of Mr. C. D. 
in any way disingenuous, hut that, on the 
other hand, Mr. 0. D. was understood by 
the register to claim tliat it was not improp- 
er thus to procure himself to be elected. 
The register states that he certifies the case 
to the court, that it may be fully advised 
of the facts of the case, in passing upon the 
question of the approval or disapproval of 
the assignee so elected, only suggesting the 
inquiry whether it would be a wholesome 
proceeding, If adopted and approved by this 
court 

In addition to the facts stated In the cer- 
tificate above mentioned, I have been ad- 
dressed on the subject by Mr. C. D. himself, 
who states that he proposes to make a reg- 
ular business of seeking out creditors of 
bankrupts and soliciting them to prove their 
debts and vote for him as assignee, with a 
view to such pecuniary emoluments as may 
legitimately belong to the position. He is 
very frank on the subject, and states that 
he had no idea there was anything improper 
in what he had done or proposed doing, and 
tliat. If the court thought there was, he 
would at once desist. I have before me now, 
unapproved as yet, the election of the same 
Mr. C. D. as assignee, in another case, at an 
earlier date, before the same register. I 
have also before me, unapproved as yet, 
his election as assignee In three other cases 
before tliree other and different registers. 
So far as appears from these cases, his elec- 
tion was made In each of them by a single 
creditor. 

To knowingly sanction the election of an 
assignee made under circumstances such as 
those above stated would be to open the 
door to abuses whose character can be well 
conjectured. A free election, proceeding 
from the real choice of the creditors, is one 
thing. An election persuaded by the impor- 
timlty of the proposed assignee, exercised 
upon indifferent creditors. Is another thing. 
The elections are disapproved In all of the 
cases above-mentioned. 



Case No. 3. 

In re A. B. 

[3 N. B. R. (1869,) 244, (Quafto 58.)] 

District Court, D. Maine. 

Bankruptcy— Power op Register— Compellino 
conveyaxcb by bankrupt. 

[A register has no power, on motion of the 
asstpnee and creditors in bankruptcy, to order 
the bankrupt to execute deeds releasinj; an in- 
terest held at the time of filing his petition.] 



[In bankruptcy. Certificate to district 
judge by register of question arising in pro- 
ceedings.] 

[Statement by Charles Hamlin, Register:] 

Upon tiie examination of said bankrupt 
In behalf of said creditors, the assignee be- 
ing present, the following question was pro- 
posed to said bankrupt, viz.; "Referring to 
the conveyance requested by the assignee, 
please state whether you are now willin;; 
to execute them." The bankrupt answt-rcd: 
"Upon consulting with my counsel, present, 
I decline signing the deeds, unless otherwise 
directed by the court" O^e deeds referred 
to are release deeds of an interest of the 
bankrupt, which he had at the time of ftUug 
his petition in bankruptcy in Penobscot coun- 
ty, in this district. The counsel jf said cred 
itors and assignee then moved before me, 
that I order the bankrupt to execute said 
deeds. 

Mr. Crosby, for creditors, and Judge Hum- 
phrey, assignee, spoke to the point that the 
execution of the deeds by the banlcrupt 
would enable the assignee to sell the prop- 
erty at better terms, he thereby having the 
title to the same as it appeared of record. 

McCrillis & Vamey, for bankrupt, spoke to 
the point that all of the bankrupt's titie to 
the property was now vested absolutely In 
the assignee, by the assignment imder sec 
tion 14, and that the "instruments, deeds, 
and writings" named in general clause 59, 
(Rice's Manual,) section 14, of bankrupt act, 
contemplate real property situate beyond 
the Jurisdiction of the court, or beyond the 
limits of the United States. 

Opinion by Register. 

I decided that I had no power to make 
the order requested, being of the opinion that 
the application should be made to the judge 
of this court I did not pass upon tne ques- 
tion of the right of the assignee as to wheth- 
er or not, xmder sections 14, 15, and 26, the 
bankrupt ought or not to execute the con- 
veyances. And the said parties requested 
that the same should be certified to tlie 
judge, for his opinion thereon. 

POX, Distiict Judge. Decision appn)ved. 



, A Bankrupt, In re, 

[See Anonymous, Case No. 463.] 

, A Banlcrupt, In re. 

[See In re Doe, Case No. 3,957,] 



Case WTo. 4. 

In re ABBE. 

^^T?- ^aA 7^0'oi^"-.*^"?.'. 26;) 7 Amer. Law 
Reg. (N. S.) 824; 15 Pittsb. Leg. J. 589.] 

District Court, D. New Jersey. 1868. 

Bankruptcy— Partnership— Discharge— Par- 
ties. 

[Where a member of a lato copartnership 
files his individual petition uuder the bankrupt 
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act, and inserts in his schedules partnership 
debts, and there are no partnership assets 
to lie administered, he is entitled to a discharge 
from his partnership as well as his individual 
debts; and it is not necessary to make the 
other partners parties to the proceedings, or to 
have them brought in under general order num- 
ber eighteen. In re Little. Case No. 8,390, dis- 
tinguished.] 
[Cited in Re Leiand, Case No. 8,228; In re 

Webb. Id. 17,317; In re Marks, Id. 9,0M. 
. Distinguished in Hudgins v. Lane, id. t»,- 

827; Crompton v. Conkling, Id. 3,407.] 

[In. bankruptcy. Warren C. Abbe filed a 
petition that the late copartnership of 
which he was a member be declared bank- 
rupt; that the petitioner be declared bank- 
rupt, and discharged from all his debts, 
partnership as well as individual. The reg- 
ister was of the opinion that the first re- 
quest should be denied and the other grant- 
ed. Heard on the certification of the regis- 
ter. Opinion of the register concurred in.] 

BY THE REGISTER. I, Whitfield S. 
Johnson, one of the registers of the said 
court, do certify that in the above case 
certain questions arose, which are Ixere- 
by certified to the court for Its opinion 
thereon. The bankrupt has filed his pe- 
tition and schedules in a difiCerent form 
from that hitherto nniformly adopted in 
this district He first petitions, nsing the 
form prescribed for partnership petitions, 
(form two.) In this petition he sets himself 
ont as a member of *'a copartnership lately 
composed of himself and one Henry G. 
Bead, of the city of Philadelphia, state of 
Pennsylvania." The petition then proceeds 
in the nsual form for partners, alleging in- 
ability to pay debts, &c., and closes by pray- 
ing that the said firm may be declared bank- 
rupts, &c. It also contains the aUegation 
that Abbe has been unable to get his "late 
copartner, Henry C. Read, to join in this 
petition." The petition is signed and sworn 
to by Warren C. Abbe, alone. To this peti- 
tion is attached a schedule showing debts 
to the amount of two thousand four hun- 
dred and fifty-six dollars, all of which are 
stated to have been "contracted as co-part- 
ner with Henry C, Read, of the late firm 
of Bead & Abbe." The schedules show 
that there are no partnership assets. Then 
follows an individual petition, (form one,) 
with schedules of individual debts and as- 
sets. These disclose but one individual debt, 
and that small in amount, and no individ- 
ual assets, except such as are exempt from 
the operation of the act. 

The papers altogether, then, form sub- 
stantially a petition: IsL To have the late 
firm of Read & Abbe declared bankrupt. 
2d. To have Warren C. Abbe declared bank- 
rupt. 3d. To have Warren C. Abbe decreed 
(upon full surrender, &c.) a certificate of 
discharge from all his debts, both hidivid- 
ually and as a member of the former firm 
of Read & Abbe. On the case coming to 
me on order of reference, I doubted my 
power to make such adjudication as is 
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prayed for by the papers, and also as to 
whether I shoidd certify the papers to be 
"correct in form," The practice in my dis- 
trict has hitherto invariably been for one 
who was fonnerly a member of a co-part- 
nership to file an individual petition, (form 
one,) and annex thereto a schedule of his 
debts, both individual and co-partnership, 
stating opposite each debt, in its appropriate 
place in the schedules, "whether contracted 
as co-partner, &c-, or not." Under this 
practice a large number who owed joint 
and separate debts have been granted cer- 
tificates of discharge; and the practice was 
accepted without question as the correct one, 
until the decision of Blatchford, J., In Re 
Littie, [Case No. 8,300,] was announced. 
In tliis decision the groimd was taken that, 
before partnership debts could be dischar- 
ged, it was necessary to have the firm de- 
clared bankrupt, and that this could only be 
done by each partner joining voluntarily, 
or by being brought in by notice, under gen- 
eral order number eighteen. Shice that de- 
cision, I understand the practice In that dis- 
trict to have been modified so as to conform 
to it, but I am not aware of any other dis- 
trict In which it has been followed in prac- 
tice. Aware of this decision, and, wishing 
to have the matter definitely settied, the 
attorney for the bankrupt in this case drew 
the papers in the form indicated, that this 
question might be raised and disposed of in 
this district It is within my knowledge 
that there are a number of cases undisposed 
of in this district, in which the question as to 
the effect of a discharge upon an individual 
petition, upon partnership debts, becomes of 
great importance. I do not think I have 
the power to declare the firm of Read & 
Abbe bankrupts. The papers show that the 
firm was dissolved before the filing of the 
petition by Abbe. No act of bankruptcy is 
alleged or proved against Read. The peti- 
tion Is signed by Abbe alone. Read has not 
joined in It, and it Is alleged that his con- 
sent cannot be obtained. He has had no 
notice of these proceedings. An order migh*^ 
be granted to give such notice to Read, and 
ordering him, were sufficient acts alleged, 
to show cause why the firm should not be 
declared bankrupts, but I do not think It 
necessary. The only object of Abbe in ask- 
ing that the firm be declared bankrupts, is 
alleged to be that the partnership debts may 
be discharged as to him. He does not care 
whetiier Read is discharged from them or 
not All he seeks is, that his own discharge 
if obtained, may discharge all the debts, 
both joint and separate, for which he is now 
liable. This,' I thinlc, would be the effect of 
a discharge obtained upon his petition, with- 
out reference to Read. My opinion is, if 
the present papers are regarded as a peti- 
tion of Abbe's alone, and I adjudicate him 
bankrupt and not the firm, that his dis- 
charge would cover all debts both joint and 
separata I have, therefore, refused to 
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grant the flrst prayer of the papers, aad 
have held that it was not necessary to take 
any steps as to Read. It Is true that Judge 
Blatchford's decision cited above holds, or 
seems to hold, differently; but, with aH 
deference to his honor's learning and ability, 
I am inclhied to doubt its correctness. 

It must be evident that if, in order for 
one partner to rid himself of partnership 
debts, it is necessary for him to bring in 
aU the other partners, a large number of 
partnei-ship debts must remain undischarged. 
In many cases it would be impossible to find 
the other partners, or, if found, to procure 
their assent, or to prove acts of bankruptcy 
sufficient to sustain a petition as against 
them. I think it also evident, fi'om the word- 
ing of the act, that such was not the intention 
of congress. Section thirty-three expressly 
provides that "no discharge granted under 
this act shaU release, discharge, or affect 
any person liable for the same debt for or 
with the bankrupt, either as partner, joint- 
contractor, endorser, surety, or otherwise," 
implying that one partner may be discharged 
from joint debts, tliough the other is not 
Neither does it seem that the act was so 
construed by the judges of the United 
States supreme court, who framed the gen- 
eral orders in bankruptcy and the forms of 
proceeding under the act Among the par- 
ticulars they require to be stated with regard 
to each debt in schedule A 3, is "whether 
contracted as co-partner, or joint-contractor, 
with any other person, and, if so, with 
whom," implying that partnership and in- 
dividual debts may be set out in the same 
schedule attached to the same petition, the 
value of each debt being specified. It was 
«arly settled in England that a certificate 
upon a separate commission discharged both 
joint and separate debts. See Horsey's Case, 
3 P. Wms. 23. I have not been able to find 
any decision reversing this early settlement 
of the law, but there are several confirmfaig 
it See Eden, Bankr. 396; Owen, Bankr. 
297; Tucker v. Oxley, 5 Cranch, [9 U. S.] 
37; 2 Abb. N. Y. Dig. 479. But since this 
case was filed another case has arisen In 
the southern district of New York, (see In 
re Frear, [Case No. 5,074,)) in which ]Mr. 
Register Fitch discusses substantially the 
same questions and arrives at the same con- 
clusions I have, which conclusions seem to 
be approved or, at least, not dissented from 
by Judge Blatchford. 

I am of the opinion, therefore, first That 
I have no power to adjudicate the firm of 
Read & Abbe, bankrupts. Second. That it 
Is unnecessary to allow the papers to be 
amended or affidavits filed on which to issue 
an order to bring Read in on notice under 
general order number eighteen. Third. That 
Wan-en C. Abbe should be adjudicated a 
bankrupt, that creditors, both partnership 
and individual, may prove tlieir debts under 
such proceedings, and that his discharge will 
be a bar to partnership as well as individual 
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debts. If the court should hold these opin- 
ions correct, I will, therefore, regard tiie 
papers simply as the petition of Warren O. 
Abbe to be discharged from all his debts; 
both joint and separate, and proceed in all 
respects the same as has hitherto been done 
in other cases. All which is respectfully cer- 
tified to the honorable court for its opinion 

thereon. 

W. S. Johnson, Register.' 



James Buchanan, for petitioner. 

FIELD, District Judge.— I concur with the 
register in the opinion that where a member 
of a late co-partnership files his individual 
petition, under the bankrupt act, and inserts 
in his schedules debts contracted by said 
co-partnership, and there are no partnership 
assets to be administered, he will be entitled 
to be discharged from all his debts, indl- 
■\'idual as well as co-partnership, and that 
it is not necessary to make the other part- 
ners parties to the proceedings, or to have 
them brought in under general order num- 
ber eighteen. 

I have examined the two cases referred 
to before Judge Blatchford, and I am not 
sure that there is any conflict between them. 
In the case of In re Little, [Case No. 8,390,] 
the petition was filed by a member of an 
existing partnership, tiie schedule of debts 
showed that a large portion of the debts 
were co-partnership debts, and the inventory 
of assets showed that part of the assets was 
co-partnership property. The judge, there- 
fore, considered the petition as, in fact, a 
petition to have the firm declared bankrupt 
on the petition of one of its partners. The 
application was to amend the petition by 
joining Dana, the other partner, with him 
in the proceedings; and the court, very 
properly, allowed the amendment to be 
made. It is true in giving his opinion the 
judge said, that until the other partner, 
Dana, was brought in. Little could not be 
discharged from the debts of the firm, be- 
cause the theory and intent of section thirty- 
six of the act and of general orders numbers 
sixteen and eighteen, are, that the creditors 
of a firm should be required to meet but 
once, and that all questions in regard to 
the bankruptcy of the firm, and the admin- 
istration of the assets of the firm, were 
to be determined in one banliruptcy forum. 
Now It is very evident that this reasoning 
would not apply to a case where the inven- 
tory did not include any assets of the firm, 
and where there were no assets of the firm 
to be administered. 

In the other case referred to, that of In re 
Frear. [Case No. 5,074,] the petitioner filed 
his individual petition, praying that he 
might be discharged from all his debts, 
provable under the banlcrupt act The sched- 
ules annexed to the petition showed that 
the petitioner was also a member of a late 
co-partnership which was dissolved some 
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time before the filing of the petition, and that 
a large number of the debts were co-part- 
nership debts. The question before the reg- 
ister, was whether a co-partnerehip debt 
could be proved. The register held that it 
could, and that the petitioner would be en- 
titled to a discharge from all his debts, co- 
partnership as weU as individual. Now, if the 
judge had thought that the register was wrong 
in this view of the case, he would certainly 
have said so. But he does not say so. All 
he says is: "The debt in question is prov- 
able, whether there are any assets of the 
co-partnership or not If there are any such 
assets, they must be administered according 
to the provisions of sectio^ thirty-six of the 
act, and so must the assets of the separate 
estate of the banicrupt" From all which I 
infer the opinion of the judge to be that, 
when there are no assets of a co-partnership 
to be administered, a member of a late 
co-partnership may, upon his Individual pe- 
tition, be discharged from all his debts, co- 
partnership as well as individual. In this 
opinion I concur, and this is as far as it is 
necessary for me to go in order to dispose of 
the present case. 



Case No. 5. 

ABBE v. CLARK. 

[3 Ban. & A. 211;^ 13 O. G. 274.] 

Circuit Court, D. Connecticut. Feb. 4, 1878. 

Patents for Investions— REissaE— New Mat- 
ter. 

1. The reissued patent granted to complain- 
ants, aa assignees of IDUjah C. Barton, Sep- 
tember 14, 1875, for chime toys, Jtdd valid. 

2. The purposes and scope of reissues consid- 

[See Yale Lock Manufg Co. v. ScoyiU 
Manufg Co., 3 Fed. Rep. 288; United 
States & Foreign Salamander Felting U3. 
v. Haven, Case No. 16,788.] 

Pn equity. BUI by Horatio H. Abbe and 
others, trading as the Gong Bell Manufac- 
turing Company, against Jonathan C. Clark 
and others to restrain the infringement of 
patent No. 150,933. Decree for an injunc- 
tion and an account.] 

J. C. Clayton, for complainants. 

W. B. Simonds, for defendants. 

SHIPMAN, District Judge. This Is a bin in 
equity to restrain the defendants from the 
alleged infringement of reissued letters pat- 
ent which were granted to the plaintiffs, as 
assignees of Elijah C. Barton, on Septem- 
ber 14th, 1875. The origbial patent was 
dated May 19th, 1874. The invention is a 
child's toy, and, as shown in the drawings 
attached to the patent," is a pair of wheels 
connected by an axle, in combination with 
two open-mouthed or gong-shaped beUs 

^[Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.! 



mounted upon the axle and between the 
wheels, so as to revolve therewith, and to 
be caused to ring whenever tiie wheels are 
rotated, A tongue or draft-bar is also con- 
nected with the wheels, so as to allow the 
wheels and bells to be rotated independenUy 
of the draft-bar. The three claims of the 
reissue are: "1. The combination with the 
connected wheels A A, of one or more bells, 
arranged between, and connected to, said 
wheels, so as to revolve simultaneously 
therewith, and to ring when so revolving. 2. 
The combination of the loosely-connected 
tongue or draft-bar P with the wheels A — , 
and intermediately arranged revolving bell 
or bells. 3. The combination of the follow- 
ing elemeuts: The wheels A A, a pair of 
open-mouthed or gong-shaped bells, C C, pro- 
vided with striking mechanism, and an axle 
or cross-rod, B, connecting the said wheels." 
The defendants manufacture and sell two 
toys. The first consists of a pair of wheels 
connected with eacii other by a drum or 
large hollow axle. Sleigh-bells are attached 
to the inside of the drum or axle, between 
the wheels, by elastic or rigid connections, 
which bells revolve simultaneously with the 
wheels, and ring when revolving. The sec- 
ond toy consists of a pair of wheels connect- 
ed with each other by bent metallic rims or 
axles, and attached to one wheel, and encir- 
cled by the rims, is a sleigh-bell, which re- 
volves with the wheels, and rings as it re- 
volves. In each device a bell is so connected 
with the axie and wheels as to allow tho^ 
wheels to revolve independentiy of the bell. 
The defendants deny the novelty of the pat- 
ented invention, and also deny infringement. 
The record shows that prior to the date of 
plaintiffs' ori^ual patent, the following in- 
ventions were known in the art: First, the 
toy of Joseph Deuell, invented in 18G5, and 
patented May 26tii, 1874, which consists of 
a ring made of a piece or pieces of leather, 
or some similar material, with one or more 
bolls attached to the inner peripheiy of tiie 
ring. Second, the Crawford and Hervey pat- 
ent, dated November 19tii, 18G7; the Charles 
C. Johnson patent of March 23d, 18G9; the 
English patent of William Robert Blake, 
filed AprH 20th, 18G0; and the Rivera Ward 
patent of December 27th, 1870. All these 
devices are children's trundling-hoops, to 
which are attached in various ways, either 
upon the inside of the hoops, or upon the 
spokes, bells, which ring as the hoop is trun- 
dled. Third, the George W. Brown patent 
of June 2r)th, 1872, which consists of a pair 
of connected wheels of different diameters. 
It has a bell which rings by the jolting of 
the vehicle, but has no bell connected with 
the wheels so as to revolve simultaneously 
therewith. Fourth, the bell of William H. 
Nichols, patented A^ugust 27th, 1872, which 
is a call bell composed of two open-mouthed 
gong-bells which revolve upon a fixed hori- 
zontal shaft No one of these articles lias 
the characteristic featmres of the plaintiffs" 
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device, but are widely removed from their 
toy. The evidence in regard to the pre-exist- 
ing devices shows that Barton's invention 
consisted In the combination of two connect- 
ed wheels, with a bell or bells arranged be- 
tween, and upon the axle of the wheels, 
which bells are connected with the wheels 
so as to revolve therewith, and to ring when 
revolving, the arrangement of wheels and 
beDs being substantially as described. The 
load of bells is put between the connected 
wheels, and the bells revolve with the re- 
volving wheels. He had apparently no pred- 
ecessor in this combination. 

It cannot be earnestly denied that the de- 
fendants' toys infringe the terms of the fi'^t 
and second claims of the reissue, if Un plain- 
tiffs are entitled to the described combination 
of connected wheels with a bell or bells of any 
shape. But it is Insisted that in the original 
patent the invention 'ivna limited to gou^- 
shaped bells, and that the first and second 
claims of the reissu3 are void unless the bell 
or bells which a-*e therein mentioa«'J are al- 
so thus limited. It is tnic that the plalntias' 
original specification and drawings describe 
gong-bells, and that the claim of the original 
patent was for a combination of wheels 
with a pair of open-mouthed or gong-shaped 
bells, etc. There is no difference between 
the drawings of the patents, and no substan- 
tial difference in the descriptive portion of 
the two specifications. 

The purpose of a surrender and reissue is 
not to introduce new features, ingredients 
or devices, but to render effectual the actual 
invention for which the original patent 
should have been granted (Collar Co. v. Van 
Dusen, 23 Wall. [90 U. S.] 530;) but the 
actual invention is to be shown, suggested, 
or substantially indlcfited in the original 
specification, drawings or models, and the 
scope or effect of the invention is not to be 
enlarged so as to include what was not so 
shown, suggested or indicated. An inspec- 
tion of the drawings and specification in 
this case clearly suggests that the shape of 
the bells was not an essential feature of the 
invention, but that their shape or form 
could be greatiy modified, while the essen- 
tial characteristics of the invention were 
imaltered. A moderate degree of mechan- 
ical sltill could substitute a sleigh-bell or an 
ordinary open-mouthed bell for a gong-bell. 
The actual invention was indicated by the 
device as shown in the patent; but it was 
so dalraed tiiat any one might take advan- 
tage of and have the benefit of the original 
thought by a substitution of one form of 
bell for another. In order to protect invent- 
ors who have taken patents which are in- 
operative by reason of such Inadvertence, 
the statute has provided for a surrender and 
reissue. The strong tendency of recent de- 
cisions has properly been to restrict the re- 
issue to the precise thing which the patentee 
invented, and which he had shown or had 
indicated in the specification or drawings, 



and not permit patentees to expand their 
claims and take in wnatever improvements 
subsequent inventors have made. But in 
this case the invention manlfestiy had a 
wider scope than was claimed in the orig- 
inal patent It follows that the first and sec- 
ond claims have been infringed. Let a de- 
cree be entered for an injunction, and an 
account 
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ABBE V. ROOD. 

[6 McLean, 106.]^ 

Circuit Court, D. Michigan. Jane, 1854. 

Peincipal and Agent— Ratification^— Witnesses 

— CllEDIBIUTY. 

1. When an agent exceecis his powers in the 
adjustment of a controversy, his principals, in 
a reasonable time, after a knowledge of it, 
should repudiate it. If this be not done, the 
principals may become bound. 

[Cited in FeUd v. Farrington, 10 Wall. (77 U. 
S.) 148.] 

2. If an agent entered into an arrangement 
notifying the debtor that he would submit it to 
the creditor for his ratification, unless he shall 
ratify it, there is no binding obligation. 

3- When witnesses contradict each other in a 
material fact, a jury will consider which of the 
witnesses, from the circumstances connected 
with the transaction, would be most likely to 
know and recollect the facts. 

4. A witness who swears that a certain thing 
was said or done, is entitled to greater weight 
than a witness who said he did not hear the 
remark or witness the act. The one is posi- 
tive, the other negative; and both may be true, 
on the supposition that the first witness swears 
truly. 

[At law. Action by Abbe & Colt against 
Rood & Rood on two promissory notes. Ver- 
dict and judgment for plaintiffs.] 

Mr. Lathrop, for plaintiffs. 
Vandyke & Grey, for defendants. 

OPINION OF THE CO IJ irr. This action Is 
brought on two promissory notes. The signa- 
tures on both notes were erased, and they 
were offered in evidence without proof of 
their execution, as by the pleading they were 
not denied. But the court held that the notes 
could not be read without accounting for 
the erasures. A witness was called, who 
stated that the nates were sent to Mm as 
also the account, as counsel, for collection. 
Behig imwell, he sent the notes to Mather 
& Taf t, coimsel ast Niles. At that time, the 
signatures to the notes were not erased. On 
this evidence, the notes and the accoimt were 
again offered in evidence. The account was 
receipted, and, as before stated, the signa- 
tures of the notes were erase<l. But the 
court refused to admit them, because it was 
not shown imder what circumstances the sig- 
natures were erased, and the receipt of the 
account pven. A deposition was then read, 
showing that a settiement was made, and 
that the defendants agreed to pay fifty cents 

^[Reported by Hon. John McLean, Circuit 
Justice.] 
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on the dollar; that on tbls agreement being 
entered into, the signatures on the notes 
were erased and the account was receipted. 
The agent. Smith, alleged, that the counsel 
at Niles, never having been so instructed, 
had no power, as counsel, to compromise on 
the payment of a part of the debt And this 
is undoubtedly the true view. Counsel may 
refer suit to arbitrators, but they have no 
power to discharge the debt on the payment 
of a part of it, unless specially authorized. 
Smith, the agent, was dissatisfied with the 
compromise, as the payment of the notes of 
the defendants was not secured. He pro- 
posed to take one half the debt on certain 
payments, and to retain these notes imtil 
balf of their amount was paid. The defend- 
ants refused to sign the agreement. This 
-suit was then brought 

Sir. Smith, agent of the plaintiffs, was 
called as a witness, he being contradicted by 
another witness. Objection behig made, the 
court said the witness might be examined as 
to any matter of explanation; but that he 
could not be called to re-affirm what at first 
he stated. The counsel for the plaintiffs con- 
tended that the defendants Imew that Smith 
acted as agent, and must have known that 
!f he went beyond his authority he could not 
bind his principal, and that the acceptance 
of a security for a less sum would not dis- 
charge a debt for aj larger amount. This 
principle is undoubted, unless the agent acts 
under a special authority.— [Fitch v. Sutton,] 
5 East, 230; [Down v. Hatcher,] 10 Adol. & 
B. 121. A payment of a part, and an ac- 
quittance under seal in full satisfaction of 
the whole is sufficient, as the deed amounts 
to an acquittance. Accord and satisfaction 
cannot be pleaded xmless executed. As an 
accord there must be an acceptance. [Wood- 
ruff V. Dobbins,] 7 Blackf. 582. 

The court instructed the jury, that if the 
principal have knowledge of the agent's acts 
and do not repudiate them in a reasonable 
time, they will stand. If the contract be re- 
pudiated, the parties must be placed in the 
•condition in which they stood before it was 
entered into; the notes given on the com- 
promise should have been returned. 

Where an agent does an unauthorized act, 
as the compromise of a debt, and the acts of 
compromise are known to the principal, who 
makes no objection, this acquiescence will 
bind him. Story, Ag. § 255. This presump- 
tion of the acquiescence of the principal does 
not arise, imless it be shown that he had full 
knowledge of the transaction. It Is laid 
down In many authorities, that money or 
notes for a less sum discharges the debt, if 
received in payment. [Cumber v. Wane,] 1 
Smith, Lead. Cas. 607, 618, 630; [Sibree v. 
^rripp,] 15 Mees. & W. 22-31, it was held, 
■that negotiable notes may be pleaded in pay- 
ment, when given in payment of a larger 
amount. 

The original agreement of compromise was 
as follows:— Whereas, H. W. Kood & Co., of 
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Niles, Michigan, being Indebtod to Messrs. 
Gilbert, Prentiss & Tuttle, of Xow York, in 
the sum of $1245,57; and they are also in- 
debted to Messrs. Abbe & Colt of said city, 
in the sum of $1263,54; and also to the late 
firm of Colgate, Abbott & Co., in the sum of 
$2111,56; and, whereas, the said Roods be- 
ing unable to pay the sum In full, I have 
agreed in behalf of said firm to settle and 
compromise said debts, for fifty cents on the 
dollar, twenty per cent, thereof, N. P. Stuart 
agrees to pay in cash, for which I have taken 
his note, payable in thirty days, at the Mich- 
igan State Bank of Detroit, with interest; 
and the balance of thirty per cent said 
Roods are to give other notes in equal parts 
payable in one, two and three years, with In- 
terest If said twenty per cent be paid, and 
they give their notes for tiie balance as 
above, then I agree to deliver up to them the 
notes for the said sums above specified, and 
the fifty per cent to be in full therefor. 
Dated at Toledo, Nov. 10th, 1852, signed by 
E. J. Smith, who put also the other signa- 
tures to the agreement all in his hand writ- 
ing. 

The notes were forwarded to Mather & 
Taft, lawyers of Niles, for collection, and 
they made the above arrangement, which 
Smith repudiated, having given them, as he 
alleges, no authority to make. The notes 
taken by Mather & Taft were returned to 
them by Smith. Mr. Smith states, that when 
he entered into this writing he informed the 
debtors that he was not authorized to make 
it; but that he would enter into It, and see 
whether his principals would sanction it 
Mr- Stuart, witness called by the defendants, 
stated that he heard no reservation made 
by Smith, as to any want of authority; and 
that he was present when the arrangement 
was made. As these witnesses contradict 
each other, gentlemen, you are to judge of 
their credibility. And in doing this, they be- 
ing respectable persons, you will consider 
who had the best opportunity of knowing 
what transpired at the time of the siipposed 
compromise. And in this view it must be 
admitted, that Smith had a better opportu- 
nity of knowing and consequently of recol- 
lecting the facts which transpired. He was 
the agent of the principals, and he entered 
Into the compromise; and he swears that 
be informed the parties that he was not au- 
thorized to make it, but would submit it to 
his principals for their approval. This con- 
dition was not heard by Mr. Stuart The 
statement of the one witness is, that a fact 
did transpire, and of the other, that he did not 
hear the condition stated. The one is pos- 
itive, the other negative. Now, where the 
witnesses are equally respectable, and one 
swears positively to a fact, and the other 
negatively, that he did not hear the condi- 
tion, the weight of evidence will be with the 
one who affirms the fact, as his statement 
may be true and the statement of the other 
also; for though the condition was spoken 
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•of, the other -witness mny not have heard It. 

Ou the supposition that the statement of 
Smith he true, and the jury should so find, 
then their enquiry will be, did the principals 
repudiate the agreement of their agent, with- 
in a reasonable time after they came to a 
full knowledge of it 

Tlie juiy will first inquire whether the 
agreement set up in defense was made by 
conipotont authority. The agent who made 
it says he had no such authority. The paper 
purporting to contain the agreement is all 
in the hand writing of Smith, and he re- 
<:elved Stuart's check for §940 as part per- 
formance of the agreement This check was 
payable some thirty days or more after Its 
<late. Under this paper, it is presumed that 
Mather and Taft made the arrangement or 
compromise with the defendants. This pa- 
per did not authorize these counsel to make 
the adjustment But Smith offered to con- 
firm the compromise, if the defendants 
would consent that tlie original notes should 
remain in his hands. "When first informed 
of the compromise, Smith objected to It, 
returned the new notes ^ven and the agree- 
ment. Upon the whole, gentlemen, If you 
shall find that Smith was not authorized to 
make tlie compromise, as he has sworn, and 
also that his principals were dissatisfied with 
it, and that this fact was made known to 
the defendants, it will be your duly to find 
for the plaintiff on tlie original causes of 
action, and assess tlielr damages accordingly. 
TJie jury found for the plaintiffs— for the 
original notes and interest— and also on the 
accounts. As the plaintiffs recovered on the 
original ground of action, and not under 
the compromise, the money paid by Stuart 
in part performance of the compromise, 
should be returned to him, by Smith, the 
agent, unless it shall be made to appear, 
that the money so paid is the money of the 
defendants. And the court orders that no 
execution shall be Issued on the judgment, 
until said sum of money shall be returned to 
Stuart, or satisfactory proof adduced that 
it Is the money of the defendants; and if so 
shown, It should be entered as a credit on 
the Judgment 
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ABBETT V. ZUSI. 

[5 Ban. & A. 38;^ 3 N. J. Law J. 47.] 

Circuit Court, D. New Jersey. Dec. 20, 1879. 

Patents for Inventions— Licensk— Conditional 
Assignment — Bkeach of Condition— Caveat 
Emptor. 

1. An assignment of certain patents having 
been sranted with a condition therein that, if 
default were made in payment of any of the 
instalments of the consideration money therefor, 
thereupon the assignment should become null 
and void, and default having been made, and 

'[Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



a re-assignment taken, (previous to which, how- 
ever, the assignee had granted a license to a 
third party to use the patents,) held, thaj a 
license granted under such circumstances was 
no defence to a charge of infringement by the 
use of tlie patents, because the assignee could 
ffive no better title than he himself had and the 
licensee ought to have inquired into the as- 
signee's right to grant such license. 

2. The maxim "caveat emptor" applied, under 
the facts in this case. 

[In equity. Bill by liCon Abbett against 
Edward Zusi to enjoin Infringement of let- 
ters patent, and for an accounting. In- 
junction granted.] 

A. Q. Keasbey & Sons, for complainants. 
B. C. Potts, for defendant 

NIXON, District Judge. The bill is filed 
for the infringement of certain letters patent, 
and for an Injunction and an account. The 
answer admits the validity of the patents, 
and the use of the same by the defendant, 
but claims the right under a license granted 
to him by one Hemy Sauerbier, who was 
the grantee of Flora B. Cabell, one of the 
owners thereof. It appears by the evidence, 
that on the 7th day of March, 187C, Flora 
B. Cabell, claiming to own the one-fourth 
part of the patents in controvert, for the 
consideration of $10,000, executed a writing 
conveying to said Sauerbier, all her right 
and interest therein; the assignment con- 
taining a condition, nevertheless, that the 
same should be null and void if the grantee 
failed to pay within ten days after their 
falling due, any one of nineteen promissory 
notes for $500 each, which the grantee of 
the patents had given, in addition to ?500 in 
cash, as the consideration of the conveyance. 

After the payment of two or three of the 
notes first maturing, the grantee allowed 
the remaining notes to go to protest Steps 
being taken to vacate the tnmsfer on ao- 
coimt of said default in payment, Sauerbier, 
on the 15th of August, 1878, reassigned his 
Interest In the patents to Mrs. Cabell, with 
covenant ia writing that he was the owner 
of the same, and bad not made any other 
assignment thereof. It appears, however, 
that previous to the said reassignment, to 
wit, on the 7th of January, 1878, he had 
granted a license to the defendant to use the 
patents in the manufacture of fiutlng ma- 
chines, for the period of four years from 
that date, for the consideration of $4,000, 
and the question presented is whether a li- 
cense under such circumstances is a defence 
to the infringement. I think that It is not. 
It would seem to be a proposition which re- 
quired no argument that the defendant de- 
rived from the grantor, Sauerbier, no better 
title than the latter had at the time of the 
transfer. But the notes that Sauerbier had 
given for the patents had remained under 
protest and impald for more than a year, 
and his right of ownership expressly depend- 
ed upon their payment. The maxim "caveat 
emptor" applied, and If the defendant did 
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not deem it worth his while, when he took 
the license, to inquire into the right of Sauer- 
bler to grant it, he should not now com- 
plain if he comes to loss hy his want of such 
ordinary diligence and care in the purchase. 
The case of Woodworth v. Weed, [Case 
No. 18,022,3 seems applicable. There a li- 
cense had been given to use a patented 
machine, for which the licensee executed 
and delivered five promissory notes, payable 
at different times, with an agreement in 
writing, that if any one of the notes should 
become due and unpaid, the license should 
be void. Judge Nelson held, that from the 
terms of such an agreement, the license was 
forfeited the moment one of the notes be- 
came due and unpaid, and that the grantor 
might treat the rights of the grantee as for- 
feited, and, at once, apply for an injunction 
against any further use of the machine. It 
Is not quite dear, under the facts of the case, 
that the complainants are entitled to an ac- 
count, but their right to an injunction Is 
without question, and it is accordingly or- 
dered, with costs. 



ABBEY, (PLANDEBS v.) 
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Case No. 8. 

ABBEY V. The ROBERT L. STEVENS. 

[22 How. Pr. 78;^ 21 Law Rep. 41.] 

District Court, D. New York. Sept., 1861. 

Towage Coxtuact — Breach of— Admiralty Ju- 
risdiction — Negligence of Tug — Liabilitt as 
Cakrieb— Practice — Costs. 

1. A tug which tows vessels for hire is not to 
be regarded subject to the liabilities of a com- 
mon carrier or insurer. 

2. Where a tug on the Hudson river, having 
charge of a tow consisting of several vessels, 
has at night left oflE one of her tow near a 
public dock, and after doing so the oflacers of 
the tug hail to those on the other vessels in 
tow to know their situation, and they respond 
"All right, go ahead," if the tug does so in the 
usual. manner, bearing herself diligently off into 
the river, and getting the whole body of the 
tow gradually under motion, and in doing this 
one of the stern tier of boats, as it was 
dragged along in face of the dock, either be- 
cause its distance o£f the shore had been mis- 
apprehended by the persons conducting them, 
when the order was passed for the tug to pro- 
ceed, or that sufficient alacrity or skill was not 
exercised in controlling their course, or in some 
other way, and thereby the barge was broken 
by the occurrence, so that she was shortly 
after found leaking, and in consequence of the 
injury filled with water and sunk, the tug is 
not legally responsible for that loss. 

3. It is the duty of the tug to stop on notice 
of the distress of the barge, and ascertain its 
actual condition, and apply all means in their 
power for her rescue or relief. 

4. In a case for damages for a breach of tow- 
age contract on the Hudson river, whereby a 
barge was lost between parties residents of tbe 
state of New York, the admiralty have not ju- 
risdiction. 

^[Reported by Nathan Howard, Jr.. Esq.] 



5. Where a point is reserved for further argu- 
ment and consideration after a trial and decree- 
in the case, it must be upon the pleadings and 
proofs as they stood on the original hearing. 

(J. Where a libel is dismissed for want of ju- 
risdiction, no costs are allowable in the final 
decree to the successful party. 

7. The want of jurisdiction presents a total 
want of power to give costs. 

In admiralty. The libellants were own- 
ers of the barge Norway, employed in 
f reighthig coal upon the Hudson river. The 
steamboat was used as a tug in towing 
freighting vessels for hire up and down the 
river, between Port Ewen at the mouth of 
Rondout creek and Albany. On the 11th of 
November, 1856, the barge Norway, laden 
with coal on freight, was taken in tow by 
the tug at Port Ewen, under a contract to 
tow her for hire to Albany. The tow, on 
its passage up the river when completed, 
consisted of eight boats loaded with coal, 
two attached side by side on the larboard 
bow of the tug, and two on ber starboard 
bow, of the latter of which the Norway was 
the outside one, lashed and secured to the 
one intervening between her and the tug. 
The remaining four coal barges were lashed 
together side by side, and secured by two 
hawser lines each about fifty fathoms long, 
passing from the starlioard and larboard 
quarters of the tug to the larboard steras 
of the extreme larboard boat, and the one 
placed second from the extreme starboard 
boat, to the latter of which, after the tow 
was arranged in that manner, a small sloop 
was taken up and attached by a tow line 
of about one hundred feet hi length to the 
stem of the last mentioned boat. There 
was evidence that some of the masters of 
this tier of boats on towage by the hawser 
lines, objected to the sloop being subsequent- 
ly tailed on astern of them, as she in that 
position would impede the steerage of those 
boats. Upon the whole evidence, however, 
it appeared the masters of those boats, when 
they engaged their towage and took their 
places astern, were aware that the sloop 
was to be added to the tail of the line, and 
that the objections to her being brought 
into that position rested with the master 
of the particular boat to which the sloop 
was to be attached. The boats were also 
aware, when they were taken in tow, that 
another freight barge was to be taken up 
on the passage, at or near Tivoli, to com- 
plete the full tow for Albany. When the 
tug arrived at the former place, she stop- 
ped, and another small boat was tailed by 
a line to the stem of the outside barge, 
which was lashed to the starboard bows 
of the tug, and then the rear barges were 
hailed from the tug to know if all was 
ready behind. The answer was made from 
those barges that "all was right, go ahead;*' 
upon which reply the tug was put in motion, 
and after she and the barges attached to 
her side had safely passed the landing 
place, the starboard barge of those in tall. 
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and which was owned by the libellants, 
struck against a dock or pier at the head 
of it, and was so injured tliereby that short- 
ly after she sunk, and with her cargo of 
coal became a total loss. 

E. 0. Benedict, for libellants. 
D. McMahon, lor claimants. 

BETTS, District Judge. The point in con- 
testation arising out of the facts in this 
case is, whether there was negligence or 
want of proper prudence and care in the man- 
agement of the tug in coming to at Tivoli, 
and getting again nnder way with the tow 
which caused the injury received by the 
barge Norway. The tug is not to be re- 
garded subject to the liabaities of a com- 
mon carrier or insurer. (See authorities.)' 
The tug itself was lying off from the dock 
a distance reasonably sufficient to secure 
a free course in following her lead, imless 
some impediment out of view of her master 
and pilot, or difficulty in the condition or 
bearing of the boats in the tow astern pre- 
vented their rendering the usual aid in their 
own steerage or keeping their proper line 
In the track of the tug. The master, be- 
fore putting the tug in motion, called out 
to those boats to know their situation, and 
was informed by them they were ready, and 
he was directed to go ahead. This he did 
in the usual manner, bearing the steamer 
diligently off into the river, and getting the 
whole body of the tow gradually under mo- 
tion. The stem tier of boats, as It was 
dragged along in face of the dock, either 
because its distance off the shore had been 
misapprehended by the persons conducting 
them when the order was passed for the 
tug to proceed, or that sufficient alacrity or 
skill was not exercised in controlling their 
course, or the action of the sloop dragging 
astern of them, was crowded so far in that 
the starboard side of the Norway pressed 
or struck against a pier, and was so broken 
by the occurrence that sbe was shortly after 
found leaking, and in consequence of the 
injury filled with water, and together with 
her cargo of coal became a total loss. 

In my judgment, the tug is not legally 
responsible for that loss. (See authorities.)' 
I think, however, it was plainly the duty 
of the master and pilot of the tug to 
have stopped the steamer on notice of the 
distress of the barge, and ascertained its 
actual condition, and applied all means in 
their jwwer for her rescue or relief. This 
was a portion of the reasonable diligence 
due from the tug to the bailment entrusted 
to her charge, and if the barge was cut 
adrift from the tow in its sinking condi- 
tion, and then abandoned by her, the steamer 
should be declared liable for the whole dam- 
ages sustained by the libellants. So also, If 
after the disaster to the barge was made 

'[Authorities cited do not appear in the orig- 
inal report.] 



known to the master or pilot of the tug, 
they ordered the barge to hold on and con- 
tinue with the tow, without examination 
of her peril or means of sustaining it, and 
she had been lost in following that direc- 
tion, the steamer would be properly charge- 
able with the whole loss, as one resulting 
from mismanagement and cardessness in 
conducting the tow, unless dear proof was 
made that the course taken was a reason- 
able and proper one upon a fair considera- 
tion of the perils of the barge and the 
means at command for her relief. The ap- 
parent weight of the evidence is, that the 
barge was cut loose by persons on board 
of her, against the positive commands of the 
master of the tug, to adhere to the tow. 
Tlie evidence for the claimants is also 
strong that the barge was safe in charge 
of the tug, and could have been taken to 
Bristol, or landed safely on the middle 
grounds, if that order had been obeyed. 
There Is pointed testimony on the part of 
the libellants in contradiction of this repre- 
sentation of the case, and it does not appeaf 
to me this branch of the subject was ex- 
amined with sufficient fubiess to enable the 
court to determine satisfactorily where the 
truth and right between the parties in this 
particular lies. 

I shall hold in this cause that the tug is 
not responsible for the original collision of 
the barge in tow, against the dock or pier 
at Tivoli; and the libel thus far is to be 
considered dismissed; but that the libellants* 
are entitled to the further hearing upon 
the question whether the master and pilot 
of the tug were guilty of negligence or want 
of proper attention and precaution in re- 
spect to the relief or saving of the barge 
Norway, after they were notified she "was 
injured and in a sinking condition, either 
previous to or after she was cut adrift from 
the tow. Order accordingly. 

Subsequently, the libellants insisted that 
on such a re-argument they were entitled 
to introduce additional proofs and make 
new allegations. This question of practice 
was discussed before the coiu:t by ttie same 
counsel, and the following decision was 
made thereon: 

BETTS, District Judge. A question is 
raised and submitted to the court in this 
case, as a sequent to the decision in the 
cause on the original hearing, (February 
term, 1858,) whether a point, reserved there- 
in for further argument and consideration, 
is to be brought before the court upon the 
pleadings and proofs as they then stood, or if 
the parties are allowed to produce additional 
testimony or allegations. On consideration 
of tiiis proposition. It Is held by the courts 
that the further proceedings are to be re- 
stricted to a re-argument of the matters 
pertaining to this point as they stood on the 
original hearing. 
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On the re-argument, it was insisted on by 
counsel for claimants tliat tlie court had no 
jurisdiction. The court so held, and dis- 
missed the libel for want of jurisdiction. 
The libellants moved that the discontinu- 
ance be without costs. The claimants in- 
sisted upon costs. 

BETTS, District Judge. This was an ac- 
tion for damages incurred by the libellants 
for alleged negligence and misconduct of the 
steamer and her crew, in towhig a barge 
nnd her cargo, owned by the libellants, on 
the Hudson river, by means of which culpa- 
ble conduct on the part of the steamer, the 
barge and her lading were both injured and 
became a total loss. The steamboat was 
employed exclusively on the Hudson river 
as a tug, in towing for hh:e vessels and other 
water borne craft, from one port or place 
to others on that river, and had undertaken 
to transport the barge and her cargo in ques- 
tion, by towage, from a place on the Hudson 
river, near Kingston, to Albany; and on 
the passage up the river, the barge, which 
was "secured to the stern of the tug by a 
hawser, was, in her towage, hauled against 
the face of a wharf situate at Tivoli, and so 
■damaged thereby that shortly after passing 
the wharf the barge sunk, and with her lad- 
ing was lost. On the hearing upon the mer- 
its, in February term, 1858, the court decid- 
ed that tlie injury was not owing to the fault 
■of the tug, and, as to that branch of the 
■case, the libel must be dismissed; but the 
point has not been fully discussed upon the 
proofs, whether there was a guilty remiss- 
ness or wrongful action on the part of the 
tug in not affording relief to the wounded 
barge after it was made known to the tug 
that tlie tow was in a sinking condition, and 
was in need of and had called for assist- 
ance; and leave was accorded the libellants 
to move the court for further hearing in the 
cause upon that point. No proceeding has 
been since moved in the case, until the pres- 
ent term, on the part of the libellants, and 
leave is now asked in tlieir behalf that they 
may have an order dismissing the cause 
without costs, because the subject matter 
of the suit is not within the jurisdiction of 
the court. The counsel for the claimants 
oppose that appUcation, and on their side 
move that the cause be dismissed, with full 
costs, upon the state of facts before the 
oourt. 

I do not consider the Ubellants entitled to 
any affirmative order on their motion. The 
<:ourt must necessarily remain passive as 
to their standing in the case, until they at- 
tempt some positive action therein preju- 
dicial to the rights of the claimants. The 
actor in a suit has authority to abandon his 
suit at his discretion or advance in it until 
impeded by counter action on the part of 
his adversary, and accordingly the libellants 
in this case require no aid from the court to 
■enable them to withdraw or discontinue the 



prosecution pending in their favor. Their 
notice to the claimants, that such measure 
is contemplated, enables the latter to inter- 
pose and seek a mandate from the court, 
tliat If tlie act be performed and the Ubel- 
lants discontinue their action, they be or- 
dered to pay all taxable costs which have 
been incurred therein on the part of the 
claimants. This motion is made, and the 
court is asked to adjudge the libellants, on 
taking an order for the dismissal of the 
cause for want' of jurisdiction over it by the 
court, bound to pay clamants' costs therein. 

On looking into the subject, I am satis- 
fied, if the cause is treated as dismissed be- 
cause not within the jurisdiction of the 
court, the claimants are not entitled to the 
order asked for, because the whole matter 
including costs with the gist of the action, 
is out of the cognizance of the court There 
is no inconsiderable diversity of practice and 
decision in various state courts, upon the 
point whether it be competent for the court, 
when the cause pending therein is dismissed 
for want of jurisdiction over it, to adjudge 
costs against the party whose case is so dis- 
posed of. It is not important to collate the 
various opinions found in the books upon the 
subjects, for, however the rule may be in 
the state tribunals, it is found to be so 
definitely determined in the federal courts, 
after a slight wavering and hesitancy, that 
it cannot be longer regarded as an open 
question. The first case in which the point 
came up formally for consideration, was in 
February term, 1806. Winchester v. Jack- 
son, 3 Cranch, [7 U. S.] 515. The cause was 
dismissed for want of jurisdiction. The pre- 
vailing party moved for costs. The clerk 
certified that it had not been the practice 
in such cases to give costs. But the court 
directed that the cause be dismissed with 
costs. No reasons were assigned for the 
judgment 

In February term, 1807, (Montalet v. Mur- 
ray, 4 Cranch, [8 U. S.] 47,) the point was 
reconsidered, and in the first instance the 
preceding rule was followed, but on the clos- 
ing of the term the court directed the derk 
"that when a judgment is reversed for want 
of jturisdiction, it must be without costs." 
In December term, 1824, (Mclver v. Wattles, 
9 Wheat [22 IJ. S.] 650.) the question was 
again moved, and Ch. Justice Marshall said 
"that in all cases where the case is dismissed 
for w.-mt of jurisdiction no costs are al- 
lowed." In the standing rule of the supreme 
coiu-t, (No. 45,) adopted In 1838, (1 How. 
[42 U. S.] Appendix 36,) that principle is again 
recognized in withholding costs In all cases 
where the dismissal of a cause shall be for 
want of jurisdiction. In December term, 1850, 
(Strader v. Graham, 10 How. [51 U. S.] 82,) 
the cause was dismissed without costs by 
the supreme court, for want of jurisdiction; 
and in December term, 1855, Mr. Crittenden 
moved the court to amend that judgment, 
and to give judgment for the defendant for 
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costs. The court denied the motion, saying 
"that tliis court can not give a judgment for 
costs in a case dismissed for want of Ju- 
risdiction." Mr. Justice Woodbmy looked 
pretty largely into the cases touching this 
topic, without being able t:o worli out any sat- 
isfactory harmony in the practices of the 
vai-ious judicatures respecting the granting 
or refusal of costs where the case the court 
was dealing with, was one not within its juris- 
diction. It is clear, however, he regards it 
no longer a point depending hi the United 
States courts of law or equity, on consider- 
ation of ejiulties or demerits In the parties 
or causes 'of action. His general statement 
of the result of his examinations seems based 
upon the principle that the rule in the fed- 
eral court is determinate and inflexible. Not- 
withstanding (he says) then, the equities in 
favor of costs where a party has been put 
to expense in a case dismissed for want of 
jurisdiction, and notwithstanding the broad- 
er discretion in courts over costs in chancery 
tlian at common law, there is a defect of 
power to adjudicate or award costs to either 
side, where there is no power to adjudicate 
on the merits, and where the case is dis- 
missed on account of the want of any such 
power. The case Is not dismissed for the 
want of equity or merits, but falls for want 
of any authority over it, and hence over 
its Incidents also. It is "coram non judlce." 
Bumham v. Rangeley, [Case No. 2,177;] 
Hathaway v. Iloacli, [Id. 6,213.] This case 
stands in that predicament, and the appUca- 
tion of tile claimants for an award of costs 
against the libellants, the cause behig dis- 
missed for want of jurisdiction, must be 
denleii. Libel dismissed for want of juris- 
diction, but without costs. 



Case No. 9. 

ABBOT V. AMERICAN HARD RUBBER 

CO. 

[4 Blatchf. 489.]^ 

Circuit Court, D. Connecticut. April, 1861. 

Eqcitt— Necessabt Pauties— Dism issal. 

1. A circuit court of the United States will 
not proceed to a final decree, in a suit in equity, 
in the absence of a party wliose interests are to 
be affected thereby. 

[Cited in New Jersey Zinc & Iron Co. v. 
Trotter, 18 Fed. Rep. 339.] 

2. Where a bill against a corporation alle;;ed 
that certain directors of the corporation were 
about to nmke a fraudulent sale of all the prop- 
erty of the corporation to P., and prayed an 
injunction to restniin the corporation from con- 
suinumtinj? the sale, but P. was not made a 
party to the bill: Held, on demurrer, that P. 
was not a uecessary party. 

3. A circuit court of the United States will 
always dispense with a merely formal party, 
wluTo he is beyond the reach of process; and, 
whore a person is beyond the reach of process, 
it will dismiss a bill, on the ground of its in- 
ability to proceed, only when it discovers that 

•[Reported by Hon. Samuel Blatehford, Dis 
trict Judge, and here reprinted by permission.] 



the presence of the person is indispensable, and 
that no relief can be given which does not nec- 
essarily involve his rights. 

[In equity. BUI by Gorham D. Abbot against 
The American Btord Rubber Compjiny for an 
injunction.] 

This was a demurrer to a bill in equity. 
The bill alleged that the defendants were a 
corporation established by the laws of Con- 
necticut, and located at Bethany, In that 
state; that the plaintifif was a director and 
a large stockholder therein; that the capital 
stock of the corporation was three hundred 
thousand dollars; that its property, consist- 
ing of various assets, amounted to not less 
thm^ that sum; that certain members of 
the board of directors, on or about the 9th 
of November, 1860, met in the city of New 
York, and entered into certain fraudulent 
arrangements with one Conrad Poppenhu- 
sen and one Christian Konig, of said clty» 
by which they agreed to sell and dispose- 
of all the property of the corporation ta 
said Poppenhusen and Konig, or to one of 
them, for the sum of one hundred and twen- 
ty thousand dollars; that said directors sa 
engaged In this fraudulent arrangement 
were not a majority or legal quorum of said 
board of directors; that, if the arrangement 
should be carried out, the plaintiff would suf- 
fer great pecuniary loss and his stock would 
be sacrificed; and that the corporation, im- 
less restrained by Injunction, wotdd carry 
out and perfect the aforesaid unlawful and 
fraudulent arrangement The prayer was 
for an Injunction, to prevent the corporation 
from ratifying and giving legal and practi- 
cal effect to such inclioate fraudulent ar- 
rangement of some of the directors, and for 
the appointment of a receiver. The demur- 
rer rested on the objection, that Poppen- 
husen and Konig were not made parties to 
the bill, and tliat the facts set up in the bill 
showed that their interests under the al- 
leged fraudulent arrangement were directly 
involved In the controversy, and must be- 
affected by any decree of the court therein. 

SHIPSIAN, District Judge. The argument 
m*ged in this case is, that, by the disclosures- 
of the bill, Poppenhusen and Konig are seen 
to be Indispensable parties thereto, as their 
rights must be necessarily affected by a 
decree; and that, inasmuch as a circuit 
court is not enabled, either by any act of 
congress, or any rule of practice, to make a 
decree in the absence of an indlspensiible 
party, whereby his interests can be affected, 
tlie bill should be dismissed. The cases of 
Shields V. Barrow, 17 How. [58 U. S.] 130,. 
and Cobron v. MiUaudon, 19 How. [(50 U. 
S.] 113, are cited in support of this view. 
These cases support the general proposi- 
tion, that a circuit court will not proceed to- 
a final decree in the absence of a party 
whose interests are to be affected thereby. 
But, are Poppenhusen and Konig such indis- 
pensable parties? 
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Although, liie bill Is not drawn with that 
fullness or precision of statement which 
might be desirable, yet, it is evident that 
it proceeds upon the theory, that the di- 
rectors who are negotiating with Poppen- 
Imsen and Konig have no power or au- 
thority to confer upon the latter any right, 
title or interest whatever, and, in point of 
fact, have conferred none, as against the 
rubber company, and that, in order to give 
effect to this inchoate fraud, the corporation 
must and will, itself, act, and, by its ratifica- 
tion or adoption of the fraudulent arrange- 
ment, inflict upon the plaintiff, through his 
stock, the injury he seeks to avoid. It is 
against this prospective in.iury that the 
plaintiff seeks protection. The biU is not 
brought to rescind any contract, or to take 
from Poppenhusen and Konig any right 
which they have, but to restrain the defend- 
ants from conferring any title or interest or 
right upon them, by giving effect to the fraud- 
ulent scheme. By what the bill alleges to have 
already been done, it does not appear that 
Poppenhusen and Konig, or either of them, 
have derived from the defendants any rights 
or interests which a court of law or of 
equity would enforce or protect. All that 
has yet been done, Is merely preliminary 
to the consummation of tlie fraud. A de- 
<;ree enjoining the defendants from adopting 
the acts of their unauthorized agents, the 
directors concerned, would not affect any 
light or interest vested in these absent par- 
ties, so far as I can discover from the facts 
alleged in the bill and admitted by the de- 
murrer. It is asked, whether, If Poppenhu- 
sen and Konig were to be foimd within the 
«tateof Connecticut, they ought not to be made 
parties? I hardly think this Inquiry involves 
a true test There may be, in a single pro- 
ceeding in chancery, three classes of parties 
—formal parties, necessary parties, and in- 
<ilspensable parties. In a case where all 
these parties were within the jinrlsdictlon and 
subject to the process of the court, it might 
be necessary that they should all be brought 
in. But the circuit courts of the United 
States will always dispense with merely form- 
al parties, where they are beyond the reach 
of process. Tiiis is believed to be in ac- 
■cordance with the general practice of courts 
of chancery. Bussell v. Clark's Ex'rs, 7 
Cranch, [11 U. S.] 69, 98; Shields v. Barrow, 
17 How. [58 U. S.] 130; Joy v. WIrtz, [Case 
No. 7,554.] And, even where parties come 
imder the denomination of necessary parties, 
and where, if they were within the reach of 
process, the court would insist on their b'eing 
brought in, before it would proceed to make 
a final decree, yet, a circuit court, where the 
party Is beyond the reach of its process, will 
dismiss the bill, on the ground of its inability 
to proceed, only when it discovers that the 
presence of the party is indispensable, and 
that no relief can be given which does not 
necessarily Involve his rights. 

1 think that a biU of this kind ought not to 



be dismissed, until the court Is quite certain 
that it cannot, under the settled rules, grant 
the relief asked for; and, If I had any doubt 
on the question raised upon this bill, I should 
still be inclined to overrule this demurrer, in- 
asmuch as the objection can be made avail- 
able in any future stage of the cause. If it 
should at any time appear that Poppenhusen 
and Konig, or either of them, or any other 
person, have Interests vested in them which 
must necessarily be affected by the decree, 
then none can be passed, and the bill will 
have to be dismissed. The demurrer is over- 
ruled. 
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Case No. 10. 

In re ABBOTT. 

[1 Hask. 250.]* 

District Court, D. Maine. Nov., 1860. 

Bankruptcy— Injunction — Evjj>enck. 

1. A court of bankruptcy may enjoin the 
debtor and any other person, pending involun- 
tary proceedings, from conveying away, dispos- 
ing of, or interfering with, any property once 
owned by the debtor, and claimed to have boen 
fraudulently transferred by him and concealed, 
upon prima facie proor of the fraud. 

2. A motion to dissolve such injunction should 
not be granted, unless facts are shown, making 
such action just toward the creditors. 

3. The withholding of books of account by a 
party in interest works a prejudice to his cause. 

In bankruptcy. Motion to dissolve an in- 
junction, granted, pending involuntary pro- 
ceedings, restraining the debtor and Roscoe 
L. Bowers from conveying or disposing of 
certtiln property claimed to have been con- 
veyed and disposed of by the debtor In fratid 
of the bankrupt act The petitioning credit- 
ors objected, and the cause was submitted 
upon affidavits filed by both parties. The 
opinion Is not printed In full. Some parts of 
it, dealing with facts, are omitted on ac- 
count of their great length and particularity 
of circumstance, 

Edwin B. Smith, for bankrupt, and Almou 
A. Strout and George F. Shepley, for Bow- 
ers, in support of the motion. 

Edward Eastman and Josiah H. Drmn- 
mond and Woodbury Davis, for creditoj-s, 
contra. 

^[Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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FOX, District Judge. A petition has been 
presented by Wm. M. Price et als„ creditors 
of Wm. F. Abbott, praying thtit be may be 
adjudged a bankrupt; at the same time ap- 
plication was made for an injunction, to re- 
strain the debtor and one Roscoe L. Bowers, 
who was charged with aiding the bank- 
rupt in a fraudulent sale, concealment, and 
removal of his property, from removing, dis- 
posing, or interfering with the property, until 
the further order of the court IFpon the 
affidavit of one Lothrup, the injunction was 
ordered. The present motion is in behalf of 
Bowers to dissolve the injunction, and is 
sustained by his own affidavit as well as that 
of Abbott, and is approved by the affidavit 
of Mr. Eastman, a solicitor for the creditors. 
The injunction was granted under the pro- 
visions of the 4th sec. of the bankrupt act, 
which authorizes the court, upon commence- 
ment of involuntary proceedings, "to re- 
strain the debtor and any other person, from 
malving any transfer or disposition or any 
part of the debtor's property, not excepted 
by this act from the operation thereof, and 
from any interference therewith." Some 
discussion was had at the bar as to the op- 
eration and extent of the provision, and 
whether It was applicable to property once 
belonging to the debtor, but of which it was 
claimed he had made a transfer in violation 
of the provisions of the bankrupt act. In 
my view, the provision is applicable to all 
property, which under the act would vest 
In the assignee, and whi<di it would be his 
duty to claim for the benefit of the estate; 
not only that in the actual possession of the 
debtor at the commencement of bankrupt 
proceedings, and to which his title is indis- 
putable, but to all other estate of which he 
has made any fraudulent transfer or con- 
cealment; and on the court being satisfied 
by prima facie proof that the property has 
been thus fraudulently transferred or con- 
cealed, the parties should be enjoined and 
restrained from any interference with it un- 
til the determination of the question of bank- 
ruptcy. On the affidavit of Ix>thrup a prima 
facie case was presented which justified the 
injunction as ordered by the court 

Prom the affidavits, it appears that Abbott 
ha^ been for some years a cigar maker in 
Saco, pretty extensively engaged in the busi- 
ness, and as he states, without keeping proper 
bool£S of account, so as to be fully informed 
as to his standing and condition. 

Abbott says that in January last he en- 
gaged Bowers to straighten out his affairs 
and keep his books; and for this pturpose, 
an account of stock was taken and a n^^w 
set of books opened by Bowers. Both swear 
that they believed Abbott was solvent. 
Bowers purchased from Abbott all the 
cigars he manufactured from April 10th, to 
Sept. 24th, 1869. The whole araoxmt sold by 
Abbott in 1869 behig 932 M. Besides the 
sale of the cigars, Bowera claims that be 
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tween May 13th, and Aug. 25th, Abbott con- 
signed to him $10,073.44 of stock and pipes, 
on which he advanced $12,075.75. Abbott 
failed on or about Sept. 28tii, owhig §35,000, 
$•^0,115 of which was for stock and fixtures 
purchased since May 13th. His assets con- 
sisted of §500 of stock under attachment, 
and stock and fixtures sold Bowers Sept. 
28th for §1,520, and notes amounting to §6,- 
000 or §8,000, of not much value. 

The fairness and good faith of all these 
transactions between Bowers and Abbott 
are set forth repeatedly in the strongest lan- 
guage in their respective affidavits, and these 
averments have not escaped the attention 
of the court A critical examination of 
Bowers' dealuigs with Abbott so far as they 
have seen proper to explain and develop 
them by their affidavits, does not satisfy me 
that it would be just towards the creditors 
to remove and dissolve the injunction. Mu(ai 
more light might and should have been 
thrown on their dealings, and a more com- 
plete and satisfactory exposure of them 
could have been presented; but they have 
seen fit to deal in general denials and asser- 
tions, without going into a fair exhibit of 
the accotmts, and purchases, and cost of 
the property thus acquired by Bowers. If i 
am in error then in any of my calculations 
or facts, it is rather owhig to the darkness 
and uncertainty with which they have seen 
tit to obscure their dealings, than to any 
failure of investigation on my part, as I 
have twice carefully read over their affi- 
davits in order to be fully conversant with 
their contents. The books of Abbott which 
are in the handwriting of Bowers, and wholly 
kept by him, have not been produced at the 
hearing, but although called for by the cred- 
itors* attorney, have been kept back, Bowers 
contenting himself by stating in his supple- 
mental affidavit that nothhjg appears there- 
in inconsistent with his statements. Under 
the drcumstances, it would have been alto- 
gether more satisfactory for the court to 
have ascertained this fact by a personal ex- 
amination of the books, rather than from the 
statement of a party in interest whose rdar 
tions are such with the debtor, that no 
doubt can be entertained that the books 
would have been present, if it had been 
thought for the interest of Bowers that they 
should have been produced. From their 
non-production under the circumstances, i 
cannot but conclude, that in some way they 
would have afforded evidence detrimental 
to these parties, and that for reason satis- 
factory to themselves they have seen fit to 
withhold them from the court I think that 
matters should remain as they now are until 
an investigation can be had by an assignee. 
Motion overruled. 
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Case No. 11. 

ABBOTT V. ESSEX CO. 

[2 Curt. 126;^ 17 Law Rep. 607.] 

Circuit Court, D. Massachusetts. Oct. Term, 

1854.* 

Estates— Executory Devise — Fek Simple Con- 
ditional Estate Tail — Definite Failure of 

ISSOE. 

1. A devise, "if either of my sons, John and 
Jacob, should happen to die without any law- 
ful heirs of their own, then the share of mm 
who mav first decease, shall accrue to the other 
survivor and his heirs;" hdd to provide for a 
deiinito failure of issue, and that each son took 
an estate in fee-simple conditional, and not an 
estate tail. 

[See note at end of case.] 

2. The rules by which an executory devise of 
a fee-simple conditional, and a devise of a fee- 
tail, are to be determined, examined. 

[At law. Real action by James A. Abbott 
and Hannah K. Abbott, his wife, demand- 
ants, against the Essex Company, tenants, 
to recover a parcel of land.] Both parties 
claimed imder the -wiU of John Kittredge. 
The demandants claimed that the -will of 
John Kittredge created estates tail in equal 
moieties in each of his two sons John and 
Jacob, with cross remainders ta fee-simple. 
The tenants claimed under Jacob Kittredge, 
to whom in his lifetime his brother had 
conveyed all his title; and they maintained 
that each of the two sons took a fee-simple, 
and that by way of executory devise, the 
share of that son, who should first die with- 
out issue, was devised over to the other. 
The wiU was as follows: 

"In the name of God, amen. I, John Kit- 
tredge, of Andover, in the county of Essex 
and province of the Massachusetts Bay, in 
New England, surgeon, being, through Bi- 
vine goodness, favored with the due exer- 
cise of my understanding, have great cause, 
and accordingly I return thanks to Almighty 
God therefor; but being ecercised with such 
bodily indisposition as gives me reason to 
think that my continuance in life is but short, 
I have, therefore, thought proper to discharge 
my mind of all worldly concerns, as far as 



^[Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 

='LAffirraed by supreme court, 18 How. (59 U. 
S.) 202.J 



possible, to the end that I may spend the 
remainder of my days in preparation for 
futurity; for which purpose I make this my 
last wiU and testament, whereby I dispose- 
of my worldly goods and estate as folio weth, 
namely:— 

"Imp's. I give to Sarah, my well-beloved 
wife, the one third of all my lauds and 
buildings in Andover aforesaid, and the one 
third of all my household goods and furni- 
ture, to be for her tise and improvement, 
so long as she remains my widow. 

"Item. I give to my son, Benjamin Kit- 
tredge, of Tewksbury, in the county of Middle- 
sex, the sum of twenty shillings, lawful mon- 
ey, and the reason I give him no more Is, 
that I have given him his portion out of my 
estate some time before. 

"Item. I give to my son, Thomas Kit- 
tredge, all the land I own lying in a place 
known by the name of Ox Common, in said 
Andover, which, with what I have given 
him, my said son Thomas, completes his 
full proportion of my estate. 

"Item. I^veto my two sons, namely, John 
and Jacob Kittredge, all my lands and build- 
ings in Andover aforesaid (excepting the 
land I gave to my son Thomas aforesaid), 
which buildings consist of dwelling-houses, 
bams, corn-house, grist-mill, and cider-mill, 
all of every denomination; also, all my live- 
stock of cattle, horses, sheep, and swine, 
and all my husbandry utensils of every de- 
nomination, and all my tools that may be 
useful for tending the mills aforesaid, and 
also all my honds and notes of hand and 
book accoimts, together with what money I 
may leave at my decease; and my wearing 
apparel, I give the same to my said sons, 
John and Jacob Kittredge, to be equally 
divided between them; and in consideration 
of what I have given my said sons John 
and Jacob Kittredge, the executor of this 
testament (hereinafter named) Is hereby 
ordered to see that all my just debts and fu- 
neral charges, together with all the legacies 
in this will mentioned, be paid out of that 
part of my estate I have given to my two 
sons, John and Jacob Kittredge, to whom I 
give each one bed and bedding. 

"Item. It is my will, that if either of my 
said sons, namely, John and Jacob Kittredge, 
should happen to die without any lawful 
heirs of their own, then the share of him 
who may first decease shall accrue to the 
other survivor and his heirs. 

"Item. I give to my granddaughter, Molly 
White (daughter of Aaron White, .of Medway, 
in the county of Suffolk), the sum of four- 
teen pounds five shillings and two pence, 
lawful money; and the reason I give her no 
more is, I gave my daughter (mother of the 
said Molly White) at her marriage, as 
much as would make her, the said grand- 
child, with what I have now bequeathed, 
equal to my other daughters, which sura Is 
to be paid her at the age of twenty-one 
years; but if she should see fit to marry be- 
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fore she arrives to that age, the same to be 
paid her at her marriage. 

"Item. I frfve to my jn-anddaughter, Sarah 
Dwinnel, the sum of sixty pounds, lawful 
money, to be paid In the following manner, 
namely, twenty pounds to be paid her as 
soon as she an-ives to the age of twenty- 
one years; but if she should see fit to marry 
before the age of twenty-one years, the same 
sum of twenty pounds to be paid hei- 
and the remainder to be paid in three 
y(»ai*s ?ifter she arrives to the age of 
twenty-one, with lawful interest for tlic 
same till paid; and I also order her, 
tlie said Sarah Dwinnel, to be main- 
tained out of that part of my estate I 
give to my sons, John and Jacob Kittredge, 
until she arrives to the age of eighteen years. 

"Item. I give to my daughter, Elizabeth 
Kittredge, the sum of fifty-three pounds, 
six shillings and eight pence, lawful money, 
of which sum thirteen pounds, six shillings 
and eight pence Is to be paid her at my 
decease, and the remainder to be paid her in 
four years after, with lawful interest for 
the same till paid. 

"Item. I give to my daughter, Hannah 
Kittredge, the sum of sixty pounds, lawful 
money, twenty poimds to be paid her when 
slie arrives to the age of twenty-two years (ex- 
cept she should marry before she arrives to 
the age of twenty-two years), then the said 
twenty pounds to be paid her, and the re- 
mainder to be paid in three years after, with 
Interest for the same till paid. I also give 
her my best bed and furniture. 

"Item. I give to my daughter, Susanna 
Kittredge, the sum of sixty pounds, lawful 
n^ney, twenty pounds to be paid her when 
she arrives to the age of eighteen years, and 
the remainder In five years after, with inter- 
est for the same till paid. 

"Item. I give to my three daughters, 
namely, Elizabeth, Hannah, and Susanna 
Kittredge, the remainder of my household 
goods and furniture (excepting wet and ilrv 
cash), and also the one third which I gave 
Sai-jih, ray aforesaid wife, or what of the 
same may remain at her decease or mar- 
riage; all of which is to be equally divided 
amongst them, my abovesald daughters. I 
also give to them, my said daughters, the 
privilege of living in my house for so long as 
they shall live a single life, and the liberty 
of liceping a cow and one swine on the 
produce of my land I have given to my two 
sons, John and Jacob Kittredge. 

"Item. It is my will, that if either of my 
daughters or granddaughters aforenamed 
should die and leave no lawful issue, then, 
what I have given to either of them, should 
be equally divided amongst my surviving 
daughters or their heirs. 

"Item. I give to my said sons, John and 
Jacob Kittredge, my wet and dry cash, and 
also my pew In tlie North Meetinghouse in 
Andover, aforesaid, to be equally divided be- 
tween them, they to allow my aforesaid 
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wife and daughters to sit In said pew as 
long as they live unmarried. And if there 
is any of my estate that I have not disposed 
of in tills will, eitlier real, personal, cr mixed, 
of what name or nature soever, I give the 
same to my aforesaid sons John and Jacob 
Kittredge. 

"Lastly. I do hereby constitute and ap- 
point my aforesaid son, John Kittredge, the 
sole executor of this my last will and testa- 
ment, allowing this and no other to be so. 

"In witness whereof, I, the said Joho 
Kittredge, have hereunto set ray hand and 
seal, this twentieth day of September, 
Apuo Domini one thousand seven hundred 
and seventy-five, and the fifte^th year of 
His Majesty's reign. John Kittredgo.'* 

It was admitted by the parties, that said 
testator died in the year 1775; that his will 
was duly proved August 5, 1776; that his 
two sons, John Kittredge and Jacob 
Kittredge, survived him; that said John 
Kittredge died in the year 1826, never having^ 
been married; that said Jacob Kittredge 
died In the lifetime of his brother John, on 
July 15, 1807, leaving the following children, 
namely, John Kittredge, his oldest child, 
who died without ever having had issue, on 
the tenth of January, 1823; Jacob Kittredge, 
his next oldest child, who died December 
18, 1831, having had issue one child, who is 
the demandant, Hannah Kittredge Abbott; 
Thomas W. Kittredge, his next diild, who is 
now alive; Hannah Kittredge, his next child, 
who died, intestate, on the 2Sth October, 
1815, never having had issue; George W. 
Kittredge, his next child, who died Jtily 4, 
1836, Intestate, having had issue one child, 
Jacob Kittredge, who is now alive, and 
William H. Kittredge, his last child, who 
died, intestate, on the 1st of October, 1849, 
never having had issue. The marriage of 
the demandants was also admitted, and that 
the surviving son of Jacob Kittredge, the- 
devisee named in said will, and also his sur- 
viving grandchild, had before the commence- 
ment of the suit, released and conveyed to- 
demandants all their interest and title in the 
demanded premises. [Judgment for defend- 
ant. Affirmed, by supreme court, 18 How^ 
(59 U. S.) 202.] 

Bartlett, for demandant 

0. G. liOrlng and Merwin, contra. 

OUBTIS, Circuit Justice. The questlOD 
presented for the decision of the court Is, 
whether John and Jacob Kittredge took es- 
tates tail under the will of their father, John 
Kittredge. The devise to them is In the fol- 
lowing words:— 

"I give to my sons, namely, John and Ja- 
cob Kittredge, all my lands and buildings In 
Andover aforesaid, (excepting tb.e land I 
gave to my son Thomas aforesaid,) which 
buildings consist of dwellings, houses, bams, 
corn-house, grist-mill, and cider-mill, all of 
every denomination; also ail my live-stock 



ABBOTT (Case No. 11) 

of cattle, horses, sheep, and swine, and all 
my husbandry utensUs of every denomina- 
tion, and all my tools that may be useful for 
tendbig the mills aforesaid; and also all my 
bonds and notes of hand and book accounts, 
together with what money I may have at my 
decease, and my wearing apparel. I give the 
same to my said sons to be equally divided 
between them; and in consideration of what 
I have given my said sons, John and Jacob 
Kittredge, the executor of this testament 
(hereinafter named) is hereby ordered to see 
that all my just debts and funeral charges, 
together with all the legacies In this wm 
mentioned, be paid out of that part of my 
estate I have given my two sons, John and 
Jacob Kittredge, to whom I give each one 
bed and bedding. 

"Item. It is my will that if either of my 
said sons, namely, John or Jacob lattredge, 
should happen to die without any lawful 
heirs of their own, then the share of him 
who may first decease shaU accrue to the 
other survivor and his heirs." 

Independent of the last clause, by which 
the estate is given over, I am of opinion that 
the sons would have taken an absolute estate 
in fee-simple. 1. Because one of the devi- 
sees, John Kittredge, is made executor of 
the will, and is required to see that all the 
tes.tator's debts and legacies be paid, out of 
that part of the testator's estate devised to 
iiimself and his brother Jacob. This is a 
charge on John, personally, in respect of -the 
estate given to him, as was held in Doe v. 
Snelling, 5 East, 87; Lithgow v. Kavenagh, 9 
Mass. 161; Wait v. Belding, 24 Pick. 129. 
The distinction is between a charge to be 
paid out of rents and prolits only, and a 
charge to be paid by the devisee at all events 
out of the estate in his hands. In the last 
case, the devisee takes a fee, though, un- 
doubtedly, it may be cut down to an estate 
taU by words showing that intent. Slater v. 
Slater, 5 Term II. 335. As this would give 
a fee-simple to John, and as the intent of 
the testator Is clear, to have the two take 
the same estate, the estate of Jacob would 
necessarily be held to be a fee simple also. 
See Lord Bllenborough, in Roe v. Daw, 3 
Maule & S. 518. 2. Among the legacies 
given by the will is, the maintenance of Sa- 
rah Dwinel, until she should arrive at the 
age of eighteen years, "out of that part of 
my estate I give my sons John and Jacob 
Kittredge." If only life estates were given 
to John and Jacob, both might die before 
the legatee became of that age, and thus 
the clearly expressed intention of the tes- 
tator be defeated. 3. The testator directs 
his debts and legacies to be paid "out of 
Hmt part of my estate I have given to my 
two sons, John and Jacob Kittredge." It is 
held in Massachusetts, in conformity with 
many decisions elsewhere, that if the tes- 
tator had a fee, a devise of his estate carries 
a fee. The word "estate" If not controlled 
by some other language of the will, being 
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construed to designate the quantity of inter- 
est, and not merely the corpus of the subject 
of devise. Godfrey v. Humphrey, 18 Pick. 
537. 

Now, though this use of the word "es- 
tate" occurs only in the clause charging the 
debts and legacies, and not in that em- 
ployed to make the gift, yet the intent of 
the testator may as well appear in the for- 
mer, as in the latter clause. Indeed, all those 
cases, in which it has been held, that a 
charge upon the devisee of a gross sum, or 
of debts and legacies, implies a gift of more 
than a Ufe-estate, are authorities to show 
that the testator's intent to give a fee may 
be found in such a clause. And if it may 
be inferred from the duty created by such a 
clause, why not also from the language em- 
ployed in creating that duty; provided that 
language is sufiicient to show, that the testa- 
tor understood that he had given an estate 
in fee to his sons? If a devise, which, by 
its terms, would carry only an estate for 
life, is followed even in another part of the 
will, by language which shows the tes- 
tator beUeved he had given a fee, a fee will 
pass, because the intent of the testator Is 
to govern, and that intent is to be collected 
from the whole of the w^lU. 

This testator, in referring to what he had 
^ven to his two sons, calls it "that part of 
my estate." There are many cases in which 
it has been held, that the word estate is to 
be construed to refer to the testator's inter- 
est in the land devised, although coupled 
with other words which could refer only 
to the particular land, the subject of the de- 
vise. Thus, "ray estate consisting of thirty 
acres of land, situate in the parish ^of 

A ;" "my estate in the occupation of 

B ," carry a fee; 2 Pow. Dev. 413. Here 

the words "estate situate," &c., mean not 
only the land, hut the interest of the testa- 
tor therein; so in the case at bar, "that part 
of my estate" means, not only the particular 
tracts of land before described, but the in- 
terest of the testator in those tracts of land. 
The question is, whether he intended to do- 
vise to each son an estate tail general, with 
cross remainders in fee, or a fee-simple con- 
ditional, with an executory devise over; and 
this depends on the intent of the testator 
to provide for a definite or indefinite failure 
of issue. 

If the first taker was to have a fee-simple, 
and the estate is given over on a definite 
failure of issue, that is to say, in this case, 
a failure at the decease of the first taker, 
then the limitation over may take effect as 
an executory devise, because the contingency 
is determinable within those reasonable lim- 
its established by law to prevent perpetui- 
ties. This has been the law since the case 
of Pells V. Brown, Cro. Jac. 590. 

I know of no question which is involved 
In so much doubt, and has been the subject 
of so many conflicting decisions as this one 
concerning the definite or indefinite failure of 
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Issue. It has been deemed expedient in Eng- 
land, .nnd in several of the United States, 
to remove these distressing doubts and diffl- 
■cultles by legislation. In Massachusetts there 
is no statute on the subject; and ttds ques- 
tion in the case at bar must be decided ac- 
-cording to tiie rules of interpretation, which 
make part of the common law of the state. 
If I can find in the decisions of the highest 
judicial tribunal of the state, any settled 
rule of construction applicable to this will, 
-and capable of determining whether this tes- 
tator has provided for a definite or indefi- 
nite failure of issue, it Is my duty, as it cer- 
tainly would be my pleasure, to follow and 
apply it In Jackson v. Chew, 12 Wheat, 
t25 U. S.] 153, and Waring v. Jackson, 1 Pet. 
[26 U. S.3 570, cases which went to the su- 
preme court from the state of New York, 
that court declined to review the decisions on 
this subject, because it was found there was 
a settled rule in the state of New York. My 
first duty, therefore, is to ascertain whether 
the law of Itlassachusetts is settled. 

The case of Parker v. Parker, 5 Mete. 
[Mass.] 134, was cited as controlling the case 
Jit bar. I do not think it can be so consid- 
ered. I think that case was determined up- 
on two points. 1. That by the true construc- 
tion of the whole will taken together, the 
sons took no more than an estate tail. 2. 
That the rule in Purefroy v. Rogers, required 
the estate limited over, to take effect by way 
of contingent remainder. It is true, that the 
rule settled in Purefroy v. Rogers, 2 Saund. 
SfiS, has been often recognized in this coun- 
try', and especially in Massachusetts. Haw- 
ley V. Northampton, 8 Mass. 3; Nightingale 
V. Burrell, 15 Pick. 110; Parker v. Parker, 
5 Mete. [Mass.] 134. That rule as laid 
down by Lord Hale is, that "where a con- 
tingency is limited to depend on an estate 
of freehold, which is capable of supporting 
a remainder, it shall never be construed to 
be an executory devisQ, but a contingent 
remainder only, and not otherwise." But 
this rule does not operate until it is ascer- 
tained what the particular estate is, and that 
it is capable of supporting a contingent re- 
mainder. 

I do not understand it to be a rule of 
construction, to be used in determin- 
ing what particular estate the testator in- 
tended to devise, but a rule of law which 
determines the kind of estate which must 
he deemed to be limited over after the pa^*- 
tlcular estate intended to be devised has 
been ascertained. And, therefore, I have 
not allowed it to have any weight in this 
case. The difficulty which I find in assent- 
ing to this decision of Parker v. Parker, 
arises from two considerations. The first 
is, that the limitation over is clearly upon 
u definite failure of issue, because the first 
taker must not only die without issue, but 
he must die before he arrives at the age 
of twenty-one. If he survives the age of 
twenty-one years, the estate is not to go 



over, although the next day he should die 
without issue. In that event, the estate is 
to go to his heirs general, for he leaves no 
heirs of his body, and the estate is not to 
go over; it must therefore go to his heirs 
general, if he has more than a life-estate; 
and accordingly it has been decided In many 
cases, that If the limitation over be upon 
the conticgciicj" of dying under age ajid 
without issiii', the first biker has a coa 
ditlonal fee-simple and not an estate tail. 

Mr. Justii;e fStfi-y so hold in Ijppi^tt v. 
Hopkins. [Case N-j. 8,380,] where the cider 
autiioritics ara all c'led; and moro recently 
the same rule is laid down and acted on in 
Glover v. Monckton, 3 Bing, 13; Doe v. 
Johnson, 16 Eng. Law & Eq. 550; Bamitz 
v. Casey, 7 Cranch, [11 U. S.] 4.50, and also 
in Ray v. EnsUn, 2 Mass. 554, and Rich- 
ardson V, Noyes, Id. 56. This distinction 
between a definite or indefinite failure of 
issue, was not adverted to by either the 
counsel or the court in Parker v. Parker. 
It is not easy to reconcile this decision with 
that of Richardson v. Noyes, 2 Mass. 56; 
but if there is any discrepancy, It touches 
the question, what estate was intended to 
be given to the first taker. 

As I am satisfied, that under this will the 
sons were intended to have a fee; and 
as the provisions of this will are substan- 
tially different from those in the case of 
Parker v. Parker, so far as respects the 
estate of the first taker, I do not consider 
that case can apply to this one. In Hawley 
* . Nortlinmptou, s Mass. 41, Mr. Chief Jus- 
tice Parsons pays: "Now it seoms to be 
sottl'*-!, thai a devise to one and his hell's, 
and if he die without issue, or without leav- 
ing issue, then to another, creates an estate 
tail In the first devisee with a remainder 
over, when the limitation over can take 
effect as a remainder, unless there are 
other words to control this construction." 
This rule, with its qualification, being in 
conformity with the earlier cases In Massa- 
chusetts, and with the whole current of 
decisions in England, and with very numer- 
ous decisions elsewhere, I consider to be the 
law of Massachusetts, and that the diffi- 
cult inqifiry in this case arises under the 
qualification of the rule; and is, whether 
there are in this will words sufficient to 
render inapplicable tliis rule of constniction. 

Before adverting to some of the most im- 
portant cases on this subject, I think it 
may be said with truth, tliat the American 
courts, while w.±ey have recognized the rule, 
have shown a strong disposition to lay hold 
on pretty slight expressions in the will to 
defeat its operation; a tendency which has 
been effectually sanctioned, not only In 
several states in this country, but In Eng- 
land, by legislation wliich abolishes the rule 
altogether. A review of the American cases 
on this subject would occupy too much 
space. I will refer to some of the most im- 
portant. Anderson v. Jackson, 16 Johns. 
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3S2; Wilkes v. Lion, 2 Cow. 333; [Patterson 
V. Ellis,] 11 Wend. 259; [Cutter v. Doughty,] 
23 Wend. 513; Saund. Cli. 450; [Den v. 
Sdienck, S N. J. Law,] 3 Halst. 29; [Morgan 
V. Morgan,] 5 Day, 517; [Coucli v. Gorham,] 
1 Conn. 36; [Rapp v. Rapp. 6 Pa. St.] 6 
Barr, 45; [Johnson v. Currin, 10 Pa. St.] 10 
Barr, 498; Jackson v. Chew, 12 Wheat. [25 
U. S.] 153; [Hall v. Chaffee,] 14 N. H. 215/ 
opinion of Parker, C. J.; and the supreme 
court of Massachusetts in Ide v. Ide, 5 Mass. 
500, and Richardson v. Noyes, 2 Mass. 56, 
have evinced a like tendency. In Ide v. Ide, 
the devise was, to the testator's son and 
his heirs; hut if he should die and have no 
lawful heirs, what estate he shall leave to 
be equally divided between I. and N. This 
was held to import a definite failure of 
issue, by reason of the words, what estate 
"he shall leave." In Richardson v. Noyes, 2 
Mass. 56, the devise was to three sons, not 
expressly in fee; and if ^ther or any of them 
should die without children, the survivor or 
survivors to take; this was held to give a 
fee-simple, defeasible on the first taker's 
dying without issue, living at his decease. 

Let us now turn to tliis will to see whether 
the testator intended to give the share of 
each son over, if he should die without 
issue living at his decease, or upon an in- 
definite failure of issue. His words are, 
that if eitlier of my said sons should happen 
to die without any lawful heirs of their own, 
then the share of him who may first 
decease, shall accrue to the other sur- 
vivor and his heirs. The words "without 
any lavsrful heirs of his own," cannot be con- 
strued literally, because the contingency 
provided for, is the survivorship of one 
who would necessarily be a collateral heir; 
heirs of his own must, therefore, be con- 
strued to mean lineal heirs of his own. 
I^wis, Perp. 311; 2 Jarm. Wills, 238. 

The question is, whether this failure of 
lineal heirs was to be on the decease of the 
first taker, or at any time afterwards. 1 
am of opinion that it was a definite and 
not an indefinite failure of issue which was 
thus provided for, and for the following 
reasons:— First. There can be no doubt that 
a fee-simple and not a fee-tail is devised 
over. The devise is to "the other survivor 
and his heirs;" yet, this is called the share 
of him who may first decease. If the word 
"share" is construed to mean the quantity 
of interest in the particular land which was 
devised to him who may first decease, it 
would follow, that, inasmuch as a fee Is 
given over from the first taker, a fee was 
devised to the first taker; such a deduction 
is but the converse of the reasoning by 
which a fee is held to pass under a devise 
of the testator's estate. That reasoning is, 
that the word estate means the interest of 
the testator, and as he had a fee-simple, a 
fee-simple is given. Here a fee-simple is 
given over, and it is designated as the share 
of the first taker; if that means Uie estate 



or quantity of interest of the first taker, the 
testator has, in effect, described it as a fcc- 
simple, by giving it over as such. I do not 
perceive any good reason why the word 
"share" may not be thus interpreted. In 
Pettywood v. Cook, Cro. Eliz. 52, where 
there was a devise in fee to three persons, 
in severalty, and if either of the devisees 
should die witliout issue, the survivors should 
enjoy "totam illam partem," it was held 
only a life-estate was given by th(«e words; 
but Willes, Ch. J., in Moone v. Heasenian, 
Willes, 143, says, he should have decided 
otherwise, as does Lord Ellentwrough, in 
Bebb V. Penoyre, 11 East, 1G2, who was in- 
clined to the opinion, that the words "ray 
half part," would carry the interest of the 
deviser. In Denn v. Balderston, Cowp. 257, 
tliere seems to have been no doubt felt that 
the words "their property and share In the 
premises," would carry the whole estate; 
and the use of the phrase, "share and share 
alike," is habitual among conveyancers to 
designate an equal division of the subject, 
both as to quantity of estate as well as the 
corpus or thing devised. So In Paris v. 
MiUer, 5 Maule & S. 408, the words being 
"my share of the Bastile and other estates,'* 
it was held that the word "share" denoted 
the interest in the thing devised. Without 
undertaking to say that a devise over of a fee, 
by the name and description of the share 
of A. B., necessarily imports that A. B. 
took a fee, I t>^<"Tf it has a tendency to show 
such was the understanding of the testator, 
which may or may not be sufficient, accord- 
ing to the particular phraseology of the will 
in question. 

Second. This gift to the two sons includes 
pei"Sonal as well as real estate. Tiie assmnp- 
tlon, that Gie testator intended to hmit over 
personal estate, consisting of tools and uten- 
sils, bonds and otlier choses In action, and 
cattle and horses, in the event of an indefi- 
nite 'failure of issue, is very violent; a simi- 
lar state of facts in Kiehardson v. Noyes, 2 
Mass. 50, led Mr. Justice Sedgwick to de- 
clare that such a supposition was absurd. 
I am aware that there Is considerable weight 
of authority in favor of the position that 
this difficulty is to 'be got over by holding, 
that two different limitations were intended; 
that as to realty the testator intended an 
Indefinite, and as to the personalty a definite 
failure of issue. This resort seems to be 
countenanced by Parsons, Ch. J., In Hawley 
V. Northampton, 8 Mass. 39. He refers to 
some of the authorities which support it; 
others are: [Slieffield v. Lord Orrery,] 3 
Atk. 288; [Crooke v. De Vandes,] 9 A^'es. 
203; [Ryder v. Gower,] 6 Brown Pari. Cas. 
309; [Den v.Shenton,] 2 Chitty,662; [Mazyck 
V. Vanderhorst,] Bailey, Eq. 48. But I ap- 
preliend that tlie number as well as tlie 
weight of the authorities is the other way. 
[Addlington v. Cann.] 3 Atk. 147; [Morgan 
V. Sunnan,] 1 Taunt. 289; [Campbell v. 
Harding,] 2 Russ. & M. 300, deuymg the 
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distinction between real and personal estate, 
iis do Lord Hardwicke, [Beauclerk t. Dor- 
mer,] 2 Atli. 314; Lord Tlimiow, [Newman 
V. Ne\viuan,] 1 Bro^vn, Oh. 188; [Everest v. 
<;oll.J 1 Yes. .Tr. 28G; Lord Alvanley, [Raw- 
lins V. Goldfrap,] 5 Ves. 440; Lord Lough- 
l)oronj;li. [Cliaudless v. Price,] 3 Ves. 90; 
Sir William Grant, [Barlow v. Salter,] 17 
Ves. 479; Lord Ivenyon, [Porter v. Bradley,] 
a Term R. 143; [Roe v. Jefifery,] 7 Term R. 
595; tlie court of king's bench, [Dansey v. 
Gritiiths,] 4 Manle & S. G2; and the supreme 
court of North Carolina, [Den v. ZollicofEer,] 
3 Dev, & B. 438. 1 would speak with proper 
reserve concerning what has produced this 
distressing conflict of opinion and decision; 
but it seems to me to be going too far to 
attribute to a testator an intention to make 
distinct and different limltailons, when he 
has signified no such hitention; but on the 
contrary has given over both species of 
property by the same words, as forming one 
subject, and to be affected by only one con- 
tingency. 

Tliird. The particular language of this 
clause, in this will, in my judgment, points 
strongly to a definite failure of issue. The 
testator makes no attempt to continue the 
whole property in the issue; for whether 
the cstjite of the first taker be held to be a 
fee-simple or a fee-tail, he has clearly lim- 
ited over, a fee; and it is not probable that 
his intent was, tliat in the event of both 
nmictios being united In the survivor, he 
should hold one half in tall, and the other 
half in fee. The use of the words "other 
survivor," in this clause, taken in con- 
nection with the words "first decease," 
are also entitled to much weight 1 
«m aware that there are many decisions 
tliat the word "survivor" means simply 
"other," and does not import a deiinitc fail- 
ure of issue. See Chancellor Kent's opinion 
in Anderson v. Jackson, 16 .Tohns. 418; Doe 
V. Wairiewright, 5 Term R. 427; Cole v. 
Sewell, 2 Con. & L. 344. But there are 
weighty authorities the other way, particu- 
larly in the state of New York. See Jack- 
son v. Chew, 12 Wheat. [25 U. S.] 153, and 
the New York cases cited above. 

In this will the limitation over is not simply 
to the survivor, but to "the other survivor." 
To construe "survivor" here to mean simply 
•"other," would deprive it of all force. It is 
to be observed, too, that it Is only the share 
of him "who may first decease" which is 
Riven over. These words certainly add to 
the strength of the word survivor. That 
AA'ord naturally imports the one who shall 
he alive at the decease of the other. Here, 
then, the testator in describing the subject 
of the devise over, has called It the share 
•of him who may first decease; and in de- 
scribing the one who is to take, has used a 
word which indicates that he is to be ahve 
wlien the estate goes over. It seems to me 
that the natural construction is, and the 
real meaning of this testator was, that tf one 



of these sons should die -vrtthout Issue in the 
hfetime of the other, the other was to have 
the whole. If this contingency should not 
happen, the testator desired to make no 
further provision on the subject 

To declare this or any other construction 
of this clause to be free from doubt or in 
entire harmony with all the authorities, 
would prove nothing but want of reflection 
or examination. All I can venture to afiirm 
is, that after deliberate and attentive con- 
sideration of the will, and of the rules of 
ccnstruction which seem to me applicable 
to it, the best opinion I have been able to 
form Is, that by way of executory devise, 
the share of the son first dying without Is- 
sue in the lifetime of the other, was to go 
over to that survivor, and that, subject to 
this contingency, each took a fec-slmple. 

[NOTE. The demandants sued out a writ of 
error from the supreme court. Mr. Justice 
Grier, speaking for the court, held: "U'here 
are no words of inheritance in this first clause 
of the devise to John and Jacob; but such 
words are not absolutely necessary in a will to 
the ^ft of a fee. The subject of this devise is 
described as 'that part of my estate.' The 
word 'estate,' or *that part of my estate.' has 
always been construed to describe, not only thu 
land devised, but the whole interest of the tes- 
tator in the subject of the devise. * * * 
Moreover, the legacy given for the maintenance 
of Sarah Devinney, 'to be paid out of that part 
of my estate given to John and Jacob,' would 
be defeated by their dealh, before she arrived 
at the age of 18, if the devise to them was of 
a life estate only. The intention of the testator 
must be drawn from the whole context of his 
will. • * * We are of opinion that John 
and Jacob each took a fee in their respective 
'share' or moiety of the estate devised to them. 
It remains to consider the effect of the second 
clause of the will, which is in these words: 
*It is my will that, if either of my said sons 
• * * should happen to die without any law- 
ful heirs of their own, then the share of him 
who may first decease shall accrue to the other 
survivor and his heirs.' Viewing this clause 
free from the confusion of mind produced by 
the numerous conflicting decisions of courts, 
and untrammeled by artificial rales of con- 
struction, we think that no two minds could 
differ as to the clear intention of the testator. 
By 'lawful heirs of their own' he evidently 
meant lineal descendants or issue. The contin- 
gency contemplated is as definite as language 
can make it.^' The judgment of the circuit 
court was aflarmed. Abbott v. Essex Co., IS 
How. (59 U. S.) 202.] 

The following opinion [reprinted from 17 
Law Rep. 616, note] of the late Hon. Jeremiah 
Mason, given in the year 1833, will be read 
with interest in connection with the foregoing 
decision: 

OPINION. I have considered the question 
proposed on the devise of the will of .Tolm Kit- 
tridge to his sons, John and Jacob, viz: — Ibt. 
What kind of estate did John and -Tacob lake 
by the will? 2d. Was it an estate Isiil? 3d. 
If so, could either John or_Jacob so liispose of 
it as to bar the heirs in tail? 4th. If an estate 
tail was given, does Jacob's part go to the 
daughter of Jacob, the son of .Tacob the devisee, 
or to Thomas, the oldest sou of .Tnoob the dev- 
isee, now surviving? 

The first clause of the devise giving the real 
estate with certain personal estate to the two 
sons, John and Jacob, without any limitation, 
and charged with the payment of debts and leg- 
acies, would create a fee simple by implication. 
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were not this implication repelled by the next 
clause. Such construction arises from the pre- 
sumption that the testator intended a bene&t 
to the doTisees; which, if a life estate only 
was given, might fail or be defeated by their 
death, before the rents or income had equaiea 
the amount of the charges. But a life estate 
cannot be thus enlarged to a fee simijle by con- 
struction against the manifest intention of t&e 
testator. It is sufficiently apparent, from tue 
subsequent clause, that such was not tfte in- 
tent of the testator in this case. Besides a tee 
tail cannot by such charge alone be converted 
into a fee simple. It has been held that such 
implication does not apply to a devise of a tee 

tail 

The second clause, I think, gives the two 
sons, John and Jacob, a fee tail general m 
their respective moieties, with cross remainders 
in fee simple, it is obvious the dying without 
any lawful heirs, as used in this clause, must 
mean heirs of the body, as neither of the broth- 
ers could die without collateral heirs, while the 
other or his issue survived. The giving of the 
share of him who may first decease to the sur- 
vivor and his heirs, must be construed to mean 
the share of the one so dying without issue. 
After giving each son a fee tail, it would be 
absurd to suppose the testator intended that 
the share of the one who should happen to de- 
cease first should go to the survivor in case the 
deceased sou left issue, Jacob, it is stated, 
died first in 180(j, leaving issue, John, Jacob, 
Thomas, and other children, having by deed of 
bargain and sale, dated 19th September, 17S9, 
conveyed all that was devised to him to his 
brother John, to hold in fee simple.. John, the 
devisee, died in 1826. never having had issue, 
and bv his will devised all his estate to a sister 
and niece. John Kittridge, the oldest son of 
Jacob, the devisee, died in 1822, without issue. 
Jacob Kittridge, the next eldest son, died m 
1831, leaving issue, one daughter. Thomas 
Kittridge, the next oldest son, is still living. 
It was easv for John and Jacob, the devisees, 
to have destroyed the entailment by a common 
recovery, but it is supposed no recovery was suf- 
fered, as none is stated. By a statute of this 
state, (1791, c. GO,) a deed duly witnessed and 
for good, or valuable consideratiou and bona 
fide, destroys the entailment and bars the heir 
in tail. But the deed from Jacob to .John was 
dated in 1787, before the passing of that stat- 
ute, and therefore cannot have such effect. 
The deed was valid to pass the estate during 
the life of Jacob, and no longer; operating by 
force of the statute of uses, it created no dis- 
continuance. On his death in 180C, the moiety 
given him in tail went to his eldest son Jolm. 
On the death of John, the son, m 1822. without 
issue, it came to Jacob, the next eldest son, 
and on his death in 1831 it came to his daugh- 
ter, she being his only child. In case I am 
right in the opinion that the devise created 
cross remainders in fee simple on the death of 
John in 1826 without issue, the heirs of Jacob 
were entitled to his moiety. 
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ABBOTT V. McGAilTNBY. 

[Holmes, 80.]^ 

Circuit Court, D. Massachusetts. Oct., 1871. 

Judicial Sale— Giving Ciiedit— Conveksiox. 

A wagon and other articles, the property of 

an express company, then in possession of a 



'[Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
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stable-keeper, attached on mesne process in a 
suit against the company, were bought at sher- 
iff's sale made under statute of Massachusetts, 
by the attaching creditors, under an agreement 
with the sherifE that credit should be given for 
the articles they might purchase at the sale un- 
til the decision of the suit in which the attach- 
ment was made. After the sale, the officer and 
the auctioneer instructed the stable-keeper not 
to deliver any articles sold, except on produc- 
tion of a receipt for the purchase-money, signed 
by the auctioneer. Before payment for the 
wagon, and while it was still in the stable- 
keeper's possession, and without the knowjeage 
of the purchasers, it was distrained and soKi 
by a United States collector of internal revenue, 
after notice to the express company, for non- 
payment of taxes due from the company.- Htjd. 
that the right of property in the wagon vested 
by the sale in the purchasers, and that they 
could maintain trespass de bonis asportatis 
against the collector for its conversion. 
[See Corfield v, Coryell, Case No. 3,230.] 

At law. Action of trespass de bonis as- 
portatis for a wagon; heard by the court 
on an agreed statement of facts. The plain- 
tiffs on the twentieth day of NoveuVL>er. 
1868, on a writ in their favor against the Now 
England Express Company, caused a wagon 
and other goods, then the property of the 
express company, to be attached by a dep- 
uty-sheriff. Under the statute of Massachu- 
setts authorizing the sale of property at- 
tached on mesne process, the deputy-sheriff 
employed an auctioneer to sell the propeiiy 
attached, including tills wagon. 'Oio auction 
was held Dec. 9. 1868, on the premises of 
one Johnson, a stable-keeper, where the wag- 
on then was. Many articles belonging to tne 
express company were sold, and the wagon in 
question was struck off to the agent of tho 
plaintiffs. There was an agreement between 
the plaintiffs and the deputy-shei-iff that tb?y 
need not pay for what they purchased at 
the sale until the suit should be decided. 
They did not pay for the wagon until Jan. 
6 1869, when they gave the deputy-sheriff 
a due blU for it and other articles purchased 
by them at the sale. After the sale, the 
stable-keeper was histructed by the deputy- 
sheriff and the auctioneer not to deliver any 
of the articles that had not already been 
taken away, unless the purchaser should 
bring a receipt from the auctioneer showing 
that the articles had been paid for. Among 
the articles left was this wagon. Nov. 13. 
1868, the New England Express Company 
made their monthly return of receipts dur- 
ing the month of October precedhig to the 
assistant-assessor, showing a tax due from 
the company for the month of October, 
amounthig to $291.12. Thereafter, on Nov. 
20, 1868, a notice that the tax had been as- 
sessed, and must be paid on or before the 
last week-day of November, was sent by the 
defendant. United States collector of Internal 
revenue, to the New England Express Com- 
pany. On the third day of December, the 
tax not having been paid, another notice 
was sent to the express company by the de- 
fendant, that if the same were not paid with- 
in ten days, with a penalty of five per cent 
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additional, it would be collected by distraint 
and sale of property; and accordingly on 
Dec. 19, 1868, the defendant distrained the 
wagon in question for said taxes. The wag- 
on was then still on the premises of John- 
son, not having been removed by the plain- 
tiffs. On the same day, the defendant left 
at the office of the express company a no- 
llco bearing that date, addressed to E. B. 
Taft, of Boston, signed by the defendant, as 
collector, of distraint of two wagons stated 
to belong to the express company, for non- 
payment of taxes due from the company, 
and that unless the taxes and penalty, with 
expenses of distraint, were paid before ten 
o'clock, A. 11, of Jan. 2, 1869, the property 
would be sold by public auction on that day; 
and the wagon was accordingly so sold. 

It was admitted that the taxes were legally 
assessed against the express company; and 
that the proceedings of the defendant, ex- 
cept as to notice of distraint and sale, and 
the proceedings of the state officer, were reg- 
ular and according to law. No other notice 
or document of any sort relating to the dis- 
traint and sale was left with any one, but 
publication was duly made. One E. A. Taft 
was, at the time, auditor of the express com- 
pany. There was no other person by the 
name of Taft at that time connected with or 
employed by the company. The plaintiffs 
knew nothing of the distraint of the wagon, 
or of the amount of the tax, or of the time 
or place of sale, until after their payment for 
the wagon. 

George W. Esterbrook and Samuel 0. East- 
man, for plaintiffs. 

John C. Eopes and Francis W. Hurd, for 
defendant. 

SHEPLEY, Circuit Judge. It is contend- 
ed on the part of the defendant that the 
plaintiff upon the facts in this case Is not 
entitled to maintain an action of trespass 
de bonis asportatis. So far as the form of 
action is concerned, the principle of law con- 
tended for by the defendant is undoubtedly 
correct. 

The general principle of law is, that. In 
order to sustain an action of trover, or tres- 
pass de bonis asportatis, the plaintiff must 
have had, at the time of the alleged taldng 
or conversion, ^ther possession or a right 
to the immediate possession of the goods; 
Buch a right as to be entitled to reduce 
the goods to possession when he pleased 
to do so. Bloxam v. Sanders, 4 Barn. & 
C. 941; Smith v. Milles, 1 Term R. 475, 
480; Ward v. Macauley, 4 Term R. 489; 
Putnam v. Wyley, 8 Johns. 432; Muggridge 
V. Eveleth, 9 Mete. [Mass.] 233. Defendant 
contends that plaintiffs had not either 
properly, possession, or the right to im- 
mediate possession, at the time of the 
alleged taking. He claims that the prop- 
erty of the express company had not been 
divested, and did not pass to the plaintiffs, 



for the reasons that the sale to them was 
on credit, and that there was no actual de- 
livery of the property. He contends, fur- 
ther, that the possession of Johnson was not 
the possession of the plaintiffs, and that the 
plaintiffs had not the right to possession 
until they paid the price, the officer having 
a special property in the goods until paid 
for. The case of Prouty v. French, 2 Pick. 
586, is relied upon to show tliat no prop- 
erty passed by a sale upon credit made by 
an officer. The case of Prouty v. French 
was the case of a conditional sale on credit 
on execution. There a speedy sale was 
indispensable, and the proceeds were needed 
for the immediate satisfaction of the execu- 
tion on whicli the sale had been made. The 
sale in this case was regulated by an en- 
tirely different statute, wliich provides for 
a sale on mesne process whenever the 
parties consent in writing, or whenever the 
property attached on mesne process may be 
liable to perish, waste, or greatly depreciate 
in value by keeping, or cannot be kept with- 
out great and disproportionate expense. 
The object is to hold the goods or the pro- 
ceeds, in some form or other, till judgment 
shall be rendered. In reference to such a 
sale, the supreme court of Massachusetts 
(Morton, J.) say, in Crocker v. Baker, 18 
Pick. 407, 412: "We do not perceive that 
the credit given by the officer forms any 
objection to the validity of the sale. The 
goods would not sell for less on a credit 
than they would for cash. The officer 
might, and probably would, make himself 
responsible for the price. But neither debt- 
ors nor creditors would be liable to suffer. 
Nor does the statute, expressly or by impli- 
cation, prohibit this mode of sale." 

The proceedings of the officer being legal, 
the property vested in the purchasers. There 
was an agreement between the sheriff and 
tlie plaintiffs that they should have credit 
on their purchases until the suit was de- 
cided. Where goods are sold, and noth- 
ing is said as to the time of delivery 
or the time of payment, and every thing 
the seller has to do with them is com- 
plete, the property vests in the buyer, so 
as to subject him to the risk of any acci- 
dent which may happen to the goods, and 
the seller is liable to deliver them whenever 
demanded, upon payment of the price; but 
tlie buyer has no right to have possession 
of the goods till he pays the price. If goods 
are sold upon credit, and nothing is agreed 
upon as to the time of delivering tlie goods, 
the vendee is immediately entitled to the 
possession, and the right of possession 
and the right of property vest at once 
in him; but his right of possession is 
not absolute; it is liable to be defeated if 
he becomes insolvent before he obtains pos- 
session. Bloxam v. Sanders, 4 Bam. & G. 
941. After the sale, the purchaser on credit 
was immediately entitled to the possession, 
and his right was not divested by the gen- 
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eral instructloiis given by the officer and 
the auctioneer to the stable-keeper, after 
the sale, not to deliver the articles sold to 
the purchasers until they should bring a 
receipt from the auctioneer sho^ving they 
had been paid for. Abbott, the purchaser, 
had, under his agreement for credit, a right 
of immediate possession against the officer, 
subject only to be divested by the insolvency 
of the purchaser and a stoppage in transitu 
by the vendor. Consequently, he had the 
same right as against the stable-keeper, 
who was but the servant of the officer or 
auctioneer, as he was not a party to the 
instructions given to the stable-keeper, and 
does not appear to have assented to them. 

After the sale, the express company was 
neither the owner nor the possessor of the 
property sold. The ownership was in the 
purchaser, and the possession was in the 
stable-keeper, as the agent of the officer or 
the auctioneer or the plaintiffs, certainly 
not as the agent of the express company. 
The notice, therefore, of the sale by the 
collector of internal revenue not having 
been given as required by law to the owner 
or possessor of the property, was insufficient, 
and the collector, at the time of the sale 
having no paramount lien on the property 
sold, must be considered as a trespasser. 
After the sale on execution, tlie sheriff be- 
came accountable for the proceeds of the 
sale. Any surplus of fimds in his hands, 
beyond what might be required to satisfy 
the execiition issued in the s\iit on which 
the property was attached and sold, would 
be liable to a subsequent attachment; but 
the mere fact that there was no actual 
delivery to the purchaser would not let in 
another creditor to a priority of title. The 
case of Lanfear v. Sumner, 17 Mass. 110, 
has no application to a case of this kind. 

Judgment for plaintiffs. 
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Case "No. 18. 

ABBOTT V. POWELL. 

[6 Sawy. 91.]^ 

District Court, D. California. Nov. 11, 1879. 

Junior Moiitgagbe— Home.steao. 

Where a mortgage was made on two pieces 
of real estate, aud a subsequpnt mortgage was 
made on one of tliem, and thereafter a home- 
stead was declared in respect of the land not 
embraced in the second mortgage, held, that 
the equitable right of the junior mortgagee to 
compel the first mortgagee to resort, in the 



•[Iteported by L. S. B. Sawyer, Esq., and 
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first instance, to the property on which he had 
excbisive claim, could not be take i away or im- 
paired by a declaration of homestead, by either 
husband or wife, on the property exclusively 
mortgaged to the first mortgagee. 

O. P. Evans, for plahitiff. 
J. W. Winans, for defendant 
A- N. Drown, for Clay Street Savings & 
Loan Society. 

HOFESLAwN, District Judge. I have care- 
fully examined all the authorities furnished 
me by the learned counsel for the defend- 
ant. I am imable to perceive that any of 
them are decisive of, or even discuss the 
principal point made in, the case at bar. It 
is not disputed, that as a general rule, where 
a creditor has a claim on two funds, on one 
of which another person has also a claim, 
and such other person will be prejudiced 
by allowing the creditor to satisfy his debt 
out of the fund subject to both claims, eq- 
uity will compel the creditor to resort in the 
first instance to the fund to which he alone 
has a claim, if it can be done without injus- 
tice to him or to the common debtor. Story, 
Eq. Jur. §§ 560-633. But this equity, it has 
been held, exists only in favor of junior 
mortgagees and other incumbrancei's, and 
the application of the rule has been refused 
when asked for by a mortgagor. Thus, in 
Massachusetts, where a mortgage embraced 
homestead property, and also property not 
impressed with that character, an applica- 
tion that the latter should be first sold, and 
the homestead exempted if the other prop- 
erty was sufficient to satisfy the mortgage, 
was refused by the judge, and the decision 
sustained by the supreme court. Searle v. 
Chapman, 121 Mass. 19. 

In this case. Gray, C. J., observes: "The 
power of a court of chancery to compel a 
mortgagee to resort, in the first instance, 
to one of several estates mjortgaged, is ex- 
ercised only for the protection of the equi- 
ties of different creditors or incumbrancers, 
or of sureties, and not for the benefit of the 
mortgagor. As against him, the mortgagee 
has the right to enforce the contract between 
them, according to its terms, and is not 
obliged to elect between different remedies 
or securities." In Wisconsin, the ruie of 
equity was applied in favor of judgment 
creditors of the mortgagor, as against the 
mortgagee of the homestead, and the latter 
was compelled to foreclose his mortgage on 
the homestead, before being admitted to 
share with the other creditors in the proceeds 
of the remainder of the mortgagee's estate. 
White V. Polleys, 20 Wis. 503. But this 
rule was subsequently altered by statute. 
Laws Wis. 1S70, c. 133, § 1. So, in another 
case in the same state, where a mortgage 
embraced a homestead and a business lot, 
and the homestead had been sold to satisfy 
tlie mortgage debt, the court refused to set 
aside the sale so that the business lot might 
be sold fii-st, it appearing that there were 
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creditors of the mortgagor who had judg- 
ment liens on the business lot, which were 
not liens on the homestead. [Jones v. Dow,l 
18 Wis. 241. It is unnecessary, however, to 
cite from the authorities. I have mentioned 
these merely to show the diversity of opin- 
ion which has prevailed as to the rights 
of the owners of homesteads as against 
mortgagees. In this state, it appears to he 
settled, that a mortgagee of lands not in- 
■cluded in a homestead, can not compel a 
prior mortgagee, whose mortgage includes 
those lands and also the homestead, to resort 
to the latter before selling the lands mort- 
gaged to the junior mortgagee. McLaughlin 
V. Hart, 4G Cal. G39. 

It has also been held that the wife may, 
after a judgment against her husband has 
become a lien on the home property, file a 
declaration of homestead upon it, and ac- 
■quire such an interest in it that she can com- 
pel the sheriff to exhaust the husband's indi- 
vidual property before subjecting it to sale. 
Bartholomew v. Hook, 23 Cal. 277. But nei- 
ther of these cases contains the slightest in- 
timation that where a person has made a 
mortgage on two pieces of property, and 
afterwards makes a second mortgage on one 
of them, the equitable right of the junior 
mortgagee to compel the first mortgagee to 
resort in the first instance to the property 
on which he has an exclusive claim, can be 
takon away or impaired by a declaration of 
homestead, by either husband or wife, on 
tho property exclusively mortgaged to the 
first mortgagee. I have been referred to no 
case which hints at so inequitable a rule. 
The junior mortgagee, when accepting the 
security of a second mortgage, had a right 
to repose upon the protection afforded Mm 
by the familiar rule of equity, and to act up- 
on the assurance that the first incumbrancer 
would be compelled to resort to the property 
on which he had an exclusive claim, before 
coming on the property covered by the sec- 
ond mortgage, and that no act of the mort- 
gagor could deprive hira of the right to com- 
pel, him to do so. 

If the mortgagor or his wife, by merely 
making a declaration, of homestead, could 
thus impair or destroy the security of the 
junior mortgagee, why might he not effect 
the same result by making a grant of the 
property exclusively embraced ia the first 
mortgage? 

The declaration of homestead may be lik- 
ened to a grant to himself and wife, for it 
operates an exemption of the property from 
the claims of his general creditors; and yet 
it will not be disputed that where the wholf* 
of an estate is mortgaged, and the mortgagor 
makes subsequent mortgages or sales of spe- 
cltln parcels of it, the sul>sequent incum- 
brancers have the right to compel the gen- 
eral mortgagee to satisfy his debt by selling 
in tho inverse order of the sales or mort- 
gages by the owner. Raun v. Reynolds, 11 
€al. 20; Oheever v. Fair, 5 Cal. 337. Any 



other rule would be injurious to the mortgagor 
himself. For after mortgaging his property 
for, it might be, an hisignificant part of its 
value, he would be unable to sell or incum- 
ber any separate parcel of it. For the pur- 
chaser or incumbrancer would have no as- 
surance that his parcel might not be first 
taken to satisfy the general mortgage. 

The interests, then, of both owners and 
incumbrancers of land require that the eq- 
uitable rule imder consideration should be 
rigidly adhered to in all cases justly admit- 
ting of its application, and with such cer- 
tainty as to permit reliance upon it as a 
vested right hicidental to and inseparable 
from the rights created by the mortgage. 1 
can conceive no reason, of justice or pol- 
icy, why this right, which confessedly exist- 
ed as between the first and second mort- 
gagees, and which grew out of the contracts 
of the mortgagor himself, should be destroyed 
or impaired by the filing by the latter or his 
wife, of a declaration of homestead. 

It is urged that the mortgagee in this case 
has lost the right to demand the application 
of the rule, because he had other securities 
on. which he has released his lien, and the 
proceeds of which, when sold by the mort- 
gagor, have been applied in part only, to 
the payment of the mortgage debt And this 
result it is urged, would ensue even if no 
homestead had been declared on the proj)- 
erty. But this relinquishment by the mort- 
gagee of a portion of the security, its sale, 
and the application of the proceeds, were 
done not only with the assent of the mort- 
gagor, but must have been done by him, for 
he alone could make a title to the purchaser. 
Tlie proceeds were applied no doubt in ac- 
cordance with the agreement made when the 
mortgagee consented to waive his lien. The 
mortgagor cannot be now heard to object to 
a transaction assented to and effected by him- 
self. There are no junior incumbrances on 
the property which it is now asked shall be 
first sold. These, if they existed, might very 
possibly invoke the equitable i*ule under con- 
sideration, and demand that the whole pro- 
ceeds of the property on which the mort- 
gagee has an exclusive lien should be applied 
in payment of his debt before he can compel 
the mortgagee prior to himself to sell first 
the property which is also mortgaged to 
them. The only subsequent incumbrance 
on the property covered by either mortgage 
is that created by the declaration of home- 
stead. The rights acquired under that dec- 
laration have already been considered. 

It is objected that the first security given 
was in the form of a deed of trust, which 
vested the legal title in trustees, and which 
is, in some respects, distinguishable from a 
mortgage in the ordinary form. This is true; 
but I do not see what effect it can have on 
the rights of the second mortgagee. The 
trust deed was intended as a security; no 
right is claimed under it, except to sdl the 
property and execute the trust by paying 
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thB debt. The trustees submit to the direc- 
tion of the court as to the mode of selling. 
They do not deny that they are bound by 
the same equitable rules which would be en- 
forced against an ordinary mortgagee. The 
fact that the legal estate is in them, does 
not emancipate them from those rules, any 
more than an ordinary mortgagee would be 
released from their operation in those states 
where a mortgage is held, as at common 
law, to pass the legal title. 

For these reasons I am of opinion that the 
application of the assignee should be granted. 
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Case No. 14. 

The ABBY. 

[1 Mason, 360.]» 

Circuit Court, D. Massachusetts. May, 1818. 

Customs Laws— F(iufkitu»e of Vessel— Seizure 
— Abam>onment— JumsDicTioN — Waiveh. 

1. When the seizure is made within the lim- I 
its of a judicial district, the district court of ■ 
that district has exclusive original cognizance 
thereof. And if brought into another district, 
the court will remit the property to the proper 
district. But the cognizance of seizures on the 
hifh seas belongs to any district court, into 
which the property is brought. 

[Cited in U. S. v. New Bedford Bridge, Case 
No. 10,807; Waring v. Clarke, 5 How. (46 
U. S.) 486; The Washington, Case No. 17,- 
221; U. S. V. The Reindeer, Id. 16,144; The j 
Idaho. 29 Fed. Rep. 192; The Washing- 
ton, Case No. 17,222.] 

[See, also, The Merino, 9 Wheat. (22 U. S.) 
391.] 

2. If a seizure be abandoned, no jurisdiction 
attaches to any court unless there be a new 
seizure. But to constitute such an abandon- 
ment, there must be an unequivocal act of 
dereliction. If after a seizure of a ship, the 
master agrees to navigate her into port under 
the direction of the seizor, and then to give^ her 
again into the possession of the seizor, this is 
no abandonment, although in consequence of 
such agreement the seizor's crew are with- 
drawn from the ship. 

[Cited in The Washington, Case No. 17,221; 
U. S. V. The Reindeer, Id. 16,144; U. S. v. 
Niuetv-Two Barrels of Rectified Spirits, Id. 
15,892.] 

8. A party, who means to except to the juris- 
diction of the court, in a case of seizure, must 
plead to that jurisdiction. If he files a claim 
and plea to the merits, on which the parties are 
at issue, it is a waiver of any exception to the 
jurisdiction. On such claim and plea, no ques- 
tion as to the place of seizure is before the 
court. 
[Cited in Two Hundred and Fifty Barrels of 
Molasses v. U. S., Case No. 14,293;. dis- 
tinguished in Brown v. Noyes, Id. 2,023.] 

[4. Cited in The Lewellen, Case No. 8,307, 
with approval to the point that the execution of 

'[Reported by William P. Mason, Esq.] 



a delivery bond is a waiver of objection to the- 
jurisdiction.] 

[5. The part of the sea below low-water 
mark, and not within the body of any country, 
is the "high seas," within the judiciary act of 
1789, (Stat. 76, § 9.)] 

[Cited in U. S. v. Morel, Case No. 15,807; 
The Harriet, Id. 6,099; U. S. v. Seagrist,- 
Id. 16.245; Gedney v. L'Armistad, Id. 
5,294a.] 

[See note at end of case.] 

In admiralty. Information of seizure 
against the sloop .-ibby. 1st. For being en- 
gaged in a trade otiier than tliat for which, 
she was licensed (i. e. the coasting trade) 
against the 32d section of the coasting act ot 
the ISth of Fel»ru:uy, 1793, c. 8. [1 Stat. 
316.] 2dly. For mdading goods without a 
permit, against the 50th section of the rev- 
enue collection act [Bioren & D. Laws, c. 128; 
1 Stat. 655, c. 22] of the 2d of March, 1799. 
[Condemned.] 

[As stated below by the court, tbe ma- 
terial facts in tiiis case are tlie same as those 
disclosed in the case of The Betsey, Case No. 
1,365. In the Betsey Case the libel charged 
that on the 10th day of September, 1817, a 
certain ship or vessel, whose name was as 
yet uulcnowu, ladeu with a cargo, consisting 
of various articles of goods, wares, and mer- 
chandise, "Of foreign growth and manu- 
facture, which were liable to tbe payment of 
duties on importation into the United 
States," the said vessel being then and there 
bound to tlio United States from a foreign 
liort, did arrive within four leagues of a 
district of the United States; and that, after 
her arrival as aforesaid, on the same day, 
and before the said ship had come to tlie 
proper place for the discharge of her cai-go, 
or any part thereof, a part of tlie cargo of 
the said vessel, to wit, 42 pipes of rum, a 
quantity of logwood, and various other 
articles, were, without any unavoidable ac- 
cident, necessity, or distress o£ weather, un- 
laden out of said vessel, and, being so un- 
laden, were afterwards, on the same day, 
without any unavoidable accident, necessltj', 
or distress of weather, on the high seas, and 
•'within four leagues of a collection district 
of the United States," put and received 
forthwith into the said schooner Betsey, con- 
trary to the form ol tlie statitte, etc. 

[The evidence in the Betsey Case showed 
ihat the unknown vessel was a Spanish ship, 
not originally bound for ine United States^ 
but captured by a privateer under the flag 
of the government of Bueno<? Ayres. She 
<'ame to an anchor in Huzzy*s sound^ within 
a district of the United States. Her prize 
master was a citizen of the United States, 
belonging to Portland, and tho tmlading was 
with the assent of the prize master, in con- 
cert with some inhabitants of 1,'ortland, after 
her departure from the port, where she had 
anchored for the obvious purpose of hav- 
ing the cargo imported into the United 
States, and yet avoiding the expense of 
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iillen duties. The court said there -was no 
doubt, lander the circumstances, that her 
destination after capture was really lor the 
Tj'nited States; and that her arrival off Port- 
land was voluntary, and with an hitent, per 
fas aut netas, to dispose of the cargo hi the 
ITDitcd States.] 

Bassett & Austhi, for daimants. 
G. Blalie. Dist. Atty., lor the United 
Sla.tes. 



STORY, Circuit JusUce. The material facts 
in this case are the same as those disclosed 
to the court hi the case of The Betsey, [Case 
No. 1,305.] The Abby acted in the character 
of a salvor, until after the arrival of the 
Spanish ship, now known to be the Indus- 
tria, in Huzzy's sound; when, having ascer- 
tained from the proper authority, that the 
alien duties and alien tonnage would be 
payable by the ship and cargo if libeled for 
salvage, the master of the Abby seems to 
have relinquished his claim, and to have 
co-operated with the Betsey in another en- 
terprise. I say co-operated, for the Betsey 
and tiie Abby were lyhig togetiier hi Huzzy's 
sound, when the Spanish ship went out to 
sea hi the night; and in the morning, the 
Betsey was discovered alongside of the ship 
receiving her cargo on board, and the Abby 
was hi company. It is true, that the Abby 
had but a very small quantity of the cargo 
on board; but she had a great part of the 
sails, rigging, anchors, and cables of the 
ship. I believe only one barrel of sugar was 
found on board; but as this Is unaccounted 
for in any other manner, I must presume, 
tiiat It was taken from the ship. The ship 
nmst, on her arrival in Huzzy's sound, be 
deemed to have been, to aU hatents and pur- 
poses, in the possession and charge of the 
master of the Abby and his co-salvors. Her 
departure in the night, and under the cir- 
cumstances of this case, was in manifest 
violation of the provisions of the 29tii and 
30th sections of the revenue coUection aR 
of 1790, [Bloren & D. Laws, c. 128; 1 Stat 
648, c. 22.] There is no reason to suppose, 
tiiat the master of the Abby was not per- 
fectiy conusant of, and a party to, that 
transaction; and the court must wink very 
hard, if it did not perceive, that the meeting 
of the Betsey and Abby with the ship was 
not accidental, but in pursuance of previous 
concert. The question then comes to this, 
whether the Abby was at this time engaged 
in a trade, for which she was licensed. It 
is immaterial, whether she had on board 
one bag or one hundred bags of sugar re- 
ceived from the ship. She was Ucensed 
solely for the coasting trade; and if she 
was then employed in assisting in the imlad- 
Ing of the cargo of the ship, within four 
leagues of our coast, it was a violation of 
our laws, and without the protection of her 
license. The evidence certainly does not lay 
a sufficient foundation for the coxirt to ex- 
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onerate her from this imputation. There Is 
a possibility of her innocence; but the con- 
duct of her master has been so extraordi- 
nary, and there is such a cloud of suspicion 
hanghig over her, that no court, proceeding 
with proper caution, can pronounce her to 
be guiltiess. Without, therefore, adverting 
to the evidence as to the second count, on 
which I do not feel mysetf called to pro- 
nounce, my judgment is, that the Abby is 
forfeited for havhig been engaged hi an il- 
legal traffic. On the facts, therefore, the 
decree of the district court ought to be af- 
firmed. 

It is, however, objected, that the seizui-e hi 
this case was actuaUy made in the port of 
Portiand, within the judicial cognizance of 
the district court of Mame, and therefore, 
that the jurisdiction of the district court of 
Massachusetts has not attached. I accede to- 
the position, that the court below had no- 
cognizance of the cause, if the seizure, on 
which this libel is founded, was in the port 
of Portland; for the judicial act of 1789, c 
20, § 9, [1 Stat. 76,] gives exclusive jurisdic- 
tion of all seizures made within any district 
to the district court of such district Con- 
current jurisdiction exists in the district 
courts of other districts, only where the 
seizure is on the high seas. But the objec- 
tion here fails hi pohit of fact The seizure 
was first made about five miles off Cape 
Elizabeth, and was therefore on the high 
seas; since all waters below the Ihie of low- 
water mark on the sea coast are compre- 
hended within that description; and when 
the tide flows, the waters to high-water 
mark also are properly the high seas.* This 
is not denied by the claimant's counsel; but 
it is said, that the seizure so made was 
formally abandoned, and a new seizure aft- 
erwards was made in Portland harbour. It 
is true, that the Abby after the seizure was 
permitted to go hito Portland harbour, navi- 
gated by her own crew, the seizor's crew 
havmg been removed by the commander 
of the revenue cutter. But under what chr- 
cumstances was this done? There were ap- 
pearances of an approaching storm; and it 
was thought best by all parties, that the 
Abby should proceed to Portland harbour 
for shelter. The revenue cutter was not 
manned with an extraordinary complement 
of men. The master of the Abby voluntaiily 
offered to conduct his vessel into Portiand, 
without the presence of the seizor's crew; 
and agreed there to redeliver her again to 
the seizor. Tliis offer was accepted; and the 
seizor's crew was upon the faith of it with- 
drawn. Upon her arrival at Porthmd, the 
Abby was faithfully delivered to the seizor 
without any delay or objection. I agree, 
that if there was an absolute abandonment 
of the seizure, a new seizure might have be- 
come necessary. But to constitute such an 
abandonment, there must be an intention 



=Sir H. Constable's Case, 5 Coke, 107. 



ABBY (Case No. 15) 



[1 Fed. Cns. page 28] 



coupled with, an ttnequirocal act of derelic- 
tion. Tliere Is no pretence of such an inten- 
tion; and looktQg to all the circumstances, 
there Is as little pretence to suggest, that 
there was any such act. It Is like the case 
of a capture as prize. It is not necessary, 
that a prize crew should be put on board 
to navigate the ship; the capture still con- 
tinues complete, although the ship be navi- 
gated by her original crew. If there be an 
agreement to tliis effect, between the cap- 
tors and the captured. It is quite another 
question, whether the original crew are 
bound to navigate her; but if they do con- 
sent, they are not at liberty afterwards to 
change the character of that act, by setting 
it up as an abandonment of the rights of 
prize. The evidence of an abandonment of 
'a. seizure ought to be extremely strong to 
Justify a court in coming to such a conclu- 
sion. The presumption of such an inten- 
tion is here repelled by the whole current 
of the testimony, as well as by the subse- 
quent conduct of the seizing officer in re- 
possessing himself of the Abby, and imme- 
•diately instituthig proceedings to ascertain 
and enforce the forfeiture. 

The question has been thus considered by 
the consent of the parties, as if the question 
of Jurisdiction were open upon the record. 
But in strictness, no such question is proper- 
ly before the court. If the party meant to 
except to the jurisdiction, he should have 
filed a declinatory allegation, in the nature 
of a plea to the jurisdiction. But here he 
has applied to the court for, and obtained 
a. delivery of, the property on bail; and the 
very stipulation of baU admits the jurisdic- 
tion of the court. He has regularly filed a 
plea, claiming the properly and traversing 
the allegations of forfeiture in the libel. 
Upon the pleadings in the cause, the only 
question put in issue by the parties Is for- 
feiture or not; and the court cannot travel 
beyond the defence asserted by the claim- 
ants. The question then of jurisdiction, not 
having been put in issue, cannot be properly 
in proof before the court; for the proof 
must be according to the allegations; and no 
party can be called upon to establish, what 
Is not drawn into controversy by the allega- 
tions. Nor is this a mere matter of form; 
but a substantial and important doctrine, 
regulating the essential rights of parties. If 
■a, plea to the jurisdiction had been taken 
in the court below, no delivery on baU 
would have taken place, until the jurisdic- 
tion had been afiirraatively settled. If the 
court below felt itself ousted of jurisdiction, 
it would have remitted the cause and the 
property to the district court of Maine. But 
After a delivery on bail, how is that possi- 
ble? The party gets possession of the prop- 
erty, without a trial, from the possession of 
a tribtinal, whose jurisdiction he admits as 
competent to bail the property; and as soon 
as it is withdrawn from the grasp of the 
■court, denies its power to institute any in- 



quiry into the question of forfeiture. It 
cannot be admitted, that any par^r can first 
affirm the jurisdiction, by taking ttie proper- 
ty on bail, and then turn round and deny 
the same jurisdiction, when the court can no 
longer administer effectual relief to the inter- 
ests of other persons. The party is estopped 
by his own acts from such a proceeding. A 
plea to the merits is an admission, that the 
jurisdiction of the coiu-t is well founded; 
and a decree on those merits cannot after- 
wards be arrested, unless the defect of juris- 
diction be apparent on the face of the rec- 
ord. Whatever is not controverted is pre- 
sumed to be admitted. 
Condemned. 

[NOTE. The waters of havens where the 
tide ebbs and flows are not properly the "hich 
seas," unless without the low-war(*r mark. U. 
S. V. Hamilton, Case No. 15,200; U. S. v. 
Smith, Id. 16,337. Inlets of the sea which are 
so narrow that one may readily discern an ob- 
ject from shore to shore are not properly the 
high seas. U. S. v. Grush, Id. 15,268.] 



Case Wo. 15. 

The ABBY WHITMAN. 

[17 Law Rep. 322; 34 Hunt, Mer. Mag. 71.] 

District Court, D. Massachusetts. July 31, 

1854. 

Shipping — Title to Vessel wbile Building — 
L;en of Mateuial Men— Waiveh. 

[1. A vessel building under a contract where- 
by one payment is to be made when she is 
framed, and the rest when completed, is, until 
finished and delivered, the property of the 
builder, and may be subject to the lieu given by 
St. Mass. 1848, c. 290, to one furnishing ma- 
terials for her construction.] 

[2. Materials were sold to a builder at work 
upon several ships, without any attempt to dis- 
cover on which ship they were used. The ma- 
terial man's books charged the •builder person- 
ally, without reference to any of the vessels, 
and showed no appropriation of payments to 
any items distinguishing them, and credit was 
given which might extend beyond the time to 

Shich the lien for such materials allowed by 
t. Mass. 1848, c. 290, was limited by that 
statute. Held, that the material man had no 
lien, having shown no intention to hold the 
owner personally.] 

[In admiralty. Libel by C. F. Gardhier 
and others against the Abby Whitman, J. 
'EL Pearson, and others, and George Can- 
non, assignee, daimants for materials fur- 
nished. Dismissed.] 

This was a libel against the Abby Whit- 
man, for materials alleged to have been 
used in her construction, imder the Massa- 
chusetts statute, entitled an "Act establish- 
ing a lien upon ships and vessels in jcer- 
tahi cases," St 1848, c. 290. The claimants 
contending that under the circumstances of 
the case no lien existed, even if the materi- 
als were so used, a hearing was had to de- 
termine this point. The claimants contended 
that the vessel was built by A B. for other 
persons, imder a contract with them, by 
which payments were to be made during her 



[1 Fed. Cas. page 29] 

construction, one when she was framed, and 
the balance on her completion. That the 
whole amount due by the contract was paid 
by thera to B., on delivery of the vessel, 
without notice of the libellants' claun, and 
that the vessel under those circumstances 
became, at least on tlie payment made when 
she was framed, the property of the persons 
for whom she was built, on the authority of 
Clarice v. Spence, 4 Adol. & B. 448, and 
other cases; and that If so, or even if there 
was no such change in the property of the 
vessel, still there was no lien, under the 
case of Smith v. Eastern Railroad, [Case No. 
13,039.3 They also claimed tiiat the materi- 
als in question were supplied on the exclu- 
sive pei-sonal credit of the builder, and that 
therefore no lien arose; that there was a 
credit given by the libellants to him for four 
months, except as to one item, which was 
claimed to have been paid, and that a credit 
for such time showed an faitention not to 
rely upon the lien, as it might extend be- 
yond the period to which the lien was lim- 
ited by the statute^ and further, that by 
applying certain payments acknowledged to 
have been made by the buUder, and re- 
ceiptotl for on account. In the order of the 
debts, and allowing the four months credit 
claimed, nothing would be due at the date 
of the libeL 

The same builder was constructing other 
vessels, at or about the same time, in the 
same yard, and materials furnished by the 
libellants were employed In such other ves- 
sels. 

Henry F. Durant and Benjamhi Pond, for 
libellants. 
C. B. Goodrich, for Pearson and others. 
Geo. S. Hale, for Cannon. 

SPIIAGUE, District Judge, said that so 
far as the question of property in tlie vessel 
was concerned, she was, and remained, until 
completion and delivery to the purchaser, 
the property of the builder; that one mate- 
rial element upon which the English deci- 
sions rested, he thought, was wanting here, 
viz.: the fixing any payment or payments 
at a specific period in her construction; but 
If that were otherwise, still the authority of 
those cases had not been recognized, and the 
law would probably be otherwise held here: 
and that this case did not come within that 
of the Eastern Kallroad, [Case No. 13,039.] 
As to the lien claimed on the vessel, how- 
ever, he was of opinion that it did not exist, 
because the evidence and circumstances in 
the case showed an intention on the part of 
the flbellantstorely upon the personal credit 
of the builder and not upon the vessel. This 
appeared In the first place from the libel- 
lants' own boolis, In which all the charges 
were made against the builder personally, 
without any reference to, or mention of any 
of the vessels which he was building; again, 
the materials appeared to have been taken 
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from the libellants' yard by a teamster em- 
ployed by the builder, and transferred to 
his ship-yard, while no exertions appeared 
to have been made by them to ascertahi 
for what purpose these materials were to be 
used, as would naturally have been the case 
if they intended to claim a lien upon the 
vessels in whose construction they were 
employed, the right to a lien depending upon 
their being actually used In the constructioi* 
of some vessel; and if they looked to any 
vessel, they ought to have known in which 
their materials were used, or to which they 
were hauled, and would naturally have made 
inquiries at the time; but no inquiries were 
made, so far as appeared, and no charge to 
any vessel. 

Thirdly, when payments were made by 
B., the builder, as they were from time to 
time, to the amount of $2,500, there was 
no appropriation by the libellants on their 
books, or receipts, to any items to distin- 
guish their claim upon the different vessels, 
as would be proper, if they intended to 
claim liens upon them, for It would be ma- 
terial to know which, was paid for, and 
which not- 

The fourth circumstance bearing upon this 
matter was the alleged credit of four 
months. In itself, that was the most ma- 
terial, but it was mentioned last because 
there was more doubt as to the fact. 

His honor reviewed the evidence upon this 
point, and expressed his opinion that It 
showed a course of conduct by the libel- 
lants. Inconsistent with the Intention to claim 
a lien, even if It did not, and he seemed to 
consider that the weight of the testimony 
was that It did, show such a credit. He was 
of opinion that the payments made must be 
applied to the account generally, and not 
as the plaintiff had claimed and offered evi- 
dence to show that they should be, to other- 
items than those specified in his libel. And 
he came to the conclusion, upon the whole, 
that no lien existed, because upon all the 
evidence, not relying upon any of the con- 
siderations mentioned, alone, It appeared to 
be the libellants' intention to waive it, and 
rely upon the builder personally. The mat- 
ter of the four months credit he had consid- 
ered only as bearing upon the general question 
of a pei"sonal credit, because it was not al- 
leged in the claimants' answers as a sub- 
stantive ground of defence, although con- 
clusive, when properly alleged and proved, 
if that credit would certainly extend beyond 
the time limited by statute, and more or les* 
strong in proportion to the probability that 
It would extend beyond that time, the weight 
to be given to it in this case, depending on 
its force as evidence of an intention not to 
rely upon a lien. Libel dismissed, with co^ts 
for claimants. 
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Case No. 16. 

The ABERFOYLE. 

[Abb. Adm. 242.]^ 

District Court, S. D. New York. AprU, 1848.' 

Shipping— PASsENGEKs—LiAniMTV in Rem — 
Chakteh-Pahty. 

1. A charter-party, sounding wholly in cov- 
enant, contained agreements on the part of the 
•owner that the vessel was fit for the voyage, — 
that she should take in a cargo to be furnished 
by the charterer, reserving her cabin and room 
for her crew, water, provisions, &c., — ^that the 
privilege of putting on board steerage passen- 
gers should belong solely to the charterer, and 
that if the ship should be unable to carry cargo 
and passengers to the stipulated amount, there 
should be a reduction of freight. On the part 
of the charterer, it was agreed that he should 
furnish the cargo — should pay a stipulated 
freight and demurrage in case of delay m load- 
ing, &c. Held, that this charter-party, con- 
strued under the presumption of law against 
a change of oAvnership, and in the light of the 
.acts of the parties under it, was but an af- 
freightment for the voyage, and not a letting 
■of the entire ship, so as to constitute the char- 
terer owner for the voyage. 

2. Ships carrying passengers for hire stand 
upon the same footing in respect to their respon- 
sibility in rem for the performance of the pas- 
sage contract, with those carrying merchandise 
on freight. 

[Cited in Marshall v. Bazin, Case No. 9,125.] 

3. Ships carrying passengers for hire are lia- 
ble in rem for wrongful acts of the master in his 
capacity as such; but not, it seems, for acts of 
mere personal private malice or ill-will. 

[Cited in Pendleton v, Kinsley, Case No. 10,- 
922.] 

4. Where a passenger is put on short allow- 
ance by the master, the latter will not be pre- 
sumed to have acted from personal malice; 
and if such short allowance be a violation of 
the passage contract, the ship will be held liable 
unless it is shown that the master's conduct 
was malicious and wrongful. 

[5. Cijed in Donahoe v. Kettell, Case No. 
5,980, and Richardson v. "Winsor, Id. 11,795, 
as authority for holding that, if the due at- 
tainment of the object sought by the charter- 
party requires that vessel be absolutely under 
the control of the charterer, then the services of 
the master and crew pass as merely accessorial 
to the principal subject-matter of the contract.] 

In admiralty. This was a libel in rem, 
by Peter McDonald, proseciitiug for himself 
and on behalf of his wife and minor children, 
against the ship Aberfoyle, to recover dam- 
ages for breach of a contract for tiie passage 
of llbellant and his family. [The decree ren- 
dered herein was affirmed by the circuit 
court in The Aberfoyle, Case No. 17.] 

Samuel R. Graves, owner of the vessel, 

^[Reported by Abbott Bros.] 
'[Aflarmed by the circuit court in The Aber- 
foyle, Case No. 17.] 



filed a claim and answer. The cause came 
on for a hearing upon the merits, and was 
heard upon an agreed statement of facts, 
Instead of on pleadings and proofs. The 
facts as stipulated were substantially as fol- 
lows:— The claimant, Samuel R. Graves, 
was, during December, 184G, and thereafter, 
the owner . of the Aberfoyle. December 9, 
1846, he executed a charter-party of the ves- 
sel to one William Quayle, of Liverpool, by 
which it was mutually agreed, amongst other 
things, that the vessel should take on board 
a cargo of general goods and merchandise, 
together with a full legal complement of 
steerage passengers, their luggage, water, 
provisions, fuel, &c.; that being so loaded 
she should proceed to New York; that the 
cargo should not exceed what she could rea- 
sonably stow and carry over and above her 
cabin and necessary room for her crew, 
water, tackle, apparel, provisions, and fur- 
niture; that the charterer should load the 
vessel as aforesaid, and should pay freigl:t 
to the o-wner, £485; that the privilege of put- 
ting on board steerage pa.ssengers should be- 
long solely to the charterer; the entire of 
the between decks, if required, being re- 
served for the accommodation of such pas- 
sengers; that the ship-owner should be sat- 
isfied for the payment of head-money. The 
charter-party contained no provision as to 
who should man and navigate tlie ship. 
After the making of this charter-party, but 
before the sailing of the vessel, William 
Quayle let to J. W. Shaw & Co., of Liverpool, 
the privilege of furnishing all the steerage 
passengers to b*e taken by the vessel on her 
voyage. 

December 15, 3S4G, the libellant made a 
contract with .T. W. Shaw & Co, for the pas- 
sage of himself and family in the vessel to 
New York, for which he paid £22, in ad- 
vance. By the terms of the passongers' con- 
tract ticket, executed by .T. W. Shaw & Co. 
to the libellant, they agreed to provide the 
libellant and the members of his family with 
a steerage passage to New York, including 
space for luggage, head-money, &c., and to 
ftimish them with water and provisions, as 
follows: seven poimds of bread, biscuit, 
flour, oat-meal or rice, &c., at least twice a 
week, and three quarts of water per day for 
each adult. December 20. lf^4(;. tlie vessel 
sailed with the libellant and hLs family on 
board, and carrying, also, about one hundred 
and sixty other passengers. For the first 
twenty-five days of the voyage three quarts 
of water and one pound of bread were 
given to each passenger daily, including the 
libellant and his family. At that tlmo the 
passengers were put upon an allowance of 
two quarts of water per day. which con- 
tinued three weeks; from that time only 
one quart of water a day was allowed 
them, which continued until March 9, 1847, 
at which time tlie vessel arrived In Now 
York, making the length of her voyage 
sixty-nine days. For the last ten days before 
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the sWp arrived in port, the passengers 
were put upon an allowance of half a pound 
of bread a day; and during the voyage 
there was great suffering by all the passen- 
gers, including the libellant and his family, 
for want of bread and water. The day be- 
fore the saiUng of the vessel, Wilson, her 
master, was taken sick, and one Thomas 
Jones was, by the owner, appointed master, 
and had command of the vessel dm-ing her 
voyage. 

The claim of tlte libel was to recover $500 
damages. 

WilUam M. Allen, for Ubellant 

I. Upon tlie facts shown, the owner is 
liable to the libellant. 1. The charter-party 
Ls most clearly a charter of affreightment, 
sounding in covenant. In order to charge 
the charterer as owner for the voyage, he 
must have the exclusive possession, com- 
mand, aad navigation of the ship. Abb. 
Sliipp. 305, notes 1, 2; [Gracie v. Palmer,] » 
Wheat. [21 U. S.] 605; [Chandler v. Belden,] 
IS Joims. 157; [Clarkson v. Bdes,] 4 Cow. 470; 
3 Kent, [Comm., 5th Ed.] 220; [Pickman v. 
Woods,] 6 Pick. 248; [Hooe v. Groverman,] 
1 Cranch, [5 U. S.] 214. The whole instru- 
ment must be taken and construed together, 
hi order to determine its effect [Clarkson v. 
Bdes,] 4 Cow. 470, [The Volunteer, Case No. 
lt!,991.1 Here Quayle is described as mer- 
chant and freighter. There appeai-s to be 
reserved the cabin of the vessel, and neces- 
sary room for her crew, water, tackle, ap- 
parel, provisions aud furniture. If she is 
detained more than twelve working days by 
the charterer, he is to pay demurrage. He is 
to pay freight to the owner, £485; and the 
ship-owner is to be satisfied for payment of 
head-money for passengers. Moreover, the 
charter-party does not declare who shall 
man and navigate the ship. And it is a gen- 
eral rule that the owner is bound, notwith- 
standing a charter-party, to put the vessel 
in a suitable condition to perform her voy- 
age, and to keep her in that condition during 
tlie voyage, and to victual and man her for 
the destined navigation, unless there is a 
contrary stipulation in the charter-party, 
or tlic nature and object of the charter-party 
devolve that duty upon the charterer. Abb. 
Shipp. 323, note 1, and authorities there 
cited. This being the fact, it is submitted, 
that the case of Parish v. Crawford, 2 
Strange, 1251, cited in Abbott on Shipping, 
55, and subsequent cases, show the owner 
in this case to be liable. 2. The putting the 
libel] ants on short allowance was not only a 
bi'each of the contract, but it was a direct -vio- 
lation of the statute law of England, where 
the contract was made. 5 & 6 Yict. c. 117, 
§ 6. It was done by tlie master, who was 
under the direction of the owner. The com- 
mon law of England and of this country, 
except so far as it has been altered by stat- 
ute, follows the civil law, and holds the 
owners responsible for the acts of the master 
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without distinction or limitation. The Re- 
becca, [Case No. 1J,619.] The owner has a 
remedy against the master. 3. The case of 
Cliamberlain v. Chandler, [Id. 2,575,] shows, 
"that the contract for passeagers is not for 
mere ship-room and personal e:xistence on 
board, but for reasonable food, comforts, 
necessaries, and kindness; tiiat in respect to 
females, it proceeds yet further, and includes 
an implied stipulation against obscenity, im- 
modesty, or any wanton disregard of their 
feelings; and that a course of conduct, op- 
pressive and malicious in these particulars, Is 
no less punishable in courts of justice than 
personal assaults. And they come within 
Admiralty cognizance. 4. The owner must 
be liable both upon the consideration of the 
benefit arising from the ship, which is the 
equitable motive, and also, as having the 
direction of the persons who navigate the 
vessel. Though, he did not receive the 
freight which the passengers iftid for their 
passage, yet he had the benefit of that 
freight in general, and thus had that equita- 
ble motive which renders him liable. The 
transactions between the owner and Quayle 
and Shaw & Co. consisted merely in givhag 
them power to put goods and passengers on 
board. Again, Shaw & Co., in procuring pas- 
sengers for the ship, acted in the capacity 
of agents for the owner, inasmuch as the 
ship was to fumish. provisions and water, 
and not Shaw & Co. The owner was un- 
doubtedly aware that such was the contract, 
and such the law where the contract was 
made, and he assumed the obligations there- 
by devolving upon him, in receiving the pas- 
sengei-s on board and imdertaking to convey 
them to New York. 5. It is conceded that 
the contract with the iibellants to furnish 
them water and provisions was violated, 
and that they suffered greatiy in conse- 
quence. There can be no wrong without a 
remedy. Now what Is the remedy of the 
Iibellants? Not against the captain, because 
he is not liable upon the contracts made by 
the owner. If not against the captain, it 
must be against the owner. 

n. The Iibellants may proceed in rem. 1, 
It is an elementary principle, that there Is 
no .remedy without the means of enforcing 
it How, then, are remedies on contracts 
enforced in this State? Is it not through 
the property of the delinquent? And can it 
make any material difference with him out 
of what portion of his property the claim is 
satisfied? It is conceded that the owner 
lives in Livei*pool, in England; and to say 
that tiie Iibellants must return to Liverpool 
and prosecute a personal action, would be 
a denial of right. I take it to be law that 
when a tort, or any other action for which 
the owner is liable in Admiivilty, has been 
committed, a proceeding in rem will be sus- 
tained. ITie Itebecca, [Case No. 11,619.] 
2. The condition of the owner is not made 
worse by rendering the ship liable. It is 
iDimaterial to him whether tiie satisfaction 
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for the injury is made from the ship or 
from bis other property. But it is not a 
mrxttor of equal indlR'erence to the libellant, 
^Yhether ho is allowed or not to look to the 
sliip lor reparation, as this Is not only his 
hest, but will sometimes be found to be his 
only security. 

III. This suit is sustainable upon the 
general principles upon which rest the deci- 
sions made in the following cases. Le 
Cauxv.Bden,2 Doug. (Mich.) 594; St. Amand 
V. Lizardi, 4 La. 243; Manro v. Almeida, 10 
Wheat [23 XJ. S.] 473; Dean v. Angus, [Case 
No. 3,702.] 

R. Emmett, for the claimant 

I. The libel states this to be a cause of 
ill-treatment and short allowance la water 
and provisions, civil and maritime. The ill- 
treatment If any. consists in the short allow- 
ance; none ^jther is alleged. Sliort allowance 
of provisions, whether from failure of the 
owner to put them on board, or from the 
captahi's wrongfully withholding them, does 
not make a cause maritime, though the fail- 
ure to provide a passage, or the necessary 
accommodation on board to a passenger, 
might be of that character. A passage in 
a vessel does not, In law or by custom, im- 
ply the furnishing of provisions. Passengex-s 
frequently provide themselves, and this is 
a matter of personal contract dehoi-s the 
maritime engagement, which can embrace 
the passage only. 

II. The libel alleges an agreement nnder 
which the libellant and his family embarked 
as passengers, and by which a certain allow- 
ance of water and provisions was to be fur- 
nished to them; but as it avers no breach 
of contract by the owner, or any other 
party, and does not even state with whom 
such agreement was made, it is not a pro- 
ceeding ex contractu. 

III. The gravamen of the libel is, that the 
master withheld from and refused to furnisli 
tlie water and provisions to the libellauts, 
whereby they suffered great want, &c., and 
for which they claim damages. The charge 
of withholding implies that the water and 
provisions so withheld were actually on 
board, but wrongfully withheld. The pro- 
ceeding in tliis case is, therefore, for an al- 
leged tort by the master. 

IV. If courts of admiralty have Jurisdic- 
tion over torts committed by a master of 
a vessel against a passenger, such jurisdic- 
tion is in personam, not ih rem. De Lovio 
V. Boit, [Case No. 3,776;] Chamberlain v. 
Chandler. [Id. 2,575.] The torts of the mas- 
ter cannot hypothecate the sliip, nor produce 
any lien on it 2 Browne, Civil & Adm. 
Law, 143. 

V. This cause, on the face of the libel, pre- 
sents an action of damage. In actions of 
damage, the process must necessarily be 
against the person. 2 Browne, Civil & Adm. 
Law, 347. 

VI. Torts cognizable in admlr.ilty are gov- 
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emcd by the principles of the common law» 
and the remedy must be against the person 
who committed the tort. 

VII. All claims in rem, not foimded on 
actual contracts of hypothecation, rest on 
the following principles : That a servi-oft 
has been rendered in rem, as in the case of 
mariners' wages, salvage, bottomry, freight; 
or, that an injury has been received ab re, 
as in case of collision of vessels at sea. 
These principles entirely exclude proceed- 
ings in rem for torts. 2 Browne, Civil & 
Adm. Law, 142, 143, 390, 397. 

VIII. Though Admiralty may have juris- 
diction of a contract with a passenger for 
his mere passage as a maritime cause, it can 
only be in personam, whether such contract 
be made by the owner himself or by the cap- 
tain as his agent, because it does not come 
within any principle of a lien in rem, either 
of hypothecation, servile to the ship, or 
legsil Uability imposed on or incurred by it 

IX. The facts of this case, as agreed upon 
in 'the written statement submitted to the 
court show: 1. That if any fraud was com- 
mitted oa tl)0 passengers by not furnishing 
the vessel with a sufficient quantity of ^vater 
and provisions, (which, however true it 
might be, is neither alleged in the libel nor 
shown,) the owner of the vessel, who now 
claims her, was no party to it. He made no 
contract whatever with the passengers, and 
had no control over any such contract or Its 
performance by those with whom the pas- 
sengers made it 2. Tliat the master was 
innocent of any connection with such a 
fraud, as it appeal's that he was only ap- 
pointed the day before the vessel sailed, in 
consequence of the sudden sickness of her 
regular master. Also, that hi reducing tlie 
allowance of w.iter and provisions, the mas- 
ter could be guilty of no tort In a legal 
sense, however much the libellauts may havt> 
suffered, because that course was pursued by 
him under circumstances of peril and neces- 
sity, for the preservation of all. Including 
the libellauts, and was, therefore, under the 
circumstances, a meritorious duty on his 
part. In any view of this case, therefore, 
either as foxmded on tort or contract, the 
libel should be dismissed, and the vessel re- 
stored to the claimant, and costs awardetl 
to him. 

BBTTS, District Judge. The contract 
proved in this case between the owner of 
the vessel and the charterer was a contract 
of affreightment for the voyage, and did not 
amoimt to such a letting of the entire ship 
as to constitute the charterer owner for 
the voyage. The rule of construction of a 
charter-party, in this respect, Is stated by 
Mr. Abbott to be as follows: "When, by 
the terms of the charter-party, the master 
and mariners are to continue subject to the 
orders of the ship-owner, he retaining 
through them the possession, management, 
and control of the vessel, it is to be con- 
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sldered as a contract to c.^r^y tho freighter's 
goods; but where tho merchant engages to 
pay a stipulated price to the ship-owner for 
tlie use of liis ship, by the month or year,— 
talces it and them into Ids sei*vice,— receiving 
the froiglit actually earned by it to his own 
use, the master and mariners becoming sub- 
ject to his ordei-s, and the general manage- 
ment and control of them and of the vessel 
being given up to him,— it is a demise of the 
vessel with her crew for the voyage, or the 
term specltted; the charterer becomes own- 
er pro hac vice, entitled to the rights and 
subject to the responsibilities which attach 
to tliat cliaracter." Abb. Shipp. 47-^2, and 
notes. The case of Marcardier v. Chesa- 
peake Ins. Co., 8 Cranch, [12 U. S.] 39, 
drew in question the construction in this 
respect of a charter-party of the following 
nature: One M'Dougal, the general owner 
of the brig Betsy, let her to the plaintiff by 
a charter-party of affreightment, excepting 
and reserving her cabin for the use of the 
master and mate, and for accommodation of 
passengers, as therein mentioned, and so 
much room in the hold as might be neces- 
sary for the mariners, and storage of water, 
wood, provisions, and cables, for a voyage 
from New York to Nantes; and M'Dougal, by 
the same instniment, covenanted to man, 
victual, and navigate the brig at his own 
clijirge during the voyage, and to receive on 
board and carry any shipment of goods 
made by the plaintiff. The passengers on 
board of the brig were to be at the joint 
expense of the parties, and the passage- 
nionej' was to be equally divided between 
them. It was held, upon these facts, that 
SI'Doug;il remained the owner for the voy- 
age, tipoii tlie general principle that, where 
the general owuer retains the possession, 
command, and navigation of the sliip, and 
contracts to cany a cargo on freight for 
the voyage, tlie charter-party is considered 
as a mere affreightment sounding in cove- 
nant, and the frcigliter is not clothed with 
tlie chanicti'r or legal responsibility of own- 
ership. Citing Hooe v. Groverman, 1 Cranch, 
[.') U. S,] 214. And this conclusion, that the 
owner of tlie vessel, notwithstanding the 
chapter, remained her owner for the voyage, 
was derived in part from the fact that he 
retained tlie exclusive possession, command, 
and management of the vessel, and that she 
was navigated at his expense during the voy- 
age,— and apart from the circumstance that 
the whole charter-party, except the introduc- 
tory clause, "hath granted and to freight 
let." was one sounding merely in covenant. 

In the case of The Schooner Volunteer, 
[Case No. KJ.OOl,] tlie same principles were 
applied to a case quite analogous to the pres- 
ent. The charter-party there, after naming 
the parties, proceeded to state that the own- 
er, for the consideration thereinafter men- 
tioned, "lias letten to freight the whole of the 
said schooner, with appurtenances to her be- 
longing, except the cabin, which is reserved 
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for the use of the master, and what room Iff 
necessary under deck for provisions, woodr 
water, and cables," for a voyage specified". 
It further set forth covenants on the part or 
the owner and dbiarterers respectively, among- 
which were these: — that the owner should^ 
pay all and every charge of victualling and 
manning the schooner, during the voyage, 
and should furnish the schooner victualled 
and manned; and that the charterers should 
bear all other charges, and should pay a 
specified freight It was held that, upon the^ 
construction of this instrument, the general! 
owner remained unquestionably the owner 
for the voyage. Mr. Justice Story remarked : 
"The vessel was equipped and manned and 
victualled by him, and at his expense, dur- 
ing the voyage; and he covenanted to take 
on board such goods during the voyage as 
the charterers should think proper. The 
whole arrangements on his part. In these re- 
spects, sound merely in covenant It is true, 
that in another part of the instrument it is 
said, that he has 'letten to freight,' which may 
seem to import a present demise or grant, 
(and not a mere covenant) of the whole 
schooner for the voyage. But this language 
is qualified by what succeeds. And the whole 
schooner Is not let; for there is an express 
exception of the cabin, and certain portions, 
of other room under deck. If the whole- 
schooner, then, was not granted during ther 
voyage on freight, how is it possible to con- 
tend that the libeUant did not still remain* 
owner for the voyage? The master was his- 
master, appointed by him, and responslble- 
to him; the crew were hired and paid by 
him; and the victualling and manning were- 
at Ws expense. He also retained the exclu- 
sive possession of a part of the vessel for 
tiie voyage, and the control and navigation of 
her during the voyage. Taking, then, the 
whole instrument together, it seems wholly 
inconsistent with the manifest intent of the 
parties that the charterer should be owner 
for the voyage." In a later case, also de- 
decided by Mr. Justice Story, (Certain Logs 
of Mahogany, [Case No. 2,559,3) which arose 
upon a charter-party substantially analogous,. 
as to all points Important to the present dis- 
cussion, to that drawn in question in The Vol- 
unteer, that learned jurist commentuig om 
a discrepancy between the English and Amer- 
ican cases, thus restated the American rule: 
"If the absolute owner does not retain the 
possession, command, and control of the nav- 
igation of the ship during the voyage, and 
the master is deemed his agent, acting un- 
der his instructions for the voyage, though 
authorized and required to fulfil the terms 
of the charter-party, the ateolute owner 
must under such circumstances, be still 
deemed owner for the voyage, and be liable 
as such to all persons who do not contract 
personally and exclusively with the char- 
terer, by a sub-contract with the latter, 
knowing his rights and character under the 
charter-party." And it was further held in 
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the same case, that wherever, upon com- 
paring the various clauses of a charter-party, 
It remains doubtful whether the charterer 
was intended to have the sole possession 
and control of the vessel during tlie voyage, 
or to be constituted owner for the voyage, 
then the general owner must be deemed 
such; for his rights and authorities over the 
voyage must continue, unless displaced by 
some clear and determinate transfer of them. 
Bearing in mhid this presumption against 
any transfer of the ship to the charterer for 
the voyage, I proceed, in the light of the 
foregoing adjudications, to consider what con- 
struction is to be placed upon the charter- 
party proved in this case; and, at the outset, 
two distinctions may be noticed between the 
present case and those already cited. In each 
of the three cases just mentioned, stress 
was laid in the decision upon the circum- 
stance that the charter-party was, for the 
most part, one soimding in covenant; but 
this was adverted to -n^th tlie qualification 
that there were also clauses of a contrary 
Import There is no such cause of embar- 
rassment in the terms of the instrument now 
before the court. That instrument is one 
which rests entirely and unequivocally in 
covenant alone. It contains no words of 
grant or demise whatsoever. It commences, 
not by stating that the ovmer hath "let to 
freight" the vessel chartered, but by say- 
ing that "it is this day mutually agreed" 
that the ship shall take on board the cargo 
to be furnished by the charterer; and the re- 
maining claiises of the instrument are not 
only clearly in the nature of mutual and re- 
ciprocal agreements, but are technically so 
expressed. 

The second distinction between the pres- 
ent case and those whidi have been cited is, 
that the charter-party now before the court 
contains no express provision binding the 
owner to man and navigate the ship during 
the voyage; a clause which was inserted in 
each of the charter-parties hi the cases re- 
ferred to. It was contended upon the argu- 
ment, that the absence of this provision was 
Immaterial, inasmuch as, by a general rule 
of law, it was said, the owner is bound, not- 
withstanding a charter-party, to put the ves- 
sel in a suitable condition to perform her 
voyage, and to keep her in that condition 
during the voyage; and to victual and man 
her for the destined navigation, unless there 
Is a contraiy stipulation in the charter-party, 
or the nature and object of the charter-party 
devolve that duty upon the charterer. This 
rule was stated by counsel on the authority 
of a note to Abbott on Shipping, (Story & 
Perkins's Bd. 323.) The cases cited in that 
note probably support it so far as concerns 
the obligation of the owner to put her and 
keep her in suitable condition to perform the 
voyage. One only of those cases, ]ioweve\ 
(Goodridge v. Lord, 10 Mass. 483.) bears upon 
ttie question of the obligation to man tLe 
ship; and that case, so far from sustaining 
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the rule contended for, holds directly the re- 
verse. In that case, the owners of the vessel 
brought suit against the charterei-s to recov- 
er moneys in part paid in settlement of sea- 
men's wages, for which they had libelled the 
ship. There was, in that case, hi the char- 
ter-party, a stipulation binding the charter- 
ers to pay the charges of victualling and 
manning the vessel; but the court remarked 
that an action would, under the circumstan- 
ces, lie for tlie owners against the charterers 
to recover the amount paid, even without an 
express stipulation in tlie charter-party, or 
any proof that the charterers were to victual 
and man the ship; "for that would be the 
effect of the contract of charter-party, unless 
it appeared, by the instrument itself, that a 
different arrangement was intended." The 
absence of any provision in the agreement of 
charter-party requiring the owner to man 
and navigate the ship is, therefore, a circum- 
stance not without weight, as an indication 
that the intention of the parties was to vest 
in the charterer the ownership of the vessel 
for the voyage. It is not conclusive upon tlie 
question of intention, however. That inten- 
tion is to be inferred, not from a single 
clause of the insti-ument or a single fact in 
the case, but from the whole tenor of tlie 
charter-party throughout, construed in the 
hght of all the facts proved, which may be 
admissible as explaining tlie intent and mean- 
ing of the contract- The Volunteer, [Case 
No. 1G,991;] Certain Logs of Mahogany, [Id. 
2,559.] 

The question upon the point now under 
discussion may, therefore, be stated thus: 
Does this charter-party, read connectedly 
and as a whole, and with a proper reference 
to the circumstances imder which it was exe- 
cuted, so clearly show an intent to vest in 
the charterar the ownership for the voyage, 
that the presumption of law in favor of tlie 
continuance of the general ownership is over- 
come? I think it clear that this question 
must be answered in the negative. The 
charter-party, as already noticed, sounds 
wholly in covenant It describes Graves, 
the claimant, as "owner," and Quayle, the 
charterer, as "merchant and freighter." It 
identifies the vessel in part by the words 
"whereof Wilson is master;" Wilson being 
the master appointed by Graves before the 
chartering, and being, as is shown, in fact 
continued in that appointment until the day 
before the vessel saUed, when, In conse- 
quence of his sickness, a substitute was 
placed in command. The instrument con- 
tains agreements on the part of the owner 
that the vessel is tight stanch, and strong, 
and every way fitted for the voyage; that 
she shall take on board a cargo to be fur- 
nished by the charterer, not exceeding what 
she can carry over and above her cabin and 
necessary room for her crew, water, tackle, 
apparel, provisions, and furniture; that the 
privilege of putting on board steerage pas- 
sengers shall belong solely to the charterer, 
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the entire of the between decks, tf required, 
being reserved for such passengers; and 
that if the ship shall be unable to carry car- 
go and passengers to the stipulated amount, 
there shaU be a proportionate reduction in 
the hire of the vessel. And on the part of 
tlie charterer it is agreed that he shall fur- 
nish such a cargo as is contemplated; that 
he shall pay freight, £485, and demurrage. If 
more than twelve days are occupied in load- 
ing; and that the between-decks shall be 
calked, &c, at his expense. These provi- 
sions clearly indicate, upon the whole, the 
intention of the parties to retain in the own- 
er the general ownership of the vessel, and 
to secure to the charterer only rights in the 
nature of affreightment This construction 
is also confirmed by the conduct of the par- 
ties under the agreement The facts are far 
from countervailing the presinnption that no 
change of ownership was made. The re- 
maining questions in the case are, therefore, 
to be considered on the basis of the general 
owner remaining owner for the voyage. 

Ships carrying passengers on hire stand 
on tlie same footing of responsibility, in that 
respect with those carrj^ing merchandise on 
freight— passage-money and freight being, in 
legal acceptation, equivalents. The liability 
of the vessel in specie, xipon a contract of 
affreightment is not varied by the circum- 
stance that the contemplated subjects of 
transportation are passengers, instead of 
merchandise. A passage contract is, in re- 
spect to the vessel's liability, only a species 
of affreightment in which the passengers 
constitute the cargo, and the passage-money 
answers to the freight Tliis principle was 
fully discussed In the late case of The Ze- 
nobia, [Case No. 18,209,] in this court in 
which the views of the com-t upon this sub- 
ject were stated at large. The vessel is also 
liable in rem for merchandise laden on board 
by the charterers, (The Rebecca, [Id. 11,619;] 
Abb. Shipp. 47, 52,*) as well as upon con- 
tracts by the master or the agents of the 
owners in relation thereto. She is therefore 
liable in rem upon a contract to carry pas- 
sengers, equally whether that contract is 
made with a charterer, or with the master 
or owners, when the charter-party does not 
operate to render the charterer owner for 
the voyage; because, In that case, the char- 
terer acts in the capacity of agent of the 
owner. She is liable for the conduct of the 
master as master during the >'?yage; and 
for any ill treatment of the passengers by 
the master, in his capacity as such, a reme- 
dy may be had against tlie vessel herself. 
She may. Indeed, not be liable for mere acts 
of personal malice or ill-will on the part of 
tlie master, not arising out of or connected 
with the exercise of his duties as master,* 
though for such acts there' is clearly a per- 

*See, also, The Flash, [Case No. 4,85X.] 
*See, also. The Zenobia, [Case No. 18,209,] 
to the same effect 



sonal remedy against the master himself. 
Chamberlain v. Chandler, [Case No. 2,575.] 
If, therefore, it were made to appear that 
the treatment complained of in this case was 
prompted by personal malice and ill-will on 
the part of the master,— if the withholding 
of provisions and water had been a tortious 
act on the part of the master, springing 
from personal spite and vindictiveness, and 
disconnected from any such circumstance, 
as a general lack of provisions on board, for 
which the owners might be responsible, — 
there would be groimd for doubt whether 
the libellant was entitled to any other rem- 
edy than an action in personam against the 
master himself. But such conduct on the 
part of tlie master is not to be presumed. 
In this case, the answer does not aver that 
the ship had sufficient supplies; and there 
being no proof of that fact, the implication 
is, that she did not have them to serve 
out 

It was contended, on behalf of the claim- 
ant that the contract to furnish provisions 
was not a maritime contract but a mere 
matter of personal agreement, independent 
of the contract for passage, and that it 
therefore could not be enforced against the 
ship. There may, undoubtedly, be a con- 
tract for passage, in which the passenger 
undertakes to carry his own store of provi- 
sions. Where, however, the contract is not 
of this description, but the maintenance ot 
the passenger, during the voyage, is xmder- 
takeuj as well as the transportation of his 
person, the ship is as much bound to supply 
wholesome and necessary provision and wa- 
ter, as to provide safe shelter and lodging. 
There Is no ground laid in the case for vin- 
dictive or punitive damages against the own- 
er or ship. The agents of the owner I)ro hac 
vice, did not fulfil the implied obligation of 
the ship, and thus relieve her from perform- 
ing it in this respect and for that cause 
there was no ground for compelling the 
libellants to pay passage-money; and the 
libellants having paid it, are, because of such 
\'iolation of the obligation by the ship, enti- 
tled to recover it back, the consideration on 
which it was advanced having failed. 

Decree accordingly, with costs. 



Case No. 17. 

The ABERFOYLE. 

[1 Blatchf. 360.]^ 

Circuit Court, S. D. New York. Oct. Term, 

1848.' 

Shipping— Passesgeks— Liability in Rem. 

1. A vessel carrying^ passengers for hire 
stands on the same footing of responsibility 
as one carrying merchandise, the passage mon- 

'[Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 

* [Affirming decree of the district comrt in The 
Aberfoyle, Case Nc. 16.] 
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ey in the former case being an equivalent for 
the freight in the latter. 

2. The vessel, as well as her owner, is re- 
sponsible for a breach of a contract ^ith a 
passenger in respect to his passage, ana for 
the damage resulting therefrom. 
[Approved in The Pacific, Case No. 10,643. 
Cited in Marshall v. Bazin, Id. 9,12;>; Ihe 
City of Brussels, Id. 2,745.] 

In admiralty. Peter McDonald and oth- 
ers filed a libel in rem, in the district court, 
against the ship Aberfoyle, alleging that 
they were not furnished with provisions 
and water on their passage from Liverpool 
to New York in that vessel, as they should 
have been according to the terms of a con- 
tract entered into by them with the agent 
of the owner. After a decree by the coiurt 
below in favor of the libellants, [The Aber- 
foyle, Case No. 16,] the claimant appealed to 
this court [Affirmed.] 

Richard S. Emmet, for appellant. 
William M. Allen, for respondents. 

THE COURT held that a vessel carrying 
passengers for hire stands on the same foot- 
ing of responsibility as one carrying mer- 
chandise, the passage money In the former 
ease being the equivalent for the freight in 
the latter; that the vessel, as well as her 
owner, is responsible for a breach of a con- 
tract with a passenger in respect to his pas- 
sage and for the damage resulting therefrom; 
that the owner is clearly liable; and that, in 
analogy to the principles which make the 
vessel liable for a breach of a contract of 
affreightment of merchandise, she should 
also be held Uable for a breach of a pas- 
senger contract. 

Decree affirmed. 
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The ABIGAIL. 

[3 Mason, 331.]* 

Circuit Court, D. Massachusetts. May Term, 

1824. 

Customs Laws— Penalties and Fobfeitdkes — 
Burden of Pkoof. 

The fourth section of the act of 1820, c. 122, 
[3 Stat. 604,1 referring to the act of 1818, 
[Story's Laws, c. 65; 3 Stat. 433, c. 70,] and 
that referring again to the revenue nets of 
the United States, as to the mode of suing for, 
and recovering, penalties and forfeitures &c., 
does not, by implication, adopt the Pe\enr^- 
first section of the collection act t)f 1799, 
[Bioren & D. Laws, c. 128; 1 Stat. 678, c. 22,] 
as to the onus proband! being thrown on the 
claimant, on seizures under the act. 

In admiralty. Information or libel of 
seizure for importing into Boston, from the 
province of New Brunswick, certain coal, 
which was not truly goods or merchandise 
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of tha growth, produce, or manufacture of 
the said province, contrary to the act of 15 
May, 1820, c 122, § 3, [3 Stat 604.] At the 
trial, the principal inquiry was, whether the 
coal was the produce of the province of New 
Brunswick; and the evidence on both sides 
was so contradictory, that the question, on 
whom the biu:den of proof rested, became the 
turning point of the cause. 

Blake, for the United States, contended, 
that the burden of proof rested on the claim- 
ant, the act of 1820, c. 122, having in effect 
adopted the provision of act 1799, § 71, 
[Bioren & D. Laws, c. 128; 1 Stat. 678, c. 22.j 

Bliss, for the claimant, argued e contra, 
that the act of 1820, did not, by its reference, 
adopt the seventy-first section of the act of 
1799, and therefore the cause must be decided 
by the general principles of the law of evi- 
dence. 

STORY, Circuit Justice. The evidence in 
this case is so very uncertain, and in some re- 
spects so contradictory, that the question, 
whether the burthen of proof rests on the 
claimant to establish the origin of the coal, be- 
comes in fact the turning point of the cause. 
The seventy-first section of the collection act 
of second of March, 1799, [Bioren & D. Laws, 
c. 128; 1 Stat 678, c 22,] declares that "in 
actions, suits, or informations to be brought, 
where any seizure siiall be made pursuant to 
this act, if the property be claimed by any 
person, in every such case the onus proband! 
shall be upon such claimant; but the onus 
probandi shall lie on the claimant, only 
where probable cause is shown for such pros- 
ecution, to be judged of by the court before 
whom the prosecution is had." The act of 
15th of May, 1820, c 122, [3 Stat 604,] under 
which the present prosecution is instituted, 
declares, "that all penalties and forfeitures, 
incurred tinder this act, shall be sued for, 
recovered, distributed, and accounted for, 
and the same may be mitigated, or remitted, 
in the manner and according to the pro- 
visions of the act to which this is supple- 
mentary." The act referred to is the act of 
18th of April, 1818, [Story's Laws, c. 65; 3 
Stat 433, c 70, § 4,] which declares, "that 
penalties and forfeitures incurred by force 
of this act shall be sued for, recovered, dis- 
tributed, and accounted for, and may be 
mitigated or remitted, in the manner and 
according to the provisions of the revenue 
laws of the United States." The act of 
1799, c. 128, is certainly a revenue act within 
the meaning of this clause; and no one de- 
nies, that here there was probable cause of 
seizure; and therefore the true question, 
arising on the act of 1820, is, whether it 
adopts, by reference and intendment, the 
provision of the* seventy-first section of the 
act of 1799, c. 128. If there were no other 
provisions in this act applicable to the sub- 
ject rfiatter, it might be difficult to satisfy 
the exigency of the language in any other 



[1 Fed. Cas. page 37] 



(Case No. 19) ABORN 



manner. But the elgtty-nlnth. section of 
the act of 1799 provides, In the fullest man- 
ner, for the mode of suing for, and recover- 
hig, penalties and forfeitin-es tmder the act; 
and, in like manner, the 91st section pro- 
vides for the distribution of, and accoimting 
for, such penalties and forfeitures. The act 
of 1797 [Bioren & D. c. 07; 1 Stat. 50G, c. 13] 
provides for the mode of remitting and miti- 
gating such penalties and forfeitures. So 
tliat, independently of the 71st section of the 
act of 1799, the references In tlie acts of 1818 
and 1820 are completely satisfied in their 
terms, viz., as to the mode of suing for, re- 
covering, distributing, accounting for, miti- 
gating, and remitting penalties and forfei- 
tTires. 

After bestowing considerable attention to 
the subject, my mind has at last arrived at 
tlie conclusion, that under such circumstan- 
ces the 71st section ought not to be con- 
stmed to be adopted by implication. The 
mode of suing for and recovering penalties 
and forfeitures does not necessarily include 
any rules as to the adoption or rejection of 
evidence, or as to the onus probandL There 
la some hardship in extending a rule of this 
nature beyond the general principles, on 
which the law of evidence Is founded. It 
may, nay It often must, have the effect of 
superinducing a forfeiture. The present 
case exemplifies the justice of this remark. 
Feeling, therefore, a strong impression, that 
the court ought not to change the rules of 
evidence, as to the burthen of proof, with- 
out a clear expression of the lefrfslatlve In- 
tontion, and perceiving in the present case no 
such expression, I believe, that my duty is 
best performed by adhering to the doctrine 
of the common law. I sliall therefore ac- 
<iuit the property seized, upon the groimd, 
that the onus probandl is on the government, 
and that the evidence leaves the point of 
the origin of the coal in a state too uncer- 
tain and equivocal to found any decree of 
condemnation. 

Decree accordingly. 



ABLE V. ONE HUNDRED BARRELS OP 
SPIRITS. 

{See United States ex rel. Able v. One Hun- 
dred Barrels of Spirits, Case No. 15,948.3 



ABLE, (PAYNE v.) 
[See Payne v. Able, Case No. 10,854.] 
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Case No. 19. 

ABORN et al. r. MASON. 

[14 Blatchf. 405.]^ 

Circuit Court, S. D. New York. Feb. 23. 1878. 

Bailment— Rights of the Bailor — Conversiok 
BT Bailee— Tender— Measure of Damages. 

^ A. delivered wool and yam to O., to he made 
into cloth, at a specified cost, to be paid by A, 
The wool and yarn and the goods were to be 
continuously the property of A. O. began the 
manufacture of goods from the materials. 
Thereafter, the property came into the posses- 
sion of M., as the assignee in bankruptcy of O. 
At that time, it was in the condition of dyed 
wool, mixed with shoddy, and woolen yams in 
the various stages of manufacture into cloth, 
and was of small market vaUie, and not 
salable. A. demanded from M. the specific 
wool and yarn delivered to O., and the yams 
m process of manufacture, and offered to pay 
all charges on tliem, if informed of the amount. 
M. completed the manufacture of the goods, 
and expended 35800 in finishinjr them, and sold 
them for $3,193 50. A. sued M. in trover, for 
the conversion of the wool and yams and 
goods; Held, that it was not necessary for A. 
to prove an actual tender of an amount suffi- 
cient to cover the value of the work and ma- 
terials supplied by O., but that the offer made 
to pay the charges was sufiicient. Held, also, 
that A. was entitled to recover the avails of 
the goods, less the cost of the materials 
furnished by O. and by M., and the expense of 
manufacture. 

[At law. Action of trover and conversion 
by Robert W. Abom and others against 
John W. Mason, assignee In bankruptcy of 
Louis H. Oberhofer. Heard on motion for 
new trial. Motion denied.] 

Michael W. Divine and Aaron P. White- 
head, for plahitiffs. 
John B. Parsons, for defendant. 

SHIPINfAN, District Judge. On or about 
May 6th, 1871, the plahatlffs were the owners 
of a quantity of superfhie wool and of In- 
ferior wool and of double and twist yam 
upon spools, of the value of $1,737 69, and 
delivered the same to Louis H. Oberhofei, 
a woolen manufacturer of Canterbury, 
Connecticut, to be manufactured by him 
into cassimeres, at an estimated cost of 
twenty-one cents per yard, to be paid by 
the plaintiffs. The wool and the yam, and 
the goods which were to be manufactured 
thej'efrom, were to be continuously the 
property of the plaintiffs. It was supposed 
that this wool would make about 5,0(K) 
yards of cloth. Oberhofer received the ma- 
terials in his factory, and commenced the 
manufacture of goods therefrom. About 
May 25th, 1871, all the property in the pos- 
sion of Oberhofer was attached and re- 
mained under attachment, or in the posses- 
sion of the United States marshal, by -virtue 
of a warrant in bankruptcy, until about Au- 
gust 31st, 1871, when the property came Into 
the possession of the defendant, who had 
been theretofore duly appointed assignee in 
bankmptcy of Oberhofer's estate. On this 

^[Reported by Hon. Samuel Blatchford, Cu-- 
cuit Judge, and here reprinted by permission.] 
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date, there -was upon the premises neltlier 
wool in bags nor cotton yam upon spools, but 
the goods which had been sent by the plain- 
tiffs were upon the machinery of the factory, 
in the form of dyed wool mixed with shoddy, 
or of woolen yams in the various stages of 
manufacture into cloth.. The market value 
of this woolen yam and wool in process of 
manufacture was small, as the materials 
were hi such a condition that thoy were not 
salable. The assignee estimated, that the 
unfinished goods were not worth over $100, 
and would scarcely bring that sum, if he 
should attempt to sell tliem in tlieir untln- 
Ished state. Another witness estimated the 
value at from ?300 to $500. A few days 
after September 14th, 1871, the assignee ob- 
tained authority from the district court to 
complete the manufacture of these goods 
by the purchase of the necessary additional 
material, and the employment of the neces- 
sary labor. On September 15th, 1871, the 
plaintiffs made a written demand upon the 
defendant for the delivery to them of tlie 
specific bales of wool and spools of cotton 
yam which they had delivered to Oberhofer. 
and offered to pay all charges, expenses and 
liens which the bankrupt, or the defendant, 
as assignee, had upon said mercliandisn, and, 
as tliey were ignorant of the amoimt of «uch 
charges and liens, asked to be informed of 
the amount, that they might tender and pay 
It. There was also some testimony to the ef- 
fect that, at the same time, <me of the plain- 
tiffs verbally informed the defendant of (lie 
fact that the wool and yarn were in process 
of manufacture, and notified him that diey 
were seeking not only the wool existing in 
specie, but wool and yams in process of 
manufacture. Testimony was also given by 
the defendant, to show that the plahitiffs 
were insisting, until the commencement cf 
the suit, that their wool Avas in the factory 
In its original form, and was easily distin- 
guishable. The defendant did not complv 
with the demand, but completed the manu- 
facture of the unfinished goods, at an ex- 
pense of $800. The goods were finished 
about the middle of October, 1871. All the 
goods which were thus manufactured, and 
tlie goods which Oberhofer had finished from 
other wool, were sold for the defendant, who 
received the sum of $3,193 50, therefor. 

The plaintiffs brought an action of trover, 
on December 9th, 1871, against the defend- 
ant, for the conversion of the wool and cot- 
ton yarns which they had deUvercd to Ober- 
hofer. Th« declaration was subsequently 
amended, so as to allege the convei-sion of 
"certain yarns, and goods made from said 
wools and said double and twist yam, one or 
both." Upon the trial of the case to the 
jury, they were instmcted, that, the property 
having come rightfully into the possession of 
the assignee, the demand upon him should 
liave been in such terms as to apprise him of 
what he was claimed to be wrongfully de- 
taining from the plaintiffs, and he should 
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ha^e been informed in such manner as to- 
enable hun to understand the kind of prop- 
erty which was demanded; and that. If the 
written demand was the only demand which 
was made, or notice which was given to ihe 
assignee, the plaintiffs could not recover. 
The jury were also instmcted, that if, in ad- 
dition to the written demand, the as.sigueo 
was informed by the plahitiffs, that tlisy 
were seeking to obtain from liim, and that 
they demanded of him, tlie woolen yarns 
and wool, in tlie various stages of mauutoc- 
ture, which Oberhofer had lK!en manufactur- 
ing for them under his contract, then, if 
the assignee, after such notice and demand, 
completed the manufacture, and sold the 
manufactured goods, he would be liable, 
provided such goods were made from their 
yarn. 

Two questions of fact were submitted to 
the jury: 1st, Was such a demand made 
by the plahitiffs? 2d. Were the goods which 
were in process of manufacture ha the mill 
of Oberhofer, at the time of the appoint- 
ment of the assignee, the property of the 
plaintiffs? If both these questions of fact 
were found for the plaintiffs, the jury were 
instructed, upon the question of damages, 
that the circumstances of the case were pe- 
culiar, and that, in the ascertainment of 
damages, they should deduct from the avails 
of the manufactured goods the entire cost 
of the materials furnished by the assignee 
or by Oberhofer, and the expense and cost 
of manufacture. The jury retumed a ver- 
dict for the plahitiffs, for $2,367 49. 

Upon a motion for a new trial, the defend- 
ants insist, (1.) that the demand of tiie 
plaintiffs was Umited to wool and cotton 
yam; and that, upon such a demand, the 
defendant, having come rightfully into the- 
possession of the property, cannot be foimd 
to be a wrong-doer, for a conversion of 
property which did not correspond with the 
demand, and which he did not know was 
claimed by the plahitiffs. The jury were 
instmcted in accordance with the principle 
of law which is claimed by the defendant, 
but tiiey found, as matter of fact, that the 
plaintiffs verbally demanded of the defend- 
ant woolen yams which were in process of 
manufacture. The jury evidently believed 
that the defendant was apprised by the plahi- 
tiffs of the exact property which they 
claimed he was wrongfully detahiing from 
them. 

(2.) It is claimed, that, for the value of 
the work and materials which were suppUcd 
by Oberhofer, the defendant, as his as- 
signee, had a lien, at the time of the de- 
mand, upon the property of the plaintiffs; 
that it was incumbent upon them to make 
an actual tender of an amount sufficient 
to cover this hen; and tiiat an offer to pay, 
or a readiness to pay, did not comply with 
the necessity of an actual tender of money. 
Oberhofer had agreed with the plaintiffs to 
manufacture their wool hito cassimeres. 



[1 Fed. Cas. page 39] 



ABRAHAM, (ISAACS v.) 



They had agreed to pay him a stipulated 
price for the labor and the materials which 
he should furnish. His duty was to deliver 
the manufactured goods, and their duty was 
to pay the price of manufacture. These ob- 
ligations were mutual and concurrent The 
payment of the cost of manufacture, and 
the delivery of the goods, were concomitant 
acts. In the case of mutual and concurrent 
promises, "the word 'tender,' as used in such 
a connection, does not mean the same kind 
of offer as when it is used with reference 
to the payment or offer to pay an. ordinary 
debt due in money, where the money is of- 
fered to a creditor who Is entitled to receive 
It, and nothing further remains to be done, 
but the transaction is completed and ended; 
but it only means a readiness and willing- 
ness, accompanied with an ability on the 
part of one of the parties, to do the acts 
which the agreement requires him to per- 
form, provided the other will concurrent^' 
do the things which he is required by it to 
do, and a notice by the former to the latter 
of such readiness. Such readiness, ability 
and notice are sufficient evidence of, and 
indeed constitute and imply, an offer or ten- 
der, in the sense in which those terms are 
used in reference to the kind of agreements 
which we are now considering." Smith v. 
Lewis, 2G Conn. 110; Adams v. dark, 9 
Cush. 215; Tate v. Meek, 8 Taunt 280. 

The defendant next insists, that the liabil- 
ity of the defendant was limited to the 
value of the property in its condition at the 
time of the conversion, and that the uncoii- 
tradicted testimony showed that such value 
did not exceed $500. The general rule of 
the common law, in regard to title by acces- 
sion, is, that whatever alteration of form 
Iws taken place in personal property, the 
owner is entitled to such property in its 
state of improvement, unless the identity 
of the original materials has been destroyed, 
or unless the thing has been annexed to 
and made part of some other thing which 
is the principal, or its nature has been 
changed from personal to real property; 
"but, if the thing itself, by such operation, 
was changed into a different species, as by 
making wine, oil, or bread out of another's 
grapes, olives or wheat, it belonged to the 
new operator, who was only to make satis- 
faction to the former proprietor for the ma- 
terials which he had so converted." 2 Bl. 
Comm. 40i; 2 Kent, Comm. 304; Silsbury 
V. McCoon, 6 Hill, 425; Woodruff & Beach 
Iron Works v. Adams, 37 Conn. 233. 

In tills case, the property, at the time of 
the conversion, consisted of woolen yam 
and wool in the various stages of man- 
ufacture into cloth. The property was, in 
fact, unfinished woolen casslmeres, and was 
described to be such by the assignee, in his 
testimony before the district court upon his 
application for leave to complete the raami- 
facture. By the labor and materials which 
were furnished, unfinished goods became 



finished. The species of the property was 
not changed, and the identity of the materi- 
als, as they existed at the time of the con- 
version, was not lost. 

It has frequentiy been held, that the per- 
son whose property has been tortiously 
talcen, is entitied to the enhanced value, un- 
til it has been so changed as to alter the 
titie, or to destroy the identity of the prop- 
erty. Betts V. Lee, 5 Johns. 348; Curtis v. 
Groat, 6 Johns. IGS; Brown v. Sax, 7 Cow. 
95; Baker v. Wheeler, 8 Wend. 505. But 
courts have not been satisfied with a rigid 
rule, which would invariably permit a plain- 
tiff to recover the enhanced value, without 
any deduction for the labor and expenses 
which, in the absence of fraud, have been 
bestowed upon such property by tiie de- 
fendant, and have not enforced the rule to 
its full extent. Wood v. Morewood, 3 Adol. 
& E. (N. S.) 440; Hilton v. Woods, L. 
R., 4 Eq. 433; Benjamin v. Benjamin, 15 
Conn. 347; Silsbury v. McCoon, 4 Denio, 
332. Instances can easily be imagined where 
a rigid enforcement of the rule would work 
hardship; and, in this case, the plaintiffs 
did not ask the court to charge that they 
were entitied to the enhanced value of the 
manufactured goods, without reference to 
the expenses of manufacture. 

The rule which was given to the jury was 
adopted in the case of Morgan v. Powell,- 
3 Adol. & E. (N. S.) 278, an action of tres- 
pass for digging coals in the plaintiff's mine. 
The court determined tiiat the value of the 
plaintiff's coals was the sale price at the 
pit's mouth, after deducting the expenses of 
carrying the coals from the place in the 
mine where they were dug, to the mouth. 
Under the circumstances of this case, the 
allowance for the defendant's labor and ex- 
penses was eminentiy just Wool had been 
delivered to be manufactured into cloth. It 
was in a partial state of manuracture when 
the assignee took possession, labor, skill and 
materials having been expended upon it by 
the bankrupt At this time the materials 
were in such a condition tiiat they had very 
littie salable value; and, in order to make 
the property a merchantable article of 
value, more materials must be purchased, 
labor must be employed, and time must be 
expended. The deduction is fully justified 
by the decisions which have been cited- The 
motion for a new trial is denied. 
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Case No. 20. 

In re ABRAHAMS. 

[5 Law Rep. 328.] 

District Court, S. D. New York. Aug. 1842. 

Bankruptcy — Pkesextation of Petition — 

PitACTlCE. 

[The fact that a petition in bankruptcy was 
attested "nine days before presented* affords 
no bar to its presentation; and the decree 
dates back to the application, and property 
acquired after verification, and before presenta- 
tion, passes as assets to the assignee.] 

In bankruptcy. 

Brady, lor [Aaron Abrahams,] bankrupt 

Joachemssen, for creditors. 

BETTS, District Judge. The court de- 
cided -that a petition need not be presented 
to the court simultaneously with its attesta- 
tion; .and its being sworn to, nine days be- 
foi*e presented, afforded no bar to it. The 
decree of bankruptcy retroacts lo the time 
of the application, and if property is acquir- 
ed by a bankrupt, Intermediate the verifi- 
cation and offeriQff of his petition. It would 
pass to the assignee. That written objec- 
tions to the sufficiency of the papers, with 
others to the merits, will not authorize a 
delay of reference to a commissioner, upon 
those involving an incLulry into facts, imless 
there is a plain probable cause for making 
the legal points- The court will be careful 
that such a method of procedure, shall not 
avail to purposes of procrastination merely. 
The coiui; accordingly refused granting an 
order now to refer the objections to a com- 
missioner, because of the long delay and 
laches of the creditors in not pursuing them, 
and the case being regularly on the docket 
for a final order, directed a decree of bank- 
ruptcy to be entered. 



ABRAMS, (ISAACS v.) 
[See Isaacs v- Abrams, Case No. 7,095.] 



Case iNTo. 21. 

ABRANCHES et al. v. SCHELIi. 

[4 Blatchf. 256.]^ 

Circuit Court, S. D. New York, Jan. 5, 1859. 

Removal of Causes— Revenue Laws— Act 

March 2, 1833. 
1. Where a defendant sued in a state court, 
applied to this court by petition, praying for the 
removal of the suit to this court, under the 
3d section of the act of March 2d, 1833, (4 
Stat. 633,) on the ground that the suit was 
for acts done by him under the revenue laws 
of the United States, and obtained a certiorari 

*EReported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



from this court to the state court, to certify 
the proceedings on file in that court, and the 
clerk of the state court returned that _ there 
were no proceedings on file in his office in the 
suit, and the defendant's attorney then entered 
a rule in this court for the plaintiff to de- 
clare in twenty days, and notice of the rule 
was served on the plaintiff's attorneys, who ad- 
mitted service of it, but failed to declare, 
and a judgment as in case of nonsuit was then 
entered against the plaintiff: Held, that such 
judgment was rofrular. 

2. The admission by the plaintiff's attorney, 
of service of the rule to declare, waived any 
informality attending the removal of the cause 
to this court. 

3. All that the statute requires is, that it 
shall appear, from the petition, that the de 
fendant was sued on account of acts done by 
him under the revenue laws of the United 
States. It does not require a statement of 
the cause of action or the kind of process. 

4. The writs of certiorari and habeas corpus 
provided for by the statute are neither of them 
required for the removal of the cause to this 
court. 

[See note at end of case.] 

[5. Cited in Pisk v. Union Pac. R. Co.. 
Case No. 4,827, to the proposition that the writ 
of certiorari is merely a mode of notifying 
the state court, and that, in the absence of 
certified copies of the proceedings from the 
state court, the same may be supplied by afii- 
davit.] 

[At law. On motion to set aside the judg- 
ment. Denied-] 

This was an action against the collector 
of the port of New Tork. It was originally 
commenced in the superior court of the city 
of New York. On the 10th of April, 1S58. 
the defendant presented a petition to this 
court, which was filed with the clerk, set- 
ting forth that he was, prior to the com- 
mencement of the suit, collector of the cus- 
toms for the port and district of New York, 
that a suit had been commenced against him 
by the plaintiffs In the superior court of the 
city of New York, for and on account of 
acts done by him under the revenue laws of 
the United States, and as such collector, and 
that no trial had been had in the cause, and 
praying that, in pursuance of the 3d section 
of the act of congress of March 2d, 1833, 
(4 Stat. 633,) the suit might be removed from 
the superior court, and be entered on the 
docket of this court, and be thereafter pro- 
ceeded with as a cause originally commenced 
in this court The petition was duly verified 
by the defendant, by affidavit, and was duly 
certified to by an attorney and counsellor, 
as required by said act, and the suit was 
thereupon entered on the docket of this 
court. On the 19th of June, 1858, a rule 
was entered by the defendant, in the com- 
mon rule book, in the office of the clerk of 
this court, requiring the plaintlifs to declare 
within twenty days after service of notice 
of such rule, or be non-prossed. On the 
same day, a written notice of the entry of 
such rule was served on the a,ttomeys for 
the plaintiffs, and they admitted in writing 
service of such notice. The plaintiffs not 
having declared, the defendant entered a 
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Judsment as in case of nonsuit against tlie 
plaintiffs, and. tlie plaintiffs now moved to 
set aside sucli Judgment for Irregularity. 

Welcome R. Beebe, for plaintiffs. 
Jjinies R Dwight, Asst. Dist. Atty , for de- 
fendant 

INGERSOLIi, District Judge. Tlie power 
to remove into this court a suit wliicli has 
been commenced In a state court, agahist aiy^ 
officer of the United States, for or on ac- 
count of any act done under the revenue 
laws of the United States, or under color 
thereof, or for or on account of any right, 
autliority or title set up or claimed by such 
officer, under such laws. Is contained In the 
3d section of the act of congress of March 2, 
1833, (4 Stat. 033.) That section provides 
as follows: "That, in any case where suit or 
prosecution shall be commenced In a coifrt 
of any state, against any officer of the United 
States, or other person, for or on account of 
any act done under the revenue laws of the 
United States, or under color thereof, or for 
or on account of any right, authority or 
title set up or claimed by such officer, or 
other person, under any such law of the Unit- 
ed States, It shall be lawful for the defend- 
ant in such suit or prosecution, at any time 
before trial, upon a petition to the circuit 
court of the United States In and for the 
district in which the defendant shall have 
been served with process, setting forth the 
nature of said suit or prosecution, and veri- 
fying the said petition by affidavit, together 
with a certificate, signed by an attorney or 
counsellor at law of some court of record 
of the state in which such suit shall have 
been commenced, or of the United States, 
setting forth, that, as counsel for the peti- 
tioner, he has examined the proeeedinga 
against him, and has carefully Inquired into 
all the matters set forth in the petition, and 
that he believes the same to be true, which 
petition, affidavit and certificate shall be pre- 
sented to the said circuit court, if In ses- 
sion, and, if not, to the clerk thereof, at his 
office, and shall be filed in said office, and 
the cause shall thereupon be entered on the 
docket of said court, and shall be thereafter 
proceeded In as a cause originally commenced 
in that court; and It shall be the duty of 
the clerk of said court, If the suit were com- 
menced in the court below by summons, to 
Issue a writ of certiorari to the state court, 
requiring said court to send to the said cir- 
cuit court the record and proceedings In said 
oause; or, if it were commenced by capias, 
he shall issue a writ of habeas corpus cum 
causa, a duplicate of which said writ shall 
be delivered to the derk of the state court, 
or left at his office, by the marshal of the 
district or his deputy, or some person duly 
authorized thereto; and, thereupon, It shall 
be the duty of the said state court to stay all 
further proceedings in such caxise, and the 
said suit or prosecution, upon delivery of such 



process, or leaving the same as aforesaid, 
shall be deemed and taken to be moved to 
the said circuit court, and any further pro- 
ceedings, trial or judgment therein, in the 
state court, shall be wholly null and void. 
And, if the defendant in any such suit be In 
actual custody on mesne process therein, it 
shall be the duty of the marshal, by virtue 
of the writ of habeas corpus cum causa, to 
take the body of the defendant into his cus- 
tody, to be dealt with in the said cause ac- 
cording to the rules of law, and the order 
of the circuit court, or of any judge thereof 
in vacation. And all attachments made, and 
all bail and other security given upon such 
suit or prosecution, shall be and continue in 
like force and effect as if the same suit or 
prosecution had proceeded to final judgment 
and execution in the state court And if, 
upon the removal of any such suit or prose- 
cution, it shall be made to appear to the 
said circuit court, that no copy of the record 
and proceedings therein, In the state court, 
can be obtained. It shall be lawful for said 
circuit court to allow and require the plain- 
tiff to proceed de novo and to file a declara- 
tion of his cause of action, and the parties 
may thereupon proceed as hi actions origi- 
nally brought in said circuit court, and, on 
failure of so proceeding, judgment of non 
pros, may be rendered against the plaintiff, 
with costs for the defendant." 

The act of congress provides that the peti- 
tion for the removal of a suit commenced 
in a state court, shall be to the circuit court 
of the United States In and for the district In 
which the defendant shall have been served 
with process. It Is now urged by the plain- 
tiffs, that the suit was not lawfully removed 
to this court, for the reason that It nowhere 
appears In the petition of the defendant 
where he was served with process: and that, 
for aught that appears, he might have been 
served with process somewhere in the north- 
em district of New York, in which case the 
petition should be to the circuit court of the 
United States in and for that district It 
would not be a very violent presumption, 
to presume that the process for a suit In 
the superior court of the city of New York, 
was served In the district where the defend- 
ant dwelt, which is in the southern dis- 
trict of New York. But It Is not necessary 
to dispose of this technical question by a 
resort to any such presumption; for, by the 
course which the plaintiffs have adopted in 
reference to this suit, since It was entered on 
the docket of tills court, to be proceeded with 
as a cause originally commenced ha this court, 
they have waived this technical question, 
even if they could once have taken advan- 
tage of it. The attorneys for the plaintiffs, 
by the written admission which they gave, 
of service of notice of the entry of the rule 
to declare, admitted the cause to be regularly 
in this court. They treated it as having 
been regularly removed. They waived any 
informality attending Its removal. It is now 



ACADIA (Case No. 23) 



[1 Fed. Cas. page 42} 



too late for them to urge the informality 
upon which they rely. If they had wished 
to rely upon the informality which they now 
present, they should have brought it to the 
attention of the court, before, by their act, 
they admitted the cause to be regularly in 
this court. 

It is claimed, also, that it should appear, 
from the petition for a removal, what the 
particular cause of action was. All that is 
required by the law is, that it should appear, 
from the petition, that the defendant was 
sued for and on account of acts done by him 
under the revenue laws of the United States, 
or under color thereof. This expressly ap- 
pears by the petition. It is also claimed, 
that the particular kind of writ or process 
should be stated. This the law does not re- 
quire. 

The cause can be removed from the state 
court without the aid of the certiorari or the 
habeas corpus mentioned in the act. Neither 
of them is required to remove the cause. 
They are issued by the clerk, and are in- 
tended to bring up the record and other pro- 
ceedings from the state court, and to notify 
the state court that the cause has been re- 
moved, so that no further proceedings may 
be had in the state court. The cause is fti-st 
removed, and then, after it has been re- 
jnoved, the certiorari or the habeas corpus 
issues, for the above-named puiijoses. 

In the present case, after the cause had 
been removed, the certiorari was issued by 
the clerk of this court. To it the clerk of 
the superior court made a return, that there 
were no proceedings on file in the cause in his 
oifice. It tlien became the duty of this court 
to require the plaintiffs to proceed de novo, 
and to file a declaration of their cause of ac- 
tion; and thereupon the law made it the 
duty of the parties to proceed as in actions 
originally brought in this court. In actions 
originally brought in this court, it Is the duty 
of the plaintiffs to file their declaration in pur- 
suance of the rules. In this case, the plain- 
tiffs were required to tile their declaration 
In pursuance of the rules. For failing to file 
their declaration, a judgment as in case of 
nonsuit was entered. 

It is insisted by the plaintiffs, that the cer- 
tiorari should be served on the clerk of the 
superior court by leaving with him a dupli- 
cate of the same, and that a service by copy 
will not answer the requirements of the 
law. By the return of the marshal it ap- 
pears that the certiorari was served on the 
clerk of the superior court by leaving with 
him a dupUcate of the same. 

With this view of the subject, the motion 
to set aside the judgment must be denied. 

[NOTE. The recent case of State v. Sul- 
livan, 50 Fed. Rep. 593, gave rise to a conflict 
of opinion and jurisdiction between the circuit 
court for the western district of North Carolina 
and the supreme court of the state as to the 
construction of the statute providing for the 
removal of prosecutions against revenue offi- 
cers. Rev. St. § 643. The petition in this 



case was duly verified by oath, and by the 
certificate of counsel, as required by the act. 
The circuit court was not in session, and the 
petition was presented to the deputy clerk of 
that court, who filed it in his office, and there- 
upon entered the case on the docket. The de- 
fendant not being in custody, no writ of habeas 
corpus cum causa was issued, but the deputy 
issued a writ of certiorari, which was directed, 
not to the state court or any officer thereof, 
but to the United States marshal, commanding 
him to make known the facts recited. The 
marshal served the writ by leaving with the 
clerk of the state court a duplicate copy. The 
state court, however, refused to surrender 
jurisdiction, and, against the defendant's pro- 
test and exception, a trial was had, and he was- 
convicted. He thereupon took an appeal to 
the state supreme court, where the judgment 
was allirmed, (14 S. K. Rep. 79f>;) that court 
holding that the proper writ for the case was 
habeas corpus cum causa, and that the state 
court was not bound to take notice of the 
writ actually issued and served; that the 
law required the clerk to approve the petition 
beliire tiling it, and that this act was judicial, 
and not ministerial, in its nature, and there- 
fore must be performed by the clerk himself, 
and not by his deputy; that the fact of the- 
clerk's approval, as well as the fact that the 
petition had been filed and the cause entered 
on the docket, must appear on the face of the 
writ issued to the state court; that the writ 
must state in substance the ground of the au- 
thority of the federal court; and that because 
of these omissions the writ in this case was 
void, and did not deprive the -state court of ju- 
risdiction. Thereafter a motion was made in the- 
federal court to proceed with the trial, and on 
the question of jurisdiction two opinions were 
delivered by Dick, J., one before and one 
after the opinion of the state supreme court 
was called to his attention. In these opinions 
he held substantially the contrary of all the 

E repositions maintained in the state court, 
asing his decision on the proposition that the 
removal is effected, and complete jurisdiction 
acquired, immediately upon the filing of a 
proper petition in the clerk's office of the fed- 
eral court, and that the subsequent issuance 
of the writ of certiorari or habeas corpus cum 
causa is but the use of auxiliary process and 
the performance of a ministerial duty, and 
concluding therefrom that any defects in the 
writ were mere irrei?ularities, which should 
have been disregarded by the state court.] 



Case No. 22. 

The ACACIA. 

District Court, D. Massachusetts. 

Salvage— Who mat be Salvous— Salvage 

Skuvice by Steamek. 
[Cited in' 2 Par. Shipp. & Adm. 275, to the 
point that salvage service performed by a 
steamer, is no less a salvage service, because 
she can do it with more safety to herself than 
a sailing vessel could.] 

[NOTE. Nowhere reported; opinion not now 
accessible.] 

Case No. 23. 

The ACADIA. 

{10 Ben. 482.]* 

District Court, S. D. New York. June, 18T9. 

M\nsHAi-'s Costs— Bon 1)1X0 Vessel. 

A vessel was seized by the marshal under a 
monition, and thereafter was released on a 

^[Reported by Messrs. Robert D. Benedict^ 
Esq., and Benjamin Lincoln Benedict, Esq.^ 
and here reprinted by permission.] 
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fitipnlation for her appraised value. FcW,, that 
the marshal was not entitled to a commissiou 
on such appraised value under section iS2\) ot 
the Revised Statutes of the United States. 
[See note at end of case.] 

In admiralty. 

J. E. Kennedy, for marshal 
B. L. Owen, for (daimant. 

CHOATE, District Judge. This is an ap- 
peal from taxation of the marshal's costs. 
The suit was for damages caused by viola- 
tion of charter party, and the amount ot 
damages claimed was $25,000. The vessel 
was seized by the marshal under the moni- 
tion and has been released on stipulation for 
her value being appraised at $3,000. The 
marshal claims that he is entitled to a com- 
mission on the valuation of the vessel under 
Bev. St § 829, which gives the marshal 
"when the debt or daim in admiralty is set- 
tled by the parties without a sale of the 
property," a commission of one per cent on 
the first five hundred dollars of the claim 
or decree, and one-half of one per cent on 
"the excess of any sum thereof over $500.00," 
"provided that when the value of the prop- 
erty Is less than the claim, such commission 
shall be allowed only on the appraised value 
thereof." It is urged on behalf of the mar- 
shal that the design of the statute was to 
give the marshal a commission for his re- 
sponsibility in attaching and holding the 
property, in all cases where there is a sale 
2% per cent on the first $-500, and 1% per 
cent on the excess, as expressly provided 
in another part of the fee bUl, and in aU 
other cases, that is, where the parties malce 
such disposition of the case that there is 
or can be no sale by him, one per cent on 
the first $500, and one-half of one per cent 
on the excess. It is argued that the mar- 
shal's compensation cannot have been in- 
tended to be dependent on the result of the 
suit; that this would be against public policy, 
committing the marshal in aU cases to the 
interest of the Ubellant, and this argument 
is urged as a reason for the construction 
contended for. But I think it is clear that 
what the statute had in view was a final 
disposition of the cause by agreement of the 
parties, whereby the suit should be with- 
drawn or a decree entered without a sale of 
the property, and does not refer to a case 
where the vessel is bonded by the dahnant 
without any settlement of the debt or claim. 
The words of the statute cannot even by a 
forced construction have the meaning claimed 
for them in behalf of the marshal. Nor is 
there any force in the supposed reason of 
public policy urged in support of his clahn. 
Whatever mischiefs may arise, from having 
the marshal interested in the result of suits 
in admiralty, undoubtedly e.xist under the 
fee bill as It is, independently of this par- 
ticular provision. If the marshal attaches a 
vessel and holds her In ciistody till the cause 
Is heard, as he may do and often does, and 
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the libel Is dismissed, the marshal has no 
commission under the fee bill. This consid- 
eration of public policy, tlierefore, cannot 
have been regarded as one so controlling 
that the language of the fee bill must be 
forced to conform to it It was thought, 
however, reasonable in providing for the 
marshal's fees to secure him some compar- 
atively small commission where the parties, 
by agreement, settle the daun without pro- 
ceeding to a sale. There is nothing to show 
that the design was to extend this provision 
beyond the case thus clearly provided for. 
If it be true that the risk and responsibility 
of the marshal is tlie same, where the vessel 
is bonded and the suit goes on, as where 
the claim is settled by the parties and the 
vessel released, it is true, also, tliat he has 
the same or greater risk and responsibility 
when the vessel is attached and held during 
the whole pendency of the suit and the 
libel is finally dismissed, yet he has no com- 
mission. Fee bills are not arranged on a 
system of giving in every possible case an 
exact equivalent for sei-vice rendered. They 
are in their adjustment of fees extremely 
artificial, but designed, in the long run, to 
give the btticer a fair compensation. In 
this case the marshal may hereafter become 
entitled to his commission if the claim Is ever 
settled or a decree entered, but till that 
time he is entitled to nothing. The City of 
"Washington, [Case No. 2,772.] 
Taxation affirmed. 

[NOTE. In The Norma, Case No. 1,626, the 
district court for Louisiana held that, where 
a settlement is made before a final or inter- 
locutory decree is rendered, the marshal is not 
entitled to his commissions. This case was, 
however, denied by the same court in The 
Clintonia, 11 Fed. Rep. 740, by holding that 
the marshal is entitled to his commissions, al- 
though the property was released on stipulation, 
the claim compromised, and suit withdrawn, 
before a final decree was rendered. See, also, 
to the same point, Robinson v. Bass of Sucar, 
35 Fed. Rep. 603; The Vernon, 36 Fed. Rep. 
115.} 

Case "No. 24. 

The ACADIA. 

[1 Brown's Adm. 73.]* 

District Court, N. D. Ohio. June, 1859. 

Towage— Admiralty — Fkactice — Effect of 
Giving Bond. 

1. Towage services are maritime in their 
character. 

2. The giving of a stipulation to answer 
judgment is a waiver of an illegal service of 
process. 

In admiralty. Exceptions to a libel for 
sei'vices rendered in towing the Acadia from 
Detroit to Lake Huron, in Jimc, 1S57. [Over- 
ruled,] 

The libel alleged that the service wa& 
maritime, and tliat the libellants had also a 
lien by virtue of the laws of Michigan when 



^Reported by Hon. Henry B, Brown, Dis- 
trict Judge, and here reprinted by permission.) 
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the services were rendered. The warrant of 
arrest was issued and placed in the hands 
of the late Marshal Fitch, after his term 
of office had expired. The vessel, however, 
was arrested l>y him, and the owners there- 
upon gave the stipulation required hy the 
rules to pay any decree that might be ren- 
dered against her, and she was thereupon 
released. 

Exceptions were filed to the libel upon 
the following groimds: (1) That the vessel 
had never been legally seized, and the stipu- 
lation was therefore void. (2) That the serv- 
ice set up in the libel was not maritime in 
Its nature. 

Willey & Carey, for Ubellant. 
C. W. Palmer, for claimant. 

WILLSON, District Judge. It is too late 
now to move the dismissal of the libel. The 
^ving of a voluntary bond by the owner Is 
a waiver of any defect in the service of the 
process. He should have moved the dis- 
■charge of the vessel before giving the bond. 
For the purpose of hearing motions the 
court is always open. The averments in the 
libel are sufficient, and the service is mari- 
time. 

Exceptions overruled. 



Case No. 25. 

The A. CHEESEBROUGH. 

[3 Blatchf. 305.]* 

€ircuit Court, S. D. New York. Sept. 1855. 

Shipping — Affueiqutment— Pkincipal and 
Agent. 

1. Where a broker, in fact as agent of the 
owner of lumber, but in his own name, con- 
tracted to have it shipped at a specified freight, 
but, when the time came for shipping it, re- 
fused to ship it in his own name, or to be 
responsible for the freight: Held, that the 
owner of the vessel had a right to refuse to 
receive the lumber, and that no action would 
lie against him, to recover any increased 
freight which was paid on shipping the lumber 
by another vessel, 

2. Nor could the broker, if he acted simply 
-as agent, in making the contract, maintain 
such action in his own name. 

In admiralty. This was a libel in rem, 
filed tu the district court by Francis D. 
Fowler and another, against the ship A. 
Cheesebrough, to recover damages for the 
breach of a contract of afiEreightment. After 
ji decree in that court dismissing the libel, the 
libellants appealed to this court. [Affirmed.! 

William. M. Evarts, for libellants. 
Charles Donohue, for claimant. 

NELSON, Circuit Justice. The libel In 
this case was filed for a breach of a eon- 
tract of aflFreightment of a quantity of lum- 
ber, from New York to San iirancisco, in 
the fall of 1852; and seeks to recover the 

^[Reported by Samuel Blatchford, Esq., and 
there reprinted by permission.] 



difference between the price contracted for 
with the owner of the ship, and the price 
the libellants were obliged to pay to another 
vessel for the transpoitation, after the mas- 
ter of the A. Cheesebrough had refiised to 
receive the cargo. The contract price was 
533 per thousand feet, superficial measure. 
The price paid to the owner of the other 
vessel was ?50 per thousand— freight, in tne 
mean time, having risen greatly, for the 
transportation of lumber to San Francisco, 
in consequence of the great fire at the city 
of Sacramento. The court below dismissed 
the libel, on the ground that the libellants 
had no interest in the suit, or in the subject 
matter in controversy. The libeDants' 
firm was engaged in the commission ana 
brokerage business connected with ships and 
shipping, and acted as agents of Ford, the 
owner of the lumber, in making the contract 
of alrreightment with the agent of the A. 
Cheesebrough. They had no interest, there- 
fore, in the subject matter of the suit, ac- 
cording to this view, and it should have 
been brought in the name of Ford, the prin- 
cipal. 

It is insisted, however, that the contract 
was made in their names; that this is aver- 
red in the libel, and is not denied in the 
answer; and that the suit may, therefore, be 
maintained in their names, for the benefit of 
their principal. Admitting this to be so, 
still, I think, it would not help the libellants. 
They refused to ship the liunber in their own 
names, and be responsible for the freight; 
but insisted that it should be shipped in the 
name of Ford, the owner. This was one of 
the groimds of dispute between the parties, 
and one which arose early, as testified to 
by a witness for the libellants, and arose, 
also, in connection with the objection that 
the lumber was of an inferior quality, and 
might not be a sufficient security for the 
freight. It was supposed, on the argument, 
that this was not one of the objections to 
the receiving of the lumber on board of the 
ship, in the correspondence that took place 
between the parties, and in which each 
sought to put the other in fault But I think 
this is a mistake. The shipment in tlie 
names of the libellants was there insisted 
upon, as well as the inferiority of the 
article. 

The position of the libellants Is somewhat 
singular. They insist, that the contract 
was in their own names, and not as agents, 
for the purpose of maintaining the suit for 
an alleged breach of it; but that they had 
a right to ship the lumber in the name of 
their principal, and thus avoid any personal 
responsibility, as it respects the payment 
of the freight. 

In either aspect of the case, I think that 
the decree of the court below is right. Ir 
they acted simply as agents, then they 
have no interest in the subject matter of the 
suit, and cannot maintain it. If the con- 
tract was made in their own names, and 
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not as agents, then their refusal to ship in 
tUelr own names, and their insisting "upon 
the nse of the name of Ford, their prin- 
cipal, furnishes a sufficient excuse for the 
conduct of the owner of the vessel. He had 
a right to reject the tender of the lumber at 
the ship's side. The decree of the court be- 
low is affirmed. 



ACCOUNTS OF. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the commissioners, etc.; e. jr. "Ac- 
counts of the Shipping Com'r. See Shipping 
Com'r of Port of New Yorli, Case No. 12,792."] 



ACHILLES, The, (McCLOSKEY v.) 

[See McCloske^ v. The Achilles, Case No. 
8,701.] 



ACHSAH, The. (ORR v.) 
[See Orr v. The Achsah, Case No. 10,586.] 



ACKER, (MARTIN v.) 
[See Martin v. Acker, Case No. 9,155.] 



Case No. S6. 

ACKER T. The RAINBOW, 

[4 Amer. Law J. (N. S.) 332; 14 Law Rep. 

450.] 

District Court, S. D. New York. Oct. 11, 1851. 

Collision — Betweem Steamek and Vessel at 
Axcnojt— Speed of Steameu — Lookout— Nar- 
itow Passage. 

1. The sloop Transport, owned by the libel- 
lant, ISamuel Acker,] was anchored in the 
niKlit-time, near the uioutli of Newark bay, 
and {I bout one hundred and fifty yards from 
the Statcn Island shore. The Rainbow, pro- 
ct'odinfT from Amboy to New York on a flood 
tide, with several barges in tow, came in col- 
lision with the sloop at about three o'clock. A. 
M.. the 18th of Aug. 1850, and caused serious 
injuries to lier, Tlie evidence was conflicting 
as to the exact position of the sloop, aud also 
as to the fact of her having a light suspended 
conspicuously, and burning at the time: al- 
though, on these points, the direct and positive 
evidence from the sloop must outweigh the neg- 
ative evidence from tlie steamer. The master 
and pilot were in the wheel-house of the steam- 
er, directing her navigation, and two men were 
on the deck, but no one was stationed forward 
as a look-out. The sky was clear above, and it 
was moonlight, but there was a haze or fog 
on the water, preventing the pilot of the 
steamer seeing the sloop until within about one 
hundred feet of her. He then endeavored to 
avoid her by stopi>incr and backing his engine. 
The steamer was running about six knots by 
the laud, close in to the right bank of the 
somid, and ported her helm to go inside of 
the Kloop, IIvUl, that the steamer was guilty 
of three faults in her navigation: First, in 
keeping up so great a speed in that nan-ow 
pii.«*sage, as to be unable to stop and get out 
of the way of a vessel at anchor, when first 
in sight of her; second, by attempting to go 
inshore of her, there being a safe passage 
outside; and third, especially in running with- 



out a look-out stationed on the deck and for- 
ward part of the boat. Decree, that the steam- 
er be condemned in the damages sustained 
by the sloop, and an order of reference to as- 
certain those damages. 

[2. Cited m The J. W. Evermnn, Case No. 
7,591, as to the insufficiency of the look-out.] 

[NOTE. Nowhere more fully reported; opin- 
ion not now accessible.] 



ACKERLY V. VILAS. 
[See Akerly v. Vilas, Case No. 119.] 



ACKERMAN, The 0. F. 
[See The C. F. Ackerman, Case No. 2,562.] 



Case No. 27. 

The ACME. 

[2 Ben. 386;* 7 Int. Rev. Rec. 149; 1 Amer. 
Law T. Rep. U. S. Cts. 60.] 

District Court, E. D. New York. April, 1868.' 

Makitime Liens— Pkiouities — Aovances— 

FUAUDUI.ENT JNaTIONALITT. 

1. Where a libel was filed against a vessel 
to recover advances made in a foreign port, 
on the request of her master, for the purpose 
of paying off a bottomry bond, and on the 
return of the process no owner appeared for 
her, but a mortgagee appeared, and, on his 
consent, the vessel was sold under a venditioni 
exponas, and the proceeds paid into court, and 
thereupon the mortgagee filed a claim and an- 
swer, not only joining issue with the allegations 
of the libel, but setting up his claim as mort- 
gagee, and praying that his claim be paid out 
of the proceeds, which were insufficient to satis- 
fy both claims. 

2. And where, on the proofs, it appeared that 
the vessel, though nominally a British vessel 
and owned by a British subject, was really 
the property of American citizens residing in 
New York, who thus sailed her under false 
colors, and with a fraudulent nationality, and, 
while they were so using her, agreed with the 
respondent for a loan of the security on their 
personal obligation and a mortgage on the ves- 
sel, to be executed by the fictitious owner» 
and the latter accordingly executed to the re- 
spondent the mortgage under which alone he 
claimed the proceeds: Held, That the proceed- 
ing had been made one to effect the proper dis- 
tribution of the proceeds of a vessel, already 
condemned and sold at the suit of the libellant, 
and it was, therefore, subject to the considera- 
tions which control courts of admiralty in the 
distribution of money in the registry. 

[Cited in The Hermine, Case No. 6,409.] 

3. Before the English admiralty, the claim 
of the mortgagee would be rejected as founded 
on a sham title, created in violation of law. 

[Cited in The Hermine, Case No. 6,409.] 

4. On principles of comity, it is the duty of 
this court to apply the same rule. 

[Cited in The Hermine, Case No. 6,409.] 

5. The transaction in question was contrary 
to public policy, and is not to be upheld under 
our own laws. 

^[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

'[Affirmed by circuit court in The Acme, 
Case No. 28.] 
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6. The claim of the mortgagee, therefore, 
must be rejected, and as the facts were suffi- 
cient to sustain the libellant's claim against 
the fund, his claim, therefore, must be paid. 

In admiralty. This was originally an 
ordinary suit in rem, brought to recover of 
the bark Acme the amount of certain ad- 
vances made by the firm of M. A. Herrera 
& Co., of Havana. In the first instance, the 
libellants filed theic libel against the vessel, 
Tipon which process was issued, under which 
the vessel was taken into custody by the 
marshal. Upon the return of the process, no 
owner appeared to defond, and default was 
entered against all persons, except George 
H. Millington, of Manchester, England, but 
residing in New York, who appeared by 
his proctor, and obtained time to file a 
•claim and. answer as mortgagee of the 
vessel. No stipulation for value was, how- 
ever, given, but, on the contrary, by the 
consent of the mortgagee, upon the motion 
of the libellants, a venditioni exponas was 
then issued in the cause, directing the mar- 
shal to sell the vessel, and pay the pro- 
ceeds into the registry, to abide the further 
order of the court. The vessel was accord- 
ingly sold, and thereupon Millington filed 
a claim, averring that he was entitied to 
the proceeds; and, on the same day, he also 
filed a pleading, designated as a claim and 
answer, in which he not only joined issue 
upon the averments of llie libel of Herrera, 
but also set up his own claim to the pro- 
ceeds as based upon an outstanding mort- 
gage upon the vessel; insisting that by vir- 
tue of such mortgage he had a lien upon the 
vessel superior and prior to the claim of 
Herrera, and praying not only that the 
■claim of Herrera be rejected, but also that 
his own claim be paid out of the proceeds 
of the vessel now in court The facts in re- 
lation to Millington's mortgage were shown 
to be as follows. The bark Acme was built 
in Baltimore, Md., in 1855. At some time 
thereafter she was transferred— whether 
nominally or not did not appear— to one 
John Patterson, described as "of Inverness, 
Seotiand, but now residing in the city of 
Brooklyn, state of New York." In January. 
1866, she, by purchase, became the prop- 
erty of persons residing and doing business 
in New York, who were not British sutn 
jects, and who, in the absence of other 
proof, the court held must be presumed to 
be American citizens. These persons, in 
order to avoid the navigation laws, and to 
retain for the vessel the British flag, to 
which, as the property of American citizens, 
she was no longer legally entitied, caused 
the titie of the vessel to be placed in the 
name of one Henry James Creighton, de- 
scribed as "of Halifax, Nova Scotia, but now 
residing in the city of New York," and who 
had, in fact, no interest in the vessel, nor 
any possession thereof; and thereafter, al- 
though In reality owned and possessed by 
American citizens, controlled by them alone, 



and used for their sole benefit, the vessel, up 
to her seizure by the marshal, sailed under 
false colors, with a fraudulent nationality. 
While so sailing, the present respondent 
agreed with the real American owners of 
the vessel to loan to them the sum of $12,- 
000 on the security of their personal obliga- 
tion, and a mortgage upon the vessel, to be 
executed by the fictitious owner, and, ac- 
cordingly, in accordance with the forms of 
the British laws, Oroighton then, witliout in- 
terest in or possession of the vessel, executed 
a mortgage upon her to secure the amount 
so loaned by Millington, which mortgage 
was received by Millington witli the knowl- 
edge that the mortgagor did not own the 
vessel, but simply held the title for tiie 
purpose of giving to her a false nationality. 
Millington never had taken any possession 
of the vessel. 

The proceeds of the vessel were not sufli- 
cient for the payment of the libellant's claim 
and the respondent's mortgage in full. [De- 
cree for libellants. Affirmed in The Acme, 
Case No. 28.] 

G. Donohue and Benedict & Benedict, for 
libellants. 
C. M, Da Costa, for respondents. 

BENEDICT, District Judge. The mode of 
procedure here adopted has made this, in 
effect, the ordinary case of a controversy be- 
tween two competing claimants of a fund 
in court. Tiie position of the respondent 
before the court is not that of an ordinary 
claimant of a vessel, who prays no affirma- 
tive relief, and simply asks tiie release of 
his vessel from custody. Here the vessel 
has, by tlie consent of the respondent, been 
sold upon the demand of the libellants, by 
the order of the court, and by his claim and 
answer the respondent requires tiie court to 
determine at the same time the respective 
rights and priorities of these two competing 
claimants to the fund. I see no objections 
to this method of procedure, when consented 
to by a claimant It gives to the claimant 
the advantage of protecting himself by the 
purchase of the vessel, and, at the same 
time, sheltering the proceeds, by means of 
the default entered in behalf of the libel- 
lants, from any other liens which may be 
outstanding; but, at the same time, it trans- 
forms tiie proceedings from an action against 
a vessel looking toward her condemnation 
and sale, to a proceeding to eftect a proper 
distribution of tho proceeds of a vessel al- 
ivady condemned and sold at the suit of the 
first libellant As such, they are subject to 
the considerations which control courts of 
admiralty in the distribution of money in 
the registry. There is, then, before the 
court a fund insufficient to satisfy the two 
demands which are now presented and the 
court is called upon to determine the validity 
and priority of each of these demands as 
against the other. On the part of the mort- 
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gagee, while it is not denied that the libel- 
hiuts, Herrera & Co., made the advances 
for which they sue, and that they were 
mnde to relieve tlie necessities of the vessel 
in a foreign port, it is contended that the 
evidence shows that the advance was made 
upon the personal credit of the ownei-s ex- 
clusively, and tliat, accordingly, no lien was 
created upon the vessel; which being the 
case, the fund, it is Insisted, should he dis- 
tributed in satisfaction of tiie mortgagee's 
claim. On the other hand, the libellants, 
Herrera & Co., insist that tlie credit of the 
Tessel was relied on when they made their 
advances, and that they then acquired a 
valid lien upon the vessel under the mari- 
time law, which entitled them to payment 
out of the fund, or, if it be considered that 
upon the evidence no lien was created, which 
could have been enforced against the vessel 
herself, still, they insist that in a proceeding 
to distribute a fund in the registry, tlie court 
must regard equity, and award the fimd to 
them, for the reason that their advances 
were in fact for the benefit of the mort- 
gagee, having been made to pay off a bot- 
tomry bond, which, if not thus paid, would 
liave absorbed the whole vessel to the ex- 
clusion of the mortgage. And lastly, it is 
contended that the claim of the respondent 
rests upon an illegal title, made imder cir- 
cumstances which require the court to dis- 
ntgard it, as foimded upon a transaction pro- 
hibited by law and contrary to public policy.' 
The transaction disclosed by the. evidence, 
as it regards the title and character of this 
vessel, was a clear fraud upon tlie naviga- 
tion laws of the nation whose flag was thus 
assumed. By the law of England, the use 
of the British flag and national chai*acter 
upon vessels owned by other than British 
subjects, is unlawful, and subjects the ves- 
sel to forfeiture. Were this case, then, be- 
fore the English admiralty, the claim of the 
mortgagee would be rejected as founded up- 
on a sham title, created in violation of law; 
and the question Is presented, whether it is 
not the duty of this court to apply the same 
rule. In determining this question, it should 
be remarked that it is raised in a court of 
admiralty, and courts of admiralty are in 
some sense international courts, charged 
with the duty of declaring the law applica- 
ble to ships and in force upon the sea, 
wiiich, being the common highway of the 
nations, requires harmonious rules and laws 
recognized as such by all. These courts are 
often impelled to take notice of the rules 
and regulations which are applied in ad- 
miralty courts of other nations. They some- 
times even enforce the decrees of such 
courts. They are courts before which the 
principles of comity may be Invoked with pe- 

■ [The opinion, as reported in 7 Int. Rev. Rec. 
140, contains at this place a statement of the 
evidence relating to the title and nationality of 
the vessel, which in this report is included in 
the statement preceding the opinion, ante.] 



cullar propriety, and where those principles 
should be applied with increasing liberality, 
as year by year the nations are drawn closer 
to each other by the ties of commerce and 
of trade. And the nature of tlie transaction 
in question, and the effect which such trans- 
actions, if upheld, must have upon the mode 
of use of that most peculiar species of prop- 
erty, the ships, seem to require of a coiut 
of admiralty in a case like this to accord 
effect to the laws of England, in contraven- 
tion of which the title to this vessel was 
held. For this is not the case of the as- 
sumption of a neutral flag in time of war 
to cover property as against an enemy, nor 
yet is it a case of the violation of a revenue 
law of a foreign nation. The law of Eng- 
land violated in this case has no relation to 
the revenue, its only object is to prevent tlie 
privileges and protections, afforded to the 
property of British subjects in ships, from 
being claimed by vessels not entitled there- 
to. And it is a law which can well be no- 
ticed, and, on proper occasions, enforced by 
the courts of other nations, for the reason 
that the aid of those courts is necessary to 
its eflacacy, inasmuch as the ship may never 
visit the ports of the nation whose flag she 
has fraudulently assumed. Indeed, being 
owned and controlled elsewhere, it is to be 
presumed that she will not visit ports where 
forfeiture awaits her. 

Furthermore, the United States have an 
interest in enforcing this law as well as 
England, for it is of importance to all mari- 
time poweiTs that the national character 
borne by a ship should be her true charac- 
ter. And the offence is one which may be 
perpetrated against every maritime power 
by citizens -of every other such power, and 
in regard to which the United States may 
at any time be placed in a position to de- 
sire reciprocity of decision for their own pro- 
tection. 

Such being the character of the transaction 
in question, and the proceeding here being 
one in regard to a fund, brought into tin* 
registry by the consent of the respondent, 
and the other facts of the case being such 
that substantial justice, as between the only 
claimants of the fimd, will thus be rather 
promoted than otherwise, I am of the opin- 
ion that it is the duty of this court, upon 
principles of comity, in this case to apply 
the rule which would be applied in the 
English admiralty, and refuse to recognize 
a claim to the fund, based upon a sham 
titie, created in fraud of the navigation laws 
of England, for the purpose of ^ving to 
this ship a false nationaUty. 

Of this conclusion the respondent can the 
less complain, because his mortgage, upon 
which not only his claim upon the fund, but 
his standing in court, depends, is drawn in 
the form prescribed by the merchants' ship- 
ping act of England. It contains no word 
of conveyance other than the word "mort- 
gage," nor any power of possession or sale. 



ACME (Case No. 28) 



[1 Fed. Cas. page 483 



but expressly refers to the merchants' ship- 
ping act as the source of the rights intended 
to he conferred by it. It is a statutory 
mortgage, apparently dependent for its 
efficacy upon a statutory power of sale. The 
respondent, then, invoking the ^aws of Eng- 
land in support of his claim, cannot -well 
object to the application of any portion of 
those laws to his demand. 

But the transaction here disclosed, and 
upon which the claim of the respondent 
rests, may well be con^dered, in a case like 
the present, as contrary to public policy, and 
so not to be upheld under our own laws. If 
it be not by any statute made a crime 
against the United States to assume and use 
a false nationaUty for a ship owned by 
American citizens (and I cannot find that it 
Is), still such an act is clearly contrary to 
the spirit and policy of the registry and 
navigation laws of the United States. These 
laws have for their object the encourage- 
ment of American navigation and American 
shlpbuildhig, to the exclusion of foreign navi- 
gation and foreign ownership. And they 
everywhere look to the disclosure by citi- 
zens of the United States, owning in ships, 
of their ownership thereto. To permit an 
evasion of the duties thus imposed through 
the device of a nominal titie held by a 
foreigner resident here, would afford plain 
encouragement to disregard the law. The 
transaction, moreover, is not without fea- 
tures of fraud upon the public. For ttie 
ship is a common carrier, supposed by the 
public to have and be entitied to the na- 
tional character which she bears; but, bear- 
ing a false flag, she may involve Innocent 
shippers, passengers, or seamen, in difficult 
and complicated questions, which may be 
precipitated upon tnem at any time m lor- 
eign ports or at home; as, for instance, in 
regard to the liability to search, the juris- 
diction of the consul of the nation whose 
flag has been falsely assumed, the rights 
and remedies of the seamen, and the juris- 
diction of our courts in relation th'ereto, the 
appHcability of the limited liability acts, 
and acts for preventing collisions, and other 
similar questions. And lastiy, by reason of 
the peculiarity of property in ships and the 
legal formalities and restrictions imposed 
upon its use by our laws, a fictitious titie, 
like the one in question, makes necessary 
false reports by the master at the custom 
house, by means of which officers of the 
revenue may be misled. It has the effect 
to conceal property which the law intends 
should be disclosed, and may thus operate 
as a fraud against creditors. It requires 
false declarations from the nominal owner 
and others, as in the present case, where 
the mortgagor acknowledged himself in- 
debted to the respondent in the considerable 
sum of $12,000, when, in fact, he owed him 
nothing, and declared himself to be the 
owner of the vessel, when he had no posses- 
sion or ownership thereof, nor any sort of 



Interest therein, as both he and the mort- 
gagor then knew. It is a sham, created to 
avoid disabilities imposed by law, which 
places aU parties connected therewith in a 
false relation toward the government, the 
community, and each other, and should, 
therefore, in a case Uke the present, be held 
to be against the pohcy of the law, and in- 
sufficient as a basis of a claim upon the 
fund, as against the other claimant thereof. 
Upon these considerations, and without ex- 
pressing any opinion upon the other ques- 
tions argued before me, I reject the daim 
of the mortgagee. There being, then, no 
other claim to the fund, except that of the 
libellant, the conceded facts are sufficient 
to support it, and the fund will be dis- 
tributed in satisfaction thereof, so far as it 
may be sufficient therefor. • 



Case No. 28. 

The ACME. 

[7 Blatchf. 3G6.]* 

Circuit Ck>urt, E. D. New York. June 18, 1870." 

Maritime Liens— PiiioitiTiES — Aovasces. 

1. Where B., not specifically shown to be an 
American citizen, but a merchant doing busi- 
ness in New York, purchased a British vessel, 
and caused the title to her to be taken in the 
name of C, a British subject, residing in New 
York, and C, having no beneficial interest in 
the vessel, executed, at the request of B., a 
mortgajre on her to M., to secure a loan of 
money made by M. to B., and the vessel and 
the mortgaige were registered at Nassau, a 
British port: Held, that, in a suit in rem, in 
admiralty, brought at New York, by H., 
against the vessel, to recover for advances 
made by him in Havana, on the credit of the 
vessel, subsequently to tiie making of the 
loan by M., neither C. nor B. makiuK any ob- 
jection, M. was entitled to have his claim 
under the mortgage allowed out of the pro- 
ceeds of the vessel, after the payment of the 
advances made by H-, and that encjuiry into 
the legality of the transactions between C, B. 
and M., on grounds of public policy, was irrele- 
vant. 

2. On the facts of this case, H. was held to 
have a lien on the vessel for his advances, on 
the ground that they were made on the credit 
of the vessel and of B., and a lien prior to 
the lien of the mortgage to M. 

3. Where an advance is made to relieve a 
vessel in a straightened condition in a forei^ 
port, the presumption is that such advance is 
made on the credit of the vessel. This is es- 
pecially true where the party making the ad- 
vance has not had such business relations 
with either master or owners as to render it 
probable that large sums would be advanced 
upon credit without security. 

4. Where the question to be determined is, 
whether credit for an advance was given to 
the owner of a vessel or to the vessel herself, 
the transaction is to be viewed differently from 
the case of an advance made by A. to B., on a 
request by C. to A to make the advance, on the 
account of C. In the former case, the testi- 
mony of the party making the advance, as to 
his intent, in making it, in respect to giving 

*[Ileported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

'[Affirming decree of district court in The 
Acme, Case Xo. 27.] 
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credit, may be considered, while, in the latter 
case, it is not to be considered. 

5. The fact that the party making an ad- 
vance draws a draft therefor on the owner of 
the vessel, does not necessarily deprive him of 
his lien on the vessel. 

[In admiralty. Libel in rem to recover 
the amount oi advances made by M. A. 
H(!rrcra & Co. to the master of the baric 
Acme; George H. Milllngton, a mortgagee 
thereof, appearing as claimant. The mort- 
gageo's claim was rejected by the district 
court, and a decree entered for the libel- 
ants. (Case No. 27.) The claimant appeals. 
Decree sustaining the lien of both libelants 
and claimant.] 

Robert D. Benedict and Charles Donohue, 
for libellants. 
Charles M. Da Costa, for claimant 

WOODRUFF, Circuit Judge. The case 
made by the libellants is by no»means free 
from doubt They assert a lien upon the 
barque Acme, for advances made in Havana, 
for the discharge of a bottomry bond pay- 
able within three days after her arrival, and 
for certain supplies furnished at that port 
The actual or beneficial owners of the barque 
were Messrs. Baetjer & De Vertu, of the 
ciiy of New York. The necessity for the ad- 
vances, and that the master and owners had 
no other credit in Havana, and that the 
advances were actually made, is entirely 
clear upon the evidence, and is, in truth, 
not questioned by the counsel for the 
claimant 

The only claimant and only party appear- 
ing in the suit Is a mortgagee of the vessel, 
claiming under a mortgage executed and de- 
livered by the party holding the legal title 
to the vessel, to secure a loan made to 
Baetjer & De Yertu long before these ad- 
vances by the libellants were made. By 
consent of the libellants and the claimant, 
tlie barque was sold by the marshal, and the 
proceeds wore brought into court and the 
suit proceeded for tlie determination of the 
claims of the libellants and tlie claimant as 
between themselves. Upon the groimd that 
the claimant has no title, by virtue of his 
mortgage, which, the court ought to recog- 
nize, his claim was wholly excluded In the 
district court, and he was even denied the sur- 
plus of the proceeds after satisfaction of the 
alleged Hen of the libellants. The claimant 
being thus excluded, and all otliers having, 
of course, been defaulted, a decree was made 
in favor of the libellants, for the amount of 
their einim tlms standing uncontested, 
without an examination and decision. of the 
question whether the facts proved establish 
a lieu or not. The Acme, [Case No. 27.] 

The proof is, that the barque was a British 
vossol, and that, being such British vessel, 
Messrs. Baetjer & De Vertu purchased her, 
and caused the title to be transferred, by 
bill of sale, to Henry James Creighton, a 
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British subject, a merchant, described as of 
Halifax, Nova Scotia, but then residing in 
New York, and the claimant's mortgage was 
executed by the latter. Creighton had no- 
beneficial interest in the vessel, but consented 
to take the title, and afterwards to execute 
the mortgage, on the request of Baetjer "& 
De Vertu. The vessel was registered at 
Nassau, in the British island of New Provi- 
dence, and there the mortgage was also reg- 
istered. The vessel was buUt in Baltimore,, 
and by what course of proceedings she had 
ceased to be an American vessel prior to hcr 
purchase by Baetjer & De Vertu, the proofs- 
do not show, further than that she wa& 
owned by one Patterson, and that It is 
testified she was a British vessel when so 
purchased. Whether Baetjer & De Vertu 
are or are not American citi^ons i.^ not spe- 
cifically proved. That question is left to th-r 
inference warranted by the fact that thpy 
are merchants doing business in New York 
and Now Orleans. 

If I were prepared to say that, under 
these circumstances, the mortgagee could 
have no standing In court as against any 
one and that his mortgage is a nullity I 
must afiirra the decree made below, uDon 
that sole ground. But I am not satisfied 
that as against the mortgagor, or agaJnst 
Baetjer & De Vertu, at whose request he 
made the advance and received the mort- 
gage, he is not entitied to the benefit of his 
mortgage; and certainly, in a suit in which 
he sets up his mortgage and claims such 
benefit and in which neither the mortga- 
gor nor the beneficial owners appear or 
make any objection, his daim should be- 
allowed. If no one who has any tiUe to 
the vessel or any lien thereupon objects to 
liis titie, it is not the duty of the court to 
enquire whether, under the laws of England, 
a mortgage would be sustained where the 
title was in a British subject having • nO' 
beneficial interest therein, or whether it Is- 
against the policy of our laws to entertaln. 
a claim made under a mortgage given In^ 
that condition of the titie. If all persons 
having any titie, legal or beneficial, make- 
default setting up no adverse claim founded: 
in illegality or otherwise, and no party hav- 
ing a lien on the barque assails the titie- 
of the mortgagee, it would seem that his: 
mortgage should warrant his claim. Tliis: 
would, most clearly be true, If such mort- 
gjige is good as against the mortgagor and 
the beneficial owners; for, in. such case, ho- 
stands in court rightfully contesting the al- 
leged lien of any other party. 

It is not claimed on the part of the mort- 
gagee, that if the llbeUants, by their ad- 
vances, obtained a lien upon the barque^ 
such lien ts to be postponed to his mortgage,, 
nor Is it denied that such lien, duly existing, 
has priority over all the owners and parties, 
interested in the vessel, whether mortgagee, 
holder of the legal title, or beneficial owners. 
Without therefore, discussing the ground 
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upon which the decision was placed below, 
I prefer to enquire whether the Ubellants 
have such a lien. And this question con- 
fessedly depends upon the answer to an- 
other—Was the credit given by the Ubellants 
to the vessel, or was the advance made on 
the credit of Baetjer & De Vertu? 

The determination of this question does 
not depend upon any principles or rules of 
law peculiar to the law maritime or to 
courts of admiralty. It is purely a question 
of fact. There are cases which hold that, 
where advances are necessary and are made, 
still no lien Is thereby created, because the 
advances are made on the credit of the mas- 
tor or of the owners, and other cases whicli 
hold that a lien is created because such 
advances are mlde upon the credit of the 
vessel. What circumstances, viewed as mat- 
ter of evidence, warrant the inference that 
the advance was made not in reliance upon 
the vessel but on the responsibility of the 
master or owners, and, on tlie other hand, 
what circumstances indicate the converse, 
Is often the subject of discussion, but the 
matter of fact to be determined is, to whom 
the credit was given; and, on the ascertain- 
ment of that fact, the question of lien or 
no lien is at once solved. 

It must be conceded, that the history of 
the advance no-w in question is such, that a 
finding either way upon tliis question of fact 
could not be regarded as without evidence. 
Indeed, as above already iutiniatoJ. T re- 
gard it as veiy doubtful. But I regard it as 
a just presumption, where an advance is 
made to relieve a vessel in a straitened con- 
dition in a foreign port, that such advance is 
made on tlie credit of tiie vessel. This is 
especially true where it appears that the 
parties making such advance have not had 
such business relations with either master 
or owners as to render it probable that 
large sums would be advanced upon credit 
without security. 

On the 15th of June, 18GG, Baetjer & De 
Vertu wrote to the Ubellants, apprising them 
that they had requested the master of the 
Acme, then about to arrive in Havana, to 
consign her to them, stating, among other 
things, that the master had signed a bottom- 
ry bond in Antwerp, payable in Havana, and 
addhig: "Please pay the same for our ac- 
count, at best possible rates of exchange, use 
the freight money for this purpose, and draw 
on us, either at New York, or on our New 
Orleans house, for the balance, at usual sight, 
which draft will be promptly protected. If 
It suits you better, we can make you a re- 
mittance from here, to cover the deficit, 
either in a banker's draft on Paris, or hi 
Havana money. It will depend on the rate 
of exchange at which the bottomry bond will 
be payable with you, which way is the most 
advantageous for us." To this letter the li- 
bellants replied, on the SOth of June: "We 
beg to acknowledge rec't of your valued fa- 
vor of 15th Inst., the contents of which are 
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attentively noted. The business of the Acme 
will receive our best attention as soon as 
she arrives." On the 13th of July, the Acme 
arrived at Havana, and, according to the tes- 
timony of one of the libellants, the master, 
on her arrival, called upon the libellants and 
requested them to take up the bottomry 
bond, "for account of the vessel and owners, 
within three days, so as to avoid all unneces- 
sary expenses." The libellants paid the 
bond, and made some further advances for 
expenses of discharging, ship's stores, pro- 
curing cargo for New York, clearhig, pilotage, 
&c., and collected the freight due on cargo 
to Havana, &c. 

On the 14th of July, the libellants advised 
Baetjer & Be Vertu of the arrival of the ves- 
sel, and said: "With respect to our re-im- 
bursement, we think the best way will be for 
us to draw on you." On the 25th of July, 
iliey wrote to Baotjor «fe De Vertu, stating 
that they had paid the principal and premium 
of the bond, leaving a question of commis- 
sions unsettled, and that, by the next oppor- 
tunity, they should value on them for the 
approximate amount which would be due. 
On the 28th of July, they again wrote, ad- 
vising Baetjer & De Vertu that they had 
drawn for $7500, at 60 days^ the "approxi- 
mate amount of your indebtedness to us for 
paying bottomry bond for Acme, which we 
place to your credit at 26 per cent., at in., 
$5550, craving your entries to agree." The 
draft arrived and was accepted by Baetjer 
& De Vertu. On the Sth of September, tne 
cargo of the Acme having been procured, 
the libellants wrote, advising Baetjer & De 
Vertu that she had left for New York, add- 
ing; "We now enclose disbursements accL 
of said vessel, amounting to $887.06, and ex- 
tract of acct. closed by our draft, at 60 days, 
for $1145.35, which please protect, and we 
hope will prove correct." The accounts en- 
closed were an account headed: " Disburse- 
ments of Brit. Bk. Acme, Capt D. A. 
Wenke," which contahied items for sundry 
expenses of discharging, port charges, ad- 
vances for ship stores, &c., &c., $887.06; and 
an account headed: "Dr. Messrs. Baetjer & 
De Vertu. in account cuirent with M. A. Her- 
rera & Co., Gr.", in which account were 
charged all their advances for the payment 
of the bottomry bond, ship's disbursements, 
commissions, &x;., and i^ which were credited 
the Inward freights received in Havana, and 
the two drafts above-mentioned, showing an 
exact balance of the debits and credits. On 
or about the 14th of September, the second 
draft arrived and was presented. Accept- 
ance of it was declined on the ground tliat 
Baetjer & De Vertu had then failed. Neither 
draft has been paid. 

Upon the face of the actual transaction 
thus disclosed, the indication is very strong 
that it was the intention of the libellants to 
give a personal credit to Baetjer & De Vertu. 
and that they did so hi fact, without any re- 
liance upon the vessel, or any expectation or 
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thought of acquiring a lien thereon. But 
these indications are not conclusive In any 
such sense as precludes explanation. Noth- 
ing has been done In reliance thereon which 
should prevent proof of the actual intent of 
the libellants In the transaction. The request 
of tlie firm of Baetjer & De Vertu that the 
libellants would pay the bond for their ac- 
count, and the assurance of the libellants, in 
reply, that the bustaess of the Acme would 
receive their best attention when she should 
arrive, were not inconsistent with an ad- 
vance with all the security which a lien on 
the vessel for reimbursement would furnish. 
The libellants were, therefore, in a situation 
to be governed by circumstances appearing 
on the arrival of the vessel; and It is testi- 
fied that the master then proposed an ad- 
vance for account of the vessel and owners. 
The libellants testift', that, in making the ad- 
vance, they considered the responsIbUify of 
the vessel a sufficient security, and that she 
was bound for advances made under the 
circumstances above stated, and that it was 
not their Intention to give credit personally 
to Baetjer & De Vertu. Their testimony 
states, with some particularity, their convic- 
tion, when they made the advances, that the 
vessel was liable therefor and their reliance 
thereon. They explain the manner In which 
the account was kept as due to press of 
business, and their imsuspecting confidence 
that no question of the liability of the vessel 
could arise. 

I cannot say that, If there was any other 
ground for doubting tiie sincerity or veracity 
of these libellants, their explanation of the 
accounts would be very satisfactory; and yet 
It is easy to see that the account may have 
been kept and rendered in the name of Baet- 
jer & De Vertu without any thought that 
they were thereby Indicating an intait to 
rely upon them solely and waive a lien to 
which they were entitled If the advance was 
in fact made according to the request of the 
master and in reliance on the vessel itself. 
In judging of this, It Is to be remembered, 
that they regarded Baetjer & De Vertu as 
the owners; and the case Is, therefore, not 
like an advance made to a third person upon 
the request of that firm to make It on their 
account, followed by a charge in account to 
them, which would be so conclusive In favor 
of such third person, that he was neither 
expected nor bound to reimburse them, that, 
in the absence of proof of his own consent 
to be either primarily or secondarily liable, no 
declaration by the libellants of their inten- 
tions to look to him would be of any avail. 
Here, the parties requesting the advance be- 
ing themselves owners, it is in harmony with 
the transaction to say, that the libeUants 
were expected and Intended to make the ad- 
vance with all the incidental rights which 



appertain to advances made in a foreign port 
to relieve the pressing necessities of a vessel, 
when the master has no other means, by his 
own credit or that of the owners, to procure 
aid. 

The mere fact that bills of exchange were 
drawn for the reimbursement of the libel- 
lants does not deprive them of their lien. 
This is true upon principles often adjudged 
at common law as well as in admiralty. 
Here, there Is no such presumption as would 
arise If the responsibility of a third person 
had been given for the advance. The reim- 
bursement must have been made In some 
mode, even though the lien upon the vessel 
was the libellants' reliance. Why should it 
not have been by paying their drafts drawn 
on the owners? See The Barque Chusan, 
[Case No. 2,717,3 and cases there cited; The 
James Guy, [Id. 7,193,] affirmed 9 Wall, [76 
U. S.] 758. Nor has the form of the account 
rendered, been deemed conclusive. See The 
St Catherine, 3 Hagg. Adm. 250. The case 
of The Grapeshot, 9 WalL [76 U. S.] 129, Is 
instructive In its bearing on the principles 
involved In this branch of the case; but it 
leaves the question whether. In fact, the ad- 
vances were made on the credit of the vessel, 
as a question of fact, to be determined upon 
all the evidence. 

My conclusion Is not reached without great 
donbt Nevertheless, upon all the proofs, I 
cannot resist a conviction here, that the mas- 
ter of the vessel and the libellants both of 
them regarded the loan as made upon the 
credit of the vessel and her owners. In giv- 
ing weight to the oral testimony of the libel- 
lants, I am not violating the rule that writ- 
ten contracts cannot be altered or varied by 
parol evidence. The writings here have not 
necessarily the legal effect to bind the libel- 
lants to look to Baetjer & De Vertu. If that 
was their necessary operation, the rule 
would, no doubt, apply. But they may have 
appropriate meaning and effect consistently 
with the creation and continuance of the lien 
which the libellants assert 

If the doubts I fed were greater than they 
are, I should have great satisfaction, never- 
theless. In the undeniable fact that It is due 
to the advances made by the libellants that 
anything Is saved to the claimant as mort- 
gagee; and, if the case were to be disposed 
of upon those Ideas of what Is fair between 
the former and the latter which the ordi- 
nary mind deems equity, the libellants should 
be first paid. 

The decree should award payment to the 
libellants of the amount due to them, as as- 
certained and awarded In the district" court 
with their costs in that court and payment 
of the residue of the proceeds of sale to the 
claimant without costs to either party on 
the appeal to this court 
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[2 Abb. U. S. 434;^ 12 Int. Rev. Rec. 113: 2 
Chi. Leg. News, 413; 5 Amer. Law Rev. 
563.] 

District CJoTirt, B. B. Michigan. June Term, 

1870. 

FOKFEITOKE— KeGISTRT OF VESSELS — RECORD OF 
NATt;KAl.IZATION". 

1. The act of April 25. 5RRfi. ^4 &tat. 40,)— 
directing the secretary of the treasury to issiie 
enrollment an^ license to certain vessels therein 
named,— is mandatory in its terms; and an 
oath, in accordance with the provisions of sec- 
tion 4 of the act of December 31, 1792, (1 Stat. 
287,) to obtain enrollment and license under 
the former act, is unnecessary. 

2. An oath thus made to procure enrollment 
is extra-judicial, and of no effect; and thoujrh 
the oath was false, the provisions of law de- 
claring a forfeiture in such cases have no appli- 
cation. 

3. Where, in a libel for forfeiture for al- 
leged violation of the registry laws, the claim- 
ant is charged with not being the owner of the 
vessel, and all the evidence relating to the 
ownership is introduced by the government, 
which tends to prove rather than disprove such 
ownership on the part of the claimant, such 
evidence must be taken as a whole; and the 
claimant need not introduce evidence upon the 
subject, to establish his ownership. 

4. In a libel for such cause, where the claim- 
ant is charged with not being a citizen of the 
United States at the time of the enrollment, 
and, in order to refute such charge, he intro- 
duces in evidence an exemplified copy of the 
record of his naturalization under the United 
States laws in a court of competent jurisdic- 
tion, he need not also prove the preliminary 
proceedings necessary to give the naturahzing 
court jurisdiction. 

[Cited in Re Coleman, Case No. 2,980.] 

5. The order of a court of competent juris- 
diction, adinittjn<? an alien to citizenship, is 
in the nature of a judgment, and, in the ab- 
sence of fraud, is conclusive as to the question 
of the requisite length of residence of the nat- 
uralized citizen in the United States. 

[Cited in McDermott v. Copeland, 9 Fed. 
Rep. 537; Charles Green's Sons v. Salas, 
31 Fed. Rep. 108.] 

0. The distinction between cases in which 
judgments may and those in which they may 
not be impeached collaterally, may be stated 
tiius: They may be impeached by facts involv- 
ing fraud or collusion, but which were not 
before the court or involved in the issue or 
matter upon which the judgment was rendered. 
They may not be impeached for any facts, 
whether involving fraud or collusion or not, 
or even perjury, which were necessarily before 
the court and passed upon. 

In admiralty. Hearing on a libel of infor- 
mation. This was a libel of information and 
seizure for forfeiture for alleged violation 
of the registry laws. The libel alleged as 
cause for forfeiture, that the oath taken by 
David Muir, the claimant, to obtain enroll- 
ment and license of the bark, was false In 
the following particulars: 

1. That at the time of taking the oath the 
said David Muir was not a citizen of the 
United States, as in said oath alleged. 2. 



^[Reported by Benjnmin Vauchn Abbott, 
Esq., and here reprinted by permission.] 



That he was not tlie true and only owner of 
the vessel. 3. That there were subjects of 
a foreign prince or State, directly or indi- 
rectly, by way of trust, confidence, or other- 
wise, interested in the vessel, or in the profits 
or issues thereof. 

The libel in the second article also alleged 
the fraudulent use of an ep.rollmeut siml 
license for the bark, to which she was not 
entitled. 

The claim,, answer, and (excepftions of 
David Muir, 1st, alleged his o-wnershlp of 
the vessel; 2nd, excepted to the jurisdiction 
of the court; but as this ground of dt>fense 
was abandoned at the hearing as untenable, 
no notice was taken of it by the court; 3rd, 
admitted that claimant took the oath as al- 
leged in the libel, but denied its falsity, .md 
alleged the truth of the statements contained 
in it; 4th, denied the fraudulent use of an 
enrollment and license, as alleged in the 
second article of the libel; also contested 
the forfeiture, and claimed costs. Tl\o. 
proofs taken, and the facts of the cas°, 
sufficiently appear iu the opinion of the 
court 

A. Russell, for the United Stales. 
Newberry, Pond & Brown, for claimant. 

LONGYEAR, District Judge. By an act 
of congress approved April 25, 18GU, (14 
Stat. 40,) the secretary of the treasury was 
directed to issue an American enroUnKsnt 
and license to the bark Acorn, among a large 
number of other vessels named in said act, 
and accordingly the bark was enrolled and 
licensed at Chicago, July 11, 18(56. The en- 
rollment purports on its face to be In pursu- 
ance of the act of April 25, 180G, and also of 
the general acts of congress providing for 
the enrollment and license of ships or ves- 
sels, and for the regulation of the foreign 
and coasting trade on the northern, northeast- 
em, and northwestern frontiers of the 
United States. 

The forfeiture is daimed in this case un- 
der section 4 of the act of December 31, 
1792, (1 Stat 287,) the provisions of which, 
as to forfeiture, have been held by the su- 
preme court, in the case of The Mohawk, 
3 Wall. [70 U. S.] 566, to apply to enrolled 
and licensed as well as to registered vessels. 
It is contended, however, on behalf of the 
claimant that the act of April 25, 18G0, di- 
recting the secretary of the treasury to issue 
an enrollment and license, is mandatory, and 
that under it section 4 of the act of 1792 has 
no application; that the questions of citizen- 
ship of the owner and the ownership of the 
vessel do not arise, and that no oath could be 
la^-fully required as a preliminary requisite, 
as required by said section 4, and that there- 
fore tlio onth which was made to procure the 
enrollment, as alleged, was extra-judicial, and 
no forfeiture could be claimed, even If the 
same was false. 

First, then, as to the effect of the act of 
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April 23, 186G. It is true, as claimed, that 
llie act is mandatory in its terms. The lan- 
ijuage is: "The secretary of the treasury is 
hereby directed to issue American registers, 
... or enrollment and license, to the fol- 
lowing named vessels, that is to say;" and 
then follows a long list of vessels, Including 
the said hark Acora. No conditions are im- 
posed, and no preliminary steps are pre- 
scribed by the act. Tlie attention of the 
court is challenged to the fact that in other 
nets of congress, for a like purpose, condi- 
tions are imposed, and preliminary steps 
nrc prescribed, as an evidence that in 
this Instance congress intended tlie enroll- 
ment and license to issue absolutely and im- 
mediately. 

Looking at these acts alone, the court 
•would have no doubt that the construction 
claimed is the correct one. But in view of 
the general laws of congress upon the sul)- 
ject of registry, enrollment, and license, and 
of the objects and purposes to be accom- 
plished tliereby, viz: to build up and foster 
a commerce purely American, and to protect 
the revenue, serious doubts were suggested, 
and the court felt It an Imperative duty to 
seek for some other construction of the act 
than that contended for, and more In keep- 
ing with the object and purpose of the reg- 
istry laws. Thirty-one vessels in all are 
covered by the act, and it is difficult to con- 
ceive that congress could have intended so 
Important and dangerous an innovation upon 
its established system as it would be to give 
the act the effect suggested, and the court 
would not do so, only as it might feel com- 
• pelled to, by force of the clear and nnmis- 
takable meaning of the words of the act. 

As my brother. Judge Withey, of tlie west- 
em district, has a case before him, U. S. v. 
The Advance, [Case No. 14.425,] precisely 
like this one, and was therefore directly in- 
terested In a correct decision of the ques- 
tions of law arising in this case, I sug- 
gested to him my doubts upon this question, 
and after consultation with him, and mature 
■deliberation, I see no escape from the con- 
clusion that the act, by its own force, admits 
the vessels named in It to registry, or enroll- 
ment and license, peremptorily, and without 
any prerequisites or conditions whatever. 
After turning the question over and over, 
and viewing it on all sides and In all 
aspects, T have found myself unable to come 
to any other conclusion at all satisfactory to 
myself, without the necessity of interpolat- 
ing into the act words of material import, 
which of course the court cannot do. 

Tlie act is mandatory In Its terms. "The 
secretaiy of tlie treasury Is hereby directed 
to Issue American registers, ... or en- 
rollment and licenso." &c. Now, in order to 
hold that the requisites and conditions pre- 
scribed by the general laws must exist and 
be complied with before the secretaiy of the 
treasury can be called upon to obey the man- 



date, it is necessary to interpolate an en- 
tirely new element into the act; because the 
act is absolute, tmconditional, and immediate 
In its operation and effect, and to hold as 
above indicated, would make tt conditional 
and contingent, and would postpone its oper- 
ation until other acts, not mentioned or re- 
ferred to in terms or by necessary implica- 
tion, have been complied with. Foreign ves- 
sels cannot be registered or enrolled and li- 
censed under the general laws, but there can 
be no doubt that congress has the power, by 
special act, to nationalize such vessels, and 
confer upon them all the rights of registiy, 
and enrollment and Uceiise, independent of 
the general laws. In the case of The Acorn, 
and of all the other thirty-one vessels named 
In the act of 186(5, except tliree which are de- 
scribed as "Canadian built," no reason what- 
ever is assigned, or can be deduced from its 
language or recitals, why the act was neces- 
sary, or why it was passed. We may pre- 
sume that it was to cure or remove some dis- 
ability or disabilities under which the re- 
spective vessels labored, and on account of 
which they could not be registered, or en- 
rolled and licensed under the general laws. 
But if we are to resort to presumptions, we 
must presume that all disabilities were in- 
tended to be cured or removed, where none 
are specified- The act Is plain, direct, posi- 
tive, and peremptory in its language. There 
is no ambiguity in its provisions, nor room 
for construction. It is not based upon .iny 
requisite, qualification, or condition, or upon 
any want of them, relating to the vessd, its 
owner, master, or persons interested, at 
least so far as The Acorn is concerned, but 
is Independent and regardless of all requi- 
sites, quaUfications, or conditions. It Is a 
simple command to an officer of the gov«;m- 
ment to do a certain thing. Now, to say that 
he need not do the thing commanded, or only 
in case certain requisites and conditions ex- 
ist and are complied with, among which Is 
the oath to obtain enrollment and license 
here in question, is clearly to interpolate in- 
to the act what is not there in terms, and 
what cannot be inferred from the language 
used, by any fair or satisfactory construction 
of it. I hold, therefore, that no oath to ob- 
tain enrollment and license was necessary in 
this case, and hence that the oath which was 
made, and upon the alleged falsity of which 
a forfeiture is predicated, was extra-judicial, 
void, and of no effect. The provisions of 
law, therefore, declaring a forfeiture in such 
cases, have no application to this case. In 
this view of the first branch of the Ciise, a 
consideration of the remaining points is un- 
necessary to Its disposition. But in view of 
the importance of the questions involved, and 
in order to show that, regardless of the con- 
clusions arrived at upon the first point, the 
result must have been the same, a considera- 
tion of the remainmg points may not be nn- 
profitable. 
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2. The second point involved, regards the 
ownership of the vessel. In cases of this 
sort the burden of proving that the owner- 
ship of the vessel and the persons interested 
In her are not as stated hi the oath, is upon 
the United States. It was contended, how- 
ever, that it is only necessary, in the first 
instance, for the United States to sliow prob- 
able cause, or a reasonable suspicion, and 
then the burden of proof changes. Without 
stopping now to inquire into the soundness 
of this position, we will proceed at once to 
examine the evidence upon this point. 

The testimony of Austin A. Smith, and that 
of John S. ClarK, taken by commission hi 
Canada, on behalf of the United States, com- 
prises all the proof in the case upon the 
QuesUon of ownership. Smith testifies that 
for three years previous to July 1, 1867, he 
was hook-keeper and clerk, and a part of that 
time was employed by Muir Brothers, at 
Port Dalhousle, hi Canada; that the bushiess 
of tlie Muir Brothers, when he was in their 
employ, was ship-builders, ship-owners, and 
ship-chandlers. The witness then proceeds 
as follows: "Previous to the transfer of the 
vessels to Bryce Muir, one of the brothers, 
they owned the barks Alexander, Acorn, Ad- 
vance, and Niagara, and the schooners Arc- 
tic, Ayr, and Asia. I do not recollect the 
date of the transfer, but believe it was 
somewhere during the year 1866. I was ac- 
quainted with the baric Acorn, and the Muir 
Brothers owned her up to the time of the 
transfer mentioned in last answer. Up to 
the said transfer all of the parties hi the firm 
of Muir Brothers, consisting of Alexander 
Muir, Bryce Muir, Wilham Muir, David 
Muir, and Archibald Muir, were hiterested 
in the profits of the said bark, and that they 
were solely so hiterested. The said part- 
ners, up to the time of the transfer to Bryce 
Muir, were equally interested in the said 
bark Acorn, and from the date of the said 
transfer, the said Bryce Muir was solely inter- 
ested up to the time of another transfer 
thereof to David Muir; after the last trans- 
fer the said David Muir was solely hiterested. 
The Muh- Brothers, before the transfer to 
Bryce Muir, were the ownei-s of, and kept the 
books of the accounts of the said bark, and 
Bryce Muir afterwards up to the time of 
the transfer to David Muir, and after the 
transfer last mentioned, the said David Muir. 
The said firm had notiiing to do with the 
profits after the said first transfer." 

Clark testifies that he is a collector of canal 
tolls, (for what canal or where is not stated,) 
and then proceeds as follows: "During the 
year 1866, David Muir was the owner of 
the bark Acorn. I do not know who was or 
were Interested in her profits m the said 
year. I never received any hiformation from 
David Muir on the subject My knowledge 
as to his ownership is derived from the fax:t 
that the said bark hi passhig through the 
canal that year was reported to me, and en- 



tered on my books as owned by the said 
David Muir." 

This comprises all the proofs made or of- 
fered on either side as to the ownership of 
the vessel, and as to the persons hiterested 
in her profits. On tliis proof, it is contend- 
ed, on behalf of the United States, that, 
having shown that the vessel once belonged 
in part to other owners, it is incumbent 
on the claimant to show that, at the time 
he made the oath for enrollment, the inter- 
est of the other owners had been sold and 
duly transferred to him; that the bills of 
sale, or other conveyance, by which the same 
was transferred, should have been prtSduced, 
and that their nonproduction raises a pre- 
sumption agamst the claimant's titie, and 
that the statements of the witnesses, above- 
quoted, as to transfer to and ownership by 
David Muir, are not competent to prove such 
transfers and ownership. Such would, un- 
doubtedly, be the rule as appHed to evidence 
ofiEered by the claimant to prove his titie 
after a case had been made against iilm, 
making such proof necessary. But it must 
be borne hi mind that all the testimony there 
is in this case in regard to a transfer from 
the other former part-owners to Bryce Muir, 
and from him to David Muir, the claimant, 
is produced on behaK of the United States, 
and although it is somewhat hidefinite as to 
time, it is as definite, direct, and positive, as 
the other portions of the same testimony 
tenduig to prove that other persons were 
once interested in the vessel. It is a part of 
the case for the government, as made by 
its proofs, and it cannot be rejected by any 
known rule of law. The testimony upon the , 
subject of ownership, as above recited, must 
be taken as a whole, and being so taken, if 
it proves anytiiing, it proves that David 
Muir was the sole owner, and was solely in- 
terested. To say the least of it, it fails to 
make out such a case as makes it incuml>ent 
upon the claimant to make any proof upon 
the question of ownership. 

Therefore, the allegations of the Ubel that 
said David Miur, at the time of malting the 
oath for enrollment "was not the true and 
only owner of the vessel," and that "there 
were subjects of a foreign prince or state, 
directly or indirectiy, by way of trust, confi- 
dence, or otherwise hiterested In the said 
bark," &c., are not sustained. 

3. As to the citizenship of the daimant 
David Muir. For tiie purpose of sustaining 
the allegation of the libel that David Muh- 
was not a citizen of the United States, as 
alleged in his oath for enrollment, testimony 
was introduced on behalf of the United 
States, tenduig to show that for several 
years previous to tiie year 18G6 (tiie year hi 
wliich the vessel was enrolled), tiie said 
David Muir had resided in Canada, and was 
assessed and paid taxes there, and that he 
was registered as a voter there as late as the 
year 1863. To meet the case thus made 
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against him, the said David Muir introduced 
in evidence an exemplified copy of the record 
of his naturalization, under the laws of the 
United States, in the superior court of the 
<dty of Chicago, being a court of competent 
jurisdiction, January 27, 1866. This record 
was offered and admitted in evidence with- 
out objection, but on the final argument, 
counsel for the United States took the fol- 
lowing exception to its sufficiency: That the 
preliminary proceedings necessary to give 
the naturalizing court jurisdiction, viz.: the 
petition, declaration of intention, and oath 
of alle^ance, are not proven. It is recited 
in thg record that such proceedings were 
had, but it is contended that such recitals are 
not evidence, but that the proceedings them- 
selves shoxild have been proven. It is doubt- 
ful whether this objection does not come too 
late, but even if in time, the weight of au- 
thority is decidedly against the position that 
such preliminary proceedings must be 
proven, and I see no reason for holding 
otherwise in this case. See Ritcliie v. Put- 
nam, 13 Wend. 524-526; Stark v. Ches- 
peake Ins. Co., 7 Cranch, [11 U. S.] 420. 

It is contended also on the part of the 
United States, that inasmuch as the order 
of naturalization could be made only on 
proof of continued residence in the United 
States for five years immediately preceding, 
it must in this case. In view of the evidence 
on behalf of the United States, above men- 
tioned, have been made upon false testimony 
as to the fact of such residence. This pre- 
sents the question— Is the order admitting 
an alien to citizenship conclusive as to the 
question of the requisite length of residence 
In the United States, or is that question open 
to Inquiry collaterally? The proceeding to 
obtain naturalization is clearly a judicial 
one. A hearing is required to be had in 
open court, and the right can be conferred 
only by the judgmaxt of the court, and upon 
satisfactory proof. It, therefore, has all the 
elements of a judgment That it has the char- 
acter and attributes of a judgment, and is 
equally conclusive, the authorities are en- 
tirely uniform. See Spratt v. Spratt, 4 Pet, 
[29 U. S.] 393, 407; McCarthy v. Marsh, 5 
N. y. 263. 279, 284. and authorities dted; In 
re An Alien, 7 HiU, (N, Y.) 137. 138; In re 
Clark, 18 Barb. 444; Ritchie v. Putnam, 13 
Wend. 524-526. 

The question of the requisite length of 
residence of the applicant Is a question of 
fact, and, as appears by the record, was di- 
rectly before tiie court and acted upon. 
Proofs were taken, and the court made a 
decision upon them. This court is now asked 
to decide that the superior court of the city 
of Chicago, before which the naturalization 
proceedings were had, erred In deciding as 
it did, or, in other words, that the fact in 
question Is not as there foimd. It does not 
appear what the particular proofs or state- 
ments of the witnesses before the naturaliz- 



ing court were, but, whatever they were, 
they were satisfactory to that court Neither 
does it appear by the proofs in this court 
that the testimony here adduced to show 
that the fact of residence was not as there 
found, was or was not before that court 
But concede, as was probably the case, that 
it was not, then it comes here in the natmro 
of newly discovered evidence, and this court 
Is asked to allow it to impeach the natural- 
ization, and as to a fact, too, which was di- 
rectly before and acted upon by the natural- 
izing court This is contrary to all prece- 
dent and all authority. To allow it would 
tend to unsettle the sanct^y of the final ad- 
judication of judicial tribunals, and render 
them of no more binding or conclusive effect 
than a simple contract The question here 
is, not whether the particular evidence here 
adduced was or was not before the natural- 
izing court, but was the fact which this evi- 
dence is intended to prove or disprove before 
that court The proofs in this case do not 
raise the question of fraud or collusion in 
the naturalization proceedings, but simply 
the question of fact as to the requisite length 
of residence of the claimant in the United 
States, before he was admitted to citizenship. 
Many authorities may be found (although 
they are by no means uniform), holding that 
a judgment may be impeached for fraud or 
collusion; but the court has not been re- 
ferred to a single case, neither can one be 
found, in which it has been held tbat a judg- 
ment may be impeached for any matter 
which was necessarily before the court and 
involved in the decision, as tbe fact of resi- 
dence was in the case under consiueration. 
On the contrary, the aumorities are umf orm, 
that a judgment cannot be impeached for 
any such matter. 

The dlstinctloh between cases in wliich 
judgments may and those In which they may 
not be impeached collaterally, as derived 
from the authorities, and founded In com- 
mon sense, may be stated thus: They may 
be impeached by facts involving fraud or 
coUusIon, but which were not before the 
court or involved in the issue or matter 
upon which the judgment was rendered. 
They may not be impeached for any facts, 
whether involving fraud or collusion or not, 
or even perjury, which were necessarily be- 
fore the court and passed upon. 

See McCarthy v. Marsh, 5 N. Y. 284; 
Mason v. Messenger, 17 Iowa, 261, 272; 
White v. Merritt 7 N. Y. 352, 355; Sidens- 
parker v. Sidensparker, 52 Me. 481, 489; 
Parkhurst v. Sumner, 23 Vt. 538; Lewis v. 
Rogers, 16 Pa. St 18, 21; Warburton v. Aken, 
[Case No. 17,143;] Demerit v. Lyford, T 
Fost (N. H.) 541, 546-^49; DilUng v. Mur- 
ray, 6 Ind. 324; Peck v. Woodbridge, 3 
Day, 30, 36; Homer v. Fish, 1 Pick. 435, 
439-441; Smith v. Lewis, 3 Johns. 157, 168; 
Smith V. Lowry, 1 Johns. Ch. 322-324. 

It was objected on the argument on be- 
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half of the United States, that the record 
shows that the oath of the applicant was al- 
lowed to prove his residence, contrary to 
the express provision of the naturalization 
laws, and that the record is therefore a 
nulUty. The record states as follows: "And 
it appearing to the satisfaction of the court, 
as vfell from the oath of the s^d applicant 
as from the testimony of Charles Old and 
Jesse Coe," and then follows a statement of 
all the prerequi^tes to naturalization, viz.: 
residence, good moral character, attachment 
to the principles of the constitution, &c. 
The oath of the applicant is prohibited by 
the act only as to his residence. By impli- 
cation, therefore,'such oath may be allowed 
to prove any of the prerequisites other than 
that of residence; and tliis court will, in 
support of the validity of this record, refer 
such oath to such prerequisites only as could 
be lawfully proven by it, and will presume 
that the finding of the court, as to the resi- 
dence of the applicant, was based upon the 
other testimony mentioned in the record, 
and not upon the oath of the applicant It is 
a well-settled rule that when a record, or 
other writing, admits of two constructions, 
one of which will give it force and validity, 
and the other of which will render it a nul- 
lity, the court will adopt the former. I hold, 
therefore, that the objection is not tenable. 

It was suggested by the learned counsel 
for the United States that naturalization pro- 
ceedings, as usually conducted, are virtu- 
ally ex-parte, and with but little, if any, cir- 
cumspection or attention on the part of the 
court before wliich they are had, and that 
the coint is liable to be imposed upon by 
false testimony and otherwise; and that, 
therefore, the rule ought to be more liberal 
in allowing tliem to be impeached than In 
the case of ordinary judgments. There is 
undoubtedly some force in the suggestion, 
but a little reflection will show that the in- 
convenience and hardship which would in- 
evitably result to individuals from its adop- 
tion, would be vastly gi-eater than the slight 
Inconvenience resulting occasionally to the 
government by adhering to the strict rule. 

The government favors naturalization; and, 
owing to the liberality of its laws upon that 
subject, is no doubt liable to occasional jm- 
position; but if every naturalized citizen 
must always be prepared with his proofs to 
maintain the grounds upon which he ob- 
tained his papers, in all courts and places in 
which they may be brought in question, the 
boon of citizenship which is so liberally be- 
stowed would be barely wortii possessing. 
No proof was adduced to sustain the second 
article of the libel, other than what has been 
already considered. The libel must be dis- 
missed. 

[From 12 Int. Rev. Rec. 113:] I am author- 
ized by Judge Withey, of the western dis- 
trict, before whom the case of The Advance 
[Case No. 14,425] is pending, to state that he 
concurs with me in the above result. 
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Circuit Court, I>. Massachusetts. May Term» 

1857. 

Salvage— CoLT.Tsiox—ExEKTJOX of Cbew to 
Avoid. 

Successful exertions by the crew of one ves- 
sel to avoid an iiupeuding collision with an- 
other cannot be considered salvage services ren- 
dered to the latter. 

In admiralty. 

G. G. Thomas, for libellants. • 

J. A. Abbott, for the Acorn. 

W. G. Russel, for the Speedwell. 

CURTIS, Circuit Justice. These are libels 
for salvage service alleged to have been ren- 
dered to vessels detained in the ice in the 
manner stated in the preceding [following] 
case of The John Perkins, [Case No. 10,252.] 
The libellants were two of the crew of tlie 
steamer Acorn, and remained on board some 
hours after the rest of the steamer's com- 
pany had gone on shore. They allege that 
while they were so remaining on board, the 
schooner Speedwell, whose officers and crew 
had also gone on shore, was forced by the 
action of the sea towards the steamer's 
stem; that they put out fenders, whose 
effect was to lessen the force of the shoclc 
when the two vessels came in collision, and 
also to cause the schooner to slide round 
the stem of the steamer and go clear, with- 
out doing any damage to either vessel. I do 
not deem it necessaiy to malie an extended 
statement of the facts alleged and denied, 
or of the deductions proper to be made from 
the proofs. I am of opinion that the cases 
must be governed by the same principles 
already announced in the case of The John 
Perkins. I find no facts sufficient to dis- 
tinguish these cases from that case. I con- 
sider that while the libellants remained on 
board the steamer they were not absolved 
from their contract, and were under an ob- 
ligation to do all they allege was done for 
its safety; that they must be aeemed to 
have acted for its preservation, and cannot 
claim as salvors of the other vessel, because 
they interposed to relieve both from the 
effects of a collision wliich occurred with- 
out fault I desire to be understood as not 
intending to express any doubt of the gal- 
lantry and merit of the services rendered 
by these libellants. If not prevented by a 
rule of law, I should agree readily to the 
compensation awarded by the court below 
to be paid by the steamer. But in my judg- 
ment this is a matter which must be left to 
the discretion of the owners and under- 
writers, who, it is to be expected, will not 
be unmindful of any just claims which these 
men may have, upon their liberality. 

These cases involve questions of great In- 
terest and importance, and it would have 
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Lecn highly satisfactory to me If they had 
been open to an appeal; especially as I find 
mj'self unable to conenr In opinion with the 
very learned judge by whom these cases 
wore decided In the court below. I have 
therefore considered them with great atten- 
tion; and upon the points of law involved 
In them, they have been twice argued by 
counsel, from whom I have derived valua- 
ble assistance. 

The decrees of the district court must be 
reversed and the libels dismissed, without 
costs. 



ACORN, The. 

[See Nickerson v. The John Perkins, Case No. 
10,252.3 



Case No. 31. 

ACOSTA et al. v. The HALOXON.* 

District Court, S. D. Florida. Sept, 1877. 

Salvage— Seveuai. Salvoks— Pkiokitt of Ar- 

ItlVAI.. 

HJnder wrecking rule 4 in salvage cases pre- 
scribed by tlie district court of Florida, require 
hig that licensed wrecking vessels shall be ad- 
mitted to assist at the wreck iu the order in 
which they arrive, a vessel is deemed to have 
"arrived" when she is In reasonable hailing 
distance, ready to receive and obey orders; and 
a subsequent change in the position, by stand- 
ing oft and on, although she might be further 
from the wreck than another vessel just arriv- 
ing, will not forfeit her right.] 

In admiralty. Petition of Thomas Blake 
for a distributive portion of salvage. 

LOCKE, District Judge. This Is a peti- 
tion under the fourth wrecking nile of this 
court, wliicli requires that liceused wreck- 
ing vessels shall be admitted to assist at 
the wreck in the order In which the vessels 
themselves arrive. This rule was made for 
the purpose of preventing the practice at one 
time in vogue of several masters of vessels 
going to wrecks In large boats, forming con- 
sortships among themselves, In behalf of 
their vessels and crews, and excluding all 
who came afterwards, withcTut regard to the 
whereabouts of their vessels. This case 
comes under this rule, and depends upon a 
constniction of the language used as well as 
questions of facts. The petition alleges that 
the schooner "Wallace Blackford" arrived 
at the bark Halcj'on before the sdiooner 
"Mary Matilda," which had been admitted 
to the consort; this the answer denies. It 
appears that the Mary Matilda was ap- 
proaching the Halcyon considerably In ad- 
vance of the Blackford, although In rather a 
different direction, she being on the outside 
of the reef, while the Blackford was on the 
inside; tliat her master and a part of her 
crew left her in a boat, and pulled on board 
the Halcyon, where they were permitted to go 

^[Published by permission from the MS. of 
Hon. James W. Locke, District Judge.] } 



to work some half or three quarters of an hour 
before either vessel arrived; that the Mary 
Matilda was in tlie vicinity of the bark, 
had commimicated with her, and received or- 
ders to come alongside, but was standing ofiC 
from her shortly before the arrival of the 
Blackford, but that they both came to an- 
chor within three or four minutes of each 
other, the Mary Matilda somewhat nearer 
the bark than the Blackford. As to the ex- 
act moment at which the two vessels came 
to andior the witnesses do not agree; some 
of them state that the Blaclcford anchored 
from three to five minutes first, while one 
who appears to have been the best situated 
to observe both vessels* is veiy positive 
tliat, although the Blackford hauled down 
her jib first, the Mary Matilda let go her an- 
chor first If the question depended upon 
the moment of anchoring, the evidence would 
be tmsatisfactory and far from conclusive; 
but in my opinion it does not depend upon 
that, but upon the time of arrival. The 
crew of the Mary Matilda, leaving her, and 
<:onilng on board In a boat, can have no ef- 
fect or influence in the question, for they 
gained thereby no rights as against The 
Blackford, provided that it Is considered 
that she arrived first; nor does their having 
left their vessel prove that she was not 
ahead of the Blackford at the time of her 
arrival. 

The arrival of a vessel does not necessarily 
imply anchoring, nor is it necessary that a 
vessel should be at anchor before she can 
be considered as having arrived, as the first 
anchoring might be at a much greater dis- 
tance from a given point than the other at 
that time, or indeed the other not anchoring 
might be alongside the wreck. There is no 
exact distance from a wreck at a point 
within which a vessel must have reache<l 
before she can be considered as having ar- 
rived. There are no actual bounds witliin 
which a vessel must come, and po arbiti-ary 
distance can be determined In feet, yards, or 
fathoms, which might not vei*y soon be 
proven tmreasonable and inexpedient. Were 
it a boat coming to a vessel where she is 
accustomed to lie alongside, or a vessel com- 
ing to a dock where slie is to be made fast, 
t^ term might be more easy of construc- 
tion; but that is not the usual position of 
vessels at sea, nor would it be safe or rea- 
sonable to demand or require It. What con- 
struction, then, can be reasonably placed 
upon the term "ariived?" What were the 
needs of the rule? What want did it sup- 
ply? "What is the practical importance of 
having a vessel arrive before her services 
can be accepted? The former practice often- 
times, in theory, if not in fact, admitted 
vessels still so far absent as to be unable to 
render any service to property in distress, 
while others ready, willing, and able, on ac- 
count of being present, to assist, were ex- 
cluded, while tlie peril to ttie property was 
continuing or increasing, and It was to this 
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point that such a rule is directed. All that 
an actual presence demands is that the ves- 
sel shall be snfficieutli' near to render as- 
sistance at a moment's notice,— receive and 
obey orders; to be within a commimlcaiing 
or reasonable hailing distance. When she is 
within such distance it is all that can prac- 
tically be demanded, and it seems to me 
reasonable to consider that the rule has been 
complied with. I Imow of no fairer con- 
struction that can be placed upon the term 
"arrive," or better rvHo to accept or estab- 
lish in regard to the distance of a vessel 
than that she must be within such a dis- 
tance that orders may be readily and easily 
given and understood, so as to be acted upon, 
and so that she can obey them by coming 
alongside or rendering assistance in any 
other way without delay; or, in other words, 
she must be, wherever tho circumstances 
will permit, within a roasonaWe hailing 
distance. When she has once reached such 
a point, a changing of her position by 
standing off and on, although she might 
be further from the wredi than another 
vessel just arriving, will not forfeit her 
right 

The question, then, in this case Is, had 
the Mary Matilda arrived at or within a 
reasonable hailing distance of the bark be- 
fore the Wallace Blackford? The testimony 
of Capt. Blake that before he came to an- 
chor he saw her standing away from tlie 
bark; of Mr.Fagan, also, that she was stand- 
ing oil", and was about as far ofC as the 
Blackford; of Albury that she was within 
liailing distance, luffed up when he sent a 
boat for the other men, and with orders for 
her to coEtie alongside; of Parlis, in charge, 
that when word was brought to come up on 
the port side he didn't anchor, but stood off 
to come round,— unexplained, show tliat the 
Mary Matilda was standing off from the 
bark when the Blackford was coming up; 
that she ha^ been within hailing distance, 
and bad received orders to come alongside, 
and therefore bad not come to anchor; that 
she had arrived at the bark, imder a reason- 
able construction of that term, before the 
Wallace Blackford, and the petitioner has 
not sustained the allegations of his peti- 
tion to the contrary, namely, that the W^- 
lace Blackford arrived at the bark before 
the Mary Matilda. The burden of proof hav- 
ing been upon him to show this, and he hav- 
ing failed, the petition must be dismissed; 
each party having his own costs. 



Case No. S2. 

ACOSTA et al. v. The HALCYONS 

District Court. S. D. Florida, Sept. 1877. 

Salvage — Aoencv. 

[A salvor a^ent for the property cannot be al- 
lowed salvage, but, where he acts bona fide, 
may have agent's commission.] 

[•Published by permission from the MS. of 
Hon. James W. Locke, District Judge.] 
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[In admiralty. Libel by Manuel Acosta 
and otliers against the bark Halcyon and 
cargo for salvage. Decree for libelants.] 

LOCKE, District Judge. This bark, laden 
with a miscellaneous car^o, bound from 
New York to New Orleans, went ashore on 
Looe Key, an exposed and dangerous shoal, 
about twenty miles from this port, on the 
morning of the seventeenth oC July last, at 
about high water. She was boarded la the 
morning by libellant Acosta In the pilot boat 
Telegram, although at the time of his board- 
ing her both Acosta and the master say tbat 
they considered the bark in great danger,, 
and, as Acosta says, in Ms testimony, "lx)th 
came to the conclusion that she would bilge." 
Acosta tendered the services of his vessel 
and crew to the master for him to come to 
Key West to make arrangements about stor- 
ing his cargo, if any might be saved. This 
the master accepted, and left libellant Acos- 
ta to do what he could towards saving the 
property. Other vessels arrived In a short 
time, when the libellants commenced dis- 
charging cargo, consisting of btmdles of cot- 
ton ties, and continued so doing until they 
had taken out some over three thousand,, 
weighing in the aggregate atfout eighty six 
tons. When the tide was up that night, at 
about twelve or one o'clock, a heavy anchor 
having been carried out during the day, the 
bark was hove off, andiored, and the next 
day brought into this port. The reef upon 
which the vessel lay was of sharp coral 
rock, and was one of the most exposed and 
dangerous ones on the coast. While ashore 
she labored and ground on the bottom until 
the forward part of the keel had been 
nearly cut away, and the garboard streak 
and several planks badly worn and chafed. 
The salvors were engaged in the service of 
discharging and floating the ship about 
twelve hours, and worked with force and 
energy and all the skiU and ability which the 
case demanded, or gave an opportunity to^ 
exhibit. The weather was good during the 
time, so calm in fact that the Telegram in 
which the master came to Key West, al- 
though having a fair wind, was from twelve 
o'clock noon, until after sunset in coming 
the distance, about twenty miles; although 
there was quite a swell of the sea coming 
in which increased her risk somewhat. The 
work was successfully accomplished, but 
there are some matters which cannot con- 
sistently be passed without comment. The 
vessel struck at about half-past twelve In 
the morning, at high water. About six the 
master sounded, and found fourteen feet of 
water, she drawing sixteen and a half when, 
afloat. At half past twelve the next morn- 
ing she was hove off. 

These facts, taken together, show con- 
clusively tliat, instead of its being a falling- 
tide or even full tide when the master 
wrecker first boarded her, it lacked some 
over two horn's of high water. Under these 
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circumstances It would be presumed that an 
active energetic salvor, with a sufheient ves- 
sel at his command and others near at hand, 
if anxious to rescue the property from the 
peril it was In and float the vessel from the 
bottom, woiild have endeavored to get out 
an anchor at once, and, If possible, float the 
vessel at the first high tide. But in tliis case 
it was assumed the vessel would bilge, and 
the procuring a safe place for storing the 
cargo was deemed of more importance than 
prompt action in her behalf. It is alleged 
that the vessel was in imminent peril, and 
that she was so considered by both master 
and master wrecker; as Acosta says, "He 
(referring to the master) and I both came 
to the conclusion that she would bilge." 
"What may have been the opinion of a person 
at a particular time is better indicated by 
his conduct and acts at that time than by 
subsequent declarations or explanations. 

I am not here to criticize the conduct of 
the master, only so far as it is Influenced 
by or connected with that of the salvors; 
but is it to be presumed that a master 
whose ship was in such peril as this ship is 
alleged to have been in would abandon her, 
taMng with him the only vessel present of 
sufficient size to render any assistance, and 
leave the prc^erty entrusted to his charge 
in the care of a stranger, while he came to 
a port to secure a place to store his cargo, 
when by enquiry he could have ascertained 
that ample storage could easily be secured 
at a moment's notice, should tiie result de- 
mand it? Judging therefore, from the con- 
duct of both master and master wrecker, 
we must conclude that the danger to the 
property was by no means considered so Im- 
mediate as has been represented. Upon a 
careful examination of the testimony, this 
coming to Key West may be partially. If 
not satisfactorily explained. Capt Acosta 
says, "The master didn't fisk to come down." 
"I asked him what would be done with the 
cargo, and told him about the merchants at 
Key West" Again, "The master did not 
ask for the Telegram to come to Key West" 
In view of this testimony it can but be con- 
cluded that he, although the master wreck- 
er, was more anxious to secure a conagnment 
for his owner than to rescue the property 
from the distress in which It was placed; 
and to this end was willing to sacrifice the 
services of a large and efficient vessel, and 
permit the property to remain in its perilous 
condition. Under these circumstances, had 
the vessel bilged before the high tide at 
which she was fioated, it would have been 
considered such a neglect of prompt and en- 
ergetic action as would have forfeited any 
salvage earned by the parties guilty of such 
laches. 

The favorable drcumstances of the' case 
have, however, rendered such a severe de- 
cision unnecessary; but the facts certainly 
detract from the merits of the service. 
With this exception the service was weU 
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performed, and the vessel relieved from a 
considerable degree of danger. The master 
could not have relieved her without making 
a jettison of certainly as much, and prob- 
ably considerably more cargo than was taken 
out by the salvors, and incurring the risk of 
longer delay whicii might have caused her 
loss. The vessel was so damaged that she- 
has been discharged, repaired, and the cargo-* 
subjected to large expenses in the shape of 
labor, and wharfage and storage, which di- 
minish the fund from which the salvage 
is to be paid, and wHl therefore diminish 
any salvage in that proportion. Were there 
no other questions connected with this case, 
a salvage of fifteen per cent would under 
the circumstances not be unreasonable. But 
other matters demand our attention. F. J. 
Moreno, Esq., the resident agent of under- 
writers, has by petition, imder the fifth rule 
of practice of this court, come in as amicus 
curiae, and alleges that the master of this 
bark has consigned his vessel and cargo to 
Messrs. A. F. & G. Tift, as agent, to assist 
him in transacung his business, they at the 
same time being interested in the salvage, 
and libellants of said vessel and cargo, and 
therefore prays that any salvage they might 
otherwise earn be refused them or di- 
minished. 

In answer to this petition it is not denied 
that the facts are as stated; but it is urged 
that a forfeiture of salvage should not fol- 
low unless fraud is alleged and proven. 
These pleadhigs, the petition and answer, 
are somewhat informal, the parties having 
appeared and submitted the matter with- 
out argument, in person, all members .of 
the bar being otherwise engaged or unable 
to appear in the suit, but they are sufficient 
to bring the question before the court. No 
issue is joined, but the answer must be 
taken in the nature of a demurrer, or ex- 
ception, to the petition. The records of the 
court show that A. F. & C. Tift were the 
owners of the Cora, Telegram, and Ellda, 
and they do not deny the fact of agency. 

The question is, whether a party inter- 
ested in the salvage can legally become con- 
signee of vessel and cargo, and thereby 
agent of tiie owners; and if he accepts such 
trust, what effect such accepting will have 
upon his claim as salvor against the prop- 
erty. Perhaps a brief expression of my 
opinion upon this question would be suf- 
ficient; but it having been imdecided hereto- 
fore in this court, and as far as I can find, 
elsewhere, it demands an examination of 
the character of the question and the legal 
pilnciples which determine it When a mas- 
ter whose vessel has been assisted on this 
coast arrives in port, he is generally a 
stranger to the people, and, in some degree, 
ignorant of the new duties and responsi- 
bilities that devolve upon him through the 
disaster. He needs both advice and assist- 
ance. His ship is attached upon a claim 
of salvage, and he requires the help of 
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some one to enable Mm to properly protect 
the property. He Is unacquainted with tht 
proctors of the court where he is called upoti 
to answer, and needs information to guidt 
him hi his selection. Under these circum- 
stances he is authorized to employ some 
person to aid him by his adrice and give 
Tilm general assistance. This person so em- 
ployed is not a consignee withm the gen- 
■eral meaning of the word, but an agent for 
general purposes for the time being; not 
an agent of the master only, but of the own- 
■ers of the property, whoever and wher- 
ever they may be; and the relations between 
him and the property and its owners are 
Influenced and controlled by the general 
principles of law upon the subject of 
agency- What these principles are has been 
•BO fully declared that no mistake can be 
made- Judge Marvin in an elaborate opin- 
ion upon the question of agents, their com- 
pensation, &c., in the cases of The Mar- 
athon, [Case No. 0,058,] and Scotsman, [Id. 
12,515,] in this court, reviewed the subject 
so fully as to assist materially In deciding 
tbta point. He says: "To entitle a person 
to act as agent, he must have no interest 
in conflict with the interest of the own- 
ers of the property." "That the agent must 
have no interest hostile to the interests of 
Ills principal is a general principle of law. 
This rule is founded upon the plain and 
obvious consideration that the principal bar- 
gains, in the employment, for the exercise of 
the disinterested skill, diligence, and zeal of 
the agent, for his exclusive benefit." Story, 
Ag. §§ 210-217. "The same person cannot 
be agent of two contracting parties in the 
same tranfactlon where their interests are 
in conflict, still less can he act as such 
where he has a personal Interest in the 
matter adverse to that of one of the par- 
ties." Florance v. Adams, 2 Rob. (La.) 556, 
After citing numerous authorities, Judge 
Marvin says in the opinion referred to: 
*The law in my opinion is clear that a per- 
son entitled to a share or portion in the 
salvage has an interest in conflict with the 
interest of the owners of the property 
which legally disqualifies him from acting 
ss the master's agent If he conceal this 
interest from the master, such concealment 
the law pronounces to be a fraud; if he 
make it known, then the master. In the 
language of the supreme court, "knowingly 
betrays the interests of his owners." How- 
ever efiicient, Impartial, or honest the agait 
may be, the law steps in and prohibits his 
assuming a position where his duty and in- 
terest are in conflict. Chancellor Kent says: 
"An agent, acting as such, cannot take upon 
Mmself an incompatible duty. He cannot 
have an adverse interest or employment" 
2 Kent Coram. 618; 4 Kent, Comm. 438. 
It is true that in the opinion of Judge Mar- 
vin before cited, the only remedy for the 
wrong stated is that "a person thus having 
an interest in the salvage cannot earn com- 



missions." But that opinion was entirely 
upon the question of costs, expenses, and 
commissions. The question of salvage was 
not before him. Neither of the cases under 
his consideration were cases of this char- 
acter, and his decision cannot be accepted 
therefore as conclusive upon the point under 
examination. But it cannot be doubted 
what would have been his decision had the 
question arisen, as is plainly intimated by 
such positive language as the following. 
He says; "If he conceal his interests the 
law presumes a fraud, and if he makes it 
known the master knowingly betrays the 
interests of his owners." And in his work 
on Wrecks and Salvage (section 94) he adds 
to the statement that "he can earn no com- 
missions," and, if a salvor, "he may forfeit 
his salvage." In the well known case of 
Houseman v. The North Carolhia, 15 Pet. [40 
U. S.] 40, the only fraud charged appeared 
to have been presumed from the fact that 
Houseman, while interested in the salvage, 
became an agent 

The master had a right to settle his sal- 
vage by arbitration or agreement if he con- 
sidered time and expense could be saved 
thereby, if he did it fairly and honestly; 
and the question of amount of salvage, when 
submitted to arbitration, did not necessarily 
establish or even raise the presumption of 
fraud, but was a question of judgment, and 
would at the most but entaU a diminution. 
The decision of the court plainly declares 
that placing the business of assisting in de- 
fending a claim for salvage in the hands of 
a party himself interested in "pushing it 
to the highest possible amount" was a fraud, 
and tainted the entire proceeds of the serv- 
ice. Judging from the language of the 
court in that case, there is no question in 
my mind what its decision would have been 
had the question of Houseman's Interests 
and his peculiar relation witli the property 
been before it unconnected with other sus- 
picious circumstances. It is nowhere alleged 
tljat Houseman did anything improper in the 
matter further than accepting the agency. 
It is not alleged that he attempted or en- 
deavored in any way to prevent the master's 
coming to Key West or that he used any In- 
fluence either In naming the arbitrators or 
in inducing a high rate of salvage. The ques- 
tion seems to have turned entirely on the 
presumption of fraud on account of the 
position occupied by him, and that the court 
deemed suflacient It Is not alleged that the 
arbitrators were either interested in the re- 
sult or dishonest, nor could any court not 
knowing the testimony before them, or the 
manner in which the case was presented, 
declare that they had not acted in good 
faith. 

The question of amount of salvage to be 
^ven imder different circumstances is a 
delicate and diflicult one; varying much with 
the condition of the case, and influenced 
greatly oftentimes by what might appear 
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under other circumstances to be trivial mat- 
ters. Very seldom is the value of the cargo 
taken out of a vessel a limit to a salvage com- 
pensation. A slight difference in describing 
tlie course or force of the wind, or in giving 
the depth of water, the character of the 
bottom, or 'the time or height of the tide, 
the direction of a current, or the position 
of an anchor, make a vessel appear to have 
been exposed to great danger or in com- 
parative safety; or show that the conduct 
of tlie salvors was praiseworthy and entitled 
to lil)eral reward, or that it was improper, 
fraudulent, and liable to censure, instead 
of compensation. Under a false or misstated 
showing of a case, an able and honest court, 
as well as a board of arbitrators, may be 
misled, and decree an exorbitant and unjust 
salvage. TJpon this account, if on no other, 
the law does, and should demand and re- 
quire, not only apparent good faith, but 
disinterested zeal, in all parties pretending 
in any way to represent the absent owners 
of the property. 

Tills of all classes of agency should be 
treated with the strictest construction of 
law, and the positive prohibitions against 
any one's occupying inconsistent, incompati- 
ble, and illegal positions should be enforced. 
Agents of this class are appointed ex neces- 
sitate reL The owners of the property are 
forced by disaster into entrusting their inter- 
ests to strangers whom they are unable to 
meet personally, whose characters they are 
unacquainted with, and of whose peculiar 
connections or relations with the property 
through the same disaster they are unin- 
formed and unaware. Certainly no proctor 
of this or any other court would be per- 
mitted to defend a suit in which he had a 
direct interest as plaintiff or libellant. And 
if sucli a position was accepted and acted 
upon unknown to the court, would any court, 
wlien infonned of his peculiar relations to 
the property, give judgment in his favor as 
against tiie parties he had been representing 
and pretending to defend in their absence? 
But the relation of an agent or consignee 
In such a case as this is fully as confidential 
us that of an attorney or proctor, and if 
there is any difference, he stands in a more 
delicate position. He is the master's ad- 
viser in all things, his opinions are constant- 
ly sought and listened to, and his oppor- 
tunities for influence far greater than those 
of a proctor or attorney. The master is 
under the advice and Influence of the agent 
from the time of his arrival in port; while 
froquentiy the proctor is not seen or con- 
sidted for weelcs, and then but perhaps for 
a short time, on special occasions and tech- 
nical points. In reality the proctor is recom- 
mended and employed by the agent, and 
therefore is more or less directly under his 
Influence and control. 

The ease with which a plausible, agreeable 
and affable agent may, if so disposed, imper- 
ccptib/y and without fear of detection, 



through constant association, satisfy a mas- 
ter, that the rescue of his vessel was most 
meritorious, that the danger in which he 
was placed was imminent, and that the peril 
was most certainly impending, so that he 
can listen to a highly colored and exagger- 
ated statement of tiie facts of the case with- 
out perceiving their unfair character, or even 
upon the witness stand himself, give unin- 
tentionally a coloring to the circumstances 
of the disaster prejudicial to the interests of 
the property he represents, plainly declares 
that justice should interpose and protect 
property and absent owners from the influ- 
ence of those whose interests are opposed to 
them. The education, life, and experience of 
a mariner fit him rather to combat success- 
fully the danger of the elements than to re-" 
sist the subtie Infiuence of designing asso- 
ciates. The esprit de localite, the public 
sentiment of tliis community, is so strong in 
behalf of the salvors as against wrecked 
property, that the master stands especially 
In need of a disinterested agent The fact 
that the property, from the commencement 
of the suit, Is within the legal custody and 
control of the court, can in no way change 
or affect the confidential relations existing 
between the master and his agent, or the 
duties due from the agent to the owners of 
the property. The coiurt never assumes to 
instruct or advise the master about defend- 
ing a salvage suit, or interfere in those duties 
which belong particularly to the agent The 
question is not whether in this case, the spe- 
cial consignee has not acted in good faith to- 
wards the property, and even sacrificed his 
own interests for its benefits and its behalf. 
Such questions the law does not permit 
to be raised, but at once declares positively 
against accepting the position he occupies. 
No matter how well I may be satisfied of 
the personal integrity of the parties, salvois 
and agents in tiiis case, the position in which 
they have placed themselves compels me to 
accept the presumption of law under which 
they rest and the positive prohibition en- 
forced by its principles. It is imnecessary 
to consider the matter further to decide that 
the principle of the law is too well estab- 
lished and determined to admit a doubt 
that a person having an Interest in the sal- 
vage is legally disqualified from accepting 
an agency, and not only disqualified, but 
prohibited; and the law presumes bad faith 
towards the owners of the property from 
one accepting and holding such relation. 

A positive presumption of the law admits 
no contradiction, and no application of equi- 
table doctrine is requisite to establish it. 
In view of such a legal principle, what is the 
remedy? Wherever the question of commis- 
sions only has been raised, the courts have 
unhesitatingly declared that no commissions 
can be earned; because ordinarily commis- 
sions constitute the entire gain, profit or 
compensation of an agent. Does not the 
law go further and declare that all gain, profit 
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■or compensation, in any shape or form, 
■earned by one occupying prohibited rela- 
tions to property, shaU be forfeited? Tliat 
■one can take notiiing by his own wrong? If 
the prayer were that all compensation to 
the agent in the shape of wharfage and 
storage as well as commissions should be 
refused, it would demand serious attention. 
The remedy must be co-equal with the 
wrong, and as nearly as possible suthcent 
to prevent it, or the law ceases to be reme- 
dial, and becomes a dead letter. The ques- 
tion now is how shall such a relation as Is 
alleged and not denied, aflEect the question 
of salvage? Is the cutting off commissions a 
sufficient remedy, and would such a rule 
suffice to enforce the legal prohibition? The 
question of salvage is the great question 
pending, and on account of which the in- 
•consistent and incompatible relations exist. 
A dishonest agent might willingly sacrifice 
what commissions might be coming to him, 
or indeed in many eases any compensation 
whatever for the privilege of influencing the 
■question of salvage. Rules of law are es- 
tabUshed to prevent and control the acts of 
men interested as it were against them- 
selves; and if they ever affect strictly hon- 
est and upright men, it is because such hon- 
est men are in positions wliich could be 
taken advantage of by dishonest ones to the 
injury of others witliout fear of detection. 
If the rule of presumption of fraud touches 
any man who would not be guilty thereof, 
it is only because he occupies a relation to- 
wards others in which one of less integrity 
might perpetrate fraud with impunity, or 
coiUd be detected only with difficulty. Where 
there is a positive prohibition against a per- 
se n's occupying inconsistent and incompati- 
^t»le relations, the law presumes bad faith in 
■one who accepts such relations, and it is 
xiimecessary to allege or prove such bad 
laith to subject him to legal consequences. 
Bad faith is only presumed where one has 
placed himself in a position where miscon- 
■duct is most difficult to prove. 

Salvage is a gratuity beyond a quantum 
meruit, above a compensation pro opere et 
labore, a tax upon commerce for the benefit 
■of commerce, to encourage meritorious ac- 
tion, and requires and demands entire good 
faith towards the property during the entire 
connection with it. The law exacts "entire 
good faith" in every one connected "with the 
service, and declares that a salvor, in order 
to entitle himself to a compensation, must 
come into court with clean hands. No one 
violating a well-estabUshed principle or rule 
of law can, in justice, then, demand its in- 
terposition to award him a gratuity for hon- 
est and meritorious service. 'The compen- 
sation to be awarded presupposes entire 
good faith, meritorious service, complete 
restoration, and incorruptible vigilance on 
the part of the salvors." Salvage is de- 
clared to be a gratuity given in tJie inter- 
■est of connnerce. May it not be reasonably 



declared that It would be rather for the in- 
terest of commerce that salvage should be 
constantly denied or refused, than that prop- 
erty should be placed for the purposes of 
defense of such a claim in the hands of those 
whose interest it is to increase the salvage 
to the highest amount? The amount of in- 
terest in the salvage of one at the same time 
acting as agent is the true measure of the 
conflict between interest .and duty. By 
abandoning a claim for salvage at the ac- 
ceptance of a consignment, no inconsistent 
relations are assumed; but no abandonment 
of the entire compensation to be earned by 
an agent could qualify a salvor for such 
position. Tills, being the true measure of 
the conflict between interest and duty, 
should indicate the remedy. 

In the case of The Prairie Bird, [Case 
No. 11,365,] the question of the influence of 
a salvor's interest upon agency commissions 
was raised and briefly considered. The 
question of forfeiture or refusal of salvage 
was not raised, and although briefly consid- 
ered, was not so ruled upon as to- establish 
a precedent The facts and circumstances 
in that case differed so matorljilly from 
those in this that there coidd be no sim- 
ilarity of questions raised. In that case 
the consignment was made and the agency 
established before any salvage service was 
rendered. The agents used what means 
were within their power to save the proper- 
ty entrusted to their keeping, and thereby 
became entitled to a compensation. Also in 
The City of Houston, [Id. 2,755,] the per- 
manent agents sent their vessels to assist 
the property of their principals, which w^as 
in distress from a disaster subsequent to 
the establishment of their agency. In 
neither of these cases was there any im- 
pediment in the way at the time of accept- 
ing the agency which either disqualified the 
party from accepting it or argued bad faith 
in so doing. In each of those cases the 
agents became salvors, if so it might be con- 
sidered, or earned a meritorious agency at 
least, but in this case the salvors became 
agents. In an opinion in that case the fol- 
lowing language was used: "There seem to 
. be tliree classes of connections or relations 
existing between pi'operty and salvors act- 
ing as agents that may more or less affect 
the service rendered. First. Where the re- 
lations of principal and agent antedated the 
disaster, and related entirely to different 
matters than the saving of property, or as- 
sisting in defending a salvage cause. Sec- 
ond. Where the salvor has been appointed 
as an agent for the special purpose of sav- 
ing property. And, third, where the rela- 
tion of agent is accepted subsequent to the 
salvage service, and a part of the duties of 
the agency consists in advising and assisting 
in defending the suit. 

There is no inconsistency in an agent as- 
sisting the property of his principal when 
in distress; but there is a palpable and de- 
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clorea inconsisteDcy In a party wlio has a 
salvage dalm against the property becoming 
an agent when a part of his duty as such 
agent is to assist in defending the property 
against that very claim. There is an impro- 
priety of conduct which, not being consid- 
ered gross or willful, does not demand an 
entire forfeiture of salvage, but still may 
reduce the compensation to a quantum 
meruit. 

A compensation pro opere et labore or 
quantum meruit, being determined by fixed 
and established limits, and not liable to vary 
with exaggerated statements of the case or 
interested influence, may frequently be given 
where a salvage reward would be unques- 
tionably refused. This being the first time 
to my knowledge that the settlement of this 
question has been directly required, and it 
not having been alleged or showc that the 
conduct of the parties in this case has been 
in absence of the presumption of law dis- 
honest or unfair, I shall consider this as 
one of that class of cases which permits a 
quantum mermt, and while I cannot award 
what can be considered a salvage compensa- 
tion, will decree what may be considered 
a liberal compensation for the actual services 
rendered. 

I consider that the prohibition against a 
person interested In a claim for salvage, 
accepting and occupying at the same time 
the position of agent, is positive, and its en- 
forcement mandatory upon me; that one 
voluntarily accepting and acting In that for- 
bidden position does it in opposition to the 
declared principle of the law, and forfeits 
any rights that he might otherwise have 
against the property; that if he continues 
to act as agent, and claim any portion of 
the compensation resulting from such occu- 
pation, he may reasonably be presumed to 
have voluntarily abandoned his rights in a 
claim for salvage. The law presimies bad 
faith towards property by his assuming to 
do for it that which his Interests prevent 
liim from doing fully, and such presumption 
of bad faith brings with it its legal conse- 
quences. A salvor accepting such relations 
to the property can receive notiiing more 
than a quantum meruit for any servlcea 
rendered, under the most liberal onstruc- 
tlon of his rights, and a more strict one 
might entirely forfeit any claim. In this 
case t consider five hundred ($500) dollars 
a liberal compensation to be decreed for the 
services of the "Telegram," "Cora," and 
"Elida." Decree will follow accordingly. 
Although I shall at no time shrink from en- 
forcing the principles of the law as under- 
stood by me, let the effect be what it may, 
yet it is much more satisfactory to feel that 
such enforcement works neither hardship 
nor injustice to those in interest. In this 
case I consider that from the combined 
salvage and agent's service Messrs. A. F. & 
0. Tift are amply and fully compensated for 
all services rendered the vessel, although 



salvage has been refused. This refusal of a 
salvage compensation to the owners of the 
"Telegram," "Cora," and "Blida" can in no 
way afiCect the other salvors either by in- 
creasing the other vessels' portions or dimin- 
ishing the shares of the crews of those ves- 
sels, as no bad faith can be presumed to 
attach to the crew on account of the conduct 
of their owners. 

There are still other questions which arise 
in the consideration of this question, among 
which is that of agents' commissions in the 
present condition of this case. Having de- 
cided, as I have, that a party accepting an 
agenpy under the circumstances is presumed 
to have abandoned those antagonistic in- 
terests in his claim for salvage which dis- 
qualify him from acting in such capacity, 
and, if not, has forfeited any rights he has 
under such claim, and being satisfied that the 
question of salvage is the true measure of 
tlie conflict between interest and duty, 
which, if once disposed of, leaves no objec- 
tion to an agent acting and receiving full 
compensation for such services, I will allow 
the usual agency commissions. There may 
appear reasons for refusing commissions in 
this case, as aU of the tima he has been act- 
ing as agent he has at the same time been 
prosecuting a suit against the property in his 
charge, and has not been able as such agent 
to do his whole duly, but when it is once de- 
termined that under such circumstances no 
salvage can be earned the interest of the 
agent ceases at once. 

In this case, although the question has not 
been raised, argued or considered, so as to 
give any decision herein the value of a 
precedent, the salvage having been refused, 
and the interest of the agent thereby dis- 
posed of, full commissions will be approved 
and allowed. The circumstances of a case 
might be such, and the relations of agent 
and salvor so different, as in the case of The 
Prairie Bird and The City of Houston, where 
compensation in the character of salvage Is 
given, that in justice commissions should be 
denied; where there is a bona fide interest 
of the agent that conflicts with his duty, and 
yet there has been no bad faith or presump- 
tion of It in accepting the relations, and the 
interest Is determined and decreed in the 
shape or character of salvage, no commis- 
sions can be earned, but in cases of this 
class I do not consider the law requires the 
enforcement of such a rale. Wherever a 
vessel is repaired in this port, the carpen- 
ters' bills, &c., form a proportionately large 
amoimt of the expenses upon which the con- 
signee is entitied to his commissions; but in 
order for him to earn this It Is necessary 
that he should have such a supervising in- 
terest in the contracting of the bills and 
keeping the time of the employees as would 
enable him of his own knowledge to certi- 
fy to the correctness of the accounts and the 
necessity for the charges. It Is not assumed 
I but what a master carpenter may be as 



ACTIVE (Case No. 33) 



[1 Fed. Cas. page 64] 



honest, trustworthy and capable as the con- 
signee, but the consignee is the party to 
whom the court or absent owners look to 
prove and explain all such charges as well 
as others; they assume the responsibilities, 
receive the commissions, and wUl be ex- 
pected to be able to furnish time books and 
substantiate any charges made for repairs, 
as well as in other division of expenditures. 
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The ACTIVE. 
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District Court, D. Oregon. March 12, 1866. 

Customs Ddties— Fokfeitukes — Libel — Excep- 
tions. 

1. In a suit for forfeiture of a vessel under 
section 50 of tlie collection act (1 Stnt. CG5), 
it is not necessary to allege or prove tliat the 
goods unladen were of foreign growth or man- 
ufacture, but simply that they were brought 
in such vessel from a foreign port or place. 

2. An allegation in a libel that goods were 
unladen from a vessel within the collection 
district of Oregon, is equivalent to an allega- 
tion that they were unladen within the United 
States; it being .iudieially known that such dis- 
trict is a part of the territory and within the 
limits of the United States. 

3. In such suit, an allegation that the goods 
unladen were worth $5,000, without saying at 
what place, port or district, is not suifieient; 
but it is not necessary to allege that the unlad- 
ing was at a port; any place or district witliin 
the United States is sufficient. 

4. An exception, that a libel does not state 
facts sufficient to constitute a cause of suit or 
forfeiture is too general; it shoidd state in 
what particular the facts are insufficient. 

5. Section 50 of the a'^t aforesaid d(;eg not 
apply to an unlading o5 goods brought fipm a. 
foreign port, within the limits of the United 
States, but unladed before the vessel has ar- 
rived at any port or place within a collection 
district; such a case falls within section 27 
of said act. 

[In admiralty. Libel to enforce forfeiture 
of vessel. Dismissed.] 
Joseph N. Dolph, for libellant. 
David liOgan, for claimant. 

DEADY, District Judge. Ttds suit Is 
brought against the steamship Active, to 
enforce an alleged forfeiture thereof for a 
violation of section 50 of the act of March 
2, 1799 (1 Stat. 665). The libel was filed 
October 26, 18C5, and alleges that the vessel 
was seized by the collector of customs on 
that day at Portland, for the cause follow- 
ing: That on or about Octooer 1, aforesaid, 
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the Active cleared from the foreign port of 
Victoria for the port of Portland, in the 
district of Oregon, "and on said voyage was 
laden with and imported and brought from 
the said foreign port of Victoria into the 
United States, as part of her cargo," goods, 
etc., of the value at said district of $5,000;' 
and tliat after the arrival of the Active on 
said voyage, so laden as aforesaid, within 
the hmits of the collection district of Ox-e- 
gon, to wit: the Columbia river, below the 
port of Astoria, on October 3, aforesaid, a 
part of the cargo of said vessel, of the value 
of $5,000, "was unladen and delivered out 
of said steamship before she had come to 
the proper place to discharge her cargo, or 
any part thereof," or had been authorized to 
unlade the same by a permit from the proper 
>oflacer. On December 4, the claimant— the 
California Steam Navigation Company — filed 
exceptions to the libel for insufficiency, and 
upon the questions raised npon these, the 
case has been argued and submitted. The 
exceptions to the libel are five in number. 
All but the first one are merely technical, being 
founded upon the alleged insufficiency of 
the language of the libel to completely and 
absolutely express, what is apparently 
thereby intended. 

The second exception is to the effect that 
the libel does not allege that the goods, etc., 
"were brought from any foreign port or 
place." The language of section 50 of the 
collection act, is "goods, etc., brought in any 
ship or vessel, from any foreign port or 
place." The language of the libel Is— "On 
said voyage was laden with and imported 
and brought from said foreign* port of Vic- 
toria," etc. Omit the words "laden with and 
imported," and this allegation of the libel is 
not only in effect the same as the language 
of the statute, but is actually identical with 
It. The addition of these words does not 
change the sense or force of the phrase or 
danse, "brought from said foreign port," but 
only strengthens and makes it more explicit 
It is not necessary to allege that the goods 
are of foreign growth or manufacture, or 
that they should be so In fact It is suffi- 
cient if it appears that the vessel brought 
the goods from a foreign port, and even, 
whether she first took them on in such port, 
is, I think, Immaterial. The primary objection 
[object] of this and other sections of the Jict 
is to prevent frauds upon the revenue, rather 
than to punish persons for committing them; 
and to accomplish this, many acts, indiffer- 
ent. in themselves, but which, if permitted, 
might be made the means of committing, 
or facilitating the commission of such frauds, 
are prohibited imder penalties. A vessel ar- 
riving in the United States from a foreign 
port, may have duitable goods on boai-d. 
and, therefore, she is not allowed to unlade 
any part of her cargo, without a pennit 
from tlie proper officer of the customs. This 
exception is disallowed. 

The third exception makes the objection, 
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that tlie libel does not allege that the "goods, 
etc., were unladen or delivered within the 
United States." AdmitUng that the libel 
does not contain this specific allegation, as it 
properly should, it contains its legal equiva- 
lent. It is alleged that the illegal unlading 
and delivery took place "within the limits of 
the collection district of Oregon, on the Co- 
lumbia river, below the port of Astoria." Of 
whatever is established by law the court 
takes judicial notice, and the same need not 
be sll0^vn by either pleading or proof. The 
"collection district of Oregon" is established 
by act of congress, and includes the state 
of Oregon, which Is a part of the territory, 
and within the limits of the United States. 
The allegation of the hoel is tlierefore equiv- 
alent to a specific averment, that the unlad- 
ing and delivery took place within the limits 
of the United States. This exception Is dis- 
allowed. 

The fourth exception is, that the libel does 
not allege that the "goods, etc., were of the 
value of $400 at the port or district where 
landed." This exception is based upon the 
provision in section 50, which forfeits the 
vessel In case the goods unladen are of the 
value of ?400, according to the highest 
market price of the same, "at the port or 
district where landed." The libel does al- 
lege that the goods brought from the foreign 
port on the voyage in question, were of the 
value of $5,000 "at the district of Oregon," 
while the value of the goods illegally un- 
laden In the district, is alleged to be worth 
$5,000, but without stating at what port, 
place or district. These allegations concern- 
ing the value of the goods do not directly, 
nor by necessary implication, amount to an 
averment as to the value of the goods un- 
laden "at the port or district where landed." 
Admitting that the goods brought from the 
foreign port were of the value alleged, at 
the district of Oregon, it does not follow 
that the goods unladen were of such value 
at such district, because it is not alleged 
that all the goods brought into the district 
were unladen in it, nor can it be so pre- 
sumed. Tlie allegation, then, as to the value 
of the goods unladen is not helped by the one 
as to the goods brought, and must stand by 
itself; and standing alone It states the value 
gener.illy and at no particular place. It may 
be said, however, that this general aver- 
ment of value includes the particular one, 
that the goods unladen were of the value of 
$400 at tlie district of Oregon, and is there- 
fore sutficient to admit the proof of the fact 
on the trial, or support a decree of condem- 
nation if uncontrovertea by the claimant. 
But this conclusion seems to be open to the 
objection, that of two constmctlons, tlie 
least natural and most favorable one to the 
pleader Is adopted, or that an allegation 
which only argumentatively or by inference 
states the fact as to the value of the goods 
unladen at the port or district where unladen, 
is held to bo equivalent to a direct and ex- 
iFED.CAS. — 5 



pJlcit averment to that effect With these 
suggestions this exception is passed over. 

The fifth exception is, that the libel does 
not allege that the "goods, eta, were landed 
at any port or district witliin the United 
States." That the libel does sufficiently state 
that the goods were landed at a district 
within the United States, is shown in the 
opinion on the third exception. But admit- 
ting that it appeared from the libel that the 
Active arrived within tlie limits of the United 
States, counsel for the claimant maintains 
that the allegation concerning the unlading 
of the goods does not show a delivery in 
contemplation of law from the vessel. The 
language of the act is— "shall be unladen 
or dehvered"— and the allegation of the libel 
is equally explicit and comprehensive— "were 
unladen and delivered out of said steam- 
ship." Nothing plainer or more certain than 
this is necessary. It is true that the lib^ 
does not allege that the goods were unladen 
at any port within the United States or 
elsewhere. But it is not necessary that it 
should. It is sufilclent if it appear that the 
unlading was at any place or district within 
the United States. 

The first exception is the mere general ob- 
jection— "that said libel does not set forth 
facts sufficient to constitute a cause of ac- 
tion or forfeiture." As a matter of form 
this exception is not wdl taken. It is a gen- 
eral objection, like a general demurrer at 
law, that the facts stated in the libel are 
not sufficient to cause a forfeiture. The libel- 
lant is not informed by the exception la 
what the insufficiency consists— what fact 
is lacking— and must wait until the hearing,, 
to learn from the argument what the partic- 
ular objection is, wthout any opportunity in. 
the meantime to confess It, If well taken,, 
or to meet it on the hearing by argument 
and authority. But for the purposes of tliis- 
case, the exception may be considered suffi- 
ciently explicit. No objection has been made 
to it by tlie llballant Besides, I remember 
that when this cause was before me for some- 
purpose, I intimated to counsel for the claim- 
ant that this form of exception would be- 
deemed sufficient Upon this suggestion, hur- 
riedly and inconsiderately made, the excep- 
tion was doubUess drawn. Since then I 
have examined the elementary books on the- 
subject, and I find the rule to be that an 
exception must state with reasonable cer- 
tainty, the particular fact matter, thing or 
omission relied on, as the case may be. With 
this rule reason and convenience concur; 
Upon the argument of tills exception, coun- 
sel for the claimant made the point, that 
the unlading described in tiie libel falls with- 
in section 27 of the collection act (1 Stat^ 
648,) and not within section 50 thereof. 
Section 27 pro\ides for a case where goods 
are unladen after the vessel has arrived 
within the limits of a collection district of 
tiie United States, or within foiir leagues 
of the coast thereof, and before she siiaU 
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come to the proper place lor the discharge 
of her cargo or some portion thereof, and 
be there duly authorized by the proper offi- 
cers of the customs to uulade the same. Tiie 
punishment prescribed for a violation of tliis 
section is a forfeiture of the goods so un- 
laden, and a penalty of §1,000 against the 
master and the mate of the vessel; but 
the vessel Itself is not forfeited. 

The facts stated in the libel bring the 
case exactly within the terms of section 27; 
and tlie same may be said as to section 50, 
wliich provides, "That no goods, etc., 
brought in any ship or vessel from any for- 
eign port or place, shall be unladen or de- 
livered from such ship or vessel, within the 
United States, but in open day, * * • ex- 
cept by special license, * * * nor at any 
time without a permit * ♦ * for such un- 
lading or delivery," The punishment pre- 
scribed for a violation of this section in- 
cludes the forfeiture of the vessel "when the 
goods at the port or district where landed 
are of the value of ?400." Did congress in- 
tend that section 50 should be cumuliitive, 
or only to apply to the subject after the ves- 
sel had arrived at a port? Ought the tv/o 
sections be construed so that the first one 
should apply exclusively to all illegal unlad- 
iugs prior to the vessel's arriving at a port, 
and the second one exclusively thereafter. 
The case turns upon the determination of 
this question. If section 50 is to have ef- 
fect according to the natural moaning of lis 
terms, then it overlaps section 27, and cov- 
ers all cases of illegal unladhig within the 
United States, and therefore the Active 
would be subject to forfeiture. But, if this 
section is to be restrained by construction, 
to an unlading which takes place after a ves- 
sel arrives at some port, upon the presump- 
tion that congress did not intend it to be 
cumulative and tl^us impose additional and 
different punishments for the same offence, 
then this case comes within section 27 alone, 
and the Active is not subject to forfeiture 
for the illegal unladng complained of. 

Of the authorities cited on the argument 
only one is directly in point, and that is 
The Hunter, [Case No. 15.428.] In that case 
the libel alleged that the vessel "being bound 
from a foreign port to the United States, 
after her arrival within the limits of the 
United States, and before she had come to 
the proper place for the discharge of her 
cargo or any portion thereof, and before she 
was authorized to do so by the proper officer 
of the customs, did unlade six puncheons of 
distilled spirits, which were landed at a 
place wiUiin the jurisdiction of the court, 
without a permit," etc. In the district court, 
the facts beng found to be as alleged, sen- 
tence of condemnation passed against the 
vessel. On appeal to the circuit court the 
decree was reversed, on the ground that the 
case fell within section 27, and that while 
it was also within the letter of section 50, 
it did not come within the purpose or inten- 



tion of such section. Mr. Justice Washing- 
ton d^vered the opinion of the court, and 
in the course of it he says: "Does section 
50 meet the case laid in the libel, or refer to 
a vessel after her arrival at her port of 
discharge? The words are certainly general 
and broad enough, because it is stated that 
The Hxmter had arrived within the United 
States. But ought not the law to be so re- 
strained in its construction as to apply only 
to vessels in port? If it be not restrained, 
then there are two sections of the same 
law, on the same subject, giving double pen- 
alties for the same offense, viz: $1,000 un- 
der section 27, and $400 under section 50. 
The legislature may certainly do this if they 
please, but it is very improbable that such 
should be their Intention. The law is then 
open to construction. The whole of this 
law previous to section 30, relates to ves- 
sels before their arrival in port, and it is 
clear that section 27 applies to them only in. 
that situation. Section 30 considers tliem as 
arrived, and from that to section 49, the act 
regulates the conduct of tlie master, and the 
officers of the government, as to the steps 
preliminary to the last act to be done, viz: 
the permit to land the cargo. Section 49 
states that the duties being paid or secured, 
the proper officer is authorized to grant a 
permit to land the cargo, which had before 
been reported or entered. Immediately aft- 
er, and in its proper place, follows section 50, 
inflicting a penalty on the master and a for- 
feiture of the goods unladcnl without such 
permit or special license. Now, this permit 
cannot be granted unless a vessel has ar- 
rived at her port, nor until the previous 
steps required by law have been taken. 
• * * Section 50, then, which constitutes 
the crime of landing without a permit, 
must necessarily be confined to a landing 
after the vessel has reached her port of dis- 
charge, becaiise to obtain a permit she must 
be in port" The case of The Hunter [Case 
No. 15,428] is the only direct adjudication 
of this question that I am aware of, and 
the opinion of the court contains all that can 
be urged in support of the defence of the 
claimant in this case. 

Some expressions In the opinion of Mr. 
Justice Story in The Industry, [Case No. 
7,028,] decided in 1812,— six years after The 
Hunter,— are In conflict with the constriu;- 
tion given to section 50 in that case. The 
case was this— The Industry being bound 
from Havana to New York, put in to the 
port of Edgartown, in Martha's Tineyard, 
in the district of Mass. While lying there, 
goods exceeding $400 in value were unladen 
In the night from tlie vessel, without a per- 
mit, and put on board the brig Hannah, 
then lying at the same port and bound to 
Boston. The Industry was seized and li- 
beled as forfeited under section 50. In the 
district court a decree of condemnation 
passed, from which an a.ppeal was taken 
to tlie circuit court where the sentence of 
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condeiniLation was afllnned. The material 
■difference in the facts in the case of The In- 
■dustry and the one before the court is tliis: 
In the latter the illegal unlading took place 
after the vessel had come witliin the Ihnits 
of the United States, but before she had 
arrived at any port therein, while in the 
former such unlading took: place after the 
Arrival of the vessel at a port within the 
United States, although not her port of des- 
tination and discharge. The question be- 
fore the court was, should section 50 be so 
■construed as to apply to an unlading at any 
port within the United States, or only at 
sucli port as might appear to be the port of 
ultimate destination and discharge. The 
court held that the case was within the 
terms and purview of section 50— that such 
section covered all cases of illegal unlad- 
ing at any port within the United States, 
whether such port was the port of final des- 
tination and discharge or not On the ar- 
gument, it appears to have been maintained 
on behalf of The Industry, that the case fell 
within section 27, and therefore it ought 
not to be held to come within section 50, 
because that would be construing the act 
so as to inflict double and different punish- 
ments for the same ofifence. In noticing tliis 
argument, Mr. Justice Story assumes for the 
sake of tlie argument, that his conclusion 
was equivalent to deciding that in some 
cases at least, sections 27 and 50 were cumu- 
lative—applied to the same act— but denies 
tliat such conclusion ought not to l>e main- 
tained for that reason alone. He says: "Nor 
is it sufficient to autliorize a court to ex- 
tract a case from tlie express prohibitions ot 
one section of an act that already the same 
offence is punished by a different penalty 
in another section. If the wording of both 
sections clearly embrace the same case, 
which is to be held nugatory? I know of no 
principle of law that would enable me to 
reject either. If, therefore, it should be 
proved that section 50 might embrace some 
cases (for clearly it cannot reach all) within 
tlie prohibitions of section 27, 1 am not aware 
liow I would get over the express language. 
I should be obliged to hold the forfeitures 
cumulative in such cases, unless the legis- 
lature had enabled me, by direct or con- 
structive exceptions, to escape from such a 
conclusion," But how far, if at all. these 
sections are cumulative, the court did not 
expressly decide. The decision of the case 
turned rather upon tlie question whether the 
word ''port'* in section 50 should be con- 
strued to include any port within the United 
States at which an illegal unlading might 
take place, although the same was not the 
port of final destination or discharge. The 
court in The Industry not only maintains 
what the court in The Hunter admits, that 
tiie legislature may impose cumulative penal- 
ties upon the same act or offense, but goes 
farther, and, as I think, correctly, and as- 
serts that a court is not authorized to pre- 



sume that cumulative penalties were not 
intended by the legislature against the ex- 
press words of the statute to that effect 

If, upon a consideration of the act, It sat- 
isfactorily appeared that both these sec- 
tions necessarily applied to an Illegal un- 
Lading within the United States, before ar- 
riving at the port of discbarge and obtaining 
a permit as In this case, it would be the 
duty of the court to enforce the law as it 
found it without seeking to lengthen or 
shorten it by an arbitrary construction, 
foimded upon fanciful conjectures as to what 
the legislature may have intended, or rea- 
sons of public policy or ideas of abstract 
justice. As has l>een shown, section 50, by 
its terms, expressly includes this case, 
which is also provided for hi section 27, 
and the act contnins no "direct exception," 
Ifaniting or qualifying the force or effect of 
these terms. In the reason of the thing, 
is there to be found what in the case of 
The Industry the court denominated a "con- 
structive exception" to the apparent Inten- 
tion of congress to make these sectlona 
cumulative? The arguments drawn from 
matters extraneous to the words of the 
statute, for and against this exception- 
such as public policy, the object intend- 
ed to be accomplished, the impropriety 
of dotftile punishments, and the like are 
pretty evenly balanced. The object ot 
these and other sections of the act is 
to prevent frauds upon the revenue. The 
remedy should be broad enough to meet all 
cases within the mischief intended to be 
guarded against Now, it is manifest, that 
by fixing a certain point In the voyage— as 
a port— where the force of section 27 is to 
absolutely terminate, and that of 50 only to 
be^. It will sometimes be so difiicult to 
determine under which of these sections an 
illegal imlading should be pimished, that no 
punishment whatever would be inflicted. 
When a vessel has reached a port and 
where she is just without it as a matter 
of fact is not always susceptible of certain 
proof. Astoria is near twelve miles from 
the bar of the Columbia river, but how far 
the port extends from the wharf or usual 
anchorage abreast of the village, is uncer- 
tain. Indeed, it may be said that as section 
27 first applies to a vessel arriving within 
the Umits of the United States, it does not 
cease to apply until she is not only in fact 
in a port, but also at the proper place for 
the discharge of her cargo, and has a permit 
so to do. The language of the section ap- 
pears to be such in effect But if section 50 
does not apply until this point in the prog- 
ress of the vessel is reached, then there is 
nothhig left for it to apply to, for there is 
no prohibition against unlading after a per- 
mit for that purpose, unless it be in the 
night season, for which a special license is 
necessary. If these sections are to be con- 
strued as not cumulative, which is to be al- 
lowed to operate according to the ordinary 
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signification of its terms, and whicti is to be 
restrained or shortened so as to apply only 
to tlie cases not covered by the other? 

Tbe only considei-ation in favor of giving to 
section 27 tbe unrestrained operation, is the 
fact that in tlie nature of things it first ap- 
pUes to the subject— meeting the vessel as 
it does four leagues beyond the coast. But 
by its terms it foUows the vessel until she 
has reached a port of discharge and ob- 
tained a permit to land her cargo. After 
this, as has been shown, there is practically 
nothing left for section 50 to apply to, and 
unless section 27 be restrained in some de- 
gree, the former is construed out of the stat- 
ute. It foUows that section 27 must be con- 
fined to oases of Ulegal unlading occurring 
between the shore Une and a point four 
leagues at sea, or that these two sections 
overlap between such line and the port of 
discharge, or that section 50 does not apply 
at aU— is excluded by section 27. 

The matter standing thus I feel constrained 
to follow tlie authority of The Hunter, which 
is the only direct adjudication upon the ques- 
tion within my knowledge. That case was 
In aU respects parallel to this— an illegal 
unlading within the Ihnits of the United 
States, and before arrival at any port with- 
in such Umits; and the court decided that 
it fell within the provisions of section 27 
and not 50. The expressions of opinion in 
the later cases referred to,— The Industry, 
[Case No. 7,02S;] The Betsey, [Id. 1,365;] 
The Harmony, tid. 6,081,1-1 thint are 
against the soundness of that decision. But 
these cases were not similar to this upon 
the facts, and do not expressly decide the 
question here involived. Such expressions 
must be conadered as only the dicta of the 
learned judges, made in the course of ar- 
gument, and therefore not authoritative and 
binding precedents. 

Decree, that the libel be dismissed; and 
an order that a certificate of reasonable 
cause of seizure be allowed. The facts be- 
ing insuflicient to cause a forfeiture accord- 
ing to the decision of the court this ordet 
is not granted, on accoimt of reasonable 
cause in fact, but the seizure being within 
the letter of the act, it is a case wherein a 
Certificate ought to be granted on account 
of the doubt in the law. U. S. v. Kiddle, 5 
Cranoh, [9 U. S.] 311; The Friendship, [Case 
No. 5,125.3 
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The ACTIVB. 

[Olcott, 286.]* 

District Court. S. D. New York. March. 1846. 

Maritime Liens—Supples— Waiver— Promisi- 
soRY Note. 

1. The mere givinEC of a promissory note by 
tile debtor for supplies furnished a ship, is no 



^Reported by Edward R. Olcott, Esq.] 
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satisfaction of the debt, nor is accepting it a 
waiver of the lieu the creditor may have had 
therefor. 
[Cited in The Bird of Paradise v, Heyne- 

man, 5 Wall. {72 U. S.l 561; The Edipse, 

Case No. 4,268; The Napoleon, Id. 10.011. 

Questioned in Harris v. The Kensington, 

Id. 6.122.] 
[See Sutton v. The Albatross, Case No. 

13,645; Moore v. Newbury, Id. 9,772.] 

2. Nor will the principle be varied, although 
the credit was piven to the agent, or his note 
taken for the debt, unless it be proved that the 
principal had settled with the agent, and 
his rights would thereby be prejudiced. 

[Cited in The Napoleon, Case No. 10,011.] 

3. A ship built in the United States for alien 
residents abroad, becomes their property with- 
out any documentary title. It passes like any 
other chattel. 

4. The rifiht of lien for supplies against a 
foreign vessel rests on the maritime law, and 
is not affected by local legislation. 

5. The departure of such vessel from the 
state before her arrest does not bar the hen or 
remedy upon it in admiralty. 

[See note at end of case.] 

[In admiralty. Libel to recover for supplies 
furnished* Decree for libelant] 

A. Nash, for libellant. 
H. Nicoll, for claimants. 



BETTS, District Judge. This was a suit 
in rem to recover the sum of $156.98, for 
suppUes furnished the schooner before her 
departure from this port. She was built in 
this city, hi the year 1845, for and on ac- 
count of the claimants, who are aliens, 
resident in South America. She was never 
documented as an American bottom, and 
was cleared and went to sea as the property 
of the claimants. Owing to some disaster, 
she shortly after returned to this port and 
was arrested by the libellant on this de- 
mand. The libellant, a provision dealer, 
sold to Rodriguez, the agent of the vessel, 
and for her use, provisions for her con- 
templated voyage, and had them stowed on 
board. He accepted the promissory note of 
Rodriguez for the amoimt, §156.98, and gave 
a receipt for the note as payment of his 
bill for beef and pork supplied the Active. 
The proctor of tlie libellant produced the 
note in court, and offered it to the proctor 
of the claimants to be cancelled, and has 
left it in court for that purpose. Rodriguez 
had dealt on his own account with the 
libellant previously, and was hi good credit; 
but immediately after giving this note, he 
absconded, and was found to be insolvent. 
The mere giving of a promissory note by 
the debtor for an existing debt is no satis- 
faction of the debt [Hughes v. Wheeler.] 
8 Cow. 77; Tlie Chusan, [Case No. 2,717;] 
Story, Prom. Notes, §§ 104, 404. Nor is it 
more so if given by an agent unless the prin- 
cipal proves ho subsequently settled with 
his agent, and was damaged by allowing 



[1 Fed. Cas; page 69] 



(Case No. 35) ACTIVE 



the amount of the note as cash paid by him. 
Storyt Aff. § 434. No such evidence is given 
ill this case. Upon these principles it is clear 
the debt remains valid and subsisting against 
the principals, notwithstanding the abso- 
lute credit given their agent, in this in- 
stance, also the ship's husband. 

Nor do I conceive that taking a prom- 
issory note was 'a waiver of the lien the 
ni)eUant originaUy had on the vessel for 
those supplies as against the claimants, 
whatever might be the effect of that act 
in respect to third parties bona fide acquir- 
ing rights or interests in the vessel. Whilst 
the note remained in circulation, or outstand- 
ing, It operated as a suspension of the lien; 
but on its surrender, or the offer to sur- 
render it, the libellant -was remitted to- his 
original privilege, and could proceed in rem 
agiiinst tlie vessel, imless barred because 
of her domestic character. The General 
Smith, 4 Wheat [17 U. S.] 438; Kamsay v. 
Allegi-e, 12 Wheat [25 U. S.] 611; Peyroux 
V. Howard, 7 Pet [32 U. S.] 324; Andrews 
V. Wall, 3 How. [44 U. S.] 5G8; The Chusau, 
[Case No. 2,717.] 

It is argued that the schooner being built 
in this state is necessarily subject to the 
local law as a domestic vessel, and that she 
cannot acquire the character of a foreign 
bottom, until documented conformably to 
the laws of the United States, or of the 
domlcU of her foreign owners. I apprehend 
the law is otherwise. The property in a 
vessel under our laws is acquired and dis- 
posed of the same as any other chattel, (3 
Kent Comm. 130,) and there is no evidenct; 
that the law of the owners* domicil is dif- 
ferent, If that fact could vary the right* 
and remedies of the parties. To give her 
the privileges and benefits of our naviga- 
tion laws, she must be documented pursu- 
ant to the provisions of those laws. The 
absence of such documents does not prove 
ber to be a domestic vessel; on the contrary, 
it subjects her to be treated as a foreign 
one under our revenue laws, and, by paritj' 
of reason, in all other respects. That she left 
the state before the demand was preferred 
Jigainst her, does not accordingly bar the 
rights of the libellant to this remedy in rem 
in Admiralty, because the Com't takes 
cognizance of the demand under the ma- 
rine law, and not by force of the State 
statute. 

I shall, therefore, pronounce in favor of 
the libellant for $150:08, with interest from 
November 28, ISiS, the date of the note, 
and his costs to be taxed; the note to be 
■delivered to the claimants, or cancelled at 
their election. 

[NOTE. Waiver of the lien must be by ex- 
press affreement, otherwise libel in rem can be 
maintainetl, on the surrender of the note. The 
Eclipse. Case No. 4,208; The Nestor, Id. 10,- 
120; TliQ Gate City, Id. 5,207. But not where 
the note is outstanding, and it does not appear 
that it has not been negotiated. Bamsay v. 
Allegre. 12 Wheat. (25 U. S.) 611.] 



Case No. 35. 

The AOTIVB. 

[1 Paine, 247.]* 

Circuit Court, B. Connecticut. April, 1809.* 

Kegistrt op Vessels— License — Fokfeituke — 
Embargo. 

1. A vessel licensed for the cod-fishery under 
the 32d section of the act for enrolling and 
licensing vessels, during the embarffo laws took 
on board a quantity of goods without inspec- 
tion at a wharf in New i^ondon, to transport 
about five miles to Mistic river, in the same 
district, but was seized when a mile and a 
half on her way. Holdeif, that alihouiih she 
had not violated any of the provisions of the 
embaiiso laws, she was forfeited for being em- 
ployed in another trade than that for which 
she was licensed. 

[See note at end of case.] 

2. It seems, that no penalty was intended 
to be inflicted by the 2d section of the addi- 
tional embargo law of the 25th of April, 1808, 
[2 Stat. 499,] for loading a vessel without in- 
spection, but that the penalty for leaving the 
district without a clearance, which could be ob- 
tained only on inspection, was thought by the 
le^slature to be alone a sufficient sanction to 
secure an inspection. 

3. It seems, that the penalties there men- 
tioned were intended to apply to the inspecting 
officers, 

[In admiralty. On appeal from district 
court libel to enforce a forfeiture for vio- 
lation of the act of January 9, 1808, entitled 
"An act supplementary to the act entitled 
*An act laying an embargo on all ships and 
vessels in the ports and harbors of the United 
States,*" (2 Stat 45.3;) and also for violating 
section 32 of the act of February 18, 1793, 
for enrolling and licensing vessels, (1 Stat 
316.) The district court condemned both ves- 
sel and cargo. AfBrmed. This decree was 
affirmed by the supreme court in 7 Crancb, 
(11 U. S.) 100.] 

D. Daggett, for appellants. 

H. Huntington, Dist Atty., for respondents. 

Before LIVINGSTON, Circuit Justice, and 
EDWARDS, District Judge. 

LIVINGSTON, District Judge. About the 
facts which, produced this prosecution, there 
Is little or no controversy. It appears that 
the sloop Active, being regularly licensed to 
carry on the cod-fishery, and owned by 
Henry Billtnger and William A. Morgan, 
who now appear as claimants of the vessel, 
on the 5th of July last, while lying at a 
wharf in the port of New-London, took on 
board the articles mentioned in the libel, 
for the purpose of transporting them to 
Mistic river in Groton, In the same district 
about five miles from said wharf. That 
Gates, who claims the principal part of the 
cargo, never was an owner, master, or mar- 
iner of said sloop. That the cargo was put 
on board without the knowledge, and not 
under the inspection of any of the revenue 

^[Reported by Elijah Paine, Jr., Esq.] 
*rAfiirmed by supreme court in 7 Cranch, (11 
U. S.) 100.] 
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officers of the district of New-London. And 
that the vessel, being then on her way to 
Mistic river, was seized ahout one mile and 
a half below the town, by a boat belonging 
to a revenue cutter. 

The first objection taken to this proceeding 
of the sloop Active, and urged as a cause of 
condemnation, is the manner in which the 
cargo was put on board, wMch It is in- 
sisted ought to have been done under the 
inspection of a revenue officer. This, it is 
thought, is rendered necessary by the 
2d section of the supplementary embargo 
law, passed 25tii AprU, 1808, [2 Stat. 43;).] 
taken in connexion with the 27th and 30th 
sections of the collection law. By the first, 
no vessel of this description could, dur- 
ing the continuance of certain acts, receive 
a clearance, (which had been considered 
necessary by the preceding section,) unless 
the lading were made under tiie inspection 
of the proper i-evenue officers, subject to 
the same regulations and penalties as are 
provided by law for the inspection of goods 
imported into the United States. 

If the legislature by this clause, intended 
to subject a vessel and cargo to forfeiture 
for the omission of a regular inspection 
previous to her lading, it must be allowed 
that they have not been very happy in the 
choice of their expressions. If there be any 
ambiguity in a penal act, and consequentiy 
considerable doubt whether a forfeiture has 
accrued, it will always be a very good rea- 
son to acquit the property. It cannot be the 
duty of a court, by nice discrimhiations and 
constructions, to bring within tbe operation 
*f a penal statute any case wbich is not 
very obviously w^ithin the plain provisions 
of it The court, so far from being of this 
opinion, is Inclined to think that the only 
purpose for which an inspection was to be 
undergone, was to entitle the vessel to a 
clearance, without which, she could not de- 
part from any district of the United States, 
without subjectine: herself to forfeiture, 
which, was a sufficient security for the ob- 
servance of that ceremony. 

On looking into tiie sections of the collec- 
tion law which have been referred to, the 
court does not perceive one word said of in- 
spection, or any penalty imposed for not sub- 
mitting to one. The one infficts a penalty for 
landing goods without proper authority; and 
the other for landing them at night, or with- 
out a permit. AU the clauses of the act 
which relate to inspection, are directory to 
the public officers; and should a collector neg- 
lect to put an inspector on board, or gi-ant 
a permit to land without that formality, 
whatever penalties he might incur himself, 
neither goods or vessel would be forfeited. 
As no forfeiture, therefore, arises from the 
mere circumstance of goods which are im- 
ported not having been inspected previous to 
their landing, how can this court undertake 
to say, without some more explicit declara- 
tion, that the bare putting them on board 
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without such ceremony, shall work a con- 
fiscation of themV Besides, she was still 
within the district, and might have applied 
for a clearance, when it would have been 
ihe collector's duty to have the lading in- 
spected. But if he had granted a clearance 
without that form, it can hardly be supposed 
that his negligence or omission would have 
occasioned a forfeiture. The only way in 
which this section of the embargo law can 
be understood, and which is also its gram- 
matical constiniction, is that the officers of 
tiie revenue, in performing the inspection, 
are to be subject to the penalties, &c. there 
referred to. 

It would be highly gratifying to the courts 
to obviate with as much facility and as mucii 
satisfaction to itself, the otiier ground which 
is stated in the libel as a cause of condemna- 
tion, which is that this vessel has been em- 
ployed in a trade other than that for which 
she was Hcensed. The 32d section of the 
act for enrolling and licensing vessels is 
very express on this point. [1 Stat 'SIG.I 
If any licensed ship or vessel shall be era- 
ployed in any other trade than that for 
which she is licensed, she and the cargo 
found on board of her are forfeited. If the 
act which has been under consideration were 
liable to the charge of ambiguity, there ap- 
pears no room for any imcertainty here. 
But to avoid the force of terms so plain, 
and which seem to admit of but one mean- 
ing, it is insisted, that here was no employ- 
ment of the Active in any trade; and that if 
there was, it was not such trade as th*^ 
legislature contemplated. 

As to the fact of employment, it appears 
that the Active was stopped in her passage 
from New-London to Mistic river; and she 
was tiken in the very act of transporting 
goods from the one place to the other, or 
in other words of trading between tiiose 
two places. And whetiier a freight was to 
be had or not, made no difference, because 
it is the employment of ber that way that 
constituted the illegality of the transaction. 
If then this was the kind of trade that was 
prohibited to her, one single act in violation 
of the prohibition, and whetiier she had 
reached her destined port or not, is suffi- 
cient to produce a forfeiture. Being actual- 
ly employed or engaged in a trade for which 
she was not licensed, while she was gohig 
to Mistic river, there could be no nece.ssity 
to wait until the voyage was ended. 

But this cannot be the trade intended to 
be interdicted. It is only foreign trade, or 
such whereby the revenues of the United 
States may be defrauded. This is said with 
some plausibility, and it was supposed on the 
argument that such were the terms of the 
license, and of the condition of the bond 
given to obtahi it But on looking at the 
license and the law, it will be found that 
the first, besides declarhig that the Active 
shall not be employed in any trade whereby 
the public revenue shall be defrauded, con- 



[1 Fed. Cas. page 71] 



(Case No, 36) ACTOR 



tains also a declaration that tlie owner hud 
sworn that she should not be employed in 
any otlior way than is therein specified. 
The condition of tlie bond likewise contains 
a security against both these violations. It 
is true that the 33d section has a pro- 
vision in favour of a bona fide importer 
of goods on which the duties liave been se- 
cured, but this is only an exemption in the 
particular case from tlie operation of the 
preceding section which takes in the whole 
cargo, and is no proof that no other than 
foreign trade was intended. It seems to be 
the policy of the legislature to confine every 
vessel within its proper sphere; but what- 
ever may have been the intention here, the 
language is too plain to indulge any latitude 
of construction; and when that be the case, 
a court should resist, which it is always 
easy to do, those inclinations to liberality of 
construction which often border on legisla- 
tion, and whicli are too apt to arise from 
the supposed hardship of the case. This may 
be one of tliat description, but from the 
impression made, I feel it my duty, after 
mature consideration, and for the reasons 
stated, to afiirm the sentence of the district 
court 

[NOTD. This cause was carried to the su- 

Ercrae court, — ^7 Cranch, (11 U. S.) 100, — which 
eld that there was no forfeiture under the em- 
bargo acts because the vessel was seized in 
port, and a departure from port without a clear- 
ance was necessary to consummate the offense; 
that the vessel and a portion of her cargo were 
forfeited under section 32 of the registry law, 
1 Stat. 310. but that the remalninff portion 
of the cargo, which was shown to belong to 
one Gates, was excepted from the forfeituro, 
as coming under the provision of section 33, 
which declares "that in all cases where the 
whole or any part of the lading or carf:o on 
board any ship or vessel shall belong bona 
fide to any person or persons other than the 
master, owner, or mariners of such ship or 
vessel, and upon which the duties shall have 
been previously paid or secured, according to 
law, shall be exempted from any forfeitxire un- 
der this act, anything therein contained to the 
contrary notwithstanding."] 



ACTIVE, The, (ROSS v.) 
[See Ross v. The Active, Case No. 12,071.] 



ACTIVE, The (UNITED STATES v.) 

[See United States v. The Active, Case No. 
14,420.] 



ACTON, (BANCROFT v.) 
[See Bancroft v. Acton, Case No. 833.] 



Case No. 86. 

The ACTOR. 

[Blatchf. Pr. Cas. 200.]* 

District Court, S. D. New York. July, 1S62. 

Prize — Examination of Mastek and Ckew as 
Witnesses— SEcoNDAitr Evidence. 

1. The rule of the prize law is, that the mas- 
ter and some of the crew of the prize vessel 

^[Reported by Samuel Blatchford, Esq.] 



must be bronght in to he examined as wit- 
nesses to the facts attending the seizure. 

2. The rule will bo dispensed with in a case 
where there is no physical means of complying 
with it on the part of the captors. 

3. Where the personal production of the 
ship's company is satisfactorily excused,* the 
court will suspend proceedings in the cause, 
or admit secondary evidence. 

4. In this case none of the ship's company 
being produced as witnesses, and there not he- 
in'< sufficient evidence to condemn the vessel 
under the practice of the English prize court, 
the court allowed the libellants time, not ex- 
ceeding a year .and a day from the institution 
of the suit, to produce proof that the vessel 
was arrested in fact and was lawful iirir.e of 
war, and that the more direct testimony usual- 
ly produced to that end was not legally at 
command of the libellants. 

In admiralty. 

BETTS, District Judge. This vessel, with 
her lading, was captured in Pamlico river, 
[sound] North Carolina, March 6, 1SG2, by the 
United States steamer Ceres, and was remit- 
ted to this port for adjudication, and was 
here libelled by the libellants as prize of war. 
The attachment issued on the libel was 
served on the vessel Jxme 17, 1802, and was 
returned as ground for the proclamation in 
court July 8 thereafter, and no person ap- 
pearing thereon, judgment by default was 
entered against the vessel and her lading. 

The general practice of the prize court re- 
quires, in cases of vessels seized, that the 
master and others of his crew on board at 
the time of the capture shall be brought in 
witli the vessel, to be examined as witnesses 
to the facts attending the seizure. Wheat 
Mar. Capt. 280. So vigorously in its terms 
is this doctrine laid down in the books, that 
it Is denounced as fatal to the enforcement of 
the arrest' by the court if the captors fail to 
produce in tlie prize court those members of 
the captured vessel. The Dame Catharine de 
Workeem, 1 Hay. & ^I. 244; Introduction 
Godol. Adm. Jur. 2'!, 20; Tlie Henrick and 
Maria, 4 C. Rob. [Adm.] 47. 

The ordinary rule in prize cases is, that, 
in the first instance, the evidence shall be 
drawn from the claimants. The Haabet, 6 
C. Rob. . [Adm.] 58, note. The requirement 
must, however, be subject to the necessities 
of the case; and it is only imperative that 
this rule of proof be fulfilled when there is 
physical means of complying with it on the 
part of the captors. 

Commodore Rowan, who remitted tlie prize, 
to the charge of the court, advised the court 
by letter that no pei*sons present at the cap- 
ture were sent with the vessel because she 
sank after her capture, and those persons 
were no longer present to be forwarded. 
The evidence is not made clear or precise as 
to the fac^ which transpired. It is stated, 
in the papers coming before the court with 
the vessel, that she was driven from her 
anchorage after her capture, and was sunk 
in North Carolina waters, and that the ves- 
sel's company were thus separated from her. 
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There Is no full testimony as to these In- 
timations, nor as to what circumstances have, 
in fact, kept the crew away; but the dis- 
tance to the place is so considerable as to 
excuse some delay in collecthig explanatory 
proofs if the law demands them in tliis con- 
diUon of the case. If the ship's company are 
destroyed ui battle on the capture, or aban- 
don the vessel and escape, or other reason- 
able cause prevents or excuses their personal 
production by the captors as witnesses in 
court, then, unquestionably, it Is within the 
competency of the court to suspend proceed- 
ings in the cause, or admit secondary evi- 
dence, provided a delictum is charged which 
justified the arrest of the vessel. The papers 
brought in as belonging to the vessel indicate 
that she was documented by Confederate 
authority in a blockaded port for another 
blockaded port, and was thus palpably ene- 
my property; and no doubt the American 
prize rules, strictly carried out in practice, 
excuse further pi-oof, after a regular de- 
fault in court and adequate evidence given 
aliunde of actual capture made. No claim- 
ant has intervened for the vessel or cargo, 
and evidence sufficient to authorize her 
condemnation, under the practice of the Eng- 
lish prize court, not having been laid be- 
fore this court, a respite of sentence in the 
case may be made, to enable the libellants to 
offer further proofs showing that the vessel 
was arrested in fact, and was, at the time of 
her capture, lawful prize of war, the more 
direct testimony usually produced to that end 
not being legally at command of the libel- 
lants. A final decree in the cause will, ac- 
cordingly, be deferred to such convenient 
period as may be asked for by the district 
attorney, not exceeding a year and a day 
from the time of the institution of this suit, 
to enable the libellants to produce further 
proofs as to the facts upon which they seek 
the condemnation and forfeiture demanded 
by the libeL 

[On final hearing the vessel was condemned 
for violation of the blockade. The Actor, Case 
No. ST.] 

Case No. 37. 

The ACTOR. 

[Blatchf. Pr. Cas. 215.P 

District Court, S. D. New York. Sept. 1862. 

Prize — Violation* op Blockade. 

Cargo condemned, on further proof, for a 
violation of blockade by the vessel. 

Da admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured early in March, 1862, 
In Pamlico sound. North Carolhm, by the 
United States gunboat Geres, and were 
brought to this port and here libelled as 
prize, June 17, 1862, and on return of the 

^[Reported by Samuel Blatchford, Esq.] 



monition and notice, no one app«'aring to de- 
fend the property seized, the case was sub- 
mitted to the court for decision. On exami- 
nation it was found that no legal proof was 
furnished of the capture of tlie vessel and of 
the cause of it; and on motion of the United 
States attorney, July 18, 1802, a year and a 
day were allowed to the captors to bring In 
further proofs. 

On such proofs being taken and submitted 
to the coiui;, it is uuide to appear that the 
vessel and cargo were seized in Pamlico 
sound, and belonged to residents within ene- 
my territory; that after the capture the ves- 
sel and cargo were simk at Hatteras inlet in 
a gale of wind, and were subsequently raised 
by pilots and brought by them to this port 
for the captors; and that the crew found on 
board at the time of the capture had left the 
prize, and have not been brought into this 
port for examination. No defense having 
been interposed, and it appearing satisfac- 
torily to the coTirt, on the evidence of wit- 
nesses present at the seizure, that the vessel 
and cargo were enemy property, it is or- 
dered that a decree of condemnation for 
that cause be entered In the suit. 

Order accordingly. 

[For a nrior hearintr in this cri«;e o" ^ mios- 
tion of evidence, see The Actor, Case No. db.J 



Case No. 38. 

The ADA 

[2 Ware, (Dav. 407,) 408.]* 

District Court, D. Maine. Sept. 12, 1840. 

AuMiKALTT Jurisdiction— Shi ppiso Articles— 
Construction — Seamen's Wages — Forfei- 

TOHES- 

1. In suits in rem, the locus rei sitae gives 
the jurisdiction for it is only in the courts of 
that country that a jus in re can he directly en- 
forced. 

[See The Bee, Case No. 1,219.] 

2. Every contract is binding on the parties 
in the sense in which it is mutually understood 
by them at the time when it was made. 

3. The meaning of the contracting parties is 
generally to be collected from the words m 
which the contract is expressed. But when the 
language is ambiguous, or the words have a 
popular sense more or less extensive than that 
which they naturally import, we may look be- 
yond the words to ascertain the intent of the 
parties. 

4. When the meaning of the language is ob- 
scure or uncertain, the construction is to be 
against the party in whose words it is ex- 
pressed. This general rule of interpretation ap- 
plies in all its force, against the owners, in the 
construction of shipping articles. 

5. When, in the shipping articles of an Eng- 
lish vessel, the voyage was described to be from 
Liverpool to Savannah, and any port or ports 
of the United States, of the West Indies, and 
of British North America, the term of service 
not to exceed twelve months, it was held, that 
the voyage intended was confined to the ports 
on the eastern shore of the continent, and that 

'[Reported by Edward H. Daveis, Esq.] 



[1 Fed. Cas. page 73] 



(Case No. 38) ADA 



the articles did not authorize a voyage to San 
Francisco, on the north-west coast. 

[0. Where, by reason of a vessel being short- 
handed, and the seamen refuse to proceed on 
the voyage, their subsequent consent to do so 
is a sufficient consideration for the release 
by the master of claims for deductions from 
their wages of fines, imposed on them at a 
port for breaches of the peace and paid by 
him.] 

[7. Under St. 7 & 8 Vict. c. 112, § 7, provid- 
ing that no forfeiture of seamen's wages for 
willful absence from the ship shall be incurred 
unless the fact of the seaman's absence .^shall 
ho entered on the .ship's log book, claims for 
wages vannot be reduced by forfeitures for ab- 
sences which, timugh admitted by the seaman, 
were not noted in the ship's log to show that 
the master regarded them as willful.] 

[In admiralty. Libel by William Reynolds 
and others against the ship Ada lor wages. 
Decree for libelants.] 

This was a libel lor wages, and was heard 
on the following statement ol facts, agreed 
by the parties: 

'The libeUants shipped on board the barque 
at Liverpool, according to the shipping 
articles, which are to be exhibited to " the 
judge at the hearing. From Liverpool the 
ship came to the port of Savannah, where 
she arrived about the 20th of May. She 
lay there about ten days, and discharged 
her cargo. She then ran in ballast to 
Calais, Maine, where she arrived about 
the 20th of June. She discharged ballast 
immediately, and In the course of three 
or four weeks began to lit up on her pres- 
ent voyage. The llbellants asked their dis- 
charge of the master several times after 
they ascertained the destination ol th.e ship. 
The first time was about three weeks prior 
to the commencement ol their proceedings 
before the magistrate. They also, through 
their proctor, F. A. Pike, made a demand, 
about a week before commencement ol pro- 
ceedhigs, upon the master lor their discharge, 
and lor their wages. In askmg lor a dis- 
charge, the reason given was, that they did 
not wish to go to California, two ol the men 
(Reynolds and Clanahan) stating in addition 
tliat they wished to go back to Liverpool 
as their clothes were there. The crew was 
not lurnished with lime-juice on their pas- 
sage from Savannah to Calais, although they 
asked It ol the steward, who said there was 
none lor them. No complaint was made to 
the master on this account The ship Is now 
loaded lor Calilomia, and has engaged fil- 
teen or twenty passengers lor that destina- 
tion, but intends going to St Andrews, in 
the province ol New Brunswick, first, lor the 
purpose ol dealing out lor San Francisco. 
The first mate was discharged In Savannah; 
the second mate was discharged in Calais 
about the 10th ol August Reynolds was 
aosent three times Irom the vessel without 
leave; the fii-st time, he was gone about an 
hour during dinner; second time, absent 
from eleven o'clock till evening; the third 
time, was absent about thirty-six hours to 
JEastport, to see the British consul about 



this matter. Hughes was absent with Reyn- 
olds from eleven o'clock till evening, and 
again at the time Reynolds went to East- 
port Clanahan was absent the same as 
Hughes. Miller was absent with the others 
Irom eleven till evening, and again about 
two hours. Alter each ol the above times 
— e men returned to the vessel and went to 
work as usual. The vessel had been cop- 
pered and an extra passenger-house built 
upon deck, and two ol the men had asked 
their discharge, belore any of the above 
absences. They remained on board the ship 
dohig duty as usual, until the day ol trial 
belore the magistrate, when they refused 
to go on board, and have not since been on 
board. 

'The respondent claims a lorleiture, of the 
several libeUants, lor absence without leave 
from tlie vessel as aforesaid, under the pro- 
vision ol the shipping articles as loUows: 

William Reynolds, three times absent £6. 

Hugh Clanahan, twice " £4. 

Robert Hughes, " " £4 

John Miller, " «• £4] 

The accounts annexed against the libeUants 
are correct, except that they claim that the 
charge against each ol them lor amounts 
paid in Savannah for fines, lor breach ol the 
peace, should be deducted; lor this reason, 
alter the master paid the fines, three men 
anil two boys lelt the ship, and, on account 
of his being short handed, these men re- 
lused to get the ship imder way and go to 
sea, and to induce them to do so the captain 
promised to remit those charges, and the 
men came with the vessel, short handed, to 
Calais.' 

(Signed) P. A. Pike, Proctor lor libeUants. 
George M. Chase, lor Respondents. 

Deblois, lor libeUants. 

W. P. Fessenden, lor respondents. 

WARE, District Judge. This is a suit 
on a loreign contract, in which aU the 
parties are foreigners, and is to be gov- 
erned by • the laws of the country where 
it was made, and to which the parties be- 
long. The libeUants proceeding on their 
lien against the ship hersell, and that being 
within the jurisdiction of this court, what- 
ever scruples may be entertained by courts 
ol admiralty in other countries, there is 
no doubt according to the decisions of our 
courts, and In my opinion there is none on 
general principles, that this court, notwith- 
standing the alienage ol the parties, may 
take cognizance ol the case, and enlorce the 
Uen, if by law the libeUants are entitled to 
it Conk. Pr. Adm., pp. 24-37. The Jerusa- 
lem, [Case No. 7,293;] The Bee, [Id. 1,219.] 
In suits in rem, the locus rei sitae necessarUy 
gives the jurisdiction, because it is only in 
the courts ol that country that a jus In re 
can be directly enforced, though in loreign 
contracts the law ol the place, where the 
contract was made, lumishes the nUe ol 
decision. The libeUants shipped at liver- 
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pool, April 4th, 1849, for a voyage, wMch Is 
described in tlie shipping articles to be 
from the port of Liverpool 'to Savannah, 
and any other port or ports in the Unit- 
ed States of America, and any port or 
ports in British North America, and any 
port or ports in the West India Islands, 
at the discretion of the master, or con- 
signees, as freight or cargo may offer, 
and back to her final port of discharge, of 
Great Britain and Ireland; term of time 
on the voyage not to exceed twelve months. 
The vessel's complement of officers, seamen, 
and apprentices, eleven in number, and any 
over or above the number of said comple- 
ment to be considered as extra hands/ The 
vessel performed her voyage to Savannah, 
and having discharged her cargo there, went 
in ballast to Calais. There the libeUants, 
having learned ttiat the master was prepar- 
ing for a voyage to San Francisco, in Cali- 
fornia, refused to go on that voyage, and 
demanded their discharge and wages. Four 
and a half of the twelve months, to which 
the time of service was limited, had then 
expired. 

The master contends that the refusal of 
the libellants to proceed on that voyage was 
a breach of their duty, by which they have 
forfeited all right to the wages they had 
earned for their past services. The libel- 
lants, on the other hand, say that this new 
voyage to California was a deviation from 
that originally contemplated and for which 
they engaged themselves, and amounted to a 
breach and dissolution of the contract, and 
released them from its obligations; that they 
might, therefore, Avell demand their dis- 
charge, and to be paid their wages, for the 
time they had served. 

The right of the libellants to their dis- 
charge, and to be paid their wages, has been 
ably vindicated by their counsel on several 
grounds; but they may perhaps all substan- 
tially be resolved into one, at least in the 
view that I take of the case, it wiU be nec- 
essary for me to consider only one, and that 
is this, admitting, what is denied by the 
counsel, that San Francisco is properly a 
port of the United States, not having been 
made such by any laws, whether it can in 
any just sense be deemed to be one of the 
ports contemplated by this contraet. Every 
contract is morally binding on the parties 
In the sense in which it is understood by 
them at the time when it is made; and it is 
to the same extent, and no further, binding 
on them in law, when this sense can be 
clearly ascertained. 'Whatever,' says Paley, 
'is expected on one side, and is known to be 
so expected on the other, is to be deemed a 
l)art or condition of the contract' Moral 
Philosophy, bk. 3, pt. 1, c. 6. This proposi- 
tion I hold to be as soimd in law as it is in 
morals. All the rules for the interpretation 
of contracts have for tlieir object to ascer- 
tain what this common understanding of 
the parties is, and when it is discovered, 
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the law comes forward and applies itself ta 
their mutual and common intention, and 
holds the parties bound by their agreement 
thus far and no farther. It is commonly 
said that the intention of the parties is to be 
collected from the words in which the con- 
tract is expressed. This, as a general propo- 
sition, is perfectly true; but it is not uni- 
versally true that we are to look at the 
words alone. The greatest of the Roman ju- 
risconsults has told us that, In conventloni- 
bus contrahentium voluntatem, potius quam 
verba, spectari placuit. Big. 50, 16, 210; Pa- 
pinianus, Lib. 2, Responsorum. It is the in- 
tention that is sought The language may 
be ambiguous and susceptible of two inter- 
pretations; or it may have a popular sense, 
in local usage, or in its application to the 
subject-matter of the particular contract, 
more or less comprehensive than the words 
naturally import when taken by themselves. 
In these cases we are obliged to look beyond 
the words. Now I think that the case be- 
fore us is one to which the latter distinction 
may apply. Witliin the words of the de- 
scription of this voyage, the master might 
carry his crew to any port in British North ' 
America. But the British possessions extend 
across the whole breadth of the continent, 
and without going beyond the literal sense 
"of the language of the contract, he might 
carry them on a voyage to tlie extreme 
north-west coast Can it be imagined that the 
ownei'S, when they prepared this sliipping 
paper to be read to the crew, supposed, un- 
less some verbal explanations were given at 
the time, that the men would understand 
that they were binding themselves to go a 
voyage to tlie mouth of the Columbia river, 
or to Vancouver's island, if the master chose 
to carry them there. The description would 
naturally suggest to them a voyage to those 
ports which were famihar to the commerce 
of their coimtry, and which were frequently 
and ordinarily visited for the purposes of 
trade, and in the popular and usual sense, 
they would suggest nothing more. That is, 
it would be taken to be a voyage in which 
the vessel might visit any of the American 
or British ports on the eastern shore of the 
continent This is tlie interpretation that I 
shoidd have given to the contract, if the de- 
scription of the voyage had, terminated with 
merely naming the ports which might bo 
visited, in the order in which they stand in 
the shipping articles. They would, without 
some further explanations were given, sug- 
gest to the seamen a voyage embracing the 
ports on the eastern shore of the continent 
and nothing more. It was justly urged, by 
the counsel for the libellants, that, if there is 
a fair and reasonable doubt as to the true 
meaning of the articles, the seamen are on 
every principle entitled to claim a construc- 
tion favorable to themselves. It is the own- 
ers who give the description of the voyage^ 
and on general prlnciph'S applying to all 
conti-acts, if the language is ambiguous or 
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uncertain In Its meaning, the construction 
shall be against the party who uses it, be- 
cause he is bound to express himself clearly, 
and this principle applies with all its force 
to contracts between owners, who are al- 
ways men conversant in business and shrewd 
and watchful in looking to their own inter- 
ests, and seamen, who are proverbially care- 
less, improvident, and ignorant. The dis- 
parity in tlfe condition of the parties im- 
poses on the coiirt the duty to take care that 
the improvidence of seamen is not entrapped, 
by the superior watchfulness and sagacity 
of owners, into engagements that they did 
not Intend to make. 

In the present case, this construction of 
the contract is forfeited by another clause 
in the articles, which appears to me to be 
entirely decisive. It is the limitation of 
time. The whole period of the service was 
not to exceed twelve months. The first port 
the vessel was to make was Savannah, and 
if a voyage around Cape Horn to the north- 
western coast of the continent had been con- 
templated, it is incredible that the time 
should have been limited to -twelve months. 
The decisions of the high court of admiralty 
in England, referred to in the argument, 
though not in cases precisely parallel in their 
facts with those of the present case, bear 
considerable analogy to them, and from the 
tone and language in which they were pro- 
nounced, I cannot entertain a doubt that an 
English court would hold, that the voyage 
to San Francisco was such a deviation from 
the voyage contemplated by the shipping 
arUcles, as to discharge the seamen from 
their contract; that the voyage was broken 
up as to them, and that they are entitled to 
•Jieir wages. The Coimtess of Harcourt, 1 
aagg. [Adm.] 248. The IVIhierva, Id. 347. 
The George Home, Id. 370. The Cambridge, 
2 Hagg. [Adm.] 243. If wages are decreed, 
the master contends that there are equita- 
ble deductions to be made from the amount 
due; In the first place, certain sums which 
he paid for the Ubellants in Savannah, for 
fines imposed on them by the local autiiori- 
dea of that place, for breaches of the peace. 
The payment of these sums is admitted, and 
it is not denied that they constitute an equi- 
table set-off against their wages, unless the 
claim of the master has, for a valid consid- 
eration, been released, and in my opinion it 
has. When the vessel was ready to be got 
under way to leave Savannah, she was found 
to be short-handed, three of the men, and 
two of the boys having deserted. The ves- 
sel's complement was eleven hands, includ- 
ing the ofiicers, so that she had but barely 
more than half her complement left In this 
state of things, the crew refused to proceed 
on the voyage, and to induce them to forego 
their determination, the master promised to 
release this claim against them. I should 
not be inclined to hold the master bound by 



this engagement, if it had been extorted from 
him imder the pressure of necessity, without 
any reasonable or colorable pretext But 
this can hardly be considered as a mere 
wanton refusal to do their duty, on the part 
of the crew. Whether, on the requirement 
of the master, they might have been bound' 
to proceed on the voyage, with half a crew, 
being then in a port where additional hands^ 
might be obtained, I do not think it neces- 
sary to decide. By going with half their 
complement of men, they subjected them- 
selves to do double duty, and if the weather 
should prove boisterous, to increased danger, 
and at the same time relieved the owners- 
from the expense of nearly half the ordinary 
crew. My opinion is that their consent thus 
to proceed on the voyage, under the circum- 
stances, was a sufficient consideration to 
uphold this release. The master also claims 
a deduction of the amount of certain for- 
feitures, alleged to have been incurred by 
the libellants. These, if any have been ac- 
tually incmrred, arise under St 7 & 8 Vict. 
e. 112, § 7, (Sept. 5, 1844), not for desertion,, 
as they seem to be considered by the master, 
but for temporary absence without leave. 
This statute provides that a seaman shall 
forfeit, for every willful absence from the 
ship, without leave, or refusal to do his- 
duty, two days' pay, and for every twenty- 
four hours' absence six days* pay, or, at the 
option of the master, the expenses necessarily 
incurred in hiring a substitute; provided al- 
ways, that no forfeiture shall be Incurred, un- 
less liie fact of the seaman's absence, or neg- 
lect or refusal to do his duty shall be entere<l 
on the ship's log-book. These absences were 
for short periods, the longest but half a day, 
except one of thirty-six hours for the pur- 
pose of consulting tiie British consul on the 
subject of this deviation from the original 
voyage. This was a very proper and pru- 
dent act on their part, and could in no sense 
be called a willful absence. But with respect 
to all of them, there is tiiis fatal defect in 
the evidence. It is not mentioned, In the 
agreed statement of facts, that the absences 
were noted in the ship's log. The admission 
of the absences, in the statement of facts, is 
not sufficient to cure this defect This entry 
is not required merely as a medium of proof, 
but for the purpose of showing that it was 
regarded, at the time, as a criminal act on 
the part of the seamen, and to prevent the 
master, on any subsequent difficulty with 
the seamen, from bringing forward past ab- 
sences, and creating forfeitures, when, at 
the time, they were considered, if not en- 
tirely venial, as not deserving to be punished 
by statute forfeitures. Decree for libellants. 
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Case No, 38a. 

Es parte ADAMS. 

[3 App. Comr. Pat. 410.] 

Circuit Court, District of Columbia. Dec. 20, 

1860. 

Patents for Inventions— Patestabilitt—Ht- 
diiometehs. 
[On appeal from the refusal of the commis- 
sioner of patents to grant a patent for an hy- 
drometer consisting of a metal stem, m com- 
bination with a vulcanized rubber or gutta 
percha bulb, it was shown that hydrometers 
made wholly of metal or wholly of rubber 
were well known, but that in the former the 
bulb was necessarily made so thin that a blow 
or fall would indent it, and destroy the utility 
of the instrument, while in the latter the stem 
could not be graduated with the necessary a(>^ 
curacy and minuteness, owing to its color and 
substance. It was further shown that appel- 
lant's device was free from each of these de- 
fects, and also that it was less subject to cor- 
rosion by acids than the metal hydrometers. 
Beld, that this device is a new and useful m- 
vention, and therefore patentable.] 

Appeal [by James Adams] from the de- 
cision of the commissioner of patents refus- 
ing to grant him letters patent for his Im- 
provement in hydrometers. [Reversed.] 

MOKSELL, Circuit Judge. He states Ms 
claim thus: "What I claim as my invention 
and desire to secure by letters patent is the 
construction of a hydrometer or other in- 
strument for ascertaining the specific grav- 
ity of liquids substantially as lierein de- 
scribed by combining with its bulb and lower 
part made of hard vulcanized India rubber, 
gutta-percha or any other analogous sub- 
stances, a graduated upper-stem made of 
metal." The specification states the nature 
of the invention to be one which consists 
in the construction of a hydrometer or other 
instrument for ascertaining the specific grav- 
ity of liquids with its bulb and lower part 
of hard vulcanized India-rubber, gutta-per- 
cha or analogous substances, and its stem of 
silver or other metal, by which construc- 
tion, the instnmaent is made to possess ad- 
vantages over one made wholly of metal, 
or one made wholly of India-rubber or gutta- 
percha, inasmuch, as the bulb Is less liable 
to h.ave its form changed by being carelessly 
laid or thrown down or let fall, than the 
metal bulb, and the stem is capable of 
finer and more accurate graduation ^nd less 
liable to have its graduation defaced, and 
less liable to be bent than the India-rubber 
or gutta-percha stem. On the 8th of Octo- 
iDer, 1860. the commissioner adopteil for his 
decision the report of the examiners, dated 
the 6th of the same month, which, is in sub- 
stance as follows: "It is admitted upon nil 
sides that hydrometers have been made en- 
tire of metal and gutta-percha; indeod they 
liave been made of glass and of ivory or 
Ixme. This applicant has made one wart of 
metal and part of gutta-percha, the stem 
upon which the scnle is placed being of sil- 
ver, or otiier metal, and the bulb of gutla- 
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percha; in other words, lie taces a mefcd 
hydrometer, and in place of its bulb substi- 
tutes one made of gutta-perchji. By <loing 
this his bulb effects nothing more than has 
been done by the gutta-percha bulb when 
connected with a gutta-percha stem, and his 
metal stem effects nothing more than has 
been done when a metal stem has been con- 
nected with a metal-bulb. Viewed tiipn in 
this light there is no invention involved In 
this application. Suppose an application 
should be made for a gutta-percha stem and 
a metal bulb— shall a patent be granted for 
that? This application is but the converse of 
that, so to speak; we do not think that this 
Interchange of material clothes the applica- 
tion with anything which can be regarded as 
patentable. We must tiierefore recommend 
its final rejection, which was accordingly 
done by the commissioner." 

From this decision as before stated, Adams 
appealed, and filed three reasons of appeal. 

The first is: Because every requisite of the 
statute was complied with, and aU these 
conditions, to entitie him to claim his right 
to a patent. 

Second. Because commissioner falls to 
show or even assert that the invention (the 
combination claimed) is not sufliclently use- 
ful and Important as required, &c.; whereas 
It appears fully, clearly, and incontestably 
from the specification and the evidence in 
the case that the applicant by his combina- 
tion of an India-rubber bulb with a metal 
stem, produces a better and more perfect in- 
strument than Is attainable by making It all 
of India-rubber or aU metal and that such 
varied elements have never before been 
combined in a hydrometer. 

Third. In asserting that the applicant's in- 
vention is a mere interchange of material, 
devoid of new or improved results, and while 
failing to show that a hydrometer ever be- 
fore had been made combining an India-rub- 
ber bulb with a metal stem to be the con- 
verse of the former, Inasmuch as the first 
named combination obviates defects which 
the last named would possess in a larger de- 
gree than is incidental even to hydrometers 
as heretofore made of one and the same ma- 
terial. 

The commissioner's report in reply to the 
aforegoing reasons is as follows: The claim 
of the appellant was to the combination of a 
metalhc graduated stem with a bulb of gutta- 
percha vulcanized rubber or any other an- 
alogous substance for a hydrometer or other 
instrument for ascertalnirig the specific grav- 
ity of Uquids. This the office regarded as but 
a double use of a familiar combination. The 
metallic stem Is necessary lor extremely nice 
graduation and Is perfectiy familiar when 
united to a metallic bulb, but such could not 
be used tmder all circumstances with econ- 
omy, as with acids, for example, nor could 
the combined one claimed be safely relied on 
under the same circumstances. It is famil- 
iar also to make the whole instrument of 
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the rubber, but in tliis the stem is not sus- 
ceptible of the nice graduation. The commis- 
sioner says: "I am still * * * of opin- 
ion that the applicant has effected no pat- 
entable invention in taking a famlUar 
stem and a familiar bulb and uniting 
them in one hydrometer. He has effected 
no new result thereby, nor any improve- 
ment in tlie instrument Lilre the metal- 
lic pen and mbber handle with which I 
write, Ills instrument constitutes but another 
o.Kumple of a combination of metal and rub- 
ber that, in the absence of any new result, 
constitutes but a double use. These are the 
only remarks I desire to submit in addition 
to those of the office decision of the 8th of 
October last." 

Accompanying the foregoing proceedings 
were smidry testimonials of practical me- 
chanics, consisting of a mathematical iu.stru- 
meut maker having charge of the United 
States hydrometers, a member of the ana- 
lytical and consulting chemists, two other 
mathematical instrument makers, an ex state 
inspector of domestic liquors, New York, and 
of other respectable skillful mechanics. The 
iu.strument is spoken of as an important nov- 
elty that will be a valuable acquisition to 
distillers, Inasmuch as It combines the ad- 
vantages of both the rubber and .silver hy- 
drometers -without their defects. This fea- 
ture all intelligent inspectors of distlllod 
spirits will soon discover. And as an essen- 
tial improvement, those, together willi the 
decision, reasons of appeal, i-pport of the 
commissioner, and all the original papers 
and vouchers according? to pvovlous notice 
given of the time and place of hearing, were 
dulj- laid before me by the commissioner. 
The appellant appeared by his atttomey, 
and filed his written argument and submit- 
ted tlie case. 

The present is a claim presented for a com- 
bination of parts of two well known ma- 
chines or Instruments by which the defects 
existing in each of said machines are en- 
tirely avoided, and by which a more useful 
and perfect instrument is made. The office 
rejected it upon the ground of a double use 
of a familiar combination, Tlie two referred 
to are one entirely of silver, the other 
wholly of the rubber; none Is shOAvn like 
the present one, witli a metal stem and 
a rubber bulb. In point of form then the 
proposed change must be admitted to be 
new. Is it substantial and useful? If it is, 
tlien there is invention; othenvise not. In 
order to undei-stand its nature It will be 
stated that it is essential to the perfection of 
the hydrometer that when left to float freely 
In the liquid, and for tlie displacement of a 
bulk of that liquid which shall be just equal 
in weight to the entire instnimcnt and ren- 
dered acursitely, it must stand perfectly ver- 
tical. Tlie defects alleged to exist in the 
instiiiments alluded to in the report are as 
to the entire metal instnimcnt. Its bnlb, in 
order to be of the propfer weight and to 



avoid too much expense, must be made very 
thin. Therefore, a fall, a slight blow, or 
other accident will cause an indentation 
tliat will destroy its accuracy; the effect thus 
produced would destroy the essential requi- 
site just before stated. Besides, as stated by 
the commissioner in his report relating to 
the metal insti-ument, it is admit'ted that 
"such bulb could not be used under all fir- 
circumstances with economy, as witli acids, 
for example." If he could have been satis- 
fied that the combined one could, it is prob- 
able tliis opinion would have been different. 

As to tlie other, the hard rubber. Its 
color renders it difflcidt to distinguish the 
marks indicated upon its graduated scale. 
If painted white, when employed even for 
testing the strength of alcoholic liquid, the 
incisions which have been painted white 
soon become filled with substances of an- 
other color, and when used as a saccharome- 
ter there will be evident additional causes 
which will obscure the white color, and ren- 
der the whole so nearly of one hue as to 
prevent the degrees upon the scale from be- 
ing easily read. Besides, the degrees can- 
not be marked in white with the same nice 
accuracy with which they are cut upon the 
stem, whereas in a silver instmment the 
marking of the scale can not only be made 
with the greatest accuracy. But use will ren- 
der them even more legible. With respect 
to this also the commissioner admits that, 
where the whole instrument is of hard rub- 
ber, "the stem is not susceptible of the nice 
graduation." This must therefore be ad- 
mitted to be Important. Again, the hard 
rubber instrument when immersed in hot 
liquids, the stem is liable to spring or bend, 
which, of course, would render the instru- 
ment defective; and, again, hard rubber, be- 
ing a non-conductor, is liable to be materially 
affected by electric influences. 

It Is contended that the great desideratum 
to obtain an instrument which will unite the 
advantages of each of those before men- 
tioned, and avoid the objections to both, has 
been effected by tlie appellant's improved In- 
strument. 

In forming my opinion in this case, I have 
been desirous duly to appreciate the argu- 
ment which has led the commissioner to the 
conclusion to which he has been brought. 
After allowing it all the strength it can 
claim, drawn from the source which T sup- 
pose it has been I feel bound to yield to the 
preponderating weight of a practical 
knowledge from skilful mechanics and otli- 
ers who have tried the instruments, and 
from pei-sons accustomed to the use of instru- 
ments of that kind, and who speak of this 
instrument in the most decisive and strong 
language as accomplishing the purpose and 
end claimed for the improvement by the ap- 
pellant, and' under such circumstances, I 
think the case referred to by the office 
does not apply. 

There is therefore error in the decision of 
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the commissioner, and the same is hereby re- 
versed and annulled, and it Is ordered and 
•directed that patent issue as prayed. 



Case No. 39. 

In re ADAMS. 

*[2 Ben. 503;^ 2 N. B. R. 95, (Quarto, 33;) 36 
How. Pr. 51.] 

District Court, S. D. New Yorli. Sept. 10, 

1868. 

Application for E.xaminatjon of Bankuupt. 

"Where an application was made to a resister 
verbally, by a creditor who had proved his 
-debt, for an order for the examination of the 
bankrupt, and was not supported by petition 
■or alBdavit, and the register held that the ap- 
plication was insufficient: Held, That such ap- 
plication ought to have been made on petition 
or affidavit, duly verified, showing good cause 
■for the granting of the order. 

[Cited in Re McBrien, Case No. 8,665; Tn 
re Adams. Id. 40; In re Bellis, Id. 1,276; 
In re Soils, Id. 13,165.] 

In bankruptcy. 

BY THE REGISTER, In the couise of 
the proceeding in this cause before me, at 
the chambers of this court, the following 
■question arose in relation to the way and 
manner in which application should be 
made for an oi-der requiring the bankrupt 
to appear before this court imder section 
26 of the bankrupt act. The question is 
pertinent to the proceedings, and its decision 
^vill settle the practice in tliis and otlier 
judicial districts. The petitioner has been 
duly adjudicated a bankrupt. Henry N. 
Morgan, of the late firm of Shook & Mor- 
gan, has duly proved his claim against the 
estate. T. D. & G. R. Pelton, as attorneys 
for Henry N. Morgan, apply, under section 
26 of the bankrupt act, verbally -for an 
order compelling the attendance of the bank- 
rupt at the chambers of this court before 
me, and also for the usual subpoena re- 
quiring the petitioner to appear at the same 
time and place to be examined as a witness 
in these proceedings under section 26 of 
the bankrupt act The creditor having duly 
proven his claim has a standing in court, 
and both the order and subpoena when 
applied lor in due form should be granted 
upon proper cause shown. This proceeding 
in bankruptcy is a suit in the district court 
of the United States, and must be gov- 
erned by the rules and practice of the 
United States and state courts, by the bank- 
rupt law, the general orders, and the rules, 
orders and regulations in bankruptcy. 
Since the act of congress July lOtli, 1802, 
it is generally the practice of the United 
States circuit and district courts, to follow 
the rules of the respective state courts In 

'[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. Opinion of the 
register reprinted from 2 N. B. R. 95. (Quarto, 
33.)] 



regard to form and mannfer of practice, as 
well as all questions of evidence and ex- 
amination of witnesses. There Is much di- 
versity of opinion among the registers, as 
well as the legal profession, as to the way 
and manner of applying for an order and 
subpoena for the examination of the bank- 
rupt; some claim that a mere verbal re- 
quest to the register is a full compliance 
with section 26 of the bankrupt act; others 
say that a petition duly verified is sufficient, 
while the more experienced lawj'ers, those 
most familiar with the practice in the 
United States courts, and the late court of 
chancery of this state, are of the opinion 
that the application should be in the nature 
of a motion, founded upon an. affidavit giv- 
ing some good and sufficient reason why 
the order should be granted and subpoena 
issued, setting forth grounds for the appli- 
cation similar to those set forth in the peti- 
tion and affidavits m special proceedings 
tmder the statutes of this state, and that 
such an application Is properly termed "an 
ex parte motion for an order." 

After a full and careful examination of 
the practice of tlie courts and in similar 
statutory proceedings in this state, the 
United States and in England, I fully con- 
cur with the latter view, and am of the 
opinion that the verbal application of the 
creditor, unsupported by either a duly ver- 
ified petition, or affidavit showing sufficient 
cause for the granting of the order, Is In- 
sufficient, and does not entitle the creditor 
to the order asked for. The counsel for the 
creditor then asked to have the question 
certified to your honor, which I herewith 
set forth, and the reasons and authorities 
upon which I have formed my opinion arr 
most respectfully submitted to your honor. 
The theory of the law is that -when the 
petitioner files his petition, &c., he, by the 
operation of the law, surrenders into court 
his effects, and also virtually his person, 
thereby giving the court jurisdiction of 
both. It is absolutely necessary to the 
proper administration of the bankrupt law 
that the court should have the jurisdiction 
of the person of the petitioner so far as Is 
necessary to the proper administration of 
the law; such jurisdiction Is merely nominal. 
As soon as an adjudication of bankruptcy 
is had, the bankrupt is at liberty to com- 
mence business on his own account, and if 
he afterwards obtains his discharge, all his 
earnings or profits since such adjudication 
are his. No restraint whatever is placed on 
the bankrupt, but until he is discharged he 
is at all times subject to the order of the 
court. 

Upon the proper application of a creditor 
who has proved his claim, a chamber order 
Is issued, requiring the banknipt to appwir 
on a certain day, also a subpoena requlxiug 
the bankrupt to appear and to be examined 
as a witness; botli of these "process" are 
issued by the com*t( signed by its clerk under 
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the seal thereof. Various enactments have, 
from time to time, been passed in this state, 
in relation of parties in actions and special 
proceedings as witnesses. In 1818, an act 
was passed authorizing the examination of 
the plaintiff as a witness, &c. In 1820, an 
act was passed making plaintiffs competent 
as witnesses, &c In 1835, an act was 
passed whereby, the plaintiff was entitled 
to examine the defendant as a witness, and 
the defendant was also entitled to the tes- 
timony of a co-defendant as a witness. In 
1847, an act was passed authorizmg parties 
in civil suits, at their election, to obtain the 
testimony of the adverse party. Chapter 
4G2, p. G30, Laws 1857. Sections one and 
three of said act are as follows: "Any party 
in any civil suit or proceeding, either in law 
or equity, had before any court or officer, 
may require any adverse party, whether 
complainant, plaintiff, petitioner or defend- 
ant, or any one of said adverse party, any 
and every person who is beneficially in- 
terested in said suit and proceedings, though 
not nominally a party, to ^ve testimony 
tmder oath in such suit or proceeding, and 
such adverse party may be examined oral- 
ly, or under a commission, in the same man- 
ner as persons not parties to such suit or 
proceedings, and who are competent wit- 
nesses therein, and such parties may be 
subpoenaed and his attendance as a witness 
compelled or he may be examined by a com- 
mission, or conditionally, or his testimony 
perpetuated in the same manner as any com- 
petent witness." 

Section 3: "Any party in any suit or pro- 
ceeding, as aforesaid, shall be required, to 
entitle him to examine the adverse party 
as a witness in any suit or proceeding, to 
summon such adverse party to attend the 
trial or hearing in such suit or proceeding, 
to give testimony therein in the same man- 
ner as the attendance of witnesses In ordi- 
nary cases." 

In 1849, the Code of Procedure was en- 
acted. By section 292, a judgment debtor 
could be examined in the same manner as 
any other witness, by that act 

Section 27 of insolvent laws of this state, 
commonly called the "Two Third Act," pro- 
vides, "that the insolvent may be examuied 
on oath at the instance of any creditor, 
touching his estate or debts, or any matter 
stated in his sdiedule." Section 26 of the 
bankrupt act, is as follows: "The court may, 
on the application of the assignee in banli- 
ruptcy, or of any creditor or without any 
application, at all times require the bank- 
rupt, upon reasonable notice to attend and 
submit to an examination, on oath, upon 
all matters relating to the disposal or con- 
dition of his property, to his trade and 
dealings with others, and his accounts con- 
cerning the same, to all debts due to or 
claimed from him, and to all otlier matters con- 
cerning his property and estate, and the due 
settlement tliereof, according to law." 



It Is plain to be seen that section 28 of 
the bankrupt law, was compiled from the 
legislative enactments of this state, of 1818, 
1820, 1835, 1847, from section 27 of the in- 
solvent laws, from section 292 and other 
sections of the Code, from section 4 of the 
act of congress of 3841, Gen. St. Mass. a 
118, § G6, and of 12 & 13 Vict c. lOG, § 17. 
Consequently, the same rules as to the bring- 
ing of the parties to an action or proceeding 
into court, in order to procure his or their 
testimony, which has heretofore been adopt- 
ed, should now be followed by ths court, 
in order to bring the bankrupt before it 
for his examination as a witness, at the in- 
stance of a creditor. The words of section 
26 of the act, are as follows: "The court 
may," &c., (not must,) thus leaving the grant- 
ing or refusing of the order in the sound 
discretion of the court. [Blanchard v. Yoimg,] 
11 Gush. 341. Such discretion should be care- 
fully exercised. The granting of such orders 
is not by any means "as a matter of course;" 
but only to be done in a proper case, on ap- 
plication of a creditor, and when good catise 
is siiown why such order should be granted. 
Cause should be shown in the same manner 
as would be required upon the granting of 
any chamber order in any judicial proceed- 
ings in court. 

I hold that such an order should be grant- 
ed upon the creditor showing any of 
tlie facts set fortli in section 26 of the 
act. The application of the creditor, under 
section 26 of tlie bankrupt act, for an order 
requiring the bankrupt to attend and sub- 
mit to an examination under oath, upon all 
matters, &c., is analogous and similar to the 
proceedings authorized by section 22 of 
the act of voluntary assignments known as 
the two-third act, and other laws of the 
state of New York; also similar to the 
proceedings allowed by sections 292, 388, 
369, 390 and including 397. By this pro- 
ceeding, the creditor seeks to obtain facts 
sufficient by the examination of the bank- 
rupt to enable him (the creditor) to prepare 
the speciiication, as authorized by section 
44 of the bankrupt act, to oppose the pe- 
titioner's discharge in bankruptcy, and also 
to discover property and effects of the 
petitioner, which the petitioner owns, but 
which he has not set fortii in his schedules 
of assets attached to his petition. The reg- 
ister has jurisdiction of the cause and also 
of the person of the bankrupt, and has 
the authority to grant tlie order in this case, 
the same as the district judge would have; 
and in granting the order must be governed 
by the rules and practice of this court, and 
by the practice of the courts of record of 
tills state. In granting these orders an ap- 
l>arent necessity for the examination of the 
bankrupt should be shown, (2 Story, Bq. Jur. 
§§ 1497, 962; [Nieury v. O'Hara,] 1 Barb. 
484; [Moore v. Mcintosh,] 18 Wend. 520) 
similar to the practice under section 292 
of the Code. Tiie creditor applying should 
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set forth in his petition verified, or affidavit, 
some particulars of the discovery he seeks 
to malce, or some fact he tliinks he can 
establish in order tliat the court may judge 
whether there is any prohahle cause for 
granting the order. [U. S. v. Buchanan,] 8 
How. [49 U. S.] 92. Section 26 of the 
bankrupt law gives the right to any creditor 
who has proved his claim to have an order 
for an examination of the bankrupt. Tliis 
order is designed to accomplish all the pur- 
poses of a bill of discovery, Including the 
examination of the banlirupt himself, and 
should, in a proper case, be allowed by the 
court 1 Monnell, Pr. 515; [Ex parte Christy,] 

3 How, [44 U. S.] 303; [Erwin v. Dundas,] 

4 How. [45 U. S.] 60; [Carpenter v. Insur- 
ance Co.,] Id. 190; Poll. Prod. Doc. pp. 14, 
22, 46; [Stanten v. Insurance Co.,] 2 Sandf. 
662; [Moore v. Pentz,] Id. 664. The right, 
upon a proper cause shown, in granting 
such orders is given by section 26 of the 
bankrupt act, and is also in the inherent 
powers of the court to exercise an equitable 
jurisdiction over its suitors as weU as the 
subject matter of the action in proceed- 
ings before it [People v. Oneida,] 18 Wend. 
652; [Swift V. Collins,] 1 Denio, 659; [Pang- 
bum V. Ramsay,] 11 Johns. 140; 1 Graham, 
Pr. (3d Ed.) 071-<575- Such an order is not 
an "intermediate order," It is a "proceeding 
in the cause," neither can it be reviewed 
on appeal from the district to the circuit 
court The granting of the order is in the 
discretion of the court, and gives summary 
control over the bankrupt [Fort v. Bard,] 1 
N. Y. 43; [Dunlop v. Edwards,] 3 N. Y. 344; 
[Rowley v. Van Benthuysen,] 16 Wend. 369. 

The order becomes an imperative mandate, 
and must be obeyed unless set aside on 
motion or stayed by order of the court 
Disobedience to such an order is a contempt 
of the court, "and for neglect or refusal, to 
obey such order, tiie court may issue a 
warrant directed to the marshal, command- 
ing him to arrest the person disobeying such 
order, and bring him forthwith before the 
court," such bankrupt may then be com- 
mitted and punished as for a contempt of 
court The commitment and punishment 
are in the nature of criminal proceedings, 
(Tayl. Bankr. 80.) and when a court com- 
mits a party for contempt, their adjudica- 
tion upon the matter is a conviction— oper- 
ates the same as, and Is In effect a judg- 
ment and the warrant for their commit- 
ment becomes by operation of law an execu- 
tion. The command contained in the war- 
rant, the marshal must execute. With the 
execution of the warrant for commitment 
the power of tlie court ceases, it has be- 
come an offence against the United States. 
The president alone, can by article 2, § 2, 
subd. 1, of the constitution of the United 
States, pardon or reprieve the person con- 
victed of the contempt— See opinion of 
Blatehford, J., in the case of Goodyear v. 
Mullee, [Case No. 5,578,] district com-t, 



southern district of New York; also, Ex 
parte Kfeamey, 7 Wheat [20 U. S.] 38, 43 r 
also, 3 Op. Attys. Gen. 622. I consider it 
absolutely necessary that the rules and prac- 
tice of tills court in regard to the manner 
of issuing orders for the examination of 
bankrupts and witnesses therein, should be 
clearly set forth; and, in order to do so, I 
have carefully examined the bankrupt act 
the general orders, and the rules and orders, 
and general regulations in bankruptcy, the 
rules and practice of this court upon the 
gi-anting of any chamber order in any judi- 
cial proceedings; also, the practice of the 
state courts in special proceedings, and in 
special cases, such as habeas corpus, cer- 
tiorari, mandamus and prohibition in pro- 
ceedings as for contempt to enforce civil 
remedies, and also in other proceedings com- 
menced by the issuing of either a writ war- 
rant or process of the court which by law 
are required to be issued, and find that they 
now and for years have been founded upon 
"papers" such as a petition, or complaint 
duly verified, or upon affidavit 

If an order or process of the court is found- 
ed upon a complaint, petition or affidavit 
such complaint, petition or affidavit should 
be duly verified, as an order or proceeding 
in a cause founded upon an affidavit, peti- 
tion or complaint not verified would be void, 
and may be treated as a niiiUty. [Laimbeer 
V. AUen,] 2 Sandf. 648. See the forms of 
petitions and affidavits in the courts of Eng- 
land and In the United States. Gray, Pr. 
(N. Y.) 106, 518; 2 Bouv. Law Diet 260; 1 
BurriU, Pr. 45, 453; [Jackson v. Stiles,] 6 
Caines, 128; [HafiP v. Spicer,] Id. 190; [Jack- 
son V. Virgil,] 3 Johns. 540; [Field v. Good- 
man,] 3 Wend. 310; [People v. Stryker,] 24 
Barb. 649; [Laimbeer v. Allen,] 2 Sandf. 
648; 2 Rev. St p. 569, § 25. 

The direction or requirement by the court 
that the petitioner "do attend and be ex- 
amined," &c., is "an order," by the law of 
the state of New York. Code, § 401. By the 
uniform practice of all the courts in this 
state, such "ex parte applications" or "non- 
enumerated motions," are only granted upon 
duly verified affidavits or petitions, which 
affidavits or petitions, as well as the 
order, become part of the proceedings 
in the cause, and are usually served 
with the order. It is the practice of the 
United States district courts to follow the 
rules of the state courts, when there is no 
rule of the district court upon the subject 
The same proceedings should be had as are 
now authorized in the courts in respect to 
the manner of compelling the attendance of 
witnesses on examination before an ex- 
aminer or commissioner of any of the courts 
of the United States, or before a judge at 
chambers of a witness, de bene esse, or up- 
on the examination of a debtor under the 
state law in supplementiry proceedings 
under section 292, Code. To obtain an order 
for the examination in any of the ca^^es 
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above cited, on affidavit or petition duly 
voiified setting forth facts sufficient to au- 
thorize the issuing of an order for the es- 
simiuation of the party or witness, an affi- 
davit or sworn petition is necessary. It has 
invariably been the practice of our state 
courts, in relation to the examination of a 
witness, de bene esse, to require an affidavit, 
and the same practice prevailed in regard 
to the examination of insolvents under the 
law of this state. The Two Third Actj Madd. 
Ch. Pr. 155; [Luling v. Stanton,] 2 Hilt 
539. After a careful perusal of the differ- 
ent English and American laws, and of pro- 
ceedings in statutory or special proceedings, 
and the decisions of the courts, both state 
and national thereon, from all of which 
section 26 of the bankrupt law was com- 
piled, I am irresistibly forced to the con- 
clusion that the proceedings provided for by 
section 26 of the bankrupt law "are pro- 
ceedings In the action," and must be taken 
in strict conformity with the rules and 
practice of this court, especially so as dis- 
obedience to the order is a contempt of the 
court and is to be punished accordingly. 
Proceedings for contempt In the courts of 
this state are provided for. Title 13, c. 8, pt 
3, p. 534, Rev. St They are always pro- 
ceedings in the case, entitled In the action 
and are used as a part of the machinery of 
the court to aid in enforcing its orders. All 
process In proceedings for contempt, either 
by attachment or commitment, are founded 
upon affidavit Pitt v. Davison, 34 How. 
Pr. 355, and cases there cited. In Re Car- 
penter, [Case No. 2,427,] now pending before 
nu>, certain creditors, by Mr. Sawyer, their 
counsel, made a motion for the usual order 
and subpoena^ under section 26 of the act, 
for the examination of the wife of the peti- 
tioner. The motion was founded upon an 
affidavit The counsel for the petitioner 
claimed that the affidavit upon which no 
motion was made was insufficient and I 
held that the affidavit was sufficient "botli 
in form and substance," and granted the 
order. I learn that the petitioner made a 
motion at chambers, before your honor, to 
set aside tha order, &c, on the ground of 
the insufficiency of the affidavit upon which 
I granted the order, and that your honor 
held that the affidavit was sufficient and 
denied the motion. 

I have regarded this decision as a special 
term decision that an affidavit setting forth 
facts sufficient to found such an order, &c., 
upon, was the proper way of proceeding, 
and have followed it accordingly. First i 
hold that the creditor of the bankrupt in 
this, in order to avail himself of the pro- 
visions of section 26 of the act must apply 
1o the register (courtj upon affidavit or peti- 
tion duly verified, showing some good and 
sufficient reason why the order should be 
gi-jintt'd, also summons issued, and that a 
IFED.CAS. — 6 
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mere verbal request is not sufficient, not be- 
ing In accordance with the rules and prac- 
tice of this court. Second. That upon such 
reason being shOAvn, the register (coxirt) 
should, as a matter of course, grant the 
order &c 
John Fitch, Register. 

BLATCHFORD, District Judge. The cred- 
itor in the present case, to obtam an order 
accoi-ding to form number forty-five, for the 
examination of the bankrupt imder section 
26 of tlie act must apply for such order by 
petition or affidavit duly verified, and show 
good cause for the granting of the order. 



Case No. 40. 

In re ADAMS. 

[3 Ben. 7;» 2 N. B. R. 272, (Quarto, 92:) 36 
How. Pr. 270; 1 Chi. Leg. kews, 107.] '^ 

District Court S. D. New York. Nov, 12 

1868. 

Bankboptct— Protectio.v op Bankrupt — Exam- 
ination' BY CUEDITORS. 

The fact that one creditor of a bankrupt has 
examined him under the 2Gth section of the 
bankruptcy act is no reason for withholdine 
the same privilege from another creditor. But 
the register must regulate such examination so 
as to protect the bankrupt from annoyance, and 
oppression, and mere delay. 

[Cited in Re VoffPl, Case No. 16,984; In re 
Frizelle, Id. 5,132; In re BelHs, Id. 1,276.] 

In bankruptcy. In this case an examffia- 
tion of the bankrupt [Juhus L. Adams,] at 
the Instance of one creditor, under the 20th' 
section of the bankruptcy act had been con- 
cluded- Another creditor obtained an order 
for a similar examination, on the return of 
which order the bankrupt objected to being 
examined, claiming that after one examhm- 
tion had been concluded, the other creditors^ 
were estopped from examining him further. 
The register held that they were not so es- 
topped. 

BLATCHFORD, District Judge. Bvery- 
creditor has a right, under section 26, tb ex- 
amine the bankrupt on oath as to the mat- 
ters specified hi that section. Such examhia- 
tion enures to the benefit of all creditors.. 
But the fact that one creditor has examined' 
the bankrupt is no reason for withholding- 
the privilege from another creditor. Yet the- 
register must In the exercise of a sound dis- 
cretion, so regulate the time, and manner,, 
and course of the examinations, as to protect 
the bankrupt from annoyance and oppression- 
and mere delay, whUe at the same time full 
and fah" opportunity is allowed to the credit- 
ors to hiquire as to the matters specified in 
the 26th section. 



'[Reported by Robert: D. Benedict, Esq., and 
here reprinted, by permission.] 
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Case No. 41. 

In re ADAMS. 
[5 Ben. 544.]* 

District Court, S. D- New Torli. March, 

1872. 

Bakkruptct-Notice to Creditors— Maushal's 

Returx. 

A return of the marshal that J^ had "sent 
written or printed notices to the creditors 
Tamed on^he^chedules. and herewith returned 
which schedules were made up by him on the 
best information he could obtain m respect 
thereto, after diligent search," is sufficient. 

In bankruptcy. The marshal, as messen- 
ger in this case, made return to tlie warrant, 
that he had "sent written or printed notices 
to the creditors named on the schedules, and 
herewith returned, which schedules were 
made up by him on the best information he 
could obtain in respect thereto. At the 
meeting of creditors, one of them objected to 
the return, as being insufficient, in the ab- 
sence of any statement that the bankrupt 
had not delivered to the marshal a schedule 
of his creditors, or had refused to deliver 
such schedule, or that any proceeding had 
been taken ineffectually to compel him to 
deliver such schedule, and in the absence of 
any statement showing the sources of the 
mai-shal's information. The register certified 
the question to the court, with his opmion 
that the return was sufficient. 

BLATCHFOBD, District Judge. I concur 
In the view of the re^ster. 



Case "No. 42. 

In re ADAMS. 
[6 Ben. 50.]^ 
District Court, S. D. New York. April, 1872. 
Examination of Witness-Form of Oath. 
An attorney, who is called as a !?Jfi^es3 fa a 
nroceeding in tanltruptcy, is not entitled to add 
?r?hroath which he talces a reservation of a 
rhrht to refuse to answer any question on the 
S'ound of privilege as the attorney or counsel 
of the bankrupt. 
[See note at end of case.] 

In bankruptcy. On the application of the 
assignee in bankruptcy in this case, a sum- 
mons was issued to an attorney to appear as 
a witness. He appeared before the register 
on the 16th of March, 1872, and was sworn 
in these words: "I do solemnly swear that 
I will make true answer to all such ques- 
tions as may be proposed to me respecting 
all the property of the said James M. Ad- 
ams, the bankrupt above named, and aU 
deaUngs and transactions relating thereto, 
and wUl make a full disclosure of all that 
has been done with the said property, to 
the best of my knowledge, information and 
belief; and that I will make true answers 

^[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



to all questions which may be put to me 
relating to the disposal or condition of the 
said property of the said bankrupt, to his 
trade and dealings with others, and his ac- 
coimts concerning the same, to all debts 
due to or claimed from him, and to all 
other mattei-s concertdng his property and 
estate, and the due settlement thereof ac- 
cording to law, reserving my right to refuse 
to answer any question in regard to such 
matters on the ground of privUege as the 
attorney and counsel of said Adams, which 
I may not be able to answer except in con- 
sequence of my retainer as such attorney and 
counsel, and from information derived from 
my client as such." The examination was 
adjom-ned till the 18th of March, when the 
witness appeared. The assignee refused to 
proceed with the examination of the witness 
under the oath which he had taken. The wit- 
ness then proposed to take an oath in the 
following form: "I, being duly sworn in re- 
I gard to the matters now pending before the 
said register, say, &c." To this the assignee 
objected. The register certified the question 
to the court, 

BliATCHFORD, District Judge. The prop- 
er form of oath is the first, without the 
reservation added to it. The assignee was 
right in declining to proceed with the ex- 
amination of the witness under the oath 
administered March IGth, 1872, and in ob- 
jecting to the witiiess being sworn in the 
form proposed by tlie witness. 

[NOTE. The attorney of a bankrupt can- 
not refuse to be sworn, on the ground of priv- 
ilege, nor can he object till »orae qufstiou is 
asked which invades su«-h pnvili'Jie. In re 
Woodward, Case No. 17,999. For instances 
in which certain questions were held to be 
proper, see In re Aspinwall, Id. 5Jl. 



Case "No. 43. 

In re ADAMS. 
[3 N. B. R. 561, (Quarto, 139.)] 
District Court, D. Massachusetts. 
Baxkuuptct — DiscHAUGE— Fraud— Evidence, 
[A debtor, carrying on business through agents 
in the country at large, made, in January, 
several conveyances to his wife, and. in the 
following May. filed his voluntary petition m 
bankruptcy. He was insolvent at the time of 
the transfers to his wife, but claimed that he 
did not know it, as he had not then settled 
with his agents. Held, considering his duty to 
know the state of his affairs, the short time 
that elapsed between the conveyances and the 
filing of the petition, the great improbability 
of his story, and the fact that he and his wife 
had not attempted to repair the error, that he 
was not entitled to a discharge.] 
[Cited in Re Raiusford, Case No. 11,537.] 

[In bankruptcy. Application by Reuben 
A. Adams, a bankrupt, for discharge from 
liis debts. Denied.] 

E. Avery, for the bankrupt 

J. D. Ball, for the creditoi-s. 
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LOWELL, District Judge. The proceed- 
ings in bankruptcy were begun by the vol- 
untary petition of the debtor, May 19, 1868. 
In January of that year, he conveyed two 
parcels of land at Provincetown, and a 
fractional share in three several schooners, 
to his wife, Caroline M. Adams. The bank- 
rupt has carried on for many years a rather 
peculiar kind of business, which he called 
B. general auction and commis^on business, 
and which consisted of buying goods at 
wholesale and sending them to various 
country towns, large and small, to be dis- 
posed of by his travelling agents by auc- 
tion. He usually caned in his accounts and 
made an examination of the state of his af- 
fairs in January of each year; but he swears 
he did not do so in the year of his failure 
until the report of his insolvency had been 
spread abroad, and his creditors had be- 
come alarmed and attached his property, 
which was in the month of May, and that 
when ue then called upon his agents for 
their returns, he found to his surprise that 
Ills creditors were right, and that he was 
deeply insolvent He explains tiie transfers 
to his wife by saying that she owned a large 
estate which he had tried and intended to 
keep separate from his own, and that by 
some mistake this property was put into 
liis name, though in eqmiy and justice it 
was always hers. The time chosen for the 
conveyances he accounts for by its being 
January, which he says is settling time, and 
that he wanted to Imow how he stood, as 
he was about to change the nature of his 
business. 

The evidence shows that In 1855, AUam.<j 
settied npon his wife all his interest In his 
father's estate, and there is nothing to Im 
poach this transaction, which was done un- 
der the advice" of counseL But the inden- 
ture of trust contained a power to Adams 
and his wife to revoke the uses, which they 
did in the following year; and since that 
time the titte of the wife must depend upon 
the general law of Massachusetts regulating 
the property of married women. Some of 
the shares of bank stod^, and perhaps other 
evidences of property, have always remained 
in Mrs. Adams' name, and I do not see that 
th(» present creditors of her husband can lay 
any claim to these, it not appearing that the 
triinsfer was iUegal or fraudulent when it 
was made. But it is otherwise with the 
property conveyed by the uusband to the 
wife in January, 1868. Whatever may have 
been the supposed equitable right of the 
wife to this property as against her hus- 
band, there Is nothing, so far as appears, to 
mark it as hers, or even to show that any 
specific money or estate of hers had been 
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usea to buy it There was no trust, express 
or Implied, impressed upon it, and it -wan 
part of his apparent capital. The trans- 
fers, therefore, must be examined upon their 
merits as gifts from the husband to the wife 
at tuat time, and the case has very properly 
been so argued on both sides. As such they 
cannot be sustained. In arrivhig at this con- 
clusion it is not necessary to inquire into 
any doubtful or contested points of ^aw. 
Granting that a bona fide settiement upon a 
wife will be upheld, excepting when the 
husband is actually insolvent at the time— 
which is a good deal more than has ever 
been decided in Massachusetts— stiU It Is 
clear that Adams was insolvent when these 
transfers were made. This Is not denied. 
But it may be said that he was not aware 
of his situation, and therefore ought not to 
suffer by a refusal of his certificate, though 
the assignee should be entitied, upon the 
facts as they now appear, to avoid the 
transaction, as a technical fraud upon the 
creditors. If the bankrupt and his wife had 
siirrcndered this property as soon as the 
ndstake was discovered, the casa would 
stand very dlfferentiy; but as he iitis not 
aoue so, nor made any attempt to repair 
his error, I find it the more difficul*: to be- 
lirtve that it was a mere mistake. His c«m- 
ducv since his admitted insolvency, and the 
character of his answers to the int<jn'oga- 
tioiis propounded to hhn in his examination, 
tUe great improbability of his story, the 
short time before his actual failure, all go 
to Ehow that the conveyance was :uade 
after, and not before his suspicions of his 
scvency had "been aroused. Thera cannot 
he a doubt that he has committed a fraudL 
on the act, and that he ought to have 
known the state of his affairs, and he has 
failed to show to my satisfaction that he 
did not know it Whether, if he had per- 
suaded me that he simply made the deeds 
without inquiry, or even witii good reason 
to suppose hhnself solvent, he could still be 
discharged, unless he made restitution, I 
need not decide; nor need I Inquhre whether 
he kept proper books of account, nor wheth- 
er the loss of his books is chargeable to him 
because upon the mahi and most important 
part of the case I decide that the discharge 
must be refused. 



ADAMS, (The BEN.) 
[See The Ben Adams, Case No. 1,289.] 

ADAMS, (BAILEY WRIN(5ING}-MA0H. 
CO. V.) 

[See Bailey Wringing-Mach. Co. r. Adams. 
Case No. 752.1 
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Case No. 44. 

ADAMS et al. v. BANCROFT. 

[3 Sum. 384;* 1 Law Rep. 319.1 

Circuit Court, D. Massachusetts. Oct. Term, 

1838. 

Customs Duties— Propeuty SSubject to Ddtt— 
Act of 1833— Pkenou Bilk Gloves— Laws Im- 
posing Duties Stkictly Constuued. 

1. By the act of congress of 1833, c. 54, § 4, 
[4 Stat. C30. c. 55, § 4,] French silk gloves 
are free of duty upon importation. 

[Cited in Whiting v. Bancroft, Case No. 
17,575.] 

2. Laws imposing duties are not construed 
beyond the natural import of the language, and 
duties are never imposed upon the citizens up- 
on doubtful interpretations. 

[Cited in Hartranft v. Wiegmann, 7 Sup. Ct. 
Rep. 1240, 121 U. S. 609; Devereaux v. 
City of Brownsville, 29 Fed. Rep. (o4; Red- 
den V. Iselin, 31 Fed. Rep. 266; Swayne v. 
Hager, 37 Fed. Rep. 783.] 
[3. Cited in Sixty-Five Terra Cotta Vases, 18 
Fed. Rep. 510, to the point tnat one, of the 
best-settled rules of interpretation is that 
articles grouped together are to be deemed to be 
of a kindred nature, unless there is something 
in the context which repels that inference.] 
[See U. S. V. Ullman, Case No. 16,593; Pow- 
ers V. Barney, Id. 11,361.] 

[At law. Action of assumpsit by Charles 
F. Adams and others against George Ban- 
croft, coUector of the port of Boston and 
Charlestown, for money bad and received.] 
The parties agi-eed upon the foliowing state- 
ment of facts:— **Tbe plaintiffs, in November 
last, imported a quantity of silk gloves from 
France. The defendant, who Is collector of 
the port of Boston and Charlestown, In this 
district, refused to permit them to be entered 
free of duty, and required the plaintiffs to 
pay thereon a duty of twenty-three and a 
half per centum ad valorem. The plaintiffs 
protested against this claim as not author- 
ized by law; but as they could not other- 
wise obtain possession of their property, 
they paid to the collector the sum of two 
hundred and ninety dollars, being the amount 
of duties claimed by him on the said mer- 
chandise, at the same time requesting him 
not to pay over that money to the United 
States, as they intended to commence an ac- 
tion against him to recover it back." [Judg- 
ment for plaintiffs.] 

The cause was argued by Smith, in the ab- 
sence of the district attorney, for the col- 
lector, and by C. P. Curtis, for the plaintiffs. 

STORY, Circuit Justice. This Is an amica- 
ble action to ascertain, whether by the tariff 
act of 1833, chapter 54, [4 Stat 630, c 55, 
g 4,] French sUk gloves are free of duty upon 
Importation. By the 4th section of that act, 
It is among other things enacted, that there 
shall be admitted to entry free from duty, 
"worsted stuff goods, shawls, and other 
manufactures of silk and worsted, manufac- 
tures of silk, or of which silk shaU be the 

^[Reported by Hon. Charles Sumner.] 
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component material of chief value, coming 
from this side of the Cape of Good Hope, ex- 
cept sewing silk." That these silk gloves 
came from France, and of course from a 
place tills side of the Cape of Good Hope, 
is admitted; and that they are manufac- 
tures of silk is perfectly clear, so that they 
seem to fall within the descriptive words of 
the section, and as such are free of duty. 
Unless there be some other section In the 
act of 1833, or in some other act, which qual- 
ities or modifies this general exemption, 
there would seem to be an end of the mat- 
ter. But it is contended on behalf of the 
United States, that such a qualification or 
modification results by implication of law 
from the provisions of the tariff act of 1832, 
chapter 224, [4 Stat 583, c. 227.] The argu- 
ment is in substance this, that in the second 
paragraph of the second section of the act 
of 1832, mitts and gloves are made subject 
to a specific duty of twenty-five per centum, 
and silk gloves fall within this description; 
and that the fifteenth paragraph of the 
same act which lays a duty "on all manu- 
factures of silk, or of which silk shall be a 
component part coming from beyond the 
Cape of Good Hope, ten per centum ad va- 
lorem, and all other manufactures of silk, 
or of which silk is a component part, five 
per centum ad valorem, except seAving 
silk, which shall be forty per centum ad va- 
lorem," was intended to cover other manu- 
factures of silk, excludmg silk gloves; and 
that the act of 1833 repealed the duty only 
on manufactures of silk, which are within 
the fifteenth paragraph. 

It appeai-s to me, that the argument is not 
well founded upon the true construction of 
the act of 1832. The second paragraph of 
tlie second section of that act appears to me 
to refer entirely to goods composed wholly, 
or in part of wool. It lays a duty *'on all 
milled and fulled cloths of which wool shall 
be the only material, &c., five per centum 
ad valorem, on worsted stuff goods, shawls, 
and other manufactures of silk and worsted, 
ten per centum ad valorem, on woolen yam 
four cents per lb., and fifty per centum 
ad valorem, on worsted, twenty per centum 
ad valorem, on mitts, gloves, bindings, blan- 
kets, hosiery, and carpets and carpeting, 
twenty-five per centum (with certain excep- 
tions, not necessary to be named), on flan- 
nels, bockings, and baizes, sixteen cents the 
square yard, and upon merino shawls made 
of wool, all other manufactiires of wool, or 
of which wool is the component part, and 
on ready made clothing, fifty per centum ad 
valorem." Now, construing this Clause ac- 
cording to the ordinary rules of interpreta- 
tion of statutes of this sort it seems to me 
difficult to maintain that any other articles 
were within the scope of the paragraph, 
than those, which are wholly of wool, or of 
which wool is a component part Every 
other article, except mitts, gloves, and bind- 
ings, would certainly fall within that pro- 
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dlcament Mitts, gloves, and bindings, may 
be of that material; and the closing -words, 
"all other manufactures of wool, or of which 
wool is a component part," afford a very- 
strong presumption that this must have 
been the intent of the legislature, as they 
grammatically, as well as logically, mean 
"otlior" than the preceding enumerated arti- 
cles. 

One of the best settled rules of interpre- 
tation of laws of this sort is, that the arti- 
cles, grouped together, are to be deemed to 
be of a kindred nature, and of kindred ma- 
terials, unless there is something in the con- 
text which repels that inference. Noscltur 
a sociis, is a well foimded maxim, api)lica- 
ble to revenue, as well as to penal laws. 
But the fifteenth paragraph of the same act 
still more fully demonstrates that this must 
have been the intent of the legislature. That 
paragi*aph declares the duty "on all manu- 
factures of silk, or of which silk shall be the 
component part, coming from beyond the 
Cape of Good Hope, ten per centum ad va- 
lorem, and on all other manufactures of 
silk, or of which silk is a component part, 
five per centum ad valorem, except sewing 
silk, which shall be forty per centum ad va- 
lorem." Now, this paragraph plainly in its 
terms includes aU manufactures of silk, ex- 
cept sewing silk. Upon what ground, then, 
can the court say, that all manufactures of 
silk are not to be deemed included In the 
sense of that statute, when they fall within 
the terms? Certainly it is Incumbent upon 
those, who insist upon any exception, to 
establish, that it unequivocally exists. It 
is not sufficient to show, that it might possi- 
bly exist inconsistently [consistently] with 
the words. It must be shown positively to 
exist If the legislature had intended to ex- 
cept silk gloves, the exception ought to have 
been found in the paragraph. • oewing silk" 
is excepted; and in such a case the excep- 
tion of one thing is equivalent to an affirma- 
tion of the exclusion of all other manufac- 
tures of silk in the same paragraph. Ex- 
ceptlo probat regulam de rebus non exceptis. 
Be^des, If the second paragraph is to be 
construed as including silk gloves, imder the 
denomination of mitts and gloves, it becomes 
repugnant to the generality of the fifteenth 
paragraph. If, on the other hand, it be con- 
strued to apply only to mitts and gloves, of 
which wool is a component part, then the 
paragraphs are in perfect harmony with each 
other. In this way, all the language used 
has its ht and due appUcation and meaning; 
and it Is certainly the duty of courts of 
jastlce to give such an interpretation to 
eveiy statute, as, if possible, will make all 
its provisions consistent with each other. 
I may add In ttiis connection, that laws im- 
posing duties are never construed beyond 
the natui-al import of the language; and 



duties are never imposed upon the citizens 
upon doubtful interpretations; for every du- 
ty Imposes a burthen on the pubhc at large, 
and is construed strictly, and must be made 
out in a dear and determinate manner from 
the language of the statute. 

But even supposhig, that the act of 1832 
would admit of the interpretation contended 
for, so as to include sUk gloves under the 
denomination of "mitts and gloves" In the 
second paragraph, still it wo\ild by no means 
follow, that the act would not be repealed 
by the act of 1833. The fourth section of 
this act declares, that "worsted stulf goods, 
shawls, and other manufactures of sUk and 
worsted" shaE be free of duty; thus direct- 
ly repealing the duty on the very articles 
contained In the second paragraph of the 
second section of the act of 1832, above 
cited. Then follow the words "manufac- 
tures of silk or of which silk shall be the 
component material of chief value from this 
side of the Cape of Good Hope, except sew- 
ing silk," which are also declared free of 
duty. Now, these words plainly, in their 
natural and obvious meaning, repeal all 
duties on manufactures of silk, except sew- 
ing silk. How, then, can the court say, that 
other exceptions shall be ingrafted on the 
words of the act? If silk gloves are still 
to pay duty, what manufactures of sUk are 
not to pay a duty? No exception is made 
by the legislature, but of sewhig sUk. What 
ground is there for the court to create other 
exceptions? How can the court say, that 
it was not the policy of the legislature to re- 
peal the duty on silk gloves, as well as on 
other manufactures of silk? The act makes 
no such exceptions, and implies none. I 
profess myself utterly unable to compre- 
hend what authority tlie court have to insert 
a positive exception Into the language of the 
act, not necessary to its sense, or to its dec- 
larations. 

My judgment is, that "silk gloves" are by 
the act of 1833 free of duty, and, conse- 
quently, that the plaintiffs are entitied to 
recover back the duties paid by them. 

I wish only to add, that this action, being 
between citizens of the same state, would 
not have been wltiiin the jurisdiction of this 
court from the diaracter of the parties. 
It Is, however, brought within the jurisdic- 
tion of the cotirt in virtue of the second sec- 
tion of the act of the second of March, 1833, 
chapter 56, which extends the jurisdiction 
of the circuit courts of the United States 
"to all cases in law and equity arising imder 
the revenue laws, for which other provi- 
sions are not already made hj law." I have 
not thought it necessary, therefore, to ex- 
amine into the form of the declaration, be- 
cause the statement of facts, agreed to by 
the parties, clearly brings the case within 
the statute. 
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ADAMS et al. v. BLODGBTT et al. 

[2 Woodb. & M. 233;» 10 Law Rep. 69; 17 
Hunt, Mer. Mag. 79.] 

Circuit Court, D. Massachusetts. Oct. Term, 

1846. 

Assignment por Benefit of Creditors — Con- 
sideration—Consent OF CuBDiTORS— Trustee 
Process.' 

1. If the creditors of a failing debtor meet 
and agree to take an assignment of all his 
property towards paying the debts of all, and 
to have him continue responsible for any bal- 
ance; and this is carried into efEect by taking 
such assignment and possession of the prop- 
erty; it is valid against one of the creditors, 
who was not present, and brings a trustee pro- 
cess against the agent of the creditors, who has 
charge of the property. 

2. The consideration is good, on account of 
the trust or contract, and the presumed assent 
of those creditors not expressly dissenting. 
But here it was clearly good, as the creditors 
actually assenting had claims exceeding in 
value all the property assigned. 

3. A conveyance to a portion of one's cred- 
itors for a full consideration is valid at com- 
mon law, and h. fortiori, a conveyance to all of 
them. 

4. Such a conveyance, the debtor agreeing 
still to be liable for the balance, is better for 
them than the insolvent law, and cannot be 
considered a fraud upon it. The insolvent laws 
have repealed the prior act in Massachusetts 
as to preferring creditors, but do not abrogate 
all conveyances like this at common law. 

5. The present creditor can now come in and 
obtain his pro rata share of the property as- 
signed for the benefit of all, or can, for the 
usual reasons, have the case put into insolvency 
under the statute, and the property thus dis- 
tributed. But the proceedings already bad are 
valid till this is done. 

At law. This was an action of assumpsit 
[by Franklin Adams and others] against [Jo- 
seph P.] Blodgett, the principal, for $945.75, 
money had and on an account annexed. The 
principal was defaulted. One of the defend- 
ants, summoned in as a trustee, viz., F. 
Wells, denied having any goods or credits of 
Blodgett in Ms hands, and was discharged. 
The other, O. Libby, disclosed the following 
general facts in his answer to the interroga- 

UReported by Charles L. Woodbury, Esq., 
and George Minot, Esq. 17 Hunt, Mer. Mag. 
79, contains partial report only.] 
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tories put by the plaintiff. Joseph F. Blodg- 
ett, the principal, failed in business, in the 
latter part of March, 1846, and a meeting of 
a large portion of his creditors was held, 
and several others not present agreed to fol- 
low the course which those present should 
agree on. They finally and mutually con- 
tracted, that J. Blodgett should give up to 
his creditors all his property and credit; and 
what of his debts these did not pay, he sUp- 
nlated in writing to discharge at some future 
time. He further agreed, that his brother, 
H. Blodgett, to whom had been sold his 
goods and other interests in Robbinston, 
Maine, should surrender them and the 
amoimt collected on them, upon restoring to 
him the note executed therefor. It was fur- 
ther stipulated, that some one of the credit- 
ors, in behalf of all, should go to Robbin- 
ston and take possession of the property and 
effects of Blodgett there, and O. Libby was 
selected for that purpose. On the 2d of 
April, 1846, Blodgett gave to Libby a written 
order to have the charge of all his property, 
books, and notes, "at R. and elsewhere," and 
to dispose of them "for the benefit of all his 
creditors." Libby went accordingly and took 
possession of them, H. Blodgett conveying 
or assigning to him in writing all he had 
received, and taking back from Libby his note 
given therefor to J. F. Blodgett. 0. Libby 
disclosed next, that he had collected from 
this property about $350 in potatoes. He fur- 
ther stated, that in September last, and since 
this suit was instituted, Libby and his part- 
ner agreed with J. F. Blodgett to release 
their debt to him, if his other creditors would 
do the same for $30, but the arrangement 
i had not been completed. 

The amount of the claims of those cred- 
itors, present or represented In March, 1846, 
was testified to be greater than all, which O. 
Libby had collected from the accounts and 
the value of the other property which ke 
received. In answer to additional interroga- 
tories, Libby says that he has collected, be- 
side the potatoes, since the suit $350.00 

for sale of goods in the store, 217.47 

from wood, &c 160.00 



$727.47 
and has a sled worth $10, and barrels 

empty, 1400 in number. 
On this disclosure, the plaintiff moved to 
charge Libby for the whole sum of $727.47. 

P. W. Chandler, for plaintiff. 
Brown, for Libby. 

WOODBURY, Circuit Justice. The pro- 
ceeding in this case, so far as regards Libby, 
the garnishee, is an equitable one. The form 
of the process is not a capias against the 
body, or an attachment of his property; but 
is a mere subpoena as in chancery to appear 
and answer- The plea, when appearing, is 
not one as at common law, but an answer to 
interrogatories, and usually verified by his 
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oath only, and liis liability Is not put to the 
jury except in peculiar cases, but tried by 
the court. If charged, also, it is on principles 
rather of equity than law, as it is on the 
ground that he holds something in trust for 
the debtor, and something which, on the 
principles applicable to trustees, he ought not 
to retain from the creditors of the cestui que 
trust; something, in short, which, ex aequo 
et bono, the special statute governing those 
proceedings considers that a creditor should 
be allowed to draw out of his hands. 2 Bac. 
Abr. "Customs of London," H; Evans v. Ea- 
ton, [Case No. 4,559;] [Wells v. Banister,] 4 
Mass. 514; [Whiting v. Earle,] 3 Pick. 201; 
[White V. Jenkins,] 16 Mass. 62. The chief 
or leading question then here is, whether 
lilbby holds any such property of Blodgett— 
property which he ought in justice as well as 
law to surrender entirely to this plaintiff, as 
one of the creditors of Blodgett? I am very 
readily conscious of many cases somewhat 
like this, where property ought to be thus 
surrendered or accounted for to one creditor. 
Such are several of those cited at the bar 
for the plaintiff, and chiefly resting on some 
fact, that the prevailing party then was prior 
in time in making his attachment; or the 
other party in possession had been guilty of 
fraud. 

In an analysis of the principles involved in 
those cases, I apprehend they will all be 
found to contain some important elements 
which do not exist here, and which rendered 
it illegal or inequitable, there to let the prop- 
erty remain in the hands of the respondent. 
Thus if the plaintiff made his attachment be- 
fore the conveyance was completed, the rule, 
prior tempore, potior jure, well applies at 
common law. [Keech v. Hall,] 1 Doug. 21; 
[Dearie v. Hall,] 3 Russ. 20. So, where a 
debtor in failing circumstances, conveys 
property to a third person, or a creditor, for 
an inadequate consideration, there, whether 
the proceeding is by attachment of the prop- 
erty, or by a trustee process, the conveyance 
Is held to operate as an injury or fraud on 
other creditors, as it lets the property go to 
a stranger, or a single creditor, without an 
adequate consideration. It prevents the 
other creditors from getting as much from 
the property of the debtor as ought to be 
got from it, and thus defrauds them; and 
hence the conveyance is considered void. 
See cases of this character. Kimball v. Fen- 
ner, 12 N. H. 248; Everett v. Read, 3 N. H. 
55. 

Again, If a debtor, when failing, assigns 
his property to a portion of his creditors, 
to the exclusion entirely of others, who will 
not come in and release him, either for a 
share in that property, or for some reduced 
per centiige on their dairas, it has been held, 
that such a conveyance ought not in justice 
to stand, as it attempts to force other cred- 
itors to compoimd or relinquish a part of 
their honest claims, on the penalty of losing 
the whole. Jewett v, Barnard, 6 Greonl. 



oS3; Halsey v. Fairbanks, [Case No. 5,964;] 
[Copeland v. Weld,] 8 Greenl. 411; 2 Kent, 
Comm. 420; Bradford v- Tappan, 11 Pick. 
78; Brewer v. PItltin, Id. 298. But if such 
a conveyance was to a part of one's cred- 
itors, as a mere preference of them on ac- 
count of the favored character of their 
claims, and for an adequate consideration, 
it would not at common law be void. There 
a man may honestly pay any one of his cred- 
itors in full, in the usual course of business, 
though he has not enough left to pay all. 
[Russell V. Woodward,] 10 Pick. 40S; 
[Brooks V. Marbury,] 11 ^Vheat [24 U. S.} 
7S; Halsey v. Fairbanks, [Case No. 5,964;] 
Haven v. Richardson, 5 N. H. 113. Bat 
then ho nmst soil or convey for Its fair 
value, and no secret tinist must exist to 
the injury of others, or to the special 
benefit of the debtor. [Cobum v. Pick- 
eiing,] 3 N. H. 415; [Russell v. Woodward,] 

10 Pick. 412. So if the creditors have 
not In truth assented to the assignment, in 
sufficient numbers and value to cover the 
property assigned, it has been held in this 
state that the consideration may be deemed 
inadequate and void as to the creditors who 
have not assented, though good as to those 
assenting. Russell v. Woodward, 10 Pick. 
408; [Bradford v. Tappan,] 11 Pick. 78; 
[Brewer v. Pitkin,] Id. 298; [Ward v. Lam- 
son,] 6 Pick. 358. In the first of these cases, 
also, the debtor was left in possession of 
the property, which is always a badge or 
evidence, slight or otherwise, of fraud- 
Clark V. Morse, 10 N. H. 236; Deshon v. 
The Medora, [Case No. 3,820;] Cobum v. 
Pickering, 3 N. H 415; [Griffin v. Bixby,] 
12 N. H. 454; [Bartlett v. WilUams,] 1 Pick. 
288. So any evidence of a secret trust or 
confidence tends to vitiate the deed. [Wld- 
gery v. HaskeU,] 5 Mass. 144; [Paul v. 
Crooker,] 8 N. H. 288. It has been held, 
likewise, that if a surplus exist, after satis- 
fying the creditors assenting, or those for 
whom the property was conveyed, it can 
imdoubtedly be reached by a' trustee process. 
[Bradford v. Tappan,] 11 Pick. 78; [Borden 
V. Smnuer,] 4 Pick. 265; [Andrews v. Lud- 
low,] 5 Pick. 28; [Widgery v. HaskeU,] 5 
Mass. 144; Jewett v. Barnard, 6 Greenl. 
385; [Com. v. Green,] 17 Mass. 552; 2 Kent, 
Gomm. 420; Leeds v. Sayward, 6 N. H. 83. 
The assent of prefen-ed creditors will usual- 
ly be presumed, (Copeland v. Weld, 8 
GreenL 411; [Brooks v. Marbury, 24 U. S.] 

11 Wheat 78;) while that of others, It is 
said, must generally be expressed, (Id., [Rus- 
sell V. Woodward,] 10 Pick. 408; [Jewett v. 
Bamai-d,] 6 Greenl. 384.) But where the as- 
signment confers on them as great or greater 
security and privileges as going into insol- 
vency would, (e. g., conveys all the property 
of the debtor for aH, and asks no release 
of the balance, as here,) It seems highly 
equitable and useful to presume the assent 
of creditors not present, and not afterwards 
dissenting. Copeland v. Weld, 8 Greenl. 
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414; Halsey v. Fairbanks, [Case No. 5,964.] 
.Sfte, also, [Marbury r. Brooks,] 7 Wheat. 
f20 U. S.] 556, 57S; [Brooks v. Marbury,] 11 
Wheat. [24 U. S.] 78. I* will not be neces- 
saiy, however, to give a decisive opinion on 
this presumption under the circumstances in 
this case, as the creditors actually assenting 
here had more due to them tlian all the value 
of the property. 

The present case will be found essentially 
unlike any of those which have been de- 
<'iared to be void. It is to be decided on the 
■disclosure alone as if true; and though the 
transaction, as tliere represented, was rather 
inartificial in form, and some parts of it 
without the writings usually resorted to on 
such occasions; yet it is a veiy natural ar- 
rangement, to be honestly made between 
creditors and a debtor on his failure, and 
is in parts of it reduced to writing, and is 
throughout consistent with the peculiar situ- 
ation of these parties. It seems to be con- 
ceded, that the debtor failed at Boston or 
SomerviUe in this state; tliat most of his 
property was in a remote part of Maine, 
and had been conveyed to a -brother, and 
the note of the latter taken therefor; that 
the creditors had no remedy but to attach 
the property conveyed in Maine to the 
brother, as if conveyed in fraud of the 
creditors of the vendor; or sue the brother 
as trustee, and thus attempt to charge him 
on account of fraud, or some other defect 
in the proceedings; or take an assignment 
of the note against the brother, if J. F. 
Blodgett was willing to make it, and collect 
sometliing on that towards satisfying their 
demands. Under tliese circumstances, there 
seemed to be no object nor benefit to the 
creditors as a whole in resorting to attach- 
ments or tiTJstee actions to try the validity 
of the title, at some expense and risk, when 
J. F, Blodgett, tlie debtor, was willing to 
convey to them tlie note taken for tlie prop- 
erty in Maine, and agree, as far as he could 
■effect it, that his brother should hand over 
to them the property and its proceeds on 
their returning to him the note; and that 
they might sell the property for the benefit 
•of all his creditors, and he stand accountable 
to pay the balimce of their debts at some 
future time. While the creditors as a whole 
could have no possible motive not to ac- 
cede to this proposition, it indicates on the 
part of the debtor, (whatever suspicion might 
otherwise have rested on his conveyance to 
his brother,) a willingness to have all his 
property of any description go to the bene- 
fit of his creditors, and of all his creditors 
rather tlian a few, and to pay them any re- 
maining balance, if able, at any future 
period. This was perfectly fair. Pickstock 
V. Lyster, 3 Maule & S. 371; Halsey v. 
Fairbanks, [Case No. 5,964.] 

It is a mistake to suppose the assignment 
was not for the benefit of all, and the 
promise to pay the balance, not applicable 



to all, whether present or absent What 
possible groimd, then; is there in this ar- 
rangement with the creditors for imputing, 
so far as regards that, either a fraudulent 
design in the debtor, or a fraudulent injury 
to any creditor? The debtor relinquishes 
every thing, and renews his promise for the 
balance not then paid, and the creditors get 
every tiling, and without conditions or re- 
strictions. See further, in respect to tliis, 
[Holblrd V.Anderson,] 5 Durn. & E. [Term R.] 
235; [Estwick v. Caillaud,] Id. 420; [Meux v. 
Howell,] 4 East, 1; [King v. Watson,] 3 
Price, 6. TUe debtor, it is admitted, may 
prefer at common law a part. Then why not 
treat all equally, when it is fairer? Again, 
the possession of the property was at once 
changed to the agent of the creditors, and 
without proving or presuming the assent of 
absent creditors, enough, as before stated, 
and particularly disclosed in the answer, 
were present here to equal by their debts 
the whole amount of property. These are 
facts shown with distinctness and not im- 
pugned, and which vary this case essentially 
from others which, have been cited. Russell 
V. Woodward, 10 Pick. 412; [Stevens v. 
BeU,] 6 Mass. 342; Widgery v. Haskell, 5 
Mass. 144. The old objection agahist these 
conveyances in trust, that no way existed to 
enforce them, there being no court of 
chancery in Massachusetts, is now entirely 
overcome by the extended chancery powers 
since vested in her courts of law, as well as 
overcome here by such powers existing 
fully in tills court [Copeland v. Weld,] 8 
Greenl. 414; [Brown v. Mintum, Case No. 2,- 
021;] [Scribner v. Hickok,] 4 Johns. Ch. 531. 
See, also, Foster v. Saco Manuf'g Co., 12 
Pick. 451, 454, in point as to the present 
case. 

It is questionable whether, looking at the 
matter in equity rather than at law exclu- 
sively, as was the practice here for some 
time, there is not always consideration 
enough, to support the conveyance in the 
trustees undertaking to sell and distribute 
the proceeds. Halsey v. Fairbanks, [Case 
No. 5,904.] But that need not be decided 
here; for on the principles settled in the old 
cases in this state, this conveyance, as be- 
fore shown, was on ample consideration. 
Indeed, it was pursuing almost the precise 
course pointed out by law under the present 
insolvent system, instead of dohig something 
to thwart or defeat it. It secured, in addition 
to what that does, the debtor's future lia- 
bility, and saved all the legal costs of going 
through the forms of that system. The last 
circumstance was probably a strong induce- 
ment for the parties here, who defend where 
the estate was small and the debtor willing 
to surrender every thine, to make this ar- 
rangement voluntarily, and save cost and ex- 
pense to all concerned. Nor was the insol- 
vent system needed to be resorted to, with a 
view to avoid under it any sale to third per- 
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sons, as might be proper for that purpose, 
\n some cases, [Poster v. Saco Manuf' g Co.,1 
12 Pick. 453-455; [Pemiiman v. Cole,] S Mete. 
[Mass.] 49G, 500. For here the third persons 
were willing to relinquish the sales previ- 
ously made, and did relmquish them on re- 
quest, and on the return of the note given 
for the consideration. But while this course 
was so manifestly beneficial to the creditors 
as a whole, paying them pro rata, equally, 
and applying to their debts all the proceeds 
of the debtor's property, witliout cost or ex- 
pense of the Insolvent system, and under the 
management and sales of one of their own 
number; and wlille they, as a whole, could 
have no interest in treating this proceeding 
as illegal or fraudulent, and could not so 
treat it, so far as they acquiesced or engaged 
in it, those credltoi-s, not present, or not rep- 
resented at the meeting in March 184G,like 
the plaintiff, were not obliged to sanction it. 
They might at their pleasure, attach the 
property in Maine, or trustee the brother, 
or even the respondent, one of the creditors, 
after receiving the property from the brother 
for the whole creditors. They might thus 
attempt to rip up all the proceedings for 
fraud or other defect, and if successful, se- 
cure the whole of their debts, instead of tak- 
ing a pro rata share; though tliey might be 
liable, before judgment is entered up, and 
possibly after, if before any levy or seizin 
of property, to have the debtor put into in- 
solvency by some other creditor, and their 
special lieu thus dissolved, and tiiat same 
general distribution compelled, which Is now 
voluntarily going on. 

It is not a little singular, as an illustra- 
tion of the real character of the present 
suit, and of the transaction it seeks to avoltl. 
that the suit. If suec-ossful, may end in a 
proceeding of Insolvency as to Blodgett's 
estate, which would distribute it precisely 
as is now doing, except with an amount 
reduced by costs instead of any addition 
or advantage; and that the present plaintiff 
would not then realize so much on his debt 
as now, by the deduction of his proportional 
amount of cost, nor would he then have 
any remedy left, as now, for the balance. 
There can be no surer or better test, per- 
haps, of the propriety of not withdrawing 
this property from the respondent, than 
that It io now in his hands, accompUshing 
more Io fulfil the social and moral purposes 
of the laws, than it would if withdrawn. 
Nor Is the arrangement doing this in Um 
teeth of any statute, or any provision of thi^ 
common law. The statute in this common- 
wealth, passed in 183G, prohibiting convey- 
ances to credltoi-s, was to prevent a con- 
veyance to preferred creditors or a favored 
few. Tliat is not this case; and besides, 
that statute is repealed by the insolvent 
act of 1838. Carter v. Sibley, 4 Mete. 
[Mass.] 20S. Nor does that insolvent act 
in terms prohibit any such conveyance aa ( 
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this; nor can it be implied from the fact, that 
the two courses are exactly the same. Tlipy 
differ mateiially and unfavorably to the 
debtor. This trust dispenses with several 
forms and considerable expense, and hol.li- 
the debtor still liable for the balanc*^. 
Whereas that course releases the debtor 
from liability for the balance, and subjects 
him to go through with the statutory course, 
in order to entitle himself to be released. 
Nor are the two courses inconsistent and 
Incompatible any more than Identical. Nor 
is one mode imperatively a substitute for 
the other. The present mode is more favor- 
able to the creditors, and hence Is not pre- 
sumed to be forbidden by the other. The 
debtor or the creditors may prefer either 
to the other, and if they do so unitedly, or 
if the debtor and most of the creditors do, 
neither the insolvent statutes, nor any public 
policy in it seem violated, or require a 
forced construction to abrogate this trust. 
The insolvent statute of 1838 was held to 
repeal the assignment statute of 1836, be- 
cause it substituted one statutory system 
for another statutory system, alike in sub- 
stance, but different in form. Carter v. 
Sibley, 4 Mete. [Mass.] 298. But here, the 
act of 1S38 does not repeal the present trust 
by an implication of this kind, because it 
is not a trust made under the act of 1836, 
and diffei-s in some particulars in substance 
from both of those statutes. Nor is there 
any principle of the common law opposed 
to this conveyance. Had it been made hon- 
estly and for an adequate consideration, 
even to a part only of the creditors, it 
would have been valid at common law. 
(See cases before.) And nobody ever 
doubted at common law that a conveyance 
to all one's creditors to secure their honest 
debts, if they assented, or if there was suf- 
ficient consideration, was valid. [Carter v. 
Sibley,] 4 Mete. [Mass.] 300, semb.; [Russell 
v. Woodward,] 10 Pick. 412; Stevens v. 
Bell, 6 Mass. 342. It is the very design and 
wish of the law, that the property should 
all go to them. This is also the refinement 
of the modem bankrupt or insolvent sys- 
tem to have it go equally as here. In aiding 
this, you aid justice rather than defeat it. 
You benefit rather than Injure the creditors 
as a whole. You are guilty of no fraud, 
either in fact or law, as to all or any por- 
tion of them. Certainly not in fact, when 
all the property is placed in the hands of 
all, or of a part for all; and certainly not 
in law, where none are excluded, and none 
required on any terms whatever, to execute 
releases or accept as final payment less than 
all their claims. 

Uuder this analysis of the subject, no 
fraud whatever seems to exist between the 
parties, whatever may have been contem- 
plated originally between the two brothers. 
How that may have been is not material 
here, as their contract must be considered 
either as rescinded, or the property sold by 
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the brother to the creditors themselves, 
towards the payment honestly of all their 
debts, and for the original consideration, 
the note, so as to purge away any fraud that 
might have been once contemplated against 
others. It is now held in trust for all, and 
hence the old sale injures or defrauds none. 
Nor is it any objection to the present agree- 
ment between ttie creditors and J. F. Blodg- 
ett, that it was not ail put ha writhig. It 
is clearly proved, part by parol and part by 
writing, and is not required to be shown 
by writing, either by the statute of frauds 
or any common law principle. The consid- 
eration for it is, also, as full and good as 
the consideration of the original debts of 
the several creditors, and the validity and 
amount of the debts of each is to be settled 
hi the same way, as hi all cases of assign- 
ments and trusts. If not done by the debtor 
and each creditor under the inspection of 
the agent or" trustee, so as to be satisfactory, 
it may be tested in a suit like this, and the 
trustee, on motion, be aUowed to defend 
for the debtor. So the whole administra- 
tion of the trust can be revised by a bill in 
chancery, if any debtor chooses. Nor is 
there any difficulty as to the creditors not 
present, and who do not choose to come hi 
and take thehr dividend with the rest They 
are left, like the present creditor hi this 
action, to a suit against the original debtor, 
and may seize any property they can find 
unassigned, or subsequently acquired, or his 
body, if liable. They stand like creditors, 
who do not choose to prove theh- debts 
under a bankrupt commission, and may re- 
sort elsewhere to any remedy or property 
which exists. But in this case, as no divi- 
dend has yet been awarded, the plaintiff 
could probably claim one out of the prop- 
erty, findhig it has been legally assigned 
to pay him as weU as the rest, so far as it 
goes, after deducting all reasonable costs 
and expenses. 

I see no objection to a continuance of this 
action, to see what the dividend to each 
creditor applyhig is, and how the trustee 
conducts, and to put further hiterrogatones, 
if his behavior should require It. But he 
cannot be charged with the whole property, 
or enough to pay the plaintiffs debt, on the 
disclosure as it now stands; though in due 
time he may be liable to account for a pro 
rata share to the plain.—, if desiring it. 
All which need be said now definitely on 
that, or the costs in this suit is, that the 
defendant, summoned as trustee, cannot be 
charged in the manner and to the extent 
claimed, and seems entitled to his cost. But 
it may become proper for him, at some en- 
sumg term, to pay over to the plaintiflC his 
proportionate share under the conveyance; 
or if the principal is forced by his creditors 
to go into insolvency under the statute of 
1838, the trustee may be liable to account 
and deliver over what he holds to the statu- 
tory assignees. [Insurance Co. v. Chandler,] 
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16 Mass. 275; [Borden v. Sumner,] 4 Pick. 
265. How that may be, can probably be 
settled by the next tenn; as also what the 
share of the plahitiff may be, if the estate 
is settled finally under the present convey- 
ance. Let the case, therefore, stand con- 
thiued, if the phihitife desires it, before any 
formal judgment is entered- 
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ADAMS V. BOSTON, H. & B. R. CO. 

[Holmes, 30;^ 4 N. B. R. 314, (Quarto, 99;) 5 

Amer. LaW Rev. 375; 18 Pittsb. Leg. J. 

154.] 

District Court, D. Massachusetts. Dec, 1870.» 

Bankhuptcy— "BUSINESS COHPouATiox"— Act of 

1867— iUti-KOAD Companies. 

A railroad corporation is a "business" corpo- 
ration, within the meaning of the thirty- 
seventh section of the bankrupt act of l»b7. 
[Cited in Alabama & C. R..O0. ▼• Jones, 

Case No, 126; In re Cahfornia Pac. B. Co.^ 

Id. 2.315; Winter V. Iowa, M. & N. P. Ry. 

Co.. id. 17,890; In re Oregon. B. P. & P. 

Co., Id. 10,560; New Orleans, S. 1. & L. 

B. Co. v. Delamore, 5 Sup. Ct. Rep. 1011, 

114 ir. S. 501.] 

In bankruptcy. Motion to dismiss a peti- 
tion ha bankruptcy filed agamst the Boston, 
Hartford, and Erie Railroad Company, for 
want of jurisdiction. [Overruled.] 

[Enoch G. Sweatt, anotiier creditor, after- 
wards presented a petition for review to 
the circuit court, which petition was denied. 
Sweatt V. Boston, H. & E. R. Co., Case No. 
13,684.] 

B. R. Curtis and B. F. Brooks, for the 
motion. 

B. F. Butter, C. S. Bradley, W. G. Rus 
sell, and T. K. Lothrop, for petitioner. 

SHEPLEY, Circuit Judge. This is a mo- 
tion to dismiss the petition hi this case, upon 
the ground that railroad corporations are 
not included withhi the provisions of the 
thirty-seventh section of the bankrupt act, 
and not subject to the process provided by 
the act, and that therefore this court has 
no jurisdiction in bankruptcy to entertain 
this petition. 

Tlie first ground of objection to the jxiris- 
Oiction of the court is, that a railroad corpo- 
iiition is a pubUc corporation, created for a 
public purpose, and bound to the state for 
the performance of a public duty. The 
thirty-seventh section of the bankrupt act 
provides as follows: "The provisions of this 
act shall apply to aH moneyed, business or 
commercial corporations and joint -stock 
companies." Section 58 enacts: "The word 
'pei-son' shall also include corporations." Sec- 
tion 58 is not, however, to be construed as 
applying the word "person" to Include any 

HReported by Jabez S. Holmes, Esq., and 
here reprinted by permission,] 

^[Affirmed by circuit court, in Sweatt v. 
Boston, a. & E. R. Co., Case No. 13,t>84.1 
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other coiporatlons as subject to tlie provi- 
sions of the act than those described in the 
thirty-seventh section. Public corporations, 
created for municipal or political purposes, 
and such private corporations as are ecdesl- 
astlcal, or eleemosynary, or established for 
the advancement of learning, are clearly not 
made subject to the provisions of the act 
Private corporations are divided into eccle- 
siastical and lay. Lay corporations are di- 
vided into -civil and eleemosynary. Civil cor- 
porations are created for an infinite variety 
of purposes; such as affording facilities for 
obtaining loans of money, the making of 
canals, turnpike roads, and the like. The 
words of the thirty-seventli section, "money- 
ed, business or commercial corporations," 
would seem to have been intended to em- 
brace all those classes of corporations that 
deal in or with money or property in the 
transactions of money business or commerce 
for pecuniary gain, and not for religions, 
charitable, or educational purposes. Accord- 
ingly, district courts of the United States 
In various districts have treated manufactur- 
ing, mining, and simDar corporations, and 
In one circuit at least, railway corporations, 
as subject to be dealt with under the pro- 
visions of the bankrupt act. But it Is con- 
tended that the public purposes for which 
railways are created, and the public duties 
they are bound to perform, make them 
public corporations; and therefore such a 
construction should be given to the words of 
the statute as would exclude them from its 
operation. In the popular meaning of tiie 
term, nearly every corporation is public, in- 
asmuch as they are created for the public 
benefit But if the whole interest does not 
ielong to the government, or if the corpora- 
Uon is not created for the administration 
Df political or municipal power, the corpora- 
don is private. "Strictly speaking," says Mr. 
Justice Story, in Dartmouth College v. Wood- 
ward, 4 Wheat [17 TJ. S.] 669, "public cor- 
porations are such only as are founded by 
the government for public purposes, where 
the whole interests belong also to the gov- 
ernment If, therefore, the foimdation be 
private, though xmder the charter of the 
government, the corporation is private, 
however extensive the uses may be to 
which It Is devoted, either by the bounty 
of the foxmder or the nature and objects 
of the institution. ... A bank whose 
stock is owned by private persons is a pri- 
vate corporation, although it is erected by 
the government, and its objects and opera- 
tions partake of a public nature. The same 
doctrine may be aflarmed of insurance, canal, 
bridge, and turnpike companies. In all these 
cases the uses may, in a certain sense, be 
called public; but the corporations are pri- 
vate, as much so, indeed, as if the franchises 
were vested In a single person." 

The case of Treadwell v. Salisbury ManuTg 
Co., 7 Gray, 393, 404, cited as an authoilty 
In support of tiie position that this Is a 



public corporation, Is not, in fact, in con- 
flict with the opinion of Mr. Justice Story 
just quoted. In the learned opinion of Judge 
Bigelow, in that case, he does refer to "cor- 
porations established for objects quasi public, 
such as railway, canal, and turnpike corpo- 
rations;" but he does not describe them as 
public corporations, but only as corporations 
established for objects quasi public. Neither 
upon principle nor authority can this corpo- 
ration be properly chissed among public cor- 
porations, or on that ground exempted from 
the operation of tne bankrupt act. It is 
further contended, however, that the legis- 
lature of Massachusetts, In creating this cor- 
poration, has subjected it to certain duties 
and liabilities; that these liabilities are not 
transmissible, that these duties cannot be 
delegated, that the corporation caimot di- 
vest itself of the power it has of perfox-mtng 
those duties; "that it is a Massachusetts 
corporation, a creature of the laws of Mas- 
sachusetts, placed under the supervi^on of 
the authorities and the courts of Massachu- 
setts, and liable to perform certain duties 
whidi, by the laws of Massachusetts, can- 
not be performed by any person to whom 
its property may be transferred or its fran- 
chises delegated." The force of this argu- 
ment, which seems to apply solely to Mas- 
sachusetts corporations, and to claim the ap- 
plication to Massachusetts railroad corpora- 
tions of a special exception from the opera- 
tion of the bankrupt act, independent of 
and distinct from any rule which may apply 
to railway corporations existing under the 
laws of other states. Is somewhat impaired 
by the fact that tiie duties of this corpora- 
tion have been delegated, and are now dele- 
gated, by the action of the supreme court 
of Massachusetts, to a board of receivers; 
that by the action of the same distinguished 
tribunal this corporation has been and now 
Is in fact divested of the power of perform- 
ing its public duties, and that it is not now, 
by reason of the action in the premises of 
the highest judicial tribunal in the common- 
wealth, In tiie possession or exercise of its 
franchises, so far as those franchises confer 
upon it the power to build, operate, and con- 
trol the railroad. And we look In vain into 
the legislation of Massachusetts for any In- 
dication of public policy to exclude the proi>- 
erty of railroad corporations, or such of 
their franchises as are in their nature as- 
signable and transmissible, from the liability 
to be taken by due process of law and ap- 
plied to the payment of corporate dqbts. 

East Boston Freight K. Co. v. Hubbard, 
10 Allen, 459, note. Is a case where the 
Grand Junction Railroad and Depot Com- 
pany became insolvent, and George W. Gor- 
don, a creditor, recovered judgment; and 
the sheriff levied his execution upon the 
franchise, and sold the same, with all the 
rights and privileges so far as related to 
the receiving of tolls for the term of ninety- 
nine years. The titie of the purchaser at 
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tlie sheriff's sale was upTield by the court 
A corporation, created for the purpose of con- 
stnicting, owning, and managing a railroad, 
cannot, it is true, make any alienation of its 
general franchise to he a corporation, or its 
subordinate franchises to manage and carry 
on its corporate business, without distinct 
legislative authority. Such is the law in 
England. Winch v. Birkenhead K. Co., 13 
Eng. Law & Eq. 506; South Yorkshire Ry. 
Co. V. Great Northern R. Co., 19 Eng. Law & 
Eq. 513; Shrewsbury & B. Ry. Co. v. London 
& N. W. Canal Co., 21 Eng. Law & Eq. 319; 
and in Massachusetts, Hendee v. Pinkerton, 
14 Allen, 381; Richardson v. Sibley, 11 Allen, 
C5; Com. V. Smith, 10 Allen, 455. This dis- 
tinct legislative authority for the alienation 
of the assignable and transmissible fran- 
chises of railroads to carry on their busi- 
ness of managmg a railroad and taking tolls 
has been freely accorded in Massachusetts; 
and tlie public policy of the commonwealth 
c^mbodled ui its legislation allows a creditor 
to sell these franchises on execution, and 
permits the corporations, within prescribed 
limits, to alienate them for the payment of 
debts or the security of creditors. Gen. St. 
Mass. c. 63, § 120 et seq.; Id. c 68, §§ 25, 26. 
It is contended that the authority given In 
the Massachusetts statute to attach and levy 
on "the franchise of a turnpike or other cor- 
poration authorized to take tolls" does not 
include railroad corporations; that the 
words "authorized to take tolls" are only 
applicable to turnpike, canal, lock, and bridge 
corporations, and not to railroads. An ex- 
amination, however, of the legislation of 
Massachusetts will show that "an authorily 
to take tolls" is given as one of the fran- 
chises of railroad corporations, and that 
similar words of description of such a fran- 
chise are found in all the general and special 
laws relating to such corporations. Similar 
words are also used as apt words of de- 
scription in the judicial decisions of Mas- 
sachusetts and other states, and in the deci- 
sions of the courts of the United States. Sec- 
tion 112, c. 63, Gen. St. of Massachusetts, 
relating to railroad corporations, provides, 
"Each corporation may establish, for Its 
sole benefit, a toll upon all passengers and 
property conveyed or transported on its 
road." This form of expression is found in 
ail the early railroad charters in this coimtry; 
and has been continued in use, so far as we 
are able to discover, to the present time. 
Section 5 of the act to establish the Boston 
and Lowell Railroad corporation enacts 
■"that a toll be and hereby is granted and 
«stabUshed, for the sole benefit of said cor- 
poration, upon, all passengers and property 
of all descriptions which may be conveyed 
or transported upon said road." The same 
right to take toll is conferred in the charter 
of the Boston and Providence Railroad, and 
continued in use in the charters granted to 
other railroads until embodied in the gen- 
■eral legislation respoctiug railroad corpoi-a- 



tions; after which the charters of many 
railroad corporations, and among others of 
those whose franchises have been since trans- 
ferred to the Boston, Hartford, and Erie 
Company, contained provisions conferring 
upon them the rights and subjecting them 
to the liabilities provided in the thirty-ninth 
and forty-fourth diapters of the Revised 
i^tatutes. Section 83, c. 39, Rev. St 1836, 
provides, "Every such corporation may 
establish, for their sole benefit, a toll upon 
all passengers and property," ttc. If, there- 
fore, the questions had not been previously 
decided by the supreme court of Massachu- 
setts, whose decision this court would adopt 
on a question of the constniction of a 
statute of the state, we should have no 
hesitation in deciding that railroad coi*pora- 
tiourf were subject to the provisions of the 
twenty-fifth and twenty-sixth sections of the 
sixty-eighth chapter of the General Statutes 
of Massachusetts, as "corporations autlior- 
i^ied to take tolls." The supreme court of 
the state has so considered the law In the 
cases before cited. But it is not believed 
that the question, whetlier railroad cor- 
porations are subject to be dealt witli under 
the provisions of the bankmpt act, is one 
the solution of which is dependent upon the 
special provisions of the statutes of the 
several states regulating the transfer of the 
corporate property or franchises, or the 
mode of applying them to the payment of 
the corporate debts. 

The grant of constitutional power to con- 
gress to establish uniform laws on the sub- 
ject of bankruptcies throughout the United 
States is general in its terms and unlimited. 
It was not doubted, at the argument on this 
motion, that it applied as well to corpora- 
tions as to natural persons. The only ques- 
tion which can arise is, ^ whether congress 
has, by appropriate legislation in the ex- 
ercise of its powers conferred by the con- 
stitution, rendered railroad corporations 
subject to the provisions of the act. As the 
system of bankruptcy is to be uniform 
throughout the United States, the solution 
of this question must depend upon the con- 
struction of the terms of the act itself, and 
not upon the particular legislation of the 
several states. "The provisions of this act 
shall apply to all moneyed, business or com- 
mercial corporations." To attempt to limit 
the word "business" in this clause of the 
statute, so as merely to be synonymous with 
"trading," would deprive it of any meaning 
beyond that included in the other words 
"moneyed and commerciaL" A trading cor- 
poration is a commercial corporation. The 
word "business" has a broader meaning as 
applied to corporations. Harris v. Amery, 
L. R. 1 C. P. 154. A railroad corporation is 
chartered to conduct the business of a com- 
mon carrier of passengers and mcrchau' 
dlse. Is there any principle of public policy 
which would require that the plain provi- 
I slons of the statute should receive such a 
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judicial construction as would exclude this 
class of corporations? 

"We liave already seen that the public 
policy of the state in which this corporation 
exists allows the alienation of the franchises 
and propei*ty of railroad corporations for 
the payment of their debts. The inconven- 
iences attending such alienations are obvi- 
ous. But as the argument ah inconvenienti 
has not been sufficiently strong to prevent 
the state from allowing tliese franchises to 
be sold, and the proceeds of the sale applied 
in payment of the debts of the first attach- 
ing creditors, It certainly does not apply 
with greater force to a statute providing 
for the more equitable division of the pro- 
ceeds among all the creditors. The fran- 
chise which authorizes a number of persons 
to be incorporated and subsist as a body 
politic, with power to maintain perpetual 
succession, is not alienable or transferable 
without direct .and positive legisl^ifive au- 
thority. This Is the franchise to be a cor- 
poration. It is the life of the corporation. 
Coupled with the grant of this franchise 
of corporate existence are the grants to the 
corporation of those franchises to carry on 
the corporate "business;" which are grants 
of valuable privileges, and which, in the 
case of most private corporations, may be 
transmitted (as the history of this corpora- 
tion shows tiiey have been transmitted re- 
peatedly) from one corporation to another, 
or to individuals, without great detriment 
to any pubUc objects for wliich they were 
created. TTiIs distinction bet^veen those 
franchises of a corporation which are in- 
alienable without a positive provision of 
law, and those possessing nothing in their 
nature inconsistent with their being trans- 
ferred or assigned, has never been more 
clearly defined than in tlie learned opinion 
of Mr. Justice Curtis, in the case of Hall v. 
SuUivan R. Co., [Case No. 5,048.] "The 
franchise to be a corporation is therefore 
not a subject of sale and transfer, unless 
the law, by some positive provision, has 
made It so, and pointed out the modes by 
which such sale and transfer may be ef- 
fected. But the franchises to build, own, and 
manage a railroad, and to take tolls there- 
on, are not necessary corporate rights: they 
are capable of existing in and bohig enjoyed 
by natural persons, and there is nothing 
In their nature inconsistent with their be- 
ing assignable." 

Tile grantee of the franchises of a corpo- 
ration to operate a railroad can acquire 
no greater riglits than the corporation It- 
self has by the terms of the charter. The 
purchaser must take his title subject to all 
the conditions of the original grant, and 
subject to all duties and liabilities to the 
state, the pulJlic, and individuals, none ot 
whose riglits can be impaired by the trans- 
fer. It does not appear to us that there are 
any sucli inherent difficulties in the way ot 
the sale and transfer of the propei-ty and 



franchises of a railroad, subject to these 
conditions and limitations, as would require 
us to give such a construction to the statute 
as would exclude the corporations from the 
operation of that clause of the bankrupt 
act, a literal construction of which clearly 
renders them Uable to "be dealt with under 
its provisions. 
Motion to dismiss the petition overruled. 

[The circuit court denied a petition to re- 
view this decree at the instance of Enoch G, 
Sweatt, another creditor. Sweatt v. Boston, H. 
& E. R. Co.. Case No. 13,084.] 
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ADAMS et al. v. BRADLEY et al. 

[5 Sawy. 217.]^ 

Circnit Court, D. Nevada. Aug., 1878. 

States and State Officeks — Action against 
State— Res Judicata. 

1. A state cannot be sued in its courts with- 
out its consent. 

[Cited in Spring Valley Waterworks v. Bart- 
lett. 10 Fed. Rep. 622, and in State v. 
Columbus & X, R. Co., 48 Fed. Rep. 628. 
See, also. Railroad Co. v. Tennessee, 101 

I J • O. OOi7.J 

[See note at end of case.] 

2. The appearance of the district attorney, 
or the attoriiey-ffeneral of the state, on behalf 
of the state, without express authority of law, 
does not give jurisdiction over the state as 
defendant in the action. 

[See note at end of case.] 

3. Comp. Laws Nev. § 2778, does not au- 
thorize the attorney-general to so appear for 
the state generally in an action against it<? 
officers hi their individual capacity, as to make 
It a party to the action, and conclude it by the 
juilgniont. 

4. Treadway sued Slingerland, in his indi- 
vidual capacity, to recover possession of lands 
upon which the Nevada state prison is situated. 
Slingerland, who was at the time lieutenant- 
provernor of the state and ex officio warden 
of the state prison, set up as a defense tiOe 
in the state, and that he was in possession 
under the state as warden of the state prison, 
and not otherwise. R. M. Clarke. Avho was 
then attorney-general of the state, appeared 
as attorney for the defendant without usinj; 
his official designation in the signature to the 
pleadings. Treadway recovered judgment. In 
a subsequent action by the successors in in- 
terest of Treadway against the governor, 
warden— the successor in office to Slingerland — 
and other officers of the state, to recover the 
same land: Held, that the judRment in said 
case of Treadway v. Slingerland did not con- 
clude the state or affect its title. 

[At law. Action to recover possession of 
land, tried by the court upon submission of 
facts agreed on. Judgm.mt for defendants.] 

This is an action brought against L. R. 
Bradley, governor, James D. Minor, secre- 
tary of state, and John R. Kittrell, attorney 
general of the state of Nevada, constituting 
the board of state prison commissioners, 
and Milton R. Blstner and P. 0. Hyman, war- 
dens of the state prison, to recover posses- 



'[Reported by L. S. B. Sawyer, Esq., and 
here reprnited by permission.] 
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sion of the lands upon which, the state prison 
of Nevada is situated. In 1870, one A. B. 
Treadway brought an action in a state court 
against J. B. Slingerland, in his individual 
capacity, to recover the same land. The 
complaint was in the usual form where one 
citizen brings an action agatust another to 
recover land, alleging title in the plaintifC, 
and an unlawful eviction and detention by 
defendant Slingerland answered denying 
the title of plaintiff and ouster by defend- 
ant. He then set up as a separate af- 
firmative defense title in the state of Neva- 
da; that the premises were possessed and 
occupied by the state of Nevada as a state 
prison; that the defendant was warden of 
the state prison, and that he was residing 
upon the premises, and in charge, with 
other officers, under the authority of the 
laws of Nevada as such warden, and not 
oiherwise. The answer was signed, "Robt 
M. Clarke, defendant's attorney," without 
any official designation. Slingerland was in 
fact, at that time, lieutenant-governor of 
the state, and ex officio warden of the state 
prison, and in immediate charge of the 
premises as such; and Robert M. Clarke 
was attorney-general of the state. The court 
found the legal title to the premises to be in 
the plaintiff, and that the state had the 
equitable title; but rejected the state's eq- 
uitable title on the ground that it had not 
been pleaded as a defense; and rendered 
judgment in favor of the plaintiff for the 
possession of the premises. In the course 
of the proceedings Clarke filed a brief on be- 
half of the defendant, signed, "Robt. M. 
Clarke, attorney-general, for defendant." 
This is the only instance in which he used 
his official designation. Subsequent to the 
rendition of said judgment, and before the 
commencement of the present action, the 
title of Treadway became, by proper con- 
veyances, vested in the plaintiffs, Adams et 
al., and Slingerland and his co-state officers 
went out of office, and the defendants in 
this case succeeded to the several offices 
named in the title. Upon the trial of the 
case the plaintiffs, to show title, offered 
in evidence the judgment-roll in said case of 
Treadway v. Slingerland, relying upon it to 
show that the question of title is res adjudi- 
cata. The defendants objected on the ground 
that the suit was between private parties, 
to which the state was not, and could not 
be made a party; that the defendants hold 
under the state, and are not in privity 
with Slingerland; and that the state's title 
is in no way affected by that judgment. 
After fuU argument the circuit judge sus- 
tained the objection, the district judge dis- 
senting, and the testimony was thereupon re- 
jected under the statute— the opinion of the 
presiding judge for the time being prevail- 
ing. As the district judge had, on a previous 
occasion, ruled differently, tlie plaintiff's 
coimsel had relied upon this judgment-roll 
as conclusive, and were not prepared to try 



the case on thar original title. Upon their 
application upon the groimd of surprise, a 
juror was allowed to be withdrawn, and the 
case continued. At the present term, a jury 
having been waived, the cause was submit- 
ted to the court upon stipulated facts, em- 
bracing simply the said judgment-roU, and 
other facts necessary to make it applicable— 
the plaintiffs concluding to rely upon it with- 
out putting in and re-litlgating their orig- 
inal title. The question, therefore, is precise- 
ly the same as that upon the former trial 
as to the effect of the said proceedings and 
judgment in the case of Treadway v. Slinger- 
land. Section 2778 of the Compiled I^aws of 
Nevada provides that, "whenever the gov- 
ernor shall direct, or in the opinion of tlie 
attorney-general, to protect and secure the 
interests of the state, it is necessary that a 
suit be commenced or defended in any court, 
it is hereby made the duty of the attorney- 
general to commence such action or make 
such defense." 

R. S. Meslck, for plaintiffs. 
J. R. Kittrell and R. M. Clarke, for de- 
fendants. 

SAWYER, Circuit Judge. After a careful 
review of the question, with deference to the 
opinion of the district judge, I am compelled 
to say that I am still satisfied with the con- 
clusion reached and announced at the for- 
mer trial. The oral decision then delivered 
was taken down by a shorthand reporter, 
and as it sufficiently presents my views up- 
on the point, I shall adopt it without re- 
writing. It is as follows: 

"With reference to the admissibility of this 
record, the only question in my mind is, 
whether the judgment in that case can, im- 
der any circumstances, be bUiding upon the 
state of Nevada. If not binding upon the 
state of Nevada, it can have no relevancy to 
the issues in this case. It is a well-settled 
principle that the state cannot be sued in its 
own com:ts without its express consent given 
by law. Upon that question there is no con- 
ffict in the authorities. The Davis, 10 Wall. 
[77 U. S.] 19; The Siren, 7 Wall. [74 U. S.] 
153, 154. But the exact point which arises 
in this case has never been determined by 
any court that I am aware of. That is to 
say, it has never been decided that, if an of- 
ficer of the government is a trespasser, and 
is sued in his individual character for the 
trespass, and a judgment rendered against 
him, although the state may be affected by 
such judgment, It Is concluded by the ad- 
judication. There is no decision to which my 
attention has been called, or so far as I am 
aware, determining the effect of such a judg- 
ment as against the state— wliether it ad- 
judges or conclusively determines its rights, 
"If the state can be bound by the judgment 
against Slingerland, It must necessarily 
have been substantially and in fact, though 
not in form, a party to the action. And yet 
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it cannot be sued without its express assent 
given by law. And where the state cannot 
be sued^ the decisions are to the effect that 
the fact of its having been sued, and the 
state's attorney having in fact appeared, does 
not change the phase of the question at alL 
It has been decided in at least two cases by 
the supreme court of the United States, that 
the appearance by the United States attor- 
ney, without authority, does not give juris- 
diction over the United States. In the case 
of the U. S. V- McLemore, 4 How. [45 U. S.] 
28G, an action was brought In relation, to 
certain moneys, and 'the district attorney of 
the United States answered the bill, and the 
matter of payments was referred to a mas- 
ter, who reported a balance against the 
United States after paying the judgment. 
On this report the district judge, holding the 
circuit court, decreed a perpetual injunction, 
and that the United States should pay the 
costs. The supreme court held that there 
was no jurisdiction of this case in the cir- 
cuit court, as the government is not liable to 
be sued except with its own consent, given 
by law. Nor can a decree or judgment be 
entered against the government for costs,* 

"So that notwithstanding tlie fact that the 
attorney of the United States appeared witli- 
out making tlie objection in the court below, 
and the case went to judgment, the judg- 
ment was held to be void for the want of 
jurisdiction. Tiiat decision is affirmed in 
the case of HUl v. U. S., 9 How. [50 U. S.] 
386. In that case a bill was filed on the 
equity side of the court by EQll and the 
other complainants against the United 
States, to enjoin a judgment obtained against 
the complainants by the United States. The 
United States attorney at first answered 
fully to the merits, thus appearing and giv- 
ing the court all the jurisdiction that could 
be given by a voluntary appearance. A mo- 
tion was afterwards made by the United 
States attorney to dissolve the injtmction 
and dismiss the bill as to tlie United States, 
for want of jurisdiction as to them. In ihe 
decision of tliis case the supreme court 
says: 

" 'The question here propoimded, without 
any necessity for recurrence to particular 
examples, would seem to meet its solution In 
the regular and best-settled principles of 
public law. No maxim is thought to be 
better establislied or more imiversally as- 
sented to than that which ordains that a 
sovereign cannot, ex deUcto, be amenable to 
its own creatures or agents employed under 
its own authority for the fulfillment merely 
of its own legitimate ends. A departure 
from this maxim can be sustained only upon 
the grounds of permission on the part of tlie 
sovereign or the government, expressly de- 
clared, and an attempt to overrule or to im- 
pair it on a foundation independently of such 
permission must Involve an inconsistency 
and confusion, both in theory and practice. 



subversive of regular order or power. ♦ • • 
Without dilating upon the propriety or ne- 
cessity of the principle here stated, or seek- 
ing to multiply examples of its enforcement, 
we content ourselves with referring to a 
single and recent case in this court, which 
appears to cover the one now before us in 
aU its features. We allude to the case of U. 
S. V. McLemore, 4 How. [45 U. S.] 286, 
where it is broadly laid down as the law, 
that a circuit court cannot entertain a bill 
on the equity side of the court, praying that 
the United States may be perpetually en- 
joined from proceeding upon a judgment ob- 
tained by them, as the government is not 
liable to be sued, except by its own consent 
given by law.* 

''Unless consent is given by the law in a 
suit against the state or government the 
court under these decisions has no jurisdic- 
tion, and the iact that the state's attorney 
appears voluntarily to contest it does not 
give the court jurisdiction where it was be- 
fore without jurisdiction. The supreme court 
in these cases declares the judgments to be 
void for want of jurisdiction, notwithstand- 
ing the fact that the attorney of the gov- 
ernment assumed to appear for it. It is held 
by other authorities that the officer may be 
sued in his individual capacity. The case of 
Osbom V. U. S. Bank, 9 Wheat [22 U. S.] 
738, affords as good an illustration as any 
otlier upon this point. There the treasurer 
was sued and an injunction applied for re- 
straining the defendant from disposing of the 
money seized by him on behalf of the state. 
Pending the action there was a chimge in 
the treasurer. Counsel were evidently aware 
of the effect of this change upon the case, 
because a supplemental bill was filed making 
the successor in office a party in order to 
bind him, thus recognizing the principle that 
he would not have been boimd by a judg- 
ment against his predecessor. 

"But in that case the money had not been 
mingled with the funds of the state. It had 
been kept separate in bags by the former 
treasurer, was transmitted by him in that 
manner to, and was kept separate by, his 
successor. They were sued individually, and 
it was held that the action could be main- 
tained. Now, imdoubtedly, if a judgment 
had been recovered against the treasurer 
he would have been personally responsible 
for that money; he had committed a breach 
of the law, the statute under which he 
acted having been declared unconstitutional. 
He would have been personally responsible for 
the trespass. But the court sustained this bill 
for an injimction, on the groimd that the 
money was kept separate in his control, and 
could be identified as the specific money 
seized. It is said in tiie decision that it 
might have been reached by an action of 
detinue. Tlie identical money could be 
reached in the hands of these parties. If 
tlie money liad been mingled with the money 
of the state, and had so lost its identity. 
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there is nothipg in the decision to indicate 
what the effect of the judgment against 
the treasurer would have been upon the 
rights of the state. At aU events there 
is nothing to indicate that the judgment 
against these parties would have heen a 
bar in an action by the state, if the 
state had afterwards sued the bank for 
the amount of the tax. Of course, if 
the state had afterwards sued the bank 
for the money, the adjudication upon the 
law would have been authority upon the 
law of the case. But the facts, I apprehend, 
would have been open to re-examination. 
There was a question of fact discussed in 
the case as to whether the testimony was 
sufficient to sliow that the money went into 
the hands of the second treasurer, and the 
court held that it was. But there is notliing to 
indicate that the matter would have been res 
adjudicata in an action by the state against 
the bank. In this case, if the state cannot 
be sued, as it cannot be, I do not see how 
it is possible that a judgment against one 
of its officers sued in his individual capacity 
can be conclusive upon the rights of the 
state, even though the state happens to be 
interested in the subject-matter of the ac- 
tion, and the attorney-general, in conse- 
quence of that interest, appears for the 
officer, and assumes to defend him as his 
individual attorney or otherwise. The court 
still fails to get jurisdiction of the state. 
Where the officer is sued in his individual 
capacity, and the state cannot be made a 
party, I do not see upon what principle a 
judgment against the officer can be binding 
upon the state as a matter adjudicated be- 
tween, the state and the plaintiff. A matter 
can be res adjudicata only between the par- 
ties to the action and their privies. The 
case read by counsel for plaintiff from 16 
Wall. [83 TJ. S.] giving a synopsis of what- 
was determhaed in Osbom v. U. S. Bank, 
it seems to me indicates that there could 
be no valid judgment against the state. It 
is said by the court: *In deciding who are 
parties to the suit, the court wiU not look 
beyond the record. Making a state officer 
a party does not make the state a party, 
although her laws may have prompted his 
action, and the state may stand behind him 
as the real parly in interest A state can be 
made a party only by shaping the bill ex- 
pressly with that view, as where individuals 
or corporations are intended to be put into 
that relation to the case.' Davis v. Gray, 
16 Wall. [83 U. S.] 220. 

"If in an action against a state officer in his 
individual capacity for a trespass committed 
imder color of his office, the state cannot 
be considered a party for the purpose of 
defending an action on the ground that 
the state cannot be sued, it seems absm-d 
to hold that the state is, nevertheless, a 
party for the purpose of having its rights 
conclusively determined by the judgment 
rendered. 



"The case of landlord and tenant cited 
does not seem to me to be in point, because 
there the landlord is liable to be sued with- 
out Ills consent. If he appears and defends 
the suit, it is his own act. He, substantially 
and voluntarily, becomes a party to the 
suit, and the court having jurisdiction of 
the subject-matter and the party, by his 
voluntary assumption of the defense, is 
bound by the result. The state cannot be 
made a party at all, without its consent, 
and the assumed app{^arance of the district 
attorney or attorney-general, without express 
authority of law, does not constitute a con- 
sent I do not think the provision in the 
statute of Nevada, in regard to the duties 
of the attorney-general, touches the question. 
It might be the duty of the attorney-general 
to appear and make the objection that the 
state cannot be sued, and even to conduct 
the defense for the benefit of the state. 
But it is a general law, such as exists in 
most If not aU the states definhig the duties 
of the attorney-general, to appear and defend 
tiie interests of the state in those cases 
where the state may be rightfully sued. 
And it may be desirable that he should ap- 
pear and defend •officers of the state, or 
even others where the interests of the state 
may be affected, although the decision 
against the parties to an action might not 
be an adjudication conclusive upon the 
rights of the state. It may be a short, easy, 
and, if successful, convenient way of pro- 
tecting the state interest, and, as such, a 
proper course for him to pursue. However 
this may be. It is clear that tliis section of 
the statute does not in terms, or by any 
reasonable implication authorize private 
parties to sue the state; and we have seen 
from the authorities cited, that where 
there is no authority of law for suing the 
state, an assumed authority of an attorney 
of the state to appear does not confer juris- 
diction over the state. A fortiori, his assmn- 
ing to appear unofficially for the defend- 
ants in defense of actions brought against 
private parties in their Individual capacities 
who happens to be officers of the state, and 
to which the state Is not and cannot be 
made a party, cannot confer jurisdiction 
to conclusively determine the rights of the 
slate as against the state. If such could be 
the effect of the judgment, it must be on 
the ground that the state can indirectly In 
substance and fact be made a party, when 
the law forbids her being made a party in 
form; and her rights may be determined in 
a case over which she has no control, for 
the defendants must have authority to con- 
trol their own defenses, even If the defensu* 
is conducted by the attorney of the state. 

"Under the view I take of the case, this 
is not an adjudication blading upon the 
state, and as the state is not concluded, J 
do not see how the present officers can be 
in privity with the prior warden, or how 
the state can be in privity with him. They 



[1 Fed. Cas. page 97] 



(Case No. 49) ADAMS 



*ook nothing from Mm and the state got 
nothing from him. The rights of the state 
upon wliich the defendants rely depend 
upon its own title, not derived from Slinger- 
land, the former warden. In my judgment 
the record is of no effect and inadmissible. 
. If plaintiffs have a title they ought to re- 
cover their land. The point which they 
malic is that the state is estopped fx*om 
bliowing that they have not any title. They 
will be permitted to show their title, if 
they have any. I will say to counsel that my 
associate, the district judge, does not concur 
in tlie views I have expressed. There is a 
division of opinion between us. But as the 
law now stands, the opinion of the presid- 
ing judge prevails for the time being." 

The very elaborate opinion in Lee v. 
Kaufman, recently decided by Judgo 
Hughes, cited by plaintiffs' counsel on the 
present trial, only goes to the question of 
jurisdiction over actions against officers, 
and does not in my judgment touch the 
question of the effect of this judgment. 
[Case No. 8,191.] For the pm-pose of this 
decision, I assume that the court had juris- 
diction of the action against Slingerland 
Individually, without discussing the point 
or formally deciding it. 

There must be a judgment for the defend- 
ants, with costs, and it is so ordered. 

[NOTE. Without an act of congress no di- 
rocr proc'i'olJiifCK will lie nt the suit of an in- 
dividual against the United States or its prop- 
erty; and no oflicm* of the government can 
wnive its privilejre in this respect, nor lawfully 
consent that such a suit may be prosecuted so 
ns to bind the government. Carr v. U. S., 98 
U. S. 433: James v. Caiupbell, 104 U. S. 359; 
U. S. v. Lee, 1 Sup. Ct. Kep. 240; Cunning- 
Iinm v. Macon & IJ. R. Co., 3 Sup. Ct. Hep. 
202, 609: Poindexter v. Greenhow, 5 Sup. Ct. 
Itep. 903. 9G2; Hagood v. Southern, 6 Sup, 
Ct. Itep. 008; Avery v. Fox, Case No. 674.] 
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Case No. 49. 

ADAMS V. BURKE et al. 

[3 Sawy. 415.]* • 

Circuit Court, D. Oregon. Aug. 20, 1875. 

PdBLIC LaXDS — GllAXT IN FitAESENTI — OltEOOK 

DoXATioN Act— AnvEitsE Possession. 

1. The donation act is a grant in praesenti 
to the settler thereunder, subject to the condi- 
tions of residence and cultivation required by 
the act; and until such conditions are per- 
formed the estate granted is defeasible, but 
when performed it becomes indefeasible. 

Lt'in'il in Wythe v. H.^skpn, Casp No. 18.118; 
Bear v. Luse, Id. 1179. Distinguished in 
Maynard v Hill, 8 Sup. Ct. Rep. 731.] 

[See note at end of case.] 

^[Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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2. Upon the receipt and acceptance by the 
commissioner of the register and receiver's cer- 
tificate, the right of a settler to a patent is 
perfect; but such patent does not pass the es- 
tate, that having been done by the act, and' is 
only record evidence furnished by the govern- 
ment for the security of the donee, of the set- 
tlement and performance of the conditions an- 
nexed to the frrant, and the partition of the 
same, where the settler is married, between 
himself and wife. 

[See note at end of case.] 

3. Upon the death of a settler or his wife 
intestate, after compliance with the act and be- 
fore patent issues, the estate of the intestate 
vests as directed by the act in the survivor 
and children or heirs of the deceased, but, 
quere? Do the persons in whom it vests take 
a new title from the government or only suc- 
ceed under the act to the title of the intestate? 

4. To render a possession adverse it must be 
hostile in its origin and hostile in its continu- 
ance. 

[Cited in Stanley v. Schwalby, 13 Sup. Ct. 
Rep. 424, 147 V. S. 508.] 

5. The party through whom the defendants 
derive whatever interest they possess in this 
case went into possession asserting that the 
title was in the United States, and the defend- 
ants during their possession, commenced a 
suit in one of the state courts to compel a 
transfer to them of the legal title to the prem- 
ises from the heirs of one Lownsdale, to whom 
a patent of the United States had been issued, 
and through whom the iilaintiff traces his 
title, asserting in a verified complaint that 
the legal title was in such heirs and had been 
acquired by them by alleged settlement of 
their ancestor and the patent of the United 
States, and setting forth sundry acts and 
agreements by which it was contended that the 
heirs were bound to hold the title in trust for 
the defendants, and asking a decree that the 
heirs be declared trustees for their benefit; 
Held, that the complaint in that action, being 
verified, was an admission that the defendants 
did not hold the premises by a claim of title 
hostile to the title of the plaintiff, but with o 
recognition of that title in another, and an- 
assertion of an ecpiitablp riccht to have that title 
transferred to them, and that there was there- 
fore no such adverse possession by them as 
was contemplated by the statute. 

[Cited in Adams v. Lewis, Case No. GO; Stan- 
ley V. Schwalby, 13 Sup. Ct. Rep. 424, 147 
U. S. 508.] . 

At law. Action to recover land, tried by 
the court without a jury. [Judgment for 
piaintiff.] 

E. C. Bronaugh, for plaintiff. 
Charles B. Upton and W. T. Trimble, for 
defendants. 

FIELD, Circuit Justice. Two actions of 
ejectment were brought by the plaintiff, eadi 
for a portion of the demanded premises,, 
agabist the tenants in possession. The 
landlords having appeared in both, the ac- 
tions have been consolidated. The premise* 
constitute the west half of lot four of block, 
eighteen in the city of Portland. The plain- 
tiff deraigns title to them from the children 
and grandchildren of Daniel H. Lownsdale,. 
who had In September, 1852, by previous 
settlement upon land which includes the prem- 
ises, and continued residence thereon, and 
cultivation, acquired a right to a patent of 
the United States under the act of congress 
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of September 29, 1850, [9 Stat. 49G,] known 
as the "Donation Act." The defendants con- 
trovert the claim of title by the plaintiff, 
iirrti assert an adverse possession of twenty 
years under claim and color of title, in bar 
of the action. 

By the fourth section of the donation act 
a grant of land was made to every white 
stttlei- or occupant of the public lands in 
Oregon above the age of eighteen years, who 
was a citizen of the United States, or had 
made a declaration according to law of his 
intention to become a citizen, or should make 
such declaration on or before the first day 
of December, 1851, and who was at the 
time a resident of the territoi*y, or might 
become a resident on or before the first day 
of December, 1850, and who should reside 
upon and cultivate the land for lour con- 
secutive years and otlierwise conform to the 
provisions of tlie act. The grant was of 320 
acres of land if the settler or occupant was 
a single man, but if a married man, or If 
a married man, or if he should become 
a married man within a year from the first 
of December, 1850, then the gi-ant ^vas of 
G40 acres, one-half to himself and the other 
half to his wife to be held by her in her 
own riglit. The surveyor-general of the Unit 
ed States was required to designate tli(> 
part of the land thus granted inuring to the 
liusband and the part inuring to the wife, 
and enter the same on the records of his 
office; and the act declares that in all cases 
where such mariied persons complied witli 
the provisions of the act so as to entitle 
them to tlie grant, whether under the pre- 
ceding provisional government or subse- 
quently, and either should die before the 
patent issued, the survivor and children or 
heii-s of the deceased should be entitled to 
liis or her share or interest in equal propor- 
tions, except where the deceased should 
otherwise have disposed of the same by will. 
At the time of the passage of this act, 
Daniel H. Lowiisdale was of the class of 
persons designated who were entitled to the 
benefit of its provisions; he was a settlor in 
Oregon, and had been for years, and he was 
a citizen of the United States; and he was 
either a married man or became so within a 
year from the first of December, 1850. He 
had *="~*-*^»ed upon land now covering a large 
portion of the city of Portland, and he at 
once became a claimant under the act dating 
the commencement of his settlement on ilie 
twenty-second of September, 1848. Tliis set- 
tlement was followed by his continued rosi- 
■dence and cultivation up to September 22, 
1S52, the period of four years prescribed 
by the act. Due proof of tills residence 
and cultivation was made to the surveyor- 
general and by him the land was assigned to 
the husband and wife in equal proportions, 
the east half to the husband, and the west 
fialf to the wife. The premises in contro- 
versy lie within the portion assigned to the 
husband. 



In October, 1860, a patent certificate was 
issued in favor of Lownsdale and wife by 
the register and receiver of the -land office 
in Oregon, in the usual form, and containing 
recitals of the claim asserted by Lownsdale 
of a donation right, and that proof had been 
made of the commencement of the settle- 
ment, and of the subsequent continued resi- 
dence and cultivation required by the act. 
The certificate, accompanied by evidence of 
the facts recited, was torwarded to the com- 
missioner of the genei-al land office at Wash- 
ington in order that a patent might issue 
thereon, if no valid objection was made to 
it No objection, so far as we are informed, 
was made to the certificate, or to tlie suf- 
ficiency of tlie accompanying evidence, and in 
June, 1805, a patent of the United States was 
issued to Lownsdale and wife, in terms grant- 
ing to them the property claimed, the east 
half to Lownsdale and the west half to his 
wife. Both husband and wife died intesbite, 
before the patent issued; the wife in April, 
1854; the husband in May, 18G2. 

Where, as in the present case, there had 
been a previous settlement, the act of con- 
gress vested tlie titli; iu the settler imme- 
diately upon its passage. The act is a gi-ant 
in praesenti; its lai'guage i-?. tliat tliore 
"shall be and hereby is granted" to the 
settler or occupant, language which imports 
an Immediate transfer of the interest of the 
grantor, not a promise to transfer that in- 
terest at a future period. But it is a grant _ 
subject to the conditions of continued resi- 
dence and <'ultivation of four years from 
the settlement: if these conditions had not 
already been performed on the pa««sugH of 
I the act they were to be performed subpi)- 
I quently. Until performed, tiie estate grante I 
was defeasible; when performed, the estate 
became indefeasible. 

When tlie certificate of the register and 
receiver was received by the commissioner, 
and accepted by him as satisfactory, tlie 
right of Lownsdale and of his wife to a pat- 
ent was perfected. The estate as already 
observed passed by the act; the patent 
which tlie United States subsequently is- 
sued was record evidence on the part of t!ie 
government, furnished for the security and 
protection of the donees or their successors 
in interest, of tlie settlement of Lownsdale 
alid of the performance of the conditions 
annexed to the grant, and of the due as- 
signment to him and to his wife of their re- 
spective portions; but it had no other or 
greater operation upon the title. "In the 
legislation of congress," said the supreme 
court in a recent case, "a patent has a 
double operation. It is a conveyance by the 
government when the government has any 
interest to convey, but where it is issued 
upon the confirmation of a claim of a pre- 
viously existing title, it is documentary evi- 
dence, having the dignity of a record, of 
the existence of that title, or of such equities 
respecting the claim as justify Its recognition 
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and confirmation. The instrument Is not 
the less efficacious as a record of previously 
existing lights, because it also embodies 
words of release or transfer from the gov- 
emmont" Langdeau v. Hanes, 21 WalL [88 
U. S.] 529. 

Upon the death of the wife in 1854, Intes- 
tate, she not having previously transferred 
her interest, her portion of the land— that 
Is, the west half— vested under the act of 
congress in the surviving husband and her 
children in equal shares. No patent had 
then issued, and the act declares who shall 
in such case succeed to the estate of the de- 
ceased. Upon the death of the husband in- 
testate, he not having previously disposed of 
his hiterest, his portion of the land— that is, 
the east half— vested in his children, under 
the act, in equal shares. The estate took 
tills course by the express direction of the 
act. 

But whether the children thus took a new 
title from the government, or only succeed- 
ed under the statute to such title as the wife 
in the one instance, and the husband in 
the other, had acquired, is one of the ques- 
tions controverted in the case. The plaintiff 
contends that the children took a new title 
as donees under the statute on the death of 
their fatlior, hi May, 18G2; and if this be 
the case, there can of course be no adverse 
possession sufficiently prolonged to bar the 
action. The statute requires such possession 
to be continued for twenty years. The de- 
fendants contend that the children only suc- 
ceeded to the estate of the deceased, and that 
an adverse possession commenced against 
him whilst living can be tacked on to the sub- 
sequent adverse holding, so as to make the 
statutory period of twenty years. It is not 
important for the decision of the present case 
wliich view of this question be correct As 
the district Judge and myself have differed 
in opinion, in another case, upon the ques- 
tion whether a conveyance by a donation 
claimant after he had acquired by his set- 
tlement, residence, and cultivation, a right 
to ji patent and, before the patent was issued 
passes the estate (a decision of which would 
determine the question here involved), and 
that case will be certified to the supreme 
court, I refrain from expressing an opinion 
upon the point raised here. This case, as 
already said, can be determined without 
passing upon that pohit 

The defendants show a continuous pos- 
session of the premises, open and notorious, 
since 1851, but that possession has not been, 
in my judgment, during this period, or for 
twenty years, adverse to the titie of the 
plaintiff. To render a possession adverse it 
must be hostile in its origin, and hostile in 
its continuance. The entry upon the prem- 
ises must be made, and the possession must 
be accompanied with the daim of titie 
against the whole world. In other words, 
tlie occupant must assert ownership in him- 
self. An entry by permission of another. 
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or, with an admission of another's titie, will 
not set the statute running, and the recog- 
nition of another's titie after the statute 
has commenced running, at any time within 
the twenty years, no matter for how brief 
a period, will destroy the continuity of the 
hostile possession, and avoid the bar of the 
statute. 

In the present case Pettygrove, the party 
through whom the defendants derive what- 
ever interest they possess, went into posses- 
sion not claiming title in himself, but as- 
serting, as was the fact, that the titie was 
in the United States; and neither he nor 
his grantees have at any time i^ce pre- 
tended that the fact was otherwise, or that 
they have ever acquired that titie. On the 
contrary, the defendants, one of whom, 
Burke, has occupied the premises by him- 
self or tenants for the greater part of the 
last twenty years, histituted legal proceed- 
ings as late as January, 1871, in one of the 
state courts to compel a transfer to them 
of the legal titie to the premises from the 
heirs of Daniel H. Lownsdale, asserting In 
the complahit In the case verified by the 
oath of Burke, that such legal titie was In 
the heirs, and had been acquired by their 
ancestor, Daniel H. Lownsdale, by the pro- 
ceedings taken upon his aUeged settiement 
and the patent of the United States; and 
setting forth sundry acts and agreements by 
which they contended that the heirs were 
bound to hold the titie in trust for them, 
and asking a decree that the heirs might 
be declared trustees for their benefit 

That complaint is an admission of the 
highest character— a sworn statement— that 
the defendants did not hold the premises 
by a claim of titie hostile to tiie titie of 
the plahitiff, but with a recognition of that 
titie, andean assertion of some equitable 
right to Imve that titie transferred to them. 
It is too plain for argument that there was 
here no such adverse possession of the 
premises as is contemplated by the statute. 
If the defendants have any equities which 
should control the legal titie, they must 
seek to enforce them in some appropriate 
form. The state court, it would seem, did 
not think they had any. Be that as it may, 
a possession with a claim of an equitable 
right to anotiier's legal titie to the premises, 
is not a possession adverse to the existence 
of that titie; but a possesion with a con- 
tinued recognition of its validity. 

A general finding must be had for the 
plaintiff, and judgment entered thereon for 
the possession of the premises, with costs. 

[NOTE. In Hnll v. Russell, 101 U. S. 503, 
It was ijeld rhiit, under suction 4 of tlie do- 
nation act, "there was no grant of the land to 
a srttler until he lind qualified himself to 
talce as grantee by completing his four years 
of residence and cultivation, and performing 
such other acts in the meantime as the statute 
requireil in order to protect his claim and keen 
It alivo. Down to that time he was an au- 
thorized settler on the public lands, but not 
a grantee. His rights in the land were statu- 



ADAMS (Case No. 60) 

tory onlv, and cannot be extended beyond 
the jxist* interpretation of the language con- 
gress has used to make known its will. J 



Case No. 50. 

ADAMS T. BURKS. 

[Holmes, 40;^ 4 Fish. Pat. Cas. 392; 1 O. G. 

282.] 

Circuit Court, D. Massachusetts. March 6, 

1871.' 

Patents FOR Inventioks— Bona Fide Purchaseb 
—Use of Patented Article —Eights of Iek- 
RiToiiiAL Assignee. 

1. When ft patented product passes lawfully 
into the hands of a purchaser without condition 
or restriction, it is no longer withm the mo- 
nopoiv conferred by the patent or under the 
protection of the patent law. 

[Cited in Hill v. Whitcomb, Case ^o. G,502. 
Followed in McKay v Wooster, Id. 8^<, 
Hobbie V. Smith. 27 Fed Rep. 662; Hob- 
ble V. .Tennison, 40 Fed. Rep. 891.] 

rSee note at end of case.] 

2, Tbe purchaser of a patented article law- 
fidlv manufactured and sold within his tern- 
torv without condition or restriction, Dy a 
territorial assijniee of the Patent, may use or 
sell it in another territory for which another 
person holds an assignment of the same pat- 

[Cited in IMcKay ^v^oo^^^r. Case No. 8 847; 
Hill V. Whitcomb, Id. 6.502. Limited in 
Hatch V. Adams, 22 Fed. liep, 437. Fol- 
lowed in Case No. 8.847; Hobbie v. Smith. 
^7 Fed. Rep. 662; Hobbie v. Jennison, 40 
Fed. Rep. 891.] ^ . •* _ 

[As to the right to sell in another territory, 
see note at end of case.] 

In e<itiity. 

Bill in equity [by James Adams against 
Alpheus Burks] for an injunction to re- 
strain alleged infringement of letters-patent 
[No. 38,713] for an improvement in coffin 
lids grjinted James S. Merrill and George W. 
Homer, May 26, 1863, and for ap account 
The defendant filed a plea to the whole 
bilL The pleadings and facts are stated in 
the opiMon. 

B. H. Pierce, for complainant. I* S. Bab- 
ney, for defendant. 

SHEPLBY, District Judge. The com- 
plainant in this case is the assignee of a 
territorial right, for the towns of Natick 
and Sherbom in Massachusetts, in the pat- 
ent issued to MerriU & Homer, for a new 
and useful improvement in coffin lids. The 
defendant is charged in the bill with an in- 
fringement of the complainant's rights un- 
der the patent, in the town of Natick. The 
defendant by plea sets out in defence 
that Merrill & Homer have assigned to 
Lockhart & Seelye of Cambridge, aU their 
right, title, and interest in the invention se- 
cured by the letters-patent, for, to, and in 
a circle whose radius is ten miles, havhig 
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^Reported by .Tabez S. Holmes, Esq., and 
here reprinted by permission.] 

'[Affirmed by'supreme court, 17 Wall. (84 U. 
S.) 453.] 



the city of Boston as its centre. (Such a 
circle would not, upon any construction of 
the terms of the grant, include the towns 
of Natick and Sherbom.) Defendant's plea 
further sets out that he is an undertaker, 
and tliat in his business as an undertiiker 
he has used and sold no coffins containing 
the invention secured by the letters-patent, 
except such coffins containing said invention 
as have been mamrfactured by Lockhart & 
Seelye, within a circle whose radius is ten 
miles, having the city of Boston as its cen- 
tre, and sold within said circle by said Lock- 
hart & Seelye, without condition or restric- 
tion. The case is set down for hearing on bill 
and plea; the facts in the case for the pur- 
poses of this hearing being admitted, and 
not in controvei-sy. 

The only question presented in the case 
is this: Does the purchase of a patented 
article, lawfully manufactured and sold 
without restriction or condition within his 
tenitory, by the territorial assignee of a 
patent right, convey to the purchaser the 
right to use or sell the article in another 
territory for which another person has 
taken an assignment of the same patent? 
When a patented product passes lawfully 
into the hands of a imrchaser without con- 
dition or restriction, it is no longer ivithin 
the monopoly or under the protection of the 
patent act, but outside of it. Chaffee v. 
Boston Belting Co., 22 How. [63 U. S.] 217; 
Bloomer v. Mlllinger, 1 Wall. [08 U. S.] 
350; Aiken v. Manchester Print Works, 
[Case No. 113.] In Goodyear v. Beverly 
Rubber Co., Id. 5,557, Mr. Justice Clif- 
ford, commenting upon the cases ot 
Bloomer v. McQuewan, 14 How. [55 U- S.] 
549, and Wilson v. Rousseau, 4 How. [45 U. 
S.] 646, says: "Both of those cases affirm 
the rule, that when the patented machine 
rightfully passes to the hands of a purchaser 
from the patentee, or from any other per- 
son by him authorized to convey it, the 
machine is no longer witliin the limits ot 
the monopoly, and is no longer mider 
the peculiar protection granted to patented 
rights." It is clear that by such a sale the 
purchaser acquires an absolute title to the 
manufactured product which is the subject 
of a patent, and may deal with it hi the same 
manner as if dealing with any other kind 
of property. He may use it, repair it, im- 
prove upon it, or sell it. Subsequent pur- 
chasers acquire the same rights as the seller 
had, and may do with the article, or its 
materials, whatever the first purchaser could 
have lawfully done if he had not parted 
with the title. Undoubtedly, the assignee or 
licensee of the right to make and vend the 
patented product is bound by Ms contract, 
and cannot exceed it. 

In this case, the assignee of the territorial 
right for Boston and its vicinity was fully 
authoiized to make the patented article and 
sell it in the market When, therefore, he 
sold the patented coffins, the royalty upon 



[1 Fed. Cas. page 101] 



(Case No. 50) ADAMS 



them was paid, and the purchaser took the 
property discharged of the peciiliar privi- 
leges secured by the patent. If this were 
not so, the purchaser of a manufactured 
l>atent article of wearing apparel might be 
liable for the use of the patented article hi 
every town and city through which he 
might travel, in which there might be an 
assignee of a district [distinct] territorial 
right, although he had purchased it of one 
having a lawful right to make and sell It, 
so as to convey an absolute and unrestricted 
title. Defendant's plea adjudged good. 

[XOTK. On complainant's appeal, this de- 
cree was nfiirmetl by the supreme court. Mr. 
Ju.stice Miller, in dfliverinpr the opinion of the 
court, said: "It seems to us that although 
the riffht of Ijockhart & Seelye to manufacture, 
to soil, and to use these coffin lids was limited 
to the circle of ten miles around Boston, that 
a purchaser from them of a single coffin ac- 
quired the richt to use that coffin for the pur- 
pose for whicli all coffins are used; that, so far 
as the use of it was concerned, the patentee 
lind received his consideration, and it was no 
lon^rer within the monopoly of the patent. 
* * * The right to manufacture, the right 
to Kcll, and the risht to use, are each sub- 
stantive rights, and may be granted or con- 
ferred separately by the patentee. But, in 
the essential nature of things, when the pat- 
entee, or the person having his rights, sells 
a machine or instrument whose sole value is 
in its use, he receives the consideration for its 
use, and he parts with the right to restrict 
that use. The article, in the lanffuage of the 
court, passes without the limit of the monopoly, 
{Bloomer v. McQuewan, 14 How.— {5.5 U. S. — 
r>49: Mitchell v. Hawley, IG Wall.— 83 U. S.— 
544:) that is to say, the patentee or his assignee 
having in the act of sale received all the roy- 
alty or consideration which he claims for the use 
of his invention in that particular machine or 
instrument, it is open to the use of the pur- 
cliaser without further restriction on account 
of the monopoly of the patentees. If this prin- 
ciple he sound as to a machine or instrument 
whose use may be continued for a number 
of years, and may extend beyond the existence 
of the patent, as limited at the time of the. 
sale, and into the period of a renewal or ex- 
tension, it must be much more applicable to ati 
instrument or product of a patented manufac- 
ture which perishes in the first use of it, or 
which, by that first use, becomes incapable of 
furtlier use, and of no further value. Such 
is the case with the coffin lids of appellant's 
patent. A careful examination of the plea 
satisfies us that the defendant, who, as an 
undertaker, purchased each of these coffins, 
and used it in burying the body which he was 
employed to bury, acquired the right to this use 
of it, freed from any claim of the patentee, 
thouKli purchased within the ten-mile circle, and 
used without it." Mr. Justice Bradley filed a 
dissenting opinion, takinpr the ground that the 
riRht of the territorial assignees "consisted of 
the exclusive rijrht to make, use, and vend 
tlie improved coffin lid within the limited ter- 
ritory described, but did not include any right 
to make, use, or vend the same outside of 
those limits. As the assigned right to make 
the lids was a restricted right limited to the 
territory, so the assigned right to use them 
was a restricted right limited in the samp 
manner. Each right is conveyed by precisely 
the same language." Adams v. Burks, 84 
U. S. (17 Wall.) 453. 

[In Hatch v. Adams, 22 Fed. Rep, 434, the 
issue was as to the right of a purchaser of a 
patent bed bottom from the territorial as- 
signee of the patentee to sell the bed bottom, in 
the "course of trade," outside the territory 



granted to such assignee. The complainant, 
in seeking to enjoin such sales, contended that, 
although the sale of a patented article "for 
use in the ordinary affairs of life" withdrew 
it from the monopoly of the patent, the sale 
of the right to "sell the article" was a con- 
veyance of a portion of the franchise. In dis- 
posing of the case. Judge McKennan dis- 
tinguished Adams v. Burks, Case No. 50. 
remarking that, although Judge Shepley's opin- 
ion in that case is "broad enough to cover 
the right to sell, as well as the right to use, a 
patented article outside of a restricted locality, 
only the latter right was involved in the case, 
and what was said by the learned judge 
touching the right to sell was clearly obiter; 
and, when the case reached the supreme court, 
that court expressly treated the right to man- 
ufacture and sell and the right to use a pat- 
ented article as distinct substantive rights, 
and decided the law only as it related to the 
exercise of the latter right." 

[In McICay v. Wooster, Case No. 8,847, it 
appeared that the assignee of the territory east 
of the Rocky mountains, for the manufactiir« 
and sale of a patented case for the transporta- 
tion of eggs, sold cases to dealers in Iowa, 
who filled them with eggs, and shipped to the 
Pacific coast, where the eggs were sold, and 
the cases disposed of for what they would 
bring. The assignee of the Pacific coast ter- 
ritory sought to restrain this alleged infringe- 
ment of his rights, but the bill was dismissed 
by Judge Sawyer, who held tliat the sale of 
the case by the territorial assignee removed 
it from the monopoly of the patent, and that 
the purchaser or those claiming under him 
could use it until worn out. This decision was 
afterwards affirmed by the supreme court, at 
the October term, 1873, but no opinion was 
filed. 

[Concerning the right to sell, the circuit courts 
have decided tliat one who purchases a patent- 
ed article from the owner of the patent right 
for a certain territory has no right to sell 
the same, "in the course of trade." in the ter- 
ritory for which another owns exclusive rights. 
Hatch V. Adams, 22 Fed. Rep. 434; Hatch v. 
Hall. Id. 438, 30 Fed. Ren. G13; Standard 
Folding-Bed Co. v. Keeler, 37 Fed. Rep. 093, 
41 Fed. Rep. 51; GrafE v. Boesch, 33 Fed. 
Rep. 279, 10 Sup. Ct. Rep. 378. Judge Haw- 
ley, in California Electrical Works v. Finck, 47 
Fed. Rep. ."383, hold that the sale of a pat- 
entcil article by a territorial assignee within 
his own territory does not confer upon the pur- 
chaser of such articles the right to carry the 
same into the territory of another assignee, 
and there sell them, "in the usual course of 
trade." without the consent of the latter as- 
signee. 

[Another aspect of the question arose In 
Hobbio V. Jonnisuu, 40 Fed. Rep. 887, where 
the assignee of the right to mauTifacture and 
sell a patented steam pipe for the state of 
Michigan sold a quantity of the pipe to a De- 
troit firm, knowing that it was to be resold 
and used in territory belonging to another. 
In considering the case, Mr. Justice Brown, 
at that time district judge for the eastern 
district of Michigan, said that he was strong- 
ly inclined to hold that one who sells a pat- 
ented article for the "purpose of or knowing 
that it will be resold * * * in territory 
belonging to another is equally amenable to 
suit as if the sale were made in such other 
territory," as in line with the cases which 
hold that where a party makes one or more 
elements of a patented combination, with the 
intent that they shall be used in the completed 
combination, he is liable as an infringer; but 
upon the authority of Adams v. Burks, 17 Wall. 
(84 U. S.) 453, affirming Case No. 50, which in- 
volved the right of the assignee "to sell the 
patented article, to be used outside of such 
limited district," and which, the learned justice 
remarked, seemed not to be distinguishable 
from the present case, it was held that the sale 
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of the pipe within the vendor's territory car- 
ried the right to use it within territory owned 
hy another, "notwithstanding the knowledge of 
both parties that a use outside of the ter- 
ritory is intended." From the report of the 
case, the question as to whether or not the re- 
sale of the pipe by the Detroit firm was a 
"sale," and in the "usual course of trade, as 
distinguished from the use, does not seem to 
have been presented. This case was after- 
wards affirmed by the supreme court, on the 
ground that the sale of the pipe was completed 
at Bay City, within the state of Michigan. 
Hobbie v. Jennison, 40 Fed. Rep. 887; s. c. 149 
U. S. 355, 13 Sup. Ct. R*p. 879.] 

ADAMS, (BURNHAM v.) 
[See Bnmham v. Adams, Case No. 2,1'?3.] 



ADAMS, (CHILD v.) 
[See Child v. Adams, Case No. 2,673.] 

ADAMS, (CODRINGTON v.) 
[See Codrington v. Adams, Case No. 2.937.] 



ADAMS, (COTTRBLIi T.) 
[See Cottrell v. Adams, Case No. 3,272.] 

Case No. 51. 

ADAMS V. DE COOK et al. 



[McAll. 253.]^ 
Circuit Court, D. California. Jan. Term, 1858.' 

COOKTS — PaOBATE JUltlSDICTION — WlLL BEFOKE 
PhOBATE— EVI DENCE. 

L In England, the validity of a will of real 
estate is exclusively within the jurisdiction of 
the ecclesiastical Lcommoii-lawJ courts. Such 
is the rule in such of the states of the Union 
where the distinction between wills of realty 
and personalty prevails. 

2. Under the probate laws of California, no 
such distinction exists. 

3. General rale, that a party cannot give in 
evidence and claim title under an unprobated 
will in the ordinary judicial tribunals, cannot 
be applied to tl'is case, upon the ground, "lex 
non cojdt ad impossibilia," 

4. The act of the legislature of this state 
in relation to probate of wills, has been declared, 
by the supreme court of this state, not to apply 
to a will executed in California prior to the 
passing of the act. 

5. There is reason to believe that in the most 
remote provinces of the Spanish government, 
there was some interposition of judicial authori- 
ty necessary to authenticate the execution of 
a' will, although there may have been no special 
tribunal like the probate court. 

6 Tlu» will before probate is not a nullity, is 
tho foimdation of title; and under the circum- 
stances of this case evidence may be received 
to prove the execution of it. 

[Cited in Brooks v. McComb, 38 Fed. Rep. 
320.] 

n. A custom authorizing the execution of 
wills in the presence of two witnesses, exist- 

»[Reported by Cutler McAllister, Esq.] 
='rAftiruied in Adams v. Norris, 23 How. (64 
U. S.) 353.] 



ing in California under the Mexican govern- 
ment, and prevailing for such time and so uni- 
form and notorious that the assent of the au- 
thorities might fairly be presumed, operated as 
a repeal of the previously existing law re- 
quiring three witnesses.] 

[8. Where an attesting witness and the tes- 
tator were ignorant of the language in which 
the will was written, so that neither ooiild 
understand the disposition of property made by 
it, and no interpretation of it was made to 
them, such witness cannot be considered com- 
petent.] 

[9. Declarations of a testator which are 
merclv general, and may comport with the ex- 
istence of any will other than that in contro- 
vorsy, are not competent to prove the execution 
of such disputed will.] 

[10. A codicil, executed in California while 
it was under the Mexican government was 
attesteil by one R. as "syndic." The office of 
svndic was merely ministerial, and conferred 
DO authority to authenticate the codicil. Held, 
that such official description might be disre- 
garded, and R. be considered as one of the wit- 
nesses.] 

At law. This -was an action of ejectment. 
The plaintiff having closed, the defendant of- 
fered as the foundation of his title a doci> 
ment purporting to be the will of EUab 
Grimes, who died on the 7th day of Novem- 
ber, 1848, and profCered to prove the execu- 
tion of the same. This document and the 
proof offered were objected to, on the ground 
that it had not been proved as a will before 
any judicial tribunal or functionary, and be- 
ing unprobated it and the evidence offered 
to sustain it were inadmissible as evidence. 
[Judgment for defendant was afdrmed, on 
appeal to the supreme court, under the title 
of Adams v. Norris, 23 How. (64 U. S.) 353.] 
Hall McAllister and B. M. Gould, for plain- 
tiff. 
Crockett & Crittenden, for defendants. 

MCALLISTER, Circuit Judge. In England 
the validity of a will of real estate is a ques- 
tion exclusively for the adjudication of the 
common-law courts; and such is the case in 
some of the states of the Union, where the 
disUnction exists which prevails in that coun- 
try between the probate of wills of real es- 
tate and pei-sonalty. In this state, whore 
the general power of proving all wills is vest- 
ed in a special jurisdiction known as the pro- 
bate court, the jurisdiction of that tribunal 
is as conclusive in regard to the probate of 
wills of real and personal estate, as is that 
of the ecclesiastical courts in England in re- 
lation to wills of personalty. If, tiiorefore, 
there had been a probate of this document 
as a will by the appropriate tribunal in ttiis 
state, such action if final would have btH-'u 
conclusive. As a general rule, a party cannot 
give in evidence and claim title under an un- 
probated will in the ordinary courts; and un- 
der that rule, this document must be rejected 
as evidence. But under the peculiar circum- 
stances of this case, that rule cannot be 
applied, and we must resort to the maxim, 
'*Ij('X non cogit ad impossibilia." It is true 
this document never has been admitted to 
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probate, and under the ruUngs of the su- 
preme court of this state it could not be. Pro- 
fessing on its face to be a will, if executed 
it was so prior to the passing of the act of 
the legislature regulating the probate of wills; 
and the supreme court of this state have de- 
cided, that the statute does not apply to 
wiUs executed prior to its passing. 

"Not only (they say) does the statute fail 
to require wUls executed before its passage 
to be probated; but on examination of the 
different sections of it, we are forced to the 
conclusion that this was not a causus omissus, 
and that the legislature actually intended to 
exclude them from the operation of the stat- 
ute, leaving their validity to rest upon the 
laws under which they were made." This 
exposition of the statute by the highest ju- 
dicial tribunal in this state, is conclusive on 
the point. 

The next inquiry is, whether the fact that 
the document offered to be proved, has never 
been probated under the Mexican law, which 
existed at the time when it was made, in- 
validates it to such an extent as to deprive 
defendants of the right now to prove its exe- 
cution before this court? 

The supreme court in this state, In the case 
of Castro Va Castro, 6 Cal. 158, say: "It 
does not appear that there ever was a court 
of probate In this country; and from what 
we have been able to gather from our limited 
sources of information on this subject, such 
a proceeding was imknown to the laws and 
customs of California." If, by these .expres- 
sions, the court intend to convey simply the 
Idea that no such special tribimal as a court 
of probate existed in California, as would 
exclude the jurisdiction of another tribunal. 
In relation to wUls, we concur In their con- 
clusion. But there is reason to believe that. 
In the most remote provinces under the Span- 
ish government, there was some interposi- 
tion of judicial authority necessary to secure, 
in an authentic form, the proper execution of 
wills. 

In the case of Panaud v. Jones, 1 Cal. 488, 
in the supreme court of this state, where the 
validity of a will was sustained, it had been 
dictated by the testator, and the act was 
stated to have been done in the presence of 
the judge, and the whole signed by that 
functionary, who certified he was present 
and gives faith he knew the testator, who, 
to appearance, was of sound mind, and. In 
testimony thereof, he signed the document 
As early as 1792, in Louisiana, we find a will 
proved before an alcalde, after the death of 
the testator; proof of execution was made to 
the alcalde, who made a decree which was 
in effect a probate of the will. The supreme 
court of the United States so treated it 
Tliey say: "That question is closed by the 
decree of the alcalde; that decree declares 
the will to be valid and subsisting, and de- 
crees its execution. We are obliged to treat 
this decree as the judicial order of a court 
of competent jurisdiction. In fact, it was I 



the only judicial authority in the province of 
Louisiana, except the governor." Fouvergne 
V. City of New Orleans, 18 How. [59 U. S.J 
471. Now, it is an historical fact, that there 
were alcaldes and justices of the peace in 
California. The paper offered in evidence 
alludes to their existence, and to the ab- 
sence of two alcaldes at the time of its exe- 
cution, as a reason for their non-attendance. 
We think that, although there may have 
been no probate court or special tribunal^ 
analogous to that known to us, still, that 
neither in California, nor in any country 
where the civil law obtained, there was not 
some connection between the judicial au- 
thority and the execution of wills. 

This will being unprobated imder the laws 
of this state, for the reasons heretofore 
stated, and not having been proved before 
any judicial authority under the Mexican 
law existing at the time it was executed, 
the inquiry is, how is it to be considered 
by this court? The only reason assigned 
for the repudiation of all jurisdiction of the 
probate of wills, by the ordinary tribunals 
of justice is, that exclusive jurisdiction over 
them Is given to the probate courts by 
statute. We are xmable to detect in the 
civU jurisprudence the delegation of exclu- 
sive jurisdiction over the probate of wills, 
to one tribunal, to the exclusion of all oth- 
ers; nor can we find any time within whi<di 
the will is invalidated If not proved. There 
is a requisition under the Mexican law, that 
a publication of a will shall be made by a 
representation to a judge, within one month 
after the date of the testator's death. But 
suppose this requisition to be applicable to 
both kinds of wills known to the Mexican 
law, "secret and open," the failure to prove 
the wni does not avoid it under that law. 
The provision of the law requiring the pub- 
lication within a limited time, seems to have 
for its object to stimulate the executor to- 
prompt action in the proof of the will; for 
the only penalty prescribed, is the forfeiture 
of the legacy or bequest left to him by the 
wHl, and In case there be none, he is liable 
for the damages incurred by his neglect 

What, under the common law, is the posi- 
tion of a party claiming imder an unpro- 
bated will? It certainly conveys an interest 
to him, which he should be permitted to vin- 
dicate. 

In Ex parte Fuller, [Case No. 5,147,] the 
learned judge asks. In referring to the Re- 
vised Statutes of Maine, "Do they make any 
alteration In the operation of the common 
law, as to probate of wills?" The 25tli sec- 
tion of one of the statutes of Maine declared: 
"No will shall be effectual to pass real or 
personal estate, unless it shall have been 
proved and allowed in the probate court; 
and the probate of such will shall be conclu- 
sive as to the due execution thereof." 

Judge Story comments upon that legisla- 
tion: "The argument is (he says^ that under 
this clause the will is a mere nullity before 
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probate, that the probate gives it life and 
effect from that time, and not retroactively. 
It appears to me that this section is merely 
affirmative of the law as it antecedently 
stood." "The will before probate is in no just 
Juridical sense a nullity." "The will must 
still be the foundation of the whole title,— 
inchoate and imperfect if you please, until 
its validity is ascertained by the probate,— 
but still, a will and not a nullity." "The 
probate ascertains nothing but the original 
validity of the will as such. The act of the 
testator gives it life, his death consummated 
the title derivatively from himself; and the 
probate only ascertains that the instmment 
in fact is what it purports on its face to be. 
It might as well be said, tliat a will of real 
estate at the common law, is a nullity until 
a jury has ascertained its validity, whereas 
the verdict ascertains only the fact that the 
title under the will is perfect; because it 
was executed by a competent testator, and 
therefore took effect by relation from the 
death of the testator." 

The foundation, then, of a title in the devi- 
see is the will; the probate of it is but the 
authentic means which the law provides for 
the ascertainment of the facts which prove 
its validity. Under our law, the exclusive 
power is given to a special jurisdiction to 
perpetuate those facts, whose final action is 
conclusive on all other tribxmals. This statu- 
tory reason for the exclusive jurisdiction of 
the probate court operates to so great extent 
that in the case of Gaines v. Chew, 2 How. 
[43 U. S.] 645, it is said, "Uiat in cases of 
fraud, equity has a concurrent jurisdiction 
with a court of law; but in regard to a will 
charged to have been obtained by fraud, this 
rule does not hold. It may be difficult to as- 
sign any very satisfactory reason for this ex- 
ception; that exclusive jurisdiction over the 
probate of wills is vested in another tribu- 
nal, is the only one that can be given." That 
the will is the foundation of the whole titie of 
the devisee— that the will is in no just judicial 
sense a nullity— that its existence is owing to 
the living act, and the death, of the testator— 
that the acts of legislation which provide for 
their probate, are acts not of creation but 
merely of evidence,— are not to be doubted. 
This document could not, nor can be, admit- 
ted to probate in this state under our law; 
it cannot be proved by any Mexican func- 
tionary in this state, for none such exists. 

The complainant, therefore, is remediless un- 
less proof of the execution of this document, 
now ofEered, is admitted. He should have 
that right. In the case of Bagwell v. Elliott, 
2 Rand. [Va] 195, 198, 199, a kindred point 
was discussed. That court, after deciding 
that the act of the legislature of Virginia had 
vested in the probate court of that state ju- 
risdiction generally over the probate of wills 
of real and personal estate, and made its ac- 
tion conclusive proof of their validity, say— 
"But it does not follow from the fact that 
It was necessary eitiier to the validity of the 
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will of a real or personal estnte, or that no 
other proof was admissible as to a will of 
lands." 

"Nor does the recognition of an authority 
to compel the production of the will, or the 
direction that tlie original will shall remain 
amongst the records, lead to the inference, 
that a probate was necessary to the validity 
of a will of lands." 

Again, they say: "The various acts on the 
subject being made only to provide a tri- 
bunal for granting probates in this country 
as a substitute for the ecclesiastical courts in 
England, a probate was not necessary here 
but for the purpose for which it was neces- 
sary there, to wit, to enable the executor to 
sue'; and that for all other purposes without 
probate in England the will was valid; and 
so the acts of the legislature, making the 
probate of the will conclusive as to lands, 
but without requiring such probate as a 
prerequisite to the validity of the will as 
to lands, left it, if not proved, to the court of 
probate, to have the same effect as if the 
acts had not been passed; that is, that the 
effect given to the probate of the will, which 
was given for the benefit of those claiming 
under it, no longer .existed. If the effect of 
the acts of the legislature was to declare the 
will invalid if not proved in a court of pro- 
bate, then those acts, in many cases, would 
have been prejudicial to those claiming im- 
der the wiU." 

"The only effect of the probate is to afford 
one mode of proof that the will is geniiine; 
'but the mode of proof allowable before these 
statutes, is not abolished by them,— that is, 
by evidence on the trial. If a will had been 
offered for probate and rejected, this might 
be used thereafter as the decision of a compe- 
tent tribunal, and would condemn it forev- 
er." If it be admitted that the law which 
prevailed in California when the wiU offered 
in evidence was executed, prescribed a pro- 
ceeding for the proof of wills, such proof 
coiUd constitute no more than a probate 
under our law would; unless some law 
of Mexico had declared them void without 
such proof, of the existence of which this 
court is not apprised. 

After the fullest consideration the court 
has been able to give this question, it Is [has] 
arrived at the conclusion, that the evidence 
offered is admissible, and that the complain- 
ant may submit, under the instructions of 
the court, the evidence on which he relies 
to prove the execution of the document of- 
fered as the will of Bllab Grimes. 

The evidence objected to having been sub- 
mitted to the jury, which, with the other tes- 
timony, occupied several days, the following 
instructions were given to the jury: 

1. A will executed under the Mexican gov- 
ernment, as the one in controversy was, in 
the presence of only two witnesses, was in- 
vahd; but under the decision of the su- 
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preme court of this state, desirous to con- 
form to the decisions of the highest state 
court in relation to the law which regulates 
the transfer of real estate within the limits 
of the state, I instruct you, if you shall be 
satislied from the testimony that a usage or 
custom had prevailed in California uninter- 
ruptedly for the space of ten years, so imi- 
form and notorious that it may fairly be 
presumed to have received the tacit consent 
of the countiy, which authorized the execu- 
tion of wills in the presence of two wit- 
nesses only, the clear proof of the existence 
of such usage will operate a repeal of the 
previous existing law, and two witnesses 
will be sufficient If such proof has not 
been afforded, and if three competent wit- 
nesses have not attested the codicil "C," 
given in evidence In. this case, it is a nul- 
lity. 

2. The witnesses (whether two or three) 
must be competent Should you be satisfied 
from the proofs that the said codicil "0" 
was written in Spanish, that any of the 
attesting witnesses was ignorant of tiiat 
language, that he could neither read nor 
spealc it, that the testator was unacquaint- 
ed with It, and could not understand it when 
read, or that neither he nor one of them 
could undei'stand the disposition of the prop- 
erty made by the will, and no sworn inter- 
pretation of tlie will was made to them, then 
I Instruct you that such witness or witnesses 
cannot be considered as competent 

3. The signature of each and every wit- 
ness, and of the testator, must be satisfac- 
torily established. The proof of one or any 
number less than the whole, will only prove 
that, so far as each of them Is concerned, it 
Is well executed; but will not tend to estab- 
lish the document as a will. 

4. In relation to the verbal declarations of 
the testatoi.% they cannot be considered as 
competent to prove the execution of the 
will. They are general declarations, the 
tmtli of which comport with the existence of 
any will other than that In controversy. 
These declarations, made under the circum- 
stances, are proof simply of the existence of 
a will. 

G. If the signature of each and every wit- 
ness of the number sufficient be proved, and 
the signatiu'e of the testator, then I instruct 
you the satlsfactorj proofs of those facts af- 
ford evidence from which you may presume 
a due execution of the codicil ("C"), in the 
absence of what you may deem counteract- 
ing testlmonj*. 

G. Tliat this presumption Is sometimes 
termed "an intendment," at others "an infer- 
ence," it is in fact only "prima-facle" proof, 
and exists only so long as there is no evi- 
dence to counteract it If, therefore. It has 
been proved to your satisfaction that the 



codicU ("C") was written in the Spanish lan- 
guage, that on its face It professes to be ex- 
ecuted before Mexican functionaries, which 
it was not, that one or more of the witnesses 
did not "speak" or "read" the Spanish lan- 
guage, that the testator was equally ignorant 
of it, tliat no other proof than the legal pre- 
sumption to which I have alluded has been 
given to show a communication of the con- 
tents of the will had been made between the 
testator and the witnesses,— then I instruct 
you, if these facts have been proved, they 
must be duly considered by you; and if. In 
view of all the other testimony, they coun- 
teract the presumption arising out of the 
proof of the signatures of the testator and 
witnesses,— in that case, the legal presump- 
tion will be rebutted. To conclude, If the 
facts in this case induce you to beUeve, that 
If the attesting witnesses were alive and 
present, tliey could not testify to the dicta- 
tion or nuncupation of his will by the testa- 
tor to the witnesses, or that it was read in 
his and their presence, and understood by 
them,— then I instruct you, the proof made 
at this trial of the signatures to the docu- 
ment ("C") cannot establish it as the last 
will of Eliab Grimes. On the contrary, if the 
facts of the case do not thus influence you, 
the presumption to which I have alluded 
must control your action. 

7. The codicil ("0") is attested by one Rob- 
ert T. Ridley, as syndic; such office under 
the Mexican government, being a mere min- 
isterial office without judicial functions, gave 
him no authority to authenticate the codlciL 
His act as an official act was void; but he 
signed with the declared intention to testify 
to the contents of the will; and his official 
prefix may be disregarded, and he considered 
as one of the witnesses. 

The jury returned a verdict for the defend- 
ants. 

[XOTE. This case was heard in the supreme 
court on writ of error, and the judgment was 
atiirmed, Mr. Justice Campbell delivering the 
cpiniou. It was held that the admission of 
evidence showing a custom in early California 
aa to the manner of making wills was proper, 
for the reason that the acts of individuals in 
accordance with siiph custom were leiritimate. 
It Jt was so prevailing and notorious that, ac- 
eorchng to the principles of Spanish jnris- 
prndunce m force in California at the time, 
the assent of the authorities to such custom 
coiild he presumed. The will was held valid, 
although It did not show on its face that the 
witnesses were present during the whole time 
of its execution, and heard and understood 
the dispositions it contained, since the observ- 
ance of necessary formalities might be shown 
by testimony dehors the instrument Adams v. 
Norris, 23 How. (64 U. S.) 353.] 
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Case No. 62. 

ADAMS v. DOUGLAS COUNTY. 

ADAMS V. BEACH. 

[McCahou, 235; 1 Kan. 627.] 

Circuit Court, D. Kansas. May Term, 1808. 

CiBCL-iT Courts — JURisnicrioN — Injunction — 

Railway Aid Bonds - Constitutional. Law— 

Corporations. 

[1. A circuit court cannot take jurisaiction, 
on the ground of diverse citizenship, ot suits 
bv a nonresident taxpayer to enjoin couniy 
officers from issuin-r («>iinty lionds- and from 
levvinc a tax to pay the coupons thereof, un- 
eS the bill shows that tlie tux to be. paid by 
Splainant, or his liability, determined by 
the ratio of his taxable proi>erty to all the tax- 
able property in the county, exceeds ^oW.j 

TO Alle^.ntioiiR in such suit that ooraplainnnt 
sueli' "on behalf of all others similarly sitiiuted 
lm\ inlere,*ted. to ^vit. all .persons owning 
nronerty subject to taxation, in said county. 
So iiot show an amount i^.dispute sufivcient to 
irivi* the circuit <-ourt lunsdictiou. as tUe 
aniouut of tlie interests of the parties so as- 
sociated is not alleged; and, if *^ interests 
of such other persons be admissible o" the 
question, residents, who could not be assocvated 
is complainants, must of necessity be in- 
cluded.] ^ _, ,-oim 
rCited in King v. Wilson, Case jSo. i,810.J 
ra. An issue of county bonds in aid of a rait- 
road was authorized by a vote of tje People, 
fn the manner prescribetl by law, ^jj^ a condi- 
tion that the railroad track should be com- 
nk"cd and in full operation by a certain date. 
■ Mt that the road should run to Lawrence. 
The track was completed, but not equipped 
with turntables, water tanks, etc., by tnp 
Ste fixed, and came within only a quarter of 
a mile of Ltiwrenee. Held, on application to 
Snioiii the issue of the bonds and a tax levy to 
pav?he first coupons, that there had been a 
substantial performance.] 

r4 A nonresident taxpayer cannot maintain 
a suit to enjoin the issue of coupon bonds, 
«Tid a tax levy to pay the coupons, unless he 
hSs some iitlrest either than that common to 
the whole community.] 

[5. A temporary injunction may be dissol> 
pd before the re-ipondt'ut answers when he is 
not changed with any particular knowledge 
Sf the facte alleged, and when the complain- 
ant's legal right is doubtful, and the continu- 
ance of the injunction unnecessary for his 
protection, and injurious to respondent.] 

[0- Tender the judiciary act of 1780, (1 Stat. 
34 ) as amended by 2 Stat. 418. auLhonzmg 
district and circuit judges to grant injunctions 
in vacation, they have power to dissolve in- 
junctions in vacation.] 

[7. A temi»orary injunction granted in the 
unavoidable absence of the responoents, with 
Uie intention of hearing the wliole case as if 
no injunction had been allowed, should be dis- 
solved, even in vacation, as soon as lack ot 
jurisdiction appears.] 

[8. Const. Kan. art. 12, § 1, provides that cor- 
porations shall be created only by general 
l-i\vs A lompanv was incorporated prior to 
the ad(jptioii of the constitution by an act 
(»f the territorial legislature, which was con- 
tinued in force by the constitution. Hdd, that 
the slate legislature had power to amend the 
charter by special act. City of Atchison v. 
Bartholow. 4 Kan. 124; Smith v. Swormstedt, 
*>! Curt. Dec. 141; and Dodge v. Woolsey, 
59 U. S. flS How.) 331,— limited.] 



county from issuing certain bonds, and Me- 
lancthon S. Beach, the county treasurer, and 
other county officers, from levying a tax to 
pay the coupons first due. On motions to 
dissolve temporary injunctions. Granted.] 



[In equity. Bills by Phineas Adams to en- 
Join the county commissioners of Douglas 



DBIxAHAY, District Judge. These two 
suits concern, substantially, the same subject- 
matter. Th*i first is instituted for the pui- 
pose of enjoining the county of Douglas, 
through its corporate authorities, from issu- 
ing certain bonds to the amoimt of llueo 
hundretl thousand dollars, to the Leaven- 
worth, Lawrence and Galveston Railroad; 
the second is to enjoui the treasurer, :ind 
other ofticei-s of the county, from the i-ol- 
lection of a tax imposed hy the commission- 
ers, for the payment of the coupon due Jan- 
uary 1, 1869, upon a bond for three hun- 
dred thousand dollars already issued, and 
from the appUcation of the proceeds of such 
tax to the liquidation of the coupon. The 
facts in brief are, that the question of is- 
suing bonds to the amount of three hundred 
thousand doUars to this company was sub- 
mitted, by an order of the board of county 
commissioners, to the voters of the county, 
by virtue of an act of the legislature of the 
state as far back as tiie 8tii day of Febmary, 

1867. 
j The terms and conditions upon which the 
issuance of the bonds was to be made are 
expressly stated in the submission, as fol- 
lows: "Shall the county of Douglas sub- 
scribe three hundred thousand dollars, in 
full paid stock, to the capital stock of tlie 
Leavenworth, Lawrence and Galveston LlaJl- 
road Company, and issue bonds of the 
county therefor, in bonds payable thirty 
years after date, bearing interest at the 
rate of seven per cent, per annum from 
the date of delivery, to be issued to said 
company when twenty-four miles of s.iid 
railroad track shall be completed and in full 
opei-ation from Lawrence, Douglas couuty, 
via Baldwin City: provided, that no greater 
amount of bonds shall be issued than the 
amount of stock issued by the raih-oad com- 
pany to the county of Douglas. 

"2. The conditions of the above is with 
the express understanding and agreement, 
that ttie said company shall relinquish all 
claim to the bonds for subscription of stock 
heretofore voted to said company, to ^^'it, 
on the 12th day of September, 1SC5." The 
vote was taken with this result: Two thou- 
sand one himdred and seventy for tiie prop- 
osition, and four hundred and twenty-four 
against, a majority of little less than hve- 
sixths of the entire vote. 

The board of commissioners, by resolution, 
on the 15th day of April, 1868, reciting the 
above submission, the vote and the result, 
declared that, the company havhig com- 
plied with all the requirements, stock to the 
amount mentioned should be subscribed, ::Dd 
the bonds issued. Since this time, a series 
of suits in the state courts, some of which 
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(though by no means pertinently) were le- 
oited hi the second bill, have heen instituted 
for the purpose of restraining, by injxmction. 
the . said board from Issuing these bonds 
and thus subscribing to the capital stocic 
of the company. Now, for the first time, 
the same species of litigation is proposed in 
the federal courts. Phineas Adams, a non- 
resident of the state of Kansas, and a resi- 
dent of the state of New Hampshire, as the 
complainant, has filed, on the equity side of 
the circuit court of the United States for 
the district of Kansas, the several bills men- 
tioned, for the purpose of obtaining un in- 
junction as already stated. 

It will be seen, from this review of the 
facts, that the cases affect very large pecun- 
iary interests, and the nature of the work, 
the early completion of which may much de- 
pend upon the aid contributed by the sul> 
scription for its stock, shows that the in- 
terests other than those merely pecuniary 
must be even greater. Not to Introduce into 
this opinion the ordinary speculations as to 
the advantages to arise to the state, and os- 
pecially to that region through which the 
proposed road will pass, it will suffice to 
call attention to the vote of the people of 
Douglas county, in illustration of their own 
estimate of these advantages. But in a 
cotmtry where railroad Jntercomnnmic,'iti(m 
commands so large a share of public inter- 
est, and elicits such immense outlays of 
capital, I might feel myself iusiifie*! in en- 
larging upon this subject, were It not that, 
holding the scales of Justice, and perforui- 
ing the duties of her minister, I am not 
allowed to be swayed from her dictates by 
any consideration of the character of one 
or the other of the litigants in her courts. 
The complainant is entitled, small though 
his interest may be in comparison to that 
appertaining to the other parties in this 
proceeding, to have that interest protected, 
provided he brings himself within the class 
of persons and exhibits an interest over 
which this court has jurisdiction, rhe r<i- 
spondents have moved for a dissolution of 
the injunctions which had been tempo turlly 
issued in the two cases, and insist, as 
grounds for their motion, from the showing 
of the bill and the papere filed in the cases: 
First. That this court has no jurisdioritm. 
Second. That there are not such equities 
disclosed as entitle the complainants lo a 
continuation of this relief. These proposi- 
tions will be disposed of in their order. 

The jurisdiction of the comis of the United 
States is prescribed by law, that of the cir- 
cuit court included. Its jurisdiction is de- 
rived from the nature of the subject in 
controversy in some cases, and in others 
from the character of the parties, and in 
some from the union of those several ele- 
ments. The latter is the case in the present 
instance. It must appear in the bill that the 
complainant is a non-resident of the state, 
to enable him to invoke the aid of this court, 



otherwise he is remitted for redress to the 
courts of the state. In addition to this, it 
must appear in the bill that there is in con- 
troversy, or in jeopardy by the action of the 
respondents, whom he desires to restrain, an 
amount exceeding five hundred dollars. Ju- 
diciary Act 1789, c 20, § 11, [1 Stat 78.] The 
non-residence of the complainant sufficiently 
appears, and the respondents make no point 
to the contrary. Whether the bill shows 
more than the sum of five hundred dollars to 
be Involved in the proceeding is another 
question. The respondents say, as one of 
their grounds of motion, that it does not 
The complainant insists that it does. If, 
in any proper sense, the sum of three hun- 
dred thousand dollars, the amount of bonds 
the issue of which is asked to be enjoined, 
may be said to be in controversy, then of 
course, in the first case, no question can 
exist. There is a sense in which this amount 
may be said to be in controversy. But Is it 
a sense which will determine the question i'* 
favor of the complainant? To be in controt 
versy certainly can not, properljr, be under- 
stood in any other sense than as being In 
an attitude to be decided in favor of, or 
against, the party who asks the interference 
of the court. While that amount is really 
the subject of which the court is asked to 
adjudicate, it is not the amounr which the 
complainant claims that he is in jeopardy 
of losing by the respondents unless they are 
restrained. 

We do not see how any other test of ju- 
risdiction can be maintained, than that when 
more than five hundred dollars are required 
as the basis of jurisdiction, it must mean an 
amount exceeding five hundred dollars which 
the plaintiff is liable to lose or gain by the 
result of the suit It could never have been 
intended by the act of congress, that be- 
cause a subject matter may have been in- 
volved in the proceeding, worth more than 
five hundred dollars, therefore any non-resi- 
dent may have brought his suit in the circuit 
court, even although his own interest may 
have been a very small amount of the item 
of property. The result of such a doctrine 
would be, or might be, to throng these 
courts with proceedings in which a mere 
trifle might be daimed by the complainant, 
simply because that trifle comprised a part— 
a small part— of some large interest A sin- 
gle stockholder in a banking or any other 
corporation, to the amount of fifty dollars, 
might thus gain in the circuit court a foot- 
hold for litigation, merely because the cap- 
ital stock of the company was a million. 
Thus all the safeguards, whether of protec- 
tion of the courts against the annoyance of 
numerous petty litigations, or of parties 
against being burdened with the more in- 
convenient and expensive proceedings of 
courts of the United States, would be ef- 
fectually destroyed. We understand the act 
of congress to mean, not that the partj' 
must litigate in reference to something worth 
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more than five hundred dollars, but that 
he must bring into court, to be adjudicated 
by it, an interest exceeding five hundred 
dollars in something, which interest he shall 
claim to have as against his adversary, or, 
in ease of injunction, which interest his ad- 
versary is about to put in jeopardy by his 
action, against which he invokes the protec- 
tion of the courts. This doctiine. besides 
being well established by the course of de- 
<?isions in the supreme court, (see [Green 
V. Liter,] 8 Cranch, [12 U. S.] 229; [Gordon 
V. Longest,] IG Pet [41 U. S.j 97; [Childress 
V. Emory,] 8 Wheat. [21 U. S.] 642,) was 
recognized at a recent term of the circuit 
court for tliis district. Judge Miller presiding, 
when, in the case of Jewett v. Treasurer of 
Leavenworth County, [Case No. 7,312,] the 
suit was dismissed because it did not appear 
that, in a proceeding to enjoin the treasurer, 
the complainant's tax exceeded five hundred 
dollars. Now, by this test, we think it is 
clear that in neither of the cases does the 
complainant show himself to be entitled to a 
status here. In the first case, there is no 
allegation whatever as to any partictdar 
amount of interest he may have to be 
jeoparded by the issuing of the bonds; the 
allegation in this respect being simply that 
he is the owner of real estate liable to be 
taxed. In the second, he alleges that the 
amount in controversy exceeds five hundred 
dollars. This is not the phraseology of the 
statute; "matter in dispute," not amount 
in controversy, is the language. But while 
this language may mean sometliing very dif- 
ferent from that used in the statute, let us 
suppose it to be of synonymous import. Is 
the difficult thereby avoided? Shall the 
question of jurisdiction be settled by the 
assertion of the complainant? We think not. 
Certainly it cannot be so settled when, as in 
this case, the showing of the bDl is, that the 
bonds are proposed to be issued by a county 
to a corporation, and his Interest can, upon 
the face of the bill, arise only from the fact 
of being as a taxable person subject to a 
iiability, unless by further showing that he 
has an amount of property, of such a ratio 
to the whole property of the county as would 
raise his liability to more than five hundred 
dollars. But suppose that his right to sue 
were apparent from the bill, by the exhibi- 
tion of an interest fully large enough to 
confer jurisdiction, or suppose the views 
hitherto expressed to be unsound, and that 
jurisdiction may arise simply upon the mag- 
nitude of the subject of litigation, without 
reference to that of his interest in the 
subject, still, upon authority, it is not only 
necessary that he should be competent 
to maintain this suit, but it is equally nec- 
essary that all other parties complainants 
should be so competent. "When the juris- 
diction of the circuit court depends on the 
character of the parties, and such party con- 
sists of a number of individuals, every one 
must be competent to sue in the courts of 
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the United States, or jurisdiction cannot be 
entertained." Wood v. Arredondo, [Case No. 
17,148;] Mandeville v. Cookenderfer, [Id. 
9,009.] Now the complainant sues as well 
for himself, he alleges, "as on behalf of aU 
others simUarly situated and interested," and 
claims that, if not himself sufficiently inter- 
ested to make the amount exceeding five hun- 
dred dollars the basis of jurisdiction, he, 
along with the large number similarly situ- 
ated, would certainly so be. This, however, 
he does not allege as a fact, and while we 
may admit the presumption to be a strong 
one, we cannot concede it, even if free from 
objection, to be sufficient to create the neces- 
sary "amount in dispute." But the attempt 
is open to several serious difficulties. The 
first is, whether a complainant may thus, 
without some special authority thereto, asso- 
ciate other parties with him; a second ques- 
tion is, whether, if allowed so to do, there 
is really any other party until he comes 
ill, under the privilege accorded him, and is 
duly made a party. But a third, and yet 
more grave difficulty is, that this introduction 
of others, if admissible, is absolutely fatal 
to the status of the complainant. It would 
not be so, but might aid him, If he had 
stopped with the allegation as a moment 
ago herein incorporated, but this he does not 
do, but after claiming to sue, in the language 
quoted, for others as well as himself, he 
adds, "to wit, all persons owning property 
subject to taxation in said county," not all 
non-resident persons, but all persons. Of 
course, therefore, he sues alike for non-resi- 
dents like himself and for residents. The 
authority a moment since alluded to requires 
aU the complainants to be competent to sue, 
"or jurisdiction cannot be entertained." All 
persons liable to taxation must, of necessity, 
include residents who cannot be associated 
with him as complainants. Being so asso- 
ciated with him, aU lose their right to tlie 
redress they ask. Thus, besides that there 
is not an affirmative showing of an amoimt 
in dispute sufficient to confer jurisdic- 
tion, there is no statement of facts from 
which this interest in him, making such 
amount in dispute, may be inferred. If this 
be true of the first case, how much more 
true is It of the other, when the object 
is to enjoin the collection of a tax of twenty- 
one thousand dollars, to pay the first cou- 
pon due upon a bond for three hundred thou- 
sand dollars heretofore issued. Evidence be- 
fore me at the hearing tends to show that 
his interests, tested by his liability for taxes, 
does [do] not exceed five dollars. Not having 
in either case presented such an amount in 
dispute, this com-t has no jurisdiction to grant 
the relief prayed. 

TMs view disposes of the case, and here 
this opinion might very well close, yet I 
do not think that I ought to leave the case 
without some review of the second propo- 
sition of the respondent, that the bill does 
not disclose such a case of merit as would 
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Justify this court in granting tlie relief 
prayed. The legislature of the state of Kan- 
sas, In 1SG5, passed a law authorizing the 
counties, in the way therein pointed out, 
to subscribe stock for the purpose of advan- 
cing tlie public improvements of the class in 
question. Under that law, the board of com- 
missioners of Douglas county submitted to 
the legal voters of that county the propo- 
sition, wlietlier the sum of three hundred 
thousand dollars should be paid to the Leav- 
en wortli, Lawrence and Galveston Railroad, 
for wliich stock to this amount should be 
Issued by tlie company to the coimty. A 
voiy large majority, as has already been said, 
was cast in favor of the proposition. Who 
are legal voters is defined by our constitution 
and laws. The complainant, by his showing 
In the bill as a groundwork of being admit- 
ted to prosecute the suit in this court, was 
not a legal voter. The constitution and laws 
of no state in this union confer the right 
of suffrage upon property, any more than 
do those of this state. 

The law, therefore, and constitution of 
Kansas, have not given to the complainant 
in these suits any say whatever upon this 
question. In so far, this law may be uncon- 
stitutional. I do not propose to say that it 
Is. I do not think that It is, but I have not 
reviewed, and do not propose to decide that 
question. I will remark only in passing that 
the law Is certainly not so, as being against 
the constitution of the state. If there be 
any qualification of voters unconstitutional, it 
Is that both the constitution and the law are 
' so, as being in conflict with the constitution 
of the United States. The affirmative of 
this proposition would be so comprehensive 
as to affect the constitution and laws of 
every state in the union. These constitu- 
tional and legal questions may well suggest 
the inquiry, whether the complainant in this 
suit can have anything to do with the sub- 
ject of tliese bills. He was not allowed, as 
a non-resident, to vote upon the question of 
authorizing the issuing of the bonds. Can 
he come into the courts of the United States, 
under any circumstances, claiming to ex- 
ercise any control over this subject? With 
never so large an interest, the complainant 
miglit find himself embarrassed by this pe- 
culiar state of things. It is not made neces- 
sary by any presentation of the point to de- 
cide this question, and I shall, therefore, not 
do more tlian observe that, if to recognize 
such a barrier to his enforcement of a claim 
here should be said to present an exception 
to the rule that there is no wrong without a 
remedy, all that need be said in reply is, that 
the public policy of every state must, and 
does, sometimes give rise to similar anoma- 
lous conditions. 

At all events, it may be safely said that, 
to lay a foundation of right in a case of this 
description, there should be distinct allega- 
tions, either of fraudulent collusion against 
complainant's Interest or clear departure from 
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tiio line of imposed duty. There are no such 
allegations in either of these bills. 

Every one owning land in a state holds It 
subject to the constitution and laws of the 
state. Not willing so to hold it he may sell, 
or, preferring to hold it and not satisfied to 
be denied any privilege of citizenship in re- 
gard to it, he may relieve himself of the disa- 
bility by becoming a citizen. But a few ob- 
servations are due in reference to the allega- 
tions of the bill, rehed upon particularly to 
show merits. They are, that, at a meetmg 
alleged to be Informal, certain values, consist- 
ing of other bonds and moneys, and stocks 
of other companies, were issued without suffi- 
cient consideration, and to give a controlling 
influence against the Interests of Douglas 
county; that the road was not constructed 
and equipped, by reason of the want of 
turn tables, water tanks, etc., by the 1st 
of January, 18G8, as by the terms of the sub- 
mission of the question to the people it was 
provided it should be. It is supposed the 
court will take judicial notice of the neces- 
sity of these, as equipments of the road. It 
may be well questioned, on the contrary, 
whether a provision of water tanks, turn ta- 
bles, etc., the want of which is alleged in 
proof of noncompliance by the company with 
the terms of the submission, was necessary 
to constitute a compliance. The language of 
the submission is, that the "raUroad track 
shall be completed, and in full operation." 
While it is true that a railroad is, in one 
sense, incomplete without those appendages, 
in a more limited sense it is not so. Certainly 
a railroad track may be complete, literally, 
without any one of these, while it is not com- 
plete only when we make railroad track to 
mean something more tlian it literally does. 
But besides this, may not the requirement 
have been thus restricted, for the reason 
that it was not intended to exact more of the 
company tlian dmply to construct the rail- 
road track, literally, by that time, leaving 
those appendages necessary for its absolute 
completion, in a more extended sense, to fol- 
low, as of course they must to make it prac- 
tically useful anil valuable? Besides, time 
Is not necessarily of the essence of an agree- 
ment, and particularly In proceedings in eq- 
uity. The most that could bo clxdmed is, 
that the board of commissioners might, or 
if it be preferred ought, to have forborne 
the issuing of the bonds, and submitted the 
(iue.<?tIoji again to vote. But they are en- 
tnisted with the management of the inter- 
ests of the comity, and have a right to the 
exercise of a fair and honest discretion, and. 
If, in the exercise of this, they do what a 
fair man mider the same circumstances 
might do, I can not see any just cause of 
complaint The chai'ge of an undue motive 
in issuing the values above mentioned Is 
not sustained, llotive may be inferred and 
judged from circumstances, but is not 
very well capable of direct proof; a mere 
assertion, or even an assertion sustained 
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l>y affidavit amounts generally to no more 
than an opinion. But the pa me remarks 
may he made in reference to this as 
to the last maltor, tliat llie board of 
commissioners, being constituted by the law 
the guardians of tJie interests of the coim- 
ty, were tlie proper judges of tlie fairness 
of the transactions of the company, or they 
might, indeed, well thinlc tliat, the county 
having voted in favor of the bonds and sub- 
scription, they had but the simple duty to 
perform to issue them. It Is further alleged 
that, it being a part of the terms of the 
submission that the road should run to Law- 
rence, the company failed to comply, be- 
cause the road only came witiiin a quarter 
of a mUe of that city. It is a very nice ad- 
herence to words to deny that this is a 
complianee with the requirement "Qui hae- 
rit in litera, haerit in cortice." It would 
have been little, if any, more to exact that 
it should have come to the center of the 
city. A few hundred yards more or less, 
in a question of termination of a railroad, 
can not present, generally, a very grave 
doubt as to whether or not similar terms 
have been complied with. The interven- 
tion of a river, or other great natural Im- 
pediment, between the terminus as made 
and sucli as a literal compliance with the 
language would have made, might present 
such a doubt. But nothing of tliat kind ex- 
ists in this case. Whether tlie company 
owns the intervening space or proposes to 
acquire the title to 11 is not of importance. 
There remain two other questions, to 
which some reference should be made be- 
fore dismissing tlie second pohit of inquiry. 
First. May any and every individual non- 
resident tax payer institute such a proceed- 
ing against the corporate authorities of a 
county? While on the one hand, indi- 
vidual rights are entitled to protection, on 
the other, great public interests ought not 
lightly to be subjected to delay and annoy- 
ance. Whether any principle can be stat- 
ed, that would be capable of appUcation 
without possible hardship, may be doubted; 
to deny all redress to individuals in such 
eases would be apt, sometimes, to result in 
injustice. To recognize the right of eveiy 
-one to arraign public servants of the descrip- 
tion under consideration is full of inconven- 
ience and danger. Hfeh authorities have 
held that, unless the individual has some 
interest other than that wliich is common 
to the whole community, he can not main- 
tain a proceeding in such cases. Doollttle v. 
Supervisors of Broome County, 18 N. Y. 155, 
and Roosevelt v. Draper, 23 N. Y. 318, are 
leading cases in a large class in support of this 
doctrine; and the following are a few, of 
many, by which they are sustained: [O'Brien 
v. Norwich & W. R. Co.,] 17 Conn. 372; 
[Smith V. City of Boston,] 7 Cush. 254; 
[Mayor, etc., of Georgetown v. Alexandria 
Canal Co.,] 12 Pet [37 U. S.] 91; [Hale v. 
Cushman,] 6 Mete. [Mass.] 423; [Pratt v. 



Bacon,] 10 Pick. 123; 3 DanieU, Ch. Pr. 1768- 
1770. Witli this doctrine I am much Inclined 
to concur, as far more reasonable and just 
than that which would recogui'/e every one, 
in a commimity of common interest, as en- 
titled to arrest the onward progress of groat 
public concerns. It may be that legislative 
wisdom might well direct itself to this sub- 
ject, and, while amply protecting personal 
rights, provide more fully tlian now seems 
to be done the proper safeguards against 
ill advised invocations of judicial protection. 
As a ground of equity Interference, not 
only well established by authority but ex- 
pressly provided by statute, for the govern- 
ment of the courts of the United States, 
redress rests upon the want of adequate 
remedy without it. "Suits in equity shall 
not be sustained in either of the courts of 
the United States, where plain, adequate 
and complete remedy may be had at law. 
Act Cong. 1789, ch. 20, § 16, [1 Stat 82.] 

W^hile the equity jurisdiction of the courts 
of the United States is independent of the 
local law, and therefore no objection to their 
jurisdiction may arise from the fact of a 
remedy under the local law, as decided In 
Gordon v. Hobart, [Case No. 5,609;] 3 Cranch, 
C.C.267,[Mandevme v. Cookenderfer,] Id. 9,- 
009;] yet, if such redress may be had at 
law in the courts of tlie United States, the 
equity jurisdiction now invoked plainly can 
not be entertained. Why may not such re- 
dress be had in these courts? There can 
be little doubt that, either in resistance of 
an unjust exaction or by proceedings to cor- 
rect an evil sufifered, redress at law might 
be successfully sought. This suggests anoth- 
er inquiry, which might well be somewhat 
elaborately considered, were the other propo- 
sitions differently decided; that is, how far 
the equitable remedy by injunction is de- 
pendent upon the irreparability of the threat- 
ened wrong, and whether, judged by this 
standard, these suits are maintainable. But 
in the views I have taken this inquliy Is 
rendered unnecessary. I will but ask, is there 
any evil, not to say irreparable, to be In- 
flicted by the proceedings propoj<ed to be en- 
joined, or on tlie contiaiy, are ihey not, how- 
ever regarded by the complainant, of the 
highest advantage to him? If , indeed, some 
additional tax be the result, is it not likely to 
redound in a largely increased value of his 
property? Assuredly those to whom the 
proposition was submitted, and by whoso 
votes it was determined, expect to reap 
large advantages from the outlay. It is in- 
evitable that the complainant shall enjoy 
these as largely as others. In sucli a case he 
can not claim to be injured, had he a right 
to the position of complainant. The cour- 
tesy and abiUty with which the views of the 
learned counsel for the complainant have 
been presented will not permit me to close 
without noticing some of the leading ati- 
thorities reUed upon by him upon some oth- 
er points. He objects to the dissolution In 
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these cases that no injunction can be dia- 
solved until the coming in of the answers 
of the respondente. and in support refers to 
3 Abb. Nat Dig. p. 45, §§ 255, 256. [Read 
V, Consequa, Case No. 11,G06; Robinson v. 
Cathcart, Id. 11,94G.] That these authorities 
present this as the general rule is true, but 
the rule is not without exceptions. While 
it Is recognized as the usual course, in in- 
junction cases, that all parties shall answer, 
it Is added, in a case of high authority, 
"Hut tliat rule may be dispensed with under 
peculiar circumstances, as when the party 
not answering Is not charged in the bill 
with any particular knowledge of the facts 
alleged." Ashe v. Hale, 5 Ired. Eq. 55. There 
is no such, allegation in the bills imder con- 
sideration. Again, injunction was dissolved, 
the plaintiff's legal title being doubtful, anu 
the continuance of the injunction being un- 
necessary for the protection of complainant 
and injurious to defendants. [Shrewsbury & 
B.Ry. Co. V.London & N. W. Ry. Co.,] 1 Eng. 
Law & Eq. 122. The doubtfulness of plain- 
tiff's title In that case is fully met by the lack 
of complainant's legal status in this, while the 
want of necessity of protection to himself, 
and the injury to respondents, are quite as 
glaring here as they could have been there. 
Another qualification of the rule Is, that "it 
is applicable only to an injunction properly 
issued." [Mallett v. Weybossett Bank,] 1 
Barb. 217. 

It Is objected again, that dissolution can 
not be made in vacation. Brightly, Dig. p. 
256, § 5. The power in injunctions, as eon- 
fen-ed upon the judges of the district courts, 
is peculiar and ample. It is as follows: "The 
judges of the district courts of the United 
fcStates shall have as full power to grant 
writs of injunction, to operate within their 
respective districts, in aU cases which may 
come before the circuit courts within their 
respective districts, as is now exercised by 
any of the judges of the supreme court of 
the United States, under the same rules, 
regulations and restrictions as are provided 
by the several acts of congress establish- 
ing the judiciary of the United States, any 
law to the contrary notwithstanding: pro- 
vided, that the same shall not, unless so 
ordered by the circuit court, continue longer 
than to the circuit court next ensuing; nor 
shall an injunction be issued by a district 
judge in any case where a party has had a 
reasonable time to apply to the circuit court 
for the writ" 2 Stat 418. 

This, it will be seen, confers upon the 
judges of the district courts, not the courts 
themselves, the same power as have the 
judges of the supreme court The power of 
these latter is derived from the judiciary 
act, (1 Stat 34.) "Writs of ne exeat and of 
injunction may be granted by any judge 
of the supreme court, Ln cases where they 
might be granted by the supreme, or a cir- 
cuit court" AVhence It follows, that the 
judges of the district courts, to the extent 



I of their territorial jui-isdiction, have In these 
matters the fuU power of the supreme and 
circuit courts. This carries as well, in vaca- 
tion, the power to dissolve as to grant, the 
former being incident to the latter. The 
act of the 23d August, 1842, (5 Brightly, 
Dig. p. 257, § 6, [5 Stat 517, § 5,] is amply 
confirmatory: "And it shall be competent 
for any judge of the court, upon reasonable 
notice to the parties, in the clerk's office or 
at chambers, and In vacation as well as in 
term, to make, direct, "and award all sudi 
process, commissions, and interlocutory or- 
ders, rules and otlier proceedings, whenever 
the same are not grantable of course, ac- 
cordhig to the rules and practice of the 
court." But besides this view of the law of 
the question, the attitude of these cases Is 
such as, itself, to make an exception to the 
iTiles ordinarily governing the dissolutions 
of injunctions, whether it respect the dohig 
so without answer or the exercise of the 
power In the vacation. When applied for, 
a time was fixed for a hearing. The re- 
spondents were hindered by circumstances 
not under their control from attending, and 
the hearing was adjourned to Thm-sday, 
December 17, 1868. In the meantime the 
injunction was granted, temporarily, but it 
was not intended that the respondents should 
thereby be placed in any worse, or the com- 
plainants in any better situation, b»t, on 
the contrary, it was understood that the 
whole cases were to be heard as te no In- 
junctions had been allowed. Under such cir- 
cumstances, I cannot hesitate to treat them 
as of themselves exceptional, and not prop- 
erly to be circumscribed by what, under 
other circumstances, might be not a too 
rigid iTile, but, In addition to aU this, is It 
not abundantly clear that, if the views ex- 
pressed as to the question of jurisdiction are 
sound, a dissolution ought to be allowed? I 
imderstand the doctilne to not need to be 
sustained by accumulatmg authorities, that 
so soon, at whatever stage of a cause, as a 
want of jurisdiction shaU be disclosed, tha 
further entertainment thereof shall cease. 

The complainant's counsel insists further 
that the Leavenworth, Lawrence and Gal- 
veston Railroad Company has no cor- 
porate existence, and relies upon article 12, 
§ 1, Const. Kan.: "The legislature shall pass 
no special act conferring corporate powers; 
corporations may be created under general 
laws, but all such general laws may be 
amended or repealed." This company was 
incorporated under a territm*ial law of 185S, 
before the adoption of the Constitution. Un- 
der the fourth section of the schedule that 
law was undoubtedly contmued in force. 
It was amended by act of 1864, and it is 
claimed that, under the decision of the su- 
preme court of the state of Kansas, in the 
case of the City of Atchison v. Bartholow, 
4 Kan. 124, tlie last named act is unconsti- 
tutional. Tliat the provision first cited is to 
be construed as denying to the leglslatm-e the 
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power to regulate and control franchises 
theretofore granted, Is a doctrine to which 
I cannot assent. To regulate and control are 
essentially different from creathig. The di- 
rect consequence of such a construction 
would be that, however pernicious privileges 
before granted might be found in their ex- 
ercise, no remedy in legislative control 
would exist. I may safely, therefore, as- 
sume, without presenting the differences of 
the two cases and particularly analyzing the 
opinion of the supreme court, that they did 
not intend their decision to reach to the 
extent claimed, but based it upon the fact 
tliat, in that case, the law reviewed by 
them created corporate power. Nor, for the 
same reason, do I deem It necessai-y to in- 
dicate some very material differences be- 
tween an incorporate company and a mu- 
nicipal organization linown as a dty. 

Complainant's counsel refers to several an- 
thorities to sustain the right of the complain- 
ant to seeli redress as he here does, the most 
prominent of which are Smith v. Sworm- 
stedt, 21 Curt Dec. 141, and Dodge v. 
Woolsey, 18 How. [59 U. S.] 331. The first 
was an application for a division of a com- 
mon property of the Methodist Episcopal 
Chm-ch, the complainants averring that the 
bill was brought by authority and under 
the direction of the general and annexed 
conferences of the church south, which had 
been erected into a separate ecclesiastical 
organization under an ordinance of a gen- 
eral conference and the subsequent action 
of certain annual conferences. That the su- 
preme court recognized -ue complainants as 
competent parties in sucli a proceeding does 
not fumisli support to the complainant In 
this suit. The case in 18 How. [59 U. S.] 
does not seem to me to be any more influ- 
ential in this direction. 

Tills opinion has already grown too long 
to permit me to feel at liberty to more par- 
ticularly review the last mentioned or other 
authorities cited in opposition to the con- 
clusions I have reached. The Injunctions 
heretofore issued in these causes are dis- 
solved, with costs. 

NOTE, [from original report.] An injunction 
may be granted to enjoin the illegal levy of any 
tax charge or assessment, or the collection of 
any illegal tax cliarge or assessment, or any 
proceeding to enforce tlie same; and any num- 
ber of persons whose property is affected^ "^,^ 
tax or assessment so levied, may unite m the 
petition filed to obtain such injunction. Dass. 
Comp. Laws, § 3781. Mere irregularities can- 
not be inquired into. Parker v. Chalhss, 9 
Kan. 155; Smithtv. Leavenworth Co„ Id. 29fi; 
Kansas Pac. Ky. Co. v. Russell, 8 Kan. 558; 
Lawrence v. Killam, 11 Kan. 499; Chalhss v. 
Atchison Co., 15 Kan 49; Stebbins v. Chalhss, 
Id. 55; Hagaman v. Cloud, 19 Kan. 394. A\ho 
may join in the action. See Gilmore v. Norton, 
10 Kan. 491; Gilmore v. Fox, Id. 509; Wyan- 
dotte & K. C. Bridge Co. v. Wyandotte, Id. 
326; Hudson v. Atchison, 12 Kan. 140. Who 
cannot maintain the action. Missouri R., Ft. 
S. & G. R. Co. V. Wheaton, 7 Kan. 232; Wyan- 
dotte & K. C. Bridge Co. v. Wyandotte. 10 
Kan. 32U; State v. McLaughlin, 15 Kan. 228. 
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He who seelis equity must do equity, applies 
to actions under this section. Missouri Ry 1' t. 
S. & G. R. Co. V. Morris, 7 Kan. 210; Law- 
rence v, Killam, 11 Kan. 499. 
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ADAMS et al. v. EDWARDS et al. 

[1 Fish. Pat. Cas. 1; Merw. Pat. Inv. 650.]* 

Circuit Court, D. Massachusetts. Nov., 1848. 

Patents for Inventions— Utilitt— Application 
— Abandosment. 

1. Extensive use is evidence of utility. 

2. Two structures are "substantially'' the 
same when tliey are of the same material, if 
material is important; of the same thicknes,-:, 
if thickness is important, or of the same form, 
when form contributes to the result. 

3. The "invention" is the conception of the 
idea, not its final development. , The law does 
not mean, by invention, maturity. 

[Cited in National Filtering Oil Co. v. Arctic 
Oil Co., Case No. 10,042.] 

4. Where an inventor perseveres in his ap- 
plication for a patent, from first to last, al- 
though he may file several successive applica- 
tions, some of which are withdrawn, his patent 
can not be defeated, unless upon proof of public 
use, or sale, for two years before his applica- 
tion. 

[Cited in Blandy v. Griffith. Case No. 1,529; 
Goodyear Dental Vulcanite Co. v. Wilhs. Id. 
5.603; Wicltersham v. Singer, Id. 17,610.] 

5. The use of a safe, made by one man for 
himself, and liept by him in his counting- 
room, or cellar, is a private and not a pubhc 
use. 

6. A patentee may, from patriotism, gen- 
erosity, despair, or other cause, abandon his 
patent and invention to the public. 

[Cited in Zinsser v, Kremer, 39 Fed. Rep. 
114.] 

7. Patentees are not bound by their opinions 
upon legal questions relating to their patents. 

[Cited in Bevin v. East Hampton Bell Co., 
Case No. 1,379.] 

8. Fitzgerald claimed "the application of 
plaster of Paris, in the construction of all iron 
safes, in the manner above described. Hdd: 
That this was a claim for double safes, with 
a filling of plaster of Paris, three inches thick, 
poured, in a liquid state, between the double 
sides of the safe, including the doors, and could 
only be anticipated b^ proof of the prior use 
of a similar combination. 

[Distinguished in Bevin v. East Hampton 
Bell Co., Case No. 1,379.] 

In equltj'. This was an action on the case, 
[Adams & Hammond against Edwards & 
Holman,] tried before Mr. Justice Woodbury 
and a jury, for the infringement of lettei-s 
patent [No. 3,117,] granted to Daniel Fitzger- 
ald, June 1, 1843, and conveyed by mesne as- 
signments, to plaintififs. The nature of the 
invention consisted in interposing plaster of 
Paris between the inner and outer chests of 
fire-proof iron safes, after the manner de- 
scribed in the specification. 



■ ^Reported by Samuel S. Fisher, Esq., and 
here reprinted by uermission. Only partially 
reported in Merw. Pat. Inv. 650.] 
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S. P. Staples and B. B. Curtis, for plain- 
tlflfs. 

It. Choate and Bana & Jewell, for defend- 
ants. 
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WOODBURY, Circuit Justice, charged the 
JniT as follows: 

The plaintiffs sue on a patent, whidi was 
taken out June 1, 1843, by Daniel Fitzgerald, 
and assigned to the plaintiffs in that year. 
Disei-iniiuate that, if you please, from every 
other patent (as many have, on the trial, 
been mentioned), in order to' understand the 
case tlioroughly— a patent issued In 1843, and 
assigned to plaintiffs, by Bcnj. G, Wilder, 
who obtained it from Enos Wilder, who ob- 
tained it from Fitzgemld. Now, that patent 
being 80 obtained, and assigned to the plain- 
tiffs, no person has a right to use what Is de- 
scribed In it, wltliout their permission. They 
fay, that they did not give any permission to 
the defendants to use it; but that the defend- 
ants did use It from 1843 to 1847, and the 
claim they lay before you is for damages for 
this use. In order to understand what Is in 
controversy, you will start with the fact, 
that a patent was taljen out In Jtme, 1843. 

The next point Is, that the defendants have 
manufactured, used, and sold safes, similar 
to those doscilbed in this patent, for three 
or four years. That Is not in conti-ovei^y. 
It is proved by several witnesses, and is not 
In dispute. Now, that, gentlemen, In point 
of law, would entitle the plaintiffs to recover 
for the damages they have sustained, prima 
facie. They bring here a public document, 
or grant, made correctly in point of law. 
Patents are not now Issued indiscriminately; 
and, on the face. It Is good. If there Is noth- 
ing shown against It, and a prima facie case 
cannot be made out against It The case be- 
comes narrowed down very much, by the de- 
fense, which rests on two great pohits. 
These are— First, that notwithstanding the 
defendants have used this invention, yet, for 
various reasons, they had a right to use It. 
And secondly, even though they had not a 
light to use It, under the law, yet they used 
It under such circumstances that there should 
not be any damages given. These defenses 
you must look into. 

Had the defendants a right to use this pat- 
ent? For If they had, they should not be 
held responsible; if they had not, they should. 
Now. gentlemen, as a general principle of 
law, although a patent thus obtained and 
thus offered In evidence, as I have said. Is 
prima facie evidence for the plaintiff to re- 
cover; yet it is competent for the defendant 
to show he has a right to use the invention, 
and he may sustain his defense on various 
points. He may show that he had a Ucense 
to use from the party who obtained the pat- 
ent, and in such a form that he had a right 
to use tlie invention. He may show that he 
has purchased tlie right— that Is, supposhig 
the patent Is good; or he may show some- 
thing to prove that the patent is not good— 
Ifed.cas. — 8 



as by showing that some other person Is the- 
Inventor, and not the patentee; or by show- 
ing that the thing patented had been In pub- 
lic use for two years before the patent was- 
appUed for; or by showing that it had been, 
on sale for two years before, with his con- 
sent; or by proving that, from patriotism,, 
generosity, or In despair, or from some other 
cause, he had abandoned It, so that the other 
party has a right to use it, and any one may- 
take It up, as a sort of waif, or dereUct prop- 
erty. And I mention these points, because- 
they are all relied on for the defense; an* 
being relied on, you must start with the prin- 
ciple of law, that the defendant should, oi> 
these, make out his defense, just as you orig- 
inally started with the principle that thfr 
plahitiff must make out his position, or a 
prima facie case, against the defendants. If 
the defendants impugn the testimony which 
the plaintiffs offer, as to the legality or cor- 
rectness of the patent, you must see how the 
scale preponderates. 

The first argument to prove that this pat- 
ent Is bad, Is, because It Is for a matter not 
considered patentable. Now, gentlemen, in 
order to judge of that, we must first Inquire 
what It Is for. I shaU instruct you, as a mat- 
ter of law, that such things are patentable as 
the discoverer undertakes to apply, in com- 
bination, or separately, so as to produce new 
and beneficial resiilts. We must make some 
broad and general distinctions of that kind. 
It need not be a new material. It need not 
be an entire new machine. It need not be, 
wholly or throughout, a new application. But 
when It Is a combination, as It Is here, it 
must bring some new feature into the com- 
bination, and produce new and beneficial re- 
sults. And If it does that, it Is of no matter 
how slight Is the change. If there Is a nov- 
elty in the application and In the machine, 
and If It produces new and valuable results, 
it Is patentable, whether the combination Is 
new, or an important part only, is new. 
There must be something new In relation to 
It, and It must produce better results than 
what were produced before. And when yen 
get novelty In parts or In combination, and 
nov^ty In results, and beneficial restdts, yoti 
get what the constitution and laws were en- 
acted to protect: that Is, something newly 
invented, which benefits mankind. It must 
not be a frivolous object, like the invention^ 
of an Improvement In making playing-cards,, 
which has been driven out of court bec;iu8& 
the object was bad. 

But in this case the object was laudable— 
to insure safety to the most valuable article* 
of property. It was patentable, then, if new 
and useful. 

Next, then, did it produce new and benefi- 
cial results? It must have some superior 
advantages over that which existed before, 
or it could not produce such results, as to 
have resisted severe fires, such as consumed 
former safes, and their contents, without 
injuring these- Now, gentlemen, in testing 
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what is a new combination, as I have said, 
you may not have a new material, but you 
must have something different, in form or 
system, from what was used before, and 
so different as to cause new and better re- 
sults. Now, as I understand it, safes have 
long existed before; and such as are called 
double safes. There had long been some 
opening between the chests, at some times 
to be occupied by air, and at other times 
by substances of various Idnds, supposed to 
be non-conductors-some without and some 
with the appUcation of such substances to 
the doors. But what Fitzgerald claims to 
be new, if I understand it, is, not the use 
of plaster of Paris to repel fire entirely, in 
some modes and in some articles, but that it 
had not been used before in combhiation 
with these double chests, applied to both 
doors and sides, to the thlcliness with which 
he used it, hi the Uquid state, for the pur- 
pose of repelling fire. He says, in the pat- 
ent. It may be used, dry or liquid; but what 
he expressly reUes upon and describes In de- 
tail, is the Uquid state, and of a certain 
thickness. As you wUl see, this has an hn- 
portant bearing upon the result He uses it 
for the doors, too, as -weU as the sides. 
This patent, then, requfa-es that the safe 
shall be constructed, under his hivention, so 
as to leave a space of two or three inches 
—a wider space than has been generally em- 
ployed before. The preparation shall not be 
put on merely as a wash, or nailed on lUce a 
sheet of mica, or zhic, but it shaU be poured 
in hi a liquid state, to that thickness. I 
lulve the impression that this pouring in, 
in a liquid state, in accordance with the 
answer to a question which I put to a scien- 
tific gentleman on the stand, is a peculiarity 
in filling all the holes and cracks better, 
which is essential. For, those acquainted 
with fires, and their operation upon safes, 
are aware that one great danger of burning 
up papers, is in consequence of the external 
heated air, not flame, behig communicated 
through some small fissures of joints; and 
tiiat one great means of preventhig fire from 
destroying the contents of the safe, is by 
reduchjg the preparation to the liquid form, 
and pouring It in as a thha paste, so as to 
be more sure of filling the smaUest spaces 
between the two chests. There may be some 
advantages from the moisture Tvhich comes 
out during the melting, which may serve 
to protect the safe from the fire. But it 
strikes my mind that this result has been 
brought about, under this hivention, not only 
by using plaster of Paris-which is a good 
non-conductor, and imbibes, after it is cal- 
chied, much water— but by using it in this 
liquid state, so as to fill up aU the crevices; 
and by having it so very thick, two or three 
inches, as Fitzgerald had it, instead of (as 
in the safes whicli existed before, which 
you have seen described, and some of which 
you have seen here) having a mere coat of 
plaster, half an inch thick. You -will at once 



see, from your experience, that a coat of 
two or three inches of matter, thus non- 
combustible, will resist the progress of a 
fire much better than a mere wash, or ft 
mere coating of half an hich, or a quarter 
of an inch. However that may be, he claims 
it of a certahi thiclmess. He describes the 
moist state, particularly, for its use, and 
he applies it to the doors as well as to 
the other parts. If tlie doors are not se- 
cured, as -well as the other parts, it 
renders the contents quite unsafe. It is, 
therefore, ttiis new combination of plaster, 
for this purpose, hi this thickness, hi the 
moist state, and appUed aU around, to the 
doors as weU as to the other parts, which 
seem's to constitute the gist of this discov- 
exy— produchig such different results as have 
been shown here-of resisting the largest 
fires. It could hardly be justifiable, I think, 
for the court to say that it is not patentable, 
for want either of importance, apparent 
novelty, or usefuhiess. I shall soon, how- 
ever, suggest something more, for and 
agahist its novelty, when considering the spe- 
cial testimony agahist it under that aspect. 
I may have said enough as to what is meant 
by a patent being useful. It must not be 
frivolous or unimportant I hardly need 
dwell upon this. It is a question of fact, as 
to what is useful, after histructing you, as 
a question of law, that the patent must be 
useful. And a jury will have no great diffi- 
culty about that. If they find the invention 
hitroduced extensively into use, they will 
conclude that it is useful; for the people will 
not throw away old articles when old ones 
are as useful as new, and particularly when 
they are for the protection of such valuable 
articles as papers and money. The utility 
comes home, therefore, to everybody, if the 
extensive Tise is made out. 

Passing by these you come to the next im- 
portant part of the defense, and the evi- 
dence in relation to which has occupied the 
greater portion of the trial, and that is: 
was the improvement, as I have described it 
to you, made orighiaUy by Fitzgerald, or 
by some other person? This is the special 
defense, just referred to, against the novelty 
of this patent. Was there such a machine 
of the description contained hi his specifica- 
tion—was there such a machine invented, 
or matured, before he did it? If there was, 
the law says, and says properly, that he can- 
not succeed, because the world then had 
the benefit-if it pleased. Another person 
was entitled to protection on account of it, 
and to aid the invention it was not neces- 
sary to issue this patent But, hi order to 
test this pohit, the prior invention must 
have existed before, with these qualities, 
with this combhiation, with this description, 
substantially. And I do not say, as one of 
my brethren upon the bench has said, that 
there is no definite signification to the word 
"substantial." Wlien we say a thing is sub- 
stantially the same, we mean It is the same 
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in all Important particulars. It must be of 
the same material, when the material Js 
important; it must be of the same thick- 
ness, when thickness is important; it must 
be applied hi the same way, condition, and 
extent, to the doors as well as the sides, 
when either of these circumstances makes 
^nn essential difference. If some other ma- 
■chhie had all this, as in Fitzgerald's, then It 
was substantially the same. It is not a mat- 
ter of moment to make the chest, itself, of 
one substance, or another, if there is no 
difference in the period at which they melt, 
and if tliey are alike impenetrable to heated 
air. It may be made of tin, or iron, or 
brass. It is of no consequence whether it 
is in form a square or a parallelogram, or 
whether there Is a small mixture with the 
plaster, which neither vitiates nor improves 
it. But it must be the same in power to 
resist heat and exclude heated air, and then, 
in this particular. It is substantially the 
same. Change of form Is not material, when 
the form does not contribute toward the new 
result. When it does, the forms must be 
alike in all important particulars. As other 
inventions must have been not only sub- 
stantially like this, but prior hi time, In or- 
der to vitiate It, it will be necessary for you 
to find when Fitzgerald invented this, In 
order to determhie whether he, or others. 
Invented It first. The law means, by inven- 
tion, not maturity. It must be the Idea 
struck out, the brilliant thought obtained, 
the great Improvement In embiyo. He must 
have that; but If he has that, he may be 
years Improving it— maturing it. It may re- 
quire half a life. But In that time he must 
have devoted himself to it as much as cir- 
cumstances would allow. But the period 
when he strikes out the plan which he aiier- 
ward patents, that is the time of the in- 
vention—that is the time when the discovery 
occurs. 

Now, it Is contended, on the part of the 
rt&pondents, that there were discoveries, 
like this, even earlier than" in 1830. But in 
1830, some of their witnesses say, and oth- 
ers In 1831 and 1832, there were clear dls- 
"Coveries of the use of pLnster In this way, 
find before Fitzgerald started this idea! 
which he afterward matured and patented. 
Now, gentlemen, fixing the thne of Fitzger- 
ald's invention, you will see whether there 
were any of that description or not. The 
plaintiffs contend that this time was In 
1830, and they give you the whole history 
of It, from various sources; among others, 
from the patentee upon the stand. What 
led him to the discovery- the experiments 
he made— the progress in his own mind, and 
what disabled him— the want of means— 
from maturing his Idea, has been detailed to 
you. But his attempts continued after mak- 
ing the discovery. By various experiments 
on the power of plaster, in this way— ap- 
plied in this form, put on moist, by balls, 
more In the form of plaster than of paste— 



(Case No. 53) ADAMS 



he found that It would stand fire better 
than anythmg else. And hi this, one of his 
brothers unites with him, and the testimony 
shows that he thought early of ushig It with 
a safe. He certainly, hi 1831, not only 
made these experiments, but made them 
with a small box; and he speaks of tlihik- 
hig then that he would get a patent as soon 
as he could get some person who would as- 
sist him. Another brother unites In testl- 
fymg as to what took place hi 1831, and 
Mr. Loring unites with them hi the same 
In 1832, he tried it with larger boxes, or 
safes, with the idea of safes In his mhid. 
And Post, the son— the witness of that name 
who testified upon the stand— confirms what 
has been said by others, as to what took 
place at his father's at that time. The hi- 
vontion was exhibited at the ofiice or house 
of his father, hi New York, In 1832; to Ire- 
land and Yerrick, hi 1833. These last testi- 
ty, with regard to the facts then occurring 
of Fitzgerald desiring aid, and wanthig to 
get it, to obtain a patent In 1834, Mr, Kel- 
sey_ testifies to experiments, and also hi 
1835. He says that he made experiments 
in 1S36; and, especially, early hi 183G, after 
the great fire, he went on more extensively 
m tests, and tried to get persons to unite 
with him. Mr. Sherwood united with hhn 
on that occasion, and did make experiments 
which he has detailed here, under oath, with 
great clearness. The question is then pre- 
sented. On this evidence, did he strike out 
. this Idea, which he afterward got patented 
as early as 1831, and did he foUow it up 
to 1836, tm maturity, and follow it up, too 
hi various ways, and with reasonable' dili- 
gence, considering his means? If yon be- 
Ueve that he did, then the question wUl re- 
cur, whether there was any thing earlier 
, of this kfaid, and to this extent, by others. 
The first thhig that Is offered to prove this, 
Is the Conner safe. And here you come, at 
once, to the thickness of the material used. 
You wlU see Its thickness In that safe 
here before you, and can Judge whether it 
is as well calculated to confer security 
agahist fire; and you will next go to the 
door of It and see If the door was at all se- 
cured ttgninst fire; and if neither of these 
securities existed, as in Fitzgerald's, you 
wiU determhie whether this would be ah 
the improvement which Fitzgerald accom- 
plished by thlckenhig the material threefold 
and applying it to the doors as well as to 
the sides. But there Is another objection to 
it. It was not made imtil October, 1830. 
and Fitzgerald made his experiments previ- 
ously hi that year; in fact, some witnesses 
say that it was not complete untU 1831 or 
1S32. Passhig from these to the French 
safes— nobody swears that they were here 
before 1832; some do not swear that the 
French safes wore in this country before 
1833 or 1834. The evidence proves them to 
look ten years old at that thne. Although, 
accoi-ding to the appearance of them, they 
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may have been made some years before, 
were they, in fact, so made, or only much 
exposed at sea? And were they the same in 
substance? This is the important inqul^ 
on tlie point now under consideration. It 
is very hnportant, under another head, to 
consider whether their previous use oc- 
curred abroad or hi this country. 

Looking at the similitude, or difterence: 
Were not the nails driven through them- 
through the plaster and all? AgaUi, as to 
the substance between the chests: Was it 
plaster? And was it as thick as this r 
And were the doors secured like tius? AU 
these are considerations which affect the 
question at issue, and must be made reason- 
ably clear and certain. And that is the 
reason why you are to decide what Fitzger- 
ald's invention was: for others cannot com- 
pete with it. unless they were substantially 

lii^e it 

I then suggest to you, the safe of Marr, 
in England. That was not in existence hi 
1834. And, gentlemen, Is there any evidence 
that Marr's was used with plaster? That 
was spoken of, hi the specification, with 
foathera and cotton, and almost every non- 
conductor hi existence. If he placed no 
more reliance upon it than upon feathers 
and cotton, it would hardly be an hivention 
like this. But it is for you to say whether 
it was the same, and whether it was used 
with plaster, liquid or powdered, or ever 
used with plaster at aU. That is a question 
for you to decide, which I leave entirely to 
your hands. I do not know of any other 
safes which, it was contended, hiterfered 
with Fitzgerald's, tUl you come down to 
where I stop hi the examination— to ISdO. 
And tlien, if you beUeve he made an appU- 
cation for this patent, which was not after- 
ward abandoned, no other hivention would 
deprive him of priority, made after 1836, 
or within the two previous years. But ir 
he had made an hivention which he aban- 
doned utterly, and did not try to get a pat 
ent for, after it was once rejected, and did 
not resume the attempt after the fi^^t trijl, 
by a new application, then his priority, by 
the first application, fails, and you must 
look to other applications which were duly 
followed up, and to other inventions, witiihi 
two yeai-s of them. What did he do, under 
these circumstances? For there must bean 
hivention by others before his application- 
there must be a discovery by some other 
person, before he appUed-hi order to de- 
stroy his originality. You have hi evidence, 
hew he did apply hi 1836, and what his 
specifications were. And tiien you have in 
evidence-how his first appUcation was re- 
jected in 1830 or 1837, and why It was re- 
jected; how he renewed it again in 1S3T; 
how he applied, also, for tiie desk safe, 
and succeeded hi 1838; and how, after a 
second rejection of the present claim, he 
applied agahi a tiiird time, and how he 
failed; how it was continued in 1839, and 



was amended and kept up, till he, finally, 
by an appeal, ototahied his patent in 1834, 
11843.] 

The great question is, whether he made 
an application hi 1836, by a spedflcation 
which was afterward substantially embod- 
ied in his patent of 1843; and whether he 
ever meant to abandon it, after his orighiai 
application? I instruct you, hi point ot 
law, with reference to the rejection, that 
the proof of abandonment of his applica- 
tion would depend upon two circumstances: 
whether he meant to give it up— to give all 
up, with regard to it— or whether, being 
needy, he gave up. during a short time, for 
want of funds. You would not trip up a 
man of genius, who had made a discovery, 
hi consequence of a want of means to prose- 
cute his labors to thdr final consummation, 
If you thought he intended to persevere. 
And even if the application was withdrawn 
—if he kept it up in his own mind, and 
meant to keep it up before the patent office, 
if you think he did not intend to abandon 
it, and did not, but merely suspended opera- 
tions tiU he could get means, then all the 
other inventions would apply only to two 
years before 1836. But if he did not then 
reasonably persevere, nor then mean to, 
they would apply to two years before 1839, 
when he had his specification corrected, ana 
persisted in, till he obtained the patent. 

I now proceed to the next branch of the 
defense; it is one admissible by law, and 
often a very important one to the communi- 
ty; and that is, that Fitzgerald— alfliough his 
inventipn was original, and important, and 
valuable, and applied for in 1836. and per- 
sisted in till 1843, and not meant to be aban- 
doned during that time— yet allowed it to be 
in public use without taking a patent, or 
without applying for one, for two years be- 
fore 1836. Now, gentlemen, you will per- 
ceive that the law, as to this, depends upon 
two questions: What is a public use? and, 
What is two years before the application? 
If you consider the application of 183G as 
never having been abandoned, except for a 
few months, not renewed from want of 
means to assist in prosecuting his claim, then 
the public use must be for two years before 
1836. But If you suppose that application 
was abandoned, then the public use must 
be two years before it was renewed, so as- 
to avaU under the principles already laid 
down. A "public use" is this: PubUc use 
Is opposed to private use. If a man has an 
hivention, and uses it privately, and nobody 
knows of it, then the use of it can not debar 
anotiier person from inventing or patenting 
it. What is the evidence of a pubUc use, 
as opposed to a private use? It need not 
be a general use by the community; but it 
must be an open use, however, so that tiie 
structure and modus operandi are apparent. 
But, gentiemen, one evidence of a public use 
is the manufacture of an article, publicly and 
openly, for sale; not uuiversiilly, but sUll. 



[I Fed. Cas. page 117] 



(Case No. 58) .ADAMS 



publldy— not by one person alone, and for 
his own private use, but tbe manufacture of 
It publicly— the offering of It for sale pub- 
licly. If a machine had been offered for 
sale, or had been manufactured, or had 
been used by various persons publicly, two 
yoai*s before Fitzgerald applied, his patent 
would fall. You can easily see the reason 
for it. A man is not to lie by, and let the 
public— several persons— use liIs invention 
wltliout objection. He Is not to lie by, and 
let persons manufacture the article for sale 
as if not to be patented; because he thus 
misleads them. He is not to lie by, and let 
thoni be sold in public stores. But, gentle- 
men, there miist be a public use for two 
years, and a use, too, of the same machine 
in all essential particulars. Now, was there 
any use of such a machine before 183G, sim- 
ilar In substance, as to tlie material parts 
and arrangements? Or, if you will fix upon 
some later period than 1S3G, for the com- 
mencement of his valid application, was any 
other machine in use two years before that 
later period? The law of 1839, In respect to two 
yo.'U-s, was passed after the first application. 
But 1 instruct you that the law of 1839 ap- 
plies, on all trials since, to previous cases 
as well as to subsequent cases. The law has 
come in, and given two years' use and sale 
to the inventor, without being barred so as 
to prevent experiments and trials of ma- 
chinos, to improve them. What next are the 
previous public uses relied on? The only 
ones which have any bearing upon this ques- 
tion are the Conner and French safes, which 
have been already considered partially. Was 
the use public in these cases, is one chief 
ingredient under tills head. Was such a safe 
as Coimer's used by the community? Was it 
actually sold In the stores? If there is evi- 
<lonce of it, you will refer to it But if one 
man, alone, kept It— made it for himself, kept 
it in his counting-room, or in his cellar, it 
would be a private use. And the French 
safes— as to the use of them, you wUl judge 
whether there was any evidence that they 
were used In this country, or made in this 
country, or sold In this country— if they were 
like this In all essentials— which is another 
question for you to decide. 

The defense to which I shall next advert 
is, that if Fitzgerald allowed these safes 
to be on sale for two years before his first 
application, the patent is invalid. There is 
justice in that. He thus would virtually ex- 
tend the term for the patent But, did Fitz- 
genild give permission to any others than 
himself or his ngeuts, to use them; or were 
they on sale in the market before he made 
his first application? What Is the evidence 
on that subject? If there be none, or none 
satisfactory, it can not operate agjiinst this' 
patent. • 

There is one other defense, and that Is, 
that this invention was described in books 
before the dlscoveiy of Fitzgerald. I think 
this must, by the act of congress, be before 



the "discovery," and not before the applica- 
tion. One of the acts of 1836 speaks of the 
description in books as being necessarily be- 
fore the discovery, and the use or sale be- 
fore the application. As to the description 
in books, it says, in express terms, that it 
must be before the "discovery." If I am not 
wrong, there are books referrhig to Marr's 
patents, though that is clearly after this in- 
vention or discovery, and referring to the 
use of plaster as a non-conductor. But do 
they describe this invention of Fitzgerald's 
in all its material combinations? If they do 
not, they are no bar to the validity of this 
invention. Not to delay any further upon 
these things, I would say, finally, that If 
Fitzgerald succeeds in overcoming all this, 
yet if he, or the plaintiffs under him, aban- 
don this invention to the public, from patri- 
otism, generosity, or any other cause, then 
they should not trip np any person for using 
it afterward; for a parent does not often 
abandon his own child. An mventor does 
not abandon the fruits of his genius, except 
from some great cause. Was there any great 
cause which induced Fitzgerald or Wilder 
to abandon this invention? Have they acted 
as though they Intended to hold on to it; 
or, have they, in fact, held on, to get the 
benefits of it; or have they utterly given it 
up and abandoned it? 

Something has been said as to the opinions 
of the plaintiffs concerning the validity of 
their patent I would state to you, as a 
question of law, that the plaintiffs are barred 
by any admissions of facts made by them, 
unless they were made under a mistake— 
imless they show that they were entrapped 
into a confession, or labored under some 
gross error concernhig the facts. But ophi- 
ions given with regard to the law by par- 
ties do not hold them in this way. Suppose 
a person tiiinks he Is not entitied to a legacy; 
it makes no difference with the law. Many 
persons * come here with great confidence 
about the legality or illegality of certain 
questions; it often tuijps out that they were 
very much mistaken. But when a party 
states a fact, and he does not show that he 
Is imder a mistake, we hold him to it; other- 
wise, the opposite party is deceived, or mis- 
led. 

The final question upon which I wish to 
say a few words, is the question of dam- 
ages. On the one side is the demand that 
you shall give nominal damages, and on the 
other that you shall give full damages. And 
it is perfectiy competent for you to give nom- 
inal damages only, if you tliink that the 
plaintiffs have not been injured, of if you 
think that the plaintiffs have acted in such a 
manner that the defendants have been mis- 
led. On the other hand, gentiemen, if the 
defendants have not been misled, but meant 
to get the use of this safe without paying 
any thing for it, it would be a circumstance 
to induce the jury to give full damages, but 
not vindictive damages. And I sometimes in- 
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struct a jury to give damages, not oiJy to 
pay for the injury, but, besides tiie taxable 
coi of tbe suit, to remunerate the plaintiff 
for the extra counsel fees, and nece^^ry 
incidental expenses in undertaking it. If tne 
defendants are not inventors, and have not 
bought of inventors, it is one of those cases 
where larger damages ought to be given. 
But if they have been misled by the plain- 
tiffs, it is a case for smaller damages. 

In relation to the additional pohits which 
have been submitted for instruction, by the 
defendants, it has been said that the dalm 
in 1839 and 1843 does not extend to the de- 
gree of thickness which was laid down by 
me, as embraced in the patent of 1843. On 
that point I would instnict you that he says, 
S the close, in these words: "I cMm the 
application of plaster of Paiis in the con- 
stmction of all iron safes, in the manner 
above described, or in any other manner 
substantially the same." What he says, 
"above described," as to thickness, is this. 
He describes a "space between the inner and 
outer safe of about three inches, wMch space 
may be varied a little, but should be the 
same all around and in every direction. I 
would instruct you, In point of law, that 
the reference is to that-to three inches. I 
had supposed it was only two or two and a 
half Indies; but it is still thicker. He de- 
scribes it as liduid, too, and then says it may 
be in that or some other way. The words 
are these: "I then take plaster of Paris or 
gypsum, and having boUed it, or baked it in 
an oven, and calcined it, and reduced it to 
a powder, I mix it with water tiU It is about 
the consistency of cream, or thin paste, so 
fluid that it may readily be poured mto the 
space left as above to receive it" He does 
not say that he wishes to use it in this way, 
merely. He describes the process which he 
actually performs as the liquid one. As to 
the doors, he says: "The inner and outer 
doors are prepared in the same way. And, 
"where one door is used, it should be made 
in the same manner, leaving a like space be- 
tween the hmer and outer crust, or face of 
the door; and, for a like purpose, should be 
fitted to the chest, or safe, with great ac- 
curacy." Also, "the sides and openings of 
the doors are to be neatly finished, as in oth- 
er chests." The question of law is, t^t 
when he refers to the "manner above de- 
scribed, he refers to the thickness; to the 
liquid paste, especially; and to the filing o^ 
the doors, as well as the rest of the chest. 

As to the application of 1836. the request 
says that this claim was not there in sub- 
stance We must compare this application, 
and see. In 183G, he used water, but it was 
with a plaster, rather than a paste; and he 
says* "Within this, is a coat of a pecuhar 
plaster (to be hereinafter described), one inch 
and a half in thickness; next within this, is 
a lining, of any kind of wood, about three- 
fourths of an inch thick; next another coat- 



I tog of the plaster, two inches thick; the 
whole is then lined with wood, covered with 
sheet-iron, upon which the shelves and apart- 
ments are fixed. These various proportions 
may be varied, to suit the size of tbe chest, 
and other circumstances; more or less of the 
plaster being used, accordtog to the liabil- 
ity of the chest to be subjected to a very 
great heat, in case of fire." He says that 
the thickness is a very important ingredient, 
and that it is important, when the sitTiation 
is such that the fire is likely to be a large 
one. Here is gypsum-and water with it, 
so as to form a plaster-two inches thick in 
one place, and one and a half hiches in 

another. ,« x. * 

It is also said, that if the specification of 
Marr describes this material, it is sufficient, 
even if he had made, as he swears, no prac- 
tical machine with plaster. In his testimony, 
he says, twice, that he never did make one 
with plaster. If he describes gypsum, he 
must describe its use in this way. But he 
says nothing of its being used as a plaster, 
or of its being poured in as a paste, and 
nothing of the thickness. 

It is also said that, if Fitzgerald was in- 
active for three years before 1836, it would 
imply that he had given up the invention. 
But you wUl judge, from the evidence, 
whether in 1835, 1834, and 1833, he did not 
make direct experiments, and apply to per- 
sons for aid. 

Another word as to Matthews. He did not 
use the word "plaster" at all, and says noth- 
hig of thickness. He speaks of "soap-stone, 
Roman cement, alum or glue." I should hold 
them to be different from plaster, though 
they might be non-conductors; and that a 
patent for them did not cover one for plaster 
of Paris, to be used hi the peculiar form 
and extent described by Fitzgerald. 

You wiU retire, gentiemen, and settle the 
facts in dispute, and then apply them to the 
pohits in controversy, under the principles of 
law, as explained by the court 
The jury found a verdict for the plaintiffs. 



[NOTE. For other cases involving this pat- 
ent, see Gayler v. Wilder, 10 How. (51 tl. S.) 
477- Rich V. Lippincott, Case No. 11, < 58, 
Wilder V McCorSiick, Id. 1J.050: Same v. 
Gayler, Id. 17,648, 17,649; Same v. Adams. 
Id 17 647; GaVier V. Wilder, 10 How. (51 U. 
S.) 509.] _^^^^ 

ABAMS, (FAI.LS BRIDGE TURNPIKE 

CO.) 

rSee Falls Bridge Turnpike Co. v. Adams, Case 
No. 4,630.] 



ADAMS, (GELSTON v.) 
[See Gelston v. Adams. Case No. 5,302.] 



ADAMS, (HERBERT v.) 
[See Herbert v. Adams, Case No. 6,394.1 
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ABAMS. (HOLLINGSWORTH v.) 
[See Hollingsworth v. Adams, Case No. 6,611.] 



ADAMS, (HUDSON v.) 
[See Hudson v. Adams, Case No. 6,832.] 



Case Wo. 64. 

ADAMS V. ILLINOIS MANUP'G CO. 

[4 Ban. & A. 543;^ 18 O. G. 412.] 

Circuit Court, N. D. Illinois. Oct., 1870. 

Patemts poii Inventioxs — Patentaiulitv— Nov- 
elty. 

Letters patent. No. 50,591, granted to John 
H. Irwin, October 24th, 1865, for a lantern, 
the top or dome of which is hinged to the guard 
on one side, in such manner that it can be 
closed firmly to the guard, by the operation of 
a hinge, and a catch on the side opposite the 
hinge, so that, when the top or dome is lifted 
or thrown back on the hinge, the globe can be 
removed from the guard, hdd valid. 

[See note at end of case.] 

In equity. [Bill by J. McGregor Adams 
against the Illinois Manufacturing Company 
for an accounting, and an injunction re- 
straining the further infringement of patent 
No. 50,591. Decree for complainant] 

Cobum & Thacher, for complainant 
West & Bond, for defendant 

BLODGETT, District Judge. This Is a 
bill for injunction and account Complainant 
is admitted to be the owner of two letters 
patent issued by the United States to J. H. 
Irwin, the first No. 47,551, dated May 2d, 
1865, and the other. No. 50,591, dated Octo- 
ber 24th, 1865, for Improvements in Lintems. 
The defense is want of novelty in the com- 
plainant's patents. It is admitted that de- 
fendant has made, and is making, lanterns 
in all respects like those described in the 
specifications and drawings of Irwin's pat- 
ent No. 50,591. If that patent Is valid, 
complainant must have a decree in this suit. 
The leading feature of this patent is the 
construction of a loose-globe lantern, so 
arranged that the globe can be readily re- 
moved and replaced, and, at the same time, 
have the metallic parts of the frame per- 
manently attached together so as to make 
a basket in which the globe will be held or 
retained, even if the catch holding the top 
or dome to the frame of the lantern Is un- 
fastened. Tliis Is obtained by hinging the 
top or dome to the guard, on one side, so 
that it can be closed firmly to the guard by 
the operation of a hinge and a catch on the 
side opposite the hinge, so that when the 
top or dome Is lifted or thrown back on 
the hinge, tlie globe can be removed from 
the guard. The conveniences of ' tliis ar- 
rangement are obvious. It makes a lantern 

^[Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by 
permission.] 



[ simple in construction, with few complica- 
tions, easily cleaned, and, perhaps, less liable 
to accidents than any other form of lantern 
which has been devised. 

It is admitted that loose-globe lanterns 
had been made, long prior to that made by 
Irwin, in the form described In his patent 
The Idea of so constructing the lantern that 
the globe was simply held In place by the 
guard, and could be readily removed, was 
not new when Irwin entered the field; but 
I am satisfied that the Irwin patent can be 
sustained so far as Its particular device Is 
concerned. It Is evidently useful, and by 
its appUcatlon a very useful lantern is ob- 
tained. The loose-globe lanterns which had 
been made prior to that of Invin's, as 
shown In the proof, are: First Westlake, 
where the arrangement was such that you 
are obliged to remove the oil-pot then the 
top, and then remove the guard from the 
globe. Second, Max ^Miller. By this the 
parts of the lantern can be separated by 
means of springs and catches, so that finally 
the globe can be taken out through the 
top of the guard. Third, Waters's lan- 
tern. This Is separated. Fourth, Evans, 
English lantern. Fif tlj, Gliappell, English pat- 
ent Sixth, Butterfield. Guard-dasps around 
lantern should be called a removable guard. 
Seventh, Morley. Eighth, Colbum. All these 
devices have some provision by which the 
parts of the lantern can be, to a greater or 
less extent separated, but they can, none of 
them, I think, be said to suggest the specific 
mode by which Irwin made his globe remov- 
able, and preserved the connection of the 
parts of his frame. The patent may be sus- 
tained as a special device, and, as defendant 
infringes that device, the complainant must 
have a decree. 

[NOTE. Patent No. 50,591 was granted to 
J. H. Irwin. October 24, ISai, and was the 
subject of litigation in Adams v. Howard. 19 
Fed. Rep. 317, 22 Fed. Rep. 656.] 



Case No. 55. 

ADAMS V. The ISLAND CITY. 

[1 Cliff. 210.]» 

Circuit Court D. Massachusetts. May Term, 

1859. 

Salvage— CoNTiiACT— Compensation— Pleading. 

1. In order to bar a claim for salvage there 
must be a distinct agreement proved between 
the parties for a given sum, to be paid whether 
the property be lost or not. It is quite immate- 
rial whether the salvors accidentally fall in 
with the wreck and volunteer their services, 
or are called upon by the owners or persons 
interested to aid in saving it. 

[Ci^ed in The I^uisa Jnne. Case No. 8.532; 
Baker v. Hemenway, Id. 770: and in Chap- 
man V. The Greenpoint 38 Fed. Rep. 671.] 

2. The mere fact that a libellant alleges his 
claim to be "in a cause of contract civil and 

^[Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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maritime, and for extra services rendered to 
the vessel libelled and her crew, will not pre- 
vent such claim from being regarded as one for 
tialvace. if it appears,.from the general scope 
of the several allegations of which the Jhbel 
is comnosed, that such is m reality the char- 
acter of the claim. 

3. Where three sets of salvors at different 
times rendered services to a vessel durms a 
continuous peril, each was held entitled to com- 
pensation, although the separate service ot 
either would not alone have saved the vessel 
in distress. 

[Cited in The Mayflower v. The Sabine, 101 
U. S. 387.] 

4. Where three sets of salvors contributed in 
rescuing a vessel from peril, which vessel witn 
her cargo was valued at $70,000, the joint 
value of the several vessels engaged being 
$131,000, and the whole time employed some 
fifteen days, the amount of salvage decreed to 
all the salvors was $13,000, of which sum 
§5,200 was decreed to the libellants m tms 
case, it appearing that their vessel was worth 
$85,000, and that she was employed some 
thirteen days in the service. 

[See note at end of case.] 



[IQ admiralty. Libel lor salvage. Decree 
for libelants.l 

This was a suit in admiralty, in a cause 
of contract civil and maritime, and of extra 
services rendered by the steamer R. B. 
Forbes to the bark Island City and her 
crew; and was removed Into this court pur- 
suant to the act of the 3d of March, 1821, 
on the certificate of the district judge that 
he was so concerned in interest as to render 
it improper for him, in his opinion, to hear 
the cause. The bark Island City left Galves- 
ton on the 10th of December, 1856, laden 
with cotton and hides, and bound on a voy- 
age to Boston. She made Cape Cod on the 
18th of January, 1857, in a snow-storm, 
when the master, finding that he could not 
get by the cape, kept off, and ran into the 
Vineyard sound, and, at four o'clock in the 
afternoon, anchored witliln six miles of Bass 
river. At ten o'clock hi the evening, finding 
that his groimd-tackle would not hold, he 
cut away the masts, and at daylight next 
morning found himself near the Horse Shoe. 
One anchor was gone; but the master sup- 
posed the other was still attached to its 
cable. On the morning of the 19th the gale 
began to diminish, and the bark remained 
witliout material change till the evening of 
the 21st, when she was hailed by the schooner 
Kensington. The Kensington was requested 
to tow the bark hito Hyannis, when It was 
discovered that the bark's otlier anchor was 
gone. The bark was taken in tow by the 
schooner, and they proceeded about three 
miles toward the harbor of Hyannis; then, 
at eleven o'clock, bent another anchor to the 
chain, and came to anchor, on account of 
there being no wind. At one o'clock, on 
the mormng of the 22d, finding It was com- 
mencing to snow, and the wind increasing, 
they got up the anchor, and proceeded about 
eight miles toward the harbor; but at four 
o'clock were obliged to anchor again, on 
account of the ice and the severity of the 



weather. At seren o'clock they agahi got up 
the anchor, when the bark drifted astera 
and the hawser parted, and efforts to again 
make fast proved fruitless. At eight o'clock 
the bark came to anchor in four and a half 
fathoms of water, with a himdred fathoms, 
of chain out; and the schooner left her, with 
an agreement to telegraph to her owners in 
Boston, and to return. The despatch was 
sent; but the schooner was unable to return, 
on account of the ice and severe weather. 
Upon receipt of tlie intelligence contained in 
the despatch the owners of the bark sent 
the steamer R. B. Forbes to her relief; and 
on the 23d of January she was found where 
she had been left by the schooner. Tlio 
steamer took the bark in tow, and proceed- 
ed toward Hyannis till about dark, when 
both vessels came to anchor about a mile 
outside of the harbor. At daylight the next 
day, finding it impracticable to get into Hyan- 
nis, on account of the ice, it was decided 
to go to Provincetown to procure a supply 
of provisions and coal. After having towed 
the bark about nine miles toward Province- 
town it was found the steamer could make 
no headway against the tide and ice, and 
both vessels came to anchor. Six hours 
later the anchors were got up, and tlie 
steamer, with the bark in tow, started to 
make the east channel, and towed all night. 
Monday morning, the 2Gth of January, at 
six o'clock, both vessels grounded on Great 
Point, in tiie northerly part of Nantucket, 
and tliere remained about two hours, till 
the tide rose, when they floated off, and 
the steamer again commenced towing the 
bark. In consequence of the quantity of 
Ice, but little progress was made; and It 
was finally concluded that there was not 
sufficient coal on board the steamer to en- 
able her to get the bark to Provincetown. 
The bark was anchored, and the crew went 
on board the steamer, which proceeded to 
Provincetown to procure a supply of provi- 
sions and coal, intending to return the fol- 
lowing morning. On reaching Provincetown 
it was found that no supply of suitable coal 
could be obtained until the follo^vlng Friday, 
when a quantity arrived from Boston. As 
soon as the coal was placed on board, the 
steamer started for the bark, and reached 
the place where she had been anchored 
about eight o'clock on Saturday, but found 
that she was gone. Saturday was spent hi 
search of the bark, and on Sunday she was 
found at Hyannis, In possession of the of- 
ficers and crew of the steamer Westemport, 
who claimed salvage compensation for bring- 
ing her into Hyannis; and who alleged that 
the Westernport, on the 30th of January, 
while on a voyage from New York to Boston, 
discovered the bark, dismasted and appar- 
ently deserted, whereupon she changed her 
course and bore down for the bark, which 
was, after great difficulty, boarded and 
found abandoned,— having out an anchor 
weighing only eight hundred pounds, the 



[1 Fed. Cas. page 121] 



(Case No. 55) ADAMS 



chain not fastened on board, nearly all paid 
out and constantly rendering around the 
windlass; tliat, after twenty-four hours' 
labor and exposure, the barli was brought 
snfoly into the harbor of Hyannis; they also 
alleged that the steamer was in peril by 
"•oming in contact with the hatk. On Tues- 
day, the 3d of February, the master of the 
Forbes, having received intelligence that thfe 
owners of the bark had given bond to pay 
such legal claim. If any, as the Westemport 
might justly have demanded, took possession 
of the bark, and arrived with her In Boston 
harbor, February 6th. Libels were filed by 
the owners of the R. B. Forbes, by those 
who were on board the schooner Kensing- 
ton, and the owners of the sieamer West- 
emport. 

[The owners of the Westemport appealed 
to the supreme court from a decree forfeit- 
ing their interest In the salvage for miscon- 
duct, and that decree was affirmed.] 

J. D. BiTant, proctor for libellants. 

The assistance rendered to the bark is to 
be regarded as an entire one, and as such 
constitutes a salvage service. The assistance 
rendered by the Kensington, taken by itself 
alone, did not constitute a salvage service. 
It must be successful, and by it the vessel 
nsslsted mast be taken from danger to safe- 
ty. The India, 1 W. Rob. 408; The Dodge 
Healy, [Case No. 2,849;] Hand v. The Elvira, 
[Id. 6,015;] The Emulous, [Id. 4,480;] The 
Heniy Ewbank, [Id. 6,376;] The Independ- 
ence, [Id. 7,014.] The Westemport could only 
come in as a salvor, If at all, by engrafting 
lier service on that previously rendered by 
llic Kensington and the R. B. Forbes. 

1. What shall the compensation be for this 
service? 2. How slinll tlie compensation be 
divided among the different libellants? 

1. As to the elements to be considered in 
fixing compensation. TJie Wra. Beekford, 3 
C. Rob. [Adm.] 355; The Clifton, 3 Hagg. 
[Adra.] 121; The Industry, Id: 204; The 
Traveller, Id. 370; The Boston, [Case No. 
3,073;] The Vei-sailles, [Id. 16,924;] The 
Sarah, 1 C. Rob. [Adm.] 312, note; The Hec- 
tor, 3 Hagg. [Adm.] 95. 

2, The fact that the Forbes went to the 
iissistancc of the bark, at the request of her 
owners, introduces no different rule as to her 
compensation. Tlie Wm. Lusliington, 7 Notes 
of Cas. 301; The Centurion, [Case No. 2,554;] 
The H. B. Foster, [Id. 6,290;] Bearse v. 
Three Hundred and Forty Pigs Copper, [Id. 
3,103.] 

The Forbes toolc the bark from a place of 
danger. As to higlier rate of compensation 
for salvage service rendered by steamers 
than by sailing vessels. The Raikes, 1 Hagg. 
[Adm.] 246; The Adventure, 3 Hagg. [Adm.] 
353; Tlie London Merchant, Id. 395; The 
Pertli, Id. 415. When steamers go out of 
l)ort for the express purpose of rendering 
aid. The Graces. 2 W. Rob. [Adm.] 294; The 
Pickwick, 20 Eng. Law & Eq. 630. The 



Island City was not derelict when found by 
the Westemport. Tyson v. Prior, [Case No. 
14,319;] The Aquila, 1 C. Rob. [Adm.] 41; 
The Beaver, 3 C. Rob. [Adm.] 293; The 
Barefoot, 1 Eng. Law & Eq. 661; The Bee, 

[Case No. 1,219;] Rowe v. Brig , [Id. 

12,093;] The Boston, [Id. 1,673.] The serv- 
ices of the Westemport were not needed 
and were not rightly undertaken. The law 
is jealous in maintaining the rights of orig- 
inal salvors. The Charlotta, 2 Hagg. [Adm.] 
364. The rigbt of possession once obtained 
was not lost by temporarily leaving the 
wreck. The Amethyst, [Case No. 330.] See 
The India, 1 W. Rob. [Adm.] 408. In order 
to justify the interference, the Westemport 
must show an absolute necessitj' therefor. 
Hand v. Elvira, [Case No. 6,015;] The Maria, 
Edw. [Adm.] 177; The Blenden Hall, 1 Dod. 
418. 

B. R. Curtis and William Dehon, for claim- 
ants. 

CLIFFORD, Ckcult Justice. All the evi- 
dence tends to show that the peril was con- 
tinuous from the first moment, when the 
schooner went to the relief of the bark, 
down to the time when the steamer Westem- 
port andiored her in tlie port of Hyannis, in 
a condition so crippled and dlsaoled by the 
disaster she had encountered that the service 
of the other steamer was indispensable to get 
her into Boston, where she was bound. She 
was In very great peril when relieved by the 
schooner, and was by her placed in a posi- 
tion of far less exposure. Those on board 
the schooner were prevented from doing 
more by the violence of the storm, and from 
returning to complete the service, by causes 
beyond their control. They rendered im- 
portant service In changing her position, and 
in transmitting intelligence to her owners, 
and In giving them the opportunity of send- 
ing forward more efficient aid. Valuable serv- 
ices were also rendered to the bark by the 
steamer R. B. Forbes, In placing her in a po- 
sition of still greater safety, where. If her 
only remaining anchor had been of sufficient 
weight, there is much probability she might 
have ridden out the storm, till the steamer 
with her own crew had returned. Her ex- 
posure, however, was stUl very considerable, 
considering tlie state of the weather, on ac- 
count of the well-established fact that the 
anchor was not of sufficient weight. Two of 
her anchors had previously been lost, and 
the one remaining was the stream anchor, 
weighing but eight hundred pounds, which, 
In view of the size of the vessel and her lad- 
ing, was clearly Insufficient to justify the 
conclusion that the bark was out of danger 
In the rough weather which followed. Float- 
ing ice still remained in the Sound, and for 
a considerable portion of time there was a 
heavy sea. Under those circumstances she 
was certainly liable to have drifted away, 
during the gale of the succeeding night 
While these considerations lead necessarily 
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to the conclusion tliat tlie Westemport ren- 
dered valuable service to the bark, it by no 
means foUows that the bark was derelict, as 
is contended by the counsel for that steamer. 
On the contrary, it appeal's that the steam- 
er R. B. Forbes left the bark where ttie 
steamer found her, with the intention of re- 
ttu^ing. and the same remark applies to the 
crew of the bark, and it is not perceived, 
from the evidence, that the officei-s and crew 
of the steamer omitted any precaution in 
their power to tnke to leave the vessel in a. 
safe position, or that they were guilty of any 
negligence in their efforts to return. Their 
right to salvage compensation is resisted by 
the counsel of the Westemport upon two 
grounds, which may as well be considered at 
the present time as in any other stage of the 
controversy. 

It is said, in the first plae, that the 
service was rendered under contract with 
the owners of tlu; bark, and therefore was 
not a salvage service. Intelligence was com- 
munioa-ted to the owners of the bark, by the 
master of the schooner on his retmn to 
Hyannis, that the bark was still in peril, 
and needed assistance. He performed that 
service at the request of the master of the 
bark, and tlie resialt was that her owners 
immediately telegraphed to Provincetown, 
where the steamer was then lying, request- 
ing her master to go to the rehef of the 
bark, and in pui-suance of that request he 
went, and found her where she had been 
left by the schooner. No contract of any 
Idnd was made between the parties, except 
what may be implied from that request, 
which created no more obUgation upon those 
on board the steamer to undertake the serv- 
ice than a signal of distress from the bark 
woidd have created, if it had been seen 
from the shore. They were at perfect lib- 
erty to go or to decline to go, as they saw fit, 
and if they had refused, either from interest 
or choice, the owners of the* bark would 
have no right of action on account of the re- 
fusal. Such a service is entitled to be re- 
warded under the conditions and according 
to the measure of ihe maritime law; as the 
claim stands upon the request of the master 
of the steamer to go to the assistance of the 
bark, a compliance with that request, and 
tlie performance of a service which is 
salvage in its incidents and nature. All the 
cases show that the relief of property from 
an impending peril of the sea, by the vol- 
untary exertions of those who are under 
no legal obligations to render assistance, and 
the consequent ultimate safety of the prop- 
erty from such peril, constitutes a case of 
salvage; aud where the compensation is not 
fixed by such a contract as a court of ad- 
miralty will enforce, it is to be adjusted ac- 
cording to those liberal rules which form a 
part of the maritime law. In order to bar 
a claim for salvage, there must be a dis- 
tinct agreement proved between the parties 
for a given sum. It is quite Immaterial 



whether the salvors accidentally fall In with 
the wreck and volunteer their services, or 
are called upon by the owners or persons 
interested to aid in saving it It is the 
place where the property is situated, and 
the circumstances of exposure and peril, 
which determine the question whether or 
not the case is one of salvage; and it has 
been determined that, to bar a claim of this 
description, it is necessary to allege and 
prove that a binding contract was made to 
pay for the service at all events, whether 
the property be lost or not. The Versailles, 
[Case No. 16,924;] The William Lushing- 
ton, 7 Notes of Cas. 361; The Centurion, 
[Case No. 2,554;] The H. B. Foster, [Id. 
6,290;] The Independence, [Id. 7,014.] 

Another objection to the right of the 
steamer R. B. Forbes to recover salvage 
compensation arises from the pleadings. It 
is insisted that the libellant does not make 
any such daim in the libel. .That view of 
the libel is derived chiefly from the fact 
that it is alleged to be hi a cause of contract 
clvE and maritime, and of extra services 
rendered to the bark and her crew. Stand- 
ing alone, that clause would furnish some 
support to this argument. Such, however, 
is not the fact, and the character of the 
claim set forth in the libel must be deter- 
mined by the general scope of the several 
allegations of whidi it Is composed. What 
is meant by contract and extra service Is 
clearly and fully explained by the libellant, 
in the first and second articles of the libel, 
and also hi the last. He alleges, hi the 
first article, that the steamer was at Prov- 
hiceto\vn on the 23d of January, 1857, and 
that her master on that day reeived a letter 
from the owners of the bark, stathag that 
she was adrift near the liglit-boat, off Hy- 
annis, and requesthig him to go with the 
steamer to her aid. In the second and suc- 
ceedhig articles, to the fourteenth inclusive,, 
he states the nature and character of the 
service rendered, and it will be sufficient to 
say that the statements of the pleadings 
conform substantially to the proofs of the 
case, as they are exhibited in the record. 
After describing the service, the libellant 
alleges that, by reason of the peiils incurred, 
and the great importance, nature, and value 
of the service, the owners of tlie steamer are 
entitled to, and reasonably ought to have, 
and do claim, an extra liberal compensation 
by way of reward therefor, commensurate 
with the service, its duration and risk. 
These allegations are sufficient in point of 
law, and constitute a proper legal founda- 
tion for the claim set up by the libellant at 
the hearing. That claim Is warranted by the 
pleadings, and is fully sustained by the tes- 
timony. Every suggestion that the suit is 
coUusive is sufficiently answered by the 
fact that the proposition does not find any 
support in the evidence. It was based chief- 
ly upon the assumption, that some one or 
more of the underwriters upon the bark 
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owned some interest in the stoclc of the 
company to which the steamer belonged. 
Suppose it were so, it tould not avail as a 
defence in this suit, as It wo\ild only show a 
partial and contingent interest in the proper- 
ty saved, which could not liave the effect to 
disqualify the owners of the steamer, as a 
corporation, from performing a salvage serv- 
ice, and claimhig therefor a salvage compen- 
sation- Whether it would or would not be 
otherwise in a case where Hhe owners of the 
stock in the steamer and the Insurers were 
the same, or substantially the same in inter- 
est, it is not necessary to decide, as there 
Is no satisfactory proof to sustain that view 
of the present case. The Picliwiclf, 20 Eng. 
IjUW &, Eq. C3G. All the evidence shows that 
the baric was dismasted on the 18th of Jan- 
uary, 1857, and that she remained in peril 
more or less Imminent, until she was finally 
carried into the port of Hyannis by the 
steamer Westemport, and anchored near the 
wharf. It was a continuous peril; and as 
each of these vessels rendered valuable serv- 
ice to the bark, and contributed to her re- 
lief and safety, each is entitled to salvage 
compensation. According to the testimony, 
the Kensington was a schooner of one hun- 
dred and eighty-one tons' burden. She was 
worth about sts: thousand dollars, and her 
cargo on board, together with freight and 
outfits, were worth about twenty-five hun- 
dred dollars; maldng in all some eight thou- 
sand five hundred dollars. Her exposure 
was very considerable, and the service was 
entirely voluntary. She had nine men on 
board, and was employed in the service 
some twenty-four hoiu's. Thirteen days were 
spent by the steamer R. B. Forbes, from the 
time she started on the enterprise up to 
the time she arrived with the bark at her 
place of destination. Some portion, however, 
of the time was virtually lost, whUe she 
was lying in the respective harbors of Prov- 
incetown and Hyannis, waiting for coal, or 
for the completion of the arrangements by 
which she gained possession of the bark. 
She is valued at eighty-five thousand dol- 
lars, and Is usually employed in towing ves- 
sels on the coast, and it appears that the 
demand for towing at that time was very 
great All the facts necessary to be con- 
sidered in this connection, in the case of the 
Westemport, have already been stated, and 
need not be repeated. Considering the na- 
ture and duration of the service by the sev- 
eral parties, and the value of the property 
saved, together with the value of the prop- 
erty employed in the several undertakings, 
and the danger to which the whole was ex- 
posed, and the energy and perseverance dis- 
played in saving the bark, her cargo and 
crew, it is believed that the property saved 
ought Justly to pay a salvage compensation 
of thirteen thousand dollai-s, as the entire 
amoimt to all concerned. Of that sum five 
thousand two hundred dollars are decreed 
to the libellants in tliis case. Should any 



question arise as to its apportionment among 
the owners, officers, and crew, the parties 
will be heard when the case comes up for 
a final decree. 

[NOTE. Originally there were three libels 
filed against the bark Island City and her 
cargo. — one by thf* owners, officers, and crew of 
the steamer R. B. Porhes; the second by the 
owners, oflScers, and crew of the schooner 
Kensington; and the third by the owners, of- 
ficers, and crew of the steamer Westemport. 
Of the $13,000 allowed by the circuit court for 
all the services of the salvors, $5,200 was al- 
lotted to the R. B, Forbes, $3,300 to the 
Kensington, and $4,500 to the Westemport: 
but the court iiehl that all that part of the 
compensation which would otherwise have be- 
longed to the officers and crew of the Westem- 
port was forfeited by their misconduct, and 
from that decree they appealed to the supreme 
court. In considering that appeal, Mr. Justice 
Grier remarked that, although no appeals had 
been taken in the other cases, the decisions 
might be collaterally challenged in the appeal 
of the Westemport, "in so far as they affect 
the rights of the libelant, if his vessel was en- 
titled to the whole, and has 'received but one 
third," of the salvage. After reviewing the tes- 
timony, the supreme court concurred in the 
opinion of the circuit judge " that the bark was 
not abandoned after the salvage service com- 
menced; that it was one continuous peril from 
which the bark was rescued, and that each of 
the several salvors contributed to the final 
result. Tlie amount allowed for the salvage 
service was liberal, and the apportionment of it 
among the several salvors just and proper."^ 
The decree appealed from was affirmed. Crom- 
well V. The Island City, 1 Black, (66 U. S.> 
121.] 



Case Ifo. 56. 

ADAMS V. JOLIET MANUF'G CO. 

[3 Ban. & A. 1; 12 O. G. 93; Merw. Pat. 
Inv. 252.]» 

Circuit Court, N. D. Illinois. June, 1S77. 

Patents for Inventions— Reveksixg Motion to- 
Pkoduce Different Result — Slight Change 
IN Combination to Produce Same Result — 
Technical Defect in Description. 

1. The complainant's invention consisted in 
reversing the motion of the beater-bars for reg- 
ulating the feed in a com-sheller, and by this^ 
change produced a result wliich had not be- 
fore been attained: HeU, that the invention 
was patentable. 

2. The courts should not defeat a patent 
for a mere technical defect in description, if it 
clearly appears what the inventor has described 
and claimed as his invention. 

3. A change of location of a part, in combina- 
tion, where there is no new function performed 
by the changed member in its new location, 
will not evade a patent. Nor will the fact 
that the part changed works better in the loca- 
tion where the defendant puts it, than where 
complainant put it, if it does the same work, 
but only in deforce better, make any difference. 
The result is the same. 

[Cited in Knox v. Great Western Q. M. Co., 
Case No. 7,907: Consolidated Roller-Mill 
Co. V. Coombs, 39 Fed. Rep. 34; Schlicht 
& Field Co. v. Chicago Sewing-Mach. Co.» 
36 Fed. Rep. 587.] 

^[Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. Also partially reported in Merw. ±*at. 
Inv. 252.] 
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4. Letters patent No. 132.128, jn-anted to 
Henry A. Adams, October ISth, 1872, for im- 
provement in corn-shellers, held valid. 

Lin equity. Bill by Henry A. Adams 
agunst the Joiiet Manufactuiiug Campany for 
infringement of patent No. 132,128. Heard 
on bill and answer. Decree for complainant.] 

Cobiu^ & Thacher, for complainant. 
Mundy & Evarts, for defendant 

BLOBGETT, District Judge. This is a biU 
In equity for an alleged infringement of let- 
ters patent of the United States issued to 
Henry A. Adams, dated October 15th, 1872, 
for an "Improvement In com-shellers," and 
prays an account of damages, and Injunction. 

The complainant's improvement consists in 
the arrangement of a winged shaft, or "beat- 
er-shaft," so geared as to revolve rapidly in 
the throat of the com-sheller, for the purpose 
of driving the ears of com into the ma- 
chine. In Ids specifications his device is de- 
scribed as follows: "Tliis invention relates 
to an Improvement in a com-sheller patented 
by Augustus Adams, as described in his let- 
ters patent No. 54,659, dated May 15th, 186G. 
In said patented com-sheller a winged shaft 
is placed above the opening in the sheller, 
and is worked oppositely to the direction of 
the entering corn in such manner that the 
said wings strike the upper ear if two ears 
attempt to enter the throat at once, and 
throw said upper ear back into position to 
descend properly, but I have discovered that 
the ear so thrown back retards the feed, in- 
asmuch as the following ears are likely to 
override the ears so thrown back, and the 
difficulty is thus continued. In the present 
Invention, I propose to overcome this ob- 
jection by forcing all the ears, as they ap- 
proach the throat, to pass rapidly out of the 
way into the sheller, by means presently 
specified. And to this end I arrange a shaft 
above the throat with, a series of wings, 
wheels or projections, to revolve in the same 
direction as tlie entering com, so as to force 
the corn rapidly forward into the sheller, 
which is capable of shelling all the com that 
<!an be forced through the throat. By this 
means I avoid any chance of clogging the 
feed under ordinary circumstances." His de- 
tailed description of his device is as follows: 
^'H Is a shaft, which may be surrounded by 
the hood R. This shaft carries the beaters 
■or wings P, arranged to revolve in the di- 
rection of the arrows (that is, the direction 
of the feed) shown at Fig. 1 of the drawing. 
Space enough is left between the revolving 
wings and the bottom of the throats B to 
allow of a single ear, as at n, to pass freely 
beneath without contact, but sufficiently near 
to strike an overriding ear, as at m, and force 
it, and other ears in contact therewith, or 
In the road thereof, ahead rapidly into the 
-sheller. clearing the passage for the corn 
following." His first claim is as follows: 
■"The combination, with a corn-shcUer, of a 



series of wings, wheels, or projections, so 
arranged on a shaft as to revolve in the 
same direction the com is nmning, and so 
placed relative to the throats as to force into 
the machine all misplaced or hesitating ears, 
substantially as specified." 

It may be premised that the device in 
question is applicable to a power-sheller only, 
and is Intended to operate in connection 
with the endless apron or other feeding de- 
vice, whereby the ears of corn are brought 
to the throat of the sheller, and the object 
was to keep the throat of the machine from 
clogging by forcing tiie ears into the throat 
of the machine, instead of allowing them 
to pile up or override each other at that 
point. The object was to secure an operative 
automatic feed, which, without the care of 
an attendant, would keep the stream of ears 
of com steadily and uniformly running into 
the sheller, instead of permitting It to pile 
up or choke in the throat. 

Augustus Adams had two devices in his 
machine prior to complainant's Invention, 
intended to acxjomplish the same purpose. 
The first were the small picker-wheels, run- 
ning in the same plane with the shelling- 
disks, and intended to catch and carry for- 
ward tlie ears as they fell into the throat. 
The second was a winged shaft, or beater- 
bar, over the throat of the sheller, so ar- 
ranged as to revolve In a direction contrary 
to the direction of the stream of ears of 
com, and drive back the overriding ears as 
they approached the throat This device 
was found to do but little toward secin-ing 
the desired result, as the ears thrust or 
knocked back only got In the way of others, 
and the machine was, therefore, still liable 
to clog, so as to make the feed irregular, 
and require frequent attention from an at- 
tendant At this stage of the art the com- 
plainant entered the field, and although he 
only reversed the motion of the Augustus 
Adams beater-bars, yet the evidence shows 
he produced, by this comparatively trifling 
change, a result so far as the automatic 
feed of a com-sheller was concerned, which 
had not been attained before. 

The defence, first, denies the novelty of 
the invention; second, denies the infringe- 
ment. Upon the question of novelty, evi- 
dence has been put into the record of a large 
number of devices for feeding or regulating 
the feed of com-shellers, threshing-machines, 
straw-cutters, planing-machlnes, carding-m:i- 
chlnes, etc. But I do not find in any of 
them anything which seems to anticipate the 
complainant's machine. The device of Au- 
gustus Adams in form of construction Is 
almost precisely like that of complainant's, 
except that it revolves in a contrary direc- 
tion. But when at rest, and without the 
gearing by which the motion is secured, the 
two devices would strike the eye as sub- 
stantially alike. Defendant also insists that 
the first claim of complainant's patent is 
anticipated by the picker-wheels, as they 
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are called, in Augustus Adams* patent; be- 
cause complainant's claim is for *'a series 
of wings, wlieels, or projections, so arranged 
on a shaft as to revolve in the same direc- 
tion the com is running." * * * And it 
Is argued that the claim to use "wheels" on 
the shaft, necessarily involves the use of 
wheels revolving over the throat of the 
sheller, as the picker-wheels revolve in the 
throat. It may be admitted that the tenns 
ust'd are somewhat unfortunate, and may 
tend to confuse, but the court should never 
defeat a patent for a mere technical defect, 
if it clearly appears what the inventor has 
described, and claimed as his invention. It 
seems to me the word wheels Is used in this 
claim as a sjTionyra for disks. The idea of 
the poi'son who drew the claim, it appears 
to me, was that the wings or beaters might 
have disks on each side to help in thrusting 
the com forward when they were used. I 
think, also, the court might, if necessary to 
save the patent, reject this word as sur- 
plusage, although I do not think it neces- 
sary to do so in this case, as the patentee 
In his specification evidently intends to sug- 
gest that some kind of wheels or disks may 
be fixed upon the shaft to act with the 
beatei-s; but this is more in the nature of 
a suggestion than a specific device by which 
he is bound to constract his machine. 

The principle that it is the duty of the 
court to uphold and sustain the patent, in- 
stead of seeking for reasons to overthrow it, 
is fully sustained. TurrUl v. Michigan South- 
cm R. Co., 1 Wall. [68 U. S.] 491; Kub- 
ber Co. v. Goodyear, 9 Wall. [76 U. S.] 788; 
Klein V. Hussell, 19 WaU. [86 U. S.] 433; 
Burden v Coming, [Case No. 2,143.] I do 
not, therefore, find the complainant's inven- 
tion anticipated by the picker-wheels of Au- 
gtistus Adams, nor does it seem to me the 
fii*st chilm of the patent should be held void 
for the use of tlie woitl "wheels." 

As to the infringement: The proof sliows 
that defendant makes and sells a machine- 
complainant's Exhibit C— with a beater-bar 
revolving at the entrance to the throat of 
the machine, so as to strike the ears of com 
on the under side instead of the top, and 
so force them into the sheller. And it is 
claimed by defendant that the function per- 
formed by its beater-bar is different from 
that performed by complainant's. Defend- 
ant calls its beater-bar a device for f ordng 
the feed, while complainant's is only a reg- 
ulator or device for disposing of the mis- 
placed or overriding ears. The models of 
both complainant's and defendant's shellers 
show that the eai-s of com are brought for- 
ward nearly above the throat of the sheller 
upon an endless apron, and from that 
dropped or slid down a sharp, almost per- 
pendicular incline, into the throat of the 
shelling apparatus. It may, I think, be 
theri»fore said, that no device for forcing 
the feed is required In either nniPhino. but 
what both need is a regulator to prevent 



the ears from overriding each other and 
choking up the throat; and it is very plain 
to me that the defendant's beaters, under 
the stream of ears of com, perform the 
same office, and no other that is performed 
by complainant's. A change of location of a 
part, in a combination where there is no 
new function performed by the changed 
member in its new location, wiU not evade 
a patent. In the case of Potter v. Schenck, 
before his honor, Judge Drummond, [Case 
No. 11,337,] an infringement was alleged of 
the Wilson patent for a sewing-machine 
feed. By the defendant's device in that 
case the feed was secured by the pressure of 
teeth operating upon the top instead of the 
under side of the cloth, and in reference to 
this change of mode in effecting the result, 
the learned judge said: "The question is, 
whether this is a substantial variation In 
all or any of its particulars, from the in- 
vention of Wilson as described in his specifi- 
cations of 1856. I bave already stated that 
it is not, and, as it seems to me, on this 
ground, viz.: that when a mechanic has the 
leading idea which, is developed in Wilson's 
patent, once thoroughly understood and 
fixed in his mind, he can carry out that idea 
in a variety of forms, simply by the exercLse 
of mechanical Ingenuity. Here was a great 
leadhig principle In the feed of the machine, 
devised and invented by Wilson. He, to be 
sure, describes the particular manner in 
which he carries out that idea; but once 
get that in the mind and it Is clear that you 
can carry it out in a variety of forms. This 
is, it may be said, an ingenious variation 
or difference by which the idea of Wilson is 
carried out." "The shoe or main part of 
the feeding apparatus. Is not placed beneath 
the plate upon which the cloth rests, but is 
on the top of the plate, or, as was contend- 
ed and I think with a good deal of force, 
by the counsel for complainants, instead of 
being placed as Wilson describes it. It was 
merely reversed. It is dear that that does 
not change the principle of the Invention, 
and it is clear, too, as already stated, that 
a mechanic once having the idea in his mind 
could apply it by adopting a great variety 
of forms and devices, and this among 
othera" 

Nor will the fact that the beater does Its 
work even better in the location where de- 
fendant puts it than where complainant 
puts it, if it does the same work, but only 
in degree better, make any difference, 'nie 
result is still the same. The ears are ui^ged 
into this sheller by the blows they get from 
these revolving wings, whether they receive 
them on the top or bottom. And it can 
make no difference, it seems to me, that 
defendant's beaters may strike every ear, 
while complainant's strike only the overrid- 
ing ones, because, when the stream Is run* 
ning evenly, no blows are needed on either 
side, and when one ear comes along with an- 
other on top of it, it makes no differenco 
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whether the under one or upper one is first 
driven forward into the sheller, so long as 
that is the function of the beater; whether 
it strikes the top or bottom, the result is 
the same, and secured by substantially the 
same mechanism- Both these machines force 
the feed by driving the com into the sheUer 
and preventing clog^g, and both of them 
regulate it. It, therefore, seems to me that 
neither of the points made in the answer 
is sufficient to defeat the patent; that, as 
the proof in tiiis case stands, the patent is 
for a novel and useful invention, and tliat 
the defendant by Its machine infringes tlie 
patent. 



Case No. 67. 

ADAMS V. JONES. 

[1 Pish. Pat. Cas. 527;* 2 Pittsb. R. 73; 7 
Pittsb. Leg. J. 170: Merw. Pat. Inv. 660.] 

Circuit Court, W. D. Pennsylvania. Nov. 17, 

1S59. 

Patents fob Ixvextions— Appmcation — Aban- 
"dovmknt — novei.tt. 

1. By the application filed in the patent office, 
the inventor makes a full disclosure of his in- 
vention, and gives public notice of his claim for 
a patent. It is conclusive evidence that he 
does not intend to abandon his invention to the 
public. 

[Cited in Blandy v. Griffith, Case No. 1,529; 
-McMillin v. Barclay, Id. 8,902; Bevin v. 
East Hampton Bell Co., Id. 1,379; Johnsen 
V. Fassmen, Id. 7,365; Goodyear Dental 
Vulcanite Co. v. Willis, Id. 5,603; Colgate 
V. W. U. Tel. Co.. Id. 2,995.] 

2. A man might justly be treated as having 
abandoned his application if it be not prose- 
cuted with reasonable diligence. But involun- 
tary delays— the mistakes of public officers, or 
the delays of courts — not caused by the laches 
of the applicant, should not work a forfeiture 
of his rights. 

[Cited in Blandy v. Griffith, Case No. 1.529; 
McMillin v. Barclay. Id. 8,902; Bevin v. 
East Hampton Bell Co., Id. 1,379; Johnsen 
V. Fassmen, Id. 7,365: Consolidated Fruit- 
Jar Co. V. Wright, Id. 3,135; Weston v. 
White, Id. 17.459; Woodbury Planinff- 
Mach. Co. V. Keith, 101 IT. S. 485, 17 O. 
G. 1033; Butler v. Shaw, 21 Fed. Rep. 
327.] 

3. If an inventor claims two distinct improve- 
ments in one machine, he may apply for them 
jointly, and have a single patent for both. If 
he has made a mistake as to one of the im- 
provements claimed, but is clearly entitled to a 
patent as to the other, he cannot be justlj^ said 
to have abandoned either during a litigation as 
to his right to both. 

4. It is only when some person, by labor and 
perseverance, has been successful in perfecting 
some valuable manufacture, by ingenious im- 
provements, or labor-saving devices, that his 
patent is sought to be annulled, by digging up 
some useless, rusty, forgotten contrivances of 
unsuccessful experiments. 

[Cited in Electrical Accumulator Co. v. Julien 
Co.,. 38 Fed. Rep. 128.] 

5. Patterson's patent for a concave, beveled 
keeper, is an immaterial variation of Adams' 
patent, worthless as an improvement, and pal- 
pably got up as a cover, and to give color to an 
mvasion of the rights of the latter. 



'[Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



6. The novelty of Adams* patent for "im- 

f)roved keeper for right and left-hand door- 
ocks" examined and affirmed. 

[7. Cited in Goodyear Vulcanite Co. v. Wil- 
lis, Case No. 5,603, to the point that if a party 
choose to withdraw his application for a pat- 
ent, and pay the forfeit, intending at the time 
of such withdrawal to file a new petition, and 
he accordingly does so, the two petitions are to 
be considered as parts of the same transaction, 
and both as constituting one continuous appli- 
cation, within the meaning of the law.] 

In equity. This was a bill in equity [by 
Calvin Adams against J. Hervey Jones, 
Alexander M. WalUngford, and another] 
for an injunction and account, founded upon 
the alleged violation and infringement of 
lettei-s patent [No. 16,676,] for an "im- 
proved keeper for right and left-hand door- 
Icck," granted to complainant February 24, 
1857. 
The claim of the patent was as follows: 
"The use of a beveled keeper such as de- 
scribed, when employed in connection with 
a double-faced lock, having a blunt bolt, ao 
that the lock may be used on a right or 
left-hand door, witliout changing any of its 
parts, as set forth." 

Shaler & Co., Bakewell & Cusblng, and 
E. M. Stanton, for complainant. 

Stowe & Hampton, Geo. P. Hamilton, and 
George Gifford, for defendants. 

Before GRIER, Circuit Justice, and Mc- 
CANDLES3, District Judge. 

GRIER, Circuit Justice. The complainant 
has a patent dated February 24, 1857, fot 
an "improved keeper for right and left-hand 
door-locks.'' It purports to be an improve- 
ment in the manufacture of an article now 
known under the appellation of "Janus- 
faced door-locks." That species of lock was 
invented and patented by Sherwood. But 
in order to accommodate it to either a right 
or left-hand door, it was necessary to open 
it, so as to change the t>eveled side of the 
bolt. When this was done by a careless or 
inexperienced workman, the Internal works 
of the lock were liable to become displaced. 
The object of complainant's invention Is to 
obviate this difficulty. It Is accomplished by 
making the bolt blunt, with rounded edges, 
and making a keeper, whose lip is an in- 
clined plane the whole length of the keeper, 
so that the lock is available for either a 
right or left-hand door, without opening It 
to change the bolt, as the keeper may be 
turned with either side up, and catch the 
bolt. This is, undoubtedly, a valuable im- 
provement in the manufacture of "Janus- 
faced door-locks," as It simplifies and cheap- 
ens the article. Drop-catch keepers had be- 
fore used a slightly inclined plane on the Up 
of the keeper, but It could be used only for 
such a door as they were especially made 
for. 

The original application for a patent for 
this invention was made by Adams, in 1850. 
In that application the invention (now pat- 
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ented) Is clearly and distinctly set forQi 
and claimed. But the applicant claimed 
also to be the inventor of other Uuprove- 
ntenta. The commissioner of patents re- 
fused to grant him a patent for anything. 
An appeal was taken to the circuit court, 
and not decided by that court imtil 1S5G, 
when the decision of the commissioner wa:* 
affirmed. Notwithstanding this, the origi- 
nal application was not withdrawn, and the 
applicant continued to insist upon his right 
to a patent for so much of the improve- 
ments claimed as was clearly his invention. 
A. new commissioner of patents having the 
sagacity to see that the applicant had made 
a valuable invention, which had been over- 
looked by his predecessor, and rejected be- 
cause the application had included other 
improvements of which the applicant was 
not the original inventor, very properly 
granted the patent now before us, as a val- 
uable Improvement in the manufacture of 
that species of locks called "Janus-faced.", 
The respondents, in their answer, allege 
three several groimds of defense. 

1. They contend that the patent Is void 
because the improvement therein claimed 
had been put In public use more than two 
years prior to the date of the patent. 

2. That respondents do not infringe, but 
act imder a patent granted to one Patterson 
In 1857. 

3. That the Improvement claimed is not 
new. 

1st. As to the first point of defense. The 
testimony shows that the complainant made 
and sold locks with this improvement, more 
than two years before his patent, but after 
his ortghial application filed in 1850. By 
this application, Adams fully disclosed to 
the public his invention, and gave notice ot 
his intention to demand a patent He ought 
not to lose his rights because of the want ol 
perspicacity of the first commissioner. The 
delay in the decision of the appeal was not 
In consequence of any laches of complaha- 
iiDts, but of the inability of the aged chiet 
justice to attend to the business of his of- 
fice. The reasons why courts have declared 
patents to be void, because the inventor had 
suffered his invention to be used by the 
public, before his application for a patent, 
are well stated in the case of Pennock 
V. Dialogue, 2 Pet [27 U. S.] 1: "If an 
inventor should be permitted to hold back, 
from the knowledge of the public, the 
secrets of his invention; if he should 
for a long period of years retain the mo- 
nopoly, and make and sell his invention pub- 
licly, and thus gather the whole profits ot 
It, relying upon his superior skill and knowl- 
edge of the structure; and then, and thai 
only, when the danger of competition should 
force him to procure the exclusive right, he 
should be allowed to take out a patent, and 
thus exclude the public from any further 
use than what should be derived imder it 
during his fourteen years; it would materi- 



ally retard the progress of science and the 
useful arts, and give a premium to those 
who should be least prompt to communi- 
cate their discoveries." 

By the act of March 3, 1839, this aban- 
donment to the public must have existed 
more than two years prior to the "applica- 
tion" for a patent By the application filed 
in the patent office, the inventor makes a 
full disclosure of his invention, and gives 
r>ublic notice of his claim for a patent. It 
is conclusive evidence that the inventor does 
not intend to abandon it to the public The 
dflay afterward interposed, either by the 
mistakes of the public officers, or the de- 
lays of courts, where gross laches can not 
be imputed to the applicant can not affect 
his right The statute forfeits the right ot 
an inventor to a patent only where the in- 
vention has been in public use more than 
two years before the application. A man 
might justiy be treated as having abandoned 
his appliciition if it be not prosecuted with 
reasonable diligence. But involxmtary de- 
lays, not caused by the laches of the appli- 
cant, should not work a forfeiture of his 
rights. In this case, the complainant dla 
not commence the manufacture of his im- 
proved lock till some time after his appli- 
cation was on file. The delay was not in 
consequence of his laches; and, within a 
reasonable time after the decision of the 
court as to the extent of his invention, a 
patent was granted for that portion of it to 
which he was dearly entitied. Here is no 
abandonment either by the letter, or spirit 
of the statute, but a continual claim amid 
difficulties arising either from the obtuseness 
of officers, or accidental but unavoidable 
delays of public tribimals. If an inv^itor 
claims two distinct improvements in one 
machine, he may apply for them joinUy, 
and have a single patent for both. If he 
has made a mistake as to one of the Im- 
provements claimed, but is clearly entitled 
to a patent as to the oflier, he can not be 
justiy said to have abandoned either during 
a litigation as to his right to both. 
2d. As to the question of Infringement 
"We have had ocidar demonstration, by an 
examination of the defendant's admitted 
manufactures, that they palpably infringe 
the invention patented to complainant 
When we have the things before our eyes 
(oculis ubjecta fidelibus) we want no opin- 
ions of mechanics or experts, and give no 
further reason for our opinion than that 
"we've seen and surely ought to know." It 
the patent to Patterson be good for any- 
thing {being only a change of the device 
invented by complainant, for the worse,) it 
is only for an improvement on his invention. 
It must have been granted on that suppo- 
sition. The locks exhibited show a substan- 
tial identity with Adams' invention, with a 
palpable attempt to make a colorable varia- 
tion. It is plain also that this patent ot 
Pattei"Son, for an immaterial variation, is 
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Av^orthless as an improvement, and palpably 
got up as a cover, and to give color to this 
Invasion of complainant's rights. To clearly 
vindicate tliis conclusion of the court, it 
would be necessary to have the things be- 
fore us, and to ^ve a viva voce explana- 
tion. For the present we can only say 
such is our undou/bted conviction from care- 
ful personal examination of the things them- 
selves. 

M. The defense of want of novelty is 
wholly imsuccessful. The spring bolt brought 
from Birmingham, clearly shows that the 
device invented by Adams to improve Janus- 
faced locks, had never entered Into the 
conception of the maker of it. As the 
bolt was only partially beveled, he had 
somewhat inclined the lip of the catch t6 
make it slide with more ease. Everything 
which we have said with regard to the New 
York gate-locks, got up to defeat the Sher- 
wood patent, applies with double force to 
the rusty sample brought to our notice 
from Birmingham. In t>oth cases, the de- 
fense amounts to no more than this— that 
the persons who made these supposed orig- 
inals came so near the patented device or 
machine that they might have discovered it 
if they had only thought of it, or cotdd 
have anticipated that, at some future day. 
It could be converted to some useful, prac- 
tical purpose, for simpUfying, cheapening 
and improving an Important article of our 
manufacture. It is only when some person, 
by labor and perseverance, has been suc- 
cessful in perfecting some valuable manu- 
facture, by ingenious improvements, aud 
labor-saving devices, that their patents are 
sought to be annulled by digging up some 
useless, rusty, forgotten contrivances of un- 
successful experimenters. Let a decree be 
entered for complainant according to the 
prayer of the biU. 

[NOTE. No other cases involving this patent 
appear to have been reported prior to 1880.3 
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Case No. 58. 

ADAMS V. KINCAID. 

[2 Cranch, O. 0. 422.]* 

Circuit Court, District of Columbia. Oct. Term, 

1823. 

Justice of the Peace— Jdrisdictiojt ik DrsTRicr 
OF CoT-UMBiA — Act ov Matich 1. 1823. 

A justice of the peace, under the act of con- 
gress for extending the jurisdiction of justices 
of the peace, has not jurisdiction of suits 
affainst administrators. 

^Reported by Hon. William Cranch, Chief 
Judge. J 



At law. Adams brought suit, by a war- 
rant of arrest, against Kincaid, administrator 
of MePhail, for services rendered by the 
plaintiff to McPhall in Ms lifetime. The ac- 
coimt was proved and passed by the or- 
phans' court. The warrant was returnable 
on the 13th of August, 1823, before Mr. 
Moulder, a justice of the peace, who ad- 
journed the cause for consideration to the 
18th, and again to the 20th, when "after a 
full hearing," he rendered judgment for the 
defendant, for costs, $1.16. 

Upon the appeal Mr. Dunlop, for appel- 
lee, contended that a justice of the peace 
has no jurisdiction In suits against adminis- 
trators. 

Mr. Wallach, for appellant, referred to 
the new act of congress of the 1st March, 
1823, (3 Stat 743,) extending the jurisdiction 
of justices of the peace in the recovery of 
debts in the District of Columbia, by which 
It Is enacted, "that from and after the 1st 
day of June next," (1823,) "in all cases 
where the real debt and damages do not ex- 
ceed the sum of $50, exclusive of costs, it 
shall and may be lawful for any one justice 
of the peace of each respective county in 
the District of Columbia, wherein the debtor 
doth reside, to try, hear, and determine the 
matter In controversy, between the credit- 
or and debtor, their executors and adminis- 
trators, and upon full hearing of the allega- 
tions and evidences of both parties, to give 
judgment according to the laws existing in 
the said District of Columbia, and the eq- 
uity and right of the matter, in the same 
manner, and under the same rules and regu- 
lations, to all intents and purposes, as such 
justices of the peace are now authorized 
and empowered to do when the debt and 
damages do not exceed the sum of $20, ex- 
clusive of costs." 

THE COURT, (THRUSTON, Judge, ab- 
sent,) was at first inclined to the opinion, 
that the justice of the peace had jurisdic- 
tion under the new act; but, after further 
consideration, affirmed the judgment, with 
costs. 
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Case No. 69. 

ADAMS V. LAWRENCE CO. 

WOODS V. SAME. 

[7 Pittsb. Leg. J. 145; 2 Pittsb. R. 60.] 

Circuit C3ourt, W. D. Pennsylvania. Nov. 17, 

1839. 

Railroad Companies — Monicipal Aid— Coontt 
Bonds— Bona Fide Holders— Constkuctiom 
OP Statute. 

1. The act of assembly of 9th .Tuly, 1853. sec- 
tion 7, authorizing certain counties to subscribe 
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to the capital stock of the North-Western Rail- 
way Company, which provides that the counties 
mav "make payments on such terms and in 
such manner as may be agreed upon by said 
company and the proper county," confers, by 
such provision, full authority upon the county 
to issue coupon bonds in payment of such sub- 
Bcription. 

2. All doubts as to this being the proper con- 
struction of the said section dispelled by the 
following considerations: 1st, Because the leg- 
islature themselves have so construed it, the 
proviso to the said section being "that whenever 
bonds of the respective counties are jdven in 
payment of subscriptions, the same shall not be 
sold by said railroad company at less than par 
vahie," &c., which shows that the legislature 
took it for granted that the issue of bonds was 
intended to be included in the brief but cona- 
prehensive expression of the "manner in which 
payment may be made," 2d, All parties con- 
cerned have treated this as the true construc- 
tion, and have acted under it accordingly. Sa^ 
Tlie matter has been before the supreme court 
of the state, (8 Casey, [32 Pa. St.] 144,) and it 
does not there appear that the county ought to 
have the bonds enjoined as made without au- 
thoritv. The decree there is based on the doc- 
trine "that these bonds are binding on the coun- 
ty in the hands of bona fide holders. 

3. The said bonds, so issued, in the hands of 
bona fide holders, who have obtained them at 
their market value, are not affected by the pro- 
viso of the act, "that whenever bonds of «ie re- 
spective counties are given in payment of sub- 
6criptions» the same shall not be sold b^ aaid 
railroad company at less than par value. 

At law. 

Geo. P. Hamilton and W. O. Leslie, for 
plaiutlfifs. 

R. B. iMcCombs and Lewis Taylor, for de- 
fendant. 



GRIER, Circuit .Tustice. These cases were 
tried together at the last term of this court 
in Maj'. The plaintiffs sued as holders of 
coupons of interest due on certain bonds Is- 
sued by Lawrence county, the defendant. 
'J'here was not much dispute as to the facts 
on the trial. The two great questions in- 
volved were: Fii-st. Had the commissioners 
of Lawrence county legal authority to issue 
tlie bonds given in evidence; and, Second. 
If they had, how far the fact that the bonds 
were disposed of for less than their par 
value should affect the plaintiffs' right to 
recover. In order that the court might have 
time for a more careful consideration of the 
questions, the jury were requested to bring 
In a special verdict, subject to the opinion of 
the court on these questions. 

The execution of the bonds and coupons not 
being disputed, the jury returned a verdict 
finding the disputed facts, and assessing dam- 
ages under three conditions, subject to the 
opinion of the court. 

First. They find that the bonds were dis- 
posed of by the railroad company, at twenty- 
five per cent, less than their par value, and 
if the court shall be of opinion that the com- 
ml.«!Rionoi's of Lawrence county had authority, 
under the act of 9th July, 1853, and the reo- 
omniendatton of the grand jury, as given in 
evidence, to issue the bonds, and that the 
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plaintiff has a right to recover the whole 
amount of the coupons declared on, notwith- 
standing the fact, as above stated, then they 
find a verdict of $1,958 60. 

Second. But if the court should be of opin- 
ion that plaintiff can recover only in the 
same ratio that the bonds were sold— for less 
than their par value— then the court to enter 
a verdict and judgment for $1,468 95. 

Third. But if the court shall be of opinion 
that by reason of the sale of said bonds for 
less than their par value, the plaintiff is not 
entitled to recover anything, they will enter 
a verdict for defendant. 

First The question as to authority is one 
of great importance, as it affects not only a 
large number of bonds, issued by the county 
defendant, but the counties of Beaver and 
Butler, which are in the same category. The 
act of assembly, referred to in the verdict, 
of 9th July, 1853, Is that which provides for 
"Incorporating the Northwestern Railroad 
Company." The third section enacts that the 
company shaU have a right to construct a 
railroad from some point on the Pennsyl- 
vania or Allegheny Portage Railroad, west of 
Johnstown, by way of Butler, to the Penn- 
sylvania and Ohio state line, to some point 
on the western boundary of Lawrence coim- 
ty, &c. The seventh section, which alone 
confers any power on counties to subscribe 
for stock In this railroad, is as follows: 

"Section 7.— That the counties, through 
parts of which said raUroad may pass, shall 
be, and they are hereby severally authorized 
to subscribe to the capital stock of said rail- 
road company, and to make payments on such 
terras and in such manner as may be agreed 
upon by said company and the proper county- 
Provided, that the amoimt of subscription by" 
any county shall not exceed ten per cent, of 
the assessed valuation thereof; and that be- 
fore any such subscription Is made, the 
amount thereof shall be fixed and determined 
by one grand jury of the proper county, and' 
approved by the same; upon the report of 
such grand jury bemg filed, the county com- 
missioners may carry the same Into effect 
by making, in the name of the county, the- 
subscription so directed by the said grand! 
jury: Provided, that whenever bonds of the* 
respective counties are given In payment of 
subscriptions, the same shall not be sold by 
said railroad company at less than par value, 
and no bonds shall be in less amount than one 
hundred dollars, and such bonds shall not 
be subject to taxation until the clear profits 
of said railroad shall amount to six per cent, 
upon the cost thereof, and that all subscrip- 
tions made or to be made In the name of 
any county, shall be held and deemed valid, 
if made by a majority of the commissioners 
of the respective counties." 

The presentment of the grand jury Is as 
follows: *Tlie grand inquest of Lawrence 
county, Pennsylvania, did, on the 21st of May, 
1853, make the following resolution: "Re- 
solved, That the commissioners of the coun- 
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ty of Lawrence, state of Pennsylvania, be 
and are hereby recommended to subscribe 
stock to the North Western Railroad to the 
amount of two hundred thousand dollars, 
agreeably to the act of assembly incorporating 
said North Western Railroad Company, and 
to issue bonds for the payment of said stock, 
making the conditions such as will best pro- 
mote the interes*- of said railroad company 
and the county of Lawrence." 

1. As to the authority to the officers of the 
county to make subscription to the stock of 
the railroad and issue the bonds now in ques- 
tion. The constitutional authority of the 
legislature of Pennsylvania, at the time this 
act was passed, to delegate to the county, 
or its officers, tlie powers necessai-y to legal 
execution and binding force of such securities, 
is no longer an open question. Does this act 
of assembly, on a fair construction of Its 
terms, confer such an authority on the com- 
missioners of Lawrence county? 

First. It Is not disputed that Lawrence 
county comes within the description of the 
act It is one "of the counties through parts 
of which the said railroad may pass." 

Second. This county, represented by its 
officers, "the commissioners or a majority of 
them," is authorized "to subscribe to the 
capital stock and make payment on such 
terms and in such manner as may be agreed 
upon by said company and the proper 
county." 

That this very general, indefinite, but com- 
prehensive language of the act will include 
the power as exercised by the commissioners 
in this case, and tiiat it is intended to do so, 
I have no doubt. No man ever expected or 
supposed that any county would become a 
stockholder in any other way than by bor- 
rowing money; their credit was all they could 
contribute. This would be done only by the 
issue of some sort of securities, well known 
in the money market. It was in this "man- 
ner" alone that any person supposed that 
these county corporations could "make pay- 
ment." The form of coupon bonds was un- 
doubtedly the best for all concerned, as this 
would give the bonds a higher value in the 
money market than any other. 

It has been contended with much force, 
that in a legislative body, whose statutes 
are more usually obscured by a multiplication 
of words than by indefinte brevity, it cannot 
be presumed that so great and dangerous and 
corrupting a power was intended to be dele- 
gated in such vague language. It was easy 
to say, that the commissioners should have 
authority to pledge the credit of the county 
by the issue of bonds with coupons for the 
payment of interest half yearly, if the legis- 
lature so intended. That the power "to make 
payment on such terms and in such manner" 
may be satisfied, in many ways, without such 
an expansive construction as has been given 
to it. Besides it cannot be presumed that 
the extent of authority granted to the county 
commissioners, or the mode of its execution, 



would, by any prudent legislature be con- 
ferred on them at the discretion of a private 
corporation. That here was an attempt to 
delegate legislative power to them, if they 
may dictate the "manner" in which such 
a vague and dangerous power may be 
exercised. I must confess that when this 
question was first ventilated these and 
other arguments of defendant's counsel 
had caused much doubt in my mind, inso- 
much that the court onered to certify a 
division of opinion in order to have the 
matter fully settled at Washington. And, 
I>erhaps, if the case before me -were a 
biU to enjoin the commissioners from Issuing 
these bonds, I might have come to a different 
conclusion, but after consultation with my 
colleague, and more mature consideration, 
the doubts at first entertained have been dis- 
pelled. 

Pii'st Because a legislative construction has 
been given of this same section showing that 
they did intend to authorize the issue of bontis 
in the name of the county. Modem legisla- 
tion can seldom be understood without care- 
fully noting the provisos. Instead of excep- 
tions the provisos often contain the very plth 
and marrow of the statute, which without it 
would be unintelli^bie or absurd. Here the 
proviso clearly shows that the legislature 
took it for granted that the issue of bonds 
was intended to be included In the compre- 
hensive, but brief and costive expression of 
the "manner" in which payment may be 
made. 

Second. All parties concerned have treated 
this as the true construction, and have acted 
under it accordhigly. Tlie bonds have been 
issued, without a whisper of dissent as to the 
power of the commissioners to make them, 
and this sharp construction is not demanded 
till the convenience of total repudiation has 
been discovered. But the court will not now 
repudiate their own practical construction of 
the law, to enable them to repudiate the ob- 
ligations made under it. 

Third. This matter has been before the su- 
preme court of the state. (See [County of 
Lawrence v. North-Westem R. Co.] 8 Casey, 
[32 Pa. St.] 144.) In that case it does not appear 
that the county ought to have these bonds 
enjoined, because made without legal au- 
thority. The ground alleged in the bill, and 
proven to the satisfaction of the court, was 
the gross fraud practiced by the officers and 
first subscribers of stock to that company. 
The decree in that case is based upon the 
doctrine that these bonds are binding on the 
county in the hands of bona fide holders. 
That point seems to have been conceded 
both by court and counsel. Else why decree 
that the company should pay to the county 
the par value of the bonds and interest due, 
if they do not surrender them? 

The objection that rne grand jury have 
not "fixed and determined" the amount to 
be subscribed, but only "recommended," Is a 
verbal criticism, which might well have been 
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urged on a bill to restrain the action of the 
commissioners. If acts of assembly are 
drawn in such a careless slip shod style, how 
can we expect accuracy of expression in the 
report of a grand jury. They no doubt In- 
tended it as a literal compliance with the 
statute— it was accepted and acted upon as 
such. In such a case a court ought not to 
be astute in verbal criticism to release parties 
from their contracts, after their faith has 
been pledged for the redemption of these se- 
curities and value received for them. 

II. The bonds having been executed by the 
commissioners according to the powers con- 
ferred on them, and delivered to the railroad 
company in payment of stock, who have paid 
them to contractors, who have again passed 
them to laborers and other bona lide holders, 
for their market value, how are they affected 
by the last proviso, of the act, "that whenever 
bonds of tiie respective counties are given 
<n payment of subscriptions, the same shall 
not be sold by said railroad company, at less 
than par value." On the trial, the fact that 
the plaintiff was a bona fide holder of these 
bonds, was not put in issue, and Is 'assumed 
in the special verdict, which "finds the bonds 
that were disposed of by the railroad com- 
pany, at twenty-five per cent, less than the 
par value." This is a duty imposed on the 
railroad company, the original payer of the 
bonds. The company receives them at their 
par value for stock in the road, which is pre- 
sumed to be a complete equivalent. But If 
the bonds, which are received as cash, are not 
of that value, It would be a fraud on the 
other stockholders, who paid in money or its 
equivalent, if the county could pay for a 
htmdred dollars of stock In a depreciated 
currency worth only seventy-five dollars. Be- 
sides, the bonds being made negotiable se- 
curity, payable to bearer, the county would 
have to pay their bond and interest, whether 
that bond purchased a hundred dollars worth 
of work or materials, or only fifty. This is 
no condition precedent, which affects the 
covenants on the bonds. It assumes that the 
bonds have been issued and given In payment 
of stock, and Imposes this prohibition as a 
restraint upon both the county and the rail- 
road. The county should not subscribe unless 
they are sure that the state of the money 
market is such that their securities will be 
worth par— nor should the railroad accept 
subscriptions to be paid in such securities, 
unless they were equivalent to the cash paid 
by other stockholders. Now, if these bonds 
were expected to be mere common bonds, 
not negotiable, but passing only as an equita- 
ble Interest to the assignee, this proviso of 
the act would have been uimecessary, as the 
county might have set up this as a defense 
against the company and their assignees. 
It would not effect a forfeiture of the bond, 
but the county might well plead that it would 
pay no more to the company than it had con- 
tributed to the stock by Its bond. It is ap- 
parent, also, that the imposition of this duty 



upon the railroad Is founded on the fact that 
the bonds given to them would be negotiable 
securities, to be put into the market as a 
sort of currency, and binding the obligor to 
pay the bearer according to the exigencg^ of 
the bond. The proviso evidently assumes 
that fact, and Is foimded on that hypothesis. 
The recitals of the bonds are to show the 
power of the commissioners or agents of 
the county to bind it by subscriptions for 
stock, and pledging the faith of the county 
by such public securities. If the power has 
been legally executed, the bearer to whom 
the county has contracted to pay has no con- 
cern with intermediate holders. Whether the 
commissioners and the company may (one or 
both) have been guilty of fraud in Issuing 
these securities, the bearer or bona fide holder 
need not inquire. If the corporation has 
wronged the coimty In this transaction, It 
does not concern the holder of the bond. 
He has a right to presume that both parties 
have acted honestly, and according to duties 
prescribed to them by the act. The bearer 
of the bond who has purchased It In market 
for its market value, has a right to say to 
the county: You have put forth your bonds 
In the shape of a negotiable security payable 
to bearer; you have covenanted to pay me 
certain sums at certain times; you have de- 
livered these securities or sold them for cer- 
tain stock; you have your consideration; I 
have your bond. If the railroad has cheated 
you, see you to it. It Is no concern of mine. 
"It Is not so written In the bond." It appears 
by the report of the case above cited, that 
these bonds were fraudulentiy obtained by 
the officers of the railroad company, and that 
the company was ordered to deliver up all the 
bonds in their possession, and to pay the 
par value of all the bonds put in circulation 
by them. Why has the county asked for 
such a decree, and why should the court have 
made such a decree, unless upon the admitted 
principle that the coun^ were bound to pay 
such of these securities as were put in cir- 
culation according to the exigency of their 
contract? That, though technically bonds, 
yet by the custom of the coimtry they were 
negotiable securities, and the county, by the 
letter and spirit of their contract, were boimd 
to pay the bearer the whole amount. The 
face of the bond gave notice to every one 
who received it, on what legal authority It 
purported to be executed. A purchaser was 
bound to inquire whether the bonds were 
executed by persons having authority to 
pledge the faith of the county. Their deliv- 
ery may be presumed from the fact that they 
are found In the market: whether the agents 
of the county or the railroad had been guilty 
of fraud or folly in the course of their trans- 
action, were facts of which the face of his 
bond did not put the holder on the Inquiry, 
and the knowledge of which would not af- 
fect his legal right to recover. The county 
cannot make a speculation out of the folly 
or fraud of their agents, as they certainly 
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would if they recover the amount of their 
bonds from the company, and themselves 
refuse to pay them to the legal holder. They 
cannot allege in one court, as foundation for 
a decree, that they are hound to pay the 
bonds, and deny it, when sued on the bonds 
in another. The court are of opinion, there- 
fore, that, according to the condlUons of the 
special verdict, the plaintiff has a right to 
judgment for the sum of $1,958 60, and so 
order. 



Case No. 60. 

ADAMS V. LEWIS. 

[5 Sawy. 229;* 10 Chi. Leg. News, 403.] 

Circuit Court, D. Oregon. Aug. 28, 1878. 

Courts— Piiou ATE Jckisdiction. 

1. In ascertaining the jurisdiction '*pertaining 
to probate courts." under section 12, art- *, or 
the constitution of Oregon, it is proper and nec- 
essary to consider what matters pertamed to 
such jurisdiction under the laws of the terri- 
tory at and before the adoption of the constitu- 
tion, and it appearing that by such laws the 
probate courts of the territory had power to au- 
thorize and require an administrator to spe- 
cifically perform a contract of his intestate for 
the sale and conveyance of real estate, such a 
matter is presumed to be within the jurisdiction 
of the county court sitting as a court of pro- 
bate under the constitution. 

2. The power of the legislature over the suc- 
cession and conveyance of lands being unlim- 
ited, it may provide that a court of probate 
shall have jurisdiction to require an administra- 
tor to convey land in pursuance of the contract 
of his intestate. 

[At law. Motion for new trial. Denied.] 
This was a motion for a new trial in an 
action to recover the possesion of the south 
half of lot 1, in block 16, in the city of Port- 
land. The trial was had before the district 
judge and a jury, and resulted in a verdict 
for the defendant. The defendant claimed 
under a deed made by the administrator of 
D. H. Lownsdale, the donee of the United 
States, and the immediate ancestor of the 
plaintiff's grantors, executed in pursuance of 
an order of the county court of Multnomab 
county, sitting as a court of probate, in Fel>- 
ruary, 1863. Upon the trial, the record of 
the county comrt and the administrator's 
deed, being offered in evidence by the de- 
fendant, [it] was objected to by plaintiff on 
the ground that the court had no jurisdiction 
of the subject-matter, because chapter 7 of 
the act of December 14, 1853, respecthig 
executors, etc., under which the order and 
deed purport to have been made, was In- 
valid from the beginning as being unauthor- 
ized by section 9 of the organic act of 
August 14, 1848, (9 Stat. 326,) or had be- 
come inoperative by the adoption of the 
consutution. The district judge overruled 
the objection, and admitted the evidence, 
saying: "The determination of this question 
lunges, I suppose, upon the construction to 

'[Reported 1'V li. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



[1 Fed. Cas. page 132] 

be given to section 12, of article 7, of thp 
constitution of the state of Oregon, which 
reads as follows: 'The county'- court shall 
have the jurisdiction pertaining to probate 
courts and boards of county commissioners, 
and such other powers and duties, and such 
civil jurisdiction, not exceeding the amotmt 
of value of five hundred dollars, and such 
criminal jurisdiction, not extending to deatli 
or imprisonment in the penitentiary, as may 
be prescribed by law.* In my judgment, 
the construction of ttds section, suggested by 
coxmsel for plaintiff, is correct; that is to 
say, the words, *as may be provided by 
law,' do not relate to the grant of jurisdic- 
tion pertaining to probate courts and boards 
of county commissioners; that these are 
granted absolutely, and that in addition there- 
to, *such other powers and duties,' " such civil 
jurisdiction not being defined, except that 
the value shall not be over five hundred dol- 
lars, and such criminal jurisdiction not being 
defined, except that it shall not extend to 
death or imprisonment In the penitentiary, 
as may be prescribed by law; but the two 
subjects, jurisdiction pertaining to probate 
courts and boards of county commissioners, 
are granted absolutely. Of course, that does 
not take away the power of the legislature 
over the subject of probate proceedings, and 
proceedings before boards of county com- 
missioners, but It does not limit its power 
probably in this respect, so that It cannot 
transfer this jurisdiction or diminish it, can- 
not take it away, but it certainly has power 
to regulate the exercise of it Tlie legislative 
power exTeuds to all rightful subjects of leg- 
islation. The legislature, then, may regulate 
the exorcise of this jurisdiction pertaining 
to probate courts and boards of county com- 
missioners, in county courts, and it may 
be that in the regulation of it, may suppress, 
so to speak, or leave in abeyance, for the 
time being, the exercise of some power 
which probate courts may have exercised 
heretofore. 

Then the question returns, what Is "the 
jurisdiction pertaining to probate courts?" 
By section 7 of article 18 of the constitution 
it is provided that all laws in force in the ter- 
ritory of Oregon when this constitution takes 
effect, and consistent therewith, shall contin- 
ue in force until altered or repealed. So 
that the statute of December 14, 1853, as it 
was passed before this constitution was 
adopted, was one of the laws of the ter- 
ritory of Oregon, continued in force by it. 
if not inconsistent therewith. If it is incon- 
sistent with this constitution, why of course 
the constitution displaces it, and it fe no 
longer a law, whatever it may have been 
before. It may be admitted, then, that the 
question of what is the jurisdiction pertain- 
ing to probate courts includes this question 
as well as the other, because if the jurisdic- 
tion provided for in chapter 7 of the net 
of December 14, 1853, is part of the juris- 
diction pertaining to probate courts, then the 
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constitution is not inconsistent -with that law, 
but consistent -witli it. 

As counsel for plaintiff has "weU said, it 
is a pretty difficult question definitely to 
decide, what is a matter properly pertaining 
to probate jurisdiction in the United States. 
It must be answered, I think, in each state 
separately and somewhat historically. There 
is a kind of tradition that runs along with 
the various changes of government by means 
of which the phrases and terms of the con- 
stitutions and laws of one era are interpreted 
and exi)laincd according to the sense in 
which tiiiey liave been used in another, or 
l)rior one. The rule is that unless the con- 
trary appears, such phrases and terms are 
supposed to be used in the latter time in 
that sense In which they were used afore- 
time. That is what I understand to be the 
historical mode of determining what the 
phrase "probate jurisdiction," as used in the 
constitution, includes. We nlust ascertain 
the sense in which it was used in tills state 
at the time of the formation and adoption 
of tlie constitution, and to do this it is only 
necessary to inquire what jurisdiction did 
probate courts have, at that time, in this 
state, as a matter of fact? 

At common law, of course, there was no 
sucli probate jurisdiction. The power to 
grant letters testamentary where the de- 
ceased left a will, and to grant letters of ad- 
ministration where he died intestate, was 
vosted in the ordinary, the bishop of the 
diocese. If the bishop did not exercise it 
In person It was done by the surrogate, a 
substitute, who stood in his place. But this 
jurisdiction only pertained to the granting 
of letters of administration, or testamentary. 
Originally, I believe, the personalty was 
given by the king as parens patriae to the 
ordinary, in trust, and was applied in saying 
masses for the benefit of the soul of the de- 
<;eased, or to some other pious or charitable 
use. At common law the real estate was 
not affected in any way by the proceedings 
in the ecclesiastical courts. The proof of 
wills and granting of letters testamentary, 
or of administration, did not affect the land 
in any way, and taking that standard of 
wliat may be called probate jurisdiction, 
of course this is not a probate matter or 
anything like it But the law has changed 
a great deal since that time, in regard to 
tills matter, particularly in the United States. 

I think this word "probate," "judge of pro- 
bates" and "probate matters," comes to ns 
from Massachusetts — comes from New Eng- 
land—that is my impression about it. And I 
think, there, from the beginning, very much 
larger power was given to the persons exer- 
cising that jurisdiction, than belonged to the 
ordinary, and particularly In the matter of 
dealing with the land of the deceased. It 
is very evident, according to the case read 
from [Luchterhand v. Sears,] lOS Mass. 552, 
that there was a statiite there providing for 
specific performance of contracts for the con- 



veyance of land, by order of the judge of 
probate. I cannot say what the form or 
manner of proceeding was, but that was the 
end to be attained. 

Chapter 7 of the act of December 14, IS'kJ, 
(Code [Statutes] 1855, p. 338,) is taken from 
the act upon the same subject, passed Sep- 
tember 29, 1853, [1849,] (Code [Gen. Laws] 
1851, p. 133,) with the omission of some 
very wholesome provisions concerning no- 
tice to tbe administrator, and the rights 
of infants, absentees, etc. [The court then 
read the provisions of the act of 1849, relat- 
ing to the authority of the probate court to 
order a specific performance by the adminis- 
trator of a written contract by the deceasetl 
to convey land, and compared them with 
those of 1853.] 

Section 6 of the act of September 3, 1849. 
"An act to establish a probate court, and de- 
fine Its powers and duties," (Code 1851, p. 
211,) is the prototype of section 6 of the 
same titie, passed December 15, 1853, (Codt* 
1855, p. 312, [339,]) relating to the jtirisdlction 
of the probate judge. The statutes of 1849 are 
the earliest legislation npon the subject of 
judges or courts of probate, and their juris- 
diction and powers in this state. The origin 
of the probate jurisdiction, so far as Oregon 
is concerned, is found in these statutes of 
1849 and 1853, the latter of which are sub- 
stantial copies of the former. 

At the formation and adoption of the con- 
stitution, what then was imderstood from 
the prior and existing legislation of the conn- 
try to be the "jurisdiction pertaining to pro- 
bate courts?" Did it include the power to 
order specific performance of a contract re- 
lating to land by the administrator? Cer- 
tainly it did. There does not seem to have 
been any doubt or dispute about it This 
power was always included in the powers 
of the judges of probate. 

But it is said by coimsel for plaintiff that 
this power could not have been conferred 
upon the probate court by the territorial 
legislature, because it was not a power per- 
taining to probate courts, and that therefore 
the statute never was valid. 

Section 9 of the organic act of August 14. 
1878, [1848,] (9 Stat 326,) vested the judicial 
power of the territory in supreme, district 
and "probate courts," with jurisdiction as 
limited by law. Now, if the power to order 
an administrator to convey land in pursuance 
of the contract of his intestate, could not be 
conferred npon the probate court of the ter- 
ritory, because a matter not pertaining to a 
probate court then the suggestion has force. 
But that only brings the inquiry around to 
where it was before, what are probate pow- 
ers or matters? 

Originally a debt due from the deceased 
could not be paid out of his land, beca^^e 
the administrator or executor had no power 
over the realty. If it was a simple contract 
debt and the personal property was not suffi- 
cient to pay it, it was lost; but if it was 
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evidenced by a writing obligatory, an instru- 
ment under seal, then the doctrine came to 
be that it followed the land so far that you 
cotild sue the heir or devisee, and enforce 
payment to the value of the land received 
from the devisor or ancestor. Afterwards, 
in this country, the matter of making such 
payments, and subjecting the land to the 
debts of the deceased, came to be a recog- 
nized head of probate jurisdiction. That fact 
seems to be admitted by the plaintiff's coun- 
sel, that the probate court has authority to 
order the sale of lands to pay the debts of 
the deceased. But at one time that was not 
so. Now, is there any real distinction in 
principle between that and ordering tlie ad- 
ministrator to specifically perform any con- 
tract in relation to land ? 

A man dies tmder obligation to pay a debt 
to A. B., and has no personal property out 
of which the debt may be satisfied, and the 
law provides that the probate court may 
order the administrator to sell the lands of 
the deceased, and pay the debt with tho 
proceeds, and thus take away the title of 
the heir. But suppose the deceased was 
imder a valid contract to convey the same 
land to A. B. If the conti-act is not per- 
formed, the estate is liable for the loss 
which A. B. may sustain by reason of the 
non-performance. To prevent circuity of ac- 
tion, and settle the matter directly and 
simply, the court is authorized to direct a 
specific performance of the contract by the 
admhiistrator. The deed made by the ad- 
ministrator conveys the title, which would 
otherwise have been conveyed by him to 
satisfy the debt, in damages for non-per- 
formance. 

It seems to me there is no difference In 
principle between these two proceedings. It 
may be said that vesting jurisdiction of this 
kind in unlearned comity courts, to be exer- 
cised without process or notice to the par- 
ties interested except the publication of a 
notice in a newspaper, may prove a con- 
venient method of robbing infant heii-s of 
their lands. So I am inclined to think, and 
for that reason, in preparing the Code of 
1862, X intentionally omitted to provide for 
the specific performance of contracts re- 
lating to land in the county courts, but left 
the power to be exercised by the circuit 
coTurt, where it properly belongs, as a recog- 
nized head of equity jurisdiction. But it 
is difficult to see on what ground you can 
Umit the power of the le^lature in this 
respect. Its power over the succession and 
conveyance of land is unlimited. Suppose it 
should provide that the administrator sliould 
perform the contracts of the intestate, in 
relation to lands, without the interference 
of any court, would not a conveyance in 
sych a case, by the administrator, at least in 
pursuance of a valid contract, pass the title 
as against the heir? I cab conceive of no 
reason why it would not. Then, if the law 
should provide that the administrator should 



only act upon the order of the county or 
any other court, it is difficult to see how 
the conveyance would be impaired by this 
additional precaution in favor of the heir. 
It is only by virtue of the law that the real 
property of a deceased person descends to 
certain persons called his heirs. I suppose 
the legislature might provide that the prop- 
erty should vest in an administrator abso- 
lutely; that it should belong to him with 
the same power of use and alienation as 
the deceased had until the liabilities and obli- 
gations of the deceased were satisfied and 
complied with. 

In my judgment, then, the making of the 
order at the term of the county court of 
March, 1863, in pursuance of which the 
deed from Lownsdale, administrator, to Si- 
mon, was executed, was made by the county 
court of Multnomah county hi the exercise 
of "the jurisdiction pertaining to probate 
courts" as that phrase was used and under- 
stood in this state when the constitution 
was framed and adopted. This being so, 
the provisions of the act of 1853, under which 
these proceedings took place in 18G3, were 
then in force, because being consistent with 
the constitution they were adopted and con- 
tinued in force by it until repealed by the 
Code of 1862, which did not go into opera- 
tion until June 1, 1863. Even if the terri- 
torial legislature had not the power, strictly 
speaking, to confer this authority on the 
probate court under the organic act, still, 
the act having been passed by the territorial 
legislature and treated and considered as a 
valid law until the formation of the consti- 
tution, I am of the opinion tliat it was 
adopted by that instrument and became a 
law of the state from the time the constitu- 
tion went Into operation. 

The fact that the grantoi-s of the pl:»hi- 
tiff, the then infant heirs of D. H. Lowns- 
dale, had only constructive notice of the pro- 
ceeding under which Simon, the grantor of 
the defendant, obtained his deed, may be 
a good reason why the order should be 
open to attack, collaterally, for fraud or 
mistake. But at all events the order and 
deed are, prima facie, valid, and further 
than that it is not necessary to decide. 

There was evidence given by the defendant 
to show that she, and those imder whom she 
claimed, had been in the open and adverse 
possession of the premises since 1848. 

The court instnicted tiie jury that the 
defendant was the owner of the premises 
by virtue of tiie conveyance from Lowns- 
dale's administrator and the subsequent 
mesne conveyances, but that the possession 
of B. Simon, under whom the defendant 
claimed, was not adverse to the title of 
Lo'\\Tisdale, as was shown by his application 
under oath for a conveyance of tliat title 
at the February term, 1803, of the county 
court, citing Adams v. Burke, [Case No. 49;] 
and that tlierefore their general verdict must 
be for the defendant, with a special finding 
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that the defendant had not by herself 
nor those under whom she claims been in 
the continuous possession of the premises 
adversely to the plaintiff and those under 
whom he claims for more than twenty years 
before the commencement of this action. 
Verdict accordingly. 

Benton Killin and H. Y. Thompson, for 
plaintiff. 

William H. Effinger and W. P. Trimble, 
for defendant 

Before FIELD, Circuit Justice, and 
BEADY, District Judge. 

FIELD, Circuit Justice. The ruling of the 
district judge, both upon the admission of 
the evidence and in the instruction given to 
the Jury, was correct, and for the reasons 
given by him. The motion for a new trial 
is denied. 



Case No. 61. 

ADAMS V. LOFT. 

[4 Ban. & A. 495;* 8 Reporter, 612; 25 Int. 
Kev. Rec 37T; 36 Leg. Int. 405.] 

Circuit Court, D. New Jersey. Sept. 24, 1879. 

Patents for In'vbstions— Noveltv — Old Cox- 
TKiVANCES— New Objects. 

1. Letters patent No. 111,798, granted to 
Thomas Adams, February 14th, 1871, for an 
improvement in chewing gum, held void for 
want of novelty. 

2. The question of what constitutes sufficient 
novelty, discussed. 

In equity. 

Francis Forbes, for complainant, 
M. T. Newbold, for defendant 

NIXON, District Judge. The bill was filed, 
in this case, by the complainant, for an iii- 
jimction and an account, against the defend- 
ant, for the alleged infringement of letters 
patent No. 111,798, dated Febmary 14th, 
1871, for "improvement in chewing gum." 
The inventor, in his specifications, says that 
his invention consists in a method of pre- 
paring the natm*al product, known as chick- 
ly, to produce a chewing gum. This chlckly 
Is a vegetable gum, imported into this coun- 
try from Mexico, the color of which varies 
from a dark cream to a brownish or earthy 
color. His method of preparation consists in 
taking the crude chickly of commerce and 
subjecting it to the action of hot water. In 
other words, he washes the gum, taken in its 
natural state, in hot water, in order to re- 
move from it all coloring matter and impuri- 
ties, and the product, to wit, the washed 
gum, is the new article of manufacture. His 
claim is, "the chewing giun prepared from 
the material and in the manner specified, as 
a new article of manufacture." Even if it 
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should be conceded that the phraseology of 
the claim includes the process as well as the 
product, it remains a serious question wheth- 
er the Invention has, in Itself, any patenta- 
ble quality. The patent act (Rev. St § 4886,) 
authorizes a patent to be issued to any per- 
son who has invented or discovered any new 
and useful art, machine, manufacture or 
composition of matter, or any new and use- 
ful improvement thereof. The alleged inven- 
tion must be both useful and new. How will 
the present stand this test? 

1. In regard to its usefulness. The law 
charges 'the court with the duty of determin- 
ing whether inventions are frivolous or insig- 
nificant, and I was strongly inclined, at the 
hearing, to apply to the case the maxim, De 
minimis non curatur, and dismiss it without 
further consideration. But that, perhaps, 
would have been going too far, especially as 
want of utility was set up as a defence in 
the answer, and no evidence was afterward 
offered tendmg to impeach the patent on 
that ground. Prima facie every patent Is 
good, and I cannot say that it appears upon 
the face of the letters patent and specifica- 
tions in this case, that the invention is frivo- 
lous or useless, or hurtful to the morals or 
health of society. Chewing gum may have 
its use, in the social economy, as a substi- 
tute for a greater evU or folly. The degree 
of utility is not a question. The law only 
requires that it shall be capable of some use, 
and that the use is not prohibited by sound 
inorals or public policy. Curt Pat § 106. 

2. In regard to the other requisite quality 
of patentable inventions, to wit, their novel- 
ty, that also Is denied in the answer, and tes- 
timony has been taken tending to exhibit its 
lack of it It is shown that the gum chickly 
is obtained from the juice of a tree, belong- 
ing, in botany, to the genus Achras sapata, 
which grows in the West Indies, Mexico, and 
South America. The product is a gum resin, 
and has the general properties of and be- 
longs to the same class of resins as caout- 
chouc and gutta percha. It may be re- 
marked, in passing, that the consul-general 
of Mexico was produced as a witness for the 
defendant, and he states, that in Mexico, the 
vulgar name of tiie tree from which it is 
taken is Chico Zapote; whence, doubtless, 
the name chickly is derived. He further tes- 
tifies that the product is known to everybody 
tiiere. and is commonly used as a chewing 
gum, being sold in the country stor;^s in 
shape of grotesque figures. As some impor- 
tance seems to have been attached to this 
fact, upon the argument, it may be said tiiat 
such foreign prior public use was not brought 
home to the knowledge of the patentee be- 
fore the date of tiie patent, and hence cannot 
be used in this case against its validity. The 
prior use which invalidates a patent unaer 
our law, is a use within tiie United States, 
which, as yet, does not embrace Mexico. 
The subjection of India rubber and gutta 
percha to the action of hot water, for the 
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purpose of cleansing, is an old and well- 
known process. Mr. Joslin, a superintendent 
of rubber works in Jersey City, fully de- 
scribes the method of washing the crude ar- 
ticles, as pursued by him since he com- 
menced business in IS'1.4, and says that the 
same process has been used by all the rub- 
ber establishments tiiat have come under his 
observation. It is "the same method substan- 
tially as that described by tlie patentee in 
tlie specifications of his patent. To take a 
process so generally known as this in its ap- 
plication to India rubber and gutta percha, 
and apply it to the gum chickly, is not inven- 
tion; and the result obtained, to wit, a gum 
more free from soluble matter and impuri- 
ties than the chickly, in its crude state, is 
nothing new; it comes within the forbidden 
application of old contrivances to new ob- 
jects. The case is not distinguishable from 
Howe V. Abbott, [Case No. 6,760,] in which 
the attempt was made to sustain the novel- 
ty of a patent for the process of ciirling palm 
leaf for mattresses, it appearing at the same 
time that hair had long been prepared by the 
same means for the same purpose. Mr. Jus- 
tice Story, in holding it to be a double use of 
an old process, said: "It is precisely the 
same, as If a coffee-mill were now, for the 
first time, used to grind corn. The applica- 
tion of an old process to manufacture an ar- 
ticle, to which it had never before been ap- 
plied, is not a patentable invention. There 
must be some new process, or some new ma- 
chineiy used, to produce the result. If the 
old spinning machine to spin fias were now 
first applied to spin cotton, no man ooidd 
hold a new patent to spin cotton in that 
mode; much less the right to spin cotton in 
all modes, although he had invented none. 
As, therefore. Smith" (the patentee) "has in- 
vented no new process or machinery, but 
has only applied to palm leaf the old pro- 
cess, and the old machinery used to curl hair, 
it does not strike me that the patent Is main- 
tainable. He, who produces an old result by 
a new mode or process, is entitled to a pat- 
ent for that mode or process. But he cannot 
have a patent for a result merely, without 
using some new mode or process to produce 
It." 

It is not claimed that chewing gum in it- 
self is new- Every one familiar witii the 
habits of school children knows to the con- 
trary. It is conceded that long before the 
patentee attempted to convert the crude gum 
chickly into an article cleanly enough for tlie 
mouth of man, by washing out some of its 
Impurities, chewing gum made from the 
spruce gum, paraffine, and other natural pro- 
ductions, was for sale upon the market. It 
is shown that the product of the same class 
or family of the vegetable kingdom had been 
washed and cleansed in the same manner, 
years before. Under these circumstances, it 
is difficult to find any novelty in the inven- 
tion as set forth and described in the patent. 
If the letters patent could be sustained, there 



would be no doubt about the inf r'ngement Tiie 
defendant, instead of using hot water for 
moistening and washing the crude article, 
has applied steam, with the subsequent appli- 
cation of cold water. Such a palpable at- 
tempt at evasion, not having even the merit 
of origiuaUty, would not for a moment be 
tolerated by the court, if we could see the 
way dear to uphold the patent; but not be- 
ing able to do so. the complainant's bill must 
be dismissed, with costs. 



Case ^o. 62. 

ADAMS V. MEYERS. 

[1 Sawy. 306;* 8 N. B. R. 214.] 

District Court, D. Oregon. Sept. 5, 1870. 

Baxkkuptcy — Tortious Acts of Assignee— Con'- 
Fi'sioN OF Goods. 

1. The estate of a bankrupt is not answer- 
able for the tortious acts of the assignee. 

2. When the wheat of two parties is inter- 
mixed and confused, by mutual consent, they 
become owners in common of the grain so 
mixed in proportion to their respective shares 
of the bulk or quantity. 

[Cited in Rahilly v. Wilson, Ca.se No. 11,532; 
The Pietro G., 38 Fed. Rep. 150.] 

3. When the goods of two parties are mixed 
by one without the consent of the other, if they 
be grain or other articles, of equal value, the 
other party is only entitled to his proportionate 
share of the common quantity. 

[Cited in The Pietro G., 38 Fed. Rep. 150.] 

[See Rahilly v. Wilson, Case No. 11,531: 
Norris v. U. S., 44 Fed. Rep. 735; Harring- 
ton V. U. S.. 11 Wall. (78 U. S.) 356.] 

[See note at end of case.] 

[In bankruptcy. Action by E. M. Adams 
against George T. Meyers, as assignee of E. 
T. Warren. Judgment for defendant] 

John Catlin, for defendant. 

DEADY, District Judge. This is a con- 
troversy submitted to the court upon an 
agreed case pursuant to chapter 2, tit. 14, of 
the Code. Code Or. 202. From the case 
stated it appears: 

I. That on March 10, 1870, said Warren 
filed his petition in bankruptcy In this court, 
and that on March 14 he was duly adjudged 
a bankrupt, and that afterwards the defend- 
ant was appointed assignee of said bankrupt 
That in September, 1869, the plaintiff deliv- 
ered to said Warren 221 bushels of mer- 
chantable wheat, for which the latter gave 
his receipt as follows: "McMinnville, Or.. 
Sept. 22, 1869. Commercial Mills. Received 
of E. M. Adams 13,260 lbs. wheat, equal to 
221 bushels. (Signed) E. T. Warren, Frank." 
That said Warren received said wheat as a 
warehouseman and put it in a granery then 
owned by him and situate near his giist mill 
aforesaid, and with the knowledge and con- 
sent of the plaintiff intermixed and confusefl 

^[Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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the same with a large quantity of other 
wheat, not the property of the plaintifif, and 
that prior to said March 10, said Warren 
allowed all the wheat to be removed from 
said granary, but that none of said wheat 
was ever returned to plaintiff, nor did he 
over receive any satisfaction therefor, except 
for 11/^ bushels. 

ir. That the defendant, as assignee afore- 
said, became possessed of several hundred 
bushels of wheat stored in bulk in another 
j?ranary near the mill aforesaid, which, on 
:\ray 3, he sold at public auction, the plaintiff 
then and there protesting against the sale of 
so much of said wheat as would be eqtfai 
in quantity to the number of bushels stored 
by him with Warren as aforesaid, and that 
at the time of said sale said wheat was 
worth sixty cents per bushel In coin. Upon 
this statement of facts, which is to be deemed 
a special verdict, (Code Or. 203) the plaintiff 
flaims that the defendant is liable to him In 
the sum of $120.12 damages for the conver- 
sion of the wheat delivered as aforesaid, 
and not returned or accounted for. On the 
other hand the defendant denies that he Is 
liable to the plaintiff in any sum. The casp 
was submitted without argument, and I am 
not therefore specially advised as to the par- 
ticular questions of law which the parties to 
tlie controversy deem involved in it and nec- 
essary to its determination. It is also imder- 
stood from a remark of couns^ for the de- 
fondant, that there are other controversies 
existing between the defendant and other 
persons growing out of the deposit of wheat 
with Warren under similar circumstancps, 
and that this is intended or expected to be a 
tost case. For these reasons I will consider 
whatever questions of law that appear to 
arise upon the facts. And first, as to the 
character In which the defendant is liable, 
if at all. In the title of the case stated, he 
is described as assignee of Warren, from 
which It may be implied that the plaintiff 
seeks to charge Mm In his character or rela- 
tion of assignee, and not personally or ab- 
solutely. But the defendant Is not liable to 
be sued as assignee until the supposed cred- 
itor has proved his debt, and that proof has 
been rejected by the district judge. Bank- 
rupt Act, § 24. In the latter case the creditor 
may bring an action against the assignee as 
such in the circuit court to establish his 
claim, but in either event the creditor only 
receives his pro rata of the bankrupt's es- 
tate. Besides, the facts stated show that the 
defendant, if liable to the plaintiff at all. Is 
liable personally, and not as assignee. Tho 
gravamen of the complaint is, that the de- 
fendant sold and disposed of wheat in the 
north granary which the plaintiff claimed 
to be in some sort hie property, and thereby 
wrongfully converted the same to his own 
use, to tlie damage of the plaintiff the sum 
claimed. The estate of the bankrupt is not 
answerable for the tortious acts of the de- 
fendant because he is the assignee thereof, 



.or professed to be acting as assignee In the 
matter complained of. 

The law arising upon the facts stated con- 
cerning the deposit of wheat is well settled. 
The plaintiff's wheat having been mixed and 
confused with that in Warren's possession, 
with tlie mutual consent of the parties, tlie 
plaintiff became tenant In common with 
Warren of the bulk of grain produced by 
the mixture, and Ms interest therein wa.s iu 
proportion to the number of bushels depos- 
ited by him. Practically the result would be 
the same in this case if the wheat had been 
mixed without the plaintiff's consent, be- 
cause, beMg presumed to be of equal value, 
the plaintiff would not be Injured if he re- 
ceived the number of bushels of wheat de- 
posited by him, although not the specific 
grains so deposited. Willard v. Rice, 13 
Mete. [Mass.] 495; 2 Bl. Comm. 405; 2 Kent, 
Comm. 364; Hart v. Ten Eyck, 2 Johns. Ch. 
108; Story, Bailm. § 40. But it appears that 
Warren removed, or allowed to be removed, 
all the grain in this granary before the filing 
of the petition in bankruptcy. Particularly 
what became of it does not appear. Prob- 
ably It was manufactured into flour and dis- 
posed of by Warren long before the filing of 
the petition. But the inquiry is not material, 
so long as there is no evidence to show that 
It Is the identical grain sold by the defendant 
contrary to the protest of the plaintiff. Upon 
tills point the case stated is silent and no 
inference in favor of the plaintiff can bn 
made from the facts set forth," This being 
so, the plaintiff, so far as appears, had no 
interest in the specific grain disposed of by 
the defendant His only interest was that 
of a general creditor of the estate. It must 
be presumed from the facts stated that the 
plaintiff's grain was converted by Warren to 
his own use. If so he thereby became liable 
to the plaintiff for its value. This liability' 
is a daim against the estate and provable 
as a debt in bankruptcy. 

In conclusion, it is sufBcient to say, that 
the defendant did not personally incur any 
liability to the plaintiff by the sale of the 
wheat in question, because the plaintiff does 
not appear to have had any specific interest 
or property in it. The claim of the plaintiff 
is for damages in money for the value of 
wheat deposited with the bankrupt, and by 
Mm converted to his own use and not ac- 
counted for. Such a claim is a debt or de- 
mand provable against the bankrupt's es- 
tate, and for which the assignee, as such, 
cannot be sued, except the same be rejected 
by the district judge, on objections by the 
assignee, as prescribed in section 23 of the 
Bankrupt Act. Let judgment be entered, 
that the plaintiff take nothing upon tho cuse 
stated and that the defendant recover Ms 
costs, and expenses to be taxed. 

[NOTE. Should the warehouseman sell a 
portion of the wheat, each orij^inal owner is en- 
titled to claim his pro rata share; and should 
he buy other wheat, and mix it with the re- 
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maining portion, the title to such additional 
-wheat would pass to the original owners. ±ta- 
hilly V. Wilson, Case No. 11,531.] 



April, 



Case No. 63. 

ADAMS T. MILLER. 

[1 Cranch, C G. 5.]» 

Circuit Court, District of Columbia. 
ISOL 
Appkentice— Assumpsit. 

Assumpsit lies by the apprentice against his 
master who takes the apprentice under an or- 
der of the court to bind him out, [and fails to 
comply with the terms of such order,] alt&ougn 
no indentures are executed. 

At law. Assumpsit for not teaching tlie 
plalQtife the trade of a silversmith, and to 
read and write, according to promise. 

The corporation court of Alexandria had 
ordered the overseers of the poor to bind 
out the plaintifC to defendant. 

THE CGUBT instructed the jury, that the 
defendant havhig taken the boy under the 
order of the court, although there was no 
Indenture, the law raises an implied promise 
on the part of the defendant to comply with 
the terms of that order. 



ADAMS, (MINI V.) 
[See Mini v. Adams, Case No. 9,632.] 



ADAMS, (MONCE v.) 
[See Monce v. Adams, Case No. 9,705.] 



ADAMS, (NEW ORLEANS NAT. BANK- 
ING ASS'N V.) 

rSee New Orleans Nat. Banking Ass'n v. 
Adams, Case No. 10,184.] 



ADAMS, (NORTHRUP y.) 
[See Northrup v. Adams, Case No. 10,328.] 
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Case No. 64. 

ADAMS V. The OCEAN QUEEN. 

[The case cited under this title in The Mary 
J. Vaughan, Case No. 9,*J17, and in The 
Aleppo, Id. loS, is the same as The Ocean 
Queen, Case No. 10.409.] 



ADAMS. (OWENS v.) 
[See Owens v. Adams, Case No. 10,033.] 



^[Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 65. 

ADAMS V. The SOPHIA. 

[Gilp. 77.]^ 

District Court, E. D. Pennsylvania. April 25, 

1829. 

Sbamem— Wages— Loss of Vessel. 

1. When the cargo and freight of a vessel 
are lost, before the termination of a voyage, 
the wages of the seamen are also lost, and the 
original contract therefor is annulled. 

[Cited in Davis v. Leslie, Case No. 3,(«9j 

The Dawn, Id. 3,666. Questioned m The 

Massasoit, Id. 9,2G0.J 
[See, also, Giles v. The Cynthia, Case No. 
•5.424; McQuirk v. The PenelopejId. 8,92o; 

The Saratoga, Id. 12,355; Henop v. 

Tucker, Id. 6,368.] 
[See note at end of case.] 

2. When a portion of a vessel or her cargo 
is saved bv the meritorious and extraordinary 
exertions o*f the seamen, a new lien arises there- 
on for their wages, although the freight is lost^ 
and the original contract annulled. 

[Cited in The Dawn, Case No. 3.666, and in. 
The Niphon's Crew, Id. 10,277.] 

[In admiralty. Libel by Samuel Adams. 
Asa Combs, Kennedy Andrews, James How- 
ard, Edward Gillespier, John Antonio, and 
William Martin against the brig Sophia. 
Charles A. Kalberg, master, for wages. De- 
cree for Samuel Adams, but dismissing the 
libel of the other libelants.] 

J. B. Ingersoll, for libellants. 

D. P. Brown, for respondent 



HOPKINSON, District Judge. Two libels 
are filed in this case; one on behalf of Sam- 
uel Adams, the mate of the brig; and tiie 
other on behalf of Asa Combs and others, 
seamen; both claiming wages for the libel- 
lants as mariners on board of the brig, on her 
late voyage from St Thomas to Rum Key, 
and from tlience to Philadelphia. This vessel 
sailed from St Thomas on the 19th Novem- 
ber last arrived safely at Rum Key, and. 
after some detention there, proceeded on her 
voyage to Philadelphia; but on the 4th of 
February was wrecked near the capes of Del- 
aware. The vessel and cargo were lost; but 
some of the rigging and spars were saved, 
and brought within this district and have 
been libelled and attached to answer the 
claims of the libellants. The seamen have set 
forth their claims in their Ubel; and the 
mate has preferred his separately. They pre- 
sent different questions for the consideration 
and decision of tlie court and will be sepa- 
rately examined. I shall first take up that 
of the seamen. It is objected to these libel- 
lants, in limine, that their libel presents no 
case for them; that, taking the facts, they 
state to be true, they do not show a right of 
recovery; or rather that it is apparent on 
their own statement that they are not enti- 
tled to the prayer of tlieir petition; that is, 
to their wages on the voy:ige described. 
The proceeding of a court of admiralty are 

^[Reported by Henry D. Gilpin, Esq.] 
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not ri^dly bound In the trammels of form; 
but, in every court, there must be some rules 
adhered to In the administration of the law, 
without which it would be a chaos of un- 
certainty and confusion. One of the most 
obvious and indispensable of these is, that 
the plaintiff shall exhibit such a case to the 
court, as entitles him, if true, to the judg- 
ment of the court This can hardly be called 
matter of form; It Is ratlier the substance 
on which the subsequent proceedings are to 
rest. How can a defendant answer a plaintiff 
wlio alleges nothing which charges him with 
any liability? Why shall he admit, or deny, 
or disprove a narration of facts, which when 
admitted or proved gives no cause of action 
against him; and which therefore need not 
be denied? Wliatever case a libellant may 
have on his evidence, or in the truth of the 
transaction, he must also present a good one 
in his libel of complaint, and in his petition 
for redress, otherwise, should the relief asked 
be granted, the record of the court will not 
justify its decree; a plaintiff will obtain a 
judgment showing no right to it; and a de- 
fendant fall imder the condemnation of the 
law, who has done no wrong. If such pro- 
ceedings are taken, for revision, to a higher 
tribunal, which would have only the record 
for Its guide and knowledge of the case, and 
could know nothing of the evidence, what 
coidd be done, but to reverse a decree to 
which the party shows he has no title? 

These principles cannot be questioned; they 
are supported by common sense, as well as 
by the authority of legal adjudications. "We 
must test by them the libel of Asa Combs 
and othei-s, with a disposition to support it, 
if it can be done without injury to more im- 
portant matters. 

The libel sets forth, that the llbellants, on 
the 20th November, 1828, at the port of St. 
Thomas, shipped on board the brig SopWa, 
as mariners, to perform a voyage from the 
said port of St Thomas to Rum Key, and 
thence to Philadelphia; and thence back to 
St Thomas, for certain wages. They fur- 
ther state, that they proceeded on said voy- 
age, and continued doing their duty faith- 
fully on board of said brig, until she was 
lost, witiiout any fault of the petitioners, 
near cape Henlopen in the state of Dela- 
ware. Tliey then state the amount of wages 
claimed, and pray that they may obtain re- 
lief in the premises, and such decree against 
the proceeds of the tackle, apparel and furni- 
ture, and other avails of the said brig with- 
in the Jm-isdiction of this court as the court 
shall deem requisite. 

In this libel we have an averment that the 
voyage, for which the wages are claimed, be- 
gan at St Thomas; that it was thence to 
proceed to Rum Key; thence to Philadelphia, 
and back to St. Thomas; and that before the 
arrival of the brig at Philadelphia, she, to- 
gether with her cargo and freight, was lost 
On such a case, what is the sentence of the 
law? Clearly and undeniably that the wages 



of the seamen are lost with the freight, which 
is said to be the mother of those wages. 
This is the general, undisputed rule of the 
law. There is, however, an exception to 
this rule, founded on an obvious and just 
commercial policy. It Is this; that when any 
part of the vessel or cargo is saved by the 
meritorious exertions of the crow, in the hour 
of distress and peril, they shall receive their 
wages out of the property thus preserved. 
On this piiuclple a new claim for wages 
Is given by the law, although that which was 
founded on the original contract between 
the ship owners and the mariners, is annulled 
and lost by the loss of tiie freight The 
claim therefore presented to the court. In 
such a case, must lay its foimdation on the 
facts which ^ve it birth and existence, and 
by which only it can be sustained; and not 
on a contract which is utterly defunct and 
extinguished. The mariner cannot come here 
and say; I demand the payment of my wagfes 
by virtue of my shipping contract, and, at 
the same time, set forth a fact or state of 
things, which has destroyed and avoided 
that contract and every right and claim ua 
der it He should raise and assert his new 
claim on the allegation of the facts, by 
which it is created and supported; to wit^ 
that notwithstanding the freight of the ves- 
sel has been lost, yet that, by his exertions 
and services a'part of the property has been 
saved, for which and from which he asks 
his reward. It should be observed, that to 
entifle the seaman to a resuscitation of his 
lost wages, two circumstances must concur, 
to wit, the saving of the property, which is 
the fund to which he is to look for payment; 
and that its preservation was owing to his 
services and exertions. The libel before ns 
makes no allegation of either of these cir- 
cumstances, but places the claim of the llbel- 
lants on their original shipping contract, and 
their having faithfully performed their duty 
"imtil the brig was lost" But the duty and 
service, for which only they can maintain 
tiielr claim, should have been performed after 
that unfortunate event, in rescuing the rig- 
^ng and spars from the wreck. So as to 
the saving of this property; it is not directiy 
alleged that any thing wsts saved, but it is 
merely incidentally alluded to In the prayer 
of the petition, by which the payment of 
wages is asked for, from the proceeds of the 
tackle, apparel and furniture of the brig. 
This is not such an averment or allegation as 
the defendant could have denied or taken 
Issue upon. If, however, this were to be 
taken as a suflBclent allegation of the preser- 
vation of a part of the property, where is It 
said or Intimated that It- was presei-ved by 
the meritorious exertions and services of the 
llbellants? To say that they faithfully per- 
formed their duty aintll the vessel was lost 
is far from presenting the ground, either di- 
rectly or by necessary inference, on which 
alone this claim can be supported. 
I wish to have it understood, that in this 



ADAMS (Case No. 65) 



[1 Fed. Cas. page 140j 



case, the libel expressly states tbe loss of the 
vessel on her voyage; and then does not go 
on to aver or set out the facts, by virtue of 
which wages become due, and may be re- 
covered notwithstanding such loss. The case 
would have had a different shape, if the libel 
had preferred a general demand of wages, 
•earned on that voyage, in the usual form, 
omitting every thing of the accident to the 
brig. In such a case tlie defendant would 
have opposed the demand, by answering that 
the vessel, cargo, and freight were lost be- 
fore the termination of the voyage by ship- 
wreck. This course of pleading would have 
brought the whole matter into the view of 
the court on the allegations and testimony 
of the parties. I mention this because I do 
not deem it to be indispensable, that in case 
of wreclc, the libellants should set out the 
salvage and their services; although it is the 
usual and certainly the best manner of bring- 
ing up the case; but that where a seaman 
does state the wreck of the vessel in his libel, 
he must go on to set out such circumstances, 
as will, notwithstanding this loss, entitle him 
to his wages. In other words he must not 
show a case, on which he is not entitled to 
the relief he prays for; he must not demand 
his wages on his original contract while he 
shows that such contract is destroyed, and 
can give him no right of recovery. 

It is my opinion tliat these libellants can- 
not have the judgment of this court on the 
case they have presented; and this libel 
must be dismissed. I regret to send a party 
out of court on anything but the dear merits 
of the case; and I have not been wanting 
in my endeavors to avoid it here. Whether, 
on the settlement of the accounts of these 
men, anything would be due to them, It is 
unnecessary now to inquire; so also as to 
the charges made against tliem for neglect 
and misconduct. 

I proceed to the case of Samuel Adams, 
the mate of the brig Sophia, in this disas- 
trous voyage. His libel sets out the con- 
tract for wages, for the voyage; and al- 
leges, generally, the faithful performance of 
his duty. He proceeds: "And your libellant 
fxnrther showeth that the said brig, on her 
passage to the said port of Philadelphia, was 
cast away in the night time near cape Hen- 
lopen, in the state of Delaware, and that 
without any fault or negligence whatsoever 
of your libellant; and your libellant furtiier 
fihoweth, that nearly every thing belonging 
to the vessel was saved and preserved, and 
her tackle, apparel and furniture brought 
within the jurisdiction of this honourable 
court through the exertions of yoiu* libel- 
lant" Here then is exhibited to the court 
a full and complete legal right to wages, if 
tiie allegations of the libellant are supported 
by the testimony. How has it happened that, 



in these libels, filed by the same counsel, 
on the same facts, there has occurred the 
difference, that exists between this for the 
mate, and that presented for the crew of tho 
brig? It is the more unaccountable, too, as 
the libel for the mate was amended by some 
suggestions from the court, to prevent diffi- 
culties and exceptions to its form; and was 
filed with the clerk, two or three weeks be- 
fore that of the men. Why the same form 
was not pursued; why so essential n depar- 
ture from it was made, it is impossible for 
me to say. 

To defeat the claim of the mate, some at- 
tempts have been made to show great neg- 
ligence of duty in the course of the voyage; 
and, what is more important, thai the very 
disaster by which all was lost, was owing 
to his culpable inattention in not casting die 
lead, when it was his watch on deck, and 
they were known to be on the coast The 
mate assuredly does not stand before tiie 
court as a very vigilant or meritorious offi- 
cer. He has no strong claims to considera- 
tion and reward out of the savings of this 
wreck. He has exhibited no extraordinary 
exertions or skill in the work of preservation, 
to reward which the law revokes its doom 
upon his contract for wages. But, on the 
other hand, the situation of the property 
did not call for extraordinary sldll and dar- 
ing; and he does not seem to have been 
wanting in any thing that was required of 
him by the captain, or by the emergency. 
The charges against him of gross neglect, 
antecedent to the loss of the brig, are not 
sufficientiy sustained by the proof. I shall 
therefore decree that Samuel Adams be paid, 
out of the property attached by the process 
of this court, or its proceeds, the wages due 
to him at the time of the wreck. 

Decree. That Samuel Adams, mate, recov- 
er his wages out of the property saved, or 
its proceeds from the 19th November, 1828, 
to the 4th February, 1829, the time of the 
loss of the vessel, deducting sixteen dollars 
and seventy-five cents paid to him; and that 
the libel of Asa Combs and the other libel- 
lants be dismissed. 

[NOTE. Act June 7, 1872, (now Rev. St. 
§ 4523,) provides that a seaman's right to 
wages shall uot be dependent upon the earning 
of freight by the vessel, except that, in case of 
wreck or loss, proof that tbe seaman has not ex- 
erted himself to the utmost to save the vessel, 
cargo, or stores shall bar his claim. 

[In The Massasoit, Case No. 9,260, Sprague, 
J., held that, in case of shipwreck, the seamen 
are entitled to wages if by their exertions rem- 
nants of the vessel to the amount of such 
wages are saved, although no freight is earned; 
also where the owner appears with another 
force for the salvaee of the vessel, and does 
not desire the assistance of the seamen, al- 
though they are willing to render it. They 
may in such a case recover their wages in a 
suit in rem against the vessel.] 
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Case "No. 66. 

ADAMS V. STOREY. 

[1 Paine, 79 ;» 6 Hall, Law J. 474.] 

Circuit Court, D. New York. April Term, 

1817. 

Bankrdptcy— Statb and National Laws— Con- 

STITUTlOKAHTr — ' CONSTKCCTION — LeX LoCI 

Conthactus. 

1. The act of the state of New-York of the 
3d of April, 1811, is au insolvent and not a 
bankrupt law. 

2, Distinction between insolvent and bank* 
rupt laws.— Derived from England, where it 
has been long established. Those laws defined. 

if. If the act in question, however, had been 
a bankrupt law, it would not have been void as 
repugnant to the constitution of the United 
States. 

4. Presumption in favor of the constitutional- 
ity of state laws. 

5. The existence of a power in the states to 
pass bankrupt laws, not incompatible with the 
powers delegated to congress for that purpose. 
The exercise of the powers of the latter would, 
however, suspend the powers of the former. 

6. Importance of bankrupt laws to the larger 
commercial states, and probability that they 
intended to retain the right of making their 
own until congress could adopt an uniform 
system. Difficulties attending the adoption of 
such system. 

7. Whether a general bankrupt law, includ- 
ing any classes besides traders, would be with- 
in the powers granted by the constitution to 
congress? Quere. 

8. The constitutional provision that "no state 
shall pass any law impairing the obligation of 
contracts," does not apply to insolvent laws. 

9. Difficulty attending the application of this 
provision. 

10- Rules of constitutional construction. 

11. History of the evils which led to the 
adoption of this and the like restraining provi- 
sions. Insolvent laws were not among those 
evils: on the contrary, they were esteemed 
beneficial. 

12. Inference from the uninterrupted prac- 
tice of some of the states in favor of the con- 
stitutionality of such laws. 

13. Presumption that contracting parties, be- 
ing aware of this practice, make their contracts 
with reference to it. 

14. The retrospective operation of insolvent 
laws does not bring them within the constitu- 
tional provision. 

15. Chronological account of the insolvent 
laws of New-York. No distinction in any of 
them between existing and future contracts. 

IG. The rule lex loci contractus does not ap- 
ply to cases of discharge under insolvent laws. 
[Cited in Cook v. Moffat, 46 U. S. (5 How.) 

olvJ.J 

17. Meaning of this rule. Mischievous ten- 
dency of some dicta and decisions arising out 
of it, proceeding on a mistake in applying it as 
well to the remedy as to the construction and 
validity of the contract. Remarks on Smith v. 
Buchanan, [1 Bast, 11,] and other cases 

18. Expediency and justice of insolvent 
laws. 

19. The defendant made to the plaintiffs at 
Boston, Massachusetts, while they all resided 
there, several promissory notes, uud afterwards 

^[Reported by Elijah Paine, Jr., Esq.] 



removed to New- York, where he was discharged 
under the insolvent law of that state, of the 3d 
of April, 1811, which was passed after the mak- 
mg of the notes. Held that his discharge was 
a good bar to the action. 

[20. Cited in Cooper Manuf g Co. v. Fergu- 
son, 5 Sup. Ct, Rep. 741j 113 U. S. 727, to the 
pomt that contemjporary mterpretation of a con- 
stitutional provision by a legislative enactment 
is entitled to great weight] 

At law. 

H. D. Sedgwick and R. Sedgwick, ' for 
plaintiffs. 

T. A. Emmet atid J. D. Fay, for defend- 
ant. 

Before LIVINGSTON, Circuit Justice, and 
VAN NESS, District Judge. 

LIVINGSTON, Circuit Justice. This is an 
action brought on several promissory notes, 
made or endorsed by the defendant, th.en re- 
siding in Boston, to the plaintiffs, who -were 
then and are yet residents of the same 
place. The notes are also made payable in 
Boston, and were dated prior to the passing 
of the insolvent law hereinafter mentioned. 
The defendant pleaded the general issue, 
and on the tiial offered in evidence, pur- 
suant to a notice given lor- that purpose, a 
discharge by the recorder of the city of New- 
York, dated the 13th of November, 1811, 
wliich was granted iu virtue of an act of the 
logisiature of the state of New-York, en- 
titled "An act for the benefit of insolvent 
debtors and their creditors," passed the 3d 
of April of the same year. To the rwirtiug 
of this discharge the plaintiffs objected— 
but it was admitted. A verdict, however, 
was taken by consent, for the plaintiffs, 
subject to the opinion of the court on a 
case to be made by the parties. If the dis- 
charge was improperly admitted, judgment 
is to be entered on the verdict as it now 
stands; but if the discharge shall be thought 
a good bar to the action, the present verdict 
is to be set aside, and a verdict uud judg- 
ment tliereon entered for the defendant. 
The defendant, at the time of obtaining his 
discharge, resided and yet resides in the 
city of New-York. Few questions have ever 
been agitated in any court of the United 
States, since the formation of the federxd 
government, of more extensive consequence, 
or of more delicacy than those which are now 
to be decided. When the binding force of 
an act of the legislature of any state Is 
drawn into question for its supposed re- 
pugnancy to the federal constitution, although 
no court can entertain any doubt of its 
right to pronoimce it invalid, yet it Is no 
more than becoming to proceed with cau- 
tion, and with more than ordinary delibera- 
tion. Presumptions will ever exist in fa- 
vour of tlie law, for it will not readily be 
supposed that any state legislature, who are 
:is much boimd by the constitution, and are 
under the same solemn sanctions as the 
judges of those corn-Is, to regard it, have 
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-either mistaken its meaning, or knowingly- 
transcended their own powers. If, then, hy 
jmy fair and reasonable interpretation, where 
the case is at all doubtful, the law can be 
teconaied with the constitution. It ought to 
be done, and a contrary course pursued on- 
ly, where the incompatibility is so great as 
to render it extremely diffictdt to give the 
latter efEect, without violating some provi- 
sion of the former. 

The plaintiff's counsel, in support of the 
verdict, say, that the discharge which was 
given in evidence can be no bar to the ac- 
tion. They contend that the statute of New- 
York, under which it was oJitained, is a 
bankrupt law, and as such, is void for its 
repugnancy to the constitution, of the United 
States; and this position is supported by 
the broad assertion that every law which 
discharges the person and property, as well 
future as in possession of the debtor, is a 
bankrupt law. But to this definition tlie 
court does not assent; for tWs would be to 
confound at once almost aU. the distinctions 
between these laws, which have been known 
iind recognized in England, from wM.h coun- 
try we borrow tlio term, from the first in- 
troduction of the system there, in the reign 
of Henry the Eighth, down to the present 
time; distinctions wliich must have been 
familiar to many of the members of the 
-f;onvention tliat made the constitution. It 
is not because these laws may, in some re- 
spects, produce the same effects, that they 
are not to be distinguished from each other. 
In England the bankrupt system has been 
confined exdiLsivoly to ti-aders, and the 
creditors of traders; whereas the insolvent 
laws of this countiy embrace every class 
of debtors. It is of no importjince whether 
the debt has been contracted in the way of 
trade or not, for a person to come within 
the purview of an insolvent law. So exclu- 
sively have bankrupt laws operated on trad- 
ers, that it may well be doubted, whether 
an act of congress subjecttug to such a law 
«very description of persons within the Unit- 
•ed States, would comport with the spirit of 
the powers vested in them in relation to 
this subject. 

But it is not only in the persons, who are the 
objects of these laws, that a difference ex- 
ists, but their general and most important 
provisions are essentially dissimilar. Under 
a bankrupt law, the debtor is at once, by 
operation of law, as soon as he has commit- 
ted an act of bankruptcy, divested of all his 
property, which is transferred to assignees 
in trust for his creditor. All dispositions 
by the bankrupt himself after this are void; 
an insolvent, on the contrary, retains the 
management of his own estate, however Ite 
may misbehave towards his creditors at 
large, and it is rai-ely, unless on his own ap- 
pUcation, vested in others. It is of no im- 
portance how many acts he may commit, 
which, under a bankrupt system, would en- 
able his creditors to take from him the con- 
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trol of his property; they can seldom act 
upon him compulsively under the provisions 
of an insolvent hiw, if he be obstinate or 
dishonest, until he has given what prefer- 
ences he thinks proper, and is become so 
poor as to be scarcely worth pui-suLug. Un- 
der the one system the creditors are actors, 
and under the other the debtor himself orig- 
inates the proceedings; and if, as is some- 
times the case, his creditors may do it, even 
then his consent is generally indispensable 
under the provisions of an insolvent system. 
Other differences, ha almost eveiy stage of 
proceedhig, might easily be pointed out, but 
they are so familiar to the profession, that a 
bare inspection of the act imder which this 
discharge was obtained, wUl leave no douut 
on the mind of any one to which class It 
belongs. "The title proclaims it to be an 
act for the benefit of insolvent debtors and 
their creditors." The first section gives pow- 
er to the insolvent himself, who is impris- 
oned on any civU process issuing under the 
authority of this state, to present his peti- 
tion to a proper officer, praying that his es- 
tate may be assigned and he discharged from 
his debts. The residue of the act is princi- 
pally made up of directions as to the pro- 
ceedings which are to be observed after 
the presenting of such petition, \mtll the 
final discharge of the debtor, all of which 
differ greatly from the proceedings which 
take place on the issuing of a commission of 
bankruptcy. The fourth section declares, 
that such "discharge shall extend to all 
debts due from him at the time of the as- 
signment, or contracted for before that time, 
though payable afterwards." If this be not 
an insolvent law, the com-t is at a loss to 
say to what act this appellation can apply. 
The opinion which has been expressed on 
this point would seem to preclude the neces- 
sity of inquiring how far this law interferes 
with the authority given to congress to "es- 
tablish uniform laws on the subject of bank- 
ruptcies;" but as the view which has been 
taken of the act of this state may be thought 
incorrect, the court has no objection to con- 
sider it, as though it were a bankrupt law. 
The power to pass laws of this character, 
it is said, is exclusively vested in congress, 
and whether they exercise It or not, no state 
can have a bankrupt law of its own. As a 
consolidation of the different states into one 
national sovereignty was neither etrected nor 
intended to be effected by the constitution, 
it has always been conceded that the state 
governments retained so much of the power, 
which they before had, as was not by that 
instrument exclusively delegated to the 
United States. It is now indeed one of the 
amendments to the constitution, mac the 
powers not granted to the United States by 
the constitution, nor prohibited by it to the 
states, are reserved to the states respective- 
ly or to the people. It is agreed that such 
exclusive alienation of state sovereignty can 
only exist in three cases; where, by its terms, 
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It Is so, or -where a power Is conferred 
on the federal government, and the states 
are prohibited from exercising a similar au- 
thority, or where an authority Is granted to 
the former, to whicli the exercise of a like 
l>ower on the part of the different states 
would be absolutely and totally contradict- 
ory and repugnant. It Is not pretended 
that the grant of the power under consid- 
eration is exclusive in its* terms, or that there 
is an ^press prohibition on the states from 
exercising a like authority; but it is sup- 
posed that such exercise would be so total- 
ly inconsistent with the one granted to the 
government of tlie Union as to be neces- 
sarily comprehended in the third class of 
exclusive delegation. If It be really so, that 
the passing of a bankrupt law by a state, 
to operate, as it necessarily must, within its 
o-wn limits, be absoltitely incompatible "with 
the power vested In congress, it would be 
conceded at once, that such an act would 
amoimt to a violation of the constitution of 
the United States and be void. Let us see 
whether the counsel have succeeded in es- 
tablishing this position. 

It must be allowed by all, that at the time 
of making the constitution, each state had a 
right to pass Insolvent and bankrupt laws. 
As it was desirable, in a country so exten- 
sive as the United States, and every part of 
which was more or less commercial, that the 
laws relating to bankrupts should be imi- 
form, so also It was an object of great im- 
portance that none of the larger commercial 
states should at any time be without some 
code on this subject. A system of the first 
kind, that is, one which should be uniform 
throughout the Union, could not weU be 
brought about but by delegating the power 
of rendering it so to congress. Great diffi- 
culties however would lay in the way of a 
statute, whose provisions should pervade the 
United States; and as these must have been 
foreseen, the states might be willing and 
desirous of retaining the right of passing 
laws of this nature, imtll congress could 
agree on a general plan. Nor can the court 
perceive any contradiction, absmrdity, or re- 
pugnancy in these several powers exist- 
ing at the same time in the general and 
in the state governments; in such sub- 
ordination, however, that the exercise of 
the authority vested in the former should, 
for the time, suspend all exercise of tlie 
power which resided in the latter, and op- 
erate as a repeal of any laws which might 
have been previously passed by the several 
states. It is an uniform rule which congi'ess 
are to prescribe. But if they fumish none, 
how is it an interference for each state to 
legislate for itself? Neither the terms nor 
spirit of the instrument are thus disturbed. 
It seems designedly to have been left op- 
tiomil with the general government to exer- 
cise this power, that If the embarrassments 
which lay in their way were insurmountable 
or very great, they might omit to do it, and 



thus leave the states to take care of them- 
selves. If it had been intended immediately 
to divest the states of all power on this sub- 
ject, and to compel congress to act, the 
terms the terms of the article would have 
been much more imperative than we find 
them, and probably it would have been ac- 
companied with a prohibition on the states. 
No writer on this part of the constitution 
has gone further than to say that the power 
of naturalization is exclusive; because, if 
congress have a right to ordain a general 
rule, the states can have no right to pre- 
scribe a disOnct rule. This construction is 
supposed to follow, not from any inconsist- 
ency there would be in each state passing a 
naturalization act for itself. If congi-ess did 
not bring into action the power delegated 
to them, but from the inconvenience to 
which it might subject some of the states, 
by imposing upon them as citizens, obnox- 
ioxis foreigners, who might become natural- 
ized in another state, without any previous 
residence, or without any regard to charac- 
ter, by the mere formality of taking an 
oatii of allegiance. 

If the argument ab inconvenienti applies 
to the case of naturalization, it has no beai-- 
ing on that of bankruptcy; for, in thisi case, 
each state would be legislating principally 
for its own citizens, and other states could 
not be injured by any system it might adopt. 
But this construction, even in the case of 
naturalization, where the argument in favor 
of an exclusive power is much stronger than 
in that of bankruptcy, has not only been 
strongly controverted, but is opposed by a 
judicial decision entitled to no little respect. 
It is the case of Collet v. Collet [Case No. 
3,001,] in the circuit court of Ponusylvania. 
in which the three judges, one of whom had 
been a member of the federal convention, 
decided, after solemn argument, that the 
several states still enjoy a concurrent right 
with congress on this subject, "which, how- 
ever, cannot, they say, be so exercised as to 
contravene any rule which congress in their 
wisdom may establish." The most strenu- 
ous advocates for the exclusive exercise of 
every unqualified power granted to the gen- 
eral government, seem not unwilling to ad- 
mit the several states to a participation of 
such power, if it can be exerted consistently 
with, or without derogating from the ex* 
press grant to congress. It has not been 
shown how a bankrupt act, passed by a par- 
ticular state, can Interfere with the exercise 
of a power re.siding elsewhere, to promulgate 
a uniform law for all the states. If similar 
powers had been granted to the government 
of the Union, respecting the descent of real 
estates, the recording of deeds, or the cele- 
bration of man-iages, will it be said that 
the several states must have remained with- 
out any laws to govern the transmission of 
landed property, or that no deed could be 
acknowledged or recorded, nor a valid mar- 
riage solemnized, although congress might 
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for years omit to prescribe rtdes on lliese 
subjects? The object of tliis grant could 
have been no other than to place somewhere 
a power to correct the mischiefs which 
might arise from the different states passhig 
on the same subject, not only dissimilar 
laws, but such as might be unequal in their 
operation on the citizens of other states. 
This end of the grant will be sufficiently 
and effectually attained, if, when the evU 
arises, congress bring into action the au- 
thority vested in them. From them only 
can a uniform system emanate; but sys- 
tems, greatly varying, it is true, all of which, 
however, may be salutary, may be estab- 
lished without any derogation from or inter- 
ference with a right residing elsewhere, to 
introduce uniformity on the same subject. 
Nay, from these very provisions, however 
discordant, might be selected materials for 
the one which it was committed to the gen- 
eral government to form. Neither can the 
passing of such laws by the states be re- 
garded as a resumption of power by them, 
In which case, it is said, they should pro- 
duce an express grant of It This argument 
proceeds on the presumption of a previous 
relinquishment on the part of the states of 
all right to interfere in this matter, and Is 
thus taking for granted what is the whole 
question in controversy; for, unless such 
transfer has been made, which is not ad- 
mitted, no reassignment of it by the general 
government can be necessary. 

No court of the United States will be sus- 
pected of feeling any disposition to counte- 
nance encroachments by the state legislature 
on the legitimate authority of the govern- 
ment of the Union; but in cases of doubt, 
and where the limits of separation are not 
very distinctly raarlied, and especiaUy where 
the powers exercised leave in full force and 
unimpaired those given to the general gov- 
ernment, the tranquillity and harmony of 
the Union wUl be better preserved by al- 
lo^ping to the states a reasonable share of 
legislation on the subject in dispute, than 
by strenuously insisting on a total exclu- 
sion. Congress themselves must have enter- 
tained an opinion, that the different states 
have this right in the present case; for on 
no other principle can we account for their 
leaving the United States so long without 
a uniform system of bankruptcy. Great 
and pressing as the call for such a system 
has been, the obstacles In the way of one 
that shall be uniform, and in that shape 
agreeable to all the states, continue to be 
so numerous, that but little hope is now in- 
dulged that any will be soon adopted; but 
great and serious as these difficulties may 
be, it would almost be the duty of congress 
to disregard them, if there existed no where 
else a power to correct the mischiefs wlilch 
must necessarily be felt in many of the 
states from the non-user of this authority. 
The inference wlilch has been drawn at the 
bar from this silence or inaction of con- 



gress, does not appear correct. It is consid- 
ered as equivalent to an expression on their 
part of their sense against the wisdom and 
policy of all bankrupt laws, and that none 
ought to exist any where. Keeping in view 
the power which congress have, on this sub- 
ject. It is more natural to interpret such 
silence into a declaration of their optalon of 
the inexpediency at present of any uniform 
system, and that the several states still re- 
tain the power which has been contended 
for, and can therefore take care of them- 
selves. This would not be so great an im- 
putation on their wisdom, as to suppose 
they can entertain an opinion in opposition 
to the sense of the whole world, that in a 
cximmercial state, such laws are mischievous 
or unnecessary. The opinion of the court, 
therefore, is, that this law, if a bankrupt 
law, would not on that account be void. ■ 

Another constitutional objection Is made 
to the defense which is set up In this cause. 
The law \mder which this discharge was 
obtained, having passed subsequent to the 
date of the notes on which the action Is 
brought, is supposed to "impair the oWiga- 
tion of contracts," and therefore to be void, 
either in the whole, or so far as it may ex- 
tend to debts incurred previous to the pas- 
sage of it. 

There Is not, perhaps, in the constitution 
any article of more ambiguous import, or 
which has occasioned, and will continue to 
occasion, more discussion and disagreement, 
than the one under which the present diffi- 
culty arises, or the application of which to 
the cases which occur, will be attended with 
more perplexity and embarrassment "Laws 
may be passed which so palpably trespass 
on this article as to leave no doubt on the 
mind of any man; others again will be of 
so questionable a character as to render it 
not very easy to form a satisfactory opinion 
concerning them. All the other restraints 
on the separate members of the confeder- 
acy, contained in this section of the con- 
stitution are conceived in terms so clear 
and Intelligible, that rarely will any hesita- 
tion exist as to what will amount to viola- 
tions of them; but to decide whether a law 
impairs the obligation of a contract will 
generally be a task of some intricacy, and it 
will not be surprising if, in the discharge of 
It, great diversity of opinion should arise. 
This has heen treated as a very plain case 
by both parties. By the plaintiffs we are 
told that it Is the clearest case of a law 
Impairing the obligation of contracts that 
can w^ be imagined; whUe tlie defendant 
contends that It is quite as certain that in- 
solvent laws were never intended to be era- 
braced by this provision of the constitution. 
The latter Is the opinion of the court; but 
instead of regarding it, with the defendant's 
counsel, as a question of little or no diffi- 
culty, the court has not come to tills con- 
clusion, but after much hesitation, owing 
not only to its intrmsic difficulty, but be- 
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cause it Is well known that the most re- 
spectable opinions to the contrary have been 
expressed elsewhere. The court will pro- 
ceed to assign its reasons for the judgment 
which tt has formed. 

I'o arrive at the true meaning of any ar- 
licle of doubtful import in the constitution, 
a better mode cannot be adopted than the 
coui-se which Is generally pursued for the 
interpretation and undei-stauding of ordi- 
nary remedial statutes: that Is, to recur to 
the situation and history of the country 
at the time; to Its contemporaneous exposi- 
tion, if It has received any; and to the gen- 
* eral understanding of the community, es- 
pecially if such understanding shall have 
been long acquiesced in by all the states 
and all the courts of the Union, Keeping hi 
view these rules, let us inquire what were 
the kind of laws to which this prohibition 
was principally designed to extend. There 
can be no doubt that by it was intended 
to be corrected some, if not all, of the evils 
which had crept Into the system of legisla- 
tion of many of the states, and had excited 
u considerable alarm for the security of pri- 
vate lights. In many parts of the Union 
all confidence in public faith was extin- 
guished. This had been occasioned by fre- 
quent interferences on the part of some 
of the legislatures in matters which were not 
believed to fall within their ordinary and 
legitimate sphere of action. By recurring to 
the history of the times, and the reasons as- 
signed by the friends of the constitution for 
the insertion of this article, much useful in- 
formation will be obtained, and we shall 
be at no loss to discover to what species 
of laws It was then thought that the inter- 
diction was principally supposed to extend. 
During a long and arduous straggle for in- 
dependence, much hidtvldual miseiy and dis- 
tress were unavoidably produced. Driven 
from their homes, and cut off hi many cases, 
from their ordinary pursuits, the resources 
of many were either exhausted, or so much 
Impaired, as to induce the legishiture, on 
various occasions, to listen to the pressing 
calls which were made upon them to devise 
some mode for their relief. Various expedi- 
ents were accoi-dingly resorted to, and the 
practice of interferhig between creditor and 
debtor became so very extensive and so hi- 
considerate, as in many instances to place 
the former entirely at the mercy of the 
latter, and that too under laws which were 
apparently introduced with no other view 
than that of affording to the debtor a tem- 
porary relief from the pressure occasioned 
by the then situation of the country. Bills 
of credit, and paper money were Issued, 
and by legislative sanction were substituted 
for gold and silver in the discharge of debts. 
Creditoi's in some places, were hable, with- 
out any adverse proceeding on their part, 
to be cited by their debtors, and to have 
the sums due to tliem tendered in a cur- 
rency whose depreciation at the time pro- 
iFED.CAS. — 10 
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duced the most glaring hijustice. On their 
refusal to submit to this mockery of justice, 
the public securities, which had been thus 
offered, might be deposited with some pub- 
lic officer, and the creditor was for ever 
barred from any recovery. In other cases 
payments were authorized to be made by 
instalments. In some states the interest 
which had accrued during the war, or a part 
of it, was remitted, while elsewhere not 
only a paper currency of no value, but al- 
most every species of property, was made a 
legal tender, and no stipulation however 
solemn, to pay hi the precious metals, af- 
forded any security to the creditor. The 
courts of justice hi many of the states had 
been closed altogether, and the creditor thus 
withheld, at least for a time, from every 
appeal to the laws of his country, while 
Ills debtor might be squandering the prop- 
erty out of which his demand ought to have 
been satisfied. Geographical limits had also 
been resorted to, for the purpose of intro- 
duchig the most odious discriminations be- 
tween creditors tliemselves. For those who 
resided- withhi the British lines, and those 
who were without those precincts, distinct 
remedies were prescribed, and the scales 
of justice so unequally graduated, that while 
the latter might recover the whole of their 
demands, the former, if they sued, were 
compeUed to receive public certificates of 
one description or other, of so little value, 
as scarcely to Indemnify them for the costs 
of suit which they were obliged to pay. 
Veiy great liberties had also been taken 
with British creditors, many of whom com- 
plained, and too justly, of the Impediments 
which conthiued to be thrown In their way, 
even after the return of peace. These fre^ 
quent intei-positlons In private concerns, dur- 
ing a period of great public and private 
suffering, and for many of which the con- 
dition of the country and the great object at 
stake, might seem to offer some apology,, 
became so common, so Intolerable, and so 
inveterate, hi many places, that It became 
no easy matter, even after the restoration 
of peace, and the acquisition of our inde- 
pendence, to lay them aside. There will,, 
therefore, be found In the statute books of 
several of the states, after the termination or 
the war, many provisions of the same med- 
dling and obnoxious character, which either 
changed the nature of contracts, or sus- 
pended tlie payment of them, or authorized 
it in a way contrary to the plain engagement 
and meaning of the parties. 

By laws of this description, which had 
become too dangerous and oppressive to be 
any longer borne, very extensive and great 
uneasiness was produced, and agahast them 
was raised a corresponding and almost uni- 
versal expression of indignation and regret. 
Accordingly, to all the objections made 
against the prohibition, on tlie part of the 
states, to pass laws Impairing the obliga- 
tion of contracts, we find the friends of the 
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constitution every where, and again and 
again, urging the necessity of it, in order to 
put an end to the evils which had flown 
from acts of the Mnd which have been men- 
tioned, and wlilch had, after the Revolution, 
been extended by desigmng and influential 
men, to many other cases, so as to increase, 
Instead of diminishing, the alarm which had 
been excited. To such acts we find them 
constantly ascribing the decay of commerce, 
the ruin of pubUc credit, and the almost 
entire extinction of confidence between in- 
dividuals, and pressing with vehemence the 
adoption of this article as one of vital im- 
portance, and as the only guard and pre- 
ventive against the promulgation by future 
legislatures of similar acts in derogation of 
private rights, however great the emergency 
might be deemed. But on no one occasion 
do we hear of any complaints against the 
power of passing insolvent laws. Tliis prac- 
tice had not arisen out of the calamities 
of war; it was brought with the first Amer- 
ican colonists from the mother country; it 
was adopted, hi one form or other, by all 
the British colonies in North America, with- 
out an exception that has been discovered as 
to any one which now composes a part of 
the United States. It must have originated, 
wherever we find the practice of it, and 
perhaps it is not hazarduag too much to 
say, that it is universal, not only from a 
conviction that the encouragement of trade 
required it, and so are tlie recitals to many 
of the acts; but from those indelible prin- 
ciples which are implanted in the breast of 
every man, and which proclaim, in a lan- 
guage not to be misunderstood, that in every 
country where imprisonment for debt is 
allowed, there must and ought to reside 
a power somewhere of compelling creditors 
to abandon their hold of the body of a 
debtor, who shall fairly, and under such 
restrictions as the law may provide, make 
a complete surrender of his property, to 
be divided amongst those whose debts some 
unexpected turn of fortune has rendered him 
imable to pay. In such cases, his future 
acquisitions, although here there may exist 
some diversity of opinion, should also be 
his o^vn, or he will be restored to his free- 
dom and family, not only without property, 
but without credit, and in many cases with 
such a heavy load of unextinguished debt, 
and so many liens on his future acquisitions 
as must stifle every exertion to make any. 
His freedom, in such cases, will be a mock- 
ery, nor will such a state of servitude to 
his creditoi-s often prove of any service to 
them; for, sinking under a burden from 
which he sees no prospect of relieving him- 
self, his ambition and efforts will be Umited 
to the gaining of a bare maintenance for 
himself and family, knowing that neither 
he nor they can ever be benefitted by any 

surplus. 

But whatever considerations may have 
first called into practice a power of this 
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kind, it is sufficient for our present pur- 
pose, that we find it in use in perhaps eveiy 
state of the Union, under some modification 
or other at the time of the adoption of the 
constitution, and that the laws passed on 
this subject very generally, if not universal- 
ly, provided not only for future cases of 
insolvency, but for those which existed at 
the time. If this be so, and that It was 
so to a very great extent is not denied, it 
must have been known to the friends of 
the constitution, who exerted themselves in 
favour of its adoption; and yet no argu- 
raeits d-uwn from chat so'.rce are to be 
found in the debates of any of the conven- 
tions, in favour of the prohibition. Nor la 
it recollected, that those who were hostile 
to its adoption, ever objected to this feature 
of it, because of its liabUlty to such constmc- 
tion; and yet such objections would have 
been heard from more quarters than onp. if 
it had then been thought susceptible of the 
interpretation which the court is now ex- 
pected to apply to it. It may also be ob- 
served, that if it had been thought neces- 
sary at that time of day to tie up the hands 
of future legislators in relation to this mat- 
ter, it would have been more natural to 
have committed to congress a power of estab- 
hshing a uniform system of insolvency as 
well as of bankruptcy, or to have trans- 
ferred to the general government an un- 
qualified and express power in the prem- 
ises; for it cannot be credited that a people 
who had been so long accustomed to laws 
of this kind, would have consented to de- 
prive the state legislatures of the power of 
passing them, without at tlie same time del- 
egating to that of the Union some control 
over the same subject. Dissatisfaction may 
have existed and been expressed at the 
abuses which were conmiltted under the 
sanction of such laws, for not more effectual- 
ly protecting creditors against the frauds 
of theur debtors, and such dissatisfaction Is 
often heard at the present day; but never 
was the right or propriety of an interference 
hi this way called in question. 

To the practice of the states antecedent to 
and at the epoch of the adoption of the con- 
stitution, and to the silence on this head of 
those whose attention was directiy called to 
this article, may be added the uninteri-upteti 
and undisputed usage of all or most of the 
states from that day down to the present 
time. Yet after the lapse of near thirtj- 
years, during which time scarcely a chasm or 
intermission is to be discovered in the usage 
of the state where the court la now holding, 
it is called upon to pronounce all its insolvent 
laws, so far at leist as they operate on past 
debts, and all discharges under them of such 
debts, as repugnant to the constitution, and 
therefore void. Without adverting to the stf- 
rious consequences of such a decision, with 
which the court has nothing to do, how. It 
may be asked, is the uniform pi-actiee which 
has been mentioned to be accounted for, but 
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from a general and universal understanding 
that such practice was no departure from 
any of the obligations which one state liad 
contracted with the others? Can we believe, 
that before time was allowed to organize the 
general government, and while the instru- 
ment of its formation was undergoing the ex- 
amination and criticism of able and industri- 
ous adversaries, any state could have passed 
laws of this character, not only without an- 
imadversion, but execute them without any 
objection from a numerous class of citizens 
who are in general not the most inattentive 
to, or ignorant of, their rights? Would not 
a clamour on the part of creditors have been 
heard from one extremity of the Union to the 
other, against such an usurpation of power, 
if it had been viewed in that light? Aud If 
the legislatures of the several states could 
not have bepn brought back to a sense of du- 
ty by remonstrances -agaiiist the exercise of 
such a right, would not applications have 
been made to the courts of justice, to arrest 
by their decisions the progress of such gross 
and frequent violations of the constitution? 

But not only have these laws been passed 
without a constitutional difficulty being ever 
suggested by any member of the legislature, 
at tiie time, but frequentiy as tiiey must have 
been, brought to the notice of the courts of 
the different states, and sometimes of the 
federal judiciary. It is not until very recent- 
ly that the present objection has been heard 
of. Congress too, in the only bankrupt law 
which they ever passed, introduced a provi- 
sion, that It should not "repeal or annul the 
laws of any state, then in force, or which 
might thereafter be enacted for the relief of 
insolvent debtors;" many, if not all of which 
then in force, will, on examination, be found 
to be retrospective. Either then, these laws 
are not witiiin the prohibition, or if they are, 
and the terms of it are so obscure as to have 
hitherto eluded the research of so many who 
must have had an interest in its discovery, it 
is the very case in which a court ought to 
rely for Its true sense on a general practice 
which has been so long submitted to. 

It has been said that a practical construc- 
tion is of no importance when a question 
arises on public acts of so important and sol- 
emn a nature as a written compact between 
several independent states. The instrument, 
it is said, should speak for Itself. But if 
there be anything in this remark, a decision 
of the supreme court of the United States, 
on the effect of a practice in fixing the mean- 
ing of the constitution, would not permit the 
court to listen to it In the case referred to, 
a usage of only ten or twelve years, and 
which had once been interruptefd by an act 
of congress, was deemed to settle a question, 
in which was involved the very independence 
of an important and co-ordinate member of 
the federal government, and tiiat too in op- 
position to what, many will think, as proba- 
bly did the judges themselves who decided it, 
the plam and obvious letter and spuit of the 
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constitution. But, aside from this contem- 
poraneous and imiversal expression of public 
and private sentiment on this subject, the 
court is not very certain that it would have 
regarded a law of this nature, if the question 
were of earlier date, as "impairing the obli- 
gation of contracts." This objection goes 
only to such of these laws as affect anteced- 
ent contracts. It may very safely be as- 
sumed, that most, if not all of the insolvent 
laws of this country, fall within this descrip- 
tion, and an interposition by the legislature 
in this way seems absolutely necessary. If 
not inevitable, wherever imprisonment for 
debt Is allowed. Such laws cannot therefore 
be regarded as contrary to the first princi- 
ples of the social compact, or opposed to 
those sound and wholesome rules of legisla- 
tion wliich were intended to be preserved 
pm:e and inviolate by those who made the 
constitution. A power to pass such laws nec- 
essarily results from the antecedent state of 
things, and from the existence of a system, 
which, If left to Itself, without occasional 
controls on the part of the legislature, would 
produce permanent individual distress and 
ruin, and to an extent, highly injurious, not 
only to the state itself, but to the veiy par- 
ties, who might, in the moment of passion or 
disappointment, resort to it as a means of 
coercion. This attribute of sovereignty, for 
as such it is regarded by the court, it was 
better that the states should retain, than to 
have r^nquished it to the federal govern- 
ment. By tlie former it would be exercised 
within a less extended sphere, and of course 
with not so much danger of injury to the 
parties concerned, as tC the same duty had 
been performed by the congress of the Unit- 
ed States. If then the passing of laws affect- 
ing in this way, past as well as future debts, 
has been in use within tills state ever since 
its independence, and for many years while 
a colony, and if such practice has not only 
been acquiesced in, but was absolutely nec- 
essary, may it not be fairly presumed that 
every contract within this state, or to be en- 
forced here, Is made under a full knowledge 
of such practice, which must now be deemed 
a perfect right; and that this being known 
and understood by both parties at the time, 
the creditor has no right to complain If his 
debtor shaU one day be liberated by virtue of 
an insolvent law which may be in force at the 
time of the contract, or wliich may be after- 
wards passed; not from the obligation or 
payment of the debt; but from personal con- 
finement, on condition of making payment as 
far as he is able? 

The court has proceeded on a belief, that 
most, if not all, of the states liad been in the 
habit of extending their insolvent laws to 
all debts without any regard to the time of 
contracting them. Time has not been afford- 
ed during a very busy term to examine the 
statutes of the different states, even If they 
had been witiiin reach of the court, to see If 
there were any exceptions. There may be 
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some difference in tliese laws, as to tlie mode 
of proceeding, and in the effect of a discliarge 
obtained under them. In some cases, the 
debtor is alone the actor in obtaining it; in 
others, a part of his creditors unite with 
him; by some again the person only is exon- 
erated, either from all his creditors, or from 
those who have sued him. By' others, aU fu- 
ture acquisitions as well as the body are 
placed out of tlie reach of the creditors; but 
the principle on which they proceed is the 
same hi all, that is, a right in the legislatui-e 
to relieve insolvent debtors from imprison- 
ment by some general law. The degree of 
interference is of no importance as it affects 
this question. Every kind of interference, 
however limited in degree, must, on the prin- 
ciple on which the plaintiffs rely, be a viola- 
tion of the constitution. If these laws had 
been of the odious character which is now 
attached to them, is It not probable that at 
least some one sfcite would have checked the 
further enacting of them by an article in the 
bill of rights prefixed to its constitution? No 
such limitation however is to be found, nor 
any expression bearing on the subject. 

Keferrlng those who may wish to pursue 
the inquiry for the laws of the other states 
on this subject to their several statute books, 
the court win only notice some of those which 
have been passed by the colony and by the 
state of New- York. In 1755 a general act 
for the relief of insolvent debtors was passed. 
In May, 1761, another passed requirmg the 
assent of tlu*ee-fourths of the creditors in 
value, which expired in 1770. From that 
time until 1784 no general system was hi 
force, but many acts were occasionally pass- 
ed for the relief of individuals. In 1784 a 
general system was again adopted similar to 
the one which had expired in 1770. In 1788, 
another general insolvent law passed. This 
was revived in 1801. In April, 1811, the law 
passed, under whldi the present discharge 
was obtained, which permittted the debtor 
alone to petition, without the concurrence 
of any creditor. In 1812, the last law was 
repealed, and the consent of three-fourths 
of the creditors ag-.iin required, m 1S13, 
the system now in force was adopted which 
requires the co-operation of two-thirds, in- 
stead of three-fourths, of the creditors. By 
not one of these laws are debts previously 
contracted, excepted from its operation. Let 
it also be remembered, that frequently as 
the attention of the council of revision of 
this state, composed of the governor, chan- 
cellor, and judges of the supreme court, 
has been called to this subject, this objec- 
tion has never occurred to them, watchful 
and able as they ever have been to discover 
and check every aberration in the legislature 
from a correct and constitutional course <f£ 
duty. 

But if it be on account of their relation 
back. That insolvent laws are regarded as 
impairing the obligation ot contracts, bank- 
rupt laws are Uable to the same objection; 



and such was the character of the only one 
which congress ever passed. Now, altliougu 
there be no constitutional restraint in terms, 
on that body, from passing laws interfering 
with private contracts, it is not to be pre- 
sumed they would, knowingly, give their 
sanction to any act of this Idnd. Nor, even 
in passing a bankrupt law, would they have 
done it in a form liable to so serious an impu- 
tation, if they had believed they were impair- 
ing the obligation of contracts, especially as 
that power might have been exercised free 
from every objection of this nature. This is 
some proof that laws of this description are 
not regarded by congress as any violation of 
contracts, merely on account of their retro- 
spective influence.— The contract in truth re- 
mains in full force, while payment thereof 
by the policy and humanity of most civilized 
nations must, in case of mlsfortime, be 
sought for out of the estate of the debtor, 
who, as well as his future property, Is, in 
general, released. 

After all that has been said, the court con- 
rfders this question as one of considerable 
dilficulty, and regrets that it has not yet 
received a decision at Washington, which 
would produce uniformity of judgment; at 
least in the courts of the United States. 

But If these constitutional objections are 
removed. It Is alleged, that the contract 
being made and being payable in Boston, 
cannot be affect-ed by any discharge obtiiimid 
under the laws of the state of New- York. 
Under tiiis head of argument the court has 
been reminded of a rule, which, It is pre- 
sumed, when properly understood, will be 
adaiowledged by every one; that is, that 
the lex loci contractus must be resorted to, 
in order to ascertain the meaning of every 
agreement made abroad. This does not pro- 
ceed from mere comity or courtesy towards 
other nations, but from the immutable prin- 
ciples of justice, which would be violated 
by applying to a foreign contract, whtm 
deciding on its obligation and effect, any 
other law than that of the place where it 
was made— for how palpably unjust would 
it be for this court to pronoimce void, a 
bond executed at Canton and payable there, 
because by it should be reserved a greater 
Interest, which might be lawful there, than 
seven per cent, per annnui, which would 
render it usurious in this state? Tills is the 
meaning of the rule, and it Is a salutary 
and just one. But out of it have arisen 
some dicta, which are ripening veiy fast 
Into decisions of the most mischievous tend- 
ency, and between which and the rule itself 
it is difficult to perceive any connection. It 
has been said that, as the nature and vJiJld- 
ity of a contract must be settled by the law 
of the place where It was made, <!o, also, it 
cannot be affected by any discharge of the 
debtor under the bankrupt or insolvent laws 
of the place where he resides, or of the conn- 
try to which he "belongs; or in other woi-ds, 
that a contract, made in a foreign state, 
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and "With, a view to its codf», c:in only be dls- 
cliarged pursuant to, that U, as xhe rule is 
now applied, under the bankrupt laws of 
such state. — ^Accordingly, suits luive recently 
been maintained against banJa-npls ard In- 
solvents, whenever they havi> been arrested 
by process out of the court of any oxlier 
state than the one in which they taecame 
so. Thus a citizen of PounAj'lvjinla has not 
boen permitted to sue in New-York a debtor 
who may reside, and havo be«?n liberated 
under a law of the latfcjr ain.e; but if he 
can be found in Massachusetts, or ulse\vhere, 
his certificate, it is said, will be of no avail, 
provided the contract were made in Pbila- 
delpliia, or elsewhere In ihe coinmonwealtli 
of rennsylvanla. This Is not exactly the 
case here, but as these .lecisJons ar> sup- 
posed to have a cons'derable hearing on it, 
the court will be expocted to express an 
opinion ou them. It has no hesitation in 
sjiying, that It cons:drti*s them as forming 
part of a class of cas-js. which, it will one 
day be lamented should -^ver have found 
their way into the commercial code of this 
countiy. They appear to proceed on a mis- 
apprehension of the riglits of indeptmdent 
mitions; but principally on a mistake in ap- 
plying the lex loci contractus, as well to the 
remedy, as to the consuiictlon and validity 
of the agreement, contrary to all the ad- 
judged cases on this head Tlniy maintain 
that a debtor can never, under any circum- 
stances, be discharged a}:aui>)t the will of 
his foreign creditors, if Ms contracts with 
them be made where they reside, and with 
a view to the laws of their country, by any 
proceedings under th« insolvent laws of the 
state of wliich the debtor is a member, but 
only by a certificate obtained pursuant to 
the bankrupt system, if any such there be, of 
the several countries in which his creditors 
may happen to reside. If the rule be not 
laid down precisely in these terms, such 
are its import and effect, and such, or some- 
thing like it. Is the practice wuich is very 
■fjist Introducing itself, under the sanction of 
It. If this be so, how Is an American mer- 
chant, who may be indebted In several coun- 
tries abroad, in case of misfortune, ever to 
get disentangled from his debts? No pro- 
ceedings under the bankrupt laws of the 
United States, if tliere be any, nor in con- 
formity with the Insolvent provisions of his 
own state, can do him any good. If he re- 
mains in his own country, trusting to the va- 
lidity of such proceedings, perpetual im- 
prisonment must be his doom. If his foreign 
creditors shall be as imrelentlng as this 
rule is well calculated to render them; for 
no power there, it is said, can relieve him 
against this class of demands, but upon 
fiill payment of them, without a violation 
of the contract made abroad, or a disregard 
of the comity, due from one nation to 
another. According to this doctrine, he has 
no alternative left, but that of going to the j 
dinerent countries where he maybe indebted, j 



and there submitting to the proceedings estab- 
lished for the relief of unfortunate traders. 
And yet it Is not perceived how his foreign 
creditors wiE be gainers by exposing him to. 
so great a hardship; for if he shall commence 
his career of insolvency, as he naturally 
will do, in his own state, the assignment of 
his estate made there, will leave nothing for 
the creditors abroad, it being admitted, that 
by it the whole of his property, wherever 
it may be, will pass. In like manner, a 
debtor who shall fail, and have creditors 
of this description in different parts of the 
Union, will have to make a tour of the 
United States before he can commence busi- 
ness again, In order to seek relief under the 
Insolvent system of each state. It Is not 
more reasonable to suppose, as the case 
most undoubtedly is, that every contract, 
wherever made, must proceed on an expec- 
tation, that the parties shall perform it ac- 
roi*ding to the terms, if they are able, but 
if there shall be an inabihty In either to 
fulfil his part of the agreement, that then 
the other party shall be placed on as good, 
but not on a better footing, as to any rem- 
edy which he may seek for its breach or 
non-performance, as those who may reside 
In the country of the debtor? This, in case 
of insolvency, I should regard as a perform- 
ance of the contract, secimdum legem loci 
contractus, unless It were shown, that some 
different stipulation in the event of insol- 
vency had been entered into, which is not 
pretended, and probably never did form a 
part of any contract, where no i--i)ecilic se- 
curity was taken; and if it did, would hardly 
be enforced to the prejudice of other cred- 
itors. 

If a remedy against the person of an In- 
solvent debtor be allowed to his creditors 
abroad, which is denied to a domestic cred- 
itor, what is it but to give the former a 
preference over the latter, which nather 
Justice will sanction, nor the lex loci in any 
case expect? On this subject I had an op- 
portunity of expressing an opinion many 
years ago, in one of the cases which has 
now been cited. To that opinion I adhere, 
and shall adhere until a different rule shaU 
be presented by a tribunal which has a right 
to control and direct the judgment of this 
court. I then stated, that a surrender of 
all the bankrupt's effects, under the laws of 
the state in which he permanently resided, 
ought to operate as a discharge from his 
creditors In every part of the worid; and 
will now add, without any regard to the 
court or country in which the action against 
him may be prosecuting. Whatever fault 
may be found with this opinion, I am mis- 
taken if it will not be found to conform 
with the sentiments and practice of com- 
mercial mefi, and to be for the benefit of 
trade, that It should be so. Merchants gen- 
erally believe, that If their debtors abroad, 
no matter how the debt was contracted, or 
when payable, be regularly discharged by the 
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bankrapt, or any other law of the state in 
which they reside, and his estate he divided 
among all his creditors, they are exonerated 
jBvery where. The nile so often cited from 
Huberus and Gasaregis, has no application 
to such a case. When the latter spealss of 
contracts territorial and exterritorial, it is 
most manifest that he means nothing more, 
than that a contract made in one coimtry is 
not to he construed by the laws of another. 
Now the difficulty is, to find out what the 
lex loci contractus has to do with the case 
of a future hisolvency, or how the law of 
one country can differ from that of another 
in this respect. It is presumed to be law 
every where, that a man is to pay accordhig 
to his contract; but if he be unable to pay 
any where, what then has the lex loci to 
do with the case? Is it part of that law, 
or is It any part of the contract, express or 
Implied, that no government upon earth shall 
be allowed to interfere for his protection in 
case of misfortune and insolvency; or if it 
does, that such protection shall not extend 
beyond the limits of the state in which he 
lives, and not even there, as is contended in 
this case? ' Is it not for the advantage of 
foreign creditors, and will it not comport 
better with the interest of all parties, that 
when an insolvency occurs, they shall be 
placed on an equal footing with domestic 
creditors? It may be ruinous to the debtor, 
but of what advantage wUl it be to his ab- 
sent creditor, to have him consigned to a 
prison during life, without any right to a 
participation on his part, in the property in 
the hand of assignees; for it has not yet 
been pretended, although this might as weU 
be proved by the lex loci, that the credi*^^or 
abroad has a right to a dividend of his es- 
tate, and to the body of the debtor in the 
bargahi. If care be not taken, the greai 
soUcitude which has recentiy been discover- 
ed for creditors in other coimtries, will pro- 
duce decisions, if such have not already 
been made, which, in case of baiiiciiiptcy. 
will do them more harm than good. The 
inith is, all that amity, good faith, tlie con- 
tract of the parties, and the lex loci, if It 
Ims anj-thing to do with the question can re- 
quire, is, that their hiterests and rights shall 
not be postponed, or in other words, that 
they sliall be as well taken care of as those 
of other creditors. Yet the court of kiug's 
bench, in Smith v. Buchanan, [1 East, 11,3 
went on the sole ground of tlie lex loci, 
when it decreed on the inefficacy of a dis- 
charge in Maryland against the claim of a 
British creditor. "It is impossible," says 
•Lord Kenyon, "that a contract made in one 
country is to be govemed by the laws of 
another." It Is also remarked in tliis case, 
that it might as well be contended, that if 
the state of Maryland had enacted that no 
debts due from its own subjects, to the sub- 
jt-cts of England, should be paid, the Eng- 
lish creditor would be bound by it. A law 
of this kind would not have been enforced 



by any court of this country; but between 
the Iniquity and injustice of such a statute, 
and one which placed the British on a level 
with the American creditor, this court per- 
ceives no resemblance; while the one is cal- 
culated to excite the just indignation of any 
man, the other is weU entitled to universal 
approbation. If, in all its provisions, it did 
not resemble the bankrupt laws of England, 
its effect in producing an equal division of 
the insolvent's estate was the same. It 
ought not to pass unnoticed that at the very 
moment of rendering this judgment, the 
court admits that an assignment under the 
act of Maryland, would vest the property 
of the bankrupt, wherever it miglit be, in 
his assignees. If so, it would seem to fol- 
low, that the debtor himself ought to be 
discharged; for, if the law takes from hUn, 
and against his consent, his properly every 
where, and secures it even from the pursuit 
of a foreign creditor, why should it not be 
allowed to offer a protection equally exten- 
sive to his person? Or, why should he be 
placed in the very awkward situation of 
being liable to imprisonment abroad, when, 
hi that very country, he may have more 
than property enough to satisfy the de- 
U'ands of his foreign creditor, but which has 
been placed out of his reach by an assign- 
ment previously made under the laws of his 
own state? And it may here be remarked, 
that the universal effect which Is given to 
such assignments is not among the least of 
the advanfcages which foreign creditors de- 
rive from the bankrupt or insolvent laws of 
the country where their debtors reside. It 
prevents the creditors near him, and who 
will be first apprized of his misfortunes, 
and of the nature and situation of his prop- 
erty, from laying attachments on many 
parts of it, to the prejudice of those at a 
distance. This case will be dismissed with 
only one other observation. The merchants of 
the United States have never supposed that 
they can proceed in tiieir own courts against 
British bankrupts, if found here, merely be- 
ccuse the debt may have been contracted 
and payable on this side of the Atlantic; 
they receive and are satisfied with the div- 
idend made m. England; but If they shall 
hereafter make the attempt and succeed, it 
is to be hoped tiiat the court which shall 
sustain so novel a pretension, will have more 
courtesy than to compare the bankrupt laws 
of England, which are perhaps as perfect 
as such a system can well be, with an act 
of parliament, which should prohfbit to 
American citizens the recovery of their just 
demands against British subjects. In the 
case of Van Raugh v. Van Arsdaln, [3 
Gaines, 154,] in the supreme court of this 
state, we are only told that the question had 
been decided ten years before, but what the 
case referred to was, or on what groimd the 
decision was placed, does not appear. In 
Smith V. Smith, [2 Johns. 235,] however, the 
com-t refers to the de<uslon in 1 East, and 
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assigns the same reason tliat Is there given, 
and Tvliich. lias already been remarked on. 

But this. court is desired and expected to 
advance one step heyond all the decisions 
-which have yet been made on this subject. 
Hitherto, an unfortunate debtor, even if 
he had heard of the few cases which have 
been mentioned, might think himself safe 
If he would confine himself within the limits 
of his own state. He might confidently ex- 
pect protection against the pursuit of every 
creditor without regard to his place of resi- 
dence, or to the spot where the contract was 
to be -performed. But even this security 
from imprisonment is now desired to be 
withdrawn from him, and this course of 
conduct is pressed on the court, not on the 
footing of a series of adjudged cases from 
which there might be no escape; for none 
such are produced; not because it will ac- 
cord with the general sense of the commer- 
cial world; for that, it is believed is directly 
opposed to It Not because of any odious 
discriminations which are found in the in- 
solvent laws of this state, "between territoil- 
al, or extra-territorial creditors; for they 
are placed on a perfect equality. Not be- 
cause the interests of commerce will be ad- 
vanced by it; for in such a state of things, 
none but men of the most enterprising char- 
acter will dare to engage in it. Nor yet 
because other coxmtries practise on this 
rule; for notliing resembling it is pretended 
to be m use in any other part of tlie globe. 
Nor is it to be believed that the court of 
liing's bench itself, notwithstanding the 
solitary case which has been produced as 
to a discharge abroad, would disregard a 
plea of bankruptcy by a British deitotor, 
against the claim of any foreign creditor, 
whatever might be the place of contract or 
of payment. 

The court having already expressed Its 
opinion on the inapplicability of the lex loci 
contractus to all cases of this kind, wiU only 
add, that this rule has performed its office, 
when a construction is given to the contract 
according to such law; but in case of in- 
ability to pay, a new state of things occurs, 
the only proper rule to govern which is, that 
care be taken to enforce an eqtial and fair 
distribution of an estate, under the laws of 
the country in which the debtor has his 
residence. 

Insolvent laws have been harshly and not 
very correctly compared by the plaintiif's 
counsel, to laws authorizing the payment of 
a debt with one cent in the dollar, and in a 
way and at a time different from the agree- 
ment of the parties. They do no such 
thing; they afford a sanction to no injus- 
tice; they violate no law human or divine; 
they leave the oblig:;tion of parties in full 
force; they create no inability, nor interfere 
between one who is able to pay, and his 
creditors: but when such inability inter- 
venes, they step in and take care, or at 
least such is their object, that a complete 



surrender of the debtor's estate shall be 
made for the benefit of all his creditors; 
and when this is done, they compel the lat- 
ter to observe towards him that mercy and 
forbearance which, in similar circumstances, 
they would wish and expect to have extend- 
ed to themselves. 

It seemed to be admitted on the argument, 
that if foreign creditors had been named In 
this act, they would have been barred. Tlio 
court thinks them as much bound by the 
general and comprehensive terms of this 
act, as if they had 'been specially designated. 
Enough has already been done in their fa- 
vor, without clothing them with a preroga- 
tive not yet heard of; that of being oxcipt 
from every law, unless particularly named. 
Nor is this the gi-ound on which these de- 
cisions go. It is, that a state has no right 
to pass laws to discharge its insolvent suIk 
jects from debts due abroad. But if tht* 
court has erred in the principles which it 
has adopted, or in the application of them 
to foreign creditors in general, the phiin- 
tififs have no right to complain; for when a 
citizen of Massachusetts, where they resiire, 
is imprisoned, at the suit of a citizen of this 
or any other state, he can, under the laws 
of that commonwealth, obtain liis dischariro, 
as to his person at least, without the credit- 
or's consent; and such discharge is regard- 
ed, as it ought to be, as binding on all the 
courts of that state. 

Sitting, therefore. In the state which 
passed the Insolvent act in question, and to 
winch no constitutional objection appears, 
this court is not sensible that it departs 
from a single adjudged case in England, or 
hi tliis state, when it decides on the universal 
validity of a discharge obtained under it. 

Upon the whole, this court is of opinion, 
that the act of the 3d of April, 1811, is an 
insolvent, and not a bankrupt law— that, if 
it be of the latter description, the several 
states have a right to pass bankrupt laws 
for themselves, until congress shall estab- 
lisli a uniform system on the subject— that 
pn insolvent act extending to past, as well 
as future debts, is not a law "impairmg the 
obligation of contracts," within the meaning 
of the constitution— and that a federal coiu*t, 
sitting within this state, Is bound to support 
a discharge under such law, against ihe 
dtaim of a foreign creditor, although tJie 
debt due to him may have been contracted 
(and made payable at the place of resi- 
dence.) 

The present verdict must, therefore, be set 
aside, and a verdict and judgni-jnt ent<ired 
for the defendant. 

NOTE, [from original report.] Since the ques- 
tion of the constitutionality of the state insol- 
vent laws has been raised, the supreme court 
of the U. S. has settled the following principles, 
which are, of course, the law of the land. In 
Sturges V. Crowninshield, which was decided 
at the February term, 1819, 4 Wheat. [17 U. 
S.] 122, the court held, that until the power 
to pass uniform laws on the subject of bank- 
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ruptcies be exercised by congress, the states 
are not forbidden to pass a bankrupt law, pro- 
vided it contains no principle which violates 
the 10th section of the first article of the con- 
stitution of the United States— That insolvent 
laws which discharge the person of the debtor, 
but leave his obligation to pay in full force, 
are not repugnant to the lOth section— And 
that a discharge of a debtor under the act of 
the-state of New-York, of the 3d of April, 1811, 
from a contract made in New-York before the 
passage of the law, the creditor then residing 
in Massachusetts, and not having proceeded 
to execution against the body of his debtor in 
New- York, was void by the 10th section, in 
M'Millan v. M'Neill, Id. 209, the debt was con- 
tracted in 1813, in South Carolina, the debtor 
and creditor both residing there, and the dis- 
charge was obtained in Louisiana, whither the 
debtor had removed, in 1815, under a law of the 
state, passed in 1808. The court held, that 
"this case was not distinguishable from that of 
Sturges V. Crowninshield; and that the cir- 
cumstance of the state law, under which the 
debt was attempted to be discharged, having 
been passed before the debt was contracted, 
made no difference in the application of the 
principle." It will be observed, that the court 
do not notice the circumstance that the con- 
tract was made in South Carolina, where the 
parties then resided. In Farmers' & IVlechan- 
ics' Bank of Pennsylvania v. Smith, 6 Wheat. 
[19 U. S.3 131, the court held, that a discharge 
obtained in Pennsylvania in September, 181 A 
under an act of that state, passed the Idth. of 
March of the same year, from a contract made 
in Pennsvlvania in 1811, the contraetin,| par- 
ties at all those times being residents of that 
state, was void. The case of a discharge under 
the law of a state, where the contract was 
made within the state, between residents of the 
state, and after the passage of the law, has not 
yet been decided. Such a case is, however, 
pending, and has been argued, and is held un- 
der advisement and for a further argument at 
the next term. 
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Case No. 67. 

ADAMS T. WEST ROXBURY. 

[1 Hask. 576.]* 

Circuit Court, D. Massachusetts. Sept., 1875. 

Master and Sekvant— Negligence of Masteh— 
Defective Appliances. 

1. A master failing to use due care and pru- 
dence, either in furnishing his servant a suit- 
able kind or quality of explosive for blasting, 
is guilty of negligence. 

2. In determining such care and prudence, 
it may be considered how far such kind of ex- 
plosives was in general use and ordinarily con- 

*[Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



sidered safe and proper for the purpose, .and 
how far the particular brand or manufacture 
of the explosives furnished was generally con- 
sidered a safe article by those using it. 

3. It would be want of care and prudence 
for the master to furnish an explosive of in- 
ferior quality on account of its clieapu'sss, if 
such article from its inferior quality is mere 
dangerous to use than an explosive nf gcod 
quality. The more dangerous the instrument, 
the more care is required in providing it. 

4. A master, by furnishing an explosive 
known to him to be dangerous and unsafe for 
the use to which it is to be put, is guilty of 
negligence. 

5. A superintendent of the streets of a city 
or town, having authority to employ servants 
for the municipality to work upon the roads 
under his direction, bears the relation of vice 

Erincipal to such servants, and negligence upon 
is part becomes the negligence of his principal. 

6. A servant cannot recover for iniuries sus- 
tained in the employment of his master, unless 
they were occasioned by the negligence or want 
of due and proper care and prudence of the 
latter. 

At law. Action of tort, to recover daniajjea 
for personal injuries sustained in tiio E*>rvice 
of the defendant town, from the unaxjconnt- 
able discharge of an explosive furnished for 
use In blasting. The case was tried upon 
the general issue and the defendant had a 
verdict in its favor, whereupon the plaintiff 
moved for a new trial for misdirection of 
the court. [Motion overruled.] 

BenJ. P. Butler, for plaintiflC. 
B. M. Morse, Jr., for defendant. 

POX, District Judge. The plaintiff claims 
to recover damages in this action for per- 
sonal injuries of a very serious nature, sus- 
tained by him from an explosion of certain 
electrical exploders which had been obtained 
by the defendant's agents, to be used la 
blasting with dualln. There is but little con- 
troversy as to the material facts. Clement 
Hersehell was one of the superintendents of 
streets in West Roxbury, in the year 1873, 
and had the charge of the work of preparing 
stone to be used in repairing roads. In be- 
half of the town, he employed in this busi- 
ness various persons, and among others the 
plaintiff, an engineer, to run the engine to 
drive the machinery for crushing the stone, 
which was first blasted from the ledge. On 
the afternoon of February 3, Hersehell di- 
rected the foreman to procure at Neponset 
some dualin, together with fifty exploders to 
be \ised in the blasting. They were obtained 
by him and brought to the phace in a paper 
box that evening, and put in a chest with the 
dualin; there being some powder in the chest 
the plaintifC put the box which contained 
the exploders on a shelf in the engine room. 
They remained there until the next morning, 
when they were examined by the foreman, 
and finding that the wires were shorter than 
he wanted, he, concluding to return them, 
put them back Into the paper box, and while 
tying the string around it, holding tlu box 
between his knees, an explosion occurred, 
and thereby the plalntifiE, who was standing 
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In front of the foreman, was Injured. The 
sight of one of his eyes is nearly destroyed, 
nnd he also sustained other damages, and 
for these injuries, this action was brought, 
nnd was tried before me at the last fall 
term; a verdict was rendered for the defend- 
ant, which the plaintiff now moves may be 
set aside, for alleged erroneous rulings and 
Instructions to the jury. 

The principal question in the cause Is, what 
obligations and liabilities did the defendants 
assume towards the plaintiff in providing 
materials for the business, he being in their 
employment at the time as an engineer in 
charge of tlie engine, which drove the mn- 
•chinery for crushing the stone after It was 
blasted from the ledge? The instructioiis 
{^ven to the jury declared that it was a 
matter of care and prudence in providing 
safe and proper materials, and whether there 
was any negligence in tliat behalf, and that 
the defendants were not to be held responsi- 
ble for absolute certainty as to their safety. 
The language of the instructions is as fol- 
lows: "The defendants were bound to use 
reasonable care and precaution to proonro 
safe and proper material for the use of their 
servants, and if from want of such care and 
precaution, the plaintifif has sustained injury, 
the defendants are accountable; but if they 
-exercised such care in the selection and pro- 
curement of material, they do not become 
Insurers of the safety of their servants from 
Injuiy in using such material. In determin- 
ing the question of due care, the jury will 
fii-st determine, whether, under the circum- 
stances, it was proper care and precaution 
to use electrical explodei-s in blasting at the 
time and place contemplated. This Involves 
the propriety of the use of the articlfe for 
blasting. In deciding upon this point tlie 
jury will determine to what extent these ex- 
ploders had come Into general use at that 
time, and how fnr by the persons eng.nged In 
the business of blasting they were ordinarily 
considered a safe and proper article to be 
used for this purpose. Was It negligence and 
want of due care to use electrical exploders 
In blasting, or were they proper, fit articles 
to be so employed? If the jury find that 
tliey were genei-ally and ordinarily consid- 
ered a safe and proper article to be used In 
blasting, and that there was no negligence 
or want of due care on the part of the city 
in their use, then the city was bound to 
take due care to obtain that kind of explod- 
ers which were safe and properly made, and 
tliey would have no right to purchase those 
whicli were more dangerous and liable to 
explode, because they could obtain them 
somewhat cheaper. The more dangerous the 
Instrument employed, the more care should 
be taken to obtain as safe an article as pos- 
sible properly manufactured. The jury thm-f- 
fore will determine whether these exploders, 
Brown*s, were, by the persons accustomed 
to use exploders and by those engaged in 
blasting, generally deemed to be a good, safe ) 



article of the kind used and manufactured, 
and as safe as any which could with care 
be obtained in the market. The jury will 
also determine what Herschell's opinion and 
knowledge was of the nature and character 
of these exploders, because if they should 
find that he deemed them unsafe and im- 
proper to be used, then It would be negli- 
gence and want of due care on his part lo 
provide such material for tlieir use. The neg- 
ligence of Hersch(dl In this respect, woiild 
be the negligence of the town, for which It 
would be chargeable." "If the jury find that 
the defendants were Justified In obtaining 
for the use of their workmen Brown's ex- 
ploders, and that those procured wore in 
all respects apparently safe and properly 
manufactured, but that by reason of some 
secret unknown defect In one or more of 
them, which was not discoverable by tli(» 
most careful examination, they exploded 
without any known cause, the defendant' 
would not be accountable for the damage 
occasioned by said explosion. It would be as 
between these parties & simple accident, for 
the consequences of which the defendant 
would not be accountable to tlie plain tiif. 
If the jury find it was negligence and want 
of care on the part of the defendant, either 
to use electrical exploders at all, or to have 
procured in the manner they did this partic- 
ular kind of exploder, the manufacture of 
Brown, then the defendants are accountable 
to the plaintiff for the damage occasioned by 
such negligence. But if on the contrary the 
jury think there was no want of ordinary 
care and pnidence in procuring in the man- 
ner thty did, for the use of their workmen, 
this particular manufactvire of exploder, then 
the plaintiff would fall to establish negli- 
gence on the part oC ihe dofenrlauts, and he 
cannot sustain his action." 

These instructions held the defendants 
chargeable with the knowledge of Herschell 
as to the safety of these exploders, and that 
If he was guilty of any negligence In rela- 
tion to them, the defendants would be ac- 
countable therefor; that their liability de- 
pended entirely on whether due care and 
precaution had been used In the selection 
and use of the exploders; that the plaintiff 
could only sustain his action by establishing 
more or less negligence on tlie part of the 
defendant. These instructions are foimd, 
on an examination of the authorities, to have 
theh* entire support; not one has been met 
with, In any way in confiict with them. 

It is hardly necessary to refer to any of 
them, and a few only will be presented. 
Priestley v. Fowler, 3 Mees. &W. 5; Wright 
V. New York Cent. R. Co., 25 N. Y. 56G; Pat- 
terson V. Wallace, 1 Macq. H. L. Cas. 748; 
Tarrant v. Webb, 18 O. B. 801; Oilman v. 
Eastern R. Corp., 10 Allen, 238. In which 
last case It is held that a master Is bound to 
use ordinary care in providing structures and 
engines, and is Uable to any of Ms servants 
for his negligence In this regard. 
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In Ford v. Fitchburg R. Co., 110 Mass. 
255, the instruction was: "A corporation is 
required to use due care in supplying and 
maintaining suitable instrumentalities, for 
tlie performance of the work or duty which 
it requires of its servants, and Is hable for 
damages occasioned by neglect or omission 
to fulfill this obligation, whether it arises 
from its own want of care, or that of its 
agents intrusted with that duty. * * * 
The obligation of a corporation, so far as 
respects those in its employment, does not ex- 
tend beyond the use of ordinary care and 
diligence. By ordinary care and diligence is 
meant, such as men of ordinary sense, pru- 
dence and capacity, tinder like circumstan- 
ces take, in the conduct and management of 
their own affairs. This varies according to 
circumstances as the risk is greater or less, 
and must be measured by the character and 
risks and exposures of the business." These 
• instructions were sustained by the full court 
In Wonder v. Baltimore & O. R. Co., 32 
Md. 417, it is decided that "all that can be 
required of the master and for the neglect 
of which he is responsible to the servant is, 
that he shall use due and reasonable dili- 
gence in providing safe and sound machin- 
ery. * * * The master is not liable to his 
servant for any injury occasioned by a de- 
fect of machinery furnished to the latter to 
operate, unless he was negligent in provid- 
ing such machinery, or if he knew of the 
defect, in omitting to warn the servant of 
its existence." 

The same rule is applicable to the selec- 
tion of servants as to providing of proper 
materials and instruments, and in Baulec v. 
New York & H. R. Co., [59 N. Y. 359, De- 
cember, 1874,] it was held, "that when rea- 
sonable precautions and efforts are used to 
procure safe and skillful servants, and with- 
out fault one is employed through whose in- 
competency damage occurs to a fellow serv- 
ant, the master is not liable." 

The following instruction was requested by 
plaintiff, but was refused by the court, viz.: 
"That if the agent of the town in the course 
of blasting stone for the use of the town, 
for which he was employed, procured electric 
exploders, which were in fact dangerous to 
be used, but the safety or propriety of using 
the particular kind of which could not be 
determined by any inspection whatever, so 
as to be known whether they were danger- 
ous or proper to be used or not, and the 
plaintiff wliilst in the proper discharge of 
his duty using due care was injured by said 
exploders, the town was liable to him for 
the damage caused thereby." In the view 
of the court, this instruction would impose on 
the master the responsibility of absolute 
safety, and render him the guarantor in 
that respect of the dangerous implements 
furnished by him to his servants to be used 
in their employment, in the labor for which 
they were eng:\ged, and wholly ignores all 
questions of negligence and due care iu the 
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selection of such implement. It would hold 
the master accountable if the exploders were 
in fact imperfect and dangerous, although by 
the greatest care, it would have been impos- 
sible to discover that they were defective 
and dangerous; and this is but another form 
in fact of stating the proposition, that if by 
the most careful scrutiny, the defective ex- 
ploders could not have been detected, if the 
defendant saw fit to obtain exploders, and 
one proves dangerous and injures one of the 
servants, the master is to be held accounta- 
ble for the consequences. 

In this proposition is entirely wanting the 
great elements which the jury were by the 
instructions called upon to find established 
before they could exonerate the defendants,, 
viz. that it was not negligence and want of 
care to use electrical exploders in blasting, 
and that there was not any want of care in 
obtaining for iMa purpose the Brown ex- 
ploders. If these elements should be incor- 
porated into the instructions, it wotdd then 
substantially affirm as the rule of law in 
such a case, that although the master was 
entirely justified in procuring and using 
Brown's exploders, stiU If a single one should 
prove defective and cause an injury to one of 
the servants, although by the extremest care 
and diligence the defect could not be dis- 
covered, the master would be accountable 
for injuries occasioned by such defects. 

Negligence or want of care is not affirmed 
by this rule as a necessary element to create 
the master's liability; and when tiiese are 
wanting, it is clear, from all the authorities, 
a liability to indemnify tiie servant does not 
exist, if he sustains an injury. 

The argument of the learned counsel for 
the plaintiff is, that because the exploders 
proved unsafe, although this could not be 
determined by the most careful scnitiny, the 
risk in such case should be borne by the 
master; but a master's accountability in such 
a case is not changed by the increase of risk, 
or the dangerous character of the instru- 
ments employed. The degree of care de- 
manded in one case, may be very much great- 
er than In the other, and the more dangerous 
the article in question, the greater should be 
the care and precaution; or as the juiy were 
instructed, the more dangerous the instru- 
ment employed, the more care should be 
taken to obtain as safe an article as practica- 
ble, properly manufactured. 

The use of exploders in blasting, not be- 
ing as the jury have found, negligence per 
se, and the town having procured exploders, 
which at that time, by persons accustomed 
to their use, and by those who were en- 
gaged in blasting, were generally deemed to 
be a good safe article of the kind used and 
manufactured, and as safe as any, wlii<jh with 
care could be procured in the market, and 
there being no defect discoverable by the 
greatest scrutiny, what higher degree of 
care could be required of the master? What 
test should be applied to discover this secret 
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defect? It wotdd seem that none could be 
suggested, which would not involve the dis- 
charge of the exploder, and thereby cause 
its entire destruction. These exploders were 
a part of a box taken from the depository 
at Neponset, and there is no evidence to 
show that any of those left in the box at 
Neponset ever proved defective, and the 
probability is, that in the present case, a 
single bad one caused the explosion of all 
the others, so that nearly the entii-e quantity 
might have been destroyed in testing them, 
without discovering the one which caused 
the mischief. No reasonable test could 
therefore have been applied, which with 
any certainty could have discovered that 
any of them were defective. 

If a master should procure a box of per- 
cussion caps from a well known respectable 
manufacturer, which were by the community 
at large, generally considered safe and free 
from danger, would it be expected of hira 
that he should use up a large portion of tlie 
contents of the box in testing them before 
he put them In the hands of his servants 
for use? Could he not well rely on the 
standing and reputation of the maker of the 
article for his putting on the market a safe 
and proper cap, and if on careful inspec- 
tion they were apparently all right, and 
no defect coiild be discoverable, should he he 
deemed guilty of negligence, if imder such 
circumstances he procured and used them 
In his business? 

It is difficult to discover any distinction 
between that and the present case, excepting, 
perhaps, it may be said that exploders were 
not so well Imown, and were of a more dan- 
gerous nature; but this as before stated 
only requires of the master greater care, 
and does not render him a guarantor of per- 
fect safety in its use by liis servants. 

It is claimed that Herschell, the agent 
of the town, was well aware of the danger 
attending these exploders, and should there- 
fore have advised tlie plaintiff of their being 
liable to explode without any apparent 
cause; but tlie pluinlifC substantially ad- 
mitted that he was aware of their character, 
as he testified that Iw. had seen them used in 
blasting, and that tlie night before he was 
injured, he removed the box of exploders 
from the powder chest to a shelf in the en- 
gine room. The jury were instructed, "that 
the negligence of Hersdiell in not procm'ing 
a suitable article would be negligence on the 
part of the town, for which it would be 
chargeable; that they should determine Her- 
schell's means of knowledge as to their 
safety, because if he deemed them unsafe. 
It would be negligence and want of due 
care to provide such material for the use of 
the worlcmen. It Is a matter for you to de- 
termine, taking all of He]^cheirs statements, 
and what you find to have been Ms pre* 
vious Imowledge on tliis point, whether you 
can fairly charge hira with negligence in 
having procured this bJnd of exploder." No 



other instruction was requested on tliiu 
branch of the case, and if coirasel had de- 
sired any more specific, It should have been 
prayed for at the close of the charge. What- 
ever knowledge Herschell had as to their 
being dangerous was distinctly declared to 
be the knowledge of the town for the pur- 
poses of this trial, and if HerscheU was not 
justified in their use, then the town was 
accountable and must answer for his negli- 
gence. In none of the authorities cited by 
the learned counsel is anything to be found 
in conflict with the rulings at tlie trial. 

In Cayzer v. Taylor, 10 Gray, 274, the In- 
stniction given to the Jury was that the im- 
plied contract between a master and servant 
is, that the mnster will use such care as a 
prudent and careful man in tlie same busi- 
ness would use iu the selection and use of 
engines and appui'tenances belonging there- 
to. If the defendant used an mitit engine 
and apparatus, and such use arose from want 
of ordinary care in the employer, and by 
reason of this w.int of care the injury wa." 
incurred, then the defendant would be ro 
sponsible. Tliis ruling was in strict coit 
formity with that made in the present case 
and was sustained by the supreme court of 
Massachusetts. 

la Spelman v. Fisher Iron Co., 56 Barb. 
155, the court says: "Personal negligence Is 
the gist of the action, and the master Is lia- 
ble where he knew or ought to have known 
of the defect which occasioned the Injury." 

In Ford v. Fitchburg R. Co., 110 Mass. 
250, the language is: "O^e jury must have 
foimd that the defendant corporation did 
not exercise ordinary care and diligence in 
supplying and maintaining an engine safe 
to be used." 

mNoyesv. Smith, 28 Vt. 64, It Is said "that 
it is the duty of the master to exercise care 
and prudence, that those in his employment 
be not exposed to unreasonable rislis and 
dangers;" and this principle is sustained by 
the court in Connolly v. Poillon, 41 Barb. 
3G7. 

In McGatrlck v. Wason, 4 Ohio St. 56fi, 
it is said "that if the defect in the machin- 
ory could have been cured by tlie use ot 
ordinary care then the master is liable." It 
is very clear that in all these cases the 
various courts recognize the same principles 
of law as were here given to the jury, viz., 
that the defendants were bound to use rea- 
sonable care and precaution to procure safe 
and proper materials for the use of their 
servants, and If from want of such care the 
servant was injured the master would be 
liable. 

The requested instruction derives no sup- 
port from either of those decisions, but the 
rather declares the law to be entirely dif- 
ferent, and would hold that if the absolute 
safety of the articles furnished cannot be 
determined by the most careful Inspection, 
and in their use they should prove danger- 
ous and Injure the servant, the master would 
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be accotmtable therefor; that by their use 
he becomes an insurer of the servant's safe- 
ty against the danger, although it Is impos- 
sible to discover the defect in the article 
which is of the same character and descrip- 
tion, and from the same manufacturer as 
those commonly made Txse of in the employ- | 
ment for which the servant is engaged. Such 
a liability is far in excess of that, which on- 
ly requires due care and diligence to be 
shown to exonerate tue master if injury 
ensues to the servant, and although In the 
present case a very serious injury has been 
sustained by the plaintiff, the court is not 
satisfied that any error occurred at the trial 
which entitles him to have his cause again 
presented to a jury. Motion overruled. 
Judgment on the verdict. 
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ADAMS V. WHITE. 

t2 Pittsb. R. 21; 7 Pittsb. Leg. J. 41; 16 Leg. 
Int. 293.] 

Circuit Court, D. Pennsylvania. Aug. 20, 1859. 

Negotiable Ixstkument!* — Actxojt on Note — 
Defenses— Plbadisg—Dilatobt Pleas— Juris- 
diction OP ClHCOlT COUllT, 

1. Matters which appertain solely to the ju- 
risdiction of a court, or to the disabilities of a 
suitor, should never be blended with questions, 
which enter essentially into the subject matter 
of the controversy. 

2. In dilatory pleas the greatest precision is 
required. 

3. A plea to the jurisdiction concludes to the 
cognizance of the court, by praying judgment if 
the court will talte cognizance of the suit, or' 
of the plea (declaration) aforesaid. 

4. Plea to the jurisdiction must be signed by 
the defendant in person, and not by attorney. 

5. The affidavit accompanying the plea must 
be positive, and not "as he believes." 

6. The plea must be put in within four days 
of the term, to whit-h the declaration is iiled, 
■counting both days inclusive. 

7. Filing plea In bar is a waiver of the plea 
in abatement. 

8. A literal copy of the note, omitting the 
endorsement, which is averred in the declara- 
tion, is a compliance with the 71st rule of the 
United States district court. 

9. In his affidavit of defense, the defendant 
must state "fully and particularly," the na- 
ture and amount of his set off. 

10. To put plaintiff on proof of consideration 
of negotiable paper, it must be shown that it 
was obtained, or put in circulation, by fraud 
or undue means. 

11. When the citizenship of the parties gives 
jurisdiction, and the lepral right to sue is in 
the plaintiff, the court will not inquire into the 
residence of those who have an equitable in- 
terest in the claim. 

12. He who has the legal right may sue at 
law in the federal courts, without reference to 
the citizenship of those who may have the equi- 
table interest. 

[At law. Action by Samuel Adams against 
A. M. White on a promissory note.] 

The facts of this case sufficiently appear in 
the opinion of the court. It came up on a 



plea to thB jurisdiction of the circuit court of 
the United States, and on a rule to show 
cause why judgment should not be entered 
for want of a sufficient affidavit of defense. 
As the case involved important questions re- 
lating to the jurisdiction and practice of the 
courts of the United States, the court directed 
a re-argument, and it was re-argued on the 
13th inst. [Plea overruled. Buie absolute. 
Judgment for plaintiff.] 

C. B. Smith, for plahitiff. 

John M. Kirkpatrick, for defendant. 

M'CANDLESS, District Judge. Plaintiff 
sues upon a note dated 2Gth October, 1858, 
at four months, for $2,055 97-100 drawn by 
defendant, payable "to the order of myself,'* 
and endorsed by him. An affidavit of claim 
and copy of note omitting the endorsement, 
were filed with the precipe; and before the 
return day of the writ a narr. was filed, re- 
citing the note, and averring the endorsement 
to plaintiff. Defendant's counsel' interposes 
a plea to tiie jurisdiction, and an affidavit of 
defence. We must dispose of this plea be- 
fore considering the argument upon the affi- 
davit. Before the court can proceed to enter- 
tain any question on the merits, it must know 
that It possesses proper jurisdiction over the 
parties. It is plain that the question as to the 
citizenship of the parties must be preliminary 
in its nature, and the exception must be taken 
by way of a plea. Dodge v. Perkins, [Case 
No. 3,954;] [Smith v. Kemochen,] 7 How. [48 
U. S.] 198. 

1. Then as to the point of jurisdiction. The 
plea filed in tliis case is bad both in substance 
and form. It does not deny plaintiff is a 
citizen of the state of Vhrginia, but alleges 
that the note on which this suit is brought, 
is the property of John M'Vay, a citizen of 
Pennsylvania, who is not entitled to sue in 
the courts of the United States. That Is a 
question of title, and is matter in bar, and 
not in abatement It has been received as 
a canon of pleading, that matters which ap- 
pertain solely to the jurisdiction of a court, 
or to the disabilities of a suitor should never 
be blended with questions which enter es- 
sentially into the subject matter of the con- 
troversy; and that all defences involving 
inquiries into that subject matter imply, nay 
admit, the competency of the parties to in- 
stitute such inquiries, and the authority of 
the court to adjudicate upon them. Hence 
it is, that pleas to the jurisdiction, or in abate- 
ment are deemed inconsistent with those 
which appertain to the merits of a causi*: 
they are tried upon different views, as to Ui'"j 
relations of the parties, and result in different 
conclusions. [Sheppard v. Graves,] 14 How. 
[55 U. S.] 505; Gould, [PL] 221. 

As to the form of the plea. In dilatory 
pleas the greatest precision is required. 
[Evans v. Prosser,] 3 Terra R. 180. This 
plea has no couv^lusion— it prays no judg- 
ment The language of the pleader's last 
sentence is "therefore he pleads that this 
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suit may abate, at the proper costs and 
charges of Samuel Adams, plaintiff above 
named," a person by -tlie way, the defendant 
alleges Is a myth, and has no substantive 
existence. A plea to the jurisdiction con- 
cludes to the cognizance of the court by pray- 
ing judgment, if the court -will take cog- 
nizance of the suit, or in more technical lan- 
guage of the plea (declaration) aforesaid. 
Gould. [PI.] 'MiS. Tiie present plea is by at- 
torney. A plea to the jurisdiction must be 
signed by the defendant in person. Kor, if 
signed by an attorney who is an officer of 
the court, he is supposed to have signed it by 
leave of the court, and the aslcing of leave 
Is a tacit admission of the jurisdiction. Bac. 
Abr. "Abatement," A; "Pleas," E. 2. Again, 
tlie affidavit, which is a necessary adjunct to 
all pleas In abatement, must, in a plea to the 
jurisdiction, be positive, and not "as he be- 
lieves." This Is fatal to this plea. 

The rules of courts of law wliih regard 
to dilatory pleas are very stringent, and re- 
quire them to be put in within four days 
after the term to which the declaration Is 
filed, counting Iwth days inclusive. They re- 
quire also, that the affidavit of the truth of 
the plea be positive and not according to the 
belief of the defendant. In the practice of 
these courts also, a dilatory plea, not filed In 
time, or subsequently authenticated, may be 
treated as a nullity, and the party making It 
defaulted for want of a plea. Grier, J. 
[Ewing V. Blight,] 1 Phila. 57C. 

Aside from all this, the defendant has filed 
a plea in bar. This is a waiver of his plea In 
abatement. [Potter v. McCoy,] 2 Casey, [26 
Pa. St.] 4G2. It Is a rule of pleading without 
an exception, that objections to the jurisdic- 
tion of the court, or the Incompetency of the 
parties, are matters pleadable In abatement 
only; and that if, after such matters relied 
on, a defence be interposed in bar, and going 
to the merits of the controversy, the grounds 
alleged in abatement become thereby Imma- 
terial, and are waived. [Sheppard v. Graves,] 
Xi How. [55 U. S.] 510. 

2. As to the affidavit of defence. It is 
alleged In the affidavit, and was contended 
with ability on the argument, that the copy 
of the note filed was not a literal transcript, 
required by the rules of court But the de- 
fendant has not informed us in what the 
difference consists. If It be the omission of 
the endorsement, tliat is supplied by the aver- 
ment in the aeclaration. 

The defendant claims that he has a set off, 
but it is not against the demand of the plain- 
tiff, but Jolm M'Vay, and we are not ad- 
vised of Its nature or amount. In the affi- 
davit he states that the amount of set off 
"he does not exactly know," and hence Is 
unable exactly to designate the same. If 
John M'Vay were the plaintiff here, this 



would be insufficient, ' and Is less sufficient 
when suit Is brought by ah innocent holder. 
Under the rule he mwst state his defence 
"fully and particularly." The bmrden of the 
affidavit is that John M'Vay is the real plain- 
tiff, and that the name of Adams Is used to 
sue in this court. The plaintiff is the holder 
of a note which Is negotiable; and to put him 
on proof of consideration, it must be shown 
that it was obtained or put into circuljltion 
by fraud, or undue means. Some fact must 
be alleged from which we can reasonably In- 
fer that the note came into the hands of the 
holder by fraud, or without consideration. 
[Brown v. Street,] 6 Watts & S. 222. There 
Is nothing here but a vague allegation. When 
defendant drew this note payable to the order 
of himself, and endorsed it, he converted it In- 
to negotiable paper, payable to bearer, un- 
trammeled In Its circulation, subject at ma- 
turity to suit In the hands of any holder, and 
exempt from impertinent inquh*y, from any 
quarter, as to the consideration. After he 
endorsed It, It passed by delivery; and the 
plaintiff had the same right to sue upon it 
In his own name, as if It had been made 
payable to bearer. He alleges that he is a 
citizen of Virgfaiia, and consequently the 
circuit court of the Unite<l States has ju- 
risdiction. [Bonnafee v. wmiams,] 3 How. 
m U. S.] 574. 

When the citizenship of the parties gives 
jurisdiction, and the legal right to sue is in 
the plaintiff, the court will not inquire Into 
the residence of those who may have an 
equitable interest In the claim. They are not 
necessary parties on the record. A person 
having the legal right may sue at law in the 
federal courts, without reference to the citi- 
zenship of those who may have the equitable 
Interest. [Irvine v. Lowry,] 14 Pet. [39 U. SJ 
298. The ophilon of tie court Is wifli the 
plaintiff on both points submitted. The plea 
to the jurisdiction is overmled. The rule to 
show cause Is made absolute, and judgment 
for the plaintiff; sum to be ascertained by 
the clerk. 

NOTE, [from orijrinnl report in 2 Pittsb. 
B. 21.] As to the pleadings, see cases cited 
in note to Yeatman v. Henderson, [Case No. 
18,132.] Upon the other branch of the case, 
spe Snyder v. Rilov, Bm-f. [0 Pa. St.! 164; 
Gray*s Adm'r v. Bank of Kentucky, 5 Casey, 
r2!» Pa. St.] 365: Jarden v. Davis, 5 Whnrt. 
338; Pheian v. Moss, 17 P. F. Smith, [67 Pa. 
St.] 59. 

ADAMS, (WHITE v.) 
[See White v. Adams, Case No. 17,534.] 
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Case H^o. 69. 

ADAMS V. WHITING. 

[2 Cranch, C. 0. 132.]^ 

Circuit Court, District of Columbia. April 
Term, 1S17. 

Administbatoks— Actions — Peksonal XjIability 
ON Promise— Declauatiox. 

A declaration upon a promise made by the 
^iefefldant as administrator must aver assets, 
in order to diarge him personally de bonis pro- 
.priis. 

At law. The declaration charged that the 
defendant, administrator of Charles Little, 
made his promissory note to Thomas Peake, 
and thereby as administrator of the said 
■Charles Little, promised to settle with liim 
for sundry taxes and clerk's notes due from 
the late Charles Little for himself individual- 
ly, and as executor and administrator of oth- 
ers, to the amount of $47.74; whl<^ note the 
said Thomas Peake assigned to the plaintlfif, 
ot which the defendant had notice; by means 
whereof, and by force of the statute, the de- 
fendant became liable to pay to the plaintiff 
the said sum of money in the said note speci- 
fied, according to the tenor and effect thereof 
and of the said assignment, and being so lia- 
"ble, the defendant, in consideration thereof, 
promised the plaintiff to pay him the said 
sum of money. Nevertheless, the defendant, 
although often requested, has not paid, &c. 
To this declaration there was a general de- 
murrer and joinder. 

Mr. Taylor, for defendant, cited Hawkes v. 
Sannders, Cowp. 289, and Atkins v. Hill, Id. 
284. 

Mr. Fitzhugh, contra, cited Morris v. Lee, 
2 Ld. Raym. 1396, and Grant v. Vaughan, 3 
Burrows, 1516. 

THE COUBT (THBUSTON, Circuit Judge, 
absent) decided that the declaration was 
"bad lor the want of an averment of assets; 
inasmuch as the promise was made by the 
-defendant as administrator, and the declara- 
tion songht to charge him personally de 
})onis propriis. 
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ADAMS V. WILBUE. 

[2 Sum. 266.]' 

Circuit Court, Rhode Island. Nov. 1835. 

Wills— Omissiox to Pkovipe for Child— Re- 
peal OF Statute. 

The statute of wills of Rhode Island of 1798, 
^ 6, provided, "that any child, &c. not having a 
legacy given him in the will of his father or 
mother, shall have a proportion of the estate 
of his parents assigned unto him, as though 
such parent had died intestate." This section 
was repealed in 1803. Held, that a will, made 
in 1801, while the foregoing ijrovision was in 
force, where the testator died in 1804, after it 

'[Reported by Hon. William Cranch, Chief 
Judge.] 
•[Reported by Hon. Charles Sumner.] 



had been repealed, was not affected by it, but 
was fully operative to pass a good title to the 
devisee. 

At law. Ejectment for lands in Newport, 
Rhode Island. [Judgment for plaintiffs.} 

The parties agreed to a special statement 
of facts, as follows: Silas G. Huddy being 
seized of tlxe demanded premises in fee by 
his last will and testament, dated, made and 
duly executed on the seventh day of Decem- 
ber* A. D. 1801, and after his decease duly 
proved, and approved by the court of pro- 
bate, devised the same premises in fee to bis 
wife, EUzabeth Huddy, he, the said testator, 
then having no issue. That the said Silas 
and Elizabeth had a child bom on the 31st 
day of July, A. D. 1802, which child died in 
infancy, before the said testator. On the 22d 
day of April, A. D. 1804, said Silas G. and 
his said wife Elizabeth, had another child 
bom, named SUas G. Huddy, Jun., who sur- 
vived both the testator and his said wife, 
and died July 8, A. D. 1818, in the fifteenth 
year of his age, intestate, and without issue. 
That Silas G. Huddy, senior, the testator, 
died at sea in the month of August, A. D. 
1804. That said Elizabeth Huddy, widow 
and devisee of said Silas G. Huddy, senior, 
by her last will and testament, dated, madt> 
and duly executed on the 20th day of August, 
A. D. 1809, and after her decease duly proved 
and approved, devised the use and ijmprove- 
ment of the premises to her mother, Ann 
Bently, until her (the testatrix's) son, the 
said Silas G., should be twenty-one years old. 
and then to her said son in fee; and if her 
said mother should die before her son ar- 
rived at that age, then to the said son in 
fee, and if said son should die without issue 
of his body, then to her said mother in fee. 
And afterwards, in the year 1809, said Elbia- 
beth died, her said mother and son both sur- 
viving. The said Ann Bently, the mother, 
died in the year 1812, and the said Silas G. 
Huddy, the son, died Jnly 8th, A. D. 1818, as 
before stated. That said Elizabeth Huddy 
had two sisters, one of whom, named Abi- 
g.aU Adams, now deceased, was the mother 
of the plainiiffs, who are the only surviving 
children of said Abigail, and are next of kin 
to the said Silas J. Huddy, Jr., of the blood 
of his mother, the said Elizabeth. If, upon 
this statement of facts. It shall be the opin- 
ion of the court that the plaintiffs are enti- 
tled to recover, then it is agi-eed that judg- 
ment shall be entered for them, title plain- 
tiffs; otherwise, for the defendant. 

The cause was argued by Hazard for plain- 
tiffs, and by Turner and Pearce for the ten- 
ant. 

Hazard. By the agreed statement of facts, 
upon which the parties have put this case, 
it appears that the defendant does not set up 
any adverse title, but leaves tlie plaintiffs to 
make out their title, to the demanded prem- 
ises. And as to this, it is agreed, that the 
premises were vested in fee in Silas G. Hud- 
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dy, Jr., and came to Mm by devise from his 
mother, Elizabeth Huddy, aud that said Silas 
died seized of the premises, July 8th, 1818, 
intestate, under age, and without issue, leav- 
ing the same to his heirs at law. It Is also 
agreed, that the plaintiffs are next of liin to 
the said Silas G. Huddy, Jr., of the blood of 
said Elizabeth Huddy, his mother, and de- 
visor. 

The title of the plaintiffs depends upon the 
Rhode Island statute of 1798, (Dig. 1798, p. 
287,) "directing the descent of intestate es- 
tates," &c.; by the 1st section of which stat- 
ute, it is provided, tliat If such right, title 
and interest to sudi real esto.te, came by de- 
scent, gift, or devise from the parent or oth- 
er kindred of the intestate, and such intes- 
tate 'lie without issue, the same shall vest in 
and be di/ided equally amongst the next of 
kin to the intestate, and those who legally 
represent tiiem, if any of them be dead, of 
the blood of the person from whom sucli 
right, title, or interest came or descend'sd. 
This is the title under which the plaintiffs 
daim. This title is good, imless defeated b; 
the provision contained in the 6th section ol' 
the Rhode Island statute of wills of 1798. It 
is imnecessary to consider what application 
that provision might have (if still in force) 
to the present case, since all that part of the 
said Gth section was repealed by an act of 
the legislature, passed expressly and solely 
for that purpose, June 4, 1803, (more than a 
year before the death of S. G-. Huddy, senior, 
and fourteen months before the birth of his 
son), entitled, "An act to repeal part of the 
Gth section of the act, entitled, 'An act pre- 
scribing the manner of devising lands, tene- 
ments and hereditaments, and of disposing 
of personal estate by will.' " This repealing 
act is contained in the "Supplement to the 
Digest of the Laws in 1708," and remained 
in full force until the last revision of the 
laws in 1822, when tlie general acts relating 
to devises and wills were revised, and the act 
now and ever since in force was passed. 

Turner & Pearce for the tenant 

The question now presented to the coiu:t 
we conceive to be tills, did the statute of 
1803, repealing in part the statin e of 179S, 
under which the will was madi! in 1801, 
while the statute of 179S was in full force, 
and unrepealed, so far act retrospectively 
as to chauge the legal dt!.stluation of real j 
estate under that will? In order to entitl*; I 
the plaintiffs to recov«'r lu this action, it j 
is incumbent on them successfully to main- 
tain the affirmative of chW 'inestion; their 
case depends entirely on tlieir so doing. 
Yet the arga'uent is rath-3r implic'd iluui ex- 
pressed, ard as it is -.npj^oru-'l and enforced 
by no authorities introduced. If avaikible it 
must be considered as Jup^udiu^ upon the 
application of general prlnciijltjs of law, in- 
dependent of author' ties. Every will, in u 
certain sense, is Inchoate and iuipeifoct, un- 



til tlie deatii of the testator; but It is so con- 
sidered only In reference to the estate tliat 
will or will not pass by it; and not at all 
in reference to the law by which it shall 
be construed, controlled and governed. TJie 
preparation and the legal execution of a 
will, are the acts of the party— the testator 
himself. When every ceremony and requi- 
site on his part has been performed, the in- 
strument is perfect and complete, so far 
as human agency and human law are con- 
cerned; and tlie only remaining act necessa- 
ry to its full and complete consummation, is 
the act of God alone, the death of the tes- 
tator. This is the only sense, and utmost 
extent. In which a will, duly executed ac- 
cording to the requirements of law, as the 
law stands at the time of its execution, ever 
has been, or can be considered as inchoate. 
We are not aware of any legal principle, 
under which a different rule has been ap- 
plied, in this respect, to wills, than Is ap- 
plied to deeds, bonds, mortgages, or any 
other contracts or writings, whether under 
seal or not; in relation to all which we 
deem the rule to be, that effect shall be 
given to them, according to the law, as It 
stood at the time of their execution. Upon 
the ground taken by the plaintiffs, the act 
of June 4, 1803, would, in this case be en- 
tirely retrospective; and although we shall 
not contend, that the legislature may not 
pass, and have not passed retrospective laws, 
in contradistinction to ex post facto laws, 
yqt we feel warranted by authorities in say- 
ing, that if such was the intention of the 
legislature, at the time the act was passed, 
it must have been clearly expressed in the 
act itself; and cannot be legally presumed. 
Now does the act of June 4, 1803, contain 
any expression giving it a retroactive opera- 
tion on wiUs, that had been then already 
made? The language and the Intention are 
evidently prospective, and can be considered 
as applicable to such wills only as should 
thereafter be made; and not to those that 
had been already executed. In GlUmore v. 
Shooter, 2 Mod. 310, the court said, in ^vhig 
judgment for the plaintiff: "It could not 
be presumed, that the act had a retrospect 
to take away an action to which the plain- 
tiff was then entitied; for If a will had been 
made before the 24th of June, and the tes- 
tator had died afterwards, yet the will had 
been good, though it had not been in pur- 
suance of the statute." The same case is 
cited in Coucli v. .Jeffries, 4 Burrows, 24G1, 
and is also reported in 2 Show. IC, 2 Lev. 
227, 1 Ventr. 330, and T. Jones, 108. The 
law had been such In Rhode Island ever 
since the passage of 12 Wra. HI. c. 7. The 
legislature of Rhode Island, In the same 
year passed an act, on the 30th day of 
April, 1700, entitied "An act for putting In 
force the laws of England, in all cases where 
no particular law of this colony hath pro- 
vided a remedy," providing as follows: 
"That in all actions, matters, causes and 
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things whatsoever, where no particular law 
of this colony is made to decide and deter- 
mine the same, that then, and in all such 
cases the laws of England shall he put in 
force, to issue, determine and decide the 
same; any usage, custom or law to the con- 
trary notwithstanding." Dig. K. I. Laws 
1744, p. 28. The act here recited, adopted 
the English statute of 12 Wm. III. c. 7, as 
the law of Rhode Island, and it continued 
in force until the revision of 1798, when 
the statute of this state was passed, copied 
from that which had been passed in Massa- 
chusetts in 1784; and although both the 
statutes of Massachusetts and Rhode Island 
omit the preamble to the section in the Eng- 
lish statute, yet it was decided, [Terry v. 
Foster,] 1 Mass. 150, that it was entitled 
to consideration under a new statute In pari 
materia. The testator then, in this case, 
when, on the 7th December, 1801, he made 
his will, may be fairly presumed to have 
known what the law then was, and prob- 
ably acted under the advice of counsel; if 
so, he must have been aware, that our stat- 
ute not only amply secured and provided 
for children subsequently bom, who were, 
technically speaking, posthumous, but also 
for all such as might be bom after the will 
was made, and before his own death. To 
give the will, therefore, at this time a dif- 
ferent construction, or rather a different 
effect, would be to destroy the presumed in- 
tent of the testator, and would prove both 
inconvenient and unjust. See "Whitman v. 
Ha-pgood, 10 Mass. 437; Inhabitants of Som- 
erset V. Inhabitants of Dighton, 12 Masa 
3ii3; Cimrch v. Crocker, 3 Mass. 17; Inhab- 
itants of Medford v. Learned, 16 Mass. 215; 
Wild V. Brewer, 2 Mass. 570; Bigelow, 
Dig. p. 741, arts. 14, 15; The Saunders, 
[Case No. 12.372.] 

The argument for the defendant might be 
illustrated by a great variety of examples; 
one or two only shall be mentioned. Sup- 
pose a wUl had been made before the stat- 
ute was passed, requiring its execution and 
publication before three witnesses, and it 
had been witnessed by two witnesses only, 
and the testator had not died imtil after 
the enactment of the statute; would it be- 
argued in such a case, that the will was 
void? Again, the legislatxure of Rhode 
Island have recently passed an act, requir- 
ing all bills of sale that are intended for se- 
curity, and to operate as mortgage to be 
recorded in the same way that deeds of real 
estate are; suppose such a bill of sale had 
been executed prior to the passing of that 
law, and that the term of payment did not 
expire by the condition of the deed, until 
after it became a law, It is not supposed, 
that if such biU of sale were not recorded, 
that therefore it would be void against at- 
taching creditors, or others. 

Before STORY, Circuit Justice, and PIT- 
MAN, District Judge. 
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STORY, Circuit Justice, delivered the ophi- 
ion of the court The testator (Silas G. 
Huddy) made his will in 1801, havhig then 
no issue; and thereby devised the premises 
in fee to his wife. He afterwards died, in 
August, 1804, leaving his wife, and a son, 
who was bom in April, 1804; and who aft- 
erwards died, in July, 1818, intestate, and 
without issue. The wife died in 1809; and 
the plahitififs claim, as heirs of the son, ex 
parte matema; and the defendant claims, 
as heir of the sou, ex parte patema. 

The statute of wills of Rhode Island, of 
1798, in the sixth section, provides, "That 
every child, or children, or their legal rep- 
resentatives. In the case of their death, noi 
having a legacy given him, her, or thera, 
in the will of their father or mother, shall 
have a proportion of the estate of their par- 
ents assigned unto him, her, or them, as 
though such parent had died intestate;" 
with a proviso, not Important to be men- 
tioned in the present case. This section was 
in force at the time, when the testator's will 
was made, in 1801; but, at the time of his 
death. In 1804, it had been repealed (act of 
4th June, 1803). If it had been in force at 
the time of the testator's death, it is ad- 
mitted, that the plaintifiCs would have no 
title to the estate; as it would have vested 
in the son by descent, ex parte patema, in 
virtue of the section. The real question^ 
therefore, between the parties, Is, whether 
In the Intermediate repeal defeated the title, 
which the son would otherwise have taken. 
Our ophiion is, that It did. The will was 
good and operative to aU intents and pur- 
poses to pass the whole of the premises to 
the wife, subject only to be defeated by any 
title, which might accrue to the son under 
the section above quoted. The will was 
ambulatory during the life of the testator; 
and no title could accrae to the son imtil 
the death of the testator. If the son had 
died during the life-time of the testator, 
without issue. It is clear, that the will would 
have had precisely the same effect, as if 
he had never been bom. To give the son 
then any title in the estate, two things must 
have concurred; first, that" he should have 
survived the testator; and, secondly, that 
at the time of the death of the latter, there 
should have been some law in force, which 
should confer a title- on him. He Is to take, 
not by the boimty of the testator, but by 
the operation of law. Now, at the time 
when, if ever, this title was to accrue, there 
was no act In force, which conferred any 
such title upon him. It had been repealed; 
and the repeal put an end to the possibility 
of his acquiring any title under it The ar- 
gument of the defendant's counsel seems to 
rest mainly on the foundation, that an in- 
choate title was created in the son by tht> 
execution of the wiU, which ought not to 
be defeated by relation by the subsequent 
repeal. But we tal^e the law to be, Lhat no 
inchoate title vested at all by the ^ecution 
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of the will; and that the son's title, if any, 
must first accrue on the death of the tes- 
tator. Having said thus much upon the 
point, it appears to me, that there is no 
farther room for argument upon it. 

Our judgment is, that the defendant is 
[plaintiffs are] entitled to recover the prem- 
ises sued for. 



ADAMS, (WILLIAMS v.) 
[See Williams v. Adams, Case No. 17,711.] 
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ADAMS V. The WYOMINa. 

[2 N. J. Law J. (ISTO,) 275.] 

District Court, D. New Jersey. 

BEAMEX— MaSTEK'S WaOES — MOUTGAGE OS VES- 
SEL — Pkiokities. 

[1. The registry and license of a steamer, and 
the bond required by law describing a certain 
person ns tiie master, being sworn to by such 
person and the owner, estop both to deny the 
truth of the description. The registry deter- 
mines who is master in the eye of the law.] 

[2. The owner of a steamer entered into an 
agreement with a certain man, whereby the 
second party was to command and run the ves- 
sel between New Brunswick and New York as 
c.iptnin, for the salai-y of $100 per month, and 
three per cent, of the gross earnings. The 
clerk of the boat generally received money for 
passengers and freight, and paid over the re- 
ceipts to the owner, but this arrangement was 
not set forth in the agreement, and it did not 
appear that the captain might not, if he chose, 
have had the receipts under his control. Held, 
that the captain was the master, and had no 
lien upon the boat or the proceeds of sale in 
tlie registry for payment of his wages.] 

[3. A master knew of a pre-existing duly re- 
corded mortgage on the vessel, and let his 
wages, payable monthly, accumulate, when he 
had means of securing payment, Hcldt that he | 
was not entitled to the proceeds as against the I 
mortgagee.] 

[In admiralty. Libel in rem for wages by 
Adams against the steamer Wyoming, (H. 
B. Cresset, claimaut.l Counter petition by 
mortgagee. Libel dismissed. Decree for 
mortgiigoe.] 

Klavel McGee, for libelant 
A. V. Schonck, for claimant 

NIXON, District Judge. This Is a libel in 
rem for wages. On the 27th of February, 
387S, H. B. Cresset, being the owner of the 
steamship Wyoming, entered into a written 
agreement with the libelant whereby the 
latter, for the period of three years and ujj- 
wards, to wit, from 1st of March, 1873. to 
the IGth of June, ISSl, was to commaiid and 
run the said steamboat on a rotito between 
New Brunswick an.l New York, ns captiiin, 
for the salary of one htmdred dollars per 
mouth and three per cent of her gross eam- 
iugs represented by the monthly collection 
for passengers and freights. The owner re- 
served to himself the privilege of terminating 
the engagement whenever the libelant failed 
iFED.CAS. — 11 



to perform his duties as captain to his satis- 
faction upon paying to him such apportionate 
sum as may have accrued up to the date of 
notice. The libelant claims in the libel that 
he was not the master of the boat. He styles 
himself "late seaman," and says that he had 
no control over the moneys received for 
freight or passengers, but that the same was 
solely in the charge of the boat's derk; tha<- 
his duties were only those of commander of 
the vessel, except when occasion require-T 
that he should temporarily perform the du- 
ties of pilot. 

The question as to who is the master of the 
vessel is ordinarily determined by the reg- 
istry or enrollment and license. The laws of 
tlie United States require that the owner 
shall make oath who is master and that he 
is a citizen of tlie United States, or where 
the latter is in the district he shall make 
such oath himself. They also require that 
the master shall join with the owner in 
the execution of a bond for various pur- 
poses enumerated In the act, before a regis- 
try or enrollment of the vessel shall ti^r- 
place. The proof in the case is that the libel- 
ant in all these necessary papers, appears as 
the master of the boat He, as well as the 
owner, swears to the fact, and hence they 
are estopped from coming into court to deny- 
that he sustained any such relation to the 
vessel The matter was fully discussed in 
The Dubuque, [Case No. 4,110,] and the court 
there held "that so long as the pereon in 
whose name as master the vessel is roi'i 
tered, continues to be master bj the registry- 
he is such to aU intents and purposes in the 
eye of the law." But independent of tb-^ 
registry, which concludes the parties, the 
master is the one to whom tlie owner en- 
trusts the navigation and discipline of the 
vessel, and the evidence shows that the libel- 
ant occupied this position. It is true that 
the clerks of the boat generally received 
th« fares for passengers, and collected thp 
freights for merchandise, and paid over the 
daily receipts to the owner. No such ar- 
mngement was set fortli in the agreement 
in which the captain was engaged, • and It 
was doubtless made to divide labor and re- 
sponsibility. It does not appear but that the- 
llbelant might not If he had desired, have . 
had the receipts under hip control. Tlie- 
derk, Sheppard, expressly testifies that he- 
would have paid any bill or handed over any 
amount of money that the captain ordered' 
him to pay or hand over. I must tJierefore, 
conclude that the libelant was the master, 
and the law determines that as such he has^ 
no lien upon the boat or the proceeds of 
sale in the registry for the payment of his^ 
wages. The libel must be dismissed. But it 
does not thence follow that he Is not enti- 
tled to be paid his claim, or petition, from 
the surplus and remnants. The admiralty 
court although not technically a court of 
law or of equity, is a court of justice, and 
distributes sm-plus amongst claimanis ac- 
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cording to the rules which govern all these | 
courts when their aid is invoked in the dis- 
tribution of funds under tlieir control. Tlie 
master, although having no lien, hut having 
a maritime claim, which he can enforce in 
the admiralty, in a suit hi personam, may 
be paid from the surplus as against the 
owner of the vessel. The Stephen Allen, 
[Case No. 13,301.] In the present case, liow- 
ever, the money is claimed by the mortgagee. 
Sarah S. Cresset, the wife of the owner, has 
filed her petition claiming the balance of the 
proceeds of sale as due to her upon a mort- 
gage assigned to and held by her against 
the said boat and upon which there is yet 
due upwards of two thousand dollars. This 
i-aises a different question, to wit, whether 
in the distribution of surplus and remnants 
the master is entitled to be paid his wages 
against the claims of a bona fide mortg;>gee. 
It was alluded to and waived as not involved 
in the case by Judge Betts in The Stephen 
AUen, supra, and so far as I know has never 
received distinct adjudication. 

It is well settled in the admiralty that the 
mortgage of a vessel is not a maritime trans- 
action, and hence tlie admiralty courts have 
always declined to take jurisdiction to en- 
force the payment of a mortgage. Bogart 
V. The John Jay, 17 How. [58 U. S.] 402; 
Hurry v. The John and Alice, [Case No. 6,- 
923.] But although this is so, a mortgagee is 
nevertheless allowed to file a petition in the 
case of remnants and surplus in the regis- 
try and to have his mortgage paid as against 
the owner; but in such cases the satisfac- 
tion of the mortgage is postponed to the 
claims of a privileged creditor having a 
maritime lien. Schuchardt v. Babbidge, 19 
How. [GO U. S.] 239; Remnants in Court, 
[Case No. 11,097;] Tliomas v. The Koscius- 
ko, [Id. 13,901.] It is also conceded that 
whilst the master has a lien upon the freight 
for his wages, he has none upon the ves- 
sel. He is expected to look to the pei-sonal 
responsibility of the owner. His claim for 
wages, liowever, is one of admiralty juris- 
diction and he can maintain a suit in per- 
sonam for the amount due. Willard v. Dorr, 
[Case No. 17,079.] And it is for this reason 
that he is permitted to come in by petition 
and obtain payment of his wages and for ad- 
vances as against the owner from the surplus 
moneys in court arising from the sale of the 
vessel. Gardner v. The New Jersey, [Case 
No. 5,233;] Zane v. The President, [Id. 18,- 
201;] The Santa Anna, [Id. 12,325.] I say 
as against the owner, but not necessarily 
against the mortgagee. There may be cases 
where the master has an equity to be paid, 
-equal if not superior to the equity of the 
mortgagee. But this is not one of them. The 
mortgage has been of long standing, was giv- 
«n hi 1871, was duly recorded, and the master 
rendered the service with full [notice of the] 
rights of the mortgagee. The law required 
him to take notice of them. It does not 
seem equitable that he should allow his 
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wages, payable monthly, to accumulate when 
he had within his reach tlie means of secur- 
ing payment, and then claim their payment 
above and against the mortgage. Besides, if 
it be admitted that the equities of the parties 
are equal.-the mortgagee is older and first in 
time and hence stronger in right. The case 
faUs within the principle of The Grace Green- 
wood, [Case No. 5,052,] where Judge Drum- 
mond, in the distribution of proceeds, post- 
poned material men to mortgagees, upon the 
ground that the mortgages were recorded be- 
fore the date of furnishing the materials and 
supplies. If those in interest desire to con- 
test the truth or validity of the petition- 
er's mortgage, leave will be given to do so. 
If no stops are taken to this end, within ten 
days after notice to the owner and master, 
an order may be entered that the clerk pay 
the residue of the proceeds of the sale of the 
steamboat, to the petitioner, on account of 
her mortgage. No costs are allowed to the 
claimant Cresset against the libelant. If 
Mrs. Crosset had intervened and answered 
as mortgagee, it would have been different. 

Case 'No. 72. 

ADAMS & W. MANUF'G CO. v. ST. LOUIS 
WIRE-GOODS CO. 

[3 Ban. & A. 77:^ 12 O. G. 940; Fent. 
Pat 31.] 

Circuit Court, E. D. aiissouri. Sept., 1877. 

Patents fok Invkntions — Infuixoesient — 
Knows PuocKsa — Pkeliminaut Injunction — 
AFFiPAvrr. 

1. The improvement in sieves for which let- 
ters patent No. 100.597 were granted to Robert 
J. Mann. August 23, 1870, and of which the 
complainant is the owner, bemg construed by 
the court to consist in a combination o| the 
hoop and sieve cloth, when the edge of the 
sieve cloth is clasped in the hoop and there 
fastened by swaginjr: UcM, that the patent is 
not infringed by making a wire sieve connected 
with the rim, which is fastened by wbat is 
known as double-seaming, inasmuch as double- 
seaming is a mode of fastening known long be- 
fore the date of the patent. 

2. On a motion for a preliminary injunction, 
the court may consider certain matters inde- 
pendent of the affidavits, such as general prin- 
ciples supposed to be known to every one of or- 
dinary intelligence. 

3. The design patent No. 4€S7, granted to 
Robert J. Mann, February 7th, 1871. for a 
flaring rim for sieves, whereby they will nest 
together, possesses no novelty, even if it were 
a design which would properly come within the 
patent law. 

In equity. This bill was brought to re- 
strain the alleged infringement of letters pat- 
ent No. 100,597, dated August 23d, 1S70, for 
improvement in sieves, and letters patent No: 
4,0:^7, dated February 7th, 1S71, for design 
for sieves, both granted to Robert J. Mann. 

Cobum & Thacher, for complainant 

S. S. Boyd, for defendant. 



^Reported bv Hubert A. Banninpr, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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TREAT, District Judge.' I have received 
a note from counsel for plaintiff, in whidi 
they desire the result of the action of the 
court to he certified to them. I have not had 
time to write an opinion in this matter. But 
4is this case has been presented in a hurried 
way, as the court was very much occupied at 
the time, and as It will come up hereafter 
on its merits, I wiU merely state the conclu- 
sions so far as this motion is concerned. 
The claim in the patent is for: "The combi- 
nation of the hoop A and sieve-cloth C when 
the ed;?e of the sieve-cloth is clasped within 
the hoop and thus fastened by swaging, sub- 
stantially as and for the purpose specified 
and shown." 

Without going into an elaborate disquisi- 
tion with regard to these matters, it riusft 
suffice that this patent has been twice estab- 
lished as a valid and subsisting patent, and 
for the purposes of this motion must be so 
treated by this court Thereupon, only one 
inquiry is presented: Is the sieve, as used by 
<lefondant, an infringement thereon? If we 
;;o tiirough the mechanical combination in- 
volved in their use by the defendant, tind in- 
to the mechanical combination for which the 
plaintiff, as assignee, has a patent, we will 
find, according to the claims of the patent, 
the essential element is, that the sieve is 
placed Into proper position with regard to 
the hoops, and swaged, which results in 
tightening the sieve below, and produces this 
convenient effect in the form indicated, 
whereby the rim remains, so that the plain- 
tiff's sieve, thus produced, may effect results 
which sieves of this character are intended 
to produce. Now, plaintiff does not claim, 
and cannot claim, that the wire sieve is, sim- 
ply in connection with the rim, patentable, 
because both of those things existed anterior 
to his patent. "What, then, is his patent? 
It is tiiat, in connection with a metallic rim, 
he produces a curve by swaging, whici 
worlis out the results here shown. On the 
oUier hand, defendant takes the wire sieve, 
which is not new at all, connected with the 
i-im, which is fastened by what is known in 
tiie mechanical arts as "double-seaming." 
There is nothing new in double-seaming. It 
is a mode known long before tiiis patent as 
one for fastening not only lid-heads of cans, 
etc., but for a variety of other pm*poses. 
Hence, for tlie purposes of the present mo- 
tion, it is only necessary for this court to de- 
termine first, that the essential element in 
phiintiff's patent is a combination of a hoop 
with a sieve-doth, whereby the edge of the 
sieve-cloth is clasped within the hoop, and 
fastened by swaging. Now, the connection 
of a sieve-cloth with the hoop, in itself, is 
not his patent, unless the swaging follows. 
And he had no patent except for the combi- 
nation. It is a combination patent. Swag- 
ing is the important element in determining 
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this patent What is swaging? It is a me- 
chanical device whereby compression is pro- 
duced In a variety of forms other than a 
plane surface, whether it be curved, hex- 
agonal or otherwise. The essential element 
and advantage of the patent of the plaintiff 
is, that by swaging he fastens his sieve to 
the rim by a swaging process, which tight- 
ens the sieve itself, and thereby necessarily 
produces the rim below, so that the sieve 
itself does not rest on a line with that rim. 
Thus, if it were brought over externally with 
regard to it, the sieve would rest on the rim, 
but by being swaged in the mode here indi- 
cated, not only produces the rim but tightens 
the sieve-head by but one operation, and, so 
far as the swaging is concerned, produces the 
required result. 

The defendant simply resorts to an old and 
well-known mode of double-seaming, which 
is entirely distinct and different from plain- 
tiff's mode. Double-seaming is simply 
double-bending a metallic material so that 
the wire of the sieve passes through one 
hoop with another over it and thus, by fast- 
ening the sieve together, retains its position 
without swa^g at all. There is nothhig 
new in the double-seaming process as a 
mode of fastening. You may fasten a pre- 
serve or any other can by the double-seaming 
process, which is entirely simple in itself-— 
old and well known to every housewife 
and every mechanic. But swaging is an en- 
tirely different matter. It is the producing 
of a given form and g^ven result by the use 
of what are kno\vn as "swaging tools," 
which tools produce from the two parts any 
form that you desire produced. Thus a 
straight impression, parallel, as two hooks, 
produced by compression, is no swaging 
at all. By swaging you may make them 
take any desired form. If you wish to pro- 
duce a curved form, and one tool is pressed 
convex against a concave surface, the ma- 
terial between will take the curved form. 
There is nothing new at all or strange In 
placing two things parallel with each other, 
and with sufficient application of force 
squeezhig them together. There Is nothing 
new in that It is as old as the use of two 
parallel forces. But, by the use of swaging, 
you may give any form you desire, conse- 
quent upon the use of swaging-tools. This 
patent, then, is for the use of a swaging- 
tool, in the manner described in the claim, 
which accomplishes the result therein stated. 
The defendant uses no swaging-tool, but 
resorts to the old and well-known mode of 
double-seaming. This is the essential ele- 
ment on which this bill is founded. 

The second element is for a design patent 
But before passing on that "I will remark 
that looking at the affidavits filed by the 
plaintiff and defendant with regard to the 
alleged infringement of the combination pat- 
ent If the matter rested solely on the affi- 
davits, the weight of testimony would be 
entirely agahist the plahitiff. But there are 
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certain matters, as the supreme court of the 
United States has decided, consonant with 
right reason, which the court can always 
consider independent of affidavits— such gen- 
eral principles as are supposed to be known 
to every one of ordinary intelligence. Now, 
every one of ordinary ohservation and in- 
telligence has known for a long period of 
time what double-seaming is, and, though 
he may not have known the name, he may 
or may not have known what swaging is. 
The testimony before the court shows what 
swaging is, and in the light of these matters 
the court determines that it is an esseniial 
element to plaintiff's patent, that swaging 
should be used in connection with his hoop 
and tightening process. 

The second matter involved in his bill ts 
what is called a "design patent," concerning 
which there are one or more affidavits pre- 
sented. This is the question to be considered 
first. What is a design patent? Complain- 
ant insists that he is assignee of the de- 
sign patent, whereby through flaring— a con- 
ical section— these sieves may be nested. 
Without going into the discussion whether 
this is, within the meaning of the patent 
law, a design patent, which is extremely 
doubtful, it must suffice to say that, in the 
light of the affidavits and common experi- 
ence, the alleged design is nothing new. 
And even if it feU wlthhi the meaning of the 
patent law, as a patentable design, there is 
no novelty in it. Putting one tMng in an- 
other, and making it a littie flarhig instead 
of rectangular, is an old matter. 

Third. Plaintiff claims that this defend- 
ant has infringed his trade-mark. He says 
that his product is called a "metaUic sieve." 
and puts it on the market as "Mann's metal- 
lic sieve." This is his trade-mark. Defend- 
ant's sieve bears the name of this corpora- 
tion— "The St. Louis Wire Goods Company." 
Defendant sends its product on the market 
under its specific brand. So far as any pre- 
tence exists here that the trade-mark exists 
in the words "metallic sieve," disconnected 
from the words "Mann's metallic sieve," there 
can be no foundation for an injunction. The 
metallic sieve is nothing new. It is well-known. 
But if this defendant had designated his 
sieve "Mann's metallic sieve," he would 
have infringed his trade-mark. He stamps 
on the metaUic sieve his own name, thus in- 
dicating that it is his own manufacture, 
and consequently he does not fall within 
any rule known to trade-marks. [See note 
to Alleghany Fertilizer Co. v. Woodside, 
Case No. 20.] This matter has been thrust 
upon me in the midst of other bushiess, 
and I have not had time to write an opinion; 
but it is immaterial in this stage of the hi- 
quiry. I treat the patent as valid, and I 
treat as an essential element of that patent 
the swaging process whereby plaintiff's re- 
sult is produced. As defendant's result is ob- 
tained by other than the swaging process, 
there is no infringement. 
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The defendant's product Is produced by 
double-seaming, which is entirely distinct 
and separate from swaging, and known long 
before this patent was issued. As to the 
designed patent, it is doubtful whether it 
falls within the purview of the patent law. 
If it does it has no novelty. As to plaintiff's 
trade-mark, it is not used by defendant, and 
hence the motion for provisional injimction 
is refused. 



ADAMS EXP. CO., (BANK OP KEN- 
TUCKY V.) 

[See Bank of Kentucky v. Adams Esp. Co., 
Case No. 889.] 
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ADAMS EXP. CO. v. DAVISON et al. 

[3 Bait. Law Trans. (1870,) No. 7.] 

Circuit Court, D. Virginia, 

Equjtt— Parties— Pleading — Inju.sctiojt—Res 
Judicata. 

[In equity. Bill by the Adams Express 
Company against Joseph Davison, the Wash- 
ington, Alexandria & Georgetown Railroad 
Company, Oscar A. Stevens, and W. Jack- 
son Phelps.] 

CHASE, Circuit Justice, delivered opinion 
of court. 

Upon a careful consideration of the plead- 
ings, proofs and arguments in this case, we 
have reached the following conclusions: 

(1) Adams Express Co. was not a party 
to the suit of Davison vs. The Washington, 
Alexandria & Georgetown R. K. Co. and 
others, in the circuit court of Alexandria Co., 
and, therefore, is not bound by any decree 
or order made in tliat cause. 

(2) It is not necessary, in the case, to 
pass definitely upon the question, whether 
the lease made by the Washtagton, Alex- 
andria and Georgetown R. R. Co. to Stevens 
& Phelps on the 5th day of May, 18G0, was 
valid, or, for want of authority not valid, 
as a lease. 

(3) The contracts of the Adams Express 
Co. with the Washington, Alexandria & 
Georgetown R. R. Co. and with Stevens & 
Phelps, representing that company, and in 
actual charge of the railroad with its con- 
sent, viz. the contracts of February 1st, 
1866, and June ISth, 1866, were valid con- 
tracts, and under them the Adams Express 
Co. is equitably entitled to compensation for 
the rent or use of the rolUng stock, in- 
cluding locomotive engines placed upon the 
road by it, and to the surrender of the prop- 
erty in good order, or to payment for Its 
cost or present value with rent, or reason- 
able compensation for use, and also to reim- 
bursement for moneys advanced for repair.^ 
made upon the engines of tiie railroad com- 
pany used upon the road, and for repairs 
of tiie road; and, on the other hand, the 
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Adams Ejqiress Company Is Lound to pay 
to the city of Washington such amoont as 
may be ascertained to be due from the rail- 
road company, not exceeding ?60,000, and 
fulfill the other stipulations of the contract 
on its part. 

c4) The contract of September 16, 1868, 
was between S. M. Shoemaker, on the one 
part, and Stevens and Phelps and Lathrop, 
receiver, on the other part, and there is 
sufficient proof that In making It Shoemaker 
was acting in behalf of the Adams Express 
Company. 

(5) It la not shown by the contracts or 
other proof that the AVashiugton, Alexandria 
& Georgeto\vn R. R. Co. is bound to pay 
anj' expenses incurred by the Adams Ex- 
press Co., or Stevens and Phelps for at- 
torney or counsel fees in litigation, concern- 
ing the road or rolling stock or for services 
of Shoemaker as trustee. 

(6) At the time the original injunction was 
allowed in this cause, Marbury was not in 
possession of tlie railroad as receiver ap- 
pointed by circuit court of Alexandria coun- 
ty, and the Adams Express Co., not being 
a party to or bound by the proceeding in 
which Marbury was appointed, was not de- 
feated of its right to seek relief by its suit 
in the court It is therefore ordered the 
injunction heretofore allowed be continued, 
with leave to complainant to amend the 
bill making S. M. Shoemaker a party de- 
fendant, and that the cause be referred to 
Andrew Jameison, who is hereby appointed 
a master in chancery for this purpose, who 
is directed to examine the depositions and 
documents already taken or filed in the 
cause, and to take fmrther depositions, if 
necessary, upon such reasonable notice to 
all parties to this suit as he may think 
necessary to give them due opportunity to 
attend and to report: (1) What engines or 
other rolling stock have been placed upon 
the road by the Adams Express Company 
at the instance of the Washington, Alex- 
andria & Georgetown R. R. Co. or of Ste- 
vens & Phelps as its lessees or agents, the 
original cost, the present condition, and 
present value of that property, and the 
amount of rent accrued or of fair compensa- 
tion for use. (2) The sums which have been 
paid and the sums which remain due to 
the Adams Express Company for the use or 
rental of engines, cars, or other rolling stock 
employed upon such road, and separately 
the sums paid or due to S. M. Shoemaker 
under his contract with Stevens and Phelps 
and Lathrop, receiver. (3) The sums paid by 
the Washington, Alexandria and Georgetown 
R. R. Co., if any, on account for purchase 
of such engines, cars, or other rolling stock 
from the express company. (4) The sums 
advanced by the Adams Express Company 
for the repair of the road or other use of 
the railroad company under their contracts 
not included imder previous heads. (5) The 
sums paid by the Adams Express Company 



in satisfaction of the claim of the city of 
Washington, or in payment of interest on 
the bonded debt of tlie company or for sink- 
ing fund. (6) In making the foregoing state- 
ments, the master wlU exclude all charges 
for counsel or attorneys' fees, and for serv- 
ices of Shoemaker as trustee, but he may, 
If either party desire, make a separate state- 
ment of such charges, and report such facts 
relating thereto as may appear to him use- 
ful to a correct understanding of the rights 
of the parties. 

And said master Is directed, further, to 
state a general account between the Express 
Co. and R. R. Co., showing at one view 
balances, it any, due to the former upon 
the several suppositions already stated, and 
to accompany such account with a sufficient 
statement of his reasons for his conclusions, 
and to file Ms report with the clerk of the 
court within days. And for the com- 
ing in of said master's report, and for fur- 
ther order, this cause is continued. 
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[See Norwalk Bank v, Adams Exp. Co., Case 
No. 10,354.] 
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ADAMSON V, DEDRICK. 

£2 O. G. 523.1 

Circuit Court, E. D. Pennsylvania. Oct. 17, 

1S72. 

Patents foii Txventioxs— Validity. 

Patent of Charles H. Dedrick, "Improve- 
ment in the Manufacture of Soles and Heels of 
Boots and Shoes from Hides," adjudged in- 
valid. 

In equity. 

Before McKENNAN, Circuit Judge. 

This was a suit in equity, brought by Wil- 
liam Adamson against Charles H. Dedrick, 
under the provisions of section 58 of the pat- 
ent act of 1870, for the purpose of setting 
aside certain letters patent [No. 127,iJ613 
granted to the defendant June 18, 1872, and 
alleged in the biU to be for the same inven- 
tion as the patent granted to complainant 
January 31, 1865. The invention, as set 
forth in defendant's patent, had for its ob- 
ject the economizing of time, labor, and ma- 
terial in the manufacture of the soles and 
heels of boots and shoes, and it consisted in 
cutting from the raw hide pieces approxi- 
mately of the form required and applying 
the tanning process to these pieces alone. 
There was thus saved the additional time, la- 
bor, and material that otherwise would have 
been required in tanning the "waste pieces;" 
the cuttings, being in the condition of raw- 
hide, and not of tanned leather, were valua- 
ble for glue and other purposes, and it was 
claimed that the soles and heels produced 
were of better quality. The complainant's 
patent was for precisely the same invention, 
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except that lie did not Umit himself in the ap- 
plication of this process to the manufacture 
of hoots and shoes; his claim being for: 

Cutthig from raw or untanned hides or 
skins, or parts of the same, pieces of the size 
or about the size and form required for use- 
ful articles of tanned leather, and tanning 
the said pieces after they had been thus cut 
from the raw or untanned hides, as and for 
the purpose herein set forth. 

The bill was filed on the 24th day of July, 
18T2. and the writ of subpoena issued there- 
upon was duly served upon the defendant; 
but the defendant faUed to enter an appear- 
ance, and thereupon, viz., on the ITth day of 
October, 1872, the court, upon motion of 
C Howson, Esq., counsel for complainant, 
granted a decree declaring said patent of De- 
drick whoUy invaUd, inoperative, and void. 



ADDATTE, (UNITED STATES v.) 

[See United States v. Addatte. Cases No. 
■■ 14,422 and 14,423.] 
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ADDERLY v. AMERICAN MUT. INS. CO. 
OP BALTIMORE. 

[Taney, 126.]* 

Circuit Court. D. Maryland. Nov., 1847. 

MaUINE In>U11ANCE — SEAWOllTaiN-ESS-NECESSITT 

TO Rkpaiii Leak. 
1 In order to entitle the plaintiff to recover 
for a loss on a policy of insurance on his ves- 
sel, she must, at the time the policy attached, 
have been seaworthy for such a voyage as she 
was encaged in at the time of the disaster, and 
have been lost by reason of one of the perils in- 
sured against in the policy. 

2. She is presumed to have been seaworthy 
at that time, unless the contrary is proved by 
the testimony; and the burden of proof of un- 
seaworthiness is on the defendant. 

3. If there was a leak in the vessel, at the 
time of sailing on the voyage insured for. of 
such a nature, that a prudent and discreet mas- 
ter, of competent skill and judgment, would 
have deemed it necessary to examine and re- 
nair the leak, before proceeding on the voyage, 
and the disaster was occasioned by hia omission 
to do so, and would not otherwise have hap- 
pened, there can be no recovery for the loss. 

[GitP'l in The Titania, l!>.T<'efl. Kep. lOG-Jintl 
in Union Ins. Co. v. Smith, 8 Sup. Ct. Rep. 
54G, 124 U. S. 405. 

4. But if the character of the leak were such, 
that a master of competent skill and judgment 
might reasonably have supposed that she was 
seaworthy for the voyase in which she was 
then encaged, notwithstanding the leak, and 9n 
that account, omitted to examine and repair, 
then such omission to examine and repau: will 
be no bar to the recovery. 

In admiralty. This action was instituted 
on the 31st October, 184G. The plaintiff was 
a British subject, residing at Nassau, the 
owner of the brig Victoria; and he brought 
tms action against the American Mutual In- 
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surance Company of Baltimore, upon a pol- 
icy of insurance effected on said vessel, 
which was lost on the voyage insured for. 
The defence taken was unseaworthiness at 
the time of the insurance; and negligence 
on the part of the master or owner, after 
the voyage had commenced. The facts of 
the case do not appear, except in the fol- 
lowing prayers, on the part of the plaintiff 
and defendant, and the court's instructions 
to the jury. 

Plaintiff's Prayers. 

1. That the question of seaworthiness, or 
imseaworthiness, is a question for the jury; 
and that the presumption is that the brig was 
seaworthy, till the contrary is proved. 

2. That the burden of proof of unseawor- 
thiness is upon the defendant. 

3. That in determining whether the vessel 
was seaworthy or not the jury are to regard 
the whole evidence; and that part of the ev- 
idence bearing on said question, consists of 
the reports made to the said defendant and 
other underwriters in Baltimore, by their 
agent. Captain Clackner, and the fact of the 
receipt of the premium on the policy, after 
tiie defendant had been made acquainted 
with the particulars of the disaster which 
had happened to the brig, as the same were 
set forth in the papers delivered to them by 
the plaintiff's agent 

4. That although a leak may have been 
sprung on the second day after leaving Long 
island, and continued for the time stated in 
tlie evidence; yet, that if on the third day, 
being the day of the brig's touching at Nas- 
sau, and some time before readiing there, 
the leak stopped, and the vessel did not 
spring a leak for between three and four 
days after leaving Nassau, and the leak was 
then caused by stress of heavy weather and 
high seas, then that there was no negligence on 
the part of the master or owner, in not 
causing said vessel to be carried into Nassau 
for examination and repairs. 



^[Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 



Defendant's Prayers. 

1. The defendant prays the court to in- 
struct the jury that, before the plainUff can 
recover in this case for the loss of the brig 
mentioned in the policy sued on, the jury 
must find that, at the commencement of 
the risk, the brig was tight, staunch, strong 
and well found for a voyage from Long 
island to New Orleans, by way of Nassau, 
with a cargo of salt; and that neither her 
construction nor the materials of which she 
was built, were such as to render her unfit 
to encounter the ordinary sea-perLls of such 
a voyage. 

2. The defendant further prays the court 
to instruct the jury that, if they find from 
the evidence, that upon the first day after 
leavhig Long island, with ber cargo of salt, 
the said brig began to leak, so that it was 
necessary to pump her every half-hour, and 
that she contmued to leak until her arrival 
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at Key West, where she was condemned 
as utterly xinsea worthy, by the report of the 
surveyors, given in evidence, and that she 
commenced leaking in this manner in mod- 
erate weather, witliout any apparent cause, 
or extraordinary accident, to which the lealc- 
ing could be ascribed, and that the leak con- 
tinued for four or five days before the brig 
encountered any heavy weather or high seas 
at all, there is a strong presumption that the 
brig was unseaworthy when she sailed from 
Jjong Island; and In the absence of any 
proof, on the part of the plaintiff, of any 
sea-peril occurring to the brig, between the 
time the risk commenced and when she be- 
gan to leak, sufficient to produce the leak, 
the plaintiff is not entitled to recover. 

3. The defendant further asks the court 
to instruct the jury that, if they find the facts 
stated in the preceding prayer, and further 
find that the said brig, upon the second day 
after leaving Long island, being in a condi- 
tion to need repairs, and after she had been 
for a day leaking so badly that it was foimd 
necessary to pump her every half-hour, ar- 
rived off Nassau, her home port, where she 
could have been fully repaired, and where 
the master went ashore at 10 P. M. of one 
day, and returned at 10 A. M. on the fol- 
lowing day, after having communicated with 
the owners and received his instructions to 
proceed upon the voyage to New Orleans — 
under all these circumstances there was neg- 
ligence on the part of the master or owner, 
in not having the brig examined and re- 
paired at Nassau, and the defendant is not 
liable for any subsequent loss or damages 
to said vessel, which was produced or in- 
creased by such negligence. 

R. Johnson and J. M. Campbell, for plain- 
tiff. 
Brown & Brune, for defendant. 

TANEY, Circuit Justice. 1. In order to 
entitle the plaintiff to recover, the vessel 
must have been seaworthy at the time the 
policy attached; that is to say, seaworthy 
for such a voyage as she was engaged in 
at the time of the disaster; and have been 
lost by reason of one of the perils insured 
against in the policy. 

2. But she is presumed to have been sea- 
worthy at that time, imless the jmy find the 
contrary is proved by the testimony; and 
the burden of the proof of unseaworthiness 
Is on the defendant. 

3. If, when the vessel touched at Nassau, 
the leak, mentioned in the testimony, was 
such, that a prudent and discreet master, of 
competent skill and judgment, woiild have 
deemed it necessary to examine and repair 
the leak before proceeding on the voyage, 
and the Jury find that the disaster was oc- 
casioned by his omission to do so, and woul^ 
not otherwise have happened, then the plain- 
tiff is not entitled to recover. 

4. But if the jury find that, from the char- 



acter of the leak, a master of competent 
skill and judgment might reasonably have 
supposed that she was seaworthy for the 
voyage in wliich she was then engaged, not- 
withstanding the leak, and on that account 
omitted to examine and repair, then such 
omission to examine or repair the vessel at 
Nassau, is no bar to the recovery of the 
plaintiff. 
Verdict for the plaintiff. 



Case N"o. 76. 

In re ADDISON. 

[3 Hughes, 430.]* 

District Court, E. J>, Virginia, April Term, 

1874. 

District Codht— Jurisdiction in Bankruptcy — 
Liquidation of Liens — Discretion of Court 
— Power of Register. 

1. The banlcrupt court has exclusive jurisdic- 
tion to liquidate the liens upon a bankrupt's 
real estate; but whether it will exercise this 
jurisdiction in any case is a matter for its own 
discretion, and this discretion must be exer- 
cised by the court itself, and cannot be dele- 
gated to or assumed by the register. 

2. It is irregular to undertake to sell real es- 
tate free from incumbrances until all liens and 
their priorities are fully ascertained. 

In banliruptcy. The case as shown by the 
record is as follows: John Addison, Jr., the 
present bankrupt, by the partition of liis fa- 
ther's real estate, became the owner of a 
tract of land situated in Northampton coun- 
ty, Virginia. Under the decree of partition 
liens were retained for owelty of partition 
in favor of the estate of Edward V. Addison 
for $895, Bettie E. Fisher for $198.33%, and 
William R. Fisher for $420, upon the tract 
called Grapeland, which was assigned and 
set apart to him. In January, 186G, the said 
Addison conveyed to Mrs. E. A. Turner, by 
mortgage deed, this tract of land, subject to 
the aforesaid liens for owelty of partition, 
to secure a loan of $4530.86, with interest 
thereon at the rate of six per centum per an- 
num. In 1872 Mrs. Turner brought her suit 
on the chancery side of the circuit court of 
Nortliampton county for a foreclosure of her 
mortgage and a sale of the mortgaged prem- 
ises. In 1873, before a sale could be had un- 
der decree of the state court, Addison took 
the benefit of the bankrupt act, and thereup- 
on all proceedings in the suit instituted'in the 
state court were suspended. Edward D. 
Pitts, one of the petitioners, was appointed 
assignee of said bankrupt, and upon his peti- 
tion an order of sale of the said tract of land 
was made by the dLstrict court of the United 
States at Norfolk. In August, 1873, the land 
was sold by the said assignee and purcliased 
by Mrs. Turner at the price of $5500. The 
sale was reported by tlie assignee to the reg- 
ister and approved by him, and he proceeded 
to ascertain the liens and their priorities up- 
on the fund, in the hands of the assignee, 

^[Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.! 
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arising from the sale. Upon the coimns in 
of the register's report, ascertaining the liens 
and their priorities upon the said fund, Mrs. 
Turner excepted to the same upon the fol- 
lowing grounds: 1st Because out of the 
fund arising from the mortgaged subject, E. 
P. Pitts, a creditor, was allowed the sum of 
$125.90, with interest, and the said sum given 
priority over her debt secured by mortgage. 
2d. Because John Addison, Jr., the bankrupt, 
was allowed $525.39 with interest, out of ihe 
said fund, and the said sum given priority 
over her debt secured as aforesaid; and 3d. 
Because T. C. Walston, assignee in bank- 
ruptcy of John Addison, Sr., was allowed the 
sum of $184.77, with interest, out of tlie sale 
of the land on which she held a mortgage. 
The court sustained each and all of these ex- 
ceptions, and directed the assignee to pay: 
1st. The liens for owelty of partition; and, 
2d. The balance of the money in his hands 
from the sale of the said tract of land over 
to Mrs. E. A. Turner. B. D. Pitts, the as- 
signee in bankruptcy, and Walston, assignee 
In bankruptcy of John Addison, Sr., did not 
ask the action of the court below to be re- 
viewed. But E. P. Pitts, the creditor, peti- 
tioned for a review. The claim of this peti- 
tioner was a judgment obtained in the cir- 
cuit court of Northampton county In Novem- 
ber, 1872, by John Addison, Jr. (now bank- 
rupt), against W. R. Fisher, and assigned by 
Addison before his bankruptcy to E, P. Pitts. 
At the time of the assignment of this judg- 
ment by Addison to Pitts, Addison was large- 
ly more indebted to Fisher than the amount 
of the judgment recovered against Fisher 
and assigned to Pitts. Upon this judgment 
thus assigned, Pitts caused an execution of 
fieri facias to issue against the goods and 
chattels of Fisher. Fisher enjoined in the 
state court the collection of this judgment 
for $125.90, and upon a hearing of the case 
the injunction was perpetuated and the judg- 
ment of $125.90 was, by the decree of the 
said circuit court, directed to be applied as a 
payment pro tanto upon the amoimt due 
Fisher by Addison, as an equitable set-off. 
See Wayiand v. Tucker, 4 Grat. 2G7. That 
court held that Pitts was substituted to the 
rights of Addison by the assignment of the 
judgment, and took the judgment subject to 
be set off against Fisher's imsatisfied lien for 
owelty of partition, and to be extinguished 
by that lien. It was so ordered by a decree 
of a court of competent jurisdiction, and the 
subject was res adjudicata. But the register 
in bankruptcy overruled this adjudication of 
the circuit court, and allowed tliis judgment, 
which had been thus satisfied, priority over 
Mrs. Turner's debt, and directed the assignee 
to pay it a second time out of the money in 
the custody of the court. Upon exception, 
the district court reversec the register. 

Upon this ruling of the district court, E. P. 
Pitts, the creditor, appealed to the supervi- 
sory jurisdiction of the circuit court, which 
aflirmed the decree of the district court 



The following was the decision of the dis- 
trict court, rendered by HUGHES, District 
Judge: 

This bankrupt's farm, in Northampton 
cotmty, worth some $6000, was incumbered 
by undisputed owelty and mortgage hens to 
the amount of about $9000. The register, B. 
B. Foster, ordered the land to be sold free 
of incvmabrances, before any previous ascer- 
tainment of lions and their priorities. The 
sale was made by the assignee, E. D. Pitts, 
and duly reported. Tlip register confirmed 
the sale. The register then drew up a re- 
port of the liens upon the land, and of their 
prioi'ities. Exceptions were taken to this re- 
port by the mortgagee and principal lienor, 
Mrs. Elizabeth A. Turner. On these excep- 
tions the case comes for the first time before 
this court since the order of reference. These 
proceedings seem to require an announce- 
ment of the principles which will govern the 
court in dealing with real estate incumbered 
by liens equal to, or exceeding its value, 
where the probability is small of the banlc- 
rupt's estate having any interest in a sur- 
plus, or equity of redemption. 

Since Judge Story's decision in the Case of 
Christy, reported in 3 How. [44 U. S.] 2(J2, 
the very language of which is embodied in 
the jurisdictional clauses of the general bank- 
rupt act of 18G7, no doubt has been enter- 
tained of the power of a bankruptcy court of 
the United States to control the entire estate 
of the bankrupt, both contingent and actual, 
whether it be not or be tlie subject of litiga- 
tion In other courts, and In whatever stage 
of litigation. Whethei", tlierefore, a bank- 
rupt court whl exercise its jurisdiction over 
such part of the bankrupt's estate as may be 
the subject of litigation in -other courts, or 
be covered by liens equal to or exceeding its 
value is not a question of power and right, 
but only of discretion. 

For obvious reasons the bankrupt court 
must reserve to itself, in every case, the de- 
cision of the question whether or not it will 
exercise this discretion. And, therefore, no 
assignee of a bankrupt can have power to 
sell real estate, which is subject to liens, fi-oe 
of incumbrances, without a special order of 
court. The register has no power to confer 
such authority. It can come only from the 
com't itself. The exercise of this authority 
involves considerations of great delicacy, in- 
asmuch as it often produces a conflict of ju- 
risdiction with other courts. The idea is not 
to be tolerated that any but the court itself 
may assume to exercise a discretion so im- 
portant and so responsible. This discretion, 
reposed by law in the bankrupt court, can- 
not be delegated by it either by general rule 
or special order, to either the assignee or the 
register; much less can the discretion be as- 
sumed by either of those ofiicers. Rule 38, 
^f the series of rules adopted by this court 
on the 21st day of September, 1869, cannot 
logically, and must not in fact be construed 
to delegate such a discretion; nor does tiie 
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order (form No. 4) ot reference to the reg- 
ister Intrust to that officer the exercise of 
such a discretion. 

In the exorcise, itself, of this often delicate 
<liscretion, this court will not interfere with 
trustees or local courts In their proceedings 
to subject real estate to iniquestionod liens, 
where there is little i)robabtllty of a surplus 
or of an equity of redemption resulting to 
the banUrupt's estate; but the court will 
content itself with requiring the assignee to 
become party to suits or to trustee's sales. 
AVbere there is nothing to be sold that Is 
liUely to be available to the assignee, any ac- 
tion of this court for the liquidation and set- 
tlement of such lieus and for the sale of 
property subject to them, would cause a use- 
less expense both to the lienors and the 
banknipt's estate, producing nothing. Inter- 
ference of this unavailing character, besides 
being futile of any good to the bankrupt's es- 
tate, would unnecessarily take away from 
the persons really interested in tlie land the 
right of having their liens adjudicated by tlie 
courts of the counties where they reside and 
where the property subject to the lien lies— 
a right which is not lightly to be disregarded. 

I am, therefore, free to say, that If this 
matter of the Grapcland farm, or John Addi- 
son, Jr., bankrupt, had come before me in 
its inception, 1 should not have interfered 
with tlie proceedings of the circuit court of 
Northampton county, looking to a foredo- 
fiure of the mortgage of Mrs. B. A. Turner, 
and to a settlement and discharge of the 
owelty and mortgage liens resting upon that 
farm, it being confessedly worth less than 
$0000, and those lions amounting to §9000. 
There was plainly no possibility of a result- 
ing surplus or equity of redemption to the 
bankrupt's estate; no possibility of any tangi- 
ble Interest having passed, under the opera- 
tion of the 14th section of the bauknipt law, 
to the assignee. But finding the case here, as 
I do. under these circumstances, and those 
who would have a right to complain of its 
having been brought here being willing now 
to acquiesce in the action of this court, I will 
give to the matters before me such adjudi- 
cation as seems proper. 

I am to pass upon the exceptions which 
have been taken by the mortgage creditor, 
Mrs. E. A. Turner, to the report and orders 
of the register of the 11th and 14th of Octo- 
ber, 187;^. 

1st. Her first exception is to tlie register's 
allowance of the claim of $125.00 to E. P. 
Pitts in the form of a judgment in favor of 
John Addison, Jr. (now bankrupt), v. "W, R. 
Fisher, one of the owelty lienors, which was 
assigned to Pitts before tlie banki-uptcy. It 
is conceded that as against Fisher this judg- 
ment is extinguished, it having been subject 
to the right of set-ofiC which Fisher had 
against Addison for an owcltj- lien of $420 
on the Gnipeland farm; a court of compe- 
tent jurisdiction having decreed that it 
should be applied as a credit upon that owel- 



ty debt due Fisher. This decree of the local 
court was rendered on the principle that the 
equity of Fisher was superior to that of 
Pitts. But it is claimed that Pitts was sub- 
stituted somehow to the rights of Fisher, 
and stands in Fisher's shoes as a lienor, to 
the extent of l;is judgment, against Addison's 
land, which he had mortgaged to this ex- 
ceptant. It is not shown how this substitu- 
tion has taken place. Pitts has no otnei 
rights than Addison himself could have had 
if the judgment had not been assigned. By 
the transfer he was simply substituted to the 
rights of Addison. He took the judgment 
subject to its liability to be set off against 
Fisher's owelty claim, and to be annulled and 
extinguished as a part of that lien. It was 
thus annulled by decree of the local court 
As a lien it Is res adjudicata. Pitts's re- 
course is against Addison, or his estate, of 
whicJi he is only a general creditor. His eq- 
uity is for compensation out of that estate. 
Mrs. Turner's equity as to her debt is for 
payment out of the estate generally, and out 
of the mortgage subject especially, after the 
unpaid owelty liens have been paid. Pitts 
is only a general creditor. Mrs. Turner is a 
general and a lien creditor, and her equity is 
superior to that of Pitts. The exception to 
this allowance out of the mortgage fund 
must therefore be sustained, and the allow- 
ance disapproved. 

2d. This mortgagee's second exception must 
be sustained upon a somewhat similar ground. 
Tlie bankrupt, John Addison, Jr., was a dev- 
isee of Joseph "W. Addison before the parti- 
tion which gave Grapeland to John in his 
own right and as Joseph's devisee, subject 
to owelty liens, and also, as to Joseph's in- 
terest, subject to the general debts of this 
devisor. Shortly after the partition, Rnd aft- 
er coming into possession of Grapeland, he 
mortgaged the farm for a debt to Mrs. Tur- 
ner, conveying all his right title, and Inter- 
est, individually and as devisee, to her with 
general warranty. By transactions which 
need not be recited, John Addison, Jr., him- 
self, afterwards and before his bankruptcy, 
became the holder of a debt against Joseph's 
estate, for which the register now allows 
him $525.39. Tills debt was also allowed on 
some undefined doctrine of substitution. By 
taking in this debt of Joseph Addison and 
becoming himself its owner, John's mortgage 
deed became operative against it in his own 
hands. Mrs. Turner's equity against it as his 
property, under his own mortgage deed, is 
certainly superior to any equity he may have 
against her; and the register's allowance of 
this §525.39 to Addison, as an exemption, 
cannot be approved. 

3d. The mortgagee's third exception is to 
the register's allowance of $184.77 to Thom- 
as 0. Walston, assignee in bankruptcy of 
John Addison, Senior's, estate, as a general 
creditor of Joseph Addison, deceased, devisor 
of John Addison, Jr. As a claim in prejudice 
of Mrs. Turner's mortgage lien, the allow- 
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ance cannot stand. John Addison, Jr., took 
Joseph's interest in Grapeland as devisee as 
early as the fall of 18G5; and he mortgaged 
his whole interest to Mrs. Turner in 1866 hy 
recorded deed. As late as November 4th, 
1873, the derk of the county and circuit 
courts of Northampton county certified that 
there had been no qualification on the estate 
of Joseph Addison, deceased, and no fidu- 
ciary accounts; tliat no classified account of 
debts was ever returned to the clerk's ofiice 
of either of the courts, and that no suits 
were brought or were pending in said courts 
for the settlement of the estate. The bona 
fides of the mortgage deed is not questioned, 
and section 5, c. 127. p. 934, of the Code of 
Virginia, provided that the bona fide convey- 
ance by a devisee of real estate shall be good 
against creditors of the e.state in cases 
where, at the time of such conveyance, no 
suit shall have been commenced for the ad- 
ministration of assets, nor any reports have 
been filed of the debts and demands of those 
entitled. The representative of Addison, Sen- 
ior, therefore, claiming upon a debt of the de- 
ceased devisor, chargeable agahist his devi- 
see, cannot make good his claim against the 
mortgagee of Grapeland, an innocent pur- j 
chaser, without notice, and he ranks only as 
a general creditor of this bankrupt The al- 
lowance to Walston is disapproved. 
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exandria; and Tibbs v. Parrott, [Cases 14,- 
022, 14,023,] Washington, June, 1806. 

(DUCKETT, J., absent.) 



ADDISON, (SMITH t.) 
[See Smith v. Addison, Case No. 12,998.] 



ADBIiAIDE, The, (CHADWICK v.J 

[See Ohadwick v. The Adelaide, Case No. 
2,571.] 



Case No. 77. 

ADDISON V. DUCKETT. 

[1 Cranch, C. C. 349.]* 

Circuit Court, District of Columbia. Oct, 1806. 

EQOITT— Pl-EA1>1NG— AN-SWEll— VeKIFICATIOX. 

An aiSwer in chancery is not sufficiently au- 
thenticated unless the autliority of the justice 
of the peace, before whom it was sworn, be 
sufficiently shown, 

[In equity.] Injunction. Motion to dis- 
solve. It was objected that the answer does 
not appear to be sworn, «fcc., there being no 
certificate but that of the justice himself, 
that he was a justice of the peace for Prince 
George's county, in Maryland, at the time he 
administered the oath. This court has never 
gone so far as to admit an answer sworn and 
certified in tliis manner. In England, the 
answer is taken by commission. 

THE COURT refused to consider the an- 
swer as sufficiently certified, and refused to 
dissolve the injunction. The court cited the 
cases of Wright v. West, [Case No. 18.102,] 
and Lloyd v. Lund, [Id. 8.433,] at Alexandria, 
March, isOC; Watson v. Tapscot, [Id. 17,200,] 
Alexandria, March, 1805; Potts v. Ghequere, 
[Id. 11,346,] Alexandria, March, 1S05; Wilson 
V. Stewart, [Id. 17,837,] Alexandria, June. 
1803; MandevUle v. Ringgold, [Id. 9,015,] Al- 

*[Reported by Hon. William Cranch, Chief 
Judge.] 



ADELAIDE, The, (GREEN v.) 
[See Green v. The Adelaide, Case No. 5,752.) 

Case No. 78. 

The ADELE. 

[1 Ben. 309.]^ 

District Court, S. D. New York. Aug., 1867. 

PUACTICE— PuiOltlTiES— STATR LiB.^S. 

1. Where several libels were filed apain.st a 
ship by material men, and the vessel was sold, 
and application was made to the court to decree 

Eayment out of the proceeds, the last libel filed 
eing to enforce a lien given by the law of the 
state of New York: Hdd, that the court had 
no jurisdiction to enforce the state lien. 

2. The other decrees should be paid in the 
order in which the libels were filed, each d^ 
cree being paid with its costs until the fund 
was exhausted. 

[Cited in The Arcturus, 18 Fed. Ren 744, 
and in The Lady Boone, 21 Fed. Rep. 733.] 

In admiralty. Several hbels were filed by 
material men claiming liens against the ship 
Adele. The vessel was sold without oppo- 
sition, and the proceeds paid into court, 
and the several libellants, having had the 
reports of the commissioner as to their sev- 
eral amounts confirmed by the court, ap- 
plied to the court to decree payment out of 
the funds. The libel lastfiled was by Charles 
Wall and others for suppUes, but they claim- 
ed a priority in payment over all the others 
[Libel dismissed.] 

SHn^MAN, District Judge. Decrees in 
favor of the material men, on their several 
libels, according to the amounts found due 
on confirmation of the commissioner's re- 
ports in tlio several cases, are to be en- 
tered and satisfied, out of the funds in tht 
registry of the court arising out of the saiu 
of the ship, in the order in which the libels 
were filed. The amount of each decree, to- 
gether with the costs, in the above named 
order, is first to be paid, until the fund is 
exhausted. ITie claim of priority set up by 
the libellants, Charles Wall and others, is 
disallowed. The libel in this latter case 
seeks to enforce the lien given by the local 

'[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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law of the state of New York, and not to 
enforce the lien given by the general mar- 
itime law. Since the alteration of the 
twelfth rule of the supreme court of the 
United States, these local liens cannot be 
enforced by proceedings in rem in this court, 
although the language of the rule, as mod- 
ilied, refers only to domestic ships. The ob- 
ject of that court in the alteration was to 
relieve the courts of the United States from 
the "necessity of examining and expounding 
the varying lien laws of the state, and of 
carrying them into execution." The St. 
Lawrence, 1 Bhick, [6C U. S.] 530. This libel 
avers no lien, except that under the state 
law, but expressly avers that the libellants 
filed specifications and items of the articles 
furnished In the county clerk's oflice in the 
county of New York, under the state law, 
and that the claim thereby became a lien. 
As I understand the law, the process in rem 
cannot be used in this court for the enforce- 
ment of such a local lien, and, therefore, 
this court is without jurisdiction. Let a de- 
cree be entered, dismissing this case of 
Charles WaU and others, without costs. 



Case No. 79. 

The ADBLIA- 

[1 Hask. 505.]^ 

District Court. D. Maine. Feb., 1874. 

Tdwagk — Nkgi.ioence — Blmidex of Fkoof. 

1. A contract for towage requires from the 
tuff that degree of care and skill which prudent 
navigators usually employ. 

2. When towage is voluntarily attempted in 
dnngeroiis and perilous places, the tug must ex- 
ercise skill and care commensurate with the 
perils it assumes to encounter. 

3. The burden rests upon the libellant, who 
seeks damages from negligent towage service, 
to prove that the injury resulted from the fault 
of the tug. 

In admiralty. Libel in rem for damages 
sustained from negligent and improper tow- 
age service. Defense that the injury resulted 
from inevitable accident. The cause was 
heard on libel, claim, answer and proof, [De- 
cree for libellants.] 

A. A. Strout and John C. Dodge, for libel- 
lants. 
Wm. L. Putnam, for claimants. 

FOX, District Judge. This steam tug Is pro- 
ceeded against by the owners of the schooner 
Ilany L. Wlaitten of Quincy, ta recover the 
damages sustained by said schooner being 
forced upon the rocks on the eastern shore 
of the Kennebec river above Gardner, when 
the tug was attempting to wind her prepar- 
atory to towing her to sea. The injury took 
place in the forenoon of May 26, 1873. The 
H. L. Whitten is a new three masted vessel 

*rReported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



of 481 tons, and had taken on board a fuU 
cargo of ice at the Knickerbocker loading 
pier at Farmingdale. On the morning In 
question, she was winded by her master and 
crew with warps and the force of the cur- 
rent while at this pier, and without the aid 
of a tug, and then dropped down river 400 
to 500 yards and came to anchor. 

The Adelia Is a powerful tug of greater 
steam capacity than any other then employed 
on the river, surpassed at that time by one 
only on the Penobscot, all other tow boats in 
this state being much Inferior to her; the 
claimants, the Knickerbocker Towage Co., 
control the towage business on this river, 
and they had at that time contracted for a 
more powerful tug, and it has since been 
completed, and is now employed in the busi- 
ness upon the river and at sea. The loading 
wharf of the ice company is on the western 
shore. Is buUt upon a shoal in three blocks or 
piers of logs, is about 250 feet wide on tlie 
Tlver, and extends from the bank into the 
river about 300 feet at the upper corner and 
nearly to the channel, where there was at 
this time about fourteen feet at low water, 
the freshet which had increased the depth 
about four feet at its height, having fallen 
about one half on May 26. The current of 
the river as it passed by the upper comer 
of the loading pier run at the rate of four to 
five knots, and set strongly towards the east- 
em shore, forming an eddy in front of the 
piers, which was of a triangular form about 
100 feet in width at Its base, which was a 
short distance below the lowest pier. From 
these piers there was a depth of about foiur- 
teen feet, for a width of 300 feet. On the 
eastern shore, 500 to 600 feet below the lower 
pier, a shoal extends about half way across 
the river with large rocks upon it The 
center of the current passed near the outer 
point of this shoal, and then turned towards 
the west shore. In this condition of things 
the master of the Adelia, with the tide about 
two hours flood, made fast with the usual 
lines to the starboard side of the schooner, 
and after her anchor was free, took the entire 
control of both vessels, being at his wheel, 
with the master of the schooner at her helm. 
Steam was put on, the vessels were taken 
slowly up river, just below the pier they 
swung oflC somewhat into the eddy, the ob- 
ject being to place the stem of tlie schooner 
in the eddy, there to be retained by the tug, 
whilst the bows by the force of the current 
would be swung round, so that the vessel 
could be properly guided by the tow ahead. 
In the present case it unfortunately happened 
that the stem of the vessel was not held 
and retained in the eddy, but she was taken 
out bodily into the current, and was set by 
the force of the current at the same time 
down river, and over towards the eastern 
shore, forcibly striking upon the rocks on the 
shoal, and with such violence as to do great 
damage to her keel and garboard, causing 
her to fill with water and sink «n the we^tP'-n 



,ADELrA (Case No. 79) 



[1 Fed. Cas. page 172] 



shore, where she was towed by the tag. She 
was subsequenUy taken into the Portland di*y 
dock, and there repaired at consmerahle ex- 
pense, lor the recovery of which this libel 
Is instituted. 

"It must be conceded that an engagement 
to tow does not Impose either an obligation 
to Insure or the liability of common carriers. 
The burden is always upon him, who alleges 
the breach of such a contract, to show either 
that there has been no attempt at perform- 
ance, or tliat there has been negligence or 
unskillfulness to his injury in the perform- 
ance. The contract requires no more than 
that he who undertakes to tow shall carry 
out his -undertaking with that degree of cau- 
tion and skill, which -prudent navigators usu- 
ally employ in similar services; but there 
may be cases in which the result is a safe 
criterion by wliich to judge of the character 
of the act which has caused it" The Webb, 
14 Wall. [81 U. S.] 414. 

In The Syracuse, 12 Wall. [79 U. S.] 171, 
the court says: "It (the law) does require on 
the part of those persons engaged in her 
management (a towboat,) the exercise of 
reasonable care, caution, and maritime skill, 
and if these are neglected and disaster occurs, 
the towing boat must be visited with the con- 
sequences." 

In Transportation Co. v. Downer, 11 Wall. 
[78 IT. S.] 134, the language Is: "A presump- 
tion of negligence from the simple occur- 
rence of an accident seldom arises, except 
when the accident proceeds from an act of 
such a character that when due care is taken 
in its performance, no injury ordinarily en- 
sues from it in similar cases, or where it is 
caused by the mismanagement or miscon- 
struction of a thing over which the defendant 
has immediate control, and for the manage- 
ment or construction of which he is responsi- 
ble." 

Guided by these authorities, does the 
evidence in the present case establish neg- 
ligence or want of care on the part of the 
master of the tug, it being admitted that 
the master and those on board the schooner 
in no way contributed to the disaster? It Is 
said that the place chosen for winding this 
vessel was dangerous and unsafe, and that 
it might have been safely accomplished at 
the anchorage. The testimony shows that 
on some occasions vessels had been winded 
near where this vessel was at anchor, but 
that the most usual practice had been to 
take them up into the eddy, and avail 
tliomsolves of the two counteracting forces, 
that of the eddy to hold and the current 
to wind the vessel, and that this had in 
every instance been successful; but none of 
these vessels were so large as the Whitten; 
that the place selected was much more dan- 
gerous than that near the anchorage the 
court cannot doubt, as the current was much 
stronger, and the shoal and rocks necessarily 
endangered the safety of the vessel, if she 
became beyond the control of the tug; but 



the advantages from the eddy and current 
combined greatly contributed to the ease and 
speed with which the winding could be ac- 
complished, whilst at the other place there 
was no eddy to profit by, and the winding 
could only be done by the tug moving to 
and fro In a narrow space, though somewhat 
wider than at the piers. It is said that there 
would be danger from a collision with the 
bridge at Gardner, if for any cause the tug 
did not wind tlie schooner at the first at- 
tempt; but this objection does not appear 
to the court of any great weight, consider- 
ing the distance more than a half mile, 
which the bridge was below the anchorage. 
The court has little doubt that the anchor- 
age was the safest place for this object, and 
that the main reason why it was not there 
attempted was, that ordinarily the winding 
was much sooner accomplished In the other 
position, and without the trouble attending 
the backward and forward movements of the 
tug, which were requisite in still water to 
wind the vessel successfully. 

Under the circumstances the court does 
not discover that want of proper care on 
the part of the master of the tug in attempt- 
ing to wind the schooner at the place he did, 
which should subject the tug to liability for 
this disaster. The master of the tug well 
knew all the dangers which attended this 
locality, which were neither few nor small. 
He knew the current there was more violent 
than at the anchorage, that the width of 
river for Ms movements did not excee<l 300 
feet, with the current setttog strongly to 
the easterly shore as well as downward, 
that the shoal with the rocks thereon project- 
ed nearly half the width of the river and 
into the current, and that if the tow should 
become immanageable and escape the con- 
trol of the tug, she must be taken down 
broadside by the current and thrown upon 
the shoal and rocks, inevitably subjecting 
her to damage; that in order to prevent 
this. It was absolutely requisite that tlie 
tow should be held back, and not presented 
broadside to the current, and to accomplish 
it, that the stem and larger portion of the 
hull of the vessel must not be allowed to 
pass out of the eddy, but must without fail 
be held therein, as when the tow was be- 
yond the eddy the tug was powerless to gov- 
ern her, either by preventing her shooting 
on towards the eastern shore, or swinging 
her bow down river so that she could pass 
down with the current. Knowing as the 
master must aU these dangers, and If ne 
did not know them then he was not qualified 
for his position, and having without consul- 
tation with the master of the schooner chosen 
to make the attempt to wind her in that lo- 
cality, in the opinion of the court, a much 
higher degree of care, skill, and attention 
was demandfKi of him, than if he had under- 
taken the same movement under circum- 
stances free from danger. If the place se- 
lected had been deep, broad, open, still wa- 
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ter, free from rocks and shoals, it is clear 
that the master would not have been ex- 
pected to tjxercise the same carefulness and 
attention and good judgment as to the speed 
and management of his tug, and in holding 
the low always under instant control, as he 
would when there was great and immediate 
danger, with strong forces to contend with, 
which if not properly met involved the de- 
struction of the property under his charge. 
In the one case, the consequences attending 
his neghjct would not ordinarily result In 
loss or damage to any great extent; the 
tow by reason of too great speed miglit run 
nearer the shore, or from want of proper 
control might ran ashore upon soft bottom, 
but no injury would probably be sustained 
thereby; whilst in tlie otlier position, with 
rocks and shoals and rapids to encounter. 
If the tow was not entirely in control of 
the tug, by running a space of not more 
than Jifty feet from the intended course, 
she might subject the tow to immediate 
peril and disaster. 

TliG tug is only chargeable with reason- 
ably proper skill and care; but in the opin- 
ion of the court, these are relative terms, 
and uuist be understood to be such as are 
reasonable and proper, and demanded by 
the peculiar circumstances and emergencies 
of the case. The master admits that every- 
thing depended on availing himself of the 
eddy; that his motive in attempting to wind 
the vessel at this place was wholly the com- 
bined forces resulting from the eddy by re- 
taining the stern, whilst the current swung 
round the bOAv, and that if he lost the eddy 
and i-un out of it, his tug was powerless 
to save the vessel. He admits that he failed 
to accomplish his intended pnipose; and in 
the opinion of the court the circumstances 
attending the disaster are such as to require 
of iilm a reasonable and satisfactory expla- 
nation of the cause and occasion, and why 
the result in the present case was so very 
different from what had been previously the 
case. 

The master of the tug testifies: *'After 
they started ahead I gave the speed bell 
as was my practice; I steamed ahead for 
the Ivnickerbocker wharf, and when within 
300 feet of the lower pier slowed down and 
let her range up toward the pier; the ves- 
sels' headway nearly stopped, and finding 
I was not going to reach out just as I 
wanted, I touched her up with the slow bell 
that she might range further up; ranged i 
out by the lower pier and everything looked 
well in my judgment for a good swing; 
could not ask for anything better than it 
looked at that time. The tide took the ves- 
sel, and as soon as her bow ranged into the 
main current, gave the engineer the bell to 
back her and back her strong. The tide 
took her and we ranged off from that pier 
sidewise to the current until we went down 
onto the shoal and rocks, when she swung 
roimd and I shoved her onto the other shore. 



I went up as high as I did because I wanted 
the stem of the schooner to come right up 
to the lower pier, with her quarter just as 
near as I could have it, in order to get the 
advantage of the eddy. I wanted the eddy 
to take the stem while the current took the 
bow, which enables her to turn on her 
keel." He states: "When withhi 300 feet 
of the pier the engine was stopped entirely; 
when I touched her up she was about up 
to the pier; I think it was between her 
bow and fore-rigging. She was not gohig 
fast enough to suit me, gave her only eight 
to twelve revolutions and then stopped her." 
To the inquiry, what in your opinion occa- 
sioned the accident? the master answers: 
"Tlie current was very strong, the vessel 
large, and I got deceived; we fell off and I 
lost my eddy." The master further states: 
"After I brought the vessel nearly to a stand- 
still, I gave her a few turns ahead, and when 
I stopped the engine I waited for her to 
reach the mahi tide; her bow then was not 
within fifty or seventy-five feet of it; she 
was working up and out; in my ophiion 
two more backward revolutions of 'the pro- 
peller would have saved her going onto thb 
rock. Just as soon as I saw her bow strike 
the main tide I went back strong; when I 
first apprehended trouble she was in the cur- 
rent; the schooner did not stop dead at 
any time, she was ranging ahead a very lit- 
tle, not over a quarter of a knot; they had 
some little steerage way on the tow." 

The account given by the engineer of the 
orders received by him from the master, 
respecting the handling of his engine, sub- 
stantially agree with the master's state- 
ments, and they are in most respects cor- 
roborated by the testimony of Cox, who 
was a passenger on the tug. He states: 
"Tlie schooner's bow swung out by the pier 
and commenced swinging into the river all 
the time. She went ahead very slowly, not 
running one half a knot per hour, went 
5,070 feet from the lower corner of the pier, 
was perhaps two-thirds her length from the 
pier when she began to feel the current sensi- 
bly. When she strack the current, she was al- 
most at a standstill, as far as moving ahead 
was concerned, but she moved down 
river quite rapidly at the time she stmck 
tlie main current; heard bell to stop engine 
before we got up to pier, and she slackened 
her speed; next signal was one bell to go 
ahead. This was before her bow struck the 
current; next 'signal was three or four sec- 
onds after, to back and commenced backing 
violently." Cox further states: "The captahi 
of the tug remarked, as the bow shot out 
past the pier 'it won't do to back her here, 
I shall have her stem in onto the rocks,* 
and then he immediately rung his bell to 
go ahead and she started ahead under the 
impulse of the movement. When he made 
this remark he was in the eddy, not entirely 
out by the pier. When he started her ahead, 
she went from two to three knots, about 
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two. She seemed to accelerate lier speed a 
Jittle when- she struck the current." 

The testimony in behalf of the libellants 
represents the movements of the tug as es- 
sentially diflEerent in many respects. The 
master of the schooner says: "They shoved 
her off at an angle with the sti-eam; they 
stopped steam on the hoat xmtil about sev- 
enty-five feet from the lower pier, the 
schooner then going ahwid about two knots, 
forcing her ahead angling with the river; as 
* she struck the current that set down, her 
bow took that and swung her off, and as 
she struck the tide, she started ahead faster 
than she was going, and gained speed; as 
she struck the current she fell off, directly 
across the river, drifted down with it abreast 
to tlie current, and when she got over on the 
other side of the channel, the captain rung 
lor the boat to go astern. We were then 
fifty to seventy-five feet from the rocks; 
after she got down further, he rung for more 
speed to back her stronger, but she drifted 
down and in a very few seconds touched the 
rocks; did not go within seventy-five feet of 
lower pier; after she got square across the 
river, she did not turn any at all, but drifted 
bodily witli the current; should judge she 
was within seventy-five feet of the rocks be- 
fore any signal to back was given. If they 
had stopped the vessel still before she struck 
the current, they would have had a better 
command of her. When she struck the cur- 
rent she was going about two knots per hour, 
but as soon as she struck it, she gained head- 
way; when her bow struck the cmTent, her 
stern was in the tide current and all clear of 
the eddy." This latter statement he reiter- 
ates in cross-examination, saying: "I speak 
of what I saw; I think the first order of 
bell to stop was given near the pier, just be- 
fore we struck the current; as near as I 
recollect, the next order was to back her, 
only about a minute after; heard no order 
to go ahead." 

The mate says he should think they were 
about 100 feet from the place wliere they 
struck when they commenced to back. 

Mr. Marshall who was on the shore near 
the place where the schooner anchored, and 
who was looking at the vessel says: "The 
schooner passed into the current, and when 
the tide struck her, she went right across the 
river, did not seem to turn any, went down 
river and struck on the rocks. Previous to 
this season don't remember of seeing a ves- 
sel taken up there and shot out the way this 
one was; they always winded tliem at the 
wharf, or between the pier and the anchor- 
age in the eddy. In attempting to wind the 
schooner they went up past the eddy." 

The libellants have also produced three 
witnesses who had for many years been well 
acquainted with the river at this locality, 
and with the usual course of handling vessels 
in the current and eddy. These men were 
all on the deck of the Stine, a schooner then 
loading at the wharf, and their attention was 



called by her movements to the course taken 
by the tug in the present instance. One of 
them, MiUbridge, says: "The sch6oner's jib- 
boom came up to the end of the Stine, and 
when it was lapping over our stem, she was 
about seventy-five feet outside the Stine; she 
struck the current and appeared to be sag- 
ging fast towards the eastern shore, this at- 
tracted my attention through fear of trouble. 
When they struck the cmrrent the stern of 
the tug could be seen by me and there was 
no ripple to show that she was backing or 
turning. When she struck out into the cur- 
rent the motion was very rapid, quickened 
very much." 

Derry says: "I could see the stern of the 
tug when she was half the distance across, 
and did not see the propeller working or any 
ripple in the water; the schooner came up 
rapidly and shot out into the current The 
jibboom came up by the quarter of the Stine 
and her bow was then touching the eddy; 
when she was at the highest point, should 
judge half her length was in the current or 
nearly so, and her flying jibboom might have 
been up as high as the Stine's main rigging." 
Peacock says: "I eoxild see no indications 
that the tug was backing; slie was about 
two eighths across the river." 

The court has more than once read over all 
the evidence for the purpose of satisfying 
itself as to the cause of the disaster, and 
without referring in detail to the evidence 
of the various witn*»sses, the conclusion at 
which it has arrived is, that the master of 
the tug when he began to move fonvard 
with the schooner in tow did not intend to 
go above the lower pier to accomplish the 
winding of her. It is sh0T\-n by Marshall's 
testimony, that it had been the practice pre- 
viously to make the attempt below this pier, 
the eddy being there of the greatest width, 
and the current not being as strong as it 
was toward the upper end of tlie pier. When 
the tug had reached the place where the 
master originally intended to wind her, he 
found he would fail to accomplish his pur- 
pose, as is quite evident from Cox's state- 
ment that the master said "it won't do to 
back here, I shall have her stem in on to 
the rocks." and he immediately rung to go 
ahead. The tow then was under way, and 
without doubt would have reached the cur- 
rent, if the master had not put on more 
steam; he did however, for a longer or short- 
er time, run with greater speed, and in- 
stead of striking the current squarely, he 
ranged up altogether beyond what had been 
customaiy, as is manifest from the testimony 
of the three men from the Stine, whose 
attention was attracted to the course of these 
vessels from apprehension of peril. The bow 
of the schooner was not placed in the cur- 
rent until she had run up so far that the 
eddy had become very narrow, probably not 
one half of its greatest width at Its base, 
and as the master of the schooner says, her 
stern was in the current at the same time 
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with her bow, by which the court under- 
stands that she went up near the eastern 
edge of the eddy, so that the greater portion 
of the hull would be, by the contraction of 
the eddy, exposed almost at the same instant 
to the force of the current, as the vessel 
ranged ahead. There is considerable dis- 
crepancy in the testimony as to the precise 
time when the tug began to back; those tSa 
the tug asserted that it was when she struck 
the eddy, whilst the master of the schooner 
and others on that side say it was not till 
within about seventy-five feet of the rocks; 
be this as It may, the result shows that the 
attempt was not made until it was futile, 
without effect, and should have been made 
sooner to have been successful. 

In the opinion of the court, when the mas- 
ter of tlie tug found he could not safely wind 
the schooner below the pier, and that he 
must go furtlier up, instead of putting on 
steam and running with more speed across 
and up the eddy, he should have remembered 
that by so doing, he was losing a large por- 
tion of the advantages from the eddy which 
were so necessary to accomplisa his pur- 
pose, and he should, without fail, have re- 
tained the larger portion of the schooner's 
hull wholly within the eddy to aid him, instead 
of allowing her to pass without it and become 
exposed broadside to the current, in which po- 
sition the master knew he could not control 
her movements, and that she would be sub- 
jected to imminent peril and disaster. In 
these respects the court finds there was a 
want of care and caution on the part of the 
tug, proportionate to the dangers to which 
the master by his conduct was subjecting 
the "Whitten, and that for these reasons, the 
libellants are entitled to hold the tug ac- 
countiible for damages sustained. Decree for 
libellants. 
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Mahitimb Liens— BKitvuE'J—SEAMKN'—AoEN'CT. 

[Cited in Flaherty v. Doane, Case No. 4,849, 
and The L. L. Lamb, 31 Fed. Rep. 34, to the 
point that seamen do not lose their lien on the 
vessel although hired by a charterer, since ad- 
miralty liens depend more on services rendered 
the ship than on any question of agency.] 

[Note. Nowhere reported; opinion not now 
accessible.] 
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ADJUSTABLE WINDOW-SCREEN CO. v. 
BOUGHTON. 

[1 Ban. & A. 327;^ 10 Phila. 251; 31 Leg. 
Int. 254.] 

Circuit Court, E. D. Pennsylvania. June 12, 

1874. 

Patents for Inventions— Reissue— Claim. 

The reissued patent, granted to complainant, 
as assignee of Abner B. Magown, for an adjust- 
able wmdow-screen, held to be invalid, by rea- 
son of the claim being too broad, and compre- 
hendmg the invention patented to Lewis S. 
Thompson, February 24, 18U3, [No. 52,726.] 

In equity. 

[BiU by the Adjustable Window-Screen 
Company against John W. Boughton for Ihe 
infrmgement of the reissue of patent No. 
52,726. BiU dismissed.] 

Geor^:© E. Buckley, for complainant. 
Leonard Myers, for defendant 

McKENNAN, Circuit Judge. The com- 
plainant's bill is foimded upon letters patent, 
reissued to it, as assignee of Abner B. Ma- 
go-vvn, for an adjustable window screen. 
"The nature of the said invention consists 
of an adjustable window screen, composed 
of two or more frames, each frame being 
covered with wire or other gauze, and slid- 
ing within guides, attached to either or both 
of the frames, being so constructed tlxiit 
each screen, when completed, can be imme- 
diately adjusted to windows of various 
widths, without altering the screen, viz., 
without adding to, or deducting anythhig 
from, it." The novel merit of this scretm 
consists in its adjustability to windows of 
various widths, after the gauze Is attached 
to it. Tliis is the only essential difference 
between it and the mosquito frame, patent- 
ed by Lewis S. Thompson, on the 24th Feb- 
ruary, 1863, three years before the date of 
Magown's patent Thompson's frame must 
first be fitted to the opening intended to be 
covered, and a netting, of suitable width, 
then attached to It In Magown's, however, 
this separate adjustment of the frame and 
the netting is avoided, by its being com- 
posed of two frames covered with gauze, 
held together by a metallic guide, and, by 
sliding them in or out laterally, it may be 
fitted to the width of any opening. But 
the adaptability of both screens, to the pin:- 
pose for which they are to be used, is due 
to the adjustability of thin frames. The 
frames must be, and are, capable of ex- 
tension and contraction to fit them to open- 
ings of varying widths. This capability, 
therefore, is a fundamental condition of 
both inventions. 

Now, Thompson was the first inventor of 
an adjustable frame for a window screen, 
and, I think, the frame fonuing the basis 

*[Reportpd by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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of Maffown's invention, cannot be distin- 
guisbed from it, in the principle of its con- 
struction, or tlie modes of its operation. 
Ooviously. similar mechanical appliancesr- 
metallic clips or guides— are used, in both, 
to secui-e the sanio resulte, and they are 
nlilte adapted to the openings to which 
they are to be applied, by extending or con- 
traoting them in the guides. It is true, that 
Magown's screen is composed of two sep- 
arate flumes, but this is only si fonnnl 
difference. Their conjunction is indispensa- 
ble to the completeness of the screen, and, 
when united in the guides, they are adji'^ned 
in the same mode in whlchThompson's frame 
is. Nor does this form of construction, se- 
cure a different, or more effective mode of 
adjustment of the frame. Its evident and 
only object, is, to effect the adjustability of 
the netthig, so that, by its attachment to 
separate frames, sliding past each other, in 
the same guide, it is adaptable to any open- 
ing to which the combined frame is fitted. 
In this respect, it is an improvement upon 
Thompson's invention; Imt tho use of tlie 
latter, is indispensable to its efficiency, and 
is the essential basis of it. By properly iirait- 
ing his appUcation, Magown might have 
been entitled to a patent for this improve- 
ment, but he could not appropriate what 
he did not invent. Under cover of securing 
his own invention, he cannot expand his 
claim to embrace the invention of another. 
The consequence of such an attempt, is to 
imperil his title to the product of his own 
mechanical skill. The reissued patent claims 
a window screen, the only apparent differ- 
ence between which, and Thompson's, aside 
from the improvement reforv(jd to, is in its 
being composed of two separate frames 
This, as before stated, is a formal and not 
n. substantial difference. It is broad enouiih 
to comprehend Thompson's prior invention, 
and, upon such a footing, it cannot be sus- 
tained. The bill must, therefore, be dis- 
missed with, costs. 
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In re ABLER. 

[2 "Woods, 571.3^ 

Circuit Court, M. D. Alabama. Nov. Term, 

1S74. 

Bankrdptcy— Removal op Assignee — Jurisdic- 
tion OP ClH(!L'IT COI'KT. 

The removal of an assignee in bankruptcy by 
the district court, for a "cause which m its 
judgment renders such removal necessary or 
expedient," is not such a case or question as 
can be reviewed by the circuit court. 

[Cited in Re Beck, 31 Fed. Rep. 555.] 

In banki-uptcy. Petition of review under 
sec. 2, banlcrupt act.' [Dismissed.] 

^[Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

-iSectioii 2 (14 Stat. 518) provides tliat tiie 
circuit courts "shall have a general superiutencT- 



Lehman Durr & Co. and other creditors 
of the bankrupt estate of Isaac Adler & 
IJrothers, on the 17th of August, 1874, filed 
their petition in the district court, praying 
for the removal of. P. H. Pitts and C. C. 
Carr, assignees of the bankrupt estate. 
The grounds upon which the removal was 
asked were that the assignees were squan- 
dering, mismanaging and illegally disposing 
of the assets of tlie bankrupts. The as- 
signees answered, denying generally and 
specifically the averments of the petition, 
and the matter was referred to Joseph W. 
Burke, Esq., register, to take testimony and 
report his opinion upon the law and facts. 
On the 2d of September, 1S74, Mr. Burke 
made liis report, in which he found that the 
specific charges alleging particular acts of 
maladministration, collusion and fraud, were 
not sustained by the weight of evidence. 
He reported, however, that the assignees 
had disposed of and sold at private sale for 
$10,850, a large stock of goods valued at 
$22,000, without an order of court, and that 
no account was kept of the articles sold, the 
purchasers of the same, or of the amount 
for which such articles were sold. He also 
reported that tlie real property belonging to 
the bankrupt estate was subject to two 
mortgages, the amount due on which was 
about equal to the value of the property, 
and that the assignees, without any authori- 
ty from the court, surrendered this real es- 
tate to the jmiior mortgagee, on condition 
that she would pay off the senior mortgage, 
and release all claim to the remainder that 
might be due on her mortgage after ex- 
hausting the security. These findings of 
the register seemed to be abundantly sup- 
ported by the evidence. In fact, they were 
not disputed. It appeared from the evi- 
dence, V9iy clearly, that in selling the stoclc 
of goods at private sale without an order of 
court, the assignees acted tmder tbe advice 
of their counsel; but tlie evidence does not 
clearly show that they were advised by their 
counsel not to keep an account of the arti- 
cles sold, the persons to whom they were 
sold, and tlie amoimt received for each arti- 
cle. Nor did it appear that the transfer of 
the real estate to the second mortgagee was 
made by advice of counsel. Upon the com- 
ing tn of the report of Mr. Burke, the court, 
upon consideration of the evidence, the re- 
port of the register and arguments of coim- 
sel, ordered that the assignees be removed. 
To review and reverse this action of the 
district court was the purpose of the petition 
of review. 



H. A. Herbert, for petitioners. 

S. F. Rice and J. Q. Smith, for defendants. 



ence and jurisdiction of all cases and questions 
arising under this act; and, except when special 
provision is otherwise made, may, upon bill, 
petition, or other proper process, of any party 
aggrieved, hear and determine the case in a 
court of equity."] 
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WOODS, Circuit Judge. It is insisted by 
counsel for defendants tliat tliis court has 
uo jurisdiction of the question presented, 
and this point necessarily fii-st demands at- 
tention. Section 14 of the bankrupt act 
{Rev. St. § 5039) provides "that the court, 
alter due notice and hearing, may remove 
an assignee for any cause which, in the 
judginont of the court, renders such removal 
itocossniy or expedient." It further pro- 
vides that "at a meeting called by order of 
the court in its discretion for the purpose, 
or wliich shall be called upon the applica- 
tion of a majority of the creditors in num- 
ber and value, the creditors may, Tvith the 
consent of the court, remove any assignee 
by such a vote as is herein provided for the 
choice of assignees." 

This section places the removal of an as- 
signee entirely within the discretion of the 
district court, either acting alone or in con- 
nection ^Ith a meeting of the creditors. 
Can it be reasonably claimed that the action 
of the court In removing an assignee, or in 
consenting to a removal by a vote of tlie 
creditors is such a case or question as may 
be reviewed by virtue of the provisions of 
the second section of the act? 

The court maj' remove "for any cause 
which, in its judgment, renders such remov- 
al necessary or expedient." It is the judg- 
ment of the district court touching the ne- 
cessity or expediency of the removal that 
decides tlie question of removal, not the 
judgment of the circuit comrt The only 
question is this: Was the removal neces- 
saiy or expedient in the judgment of the dis- 
trict court? This is settled conclusively by 
the record and is not open to dispute or re- 
view. If this court could review tlie deci- 
sion of tlie district court removing an as* 
signoo, it could also review the discretion of 
tlie district court in calling a meeting of 
crtHlLtoi's to pass upon the question of re- 
juoval, and could review tlie consent of the 
district court to a removal made by a meet- 
ing of the creditors. The discretion lodged 
with the district court to remove an as- 
signee is just as broad as the discretion to 
appoint an assignee under certain circum- 
stances. 

Tho 13th section of the bankrupt act 
(Ilev. St. § 5034) declares: "If no choice Is 
made by tlie creditors at said meeting, the 
judge, or if there bf no opposing interest, 
tlie register, sliall appoint one or more a.s- 
signees." So that if the creditore fail to 
elect, and there is an opposing interest, the 
judge Is authorized to appoint assignees. 
This power to appoint under tlie 13th sec- 
tion is no more clearly confided to tlie dis- 
cretion of the judge than the power to re- 
mov(» under the ISth section. Can it be 
claimed for a moment that the appointment 
of assignees by the judge, made by virtue of 
tlie 13th section, could be reviewed by the 
circuit court. Suppose a creditor, or all 
the creditors, should think that the assignee 
iFED.CAS. — 12 



appointed by the judge was an Improper 
()iu\ would tlie circuit court review the ap- 
pointment? Clearly not, because the power 
and responsibility of tlie appointment is 
lodged under the circumstances where the- 
district court has power to appoint at all^ 
with the district court and not witli the cir- 
cuit court or with the creditors. If the cir- 
cuit court cannot review an appointment of 
an assignee made by the district court,, 
neither can it review the removal of an as- 
signee made by the same court. For both 
the power of appointment in the contin- 
gency mentioned and the power of removal 
is lodged in the discretion of that court 

These views are sustained by the decision 
of Mr. Justice Miller in the case of Woods- 
V. Buckewell, [Case No. 17,991.] 

I am of opinion, therefore, that tlie ques- 
tion presented by the petition of review is 
not a question which this court has the 
power to review; that in the appointment 
and removal of assignees, the discretion Is 
lodged with the district com*t, and that dis- 
cretion cannot be questioned by the circuit 
court or the judges thereof. It follows that 
the petition of review must be dismissed. 



ADLER, Ex parte. 
[See In re Irons, Case No. 7,066.] 
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ADLER V. NEWCOMB. 

[16 Int. Rev. Rec. 142, 174; 2 Dill. 45.]* 

Circuit Court, B. D. Missouri. Sept. Term, 
1872. 

Fedbhal Coukts— JriitsnicTioN — Suit ox Mau- 
sn.\i.'s B'lNn— Fi.EADiNo. 

1. The federal courts have jurisdiction in 
suits by individuals upon a marshal's bond, 
even where all the parties to the suit are citi- 
zens of the same state,— the reason being that 
the act of congress of April 10, 1806, which 
gives the right to a party injured by breach of 
the bond to sue thereon in his own name, puts 
such party in tlie place of the United States, 
and does not take from the federal courts the 
jurisdiction they had before the act was passed, 
when suit had to be brought in the name of the 
United States. 

[Cited in Pierson v. Philips, 36 Fed. Rcp.S37.J 

2, In suits upon a marshal's bond, the peti- 
tion should ask for judgment for the damages- 
sustained, and not for the whole penalty of the- 
bond. 

[Cited in Hagood v. Blythe, 37 Fed. Rep. 251.} 
[See U. S. V. Davidson, Case No. 14,921.] 

At law. Plaintiff sued Carman A. New- 
comb, United States marshal for the east- 
ern district of Missouri, and the sureties 
upon his official bond. The alleged breach 
of the bond was, that plaintiff being the 

M;The syllabus of this case is reprinted from 
2 Dill. 45, by permission, and is also reported 
in 10 Int. Rev. Rec. 174. The statement and 
opinion are reprinted from 16 Int. Rev. Rec 
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legal owner and possessor of two cases of 
merchandise of the value of $1,000, the de- 
fendant Newcomb, acting as United States 
marshal, and under color of that office, seized 
and took possession of said cases wrong- 
fully and without leave. Plaintifif prayed 
judgment for the amount of the bond (§20,- 
000,) and also prayed the court to assess 
the damages by him sustained. 

Defendant demurred to the petition, upon 
the ground chiefly that the court had no 
jurisdiction, the plaintiff and the defendants 
being all citizens and residents of Missouri, 
and the controversy being thus between citi- 
zens of the same state, a federal court could 
have no jurisdiction. The act of congress 
of AprU 10th, 180G, (2 Stat. 372,) gives the 
right to any person injured by the breach of 
the condition of a marshal's bond, to insti- 
tute a suit thereon, in the name and for the 
sole use of such person; but ^ves no direc- 
tion as to the forum in which such suit shall 
be brought. Defendants therefore contend- 
ed that there being no express jurisdiction 
conferred by that act on federal courts, nei- 
ther was there any implied jurisdiction there- 
by conferred on them; tliat the plain de- 
sign of the act was to remedy the difficulty 
that had previously been experienced by the 
parties in having to bring suit in the name 
of the United States; and that in no act of 
congress was any jurisdiction conferred on 
the federal courts such as would cover a 
case lilce the present where the suit was be- 
tween citizens of the same state. 

Plaintiff contended that as the law stood 
before the act of 1806, suits brought on mar- 
shal's bonds could only be brought by the 
United States or in the name of the United 
States to the use of the party injured, and 
such suits were then properly brought in 
the federal courts, and that the act of 180G 
simply conferred on the party injured a 
right to sue in his own name, but did not 
take away the jurisdiction vested in the fed- 
eral courts before the act was passed. Plain- 
tiff further contended that the case was one 
arising under the laws of tlie United States, 
and therefore witliin the scope of section 2 
of article 3 of the constitution of the United 
States, which provides that the judicial power 
of the United States shall extend to aU cases 
in law and equity arising under the laws 
of the United States, and cited the decision 
of Judge Drummorid in United States v. Da- 
vidson, [Case No. 14,921,] in which it is laid 
down that the United States courts have 
jurisdiction In all cases of marshal's bonds, 
Irrespective of the citizenship of the parties. 

Nathan Frank, for plaintiff. 
Dryden & Dryden, for defendant. 



TREAT, District Judge, held that, while 
tlie act of 180G allowed a party injured by 
breach of the condition of marshal's bond to 
be substituted in the place of the United 
States and to bricg suit in his own nanu\ 



[1 Fed. Cas. pa^e 178] 

it was not intended thereby to take from 
the federal courts the jurisdictioa they pre- 
viously had over such cases. The act did 
rot change the jurisdiction, but simply con- 
ferred upon an injured party the right to 
sue in his own name instead of in the name 
of the United States to his use, and in legal 
intendment the federal courts had now the 
same jurisdicUon over such cases as they 
had before the act was passed; and there- 
fore in the present case the coiu-t had jm-is- 
diction, notwithstanding the fact that the 
suit was between citizens of the same state. 

On tlie argument upon the demurrers a 
point was raised as to the mode of plead- 
ing, and on this point the court held that the 
position [petition] was defective, in this: that 
it asked judgment for the whole penalty of 
the bond instead of asking only for the dam- 
ages sustained, since by section 3 of the act 
of 1806 (2 Stat. 372) it is provided that after 
any judgment rendered on the bojfd of a 
marshal, such bond shall remain as a se- 
curity for future breaches until the whole of 
ihe penalty shall have been recovered. Up- 
on this ground the demurrer was sustained, 
and leave given to plaintiff to amend. 



ADLBR, (UNITED STATES v.) 
[See United States v. Adler, Case No. 14,424.] 

Case No. 84. 

The ADMIRAL. 

[18 Law Rep. (1856,) 91.] 

District Court, D. Massachusetts. 

Collision — ExFiJiicEiiHNT of Lien — Laches — 
Chaxqe of OwNEUsHiP — Notice to Cohpoka- 

TIOX. 

1. A lien in admiralty continues until a rea- 
sonable opportunity is given to enforce it. 

2. What is a reasonable time depends on the 
circumstances of each case. 

3. When a collision occurred October 7th, 
1852, and a libel in rem was filed after more 
than twenty months, during which time the 
libelants might have enforced their lien, if any, 
and after a change of ownership, the court re- 
fused to enforce the lien. Quaere, whether it 
should be enforced if the res had not changed 
owners: and if the delay had operated to the 
prejudice of the owners. 

[Cited in The D. M. French, Case No. 3,938; 
The Artisan, Id. 5GT; The Bristol, 11 Fed. 
Kep. Idj.] 

4. The knowledge of stockholders in a corpo- 
ration, the former owners of the corporate prop- 
erty, will not affect the corporation with notice 
of a lieu when there are other stockholders who 
took stock in ignorance of the claim. 

[Cited in Davis Improved Wrought Iron 
Wagon Wheel Co. v. Davis Wrought Iron 
Wagon Co., 20 Fed. Rep. 700.] 

5. A notice to a stockholder or to a party 
who afterwards becomes an oflScer of the cc»- 
poration is not notice to the corporation. 

6. The fact that a party receiving the notice 
afterwards becomes an officer in the company 
will not make it obligatory on him to give that 
notice, before received, to the company. 



f 1 Fed. Cas. page 179] 

frn admiralty. Libel in rem by the Mer- 
clinnts' Steam Navigation Company against 
tlie Admiral (the Eastern Steamboat Com- 
pany, claimants) for damages sustained in 
a collision. Libel dismissed, with costs.] 

0. P. Curtis, Jr., for libelants. 
Henry C. Hutchins, for respondent. 



SPRAGUE, District Judge, gave his opinion 
in this case, from whidi the facts sufficiently 
nppear, in substance as follows:— 

This is a libel filed by the Merchants' 
Steam Navigation Company— owners of the 
Steamer Eastern State— for damages sus- 
tained by that vessel, in a collision with the 
steamer AdmlraL The collision occurred Oc- 
tobor 7th, 1S52, and this Ubel was filed .Tuly 
1st, 1834, a period of more than twenty 
months, during all of which time the Ad- 
miral was plying twice a week between this 
port and St. John, and there were agents of 
the Eastern State here. The libelants, there- 
fore, have had a period of twenty month? to 
assert their Hen and have not done so. It 
may be that if third persons had not become 
interested in the Admiral this llbpl might, be 
maintained, althoiigh I am not prepared to 
say that I should hold tliat Ihe lien still re- 
mained upon the vessel if tliere had buen no 
change of ownei-ship. If ihe boat still re- 
mained the property of Iior formor owners 
it would perhaps be a matter of no concern 
to tliem whether they were sued in personam 
or whether the boat was seized. If the delay 
operated to prejudice them in any way, I 
am not certain that the lien ought not to 
be held to have been lost This case differs 
from the ordinary cases of liens. TMs is 
a Hen for a tort Generally Hens are sought 
to be enforced for debts. 

At common law liens are lost with the pos- 
session of the property. This is not so in 
admiralty. Prom the necessities of com- 
merce these Hens are upheld without refer- 
ence to the possession— vessels are frequently 
away from their owners, and their masters 
without credit, and miless tfcds extraordinary 
security was given great loss and inconven- 
ience would often be sustained. These lions 
are secret There is no place where Inquiry 
may be made and their existence and extent 
be ascertained. The whole tendency of legisla- 
tion has been that the world should know 
the Incumbrances on property. Such was 
the object of the act of congress passed in 
1850, requiring the registration of blUs of 
sale and mortgages of vessels. Such is the 
policy of the law in reference to the title to 
real estate. The rule adopted in courts of 
admiralty, Is to allow the continuance of tlio 
lien until a reasonable opportunity is givon 
to enforce it If a party neglects to avail 
liiraself of it, third persons are not to be 
prejudiced by his delay. What is a reason- 
able time is left by the law to be determined 
by the circumstances of each case. In case 
of a Hen for repairs or materials furnished. 
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a proposed purchaser may, perhaps, by in- 
quiry, ascertain the extent of the Hen, but in 
case of a lien for collision, this is impossible. 
It may be doubtful whether there is any 
claim, and if there be any, the amoimt can- 
not be ascertained. If a party were aHowed 
to He by, for such a length of time, and 
afterwards assert his lien, it would deprive 
the owner of the opportunity of seUIng his 
vessel, or at least cast a shade upon the 
title, and thus injure the value. Another 
difficulty growing out of this delay, is the loss 
of evidence. It is weH known that in cases 
of colUsion, there is a great deal of contra- 
dictory testimony, that of saUors and others, 
who are often difficult to be found at the end 
of so long a period. One party might secure 
tWs testimony, and the other could not One 
might wait tUl the witnesses of the other 
were dispei-sed, and then file his Hbel. It is 
said that the transfer In this case is color- 
able. There is no evidence of it The case 
must he decided upon the testimony before 
me. There Is a bill of sale-an acknowledg- 
ment of the receipt of the consideration, and 
a delivery of the vessel, and the biU of sale 
was duly recorded. This makes a good title 
to the claimants. Tt is said aU the former 
owners of the Admiral were stockholders in 
the claimants' company, and thus the cor- 
poration is affected with knowledge of this 
Hen. It does not appear that they owned In 
the company in the same proportion as be- 
fore, and if It did it would make no differ- 
ence, because there were other stoclcholders 
in tlie company who took stock in ignorance 
of the claim, and they ought to be protected. 
The former owners became merely stockhold 
ers in the new company, and their knowledge 
does not affect the corporation with knowl- 
edge. The difficulty is, that as this Is a pro- 
cess in rem, and the boat the property of 
the corporation, there is no process to reach 
the interests of the former owners without 
affecting the interests of others who pur- 
chased innocently. 

The boat is now owned by a corporation 
and not by individuals. The persons owning 
do not own as before any part or right in 
the boat, but they own stock in the company. 
It is said by the Hbelants that they gave no- 
tice of the claim to the agent of the Ad- 
miral here. This notice, (though denied) if 
given, was given witWn three days after the 
coHision. But the notice was only of a claim, 
and not whether the claim would be made 
in personam or in rem. But what is of r»\fM"^ 
importance, it was given to the agent of the 
former owners, and not to the agent of the 
claimants. And the notice which is stated 
by a l^fr. , of Bangor, Is not satisfac- 
tory. How does he know the notice was 
given? He does not say he gave it but that 
Mr. Clark, the attorney, gave it He does 
not say how he knew tliis notice was given, 
and T do not consider this proper proof of 
notice. But if it were given, it was after 
the purchase of the boat, and then what 
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coiiM the claimants do? They did all tlipy 
could in sendinjj; tlie vessel within .the juris- 
diction, and thus gave the libelants an op- 
port\mity to assert their lien, and the libel- 
ants have not proceeded to assert their cl-nni 
for all this time. I doubt if Nichols -wxis the 
proper party to be notified. He was not the 
general agent of the corporation. If any 
notice could avail, It, at least, should have 
been given to some person who was author- 
ized to receive and act upon it, or whose 
duty it was to communicate it to the corpora- 
tion. A notice to a stockholder or to a party 
who afteiTvards becomes an officer of the 
corporation is not notice to the corporation, 
because the notice was not given to a party 
whose duty it was to notify the corporate-* 
The fact, that a party receiving the notice 
afterwards becomes an officer in the company, 
will not make it obligatory upon him to give 
that notice before received to the company. 
It is said that another suit was pendinc: be- 
tween the former owners of the Admiral and 
the libelants, and that this was notice of tlie 
claim, but that libel and suit was between 
other parties. It is farther said that it was 
proper for the libelants to await the issue of 
that suit before filing this libel, and so 
avoid litigation. There was a matter of per- 
sonal convenience to the libelants and for 
their own protection, and to save themselves 
expense, but a delay for such piu'pose must 
not be allowed to work an injury to others. 
For these reasons this libel must be dis- 
missed with costs. 



[1 Fed.' Cas. page 180] 
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The ADMIRAL. 

[3 Wall. Jr. 361;' 5 Phila. 116; 19 Leg. Int 

300.] 

Circuit Court, B. D. Pennsylvania. April 
Sess., 18G2. 

Prize— Blockadk— False Ci.eauance. 

1. Where a vessel sailed from Liverpool, 
England, for the port of Savannah, then block- 
aded by the United States, as a rebel port, 
with order.s to seek the blockading squadron 
(if the blockade was found to exist), and pro- 
cure an indorsement on her register that she 
had been warned off, and then to proceed to 
St. John's, New Brunswick, but with a clear- 
ance on board expressing St. John's as the sole 
port of destination, it was held (the vessel hav- 
ing been captured off Savannah,) that she was 
confiscable for a violation of the blockade of 
that port. 

[See note at end of case.] 

2- Semhle, that the president's proclamation 
of the 19th of April, 18G1, announcing that he 
had set on foot a blockade of the ports withni 
the state of Georgia and other states, does not 
entitle a vessel, which has full knowledge of the 
establishment of the blockade before she enters 
upon her voyage, to a warning by one of the 
blockading vessels, or an endorsement of a 
warning upon her register, when taken m the 
act of entering one of the blockading ports. 

^[Reported by John "William Wallace, Esq., 
and here reprinted by permission.] 



In admiralty. This was a libel in prize, 
filed by the United States against the ship 
"Admiral," her tackle, apparel and furniture, 
and the goods, wares and merchandise laden 
thereon; and came here on appeal of her 
claimants, British subjects, from the dis- 
trict court condemning her. 

The facts appearing from the evideiice in 
preparatorio, and the ship's papei-s, were as 
follows: 1. That the said vessel was of 
English ownership, and the property of The 
claimants. 2. That she cleared from luer- 
pool in September, 1861, with a cargo of 
salt and coal; the whole being of British 
growth, and loaded and owned by P.ritish 
subjects. 3. That tue clearance at Liverpool 
expresses St. John's, New Brunswick, us the 
sole destination of the vessel. 4. That the 
real destination of the vessel at the time of 
her clearance, was to Savannah, Georgia. 
This fact appeared from a letter of instnic- 
tions from the owners of the ship to the 
master, dated Liverpool, 12th September, 
18G1, in which they say as follows: "We 
hope you will have good start of channel, 
and thus make a good passage out. The f n- 
closed charter with Messrs. W. & B. WrIiTht, 
will show you the nature of the voyngc. 
These gentlemen, like many others, hold the 
opinion that this unfortuuiU'i contest cannot 
last long, it being so obviously the int'>rost 
of both parties to bring it to a close. Ttis 
being so, and they being very wishfnl to 
have cargo of pitch pine from Savanuih to 
St, John's, so soon as the port is opened 
again, for their new ship, *St. John's Rivor,- 
Is our great reason for their making ft a con- 
dition in taking the ship, that she suould 
go ofiE Savannah, so that if possible they 
might have the very first shipment of tim- 
ber. Of course, in calling off, you will en- 
deavor to meet the blockading ship (if the 
blockade is found to exist still,) and th<»u 
get the officer In command to endorse cm 
your register that the ship has been wa .-ncd 
off. Tins will be all that is necessary for us 
as owners of the ship, to justify your depar- 
ture for St. John's, and there consigning the 
ship to Messrs. W. & R. Wright, to whom, 
in the meantime, we will write respecting 
you. You will distinctly understand, there- 
fore, that you run no risk whatever with the 
ship, but rather endeavor to satisfy yourself 
as to blockade, and then find out the man- 
of-war, report yourself and get the register 
endorsed. You will no doubt speak some 
vessels when approaching the American 
coast, so as to ascertain exactly the state 
of matters, and be guide<l thereby in such 
way as not to infringe the blockade regula- 
tion. Hoping in good time to hear from 
you." 

It also appeared from the answer of the 
master to one of the inter rogatories in luc 
pnratorio. He says: "The captured vessel 
sailed on her present voyage from Liverpool, 
England. She cleared for St. John's, with 
orders to go to Savannah, seek the blockad- 
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lug squadron, if any there was, uncertain 
wliethei* the blockade still existed, and if 
so, then proceed to St. John's." 

7. The folloTviog is an extract from the 
claim filed by the master: "When I was 
about thirty miles off Xybee Island, imder 
the British flag, and standing towards the 
land off tne port of Savannah, and without 
any knowledge whether a blockade existed, 
or whether it had been raised, and while I 
was looking for a blockading vessel, or some 
other vessel, of which 1 might inquire wheth- 
er a blockade existed, I was hailed and 
boarded by an officer from the United iStates 
Steamer 'Alabama.' " 

8. The lo? showed that at the time of the 
capture the vessel was prepaimg to enter 
Ihe port of Savannah. 

Ashton, for the United States. 

GUIER, Circuit Tuatico. I agree with 
Chief .Tustice Tindal, in Medeiros v. Hill, S 
Bing. 231, "that the mere act of saUlng to 
a port which Is blocisaded at tlie time the 
voyage is commenced, is not an offence 
against tlie law of nations, where there Is 
no premeditated Intention ot breaking the 
blocluido." Consequently, if. in the present 
case, the Admiral had taken out ;i clearance 
for Siivnmjah, with the expectation that the 
blockade might be removed liofore her ar- 
rival, ^vith instructions to make iufiulry as 
to its continuance, at New York or Halifax, 
or other neutral port; ami after having made 
such iuquUy, had made no ftnabrr endeavor 
to approach or enter tliH blockaded port, lier 
seizure and condemna'ion as prize, could not 
have been justified. But she presents a 
very different case. She was off Tybee Is- 
land, sailing for the blockaded port. She 
had made no inquiry on the way; had no 
reason to believe the blockade to be raised; 
Jind when arrested in her attempt to enter, 
she exhibits a clearance for St John's, New 
Brunswick, a port she may be said to b""«» 
passed, and a letter of instructions from tue 
owners, to call off the harbor of Savannah, 
to "endeavor to meet the blockading ship, 
flnd get the officer In command to endorse 
tlie register," etc., but to make no attempt 
to run the blockade. The clearance is the 
proper docunient to exhibit and disclose the 
intention of a sliip. The clearance in this 
case may not properly come within the 
•categoiy of "simulated papers." But it does 
not disclose the whole truth. The suppres- 
sion of a most important part, makes the 
wliole false. It may be true, that In times 
■of general peace, a clearance exhibiting the 
ultimate destination of a vessel, without dis- 
■closing an alternative one, may have some- 
times ueen used by merchants to subserve 
some private purpose. But In times of war, 
wlicn such omissions may be used to bhnd- 
fold belligerents, as to the true nature of a 
ship's intended voyage, and to elude a block- 
iida, the concealment of the truth must be | 



considered as prima facie evidence of a 
fraudulent Intention. 

The Admiral, with a full knowledge that 
her destined port is blockaded, takes a clear- 
ance for St. John's, and is found a thousand 
miles from .the proper course to such port, 
and in the act of entering the blockaded 
port. And when thus arrested, for the first 
time inquires whether the blockade has 
been raised. A vessel which has fuU knowl- 
edge of the existence of a blockade, before 
she enters on her voyage, has no right to 
claim a warning or endorsement, when taken 
in the act of attempting to enter. It wotild 
be an absurd construction of the president's 
proclamation, to require a notice to be given 
to those who already had knowledge A 
notification Is for those only who have sailed 
without a knowledge of the blockade, and 
get their first information of It, from the 
blockading vessels. Now the primary desti- 
nation of this vessel is to a blockading port. 
If the o"\vners had reason to expect that possi- 
bly the blockade might be raised before the 
arrival of tneir vessel, and thus a profit be 
made, by their ability to take the first ad- 
vantage of it, their clearance, in the exer- 
cise of good faith, should have made ad- 
mission of the true primary destination of 
the vessel. If the tmth had appeared on the 
face of this document, and If the master 
had been iijstructed to Inquire at some In- 
termediate port, and to proceed no far- 
ther, m case he found the blockade stiU to 
exist, the owners might justly ' claim, that 
their conduct showed 'no premeditated in- 
tention of breakbig the blockade." But 
when arrested In the attempt to enter a 
port knoAvn to be blockaded, with a false 
clearance, it is too late to produce the bill 
of lading or letter of instructions to prove 
Innocency of Intention, In such cases In- 
tentions can be judged only by acts. The 
true constmction of this proceeding may be 
thus translated: "Enter the blockaded port 
if you can, without danger; if you are ar- 
rested by a blockading vessel, inform the 
captor that you were not instructed to run 
the blockade, but had merely called for In- 
formation, and would be pleased to have 
your register endorsed, with leave to pro- 
ceed elsewhere." If so transparent a con- 
trivance could be received as evidence of a 
want of any "premeditated intention to break 
the blockade," the important right of block- 
ade would be but a brutum fulmen. In the 
hands of a belligerent. "It would" (says 
Lord Stowell), "amount in practice to a 
universal license to attempt to enter, and 
being prevented, to claim the liberty of 
going elsewhere." In the cases where the 
stringency of the general rule established by 
this judge (but overruled in Medeiros v. 
Hill) had been by him relaxed as to Amer- 
ican vessels in certain circumstances, the 
clearances were taken contingently, but di- 
rectly for the blockaded port, in the ex- 
pectation of a relaxation of the blockade. 
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with instruction to inquire as to the fact 
at a British or neutral port. Tihe clearance 
exhibits the whole truth, and the place of 
Inquiry their good faith. In these most 
material facts this case differs from them. 
Decree affirmed. 

FNOTE. On appeal to the supreme court, 
this decree was affirmed. It there appeared 
that, if the blockade be not raised, the vessel 
was to proceed to St. Johns, N. B., and deliver 
her cargo. The stipulated freight was 30 shil- 
lings per ton if the cargo should be landed at 
Savannah, and 15 shillings per ton if iand^ at 
St. Johns. The court, by Mr. Justice Clifford, 
held that the proofs warranted the conclusion 
that the vessel sailed for a blockaded port with 
the intention of violating the blockade regula- 
tions, and that previous warning is not neces- 
sary in such a case, nor is it necessary that any 
warning should have been peviously indorsed on 
her register. Mere sailini; for a blockaded port is 
not an offense; but where the vessel has a 
knowledge of the blockade, and sails for the 
blockaded port with the intention of violating 
the regulations, she is clearly liable to capture. 
The Admural, § Wall. (70 U. S.) 603.] 
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Circuit Court, D. Rhode Island. Nov. Term, 

1S51. 

Salvage— Payment of Proceeds into Registry 
— AuTuoRiTi' of Foreign CI^xsul. 

A foreign consul has authority to petition 
the court to order the marshal to pay into the 
registry proceeds of a sale of property libelled 
for salvage, in which the citizens or subjects 
of his country are interested, they being ab- 
sent, and having no other legal representative 
in the United States. 

[Cited in The Conserva. 38 Fed. Rep. 434.] 

In admiralty. A suit for the salvage of 
the said vessel and cargo having come into 
this court hy appeal, salvage was decreed 
to the libeUants, at the November term, 
1839, and the residue of the proceeds of the 
saved property, after payment of the sal- 
vage, was, by the decree, directed to be re- 
tained in the registry of the court, to be 
paid to the owners of tlie property saved, 
or their lawful representatives. When the 
proceeds of the sale were brought into court 
by tlie then marshal, who is no longer in 
office, one promissory note, given by a pur- 
chaser, remained unpaid. The mai-shal 
caused a suit to be brought thereon, and col- 
lected the contents upon an execution; but, 
instead of bringing the money hato the reg- 
istry of the court, accoimted, as he alleges, 
witli the salvors out of court, and retained 
the balance to reimburse himself for sundi-y 
payments, and for his own services. In Ju- 
ly last, F. Gouraud, representing himself to 
be vice-consul of France for this district, 
and also attorney in fact of the representa- 
tive of tlie owners of the said vessel, tiled a 
petition in this court, praying that the late 

^FReoorted by Hon. B. R. Curtis, Presiding 
Judge.] 
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marshal might be ordered to bring the 
amount so collected by him into the regis- 
try of the court The authority of M. Gou- 
raud to prefer this petition was denied. He 
produced his exequatur, which bears date on 
the 20th day of October, 1851. He also ex- 
hibited a power of attorney, executed be- 
fore two notaries at Nantz, by a person who- 
states, in the power, that he was appohited 
by the tribunal of commerce of the city of 
Nantz, settling agent of the old commercial 
house formerly established at Nantz, under 
the style of James Francis's Brothers, who 
were the owners of the Adolph; this power 
purports to authorize M. Gouraud to collect 
any money arising from the sale of the said 
vessel. 

J. S. Pitman, for petitioner. 

Mr. Jenckes, for respondent. 

Before CURTIS, Circuit Justice, and PIT- 
MAN, District Judge. 

CURTIS, Circuit Justice. The duty of the 
marshal to pay this money into the registry 
ot the court, as soon as he had received it^ 
is clear. He had no power to adjust the ac- 
count with tiie salvors, or pay them, or re- 
tain anything for his own services; these are 
all matters to be passed on by the court; and 
under its direction, and only by its authority, 
can any payments be made or allowances had. 
It may be added, that it is the duty of the 
court to see that its officer does pay into the 
registry money which he has collected for 
that purpose; and although the court can- 
not have the necessary information to act 
upon its own motion, it certainly ought not 
to be veiy ri^d in its requisitions of au- 
thority, when a suggestion that its officer 
is in fault in this respect is made. We deem 
it sufficient for this particular purpose, that 
M. Gouraud Is the vice consul of France; 
and that French citizens are interested in 
these proceeds.* It is true, he had not re- 
ceived his exequatur when he filed this peti- 
tion; and if this were a suit histltuted by 
him, and depending on his official character 
when brought, it must fail. But we do not 
consider the proceeding at all analogous ta 
a suit, or even to a petition for the execution 
of a decree. It is rather in the nature of a 
suggestion, made in writing to the courts 
that one of its officers has not discharged 
his official duty; and, although the person 
making such suggestion may not have had 
any official or personal connection with the 
subject when first made. If he has now, 
when the matter is actually presented to- 
the court, sufficient authority to make it, 
the court feel bound to listen, and allow it 
to have effect. Upon this suggestion and 
representation, we find, by the answer of 

-The Invinciblo, 1 Whoat. fU U- S^l 230; 
The Anne, 3 Wheat. [16 U. S 439; The Di- 
vina Pastora, 4 Wheat. [IJ^U. S.] 52; The 
Bello Corrunes, 6 Wheat. J19 U- S.] 156; Bank 
of Washington v. Peltz, [Case No. 952;] Rowe 
V. The Brig, [Id. 12,093.] 
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the late marshal, that he did receive this 
money on account of the proceeds of the 
sale of a part of the salvage property; and, 
although v>'e have- no doubt he thought him- 
self justified hi retaining it, and did not in- 
tend to depart from his duty, he must he 
now required to pay it into the registry of 
the court 

Order. 

That Burrington Anthony, lately marshal 
of the United States for the district of Rhode 
Island, forthwith pay into the registry of 
this court, in the cause wherein Caleb Wil- 
liams and others were libellants against the 
ship Adolph and cargo, the moneys received 
by him on account of two certain promissory 
notes, given by one Edward Dexter, the 
purchaser of part of llie property libelled in 
the said cause; and all claims of the said 
Anthony, for any just allowances on accoupt 
of the said moneys, or otherwise in the 
said cause, be referred to Francis E. Hoppin, 
Esq., to report thereon to the court And 
all parties in interest, or their legal repre- 
sentatives, may appear before the said as- 
sessor, and be heard in the premises. And 
all further questions are reserved until the 
coming in of the said report. 

Entered by order of the court 
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[1 Blatchf. 414.]* 

Circuit Court, N. D. New York. Oct., 1849. 

Salvage— Under Coktkact— Noxjoindek of 
All op the Salvors. 

1. Where a vessel was stranded, and salvage 
services were rendered by another vessel in 
relieving her, in pursuance of a written con- 
tract between the owner of the latter and the 
agent of the master of the former, which stip- 
ulated the per diem compensation for the serv- 
ices: fifeW, that the district court had jurisdic- 
tion of a libel in rem for the s.ilvaRe services, 
notwithstanding the written agreement. 

[Cited in The Circassian, Case No. 2,723; The 
Silver Spray's Boilers, Id., 12.S57; The Wil- 
liams, Id. 17,710; Pope v. The Sapphire, 
Id. 11.27G. Followed in The Louisa Jane, 
Id. 8,532.] 

[See note at end of case.] 

2. The contract was not necessarily bindin? 
upon the vessel in peril, or upon her owner, 
and it would be the duty of the court to disre- 
gard it, and to award compensation accord- 
ing to the principles of admiralty in salvage 
cases, if any advantage was taken by the libel- 
lant in the agreement. 

[Cited in The Independence, Case No. 7.014; 
Bowley v, Goddard. Id. 1,73G; The J. G. 
Paint, Id. 7,318: Harley v. Railroad Iron, 
Id, 0,068; The AVilliams, Id. 17,710; Chap^ 

'[Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



man v. The Greenpoint. 38 Fed. Rep. 672; 
The G. W. Jones. 48 Fed. Rep. 920.] 
[See note at end of case.] 

3. The rate fixed by the contract is looked 
at in determining the amount proper to be 
awarded for the salvage services, and would 
be disregarded if disproportionate or unrea- 
sonable, or if extorted through the pressure 
of impending calamity. 

[Cited in Bowley v. Goddard, Case No. 1,736; 

The J. G. Paint, Id. 7,318; Chapman v. 

The Greenpoint, 38 Fed Rep. 672: The G. 

W. Jones, 48 Fed. Rep. 926; Brooks v. 

The Adirondack, 2 Fed. Rep. 393.] 
[See note at end of case.] 

4. The admiralty jurisdiction, in salvage 
cases, is as essential to the protection of the 
vessel subject to salvage, as it is to the indem- 
nity of the salvor, and can scarcely be oust- 
ed by any agreement for rendering the services. 

[See Williams v. The Jenny Lind, Case No. 
17,723.] 

5. Although all the suitors for salvage ought 
to join in the suit against the property saved, 
yet the non-joinder of the crew of the salvor 
vessel, in a suit by the master and ovmer, is 
no objection to the maintenance of the suit, 
m a case where the crew were exposed to no 
extraordinary hardships or personal danger. 

In admiralty. A libel in rem was filed, in 
the district court, by Charles L. Gager, own- 
er and master of the steamboat Albany, 
against the steamboat A. D. Patchin, to re- 
cover for salvage services rendered to that 
vessel by the Albany, under the following 
chrcumstances. The Patchin was agroimd 
upon a ledge of rocks at Racine Point, Wis- 
consin, and a contract in writing was en- 
tered hito between the libellant in person 
and one Higby, who professed to act as 
agent for one Harry Whittaker, the master 
and sole owner of the Patchin. The contract 
was as follows: "This article of agreement 
made this 13th day of June, 1848, between 
the steamer Albany, and the steamer 
Patchin, Capt H. WMttaker, In which Capt 
Gager of the steamer Albany agrees to do 
all he can do to assist said Patchin, now on 
the rocks at Racine Point Wisconsin, and 
to stay with her tmtil discharged by said 
Capt Whittaker, and said Albany Is to bo 
paid four himdred and fifty dollars per day, 
and time to commence four o'clock to-day. 
Said Albany to have the privilege to make 
harbor in case of storm. Milwaiikee, June 
13, 1848. H. Whittaker, per L. J. Higby, 
Agent" The agreement was made at Mil- 
waukee, a few miles from where the Patchin 
lay, and was assented to by the claimant 
on its being soon afterwards made linown 
to him. He resided in Buffalo, N. Y. It did 
not appear that the libellant had any knowl- 
edge, at the time tiie contract was made, 
that Whittaker had any interest in the 
Patchin as owner. The Patchin was in no 
danger of immediate destruction when the 
contract was made; the weather was fair 
and calm; a large number of persons were 
already engaged in endeavoring to get her 
off the rocks; steamers were frequently 
passing near to the spot where she lay; the 
terms of the agreement were deliberately 
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settled; and, in order to determine the just 
measure of compensation, the books of the 
Albany were resorted to for the purpose 
of ascertaining her ordinary earnings, and 
the amount to be paid was fixed accordingly. 
The vessels were both of them of large 
value. The Albany transferred her passen- 
gers, of which she had a large number on 
board when the contract was made, to an- 
other steamer, and refunded to them their 
passage money. She was then constantly 
employed during four successive days and 
nights in rendering assistance to the Patchin, 
not altogether without danger to herself 
from hidden rodcs, and, during a portion of 
the time, in strenuous efforts, subjecting her 
to heavy strains, to Jerk or drag tiie Patchin 
from the rociis. The crew of the Albany 
were engaged in assisting the Patchin, but 
did not join as libellants in the suit The 
decree of the district court was in favor 
of the libellants. 

The opinion of CONKLING, District Judge, 
was as follows: 

"One of the objections urged against the 
libellant's right to maintain this action is, 
that the services for which he claims compen- 
sation, having been performed in pursuance 
of an express agreement between the par- 
ties, and for a stipulated compensation, this 
Is not a case of salvage, but a case of con- 
tract of which the court has no jurisdiction. 
Iq support of this objection, the counsel for 
the claimant relies upon a similar case of 
The Mulgrave, 2 Hagg. [Adra.] 77, hi which 
Lord Stowell pronounced against the action 
on this ground, observing that It was not a 
case of salvage but one of contract, and 
that he could not entertain the question. 
Lord Stowell did not, of course, Intend to 
say that he could entertata no action arising 
ex contractu, but only, that the case before 
hlra' not being a case of salvage, he could 
not entertain it as a case of that character, 
and not being a case falling within either 
of the descriptions of contracts embraced 
within the jurisdiction of the court, he could 
not entertain it as such. It is well known 
that the only contracts tipon which, at the 
date of this decision, original suits were In 
fact entertained in the English high court of 
admiralty were those for seamen's wages 
and bottomry bonds, although It has always 
been conceded that the jurisdiction of the 
court extended to all such contracts as were 
made on the high seas and were to be there 
executed. But, by a long series of American 
decisions, terminating with that of New-Jer- 
sey Steam Nav. Co. v. Merchants' Bank, 
How. [47 U. S.] 344, the principle Is now 
firmly established, that the jurisdiction of 
the American courts of admiralty does not 
depend on the decisions of the English com- 
mon law courts relative to the jurisdiction 
of the high court of admiralty in England, 
but that all contracts in tlioir nature strictly 
maritime, are cognizable in the admiralty. 
Such, certainly, Is the character of this con- 
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tract; and If the suit had been in personam, 
the jurisdiction of the court would have 
been unquestionable, 

"But, whether the contract created a lien 
on the Patchin, and may, therefore, also be 
enforced In a suit in rem, is another ques- 
tion not devoid of difficulty. That a suit In 
the admiralty for salvage may be main- 
tained in either form, has never been doubt- 
ed, and this right is, moreover, expressly 
recognized and declared by one of the late 
rules prescribed hy the supreme court. Rule 
19, Conk. Adm. 790. If, therefore, the sal- 
vor's title to remuneration in ordinary cases 
may be considered as founded In implied 
contract, it might with great apparent force 
and propriety be insisted, that the remedial 
right of the salvor could not in any degree 
be impaired by an express contract entered 
into beforehand for the mere purpose of 
fixing the amount of compensation, without 
any express or clearly Implied intention of 
waving the right to prosecute in either of 
the accustomed forms. But, suits for salvage 
have generally been considered— though T 
confess it has always appeared to me with 
somewhat questionable propriety— as cases 
rather of tort than of contract It would 
not necessarily follow, therefore, because 
the maritime law gives a lien In favor of 
the salvor In a case strictly of salvage, that 
it also confers one for services of the like 
nature rendered In pursuance of a contract. 
But it is a general principle of the maritime 
law, that from contracts made by the master 
which bind the owner, as all authorized con- 
tracts entered into by him on account of his 
ship do, unless otherwise expressly provided, 
there results an implied hypothecation of 
the 'Ship. The master, imdoubtedly, has au- 
thority to hire the services of others, when 
necessary for the preservation of his vessel, 
and I Imagine that such a contract, subject 
to the revisory power of the court, would 
constitute a Hen on the vessel. 

"It happens, however. In the present in- 
stance, that the master was also the sole own- 
er of the vessel to which assistance was ren- 
dered; and It Is insisted that on this ac- 
count he Incurred no other than a personal 
responsibility. Admitting the general prin- 
ciple thus asserted it becomes necessary, 
nevertheless, to Inquire whether the present 
is a case to which It Is properly applicable. 
The contract was originally entered into be- 
tween the llbeUant in person and Lewis J. 
Higby, professing to act as agait for the 
claimant It was made at the place where 
it bears date, a few miles from the place 
where tiie Patchin lay, and, on behig soon 
afterwards made known to the claimant, 
was assented to by him. His residence was 
in Buffalo, in the state of New-York. The 
claimant, it will be observed, Is described 
simply as the captain of the Patchin, and 
there is no allegation in the pleadings, nor 
any evidence, that the libellant had any 
knowledge of his proprietary interest in the 
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Tcssel. In the case of The St Jago de 
Cuba, 9 Wheat. [22 U. S.] 409, it was held 
that although, for materials or supplies fur- 
nished in a home port, no implied Hen m 
general attaches to the ship, the reasonable 
presumption being that they -were furnished 
on the credit of the owner, yet if a vessel 
comes into her home port in a foreign guise, 
aud obtains supplies, tliis principle is appli- 
cable to the case, and a lien in favor of ma- 
toilal men arises. 'The question,* says the 
court, *then arises, on what does the privi- 
lege of material men depend? On the state 
of fTicts, or on their belief of facts?' The 
answer given by the court is, that it de- 
pends on the latter. De non apparentTbus 
■et non existentibus eadem est ratio. Apply- 
ing the principle decided in the St. Jago de 
Cuba to the present case, it would follow 
that the contract ought to be treated as 
having been made with the master as such, 
nnless the libellant was boxmd to show af- 
firmatively his ignorance of the fact that 
the c^iimant was also the owner of the 
Patchin. But, considering that the contract 
was made at a place remote from the own- 
<'r"s residence, and that the claimant is de- 
scribed in it only as master, and consider- 
ing also that his ownership is now set up by 
lilm for the purpose of exempthig his vessel 
by way of exception from, the general rule, 
I am of opinion that the onus probandi lies 
upon him to show the llbellant's knowledge 
of such ownership. 

"In discussing this point, I have thus far 
conceded that if the libellant had known 
that the claimant was the owner, and had 
■contracted with him as such, no lien would 
have resulted from the contract. But, I In- 
fer that the late Mr. Justice Story enter- 
tained a different view of the law, and that 
he supposed it to be in this respect Immate- 
rial whether the contract was made with 
the master or owner. In The Emulous, 
ICase No. 4,480,] which was a suit In rem, 
the vessel was owned in Boston, and, hav- 
ing struck on a rock within the waters of 
that state, one of the sets of salvors con- 
tracted to tow her into .port for a specific 
sum agi-eed upon. The contract, it Is true, 
was made with the master of the schooner, 
though, as already observed. In the state to 
which she belonged. But the learned judge, 
in a fonnal exposition of what he under- 
stood to be the law applicable to cases of 
tliat nature, seems not to have recognized 
nuy distinction between contracts of this 
description entered into by the master, and 
those made by the o\vner in person. His 
language Is as follows: 'The court has 
bfen asked, upon this occasion, to lay down 
some clear and definite rule, as to what 
shall be deemed salvage service, and what 
shall be deemed a mere common contract 
for labor and services. I take It to be very 
■clear, that wherever the service has been 
rendered in saving property on the sea, or 
wrecked on the coast of the sea, the service 



is, in the sense of the maritime law, a sal- 
vage service. If it has been rendered un- 
der circumstances which estabUsh that the 
parties have voluntarily, and without any 
controllmg necessity on the side of the pro- 
prietors of the property saved, or their 
agents, entered into a contract for a fixed 
compensation, or upon the ordinary terms 
of a compensation for labor and services 
quantum meruerunt; in either case, it does 
not alter the nature of the service, as a sal- 
vage service, but only fixes the rule by 
which the court is to be governed in award- 
ing the compensation. It is still a salvage 
contract, and a salvage compensation. It is 
time, that contracts made for salvage serv- 
ices are not ordhiarily held obligatory by 
the court of admii-.ilty upon the persons 
whose property is saved, unless the court 
can clearly see that no advantage is taken 
of the parties' situation, and "that the rate 
of compensation is just and reasonable. 
The doctrine is founded upon principles of 
public poUcy, as well as upon just views oi 
moral obligation. No system of jurispru- 
dence, purporting to be founded upon moral 
or religious, or even rational principles, 
could tolerate for a moment the doctrine, 
that a salvor might avail himself of the ca- 
lamities of others to force upon them a con- 
tract, nnjust, oppressive, and exorbitant; 
I that he might turn the price of safety Into 
the price of ruin; that he might turn an 
act, demanded by Christian and public duty. 
Into a traffic of profit, which would outrage 
human feelings, and disgrace human jus- 
tice.' In The Centurion, [Case No. 2,554,j 
the learned judge of the district of Maine 
cites the case of The Emulous, as in his 
judgment containing a just exposition of the 
law of salvage. It is quite 'immaterial,' he 
observes, '.whether the salvors accidentally 
fall in with the wreck and volunteer their 
services, or are called upon by the owners 
or persons interested in the wreck to aid 
in saving it It is the place where the 
property is situated, and the circumstanr.-es 
of exposure and peril in which it is found, 
that determine the question whether It Is a 
case of salvage or not' But In a later case, 
that of Bearse v. 340 Pigs of Copper. fCaso 
No. 1,193,] which arose in the district of 
Massachusetts, and was finally decided on 
appeal in the circuit court the olijcction 
was distinctly taken, that the services hav- 
ing been performed in pursuance of an ex- 
press contract no action in rem could be 
maintained tlierefor. The contract was 
made in that case not by the master, but by 
the proprietors hi person of the property 
saved; but this circumstance does not seem 
to have been considered of any importance 
even by the counsel for the claimants. The 
objection was that the service, though of a 
nature which would otlierwise have been a 
salvage service, having been performed by 
contract, no right accrued from it to the 
libellants to proceed against the property. 
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The district judge 'held, that as tlie re- 
spondents had denied in their answer, that 
any contract subsisted between them and 
the U^Hants, at the time the property was 
recovered, which also appeared upon the 
evidence, the Ubel was rightly brought 
against the property, whether the principle 
contended for by the respondents was cor- 
rect or not.' The conclusion of Mr. Justice 
Story on the a.ppeal also was, that the par- 
ticular services in question were not an- 
braced within the contract set up by the 
claimants, under which other salvage serv- 
ices had been previously performed by the 
libellants. But, he adverts to tlie question 
only as one bearing upon the amount of re- 
muneration to be awarded, and seems not 
to have considered it as at all affecting the 
right of the Ubellant to maintahi his action 
in rem. He refers also, with apparent ap- 
probation, to- his observations above cited 
hi the case of The Emulous. The just hi- 
ference, therefore, appears to be that he 
considered all services, which, if rendered 
voluntarily would be salvage services, as 
not the less so because rendered in pursu- 
ance of an agreement for that purpose; and 
as entitling the salvor to the lilce remedies, 
whether rendered in the one form or tlie oth- 
er. If the salvor, especially after the perform- 
ance of the service, should take a bond or 
receive a bill of exchange or a negotiable 
promissory note in payment, it may be con- 
ceded that his remedy would be limited to 
a pei-sonal action on the security so taken. 
But there does not appear to be any soUd 
reason for denying to the salvor a lien on 
the property saved, merely because the sal- 
vage sei-vice was performed at the request 
either of the master or the owner, and un- 
der a promise of remuneration, especially as 
a court of admiralty possesses pi unques- 
tionable power to shield the owners of prop- 
erty saved, against extortionate exactions, 
by reducing an exorbitant reward promised 
under the pressure of alarm or distress. 
My opinion, therefore, is that this objection 

Is invalid. . . 

"It was insisted, also, by the counsel for 
the claimant, that the persons composing 
the crew of tlie Albany ought to have been 
parties to the suit. AVhen, as is commonly 
the case, salvage is claimed by the crew, as 
well as by the master and owners of the 
salvor vessel, and a suit is to be instituted in 
the admiralty therefor, it is certainly proper 
that all should join in such suit; and in a 
case where the salvage service was highly 
meritofidus, as where it requii-ed exhausting 
labor, or was attended by groat danger, if 
the master should designedly histitute a suit 
in bclialf of himself, or of himself and his own- 
er alone, in tlie hoi)e that, through the igno- 
rance of tlie crew, he might secure a large 
freward to hlmselC at their expense, he 
would expose hiiuself to just censure; and 
there may be cases in which it would be 
tlie duty of the court to enquire into tlie 
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reason of the nonjoinder of the seamen, 
and to see that tl)eir rights were maintained, 
luiless they chose voluntarily to relinquish 
them. But, in the present case, the crew 
of the salvor vessel were exposed to no ex- 
traordinary hardsliips or personal danger. 
Their services were rendered chietly on board 
of their own steamer, and were substan- 
tially such as thoy had contracted to per- 
form; and tliey probably, and perhaps very 
properly, deemed thehr sUpulated wages a 
sufficient compensation therefor. If they had 
thought otherwise, it may be supposed that 
ihey would have applied to the court for 
redress, and it is a misfcike to suppose that 
the right of the Ubellant as ovmev and mas- 
ter of the Albany, to prosecute his suit, Is 
prejudiced by their non-johader in the action. 
"With respect to the amount of remunera- 
tion to be awarded, there are no chrcumstan- 
ces attending the case, which demand the 
jealous scrutiny of the court into the rea- 
sonableness of the stipulated reward. There 
was scarcely room for the indulgenc^ of a 
spirit of rapacity by the libellant, and there 
is no evidence to show that he was actuated 
by any such spirit. I cannot say that the 
stipulated sum of $450 a day is an exorbitant 
or even an unreasonable compensation for 
the sacrifices and services of the Albany, 
and I am satisfied that the duty of the court 
will be best performed by simply enforcing 
the voluntary agreement of the parties. I 
accordingly award to the libellant the sum 
of $1,800." 
The claimant appealed to this court 

Bli Cook, for the libellant. 
I. The Patchin was stranded on the rocks, 
and was in real and imminent danger, and 
the libellaufs service was a salvage service. 
Talbot V. Soenian, 1 Cranch, L5 U. S.] 1; 
Conk. Adm. 279, 281. II. Salvage is allowed 
to tlie owner of a salving vessel, though the 
owner of the vessel saved be not present 
and in command of her. The allowance is 
made for the risk of property, &c. The 
Heniy Ewbank, [Case No. 6.376;] Mason v. 
The Blaireau, 2 Cranch, [6 U. S.] 240. III. 
It is equally a salvage service, whether per- 
formed in pursuance of an express contract, 
or not The Emulous, [Case No. 4,480;] The 
Centurion, [Id. 2,554;] Bearse v. 340 Pigs 
of Copper, [Id. 1,193.] IV, The contract was 
a fair one; no advantage was taken of the 
necessities of the Patchin; and the amount 
of compensation agreed upon was not un- 
reasonable. V. The libellant performed the 
services required by his contract VI. The 
salvor has his election to proceed against 
the property in rem, or against the owner or 
contractor in personam. Itule 19 of United 
States Courts in Admiralty; Conk. Adm. 790. 
VII. The amount is not unreasonable, and 
this court will not encourage appeals by a 
reduction of the amount allowed by the 
district coui-t The Emulous, [Case No. 4,- 
480.1 
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William H. Seward, for the claimant 
The service was not a salvage service. 1. 
It was not voluntary, but was rendered in 
pursuance of a pre-existing contract for a 
(Ixed rate of contpoiisatiou. Tlie Neptune, 1 
Hngg. [Adni.] 230, 237; Hobart v. Drogan, 
10 Pet [35 U. S.] 108, 121; 3 Kent Comm. 
(4th Ed.) 245; Coiili. Adm. 274. 2. It was 
not efficient, nor was tlie Patchin in impend- 
ing danger of shipwreck. 3 Kent, Comm. 
(4tli Ed.) 243; Ma'rsb, Ins. 4SS; Emerigon, 
Traite des Ass. p. 400. 3. The libellant could 
have recovered ag-ainst Wliittaker personal- 
ly on tbe contract, (jveii if the Patchin had 
been totjilly lost 4. The provision in the 
contract, that the Albany might make har- 
bor in case of stoim, is inconsistent with 
the idea of a siilvage service. 

NELSON, Circuit Justice. I am of ophi- 
lon, according to the autliorities referred to 
by the coimsel for the libellant and by the 
court below, that the district cotirt had ju- 
ilsdiction of the case, notwithstanding the 
special agreement in respect to the com- 
pensation to be received for the service. 
That contract was not necessarily binding 
upon the vessel in peril, or upon her owner, 
and It would have been the duty of the- 
court to have disregarded it altogether, and 
to have awarded a rate of compensation 
according to the principles of admh-alty in 
salvage cases, if any advantage had been 
talcen by the libellant in fixing the rate In 
the agreement The rate thus lixed is looked 
at in determining the amount proper to be 
awarded for the salvage service; but would 
be disregarded, if disproportionate and un- 
reasonable, or if extorted through the pres- 
sure of impending calamity. Under these 
clrcumitances, any agreement that might be 
entered Into could hardly be regarded as 
ousting the admiralty jurisdiction. That ju- 
risdiction is as essential to the proper pro- 
tection and SGcmit^' of tlie vessel subject to 
salvage, as it is to the indenmity of the 
Kilvor. 

I concur •with the court below, tliat the 
Amount agreed upon affords but a reason- 
able compensation for the assistance ren- 
dered by the vessel and crew of the libel- 
lant, and that tlie service was essentially 
and strictly a salvage service. 

Decree affirmed. 

[NOTE. A contract, written or otherwise, 
for salvage service, will not be enforced unless 
the rate of compensation is just and reasonable, 
and it appears that no advantage has been 
taken of the party in distress. Williams v. 
The Jenny Lind, Case No. 17,723; The J. G. 
Paint, Id. 7,318. For cases in which the com- 
pensation named in the contract has been re- 
duced by the court, see The Nancv, Case No. 
12.403: The F>rothers, Id. 3.294; 202 Tons of 
Coal, Id. 14,299; The Homely, id. G,G61: The 
C. & C. Brooks, 17 Fed. Kep. 548.] 
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Case ^o. 88. 

ADRIAN et al. v. The LIVE YANKEE. 

[33 Hunt, Aler. Mag. (1855) 703.] 

District Court, D. California. 

Shipping— Injuries to Goods— Sweat— Neqli- 

OEXCB. 

[In an action against a vessel for dam- 
ages to the cargo caused by moisture in the 
liold of the vessel, usually called "sweat," 
where it appears that the goods were stowed 
in the usual and proper 'nanner, it will not he 
nem negligence in the carrier to have failed to 
adopt a certain system of ventilation, the utility 
and elhcacy of which as a preventive of a 
sweat IS a matter of doubt and dispute.] 

[In admiralty. LiDel by Adrian and Story 
against the vessel Live Yankee on a contract 
of affreightment Libel dismissed.] 

HOFFjMAN, District Judge. This was a 
libel on a contract of affreightment The 
goods were shipped under the usual bm of 
lading, but on deUvery were found to be satu- 
rated with moisture, and much damaged. It 
was proved that the goods were stowed in 
the usual and proper manner, but on the top 
of the between-deelis cargo, and immediately 
under the upper deck, and Ihat the damage 
was caused by moisture in the hold of the 
vessel, or what is usually called "sweat" 
On the general principle by which this cause 
must be determined this court has already 
expressed its opinion. In the case of Levy 
V. The Caroline, [Case No. 8,301,] it was con- 
sidered that the carrier is not liable for dam- 
ago arising from sweat unless he Is proved 
to have been guilty of neghgence. That so 
far as relates to damage from this cause, all 
goods transported on voyages like that from 
the eastern states to this port must be con- 
sidered perishable, or liable to injury, and 
the general rules with regard to perishable 
goods must be applied to them. That where 
damage is attributable to the intrinsic per- 
ishability of goods, the carrier is not liable, 
unless it appear that he has neglected to 
take proper care of them. These principles 
must I thinK, govern this case. In the case 
of Camoys v. Scurr, 19 Car. & P. 383, which 
was an action against a carrier for damage 
to goods arising from their bad stowage. It 
was held that if on the whole it be left In 
doubt what the cause of the injury was, or 
if it may as well be attributable to "perils of 
the sea" as to negligence, the plaintiff cannot 
recover. Lord Denman said, in summing up, 
that "the jury were to see clearly that the 
defendants were guilty of negligence, before 
they could find a verdict against them." Ang. 
Carr. § 212. In Cariss v. Johnson, in the New 
York superior court, 1848, Judge Oakley said: 
"I do not consider that common carriers are 
in all cases responsible for not delivering 
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property in a sound state. They are not 
warrantors that tlie property shall remain 
safe and sound. They are only warrantor 
for its safe deUvery, and their further re- 
sponsibility depends upon whether they use 
due care and diligence in carrying the prop- 
erty, or negligence can be proved against 
them by any omission to do what pnident 
men should do under such circumstances." 
Undoubtedly, when goods are given to a car- 
rier in a sound state, and are aamaged when 
delivered, the presumption of law is that 
it was by his negligeaoe. But if he can show 
& peril of the sea sufficient to account for the 
injury, or a natural cause, such as the leak- 
age, evaporation, or fermentation of liquids, 
or the rotting or decay of fruits, &c., the 
burden of proof will then be on the plaintiff 
to show actual negligence or defective means. 
If, in such a case, the proof leaves it doubt- 
ful what the cause of the injury was, or 
*'unless the jury." in the words of Lord Den- 
man, "see clearly that tlie defendants have 
been guilty of negligence," the plaintiff can- 
not recover. The degree of diligence to 
which, in respect of perishable goods, carriers 
are bound, is stated by Judge Oakley in the 
<;ase already cited. Their responsibility de- 
pends upon whether they tise due oare and 
■diligence in carrying the property; or neg- 
ligence can be proved against them by any 
omission to do what prudent men should do 
under such circmnstances. 

In the case at bar, the injury Is shown to 
have arisen from sweat or moisture collected 
in the hold during the voyage. It appears 
that sweat is incidental to all voyages around 
the Horn; that, in a greater or less degree, 
It almost invariably occurs; that it is a cause 
of damage well known to both shippers and 
ship owners, and that as yet no certain 
means have been devised to prevent it; that 
it is caused by the great variations in tem- 
perature necessarily occurring on such voy- 
ages; that it depends, in a great degree, upon 
the nature of the cargo, and is affected by 
other circumstances, the nature and opera- 
tion of which are not clearly explained. It 
appears, therefore, that damage by sweat 
arises from natural causes independent of 
the agency of man, and that it is to be likened 
to the damage by fermentation, evaporation, 
spontaneous combustion, &c., which are all 
more or less owing to the heat or other con- 
ditions under which cargo is carried in ships, 
J)ut for losses by which the carrier is not 11a- 
Tjle, unless negligence can be proved. The 
negligence attributable to the carrier in this 
<!ase is alleged to consist in his not h9.ving 
provided sufficient ventilation for his ship. 
So far as his means extended, the master 
is shown to have used all diligence In venti- 
lating the cargo. The hatches were frequent- 
ly taken off, and everything was done which 
during a voyage could be done to preserve 
It, The ship was provided with one large 
ventilator, going down to the hold, and com- 
municating with the between-decks by air- 



holes. She seems, in the opinion of some of 
the witnesses at least, to have been as well 
ventilated as ships ordinarily are; but her 
means of ventilation were inferior to those 
usually provided in clipper ships— the latter 
being generally furnished with one or two 
pairs of ventilators of Emerson's construc- 
tion. 

It is contended that the carrier was negli- 
gent in not having had more ventilators, or 
a system of ventilation such as that recently 
adopted in most clipper ships. Tlie carrier 
in this case imdoubtedly supposed that thp 
ventilation provided by him was sufficient to 
secure all the good effects which may attend 
ventilation. The question is, has he been 
giulty of negligence in not having adopted 
a more thorough system? On the part of 
the claimants it is contended that the onlv 
preventive of sweat which has been suggest- 
ed, is of extremely uncertain efficacy; that 
sweat frequently occurs in well ventilated 
ships, and that sometimes no traces of it are 
observed in the least ventilated vessels; that 
it depends more upon the nature of the cargo 
than upon any other circumstance; but that 
it is affected by causes the nature and mode 
of preventing the operation of which are not 
ascertained. In support of these allegations 
they have called many witnesses of the high- 
est respectability, and possessed of the lar- 
gest opportunities for observation. Some of 
them have not hesitated to declare that they 
considered the ventilation of ships, as com- 
monly practiced, of no tise whatever, or pos- 
itively injurious. 

On the other hand, the libelants have at- 
tempted to show by the testimony of an 
equal number of witnesses, that the sweating 
of ships can be, and is, prevented by the use 
of a thorough system of ventilatiaD; that 
such a system has been generally adopted in 
the clipper ships of recent construction, and 
that its efficacy has been proved by the con- 
dition of the cargoes of several ships now or 
recentiy in port They further showed that 
ventilation is required by Lloyd's agents in 
CMna, in ships taking cargoes of tea and 
silks, to prevent the effects of steam. It 
was suggested, however, that the stenm 
thus intended to be prevented was a dry and 
noxious exhalation, impairing the flavor of 
teas and injuring the fabrics of silks, but wn-. 
wholly distinct from sweat, which is con- 
densed moisture collected on the lower side 
of the deck. This point, however, was not 
clearly established. Had the libelant In this 
case clearly established the general recogni- 
tion of the fact that a particular system of 
ventilation will prevent damage by sweat, 
that that system is universally adopted and 
is usually effectual, he might claim that the 
master in omitting to adopt it had show ■' 
want of ordinary diligence and care. But 
although he has shown that the clipper ships 
which frequent this port are usually venti- 
lated in some way more or less thorough, he 
is met by the fact that cargoes are fre- 
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qiiontly damasod in the best ventilated ships, 
and by the testimony of numerous witnesses, 
wlio express their disbelief in the efficacy 
of any system of ventilation whatever. Be- 
fore the court can say that the omission of 
any particular means of preventing this 
damage is negligence in the master, it must 
be satisfied that those means are generally 
recognized as effectual. Does, then, the testi- 
mony establish this fact? 

Whether or not ventilation is of any service, 
seems to be a mere matter of opinion, nor is it 
possible for the court, on the evidence, to 
come to any certain conclusion, whether the 
advocates or opponents of ventilation are in 
the right. The whole subject seems involved 
in doubt and obscurity, and the systems of 
ventilation that have been resorted to appear 
to have been adopted as experiments or at- 
tempts to remove the evil, rather than as a 
certain and ascertained means of preventing 

It has been urged with great force by the 
advocate of the libelants that it is the duty 
of the court to exact from the carrier the 
employment of the latest inventions, and to 
demand that he keep pace with the last im- 
provements in mechanical art; that by so 
doing the court will cherish, promote, and 
stimulate the application of science to the 
useful arts, and contribute to their growth 
and improvement. But the difficulty in this 
case is that It does not clearly appear tliat 
ventilation is an improvement. On the con- 
trary, several witnesses, whose great expe- 
rience entitles their opinions to much credit 
affirm that In their own ships, and for their 
own cargoes, they would not adopt any sys- 
tem of ventilation whatever. Emerson's 
ventilators, the employment of which was 
most strongly insisted on by the advocate of 
the libelants, have been in use for the last 
five or sbc years. If they had been found 
so effectual a remedy as to justify the court 
In pronouncing the carrier who fails to adopt 
them guUty of negligence, is It credible that 
so many and so respectable persons con- 
nected with shipping would be found to dis- 
believe in that and all other systems of venti- 
lation? The testimony brought to show a 
prevailing usage in this port, that the ship- 
per bears a loss by sweat, though it faile<l 
to establish a usage In the legal sense of the 
term, proved this at least: that the general 
opinion of persons connected with commerce, 
shippers and ship owners, is that the ship 
is not liable. Surely such an opinion would 
would not prevail if there were any well- 
known, usually-adopted, and generally-recog- 
nized means of preventing sweat And yer 
the court must find such to be the fact before 
it can declare this vessel to be liable. If it 
should be determined in this case that eveiy 
vessel wliich is not provided with a venti- 
lating apparatus is liable, the principle would 
include many ships which liave avoidefl in- 
juring their cargoes, tliougli wholly unpro- 
vided with ventilation. In the case of The 



Thomas Watson, [Case No. 13,933.] for ex- 
ample, the rule would operate with peculiar 
hardship. That vessel, it appears, has made 
five voyages to this port and has never dam- 
aged a single package, and yet she Is not 
ventilated at all. Surely her owners are 
justified in assuming that ventilation in her 
case would be no improvement If then, on 
her next voyage, some of her cargo Is in- 
jured by sweat, her master would be held 
liable for negligence, under the principle- 
the court is asked to adopt With what pro- 
priety can the court call upon her owners 
to adopt a system which experience of their 
own ship has proved to be imnecessary, if 
not Injurious; and how can it make a similar 
exaction of any of the numerous witnesses 
of intelligence and experience who profess 
their disbelief In the efficacy of all systems 
of ventilation? It may be said that ventila- 
tion may not be requisite in vessels of the 
size of the Thomas Watson, while In clip- 
per *ips to omit It would be improper. Bur 
this, after all, is but an opinion opposed by 
many of the most experienced witnesses, and 
affording no solid basis for the judgment of 
a court Besides, in the uncertainty and ob- 
scurity in which this subject is involved, how 
can the court discriminate between vessels 
of various sizes? When Is a vessel large 
enough to requhre ventilation? When is she 
small enough to dispense with It? Even thfr 
witnesses for the libelants, who are the 
strongest advocates for ventilation, confess 
that damage by sweat is of constant and 
daily occurrence; that few ships arrive whose 
cargoes are not more or less injured by it 
and that a still more thorough system of 
ventilation is required. Could this be so If 
there did exist as claimed by the libelnnts. 
any generally known and usually adopted 
remedy? If the ship owner is guilty of neg- 
ligence In this case, for having failed to adopt 
a generally-recognized remedy for sweat it 
should appear that cargoes can be, and usu- 
ally are, protected by it— and yet the reverse- 
Is the fact How can this remedy be said ta 
be generally recognized as such when it fails 
so often as to leave the question as yet unde- 
termined whether it is of any use whatever? 
It is urged that the ship owners In this case 
have themselves recognized the expediency of 
ventilation by introducing it into their own 
ships, but that the means adopted by them 
were incomplete and Insufficient. But the 
fact tiiat they have tried what they no doubt 
considered a sufficient system of ventilation, 
at least shows that they were not reckless or 
Indiffefont on the subject and the question 
still recurs— Are there any well-known and 
generally-recognized means of preventing this 
kind of damage which they have been guilty 
of negUgence in omitting to use? If ttiere had 
been any such, it is but fair to suppose they 
would have been adopted in the ship which, 
the libelants In their letter to the master 
pronounce "a noble specimen of the merchant 
marine." It Is to be observed that in the. 
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very letter In wMch the libelants announce 
their intention to test the question of the 
ship's liability for damage by sweat, tlioy 
make no complaint of insufficient ventila- 
tion, or suggest the use of more efficient means 
to that end. But they propose "the idea of ex- 
perimenting upon the prevention of sweat by 
ceiling the between-decks overhead." They 
thus seem themselves to admit that no cer- 
tain or established means of preventing this 
damage exist, and the remedy is suggested 
merely as an experiment. 

On the whole, I consider tiiat under tlie 
evidence in this case it does not appear that 
the damage has occurred from causes orig- 
inating In the agency of man; nor that it 
could, like damage by rats, injuries by worms, 
etc., have been prevented by proper care; 
that the injury has arisen from natural 
causes, the effect of which the court cannot 
affirm the carrier could or ought to have 
guarded against; that it is not to be likened 
to the case of some unknown and int(^nal 
defect In the particular vehicle of convey- 
ance, for which the carrier is liable, but it 
is a risk to wliich every sliipper knows his 
SQoas are liable, and which he also knows 
there are no ascertained and establislied 
means of preventing; that he is as compe- 
tent as the carrier to determine whidi of the 
various modes of preventing it are most like- 
ly to insure the desired result; and that in 
shipping in this vessel he assumed the risk 
of her system of ventilation, as he would 
have assumed the risk of damage without 
any ventilation whatever had he shipped his 
goods in the Thomas Watson— and that, 
inasmuch as he knew the dangers to which 
his goods would be exposed, he might, had 
lie chosen, have protected them by packing 
them in a different manner. But while I feel 
called upon so to determine in this case and 
with the present imperfect knowledge of this 
subject, it is not to be inferred that tl'- 
same decision will always hereafter be made. 
On the contrary, if it should hereafter ap- 
pear that science has suggested, or experi- 
ence has shown, a remedy or preventive of 
■damage from tliis source, wlilch shall be 
generally recognized and adopted, It will be 
negligence in the carrier to omit its use. 
But as at present it cannot be said with 
any certainty that such a remedy has been 
" discovered, I cannot find the carrier gi\llty 
of negligence in having failed to resort to 
one that has been suggested and used to 
some extent, but the utility or efficacy of 
which is still a matter of discussion and dis- 
pute. • 

ADRIANOE, (HOTCHKISS v.) 
(See Hotchkiss v. Adriance, Case No. 6,715a.] 
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Case No. 89. 

The ADRIATIC. 

[9 Ben. 98:* 16 Amer. Law Reir.^(N. SO 491? 

4 Amer. Law T. Rep. (N. S.) 353; 24 Pittsh. 

Leg. J. 208.] 

District Court, S. D. New York. April, 1877.* 

Collision in the Iiiisn Channel—Steamer and 
Sailing Vessel— Id entity of Steamer—Oppo- 
site CoUKSES— Confusion of Pukpose— Lights 
— Steam Eic's Duty. 

1. Tlie American ship H. Q., with all hands, 
was sunk at night in the Irish channel, by a 
collision, as alleged, with the British steamer 
A. The steamer averred that the ship was 
either sunk by a collision with some other ves- 
sel than the steamer, or was wrecked, and tliat 
her loss was not caused by any collision with 
the steamer. The evidence seemed to be, that 
the steamer was proceeding down the channel, 
heading from W. % N. to W. Vs N., and going 
about 12 knots an hour, and the siiip was 
heading about E. by S. i^ S., with the wind 
from about S. "VV., and sailing from 8 to 9 
knots an hour. The steamer made the ships 
green liffht about 2 points on the starboard 
bow. The steamer kept her course for some 4 
minutes, until the ship's green light was some 
31^ points on the starboard bow, when the ship 
shut in her green light and showed her red 
light; whereupon the steamer ported and 
slowed. The ship then showed her green hght 
again; whereupon the steamer stopped and 
backed and had got stern way at the time of 
the collision. Before the collision, the ship 
made another change, and showed her red 
lisht; and the steamer struck the port bow of 
the ship: Held, that the loss of the ship was 
caused by a collision with this steamer. 

2. That, under the circumstances, it was the 
duty of the steamer to keep out of the way of 
the ship, and it was the correlative duty of the 
ship to allow the steamer to keep out of her 
way, and not to embarrass the steamer in per- 
forming such duty. 

3. That it was proper for the steamer to 
keep on her course as long as the ship's green 
light was visible, and that, when the ship 
showed her red light, the steamer's duty of 
avoiding the ship did not cease, and she dis- 
charged that duty a second time by porting and 
slowing. 

4. That it was reasonable and proper, -under 
the circumstances, for the officer in charge of 
the steamer, when he saw a movement in the 
approaching vessel, indicated by the shutting 
in of the green and the showing of the red 
light, to take this as evidence of her intention 
to throw herself across his onward path. 

5. That, it appearing that the officer in 
charge of the steamer was a good seaman, of 
capacity, watchful, thoughtful, and deliberate, 
much must be left ttf the judgment of such a 
man, charged with the safety of a large steam- 
er, and of the lives of those on board, as to 
which one of two or more methods he will 
adopt in a given exigency, if it is not shown 
that the one he adopted was such as to indi- 
cate that there was no fair exercise of reason- 
able judgment in concluding to adopt it. 

6. That, when the ship again showed her 
green light, and the danger of collision was ap- 
parent and imminent, it was the highest duty 
of the steamer to stop and back, rather than 
go ahead and starboard; that, if it be conceded 

'[Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here re- 
printed by permission.] 

-[Affirmed by circuit court in The Adriatic, 
Case No. 91; and by supreme court in Marshall 
V. The Adriatic, 2 Sup. Ct. Rep. 355, 107 U. S. 
512.] 
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that the stopping and backing was an error of 
judgment, it was not a fault. 

7. That it was impossible that the changes 
by the ship from green to red and from red to 
green could haTC been caused by the yawing of 
the ship. 

8. That the ship was in fault in her move- 
ments in presence of what she could and 
should hare seen was a steamer; that, for 
what ensued after the ship exhibited her green 
light a second time, the steamer was not re- 
sponsible; and that the libel must be dis- 
missed. 

[In admiralty. libel in rem by the owners 
of the Harvest Queen against the Adriatic. 
Libel dismissed; also dismissed upon appeal 
to the circuit court The Adriatic, Case No. 
91. Decree of circuit court affirmed, upon 
appeal to the supreme court in Marshall v. 
The Adriatic, 2 Sup. Ct Eep. 355, 107 U. S. 
512.] 

Thomas B. Stillman and Henry J. Scudder, 
for libellants. 

Everett P. Wheeler and Joseph H. Choate, 
for claimants. 

BLATOHFORD, District Judge. On the 
30th of December, 1875, the ship Harvest 
Queen, an American vessel, belonging to the 
libellants, with a cargo on board, also be- 
longing to them, set sail from the harbor of 
Queenstown, In Ireland, for Liverpool, in 
England. The steamer Adriatic, a British 
vessel, sailed from Liverpool to New York, 
on the same day, and proceeded down the 
Irish channel. The libel alleges, that, when 
the ship was distant about fifty miles from 
her place of departure, and was proceeding 
up the Irish channel, the wind blowing a 
stiff breeze from about southwest, and the 
weather being clear starlight, she was run 
Into by the steamer, at about 3 o'clock A. 
M., on the 31st of December, the steamer 
striking the ship on her port bow, with such 
violence as to cause her, with her cargo, to 
sink in a very short time after the collision; 
that by said collision the ship was totaUy 
lost, and her master and officers and all 
hands on board of her were lost; that prior 
to and at the time of the collision the gen- 
eral course of the ship was up, and the gen- 
eral course of the steamer was down, the 
Irish channel, and their courses crossed but 
slightly, If at all; and that the collision was 
caused by the negligence and improper con- 
duct of those on board of the steamer, in 
not having a good and siifficient lookout, in 
running at too great a rate of spee^, in not 
keeping out of the way of the ship, and in 
not stopping and backing in time to avoid 
the collision. The libellants claim to re- 
cover against the steamer, as damages sus- 
tained by the collision, the sum of ^225,000. 

The answer of the steamer avers that the 
ship was either sunk by a collision with some 
other vessel than the steamer, in the Irish 
channel, on or about the 31st of December, 
or was wrecked on or about tliat day in said 
channel, and that her loss was caused there- 



by and not by any collision with the steamer. 
Without discussing in detail the evidence on 
the subject, It is sufficient to say, tiiat it 
leaves no doubt in the mind that the steam- 
er, at or about the time and place charged, 
came into collision with the ship Harvest 
Queen, belonging to the libellants, in such 
manner and with such results as to cause 
the sinking and loss of the ship and of her 
cargo and of every person on board of her. 

The material question in the case, to be de- 
termined on the evidence, is as to whether 
the steamer was in fault The vessels were 
sailing on nearly opposite courses. The 
steamer was heading from west one-quarter 
north to west one-half north. The ship was 
heading about east by south half south. 
They were thus drawing on to the courses of 
each other from one point to one point and a 
quarter. The ship was sailing at the rate of 
from S to 9 knots an hour and the steamer 
at the rate of about 12 knots. The steamer 
made flie green light of the ship at about 2 
points on the statboard bow of the steamer. 
The red light of the ship was not then visi- 
ble to the steamer. The white and green 
lights of the steamer, and not her red light, 
ought then to have been visible to the ship, 
and undoubtedly were, and It was her duty 
to heed them. Under the circumstances thus 
existing, it was the duty of the steamer to 
keep out of the way of the ship, and it was 
the correlative duty of the ship to allow the 
steamer to keep out of her way, and not to 
embarrass or hamper the steamer in per- 
forming such duty. The position was one of 
safety. The green lights of the two vessels, 
and only those, were tsposed to each other. 
There was no exposing of green to red. Un- 
der tills condition of things, the steamer kept 
on her course, neither porting nor starboard- 
ing, nor slowing, nor stopping, nor reversing. 
It was proper for her to so keep on her 
course. She had a right to presume that, In 
the presence of her exposed green light the 
ship would continue to expose her green light 
and that only. There was no obligation on 
the steamer then to starboard, because the 
vessels were at such a distance apart prob- 
ably 2 miles, that, if both kept their courses, 
the ship was certain to pass dear, on the 
starboard hand of the steamer. She would 
draw more and more on the starboard bow 
of the steamer. And such was the fact 
The ship's green light opened more to the 
starboard of the steamer imtil it got to be 
some 3V^ points on the starboard bow of the 
steamer. This was a position of safety. The 
ship would not reach tiie path of the steamer 
until she was astern of the steamer. At this 
juncture, and some four minutes after the 
ship's green light had first been seen by the 
steamer, the ship shut in her green light and 
exposed her red light All the time before 
that she had exposed her green light and 
that alone, steadily, with no glimpse of her 
red light Here, then, arose an exigency. 
Here was danger. The first officer of the 
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steamer, Mr. Bence, was on her l>ridge, 
watching the green light off his starboard 
bow. He had cliarge of the steamer at the 
time and was responsible for her navigation. 
He had seen the green light for four minutes 
and had seen It thus open more on his star- 
board bow. He could not tell to what spe- 
cies of craft it belonged, whether to a fore 
and aft vessel which could sail within five 
points of the wind, or to a square-rigged ves- 
sel which could not sail nearer to the wind 
than from six to seven points. He saw a 
movement in the approaching vessel, indi- 
cated by the change in her lights, which it 
was reasonable and proper for him, under 
the circumstances, to take as evidence of her 
Intention to throw herself across his onward 
path. He was called upon suddenly and in 
an exigency to determine whether he would 
do anytliing, and, if something, what. -He 
could, as to the course of his vessel, do one 
of three things— either let it remain as it was, 
or starboard, or port He ported. The libel- 
lants insist that he erred in* porting; that, if 
he had not ported, there would have been no 
collision; that he ought to have starboarded, 
or, at least, have kept on the same course; 
that, if he had even kept his course, there 
would have been no collision, as the ship 
could not have reached his path ahead of 
him; and that, if he had starboarded, he 
would certainly have sailed away from all 
danger. It is easy to criticise and to be wise 
after the event Mr. Bence seems to have 
been a good seaman, of experience and ca- 
pacity, watchful, thoughtful and deliberate. 
Much must be left to the judgment of such a 
man, charged with the safety of a large 
steamer and of the lives of those on board, 
as to which one of two or more methods he 
will adopt in a given exigency, if it is not 
shown that the one he adopted was such ;xs 
to indicate that there was no fair exercise 
of reasonable judgment in concluding to 
adopt It By determining to port and throw 
the head of the steamer to starboard, air. 
Bonce took a course which would certainly, 
if the approaching vessel continued to dis- 
play only her red light very soon bring the 
vessels on parallel courses, with their red 
lights exposed to each other. That was safe- 
ty. To take that course was prudent, and, 
at the distance apart the two vessels were, 
it would have been successful, if the ship had 
continued to expose only her red light The 
steamer's duty of avoiding the ship did not 
cease because the ship shut in her green 
light and exposed her red light It contin- 
ued in the altered circumstances. As the ex- 
igency was sudden and unforeseen, and as 
the vessels were nearing each other rapidly, 
promptness of decision and action on the 
part of the steamer was necessary. Even if 
the ship had continued to expose only her 
red light, the steamer might, it may be con- 
cede(], have passed her in safety by going on 
at tlie same speed as before, witliout star- 
boarding or with starboarding. But I think 
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it quite dear, that if the sliip had continued 
to expose only her red light the steamer 
would, having ported, have equally avoided 
a collision witli the ship, especially as, on 
the weight of the evidence, the steamer's en- 
gines were slowed at the time her helm was 
ported. The steamer adopted this manoeuvre 
of porting and slowing deliberately and wise- 
ly. There was no apparent necessity, at that 
time, that she should stop and reverse hei* 
engines. She discharged her duty of avoid- 
ing tlie sliip, by proper movements, for the 
second time. She did this, although tlie ship 
was in fault in her movements in the pres- 
ence of what she could and should have seen 
was a steamer. These movements of the 
steamer had been made, and she was swing- 
ing to starboard under her port helm, when 
the ship shut hi her red light and exposed 
only her gi-een light. Seeing this confusion 
of purpose in the ship, the engines of the 
steamer were stopped and reversed at full 
speed. This was proper. There was nothing 
else for the steamer to do. The ship had 
twice turned from a course and position in 
reference to which the steamer had acted, 
and acted in a way which would have given 
safety to the ship. Whatever followed the 
ship had brought upon herself. For what 
ensued after the ship exhibited her green 
light the second time, the steamer was not 
responsible. Before the collision, tlie ship 
made another change, and shut in her green 
light, and showed only her red light 

A strenuous effort was made on tlie part 
of the libellants to induce the belief that the 
changes by the ship from green to red and 
from red back to green were produced by the 
yawing of the ship in tlie following sea and 
with the free wind. But it is impossible to 
believe this, for, the green light was visible 
at first, alone, for four minutes continuously, 
with no gUmpse of the red light, and the 
green light opened from two points on the 
starboard bow of the steamer to three and 
a half points on the same bow, before tlio 
red light appeared. The effects of yawing 
would have been sooner observed. 

It is earnestly contended, for the libellants, 
that the red hght of the sMp, because of 
wliich the steamer ported, was in sight for 
only one minute, and that when the green 
light of the ship again appeared, the steamer 
should have kept going ahead and should 
have starboarded. The ship was a third 
time, and in a third position, imposing on the 
steamer the duty of avoiding her, after the 
steamer had twice assumed and dischargo<l 
that duty. The distance between the vessels 
was diminishing fast, and with this erratic 
vessel nearly ahead, and the danger of colli- 
sion apparent and imminent it was the high- 
est duty of th-e steamer to stop and reverse 
her engines. She did so, and her engines 
were reversed at full speed, and, on the evi- 
dence, she had got sternway on at the time 
of the collision. If it were to be conceded 
that the stopping and reversing was an error 
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of judgment, it could not be held to have 
been a fault, occurring as it did after what 
had previouslj' happened, but would be re- 
garded as an error which tlie libellants could 
not make a ground of complaint. But it is 
not to be admitted that it was an error of 
judgment. 

Although the court is asked to condenm the 
movements of the steamer, no te.stimony of 
any expert in seamanship or in navigation Is 
advanced to show that such movements were 
faulty or unwise or imprudent or unintelli- 
gent. Tlie cjise of the libellants seems to 
r(»!?t on the proposition, that it was tlie duty 
of tlie steamer to keep out of the way of the 
ship, and tliat it is not established that the 
ship changed her course. But the steamer 
could act only in view of what she saw, and 
what she had a right reasonably to infer 
from what she saw. Her movements were 
taken with a reasonable certainty that they 
would give safely to both vessels. She exer- 
cised the highest degree of diligence imposed 
by the law, in her efforts to avoid the ship. 
She exercised that diligence discreetly through- 
out to the end. In all the emergencies which 
the vacillating movements of the ship threw 
upon her. 

The libd is dismissed, with costs. 
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tl6 Blatchf. 424;» 8 Reporter, 231.] 

Circuit Court. S. D. New York. June 23, 1879. 
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A bill of lading for coir yam in bales, shipped 
by 11 steamer from Liverpool to New York, re- 
ceipted for the bales as "m good order and well 
conditioned," and described them as "in trans- 
it" from another steamer. They were, ap- 
parently, in ffood external order. The voyage 
was ten days. The bales, when discharged, 
appeared to have been, at some time, wet with 
sea water. The yarn inside was damp to the 
touch, discolored, and unfit for use to make 
fine goods. The bales were properly stowed, 
and nothing appeared as to how they could 
have been damaged on the steamer. There 
was no evidence as to the condition of the 
bales when shipped. On a libel, in admiralty, 
aganist the steamer, to recover for the dam- 
age: Held, that the libellanr could not recover, 
because he had not shown that the goods were 
damaged while on board of the steamer. 

[See note at end of case.] 

In admiralty. Tliis was an appeal by tlie 
libellants from a decree of the district courr, 
in a suit in rem, in admiralty, dismissing tin 
libel. The following facts were found by 
rhia court: "On the 20th of October, 1875, 
two hundred and fifty bales of coir yuni 



'[Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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were shipped on the steamship Adriatic, con- 
signed to the Ubellants, in New York. Coir 
yarn is the fibre of the cocoanut husk, mad6- 
into strands of yarn, and put up in hanks. 
The hanks are put in bales, compressed, cov- 
ered with burLip wrappers, and wound: 
around with iron hoops from end to end„ 
Coir. yarn L«! used for making mats. The bill 
of lading signed by the agent of the shii>- 
at Liverpool, receipted for the bales, in the- 
usual form, as 'shipped in good order and 
well conditioned.' The goods were described' 
as 'two hundred and fifty bales coir yam,, 
in transit "from steamer Macedonia,' and: 
were to be delivered 'in like good order and 
well conditioned.' The bill of lading also- 
contained this clause: 'Weight, contents, 
quality, condition, quantity and value un- 
known, and ship owner not accountable for 
the same.' At the time of the shipment,, 
the bales were, apparently, in good external 
order and condition. The ship sailed from 
Liverpool October 2ath, and arrived in New 
York October 30th, making her voyage in 
about ten days. When the bales were land- 
ed in New York, one hundred were found 
to have been wet at some time with sea 
water. The wrappers were somewhat stained 
and discolored, and the hoops rusty. On 
cutting the wrappers and examining the- 
yarn, it was found to be damp. It was not 
wet enough to drip, but the dampness wafe 
perceptible to the touch. It was, to some 
extent, discolored and unfit for the manu- 
facture of fine goods, to which it was, oa 
account of its quality, originaUy adapted. 
The bales were landed upon a dry and cov- 
ered dock. The bales were all well and 
properly stowed in the lower hold of the 
ship. No other goods came out of the ves- 
sel wet There was no appearance of a leak, 
and the hatches were all In good order and 
well secured, so as to be impervious to se.i 
water, when the ship arrived. There was no 
evidence as to the condition of the bales 
when shipped, other than that which was 
contained in the bill of lading. It was not 
shown how long they had been 'in transit* 
when the shipment was made. Neither was 
it shown from what place the original con- 
signment was made, nor whether the bales, 
had been specially exposed to sea water,, 
either while on the voyage from Liverpool 
to New York, or before. There was noth- 
ing in the appearance of the yam to Indicate- 
that the wetting might not have occurred be- 
fore the delivery to the Adriatic." 

Francis Howland, for libellants. 
C. E. Souther, for cLiimant. 

WAITE, Circuit Justice. The receipt in 
the bill of lading Is an admission thai the 
goods were, when received, hi apparent good 
order, but it is not conclusive as to ilieir 
actual condition. It makes a prima facie case 
agahist the ship, and gives the libellants 
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a rigM to recover, unless this case is over- 
come by the evidence. The burden of the 
admission rests upon the ship, untU it is 
shown that the condition and appearance of 
tlie goods at the time of their discharge are 
consistent with the actual existence, in the 
pacltages, of the cause of the damage when 
the shipment was made, without discovery 
by the ship's agents, acting m good faith, 
and with ordinary care, whUo taking the 
cargo on board. There is, here, no question 
of estoppel. The biU of lading has not been 
assigned, and it does not appear that any 
advances have been made on the faith of it. 
The parties and their rights are precisely the 
same as they were when the receipt was 
signed. The evidence is, as I think, suffi- 
cient to shift the burden of proof from the 
ship to the libellants. The goods were re- 
ceived whUe "in transit," and from another 
ship. They might have been exposed to sea 
water while on their way to Liverpool, and 
still the damage such as not necessarily to 
attract attention as the transfer was made 
from ship to ship. It was only about ton 
days from the time of the shipment in Liv- 
erpool to the discharge in Now York. When 
tlie bales were discharged, tliere was no ap- 
pearance of recent exposure. The wrappf^rs 
were discolored and the yam was damp. 
No water dripped from any of the pack:iges. 
and no attempt seems to have been made 
to ascertain whether any coiild be brought 
out by pressure. Certainly, it is to bL» pre- 
sumed that such an attempt would have been 
made, if tlie indications were such as tn make 
it reasonable. No other goods were wet. 
and there was no appearance of any leak in 
the ship. There was no water to be seen in 
the hold where the goods were stowed, and 
none of the other cargo appears to have been 
damp, even. Under these circuro&tances. It 
seems to me clear, that the libollnnts, before 
they can recover, must prove that thoir yam 
was actually free from wet or dampness 
when it went on board. The damaged ap- 
pearance of the yam when it came out, is 
a chrcumstance to be taken into considera- 
tion in their favor, but it is not, of itself, 
sufficient, in my opinion, to overcome the 
effect of the other facts, which are clearly 
established by the evidence. The judgment 
of the district court was right, and a decree 
may be prepared, dismissing the libel. 



FNOTE. In a suit against a common carrier, 
the libellant makes a prima facie case by pro- 
ducing the receipt of the earner: Received m 
good order." But these words do not consti- 
tute an agreement; they are a mere admission, 
and may be explained or contradicted by the 
carrier The Pacific. Case No. 12,644; The 
Ho'v-^rd, 59 U. S. (18 How.). 231. In case of 
loss, the presumption of law is that it was oc- 
casioned by the act or default of^ the carrier^ 
and the burden of proof is upon him to show 
that it arose from a cause existmc before his 
receipt of the goods, and for ^^"c^ he f ^ot . 
responsible. Nelson v. Woodruff, 1 Black, (Gb 1 
U. S.) 15G.] 
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[17 Blatchf. 17G;* S Reporter, 615.] 

Circuit Court. S. D. New York. Oct. 1879.' 

Collision' — Between Steam jlsb Sailing Ves- 
sels— Co ange OF CouasE. 

1. A steamer collided with a sailing ship in 
the night, having changed her course anil 
stopped and baclied her engine, m an endeavor 
to avoid the collision. It appeared that, if the 
steamer had kept her course and speed, and tlie 
ship had done what she m fact did do, there 
would have been no collision. But, as the steam- 
er had skilful officers, who exercised good juup- 
ment, in view of the appearances of, and 
changes in. the ship's lights, it was held that 
the steamer was not in fault. 

[Cited in Hoben v. The Westover, 2 Fed. 

Rep. 93.3 
[See note at end of case.] 

2. The ship sank with all on board, and the 
steamer was held not to have been in fault 
for her conduct after the collision, in respect to 
getting out her boats and proceeding on Her 
voyage. 

[3. Cited in The Westover, 2 Fed. Rep. 93. 
to the proposition that if there is any uncer- 
tainty as to the lights or course of a sailing ves- 
sel, an approaching steamer must, if necessary, 
slacken her speed, stop or back ^^^ neither 
proceed nor change her course till the course 
of the sailing vessel is ascertained.] 

[See note at end of case.] 

This was a libel hi rem, hi admiralty, filed 
in the district court, to recover damages for 
a coUision. That court dismissed the libol, 
[The Adriatic, Case No. 89] and the claim- 
ant appealed to this court [Libel dismissed. 
Decree of circuit court subsequently affirmed 
by supreme court in Marshall v. The Adri- 
atic, 2 Sup. Ct Rep. 355. 107 XT. S. 512.] 

This court found the following facts: 
"During the fqrenoon of* December 30th, 
1875, the ship Harvest Queen, on a voyage 
from San Frandsco, touched at Queenstown, 
Ireland, for orders. She was 187 feet long, 
42.6 broad, 28.6 deep, and of 1,626 tons bur- 
then, American measurement She had on 
board 1,750 tons of grain, hi bulk. Both 
vessel and cargo were owned by the Ubel- 
lants. Her jib-boom was 31.6 feet long and 
16.5 Inches hi diameter. The bowsprit ex- 
tended from the stem forward 33.6 feet, 
and from its heel to the stem, was 12 feet. 
The size of the stem was 32x33^2 inches. 
On top of the bow and over the bowsprit 
was a brcasthook of oak, about twenty foot 
long and sixteen hiches thick, extending 
each way from the stem about ten feet. 
A stick of timber from 28 to 32 inches 
square was required to make It It was 
tirmly bolted to the knightheads. Above 
this was the forecastle rail. Having received 
orders to go to Liverpool, the ship was towod 



^FReported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

=rAffirming decree of district court, in Tlie 
Adriatic, Case No. 89. Decree of circuit court 
affirmed by supreme court m Marshall I- Aaa 
Adriatic, 2 Sup. Ct. Rep. 3o», 107 U. b. oU.] 
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out of the harbor by a tug, and left, about 
half-past eight in the evening, four or five 
miles southeast of Roche's Point, headed on 
her voyage. The wind at the time was blow- 
ing a fresh breeze from the southwest The 
tide was ebb and running to the westward. 
The usual route for vessels bound from 
Queenstown to Liverpool was past Tuskar 
Light, off the soutlieastem extremity of Ire- 
limd. The proper course for a sailing ves- 
sel, from the point where the Harvest Queen 
was left, would be east by south, but, to 
make that course, under the circumstances 
•of wind and sea which prevailed that night, 
it would be necessary to steer somewhat 
more to the southward. The Harvest Queen 
■could not sail closer to the wind than seven 
points, and, with the wind as it then was, 
•slie was capable of making eight or nine 
knots an hour. The Adriatic was an iron 
steamer, numing regularly between Liver- 
pool and New York, in the White Star line. 
Slie was 450 feet long, 42 broad and 30 or 
32 deep, with no bowsprit and a very sharp 
l)ow. She left Liverpool, on one of her reg- 
ular voyages, at noon of December 30tii, 
1875, and was in all respects tight, staunch 
amd strong, and properly officered, manned 
and equipped. She passed Tuskar Light a 
quarter of an hour after midnight, and the 
Saltees or Coningbeg Lightship, four or five 
mUes away, at 1.55 A. M. of the 31st. The 
captain, after passing the Lightship, put her 
upon a course west Yi north, which was 
somewhat further away from the Irish coast 
than usual, as he was not to stop at Queens- 
town. At 2.15 A. M. he went into the chart 
room and lay down on a sofa, without tak- 
ing off his clothes. He had been on duty 
all the time after leaving Liverpool, and, 
when he went away, gave orders to be called 
-at four o'clock, or sooner, if any vessels 
were seen. The chart room adjoins and 
opens out of the wheel house. The first 
officer was then on watch. He stood on the 
bridge, and most of the time on the star- 
board aide. Three seamen were on the look- 
out, two stationed one on each side of the 
No. 3 house, and the other on the port side 
of the bridge. The third officer was on the 
«aloon deck, where he could pass orders 
from the bridge to the wheel. One of the 
quartermasters was at the wheel, and an- 
other in the wheel house with him. The 
forward deck was roofed, and, from Its 
shape was called the turtle back, or 
whale back. No. 3 house was just abaft 
this turtle back. It was 130 feet from 
the stem, and both the turtle back and 
the saloon deck were reached from it 
by bridges. The spray dashed over the 
turUe back, so that l^e lookouts could not 
have seen ahead at all times, if they had 
been stationed there. For this reason they 
were put on the house. The bridge was one 
hundred and seventy-five feet from the stem. 
At 2.35 A. M., the first officer, from his 
place on the bridge, and looking through a 



night glass, saw a green light about two 
points on his starboard bow. It was so far 
away that it could not be seen with the 
naked eye. The steamer was then about 
fiftj'-two miles to the eastward of Roche's 
Point, and fifteen miles south-southeast of 
the Hook Tower Light Both Coningbeg and 
the Hook Tower Lights could be seen from 
where she was. The wind was from south- 
west to south-southwest, blowing a fresh 
gale, and with a force indicated by the fig- 
ures 7 or 8 on the Beaufort scale. The night 
was dark on the water, but the sky was 
clear, with detached clouds. The sea was 
high and running strong from the south- 
ward. The steamer was going about twelve 
knots an hour, which was as fast as she 
could be driven under the existing conditions 
of wind and sea. She had all her regulation 
lights in their proper places and brightly 
burning. None of her sails were set, and 
she was propelled exclusively by steam. 
When* the first officer discovered the green 
light, he had no means of tellhig what kind 
of a sailing vessel it was on, or what her 
exact course was. He did not change his 
course, but called the third officer to the 
bridge, who also looked at the light through 
the glass. Not long afterwards a light, bear- 
ing in about the same direction, was seen 
by the starboard lookout on the No. 3 house. 
He sent the other lookout stationed with 
him on the house, to give two strokes of 
the bell placed on the turtle back for signal 
purposes. Tliis was promptly done, and sig- 
nified that there was a light ahead off the 
starboard bow. It gave no indication of the 
color of the light At 2.39 A. M. the green 
light, which had broadened to three and a 
half points on the starboard bow, or, pos- 
sibly, something less, changed to red. The 
first officer thereupon ordered the wheel to 
port, and telegraphed the engineer to 'stand 
by,' foUowing this, at once, with a further 
order, to 'slow.' All these orders were 
promptly obeyed, and, under the influence 
of her port helm, the steamer swung slowly 
to starboard. About a minute afterwards, 
the red light changed to green. By this 
time the bow of the steamer had gone off 
about a point to starboard, and was swing- 
ing more and more in that direction, under 
the continued port helm. As soon as the 
green light reappeared the first officer gave 
an order to stop the engine, and tlien, as 
soon as it could be done, to back at full 
speed. These orders were aU obeyed, and 
the engine got under reverse motion at or 
about 2.41. No change of the wheel was 
then made, but the first officer directed that 
the captain be called, and this was done. 
The captain, when he was called, came out 
of the chart room into the wheel house, 
and, as he passed to the deck on the star- 
board side, noticed, by the indicator, that 
the wheel was to port. Wlien he got on 
deck, the engine was under revei*se motion, 
and this he detected. Looking ahead, he 
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saw a green ligbt not veiy far away, about 
two points off the starboard bow. Then 
green and red lights appeared together, and 
then the red alone. Without any consultation 
with the first officer, he gave the order from 
the deck 'hard a-starboard,* and went on 
the bridge. This order was obeyed. In go- 
going astern the effect of a starboard helm 
is the same as that of a port helm when 
going ahead; it swings the bow to star- 
board. Very soon after the captain got on 
the bridge the Harvest Queen appeared 
through the darkness. She was apparently 
under as much sail as she could carry and 
headed for the Adriatic. Before anything 
further could be done on the steamer to 
avoid a collision, the jib-boom of the Har- 
vest Queen ran over the turtle back and 
was in some way broken so that it fell down 
over the side of the steamer. The Adriatic's 
engines were at the time backing at full 
speed, and. If the vessel herself was not 
actually under stemway, she was not going 
ahead much, if any. She kept on backing, 
and, when the vessels got separated, as they 
soon did, a part of the ship's outer jib and 
its blocks and rigging were foimd on the 
turtle back and hanging over the port rail. 
The fish davits were made of round iron 
six and a quarter inches through where they 
leave the turtie back, and bent upwards 
like a bow. At the time of the coUision, 
they were ranged forward along the side 
of the vessel. The anchor stocks were of 

Iron » baches through. There were light 

iron guard rails around the turtle back. 
After the collision the port fish davit was 
found bent downwards towards the deck 
seventeen inches, or thereabouts, the port 
anchor stock broken and hanghig by the 
lashings, and the guard rails on both sides 
bent, and some of the stanchions brokeu. 
The paint on the bow was somewhat chafed 
and scratched, but not very much. The first 
fish davit was thirty-seven feet from the 
stem, and the bent and broken rails about 
twenty-eight feet The broken anchor stock 
was a short distance forward of the fish 
davit. No other injury was done to the 
Adriatic. The shock of the collision was 
scarcely perceptible abaft the foremast 
There was no hail from the Harvest Queen, 
but, just after the collision, the first officer 
of the Adriatic hailed her once from the 
turtle back. No answer was heard. The 
Adriatic continued backing until 2.53 A. M., 
•when her engines were stopped. After the 
vessels separated, the Harvest Queen passed 
across the bow of the steamer from port to 
starboard. Her masts appeared to be all 
standing and the sails upon them set, but, 
hi some way, she was hijured by the col- 
lision, so that she sank not long afterwards, 
with all on board, and became a total loss. 
Nothing has since been heard of her or 



•[Number of inches not given in original re- 
port.] 



any of her crew. When last seen she was 
apparently half a mile away from the steam- 
er, and showing her green light four or five 
points off the starboard bow. Immediately 
after the vessels got separated, orders were 
^ven on the Adriatic to clear away the 
boats, and the men at once set to work ta 
do so, but the Harvest Queen still keeping 
in sight, the order was countermanded, for 
the moment. The Adriatic then steamed 
slowly toward the Harvest Queen, until she 
became lost to view. About the time she 
disappeared cries for help were heard in 
the water off hi the direction of where she 
was last seen. The orders to lower the 
boats were then promptly repeated, and two 
boats put out. Some confusion occurred in 
getting the boats away, as the crews had 
not been assigned to them, the steamer hav- 
ing only just left port. There was no un- 
reasonable delay, however. The boats wore 
put in command of the second and fourth 
officers, and rowed in the direction of where 
the voices came from, and where the ship 
was last seen. They remained out from half 
an hour to an hour, when they were recalled 
by a signal from the steamer. Nothing was 
foimd except a piece of timber supposed at 
*the time to be a part of the broken jib- 
boom, and a piece of rope. At 4.30 A. M., 
the Adriatic again started on her voyage. 
The movements of the engine, after It was 
stopped at 2.53, were thus recorded in the 
enghieer's log: '2.54 A. M., ahead slow; 3.00, 
stop; 3.15, astern slow; 3.16, stop; 3.23, 
astern slow; 3.26, stop; 3.45, ahead slow; 
4.00, stop; 4.09, astern slow; 4.11, stop; 
4.15, astern slow; 4.16, stop; 4.20, ahead 
slow; 4.30, fuU speed.* When the green 
light was first seen from the Adriatic, it Js 
not probable that the Harvest Queen was 
where she could see the Coningbeg Light- 
ship. She must have been just then coming 
withhi the range of that light, which Is 
placed some miles outside of the land. It 
is at the southeastern extremity of a series 
of dangerous rocks extending out a consid- 
erable distance from the land, known as 
the Saltees Rocks. On the 12th of JanuaiT, 
1876, a piece of the port side of the breast- 
hook of the Harvest Queen, seven feet and 
ten inches long, and a piece of the starboard 
forecastle rail, extending from the cathead 
forward to the towing chock, were found 
cast ashore about a mile and a half west of 
Camsore Point, which is on the coast of 
Ireland about midway between Tuskar and 
Coningbeg. Near the same place were also 
found a small piece of the name board of 
the Harvest Queen, and part of an oar, 
with her name on it No other parts of the 
wreck have ever been found. The place an 
•\vhich these articles were found was where 
the wrecliage would naturally have drifted, 
if the Harvest Queen went down in the^ 
neighborhood of where the collision occnrr*^d. 
The breasthook was broken square off, ap- 
parently about eighteen inches or t^.o feet 
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from tlie stem. The piece found was torn 
from the frame to which It had been bolted, 
in such a manner as to leave the bolts stand- 
ing In the original position, only a few being 
bont, and none drawn out. The name board 
was of light pine, not more than two or 
three feet long, and a foot wide." 

Thomas E. Stillman, for libellant 
Everett P. Wheeler and Joseph H. Choate, 
for clahuant. 

WAITE, Circuit Justice.* Many of the 
facts disputed below have not been ques- 
tioned here. The claimant does not deny that 
the vessels actually collided, or that the Har- 
vest Queen sank with all on board. In con- 
sequence of injuries received in the collision. 
Tlie libelkmts also concede, that, if the Ad- 
riatic was not in fact going astern when the 
collision took place, she was making little 
or no headway. These questions are, there- 
fore, out of the way, and the controversy 
about the facts is reduced to the color of the 
li;;bt first seen by the Adriatic; its distance; 
the time it appeared; the changes in color 
and bearing; and the movements of the Adri- 
atic. 

It would not be easy to solve all these ques- 
tions satisfactorily, if the evidence was con- 
sidered only in its parts. Takhag it as a 
whole, however, I have hJtd no great difficul- 
ty in reaching tlie conclusions stated in the 
finding of facts. The recollection of witness- 
es as to time, distances and bearings, cannot 
be relied on, in all cases, with implicit confi- 
dence. It is, at best, but the impression of 
what the judgment of the witness was about 
a matter of wliich no special note was made 
at tlie time. In but few instances is it clalm- 
■ed that the time was actually taken from a 
time keeper, or the beanng by a compass. It 
Is easy to see that such Impressions would be 
more or less influenced by what afterwards 
happened. 

■ 1. As to the time. All agree that no one 
saw the light until after five bells, or half 
past two. It was seen by the first and sec- 
ond officers on the bridge before it was by 
tlie lookouts. The officers put the time at 
2,3."), so recording it In the log, and 1 see no 
reason to doubt the accuracy of their estimate 
or recollection. No witness directly contra- 
■dicts them, and they are strongly supported 
by what Is known to have taken place after- 
wards. At any rate, they cannot be far from 
Tlie tnith. 

The engineer's log shows that the engine 
was first stopped, after backing, at 2.53. 
This was after the collision. It is the duty of 
tlie engineer, or lils assistant, to make a rec- 
ord of every change in the movement of the 
engine, and the time when it occurred. En- 

*[This cause was heard by Mr. Chief Jus- 
lice Wiiito, holding; the circuit court for the 
■sontherii district of New York, pursuant to Rev. 
Sr. S (JV7, at the re«!n(.'st of Mr. Justice Hunt, 
-•illotted to the second circuit.] 



tries are made, at the very time the changes 
take place, witix chalk, on a blackboard kept 
near at hand for that purpose, and the time 
is taken from a clock hung where it can con- 
veniently be seen from the place where the 
engineer stands when working the engine. 
If the assistant attends to this duty, his place 
is at the blackboard immediately behind the 
engineer. From these entries the log is aft- 
erwards written up. Such behig the duty of 
the engineer, it is to be presumed, until the 
contrary is shown, that the log contahis a 
true statement of the time when the engine 
was stopped. 

Upon this evidence, I have found that the 
light was first seen at 2.35, and tliat the en- 
gine was stopped after the collision, while 
backing, at 2.53. Consequently, eighteen min- 
utes elapsed between the first discovery of 
the light and the time when it was deemed 
safe, after the collision, to stop backing the 
Adriatic, and go slowly ahead to see what 
was necessary to be done to save life or prop- 
erty. 

2. As to the distance. The regulations re- 
quire colored lights to be of such a character 
as to be visible on a dark night, in a clear at- 
mosphere, from the deck of a ship, and with 
the naked eye, at least two miles. This light 
was first seen from the bridge of a. large 
steamer and with a glass. The sea was high 
and the vessels consequently unsteady. Un- 
der such circumstances, It has seemed to me 
that the addition of half a mile or a mile to 
the regulation distance, on account of the 
glass and the height of the place of observa- 
tion, was, probably, enough. This would 
make the distance of the light, when first 
seen, two mUes and a half or three miles. 
The estimate of Hamilton, tlie lookout, that 
it was three or four mUes off when he first 
saw it, must be wrong, for it can hardly be 
believed that he coidd see such a light that 
distance, on such a night, and keep it in view, 
with the naked eye, standmg, as he did, on 
deck, some feet below the bridge. Every- 
thing goes to show that the actual distance 
could not have been more than three mUes 
and that it was probably less. 

3. As to the color. The first and third offi- 
cers both say distinctly it was green, and the 
lookout on the bridge thinks that was the 
color. All agree it first a-ppeared oflf the star- 
board bow. The vessels would naturally be 
on nearly opposite courses. The Adriatic was 
going from, and the Harvest Queen to, Liver- 
pool. The Adriatic, being a steamer, undoubt- 
edly took the shortest practical route to Con- 
ingbeg. The Harvest Queen, havhig the wind 
free and being able to go substantially where 
she chose, would be likely to shape her course 
so as to sail as near as she could conveniently 
over the coui-se of the Adriatic between Con- 
ingbeg and Liverpool. At Conmgbeg the Adri- 
atic was set upon a course a little to the south- 
ward of that the Harvest Queen would take 
in coming up from Queenstown. This would 
naturally place the Harvest Queen, before 



ADRIATIC (Case No. 91) 



[1 Fed. Cas. page 198] 



she readied Coningheg. to the northward, 
which would be on the starboard of the Adri- 
atic and expose her green Ught unless she was 
heading outside of and across the Adriatic s 
course. The evidence that the red light was 
first seen is not of a character to inspire the 
fullest confidence, and falls far short of sat- 
isfying me that the first and third officers, 
corroborated, as they are, by other undisput- 
ed facts, are mistaken. These officers had 
the means of knowhig, and It was their spe- 
cial duty to know, what the facts really 
were. Their conduct was consistent with 
what thev say they saw, and the scrap log, 
written up by the third officer, and after- 
wards transferred by the first officer, with 
such corrections as he thought necessary, to 
the official log, agrees ^ath their testimony. 
These logs are the official record of what 
they saw. The Ught was either green or red. 
Whether the one or the other could alone be 
detemfined by the eye, and the impressions 
made at the time would be Ukely to conthiue, 
no matter what happened afterwards. If the 
logs are not correct, it is because they were 
Intentionally f al^fied, a thing certahfiy not to 
be presumed. 

That a red light was seen at some time be- 
fore the coUision is not disputed, and I enter- 
tain no doubt that it first appeared after the 

green. ^ ^, . 

' 4. As to the bearhig. The log states, that, 
when first seen, the light bore about two 
points on the starboard bow, and, when it 
changed from green to red, about three and 
a half points. This was the estimate of both 
the first and third officers. No memorandum 
was made of it until the scrap log was writ- 
ten up, between four and five o'clock in the 
morning. In the mean time the collision had 
occurred, and the attention of all had been 
directed for more than an hour and a half 
to a search for the other coUlding vessel, 
and to the saving of life and property. From 
the other circumstances in the case, I am 
strongly inclined to think the officers have 
put the bearing further to the starboard than 
it really was, but still there Is nothing which 
shows satisfactorily what, if any, change 
should be made In their estimates, and their 
record in this particular must be accepted 

as true. . ^ . *. 

5 As to the movements of the Adriatic, 
and. in this connection, as to where the col- 
lision occurred and when the changes in her 
movements were made. There can be no 
doubt that the steamer ran for some time 
after seeing the light without clianging her 
course or speed. The first order was to 
port and that was followed immediately by 
oi-ders to "stand by" and "slow." These last 
Avere given, according to the engineer's log, 
at 2.39. The correctness of this entry was 
disputed on the argument, but I see no rea- 
son to doubt it. The chief engineer was 
alone at the engine when the orders came. 
The assistant got to his post as soon as he 
could after he heard the telegraph bell, and 



remained untU the watch was changed. In 
the absence of the assistant it was the duty 
of the enghieer to make the necessary memo- 
randum on the blackboard. The presumption 
is that what ought to have been done was 
done, and I have found nothing in the case 
to indicate that this officer was negligent in 
anything. His record should show the actual 
time, as given by the dock, when the change 
was made, and I am satisfied it does. 

This being the case, it follows that the 
Adriatic kept her course at full speed four 
mhmtes after the light fii-st appeared. The 
vessels, during that time, must have been 
lessening the distance between them at a 
combined speed of full twenty mUes an 
hour, or about a mile and a third hi the four 
mtoutes. At 2.39, therefore, they were prob- 
ably not more than a mile and a half apart. 
The engine was then slowed, and, before the 
colUslon, the speed of the steamer ahead was 
run down from twelve miles an hour to 
nothing, if she had not actually acquired 
stemway. Her average speed from the time 
she slowed until her headway was entirely 
overcome was half what it was before, or 
say six miles miles an hour. During the same 
time the average combhied speed of the 
two vessels was fourteen or fifteen miles an 
hour; and if, at 2.39, tiiey were a mile and 
a half apart, it would take them six minutes, 
and, probably, a littie more, to get together. 
The Adriatic stopped backing at 2.53. She was 
then supposed to be about half a mile from 
the place of collision. Her maximum speed 
hi backing did not exceed seven miles an 
hour. Her average speed hi getting up to- 
this maximum, after she had stopped going 
ahead, would, consequentiy, be three miles 
and a half an hour, if there were no obstruc- 
tions hi the way. But, we know that, ha ad- 
dition to getting up her own sternway, she 
had to separate hersdf from the Harvest 
Queen almost entirely by the use of her own 
power, smce the effect of the wind was to- 
keep the two vessds together until they got 
free of each other. I tifink It fair to as- 
sume, therefore, that the steamer continued 
backing seven or eight minutes after the 
coUislon. In this time she would have gone 
about half a mile. . In view of these facts I 
have had no difficulty in reachhig the con- 
duslon, that the wheel of the Adriatic was 
ported at 2.39, and that the collision occurred 
from 2.45 to 2.47. 

The first officer says, that, when the green 
light appeared the second time, he tele- 
graphed to "stop," and followed this order, 
as soon as possible, with another, to back 
at full speed. The engineer's log shows that 
tiie order to stop came at 2.40, and the one 
to back at 2.41. Time hi seconds is not put 
on tiie log, and from entries of this kind 
it may fairly be inferred that one order fol- 
lowed close on the other. 

Some discussion was had at the bar, in this 
connection, as to the time the captain was 
called, and how soon he came on deck, but 
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to my mind tliese questions are unimportant, 
so far as this branch of the case Is concerned. 
It only remains to consider, under this head, 
what changes were made in the course of 
the Adriatic. At 2.39 the wheel was ported, 
and at the same time the engine was slowed. 
At 2.40 the engme was stopped, and at 2.41 
put at full speed, under the reverse motion. 
The steamer could not, therefore, have run 
more tlian two minutes tmder her port 
helm before her screw began to turn back- 
wards. In two minutes, at her full speed of 
twelve miles an hour, she would not have 
gone but two-fifths of a mile, and, under the 
"slow,*' it is not probable she made much, 
if any, more than a quarter of a mile. The 
estimate of the witnesses is, that, when the 
orders to stop and go astern were given she 
had not swung more than a point or a point 
and a half. This being so, her departure 
from her original course could not then have 
been very great, and, when the screw was 
reversed, the rudder had but little effect un- 
til stemway was acquired. Under these cir- 

, cumstances, I cannot think, that, when the 
collision took place, the steamer had gone 
more than two or three points off her comrse. 
Very little dependence can be put on the 
recollection of the officers or men as to the 
exact heading of their vesseL They were in 
a position which made it more important 
to look at the way they were to get out of 
the danger that threatened them, than to the 
exact angle of their course. 

Without more as to the particular facts, I 
proceed to the consideration of what seems 
to me to be the real controversy In the case; 
and that Is, whether, as a matter of law, 
the Adriatic was in fault for porting, stop- 
ping, or backing, or for starboarding on the 
order of the captain, when he came on deck. 
There Is now no doubt, that, if she kept her 
course and speed, and the Harvest Queen had 
done what she in fact did do, there would 
have been no collision. It was a mistake, 
therefore, to change, but every mistake Is not 
necessarily a fault, in admiralty. The law 
requires that those in charge of the naviga- 
tion of vessels like the Adriatic should pos- 
sess a very high degree of nautical skin. 
They are charged with the imporfamt duty 
of directing the movements of the power- 
ful machinery placed under their control, so 
as not xmneccssarily to endanger life or prop- 
erty, either on board or not on board. For 
this purpose they are required to exercise 
good judgment They need not be infallible. 
It is enough if they do what others, having 
the requisite skill, and placed in a like situa- 
tion, would ordinarily have done. 

The conduct of those on the Adriatic must 
be considered in connection with the facts 
as tliey successively presented themselves 
ut the time. And, first in order was tiie 
;:rcen light, seen a point and a half or two 
points on the starboard bow, two miles and 

■a half or three miles away, and to the lee- 
ward. The wind was from the southward 



and westward, accompanied by a driving sea 
from the same direction. So long as that 
light alone was In view in that quarter, it 
was safe for the steamer to keep her course 
and speed, and no one could complain if she 
did. The highest skill would not be likely to 
suggest anything different Next, the green 
light was dianged to red, and thus the green 
of the steamer exposed to the red of another 
vessel not a very great way off. At tiiis 
time nothing but a light was seen. Neither 
the ship nor her sails had appeared. It was 
only known for a certainty that a red light 
was on the water, well off the starboard bow 
of the steamer, between her and a dangerous 
lee shore, and that it was probably carried 
on some kind of a sailing vessel, as no white 
light accompanied the red. What coui-se the 
vessel was steering could not then be told 
with exactness. It was xmder such circum- 
stances that the first officer was called on to 
decide whether he would attempt to cross 
In front of the light at full speed without 
porting, or whether he would port and slow, 
or do either alone. 

I am aware that it Is not every case of 
meeting port to starboard that will justify a 
port wheel, to put port to port. The rule Is 
for one vessel not to cross the bow of another 
at a dangerous proximity, and it is just as 
wrong to knowingly do this by porting as it 
is by starboarding. Here, however, there 
was uncertainty. A light only was seen. It 
might be on a vessel beating down the chan- 
nel, or on one coming up. The vessel might 
be one that could sail dose to the wind, or an* 
other tiiat was obliged to keep more away. 
On a steamer going at the rate of twelve 
miles an hour against or across the wind, it 
Is not always easy to tell the exact direction 
from which the wind is blowing. Practice 
will undoubtedly enable some to make esti- 
mates that will* approximate the truth, but 
it will not always do to venture on nice cal- 
culations, without more accurate observa- 
tion than can generally be made under such 
circumstances. 

The appearance of the red light In the 
place of the green Indicated clearly that the 
vessel on which It was displayed occupied a 
different position towards the steamer from 
what she did before, and that in some way 
the courses of the two vessels were changed, 
so that they crossed ahead of where the 
steamer then was. How far ahead was un- 
certain. Under these circumstances it was 
that the officer in command deemed it pru- 
dent to put his wheel to port, so as to bring 
his red light opposite the same light of the 
approaching vessel, and, as there was 
doubt, to bring his vessel under better con- 
trol in case of an emergency, by reducing her 
speed. It Is now probable, that, if the ship 
could have been seen, and her exact position 
made out neither of these things would have 
been done, but the question here is not what, 
with the knowledge we now have, ought to 
have been done, but what, with the facts as 
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tliej' then appeared, ordinary pnidence would 
suggest. It needs no argument to show, that 
a speed of twelve miles an hour, with a ves- 
sel weighing, as the Adriatic did, S,000 tons, 
would, under some circumstances, he danger- 
ous. The natural impulse of a sMlful navi- 
gator, if in doubt as to what was before him, 
would be to reduce this speed, so as to get 
his ship under better control while the im- 
certainty continued. So, to, a red light ex- 
posed to a green is more hkely to be unsafe 
than red to red; and, where reasonable doubt 
exists as to the relative position of the two 
vessels, instinctively, almost, those In com- 
mand endeavor to bring tlie two red lights 
together, as the appropriate way of avoiding 
all danger. 

It has, however, been argued with much 
force, that, if the red light was first seen a 
mile and a half away, three points and a 
half over the starboard how, the Adriatic 
ought to have known, that, with the wind 
as it was, she would cross the course of the 
jipproaching vessel long before there could 
be any danger of collision, and that to at- 
tempt to pass otlieiTrVise was a clear fault. 
I have veiy great doubt whether, when the 
red light appeared. It was as far over the 
bow as seems now to be supposed, but, be 
that as it may, the exact position of the ship 
could not be seen; and I do not think such a 
a mistake as may have been made ought, 
xmder the circumstances, to be visited with 
the consequences of a legal fault. The 
change of the green light to red was calcu- 
lated to induce the belief that the ship on 
wblch it was carried had changed her course, 
and I am by no means satisfied, from the 
evidence, that she did not do so. As the 
case stands, it now seems to me probable, 
that, if the steamer had kept her course, with 
that light in view, there would have been 
no collision. Soon, howevert the red light 
went out and the green- again appeared, still 
w^ithout stdp or sails in sight to aid in deter- 
mining what ought to be done. This added 
to the original imeertainty, and clearly made 
a case apparently for the application of the 
rule which requires a steamer in doubt to get 
away from apprehended danger. To go 
ahead would look like approaching the peril, 
while to back would seem to be withdraw- 
ing from it. A change of helm at that time 
was not specially important, because, before 
it could be made of any practical use, the 
screw would be under its reverse motion, and 
then the rudder could have but little effect 
until the momentum was overcome and stem- 
way obtained. When that was done, the port 
wheel would have the same effect on the 
swing of the bow as a change to starboard 
would have in going ahead. If the witnesses 
are to be believed, the coui-se of the ship ap- 
peared to be imsteady, and, that being so, 
it is hard to say that backing away from her 
was a fault. In the darkness which then 
prevailed that would seem to be the safest 
thing that could be done. 



Complaint is made of the captain, because, 
after coming on deck, he ordered the wheel 
to starboard, without consulting the first offi- 
cer. The captain says he gave the order 
when he saw the red light change to green, 
and when, as he supposed, the steamer was 
under stemway. I am satisfied, however, 
that the forward motion had not been over- 
come. The engine was working astern and 
throwing the "white water" forward, but the 
steamer herself was stai going ahead. If she 
had been going astern the order would have 
been right, for the starboard wheel, in back- 
ing, would bring the bow to starboard, and 
thus assist in putting the vessels on parallel 
courses, with their green lights opposite each 
other. As long as she was going ahead slow- 
ly it made but little difference which way 
the rudder was, since the backward move- 
ment of the screw prevented the operation of 
the rudder to any considerable extent. The 
order, therefore, could not have contributed 
to the collision and did no harm. 

It is again insisted, that the Adriatic was 
in fault for delay in getting out her boats, 
and for not waiting until dayUght before 
starting on her voyage. The order to dear 
away the boats all agree was given with 
promptness, and I cannot find that there 
was any culpable delay in getting them out 
Before they could be lowered, the steamer 
was half a mile away from the place of col- 
lision and from the ship. It was, certainly, 
good judgment to wait until the steamer 
could be got nearer before putting the boats 
in the water, and it is not seriously contend- 
ed, that, when the order was given the sec- 
ond time, it was not obeyed with all the 
promptness that ought to have been expect- 
ed. The engineer's log, the correctness of 
wliich I do not doubt, shows conclusively 
that the steamer was lying by and moving 
cautiously about in the vicinity of where the 
accident occurred for much more than an 
hour. The gale was all the time increasing, 
and the lee shore not far away was danger- 
ous. The official report of the weather shows 
that the next morning at eight o'clock the 
wind was blowing a strong gale at Tuskar, 
the nearest signal station. The ship must 
have gone down before morning, and, proba- 
bly, while the steamer was lying by. If the 
ship's boats had been got out, tiiere can hard- 
ly be a doubt they would have reached the 
steamer, lighted as she was from the mast- 
head. If they were not out, it is probable 
there was nothing left on the siu-face of the 
water to save, after the voices which had 
been heard were lost; and tiiis must have 
been considerably more than an hour before 
the steamer left. In the meantime the steam- 
er's boats had been out for nearly an hour, 
and diligent in their efforts to do all that 
could be done. While, therefore, it would 
have been more satisfactory if the steamer 
had staid by longer, I cannot say she was in 
fault for not doing so. The probability is 
that nothing more could have been done if 
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she liiul held on, and she owed her first duty 
to those she had on board. 

Complaint is also made of the unsatisfac- 
tory account of the collision given In the 
logs, of the painting over of the scratches on 
the bow in New Yorl:, and of the reticence 
of otiicers of the steamer on her arrival All 
these furnish just cause for criticism, but I 
cannot say they overcome the effect of the 
other facts which to my mind have been sat- 
Lsfactoi-ily established in spite of them. 

My attention has also been called to some 
supposed discrepancies in the cases made by 
the logs, the answers, and the testimony 
given on the defense. I have failed to find 
any such substantial differences as to cast 
suspicion on the testimony. The difficulty 
-vrttb me has been not so much as to the 
facts, as to the duty of the Adriatic In con- 
nection with the facts I have found. 

Tlie case has been presented in the most 
satisfactory manner on both sides. Nothing 
has apparently been left undone by coimsel 
or parties that they could do, to aid me in the 
determination of the facts or of the law; and, 
after the careful consideration which such la- 
boilous preparation deserves, I have been un- 
able to reach any other conclusion than that 
the fault of tlie Adriatic has not been shown. 
A steamer is not justified in commg hito col- 
lision ^vith any other vessel, if it is possible 
to avoid it, that is to say, if it can be avoided 
by the use of such means as those having the 
reiiuisite slxill would ordinarily employ for 
that purpose under like circumstances. I can- 
not but think the officers of this steamer 
have brought their justification within tlie 
fair operation of this rule. Much of what 
was done at the time of this disastrous colli- 
sion will never be known. It Is impossible to 
leil with certainty how the vessels came to- 
gether. The ship came and went In a com- 
j)nratively sliort time, and necessarily in tiie 
midst of great excitement. Almost every wit- 
ness has his own peculiar theory. Hardly 
ixny two of the large number of diagrams in 
the record, representing what the observers 
tliink they saw, agree in the material pomts, 
tiiul it would be a useless task to attempt 
now to ascertain just how the damage was 
<lono. It seems almost incredible that so 
large, and apparently so strong, a ship could 
be broken into and sunk in so short a time, 
A\ItIiout hiflicthig serious injury on the Adri- 
atic. As It #as, the iron plating was hardly 
touched. Not a single indentation has been 
found which can fairly be attributed to an actu- 
4il contact with the hull of the ship. The 
scotches on the paint must have been very 
slight, and it is by no means certain, from the 
testimony, that any were found on the stem, or 
The starboard side of tlie bow. There is cer- 
t:iinl.v no satisfactory evidence showing that 
the sliarp bow of the Adiiatic went any con- 
siderable distance inside the huU of the ship. 
As tlie Adriatic was stopped, or nearly so, it 
is evident that the blow whicli caused the 
loss must somehow have come from the Har- 
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vest Queen herself. It Is a very remarkable 
fact, under the circumstances which are 
known to have existed, that no hail was 
heard from the deck of the ship before or 
after the collision. This seems entirely in- 
consistent with the idea that she could have 
had her proper complement of men standing 
watch and attending to their duties at the 
time. Confessedly, a considerable time elapsed 
between the collision and the final disappear- 
ance of the ship, enough, certahily, to have 
given an opportunity to lower away her 
boats, If her crew had l>een at their posts. 
But it is not my intention to look for the 
faults of the ship. I place the decision entire- 
ly on the ground, that, upon the case as It 
stands, the steamer is free from blame. 
_ A decree may be prepared dismissing the 
libel, with costs in both courts. 

[NOTE. This case was appealed to the bu- 
prPme court, in which, after a motion to strike 
iroiu the transcrint certain j)"nnsitioiis and tes- 
timony had been heard and denied,-a new rule 
nni IT ^g^J^^*fiv^°^r«^ I'eing promulgated, 
iv^^* * ^\v.*^^^'^^ heannjT was had on the 
merits on the findmjr of facts above report- 
ed. In affirming the decree of the circuit court, 
Mr. Justice Field said: "When a steamer is 
appronohins another vessel, and there is danger 
of collision from continuing the rate of spied 

?L. • ^*^* ^^® }^ ^8^^^' ^t is the duty of her 
captain to slacken h^^r speed, and. if necessarv, 
^r.JA^^^^^ ^^^ engines, and move her back- 
wards. Such IS the express language of rule 21 
adopted by congress for the prevention of col- 
hsioDs on water, which is as follows: 'Every 
steam ve.ssel, when approaching another vessel, 
so as to involve nsk of collision, shall slacken 
Aer speed, or, if necessary, stop and reverse; 
and every steam vessel shall, when hi a foe, 
^°«'^**^rr?°^^'?*^ speed.' Rev. St. § 4233. 
. * * The rule is for a sailing vessel meet- 
ing a steamer to keep her course while the 
steamer takes the necessary measures to avoid 
collision. * * • ThouKh the rule should not 
oe observed when circumstances are such that 
it IS apparent its observance must occasion a 
collision, while a departure from it will prevent 
one, yet it must he a stron/? case which puts 
the sailing vessel m the wroncr for obeying the 
niie." Marshall v. The Adriatic, 2 Sup. Ct. 
Ren 355. 107 US, 512. See, also. CrSckVtt 
V. The Isaac Newton, IS How. (59 U. S.) 583: 
Williamson v. Barrett, 13 How. 101: Bedell v 
The Potomac 75 U. S. (8 Wall.) 590; Baker v 
The City of New York, Case No. 765.] 
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The A. D. VANCE. 
fBlatchf. Prize Cas. 608.]* 

District Court, S. D. New York. Sept. 29. 

1864. 
PitizE— Violation op Blockade— Coxdemxation. 

Vessel and cargo condemned for a violation 
of the blockade. 



In admiralty. 

BEITS, District Judge. The above vessel, 
and tile cargo and lading on board of her, 
were captured at sea. September 10, 1864, by 
the United S tates war vessel Santiago de 

^[Reported by Samuel Blatchford, Esq.] 
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Cuba, Captain O. S. Glisson, of ihe navy, 
commanding, and were sent into tU^ poit 
f or adjudiciition September IG. 1SG4. On ttie 
same day a Hbel was filed in court agamst 
tlie said prize by United States attorney, and 
process of attachment and monition, return- 
able on the 27th of September following, 
was issued from the court to the marsha^ 
and was. by the marshal, returned m court 
on the aforesaid return day, duly served, 
Whereupon public proclamation /as made^ 
in o^en court, of such service and return, in 
due form and order of law, and no appear- 
ance or claim being interposed or offered 
thereupon in behalf of the aforesaid prize, 
S any person interested therein, judgment 
of condemnation and forfeiture thereof to 
the United States was, on motion of the 
United States attorney, then and there made 
and ordered, in open court, in due course of 

The vessel, when seized, had on board a 
certificate of British registry, issued at tiie 
customhouse In Dublin, September 26. loO-, 
to Joseph lloyce and others, of the county 
and city of Dublin, merchants, as joint own- 
ers, under the name of the Lord Clyde, Bnt- 
ish-buUt, at Greenoclc. Kenf rew county, Scot- 
land. A certificate was indorsed on the reg- 
istry by the register, at the custom-house. 
G^nod.. May 21. 18G4, that Joannes Wylie 
had that day been appointed master of the 
ship, in place of John Stephen Byrne. No 
shipping papers, crew list, charter-party, 
manifest, log-book, instructions, or ottier 
papers relating to the course or destination 
of tiie ship, on tiie voyage upon which she 
was seized, were found on board of her when 
she was arrested, or were put in evidence 
with the proofs in preparatorio. 

Joannes Wyllie, master, Thomas Carter, 
purser, and Charles Harris, second engineer, 
were examined by the prize commissioners in 
preparatorio, on tiie ITtii and 19tii of Sep- 
tember, 181U. _. ^, ^ 
The witnesses all concur in stating tnat 
they were present on the ship at the time of 
her capture at about 7 o'clock in the even- 
ing of September 10, 1SG4, at sea, outside 
of Wilmington, North Carolina, for nmning 
tiie blockade of tiiat port. The witnesses 
were aU subjects of tiie Queen of Great 
Britain The master testifies that the vessel 
was owned by Pour, Low & Co. of Wil- 
mington, North Carolina, who appointed him 
to the command of her and delivered her to 
him in Wilmington; that the vessel's name, 
when built, was tiie Lord Clyde, but was 
afterwards changed to the A. D. Vance; that, 
when arrested, she had on board a cargo of 
cotton and turpentine; that it was taken on 
board in August, 1804; tiiat tiie vessel sailed 
last from Bermuda to Wilmington, and 
thence back from Wilmington, September U, 
1SG4, for Bermuda; that she had been run- 
ning between Nassau, Bermuda, and WU- 
raington, ever since he had been connected 
with her, for fully twelve months, and had 
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carried the same kind of cargoes; that he 
believes some papers were thrown overboard 
from the ship while she was being chased 
and attempting to escape capture; that all 
the ship's company knew, whUe they were 
following the trade spoken of, that ysu- 
mington was under blockade by tiie vessels 
of the United States; tiiat tiie vessel had re- 
peatedly entered and departed from WU- 
mington while tiiat port was under block- 
ade whUe he was on board of her; that the 
cargo captured was of tiie growtii and man- 
ufactiire of tiie Confederate States, but he 
does not know tiiat it was of Nortii Caro- 
lina; and that, when this vessel was chased 
by the United States war ship she put on all 
tiie steam she could carry, and endeavored 
to escape capture. There isno contiradlction 
made by tiie otiier witiiesses of tiie material 
facts slated in tiie testimony of tiie master. 
Upon tiie facts proved, tiie evidence is clear 
and satisfactory tiiat the vessel seized and 
tiie cargo laden on board of her were ^ilty 
of a wilful violation of tiie blockade of the 
port of Wilmington, Nortii Carolina, as 
diarged in tiie libel; tiiat tiie condemnation 
and forfeitui-e of tiie vessel, tackle, and car- 
go is adjudged accordingly. 



ADVANCE. The. (UNITED STATES t.) 
rSee United States v. The Advance, Case 
No. 14,425.3 



Case No. 93. 

The ADVENTURE. 

[1 Brock. 235.y 

Circuit Court. D. Virginia. Nov. Term, 1812.* 

NON-lNT£HCOU«SB ACT— tltlZE— RlOHTS OF CaP- 
TOHS— Sa1.VA<1''. 

The Adventure, a British ship, with a cargo 
of British SSa and merchandise, was cap- 
tured by a French frigate on the high seas 
Dendinjr a war between France and Great 
feritafn^ and was given by the commander of 
tiie French frigate, to the captain and crew of 
an American vessel which had been previously. 
SS t£ SS seas, captured, plundered and 
burnt by the same frigate, and who were de- 
tS on board of thi French frigate, when 
thl Adventure was captured. The Aponcan 
lafloA i?ouBht the ship and her cargo into the- 
nort Of Norfoll£. in tiie state of yirBinia, while 
FheSaws inVerdicting all com mercml intercourse 
between Great Britain and the/Pnited States 
we^ in Srce. which dedared it unlawful to 
Snort into the United States, goods wares, 
knd merSandise. of British growth .and manu- 
facture, "from any foreign port or place, ^vliat- 
ever •' knd prohibited their introduction under 
^Ifn' of forfeiture and other severe penalties. 
W^^zS- That this was no infraction of the non- 
&oiirseMws, the ocoan,.which is the Rreat 
hKhwav of nations, not being a foreign port 
Sr pTace" withiu the meamnK of those laws 
To constitute a violation of the law, the Brr^ 
ish goods. &c., must have been brought from 

HReportiTbTj^hTw. Brockenbrough, Esq.] 
TReversed by supreme court, l.i u. &. i& 
Cranch,) 221.] 
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some port or place within the dominions of 
some foreign potentate or power. 
[See The Astrea, 1 Wheat. (14 U. S.) 125; 
Howe V. Brig and Cargo, Case No. 12,093.] 

[In admiralty. Libel for salvage. Claim 
of forfeiture on bolialf of United States. 
Decree of forfeiture by district court (decree 
nowhere reported; opinion not now acces- 
sible) reversed, and ship and cargo ad- 
judged to libelants. Decree of circuit court 
for libelants reversed, on a different ground, 
by supreme court in The Adventure, 8 
Cranch, (12 IT. S.) 221.] 

Appeal from the district court of Norfolk. 
The libellants filed their libel in the district 
court of Norfolk, in admiralty, prayhig that 
tlie sliip Adventure and her cargo should 
be condemned and sold for their benefit, 
or that if it should appear that the same, 
or any part thereof, ought to be restored to 
auy person or persons, as the former owner 
or owners thereof, then that the same might 
be restored upon the payment of such sal- 
vage as by law ought to be paid for them. 
The attorney for the United States also filed 
a claim on behalf of the United States, 
claiming the ship and her cargo as forfeited 
to the United States, the Adventure being a 
sliip, owned by British subjects, and having 
brought Into the port of Norfolk a cargo com- 
I)osed of goods, wares, and merchandise, of 
the growth, produce, or manufacture of 
Great Britain, in contravention of the act 
interdicting commercial intercourse between 
the United States and Great Britain. 

The counsel for the libellants and the Unit- 
ed States agreed [upon] the followhag case as 
tlie one arising under the evidence in this 
cause. The libellants in this cause were 
the master, supercargo, mates, mariners, and 
cook, of and belonging to, an American 
brig, called the Three Friends, which brig, 
navigated by the libellants, sailed from 
the port of Salem, In the state of Massachu- 
setts, on the 11th day of October, 1811, lad- 
en with a valuable cargo, and bound on a 
voyage from thence to the port of Pemam- 
buco, and to any other port or ports on the 
coast of Brazil, The Three Friends and her 
cargo, at the time of her sailing from Sa- 
lem, were the property or Pickering Dodge, 
a citizen of Massachusetts. The brig pro- 
ceeded on her destined voyage until the 
14th day of November, 1811, when, having 
aj-rived in latitude 7* 58' north, and longi- 
tude 25** west, of Greenwich, on the high 
seas, she was fallen in with and captured 
by a French frigate, called the Medusa, 
which frigate was accompanied by another 
French frigate called the Nymph. Th*e crews 
of these two frigates, by command of tlieir 
commodore, removed tne libellants from the 
Three Friends on board of the Medusa, and 
then burnt and desti-oyed the brig ^ and her 
cargo. After this event, the libellants were 
kept and detained on board of the Medusa 
until tlie 21st of November, 1811, when, in 
latitude 21*' 29' nortii, and longitude 32° 20' 



west, from Greenwich, on the high seas, the 
Medusa fell in with and captured the ship 
Adventiu-e, which is libelled in this cause. 
The French captors took, and made pris- 
oners of war, of all the crew of the Adven- 
ture, took away such part of her cargo as 
they wished, and all her papers, and on 
the following day the commander of the 
Medusa made an unqualified donation to 
the libellants, at their request, of the ship 
Adventure, with the residue of her cargo. 
The libellants, after receiving the sliip, pro- 
ceeded in her for some port of the United 
States, and although too few in number to 
be equal to the task of navigating properly 
so large a ship, yet, after sustaining great 
labor, damage, and fatigue, and after a long 
and tempestuous voyage of 71 days, they at 
length arrived in the port of Norfolk, in 
Virginia, on the 1st of February, 1812. 
The Adventure, at the time of her capture 
by the Medusa, was a British ship, furnished 
with letters of marque and reprisal, armed 
with twelve gims, and navigated by seven- 
teen seamen, and, together with her cargo, 
belonged to some British merchants residing 
in Liverpool, whose names are unlmown, 
and was then bound on a voyage from Liv- 
erpool to the British island of St. Ctiristo- 
phers, in the West Indies. At the period of 
the capture, open war existed between 
Prance and Great Britain, and the cargo of 
the Adventure, which was brought into the 
United States, consisted entirely of articles 
of the growth or manufacture of Great Brit- 
ain. 

The district court decreed, "that the said 
ship, Adventure, her tackle, apparel, and 
furniture, together with the cargo, brought 
hi the said vessel, into the port of Norfolk, 
within the district of Virginia, be forfeited 
for entering a port of the United States In 
violation of the *act to interdict the commer- 
elal intercourse between the United States 
and Great Britain and Prance, and their 
dependencies, and for other purposes,* and 
of the act supplementary thereto:" and from 
this decree the libellants appealed to this 
coiut. [Reversed by supreme court, 12 U. 
S. (8 Cranch,) 221.] ♦ 

MARSHALL, Circuit Justice. The only 
question made at the bar in this case is:— 
Are the ship Adventure and her cargo for- 
feited to the United States, as having con- 
travened the act Interdicting commercial in- 
tercourse between this country and Great 
Britain? Act March 1, 1809; 2 Story, Laws 
U. S. 1114-1120, [2 Stat 528.] The Adven- 
ture was a British ship, captured by the Me- 
dusa, a French frigate; and presented to the 
libellants, wiio were the master, supercargo, 
and mariners, of the American brig Tiiree 
1^'riends, which brig, with her cargo, had 
been previously captured and burnt by the 
same frigate. The Adventure was navi- 
gjited into the port of Norfolk, and jhere- 
libelled by the sailors to whom she had been 
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i^ven. The United States filed tboir claim to 
t]ie vessel and cargo as forfeited. 

The clause of the law supposed to be in- 
fringed, is in these words:— "Nor shall it be 
lawful to import into the United States, or 
the territories thereof, from any foreign 
port or place whatever, any goods, wares, 
or merdiandlse whatever, being of the growth 
or manufacture of Great Britain or Ireland," 
&c. Section 4. The United States contend, 
that the Adventure and her cargo have in- 
curred the penalties of this act The libel- 
lants, that the case is not within the act In 
argument, the impropriety of inquiring in this 
place into the policy of the law, and the legal 
principle that penal laws should be con- 
strued strictly, have both been made the 
subjects of animadversion. On these ob- 
servations I will only say, what has been 
often before said in substance from this 
place, that the wisdom or folly of any par- 
ticular system, is for the consideration of 
the legislature, not of the court; and when 
the policy of the law is mentioned by a judge, 
I always understand him to use the terra in 
reference to the object of the legislature, and 
to the means by which that object is to be 
-effected, as disclosed in the words they have 
•employed. 

The maxim, that penal laws are to be con- 
strued strictly, has never been understood, 
by me at least to imply, that the intention 
of the legislature, as manifested by their 
words, is to be overruled; but that in cases 
where the intention is not distinctly per- 
ceived, where, without violence to the words 
or apparent meaning of the act, it may be 
construed to embrace or exclude a particu- 
lar case, where the mind balances and hesi- 
tates between the two constructions, the 
more restricted construction ought to prevail; 
especially in cases where the act to be ptm- 
ished is in itself indifferent, and is rendered 
culpable only by positive law. In such a 
case, to enlarge the meaning of words, would 
be to extend the law to cases to which the 
legislature had not extended it, and to pun- 
ish, not by the authority of the legislature, 
but of the judge. The counsel for the United 
Stated contend, that tliis case is within the 
plain letter of the law; and, to prove theh- 
position, have gone into a critical analysis 
of the sentence. 

Although the disquisition is a dry one, and 
the arguments may appear nice, perhaps 
trivi.ll, such as ought not to determine a 
<luestion of property, it is deemed, by the 
court to be one which is required by the 
character of the case. Tiiis part of the iu- 
-quiry seems to turn on the n)i!aning of the 
words "foreign place," as they stand in the 
41 ct of congress. For the goods must be 
imported from a "foreign port or place," to 
como within the description of the law. The 
counsel for the claimants take these words 
in their most enlarged sense, and suppose 
that any place on land or water, within or 
witliout the dominion of any foreign power. 
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is a "foreign port or place," within the 
meaning of the act It is worthy of remark, 
that this broad construction refuses to the 
words imder consideration, any operation 
whatever. Expimge them, and the ambigui- 
ty of the sentence is removed. It means 
aU that is required. This will be perceived, 
by reading the sentence without them, "Nor 
shall it be lawfid," &c. If the act was 
drawn on reflection: if the legislature 
weighed the words they employed, it must 
have been perceived, that the words "from 
any foreign port or place whatever," could 
have no other operation, than to limit the 
broad meaning which the sentence without 
Ihem would necessarily require. They were 
not wanting to exclude cases of goods, 
brought from one American port to another, 
because such an importation is not an im- 
portation into the United Stites. The words 
in question, then, operate restrictlvely, or 
ihey operate not at all. Unquestionably, re- 
dimdancy in language, especially in legisla- 
tive acts, is often sean; and, therefore, it 
would not be admissible to overrule the In- 
tention of the legislature, rather than pro- 
nounce a member of a sentence entirely use- 
less. But in a case, where the intention is 
involved in absolute uncertainty, the nile of 
construction which would give some effect to 
every part of the sentence is not to be entire- 
ly disregarded; especially, if, as in this sen- 
tence, the words appear to have had some 
ijnportince attached to liiem by the logis- 
laturt\ It may also be noticed, that the 
Fame words are used frequently in the sajuc 
section,— nl vvays denoting some place within 
the dominion of a foreign potentate. In all 
Uiese cases, the word "place" is, in terms, 
limited to some spot within the territory of 
a foreign nation. Tills may aid in showing, 
that the place, in the mind of the legislature, 
was some place, not in air, or in water, but 
within the powor and jurisdiction of a for- 
eign state, which was capable of being re- 
sorted to, for the purposes of commtTce. 
So, subsequently, in the same sentence, the 
words are used in the same restricted sense. 
It certainly does not weigh much, yet It is 
something in determining the sense of an 
ambiguous phrase, that the word "place," 
throughout the law, is coupled with the word 
"port," or the word "country," by the dis- 
junctive conjunction "or;" and a "port," or 
a "country," is necessarily within the limits 
of some state, or capable of being within 
those limits. This association would seem to 
indicate, that the word "place," also, is used 
in relation to a foreign territory; and is hi- 
Iroduced, because, otherwise, the law might 
be evaded, by taking in a cargo at some 
place, not estabhshed as a port But what 
weighs more than either or all of these ar- 
guments^ is this: The broad navigable ocean, 
which is emphatically and truly termed the 
great highway of nations, cannot, in strict 
propriety of hinguage, be denominated "a 
foreign place." The words are said to be 
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used to denote any place, not belonging to the 
United States. But the sea is the common 
property of all nations. It belongs equally 
to all. None can appropriate it exclusively 
to themselves; nor is it "foreign," to any. 

If, then, tlio legislature designed to prohibit 
the importation of goods, acquired as was the 
cargo of the Adventure, they would either 
not have introduced the words foreign "port 
or place" into their law, or they would have 
added other words adapted to such intention. 
It cannot be believed, that the legislature 
would have designated, by the term "for- 
eign," a place in which the United States 
claim equaUty of dominion with other sov- 
ereigns. If this case comes within the act, 
the American sailors who have availed them- 
selves of this fortunate occasion, as they 
deemed it, to return to their country, will be 
liable to a penalty of treble the value of the 
goods on board the vessel. Section 5. Could 
any court, or ought any court, to sti*ain the 
meaning of words, in order to give such a 
Judgment? 

It is contended that the word "import" is 
co-extensive with the words "bl-ing in." I am 
not prepared to controvert, or absolutely to 
admit, this proposition. But let it for the 
present be conceded. It will be perceived, 
that the argument which has been used al- 
lows that broad meaning to the word "im- 
port," and Is founded on the meaning of the 
words "foreign port or place." But let us 
see how far we are unavoidably carried by 
establishing this construction of the word 
"import" Suppose the captain of the Medu- 
sa, instead of giving the Adventure to the 
American sailors, had brought her, with her 
cargo, Into an American port, as a prize, 
would the penalties of the law have been In- 
curred? Are gentlemen prepared to give 
this construction to the act? If they are not, 
the exception of such a case must be sup- 
ported, either by the technical meaning of 
the word "import," or by allowing to the 
words "foreign place" the meaning which 
the court has given to them. 

I will not put the case of a prize brought In 
by an American cruizer, because the war, 
and the consequent measures of government, 
may be considered as so far repejiling the act 
of congress. But- it is said, that if goods may 
be introduced as they have been, the law 
would become a dead letter, and the French 
flag would cover a prohil)ited trade, under 
the pretext of capturing Britisli vessels and 
l)estowing them on American sailors. This 
fraud presupposes a combination between the 
cruizer under the French flag, the British ves- 
Kela to be captured, and the owners of those 
American vessels and cargoes, which must be 
previously destroyed, in order to furnish a 
case for the gift of a British vessel and cargo. 
Tills machinoiy would be too expensive to 
fender the fraud so profitable as to be wortlr 
pursuing. In addition to tlie certain loss of 
tlie American vessels and cargoes there would 
be danger of detection, in which case the 



penalties of the law would be incurred. But 
if, notwithstanding these safeguards, the mis- 
chief should grow to a size worthy of atten- 
tion, the legislature can at any time furnish 
the correction, by expressing its will on that 
subject. 

I cannot admit, tliat this importation is op- 
posed more to the spirit and intention, than 
it is to the letter of the law. If I look eithei- 
into the act itself, or into tl>2 contemporane- 
ous histoiy of my country, I am informed, 
that the object of the legislature was, by re- 
fusing the American market to British man- 
ufactures, to affect the manufactures, and 
through them the government Therefore, 
the importation of British manufactures, not 
only from Britain, but from any foreign port 
or place whatever, was proliibited: for such 
foreign port or place might be made the 
medium through which the trade should be 
carried on. But bona fide belligerent cap- 
tures cannot be made the medium of such 
a trade. Nor would the admission of goods, 
so captured, into the United States, benefit 
or relieve the British manufacturer or nation. 

I thinlc the case not withhi the act, and, 
therefore, that the sentence ought to be re- 
versed and the subject condemned, and ad- 
judged to the libellants. 

NOTE, [from original report.] From the de- 
cree which was pronounced by the circuit court in 
this case, m conformity witli the above ophiion. 
the United States appealed to tlie supreme 
court, and tliat court reversed the decree of the 
circuit court It will be perceived from the 
following analysis of the opinion of the su- 
preme court, that the opinion of the chief jus- 
tice, as far as it went, is entirely supported by 
It: out that the decree was reversed upon a 
new and distinct ground which was not touched 
i? the circuit court The supreme court said, 
tnat the most natural mode of acquiring a defi- 
nite idea of the rights of the libellants in the 
subject-matter, would be, to follow it through 
the successive changes of circumstances by 
which the nature and extent of tfce rights of 
the- parties were affected, viz.: the capture, 
the donation, the arrival in the United States^ 
and the state of war. 

1st The capture. As between the belliger- 
ents, the capture produced a complete di- 
vestiture of property. It left nothing in the 
original British owner, but a mere scintilla 
juris, the spes recuperandi. 

2d. The donation. Upon the donation, how- 
ever absolute the right of the captor, or un- 
qualified the gift, the donee could acnuire no- 
more than what was consistent with his neu- 
tral character to take. He could be in no bet- 
ter situation than a prize master navigating 
the prize, m pursuance of orders from his com- 
mander. 

3d. The arrival in the United States. The 
vessel remained liable to British capture on the 
whole voyage, and on her arrival in a neutral 
territory, the donee sunk into a mere bailee for 
the British claimant, with those rights over the 
thing in possession, which the civil law gave 
for care and labor bestowed upon it. By the 
importation of the vessel, under the peculiar 
circumstances of the case, no forfoiture at- 
tached under the non-intercourse laws. Tiie 
ship was the plank in the shipwrecl;; the talni- 
la in naufragio; and it came within the de- 
scription of property cast casually on our 
shores. To have carried the vessel infra prae- 
sidia of the enemy, unless forced by necessity 
to do so, would have been an unneutral act. 



AERTSEN (Case No. 95) 

But by bringing her into a neutral port, where 
the original right of the captured would re- 
vive, and might be asserted, the hbellanta did 
-an act exdusiTeiy resulting to the benefit ot 
the British claimant. The hbellants, there- 
:fore, were entitled to salvage: and in the ab- 
sence of any express rule for ascertaining the 
amount, and under the circumstances of tnis 
■ca.se, they should be allowed, in different pro- 
portions which were ascertained by the court, 
one half of the amount of sales of the cargo, 

Tiz.: $8,000. TT«;4.n/i 

4th. The war. As war between the United 
States and Great Britain intervened, the Brit- 
ish claimant could not interpose his claim for 
the residue, flagrante bello. But as the prop- 
erty was found here, at the declaration of war, 
it must stand on the footing of other British 
property sirailariy situated, and might be 
Claimed, after the termination of, the war, un- 
less previously confiscated by legislative enact- 

™The' supreme court therefore decreed and or- 
dered that the decree of the circuit court be 
reversed, that the costs and charges be mid 
out of the proceeds of sale; that one half of 
the balance be adjudged to the.libeliants. and 
that the balance be deposited m the Bank of 
Virginia, to remain subject to the future order 
^f the court. After the termination of the 
war. the original British owners of, the Ad- 
venture and her cargo F^ferred their cl^m, 
duly authenticated, in the circuit court, and 
the balance remaining to the. credit of this 
cause n the Bank of Virgima was paid to 
them. The Adventure, 8 Cranch, [12 U. 
5.] 221. ^^^^^ 

Case No. 94. 

The ADVOCATE!. 

CBIatchf. Prize Cas. 142.]^ 

District Court, S. D. New York. April, 1862. 

Prize— Violation op Blockade — Appuaisement 

BY Naval Survey — Apimiopkiatios to Gov- 

EKNMEST— PKIZE PllOCEEDISGS. 

1. Where a vessel captured as prize is ap- 
praised by a naval survey, and appropriated to 
the use of the United States, and her papers 
and crew are, with the appraisal, sent to this 
■court, proceedings against her in prize are reg- 
ular, although she is .lot brought before the 
court. 

2. Vessel condemned as enemy property, and 
-for a violation of the blockade. 

In admiral^. 

BETTS, District Judge. This vessel, with 
her lading, was captured December 1, 18G1, 
in Mississippi sound, off the coast of Mis- 
sissippi, by the United States ship-of-war 
New London, and taken to Ship Island, 
where, on appraisal by a naval survey, she 
was appropriated by the United States flag 
officer at that port to the military use of the 
United States, as necessary for that service. 
The appi-aisal, with the papers, the master, 
and part of the crew of the vessel, were sent 
to this port, and she was here libelled in this 
«ult, March 3, 18G2. 

The vessel belonged to her master, John 
Fallon, an Englishman, but a citizen of 
Ijouisiana, who has resided in New Orleans 
«ince 1857, but is not a married man. He 
regards Long Island, New York, as his real 
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home. The vessel saUed from New Orleans 
a blockaded port, under the rebel flag; and 
with a fishing license from the Confederate 
States, and was seized with these evidences 
upon her. She was engaged In fishing, and 
had no cargo on board when arrested, ex- 
cept the fish hitended for sale on her return 
to New Orleans. The capture was about 
sixty miles east of New Orleans, and the 
master knew of the war, and that the South- 
em ports were under blockade when he went 
out The vessel had, in May previously, 
been warned, ofif Pensacola, of the blockade 
of the southern ports, and the master knew 
that New Orleans was blockaded when he 
went out of that port The register and li- 
cense xmder which the vessel was sailing 
when captured were issued under the rebel 
or Confederate States' authority. 

Upon these facts, the vessel and her equip- 
ments were enemy property, and had also 
been used to evade the blockade of the port 
of New Orleans, in her egress therefrom, on 
the adventure upon which she was seized. 
The proceedings against the property as 
prize are regiflar, without its bemg brought 
before the court (Proceeds of Prizes of War, 
[Case No. 11,440,3) being in conformity with 
the mode of procedure in admiralty in 
seizures for forfeitures under the revenue 
laws. Prize Bule, No. 24; Dist Ct Adm. 
Rule, No. 184; Sup. Ct. Adm. Rule, No. 39. 

Judgment of condemnation and forfeiture 
will be entered, accordingly, with costs; and 
'the appraised value of the vessel be paid into 
court, in satisfaction thereof. 



A. E. DOUGLASS, The, (SOUTH- 
WORTH T.I 

[See Southworth v. The A. E. Douglass, Case 
No. 13,195.) 



A. B. L, The, (SLOAN v.) 
[See Sloan v. The A. E. I., Case No. 12,946.] 



ABOLLAlN, The, (LOCJAN v.) 
[See Logan v. The Aeolian, Case No. 8,465.] 



HReported by Samuel Blatchford, Esq.] 
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ABRTSBN V. The AURORA. 

[Bae, 161.]* 

District Court D. South Carolina. Sept., 1800. 

AuMiitALTY— Jurisdiction — Seamen —Articles 

Stipulating fok Regulation by I-aw of Home 

Pout. 

Seamen mav be moderately corrected by the 
captain. This court will not interfere where 
tbey are bound by articles to submit all dis- 
putes to a home tribunal. 

[Cited in Bucker v. Klorkgeter, Case No. 
2,083.] 

* [Reported by Hon. Thomas Bee, District 
Judge.] 
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[In admiralty. Libel lor wages. Dis- 
missed.] 

BEE, District Judge. This Is a suit insti- 
tuted for seamen's wages, and to obtain a 
dlscliarge, on account of the captain's having 
ill treated them. The crew consisted of 
€leven persons, two of whom are cabin 
boys. The rest are joined in this applica- 
tion. The question for me is whether these 
men have suffered such ill treatment as 
will Justify me in ordering their discharge, 
and payment of their wages. 

A master of a vessel Is authorized by law 
to correct his seamen moderately. In this 
instance it has been proved that the captain, 
at different times during the voyage, struclc 
three of the llbellants with his fist; these 
were the boatswain, the cook, and a sea- 
man named Hanson. It seems tliat after 
being eleven weeks at sea, they were re- 
stricted to an allowance of water of a bottle 
per man; and this caused discontent. The 
boatswain, going at the liead of the crew 
to demand more, was ordered off the quar- 
ter deck. On liis refusing to comply, a 
scuffle ensued, and the captain struck him 
once or twice with his fist For the same 
cause he struck Hanson, and threatened 
to shoot him, If he did not go away; he 
ordered his pistol to be brought up, but 
this was not done. The cook was also 
struck once by the captain, with his fist, for 
having lumecessarily consumed the wood. 

There is evidence of tlie captain's having' 
a pistol on deck twice; once, when he loaded 
it to shoot a dog that had bit him; and at 
another time to intimidate the crew; but 
in the last instance there is no proof tiiat it 
was loaded. The captain, indeed, swears 
expressly that it was not; and his answer 
must be admitted because there are not 
two Avltnesses to contradict it. From this 
evidence, I do not see sufficient cause to 
entitle these tliree men to their discharge: 
Ist, because no imlawful weapon was used; 
2dly, because there was provocation enough 
to justly blows with the fist. The rest of 
the crew have shown no claim wliatever 
to their discharge. It Is true that the cap- 
tahi was frequently intoxicated diu-ing the 
voyage; but there is no proof of his having 
struck one of the others. It appears that 
tlielr allowance of water was increased, 
and that they had their brandy daily. 

This is the case of a neutrjil vessel, the 
crew of wlilch are bound by their articles 
to return to Hamburgh, before they are 
entitled to receive their wages; and the 12th 
of those articles stipulates tiiat every thing 
not specified therein shall be regulated ac- 
cordingwto the marine law of Hamburgh for 
regulating the conduct of officers and sea- 
men aboard vessels belonging to that place. 

Let the suit be dismissed with costs. 
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AETNA mS. CO. V. HANNIBAL & ST. J. 

R. CO. 

[3 Dill. 1:» 1 Cent. Law J. 206.] 

Circuit Court, E. D. Missouri. 1874. 

Insurance— Assignment— SuBiioaATio.v — Action 
— Paktibs. 

1. Where insured property has been de- 
stroyed by a wrongdoer and the insurer has paid 
to the owner on the policy less than the value 
of his loss, and taken a partial assij^nment of 
his right, he cannot sue the wrongdoer in his 
own name for the injury, either as at common 
law or under the statute of Missouri. The ac- 
tion must be in the name of the owner of the 
property destroyed. 

[Cited in First Presbyterian Soc. v. Goodrich 
Transp. Co., 7 Fed. Rep. 260; Marine Ins. 
Co. V. St. Louis, L M. & S. Ry. Co., 41 
Fed. Rep. 645.] 

[2. The -oTonpfuI net, beinsr siiiple and in- 
divisible, gives rise to hut one liability, and only 
one action pan be maintained therefor.] 
[Cited in Springfield Fire & Marine Ins. Co. 
T. Richmond & D. R. Co., 48 Fed. Rep. 361.] 

[At law. On denmrror to petition. De- 
murrer sustained.] 

The plaintiff insured the personal property 
of one Myron H. Balcom, situate adjoining 
the defendant's railway, for $1,900. Within 
the lifetime of the policy, properly covered 
by it to the value of $2,214 was destroyed by 
the carelessness of the defendant's servants 
in the use of its locomotive engine. The in- 
surance company paid Balcom, in full satis- 
faction for all claim under his policy, $1,050, 
and received from him a written instrument 
reciting the foregoing facts, and assigning to 
it all his right to recover on account of said 
loss against the i-ailroad company, reserving 
aU rights in excess of the $1,050. The peti- 
tion, which is in the name of the insurance 
company, sets forth the foregoing facts, and 
asks a judgment against the railroad com- 
pany for the $1,050. The defendant demurs, 
])ecause the cause of action is not assignable, 
cither by operation of law or by act of the 

^[Reported by Hon. .Tohn F. Dillon, Circuit 
.Tudge, and here reprinted by permission.] 
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parties, and bccjiuse the plaintiff is not enti- 
tled to maintain an action in its own name. 

Lucien Baton, for plaintiff. 
James Carr, for defendant. 
Before BILLON, Circuit Judge, and TREAT, 
District Judge. 

DILLON, Circuit Judge. The property 
destroyed exceeded in value the amount in- 
sured, and the rule of law has heen long set- 
tled that the insurance company, on the pay- 
ment of the loss, cannot sue the wrongdoer 
who occasioned it in its own name. The suit, 
though for the use of the insurer, must be in 
the name of the person whose property was 
destroyed. The wrongful act was single and 
indivisible, and gives rise to hut one liability. 
If one insurer may sue, then, if there are a 
dozen, each may sue, and if the aggregate 
amount of all the poUcies falls short of the 
actual loss, the owner could sue for the bal- 
ance. This is not permitted, and so It was 
held nearly a hundred years ago, in a caso 
whose authority has been recognized ever 
since, both in Great Briton and in this coun- 
try. London Assur. Co. v. Sainsbury, 3 Doug. 
245, 1783, in which the exchequer chamber 
imanimously affirmed the judgment of the 
king's bench for the defendant; Rockingham 
Mut Fire Ins. Co. v. Bosher, 39 Me. 253, and 
cases cited; Hart v. Western R. Corp., 13 
Mete. [Mass.] 99, wliere the subject is fully 
gone into by Chief Justice Shaw; Connecti- 
cut Mut. Life Ins. Co. v. New York & N. H. 
R. Co., 25 Conn. 205, 278; Peoria, M. 
& F. Ins. Co. V. Frost, 37 111. 333; Fland. 
Ins. pp. 3G0. 481, 591. But it is insisted that 
the provision of the Missouri statute, that 
every action shaU be prosecuted in the name 
of the real party in interest, though it de- 
clares that the provision shah not authorize 
the assignment of a thing hi action not aris- 
ing out of contract, (Gen. St. 1865, p. 051, 
§ 2.) changes the rule. However it might be 
If the amount paid by the insurer to the as- 
sured had equaled or exceeded the value of 
the property, and the assured had made a 
fuU assignment, it is plain that this case falls 
within all the reasons of the rule itself, as 
expounded by Buller and Mansfield in the 
case in Douglas above cited, and which is the 
foundation- of the law on this subject. The 
demurrer to the petition is sustained. 
Judgment accordingly. 

NOTE, [from original report.] Leave was 
given the plaintifE to amend and make Balcom 
plaintiff on the record, i>ut as the latter, as 
well as the defendant, was a citizen of Mis- 
souri, no amendment, so as to give the conrt 
jurisdiction, was practicable, and the plamtifE 
submitted to a nonsuit. As to subrogation of 
insurer to rights of assured against wrongdoer, 
see cases cited in May, Ins. § 453 et seq. As 
to suits in name of *'real party m interest see 
Weed Sewing-Mach. Co. v. Wicks, [Case No. 
17,348.] 

AETNA INS. CO., (JONES v.) 
[Bee Jones v. Aetna Ins. Co., Case No. 7,453.] 
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AETNA INS. C0.» (LEE v.) 
[See Lee v. Aetna Ins. Co., Case No. 8,181.] 



AETNA INS. CO., (MURRAY v.) 

[See Murray v. Aetna Ins. Co., Case No. 9,- 

955.] 



AETNA INS. CO., (PORTER v.) 

[See Porter v. Aetna Ins. Co., Case No. 11,- 

286.] 
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AETNA INS. CO. v, SABINE. 

[6 McLean, 393.]* 

Circuit Court, D. Indiana. May Term, 1855. 

Principal an"i> Agent — Abu.se of Poweks by 
Agent — Ratification by Pkincipai. — Plbadino. 

1. An action being brought against the de- 
fendant, charging him with an abuse of his 
powers, as agent of the plaintiff, [an insurance 
company,] it is essential that lie should he al- 
leged to Iiave acted as agent of tlie company. 

2. Unless he was authorized to act as agent 
of the company, he could not hind it; and any 
ratification of the contr-Mt would relieve the 
defendant from an alleced abuse of his powers. 

3. If the plaiutiff ratified what the defendant 
had done, and which did aot bind the company, 
except by such ratification, the defendant is 
not chargeable with any remissness of duty. 

[At law. On demurrer to declaration. 
Demurrer sustained as to three counts, and 
overruled as to the fourth.] 

Mr. Henderson, for plaintiff, 
Mr. Crawford, for defendant 

THE COURT. This action was brought 
on a policy of insurance against defendant 
for having exceeded his powers, &c., by 
which plaintiff was injured. The declai-a- 
tion contiiined four counts. The defendant 
filed a general demurrer to the declaration. 

To the first count it was objected, on de- 
murrer, that plaintiff alleges no authority to 
the agent to make the insurance; and on this 
it is ai^nied that the plaintiff could not be 
liable on the policy until a ratification of It 
was proved; and, if there were a ratifica- 
tion, the plaintiff would be estopped to 
charge the defendant, as the validity of the 
policy depended not on the original contract, 
but on the subsequent ratification of it by 
the plaintiff. The declaration, it Is said, 
does not state the case of an agent who has 
a general authority, but acts in violation of 
his private instructions in not taking good 
security lor the payment of tiie Qj-emium, 
and in the insurance of Kentucky flatboats. 
If, while the agent is exercising general pow- 
ers, he has private instructions, the agent 
could bind the company, but would be liable 
to it for any abuse of his power; but, in the 
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first couut it is alleged he liad no power at 
all. By reason of this defect, the ground 
for a recovery is not laid, and consequently 
the demurrer is sustained as to this count. 

The second count is also subject to excep- 
tion, as the allegation of the defendant's 
a;ieucy is not made, -which -was essential to 
e.stablish his liability. If he be not author- 
Izvd to act, the policy Is not binding on the 
plaiutlfT, and a nitification of the policy by 
the comi>any would relieve the defendant 
from responslbiUty, and remove from the 
plaintiff all ground of complaint. 

The same objection applies to the third 
count as is above stated to the first 

In regard to the fourth count, it appears 
tliore is a sufficient allegation of the agency, 
as it is stated that defendant, while acting 
as agent for the company, received large 
sums for insuring, which he has failed to ac- 
count for or paj*^ over to the plaintiff. If, 
under such circumstances, he has received 
money on account of the plaintiff, he is 
bound in good conscience to pay it over. 
This count the court think, is sustainable, 
and as to It the demurrer Is overruled; but 
It Is sustained as to the first second, and 
third counts. The court will give leave to 
amend the declaration generally. 



APFLICK, (THOMPSON v.) 

[See Thompson v. Afflick, Cases Nog. 13,939 
and 13.940.] 

AttAWAM WOOLEN CO., (JORDAN v.) 

(See Jordan v. Agawani Woolen Co., Case No. 
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Case No. 98. 

The A. G. BROOKS. 

The ALICE. 

[1 Low.299.]* 

District Court D. Massachusetts. Feb., 1869. 

Collision— Between Sailing Vessels— Lookout. 

1. One vessel has no right, without necessity, 
to tnc-k so near another vessel that the pilot 
of the latter cannot in the exercise of ordi- 
nary skill, avoid her. 

2. When a vessel is tacking, and is oct of 
command, other vessels must avoid her. 

3. A vessel sailing in a hari)or in the daytime 
must have a lookout forward. 

tCited in The Columbia, Case No. 3,035.] 

4. As a general rule a vessel going free 
shonhl pass under the stern rather than across 
the bows of one close-hauled. 

[In admiralty. Cross libels for collision. 
Decree for libelants, and cross libel dis- 
missed.] 

Cross libels for damage done on the first 
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day of August, 1SG8, In the harbor of Bos- 
ton, at about four o'clock in the afternoon. 
The weather was fine, with a five or six 
Imot breeze. The brig Alice was sailing 
down the harbor on her voyage to Surinam^ 
and the schooner A. G. Brooks was coming 
up on a coasting voyage from a port inj 
Maine to Boston. The collision occurred ia 
the Narrows, between Galloupe's Island and" 
Lovell's island. On the part of the brig, 
the allegations In the record were that she 
was close-hauled on the starboard tack, and 
l^ei* pilot saw the schooner coming toward* 
him with a free wind, on the port tack; that 
the brig kept her course nntil it became 
apparent that the schooner would not clear 
her, and then her helm was put to port, but 
too late to prevent the collision. On the 
other side. It was pleaded that the schooner 
was beating up to the town, and when near 
Galloupe's island, came about from the star- 
board to the port tadc In the regular course 
of navigation, and that before she could gath- 
er full headway again was struck by the brig; 
that she had the right of way both because 
she was close-hauled and because she was In 
stays, and that she had no duty to perform 
and did nothing. 

J. C. Dodge, for the schooner. 
H. O. Hutchhis and A. S. Wheeler, for the 
brii*. 

LOWELL, District Judge. I have endeav- 
ored to find out the truth from the very con- 
flicting evidence given in, and will now 
state my conclusions. The preponderance of 
the evidence seems to me to show that the 
schooner was beating, and was close-hauled 
on the starboard tack not long before the 
collision, and when in that position was 
seen about three points on the lee bow of 
the brig, and from one-third to one-quarter 
of a mile distant At this time the brig 
had come round Nix's Mate, and braced up 
her yards on the same tack. When the 
vessels were thus situated the pilot of the 
brig and her master appear to have thought 
that the schooner was bound out on nearly 
the same course with themselves, though 
they must probably have seen that she wa& 
lying nearer the wind than they were. 
Whether this circumstance should have 
warned them of the probability of her tick- 
ing 1 cannot s;iy; but they observed that she 
did tick, and theysay they observed It imme- 
diately on its taking place, and that it was- 
made off the west end of Lovell's islands 
on the extreme leeward side of the chan- 
nel; and that the distance of the vessels 
and their relative position was such that it 
was more ptudent for the brig to keep close 
to the weather side of the channel, although 
this would bring her across the bows of the 
schooner, rather than to attempt to pass 
under her stern, which might result in cut- 
ting her in two; that they accordingly 
brought the brig dose to the wind, and 



AGNES, The, (EGLESTON v.) 

tept her to the weather side of the channel, 
and, finding that notwithstanding this pre- 
caution there was still danger, they put their 
helm hard aport, and brought her hi stays; 
and yet the coUision occurred, though it 
was not very severe- 

If it is true that the schooner taclied hi a 
narrow channel when so near the hrig that 
It was not possible to avoid her, or when 
it was so doubtful which course would 
best avoid her, that a skillful pUot acting 
with coolness was deceived, and hi good 
faith and with reasonable skill chose one 
which resulted ill, It would be impossible 
to hold the schooner blameless, unless her 
going about was absolutely necessary to 
avoid the shore or some other danger. It 
would not then be a question who was free 
and who close-hauled, but why such a 
tack was made at that time and phice. 
And on the other hand if it should be ap- 
parent that the schooner went hi stays at a 
proper time and place, giving room enough 
and ample opportunity to avoid her, and had 
not got fully around on her new tack when 
she was struck, the question would still 
be not whether or no the brig was close- 
hauled, but why a vessel under command 
failed to clear a vessel which was, compar- 
atively spealdng, unmanageable. 

Upon tlie whole evidence I am not able to 
say that the schooner was wrong in tack- 
hig.- Tiie libel against her, which was made 
soon after the occuiTence. does not allege it; 
but says she was sailing up the NaiTowswith 
a free wind. This fact, I confess, has a 
good deal of weight with me as showing the 
opinion formed at thnt time; and it would 
i<eem tiiat at a tliird or a quarter of a mile 
distant the brig might, have gone astern of 
the schooner if it was her duty to clear her. 
Some experts have testified that this would 
bo impossiWe; but when they afterwards 
give the distance in lengths of the brig it 
seems conti-adictory of their first opinion; 
for they give tiiree or four lengths as being 
necessary for her to fall ofE three pohits, 
and this is less than a third of a mile. And 
when we add the distance that the schooner 
would go, which is said in testimony to have 
been in fact the whole width of the channel, 
there would seem to be no doubt that slie must 
have cleared her, if she had starboarded as 
soon as she might have done. The pilot of 
the brig allowed what he considered to oe 
jimple room for the schooner to go about in, 
and she took more; and so they came to- 
gotlu'r by the head. If he had undertaken 
to run under her stem no such nice calculation 
^^-ould have been nei-essary. I cannot but be- 
lieve that either the position of the schooner, 
or her spee<l, or the course she intended to 
tiike, were nilsundei-stood on board tiie brig. 
Nor can I doubt tliat tlie duty of making 
way was on that vessel. Slie had bniced up 
her yards on roimding Nix's Mate; but upo: 
the preponderance of tiie evidence she wa.- 
not as near the wind as the schooner was. 
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nor as near as she could go; but whether so 
or not, the schooner was tacking so near 
her that it became her duty to avoid the 
probable danger, because it would ailse and 
be imminent before the new course had 
been fully defined, and before the schooner 
could go to port or starboard as the case 
might require. In other words, it seems to 
me that the case presents the second of the 
predicaments which I above supposed; that 
is, of a vessel fully manageable and one not 
wholly under command. There is some rea- 
son to suppose that a lookout on the brig's 
deck, forward, might have called attention 
to the schooner earlier. Certain It is that 
the men were all forward, and were busy 
with one of the anchors, and in fact gave no 
report about the schooner, and although tlie 
master and pilot say they obsei-ved the tack 
as soon as it was made, yet that Is a point 
on which they might easily be mistaken. It 
reconciles a good many of the contradictions 
to suppose that when they first saw that the 
schooner had tacked, it was too late to do 
anythhig except to port helm; hut that 
if they had seen her a littie sooner, 
and starboarded, they would have gone 
clear. This not only reconciles some contra- 
dictions, but reconciles the result with the 
acknowledged skill of the professional pilot 
who had charge of the brig's helm. And 
this genei-al view of the obligations of the 
parties tallies entirely with the acts of both. 
The evidence is clear that the brig kept her 
course, so far as she did keep it, not be- 
cause the pilot thought he had the right of 
way, but because he thought there was 
ample room for the schooner to go about, 
and that he in fact did not keep his course 
entirely but gave a Uttie more room to the 
schooner by bringhig his ship still nearer 
the wind than she already was. In my ex- 
perience, I have found nearly as many col- 
lisions (though perhaps not the most serious) 
to result from slight miscalculations on the 
part of skillful men, as from the blunders 
of novices. To justify a close run in cases 
of this kind it is necessary to reckon on the 
performance of both vessels, and this is 
where, I suppose, the mistake is some- 
times made. At all events It seems to me 
that the duty was on the brig, and that she 
has failed to perform it. The very fact ot 
want of a lookout is evidence against her 
until it is shown that no harm came of the 
neirlect. 

Interlocutory decree for the libellants In 
the first cause; libel in behalf of the brig 
dismissed. 
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Case ^o. 99. 

The AGNES H. WARD. 

fBIatchf. Pr. Caa. 197.]^ 

District Court, S. D. New York. July, 1862. 

PaizE— Violation op Blockade— Enemy Pkop- 

EKTY, 

Vessel and cargo condemned as enemy prop- 
erty, and for a violation of the blockade. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were libelled on the 6tli of June last, 
and an attachment was issued, returnable on 
the 1st of July instant, and was returned on 
that day. Tlie vessel and cargo were cap- 
tured on the Atlantic ocean, two hundred 
miles from Cape Hatteras, and off the coast 
of South Carolina, by a merchant steamer, 
on the 27th of May, 1862, and were sent into 
this port for adjudication. The vessel and 
cargo were owned by residents In Wihning- 
ton, North Carolina. The schooner sailed out 
of Wilmington for Nassau. N. P., under the 
Confederate flag, and had no other on board. 
She left the mouth of Cape Fear river for 
Nsissau, N. P., witii a cargo of cotton and tur- 
pentine, to avoid the vessels blcckading the 
port of Wilmington, and was to return to the 
same port The master and all tlie pei-sons 
on board knew of the blockade of the port of 
Wilmington when th3 voyage commenced. 
The register and shipping articles, and the 
other ship's papers, show that the vessel was 
documented as an enemy vessel, and the tes- 
timony of the master, and mate proves her 
evasion of the blockade, well knowing Its ex- 
istence. 

Upon pi"oofs, the vessel and cargo are clear- 
ly subject to condemnation and forfeiture, 
both as enemy property and for being sailed 
from a blockaded port with intent to violate 
the blockade. Decree accordingly. 
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Case No. 100. 

AGNEW V. DORM AN. 

[Taney, 386,]» 

Circuit Court, D. Maryland. April Term. 
1838. 

APPEAI^-JtiniSDICTIONAL AMOUNT — AMENDMENT 

OF Pleadings. 
1. A libel was filed in the district court, by a 
seaman, against the. master of a vessel, to re- 
cover a b.nJance of $30.i)o, claimed to be due 
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for wages J and also damafros for f»n assault 
committed upon the libellant by the master, 
without clairainff any particular amount of 
damages: the libel was dismissed by the dis- 
trict court, and in the circuit court, to which 
tae case was taken by appeal, a motion was 
made to dismiss the appeal, on the ground that 
pe record did not show that the sum in con-, 
troversy amounted to $50: a motion was there- 
upon made by the appellant, to amend his libel, 
by inserting that he had sustained damages, 
by the assault, to the amount of $300: one 
of the witnesses had proved that he would not 
have run the risk of the blow given to the 
libellant for ?100: Held, that the amendment 
asked for could not be made; that the circuit 
court had no authority to review the decree of 
tHe district court, unless 'the sum in contro- 
versy amounted to $50; and that the court 
could not permit an amendment to be made, 
the object of which was to change the record 
so as to give the court jurisdiction, in a case 
where, according to the record before them, 
they had none. 

^ ^'}t^ t^^ ^^^^ showed that the appeal was 
legally before the court, then, having jurisdic- 
tion over it, the court could permit the plead- 
ings to be so amended as to enable it to do jus- 
tice between the parties; but it cannot acquire 
jurisdiction, by altering the record which has 
come to It from the district court. 

3. The deposition of the witness does not 
show the amount of damages claimed by the 
libellant; and it is the claim of the libellant, 
and the answer of the respondent, denying the 
claim, that make the controversy, and ascer- 
tain the amount in dispute. 

4. Where property is in dispute, and the 
value of It is not averred, and does not appear 
in^ the record, parol testimony has been re- 
ceived m the supreme court, upon appeal, to 
show its value, and to show the jurisdiction of 
the court. 

5. And so too, as to the* value of an office, 
where the right to the office is the matter in 
controversy. 

6. But where the controversy relates merely 
to the amount of money which one partv is en- 
titled to recover from the other, the* record 
must show the amount in dispute, in order to 
give jurisdiction to the appellate court. 

7. In all cases in the supreme court, where 
tne appeal is dismissed for want of jurisdic- 
faon, the ^ court gives no costs; and that being 
the rule in the supreme court, it is proper that 
the circuit court should adopt the same rule in 
analogous cases. 

[Appeal from the district court of the 
United States for the district of Maryland.] 

[In admiralty. Libel by Robert Agnew 
against Hezekiah Dorman, master of the 
schooner Octavia, for wages and damages. 
From the decree of the district court dis- 
missing the libel, libelant appealed. Re- 
spondent moves to dismiss the appeal, and 
libelant moves to amend the libeL Appeal 
dismissed.] 

This was a libel filed in the district court 
for the Maryland district, by a seaman against 
the master of the schooner Octavia, to re- 
cover a balance of $30.95, which the Ubellant 
alleged to be due to him for wages, and also 
to recover damages for an assault and bat- 
tery committed on him by the master. He 
did not, in the libel, clahn any partictdar 
amount of damages for the assault, but 
prayed the court to give him heavy dam- 
ages for It against the master. The respond- 
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ent In the district court, in his answer, ob- 
jected to the libel, npon the ground that the 
claim for wages and the claim for damages 
for the assault and battery could not be 
united together in fhe same libel, and prayed 
that the same might be dismissed. The re- 
spondent, after taking this objection, pro- 
ceeded in his answer to deny that anything 
was due to the libellant for wages, and In- 
sisted that the blow he gave him was justified 
by his improper and disobedient conduct. 
Testimony was taken in the district court, 
and at the hearing the court dismissed the 
libel, on the ground that the claim for wages 
and for damages for an assault and battery 
could not be united in the same suit The 
llbeUant appealed to the circuit court, and 
the appellee now moved to dismiss the ap- 
peal, on the ground that there was nothing 
in the record to show that the value in con- 
troversy amounted to $50, and that the cir- 
cuit court, therefore, had no jurisdiction of 
the appeal; the balance for wages claimed 
being only $30.95, and no particular sum being 
claimed as damages for the assault and bat- 
tery. The counsel f o» the appellant thereupon 
moved to amend his libel, by inserting an 
juverment that the libellant had sustained 
damages by the assault and battery, to the 
value of $300; the averment was objected to 
by tho coimsel for the appellee. 

N. Williams, for appellant, cited [The Mari- 
anna Mora,] 11 Wheat [24 U. S.] 1; DunL 
Adm. Pr. 211, 

.T. Glenn, for appellee, cited Jenks v. Lewis, 
[Case No. 7,279.] 

TANEY, Circuit Justice. The amendment 
cannot be made. If the court had jurisdic- 
tion of the case, that Is, if enough appeared 
in the record to show that the circuit court 
had a right to review the decision of the 
district court in this case, there is no doubt 
the court would have the power to allow any 
amendment necessary to bring the justice of 
the case fairly and fully to trial. But this 
court has no authority, by law, to review the 
decree of the district court unless the mat- 
ter in controversy amounts to $50; the rec- 
ord does not show that it amoimts to this 
sum; and the object of the amendment is to 
change the record, in order to give the court 
jurisdiction in a case where, accordhig to 
the record before them, they have not jiiris- 
diction; the court think this cannot be done. 
Tf the case showed that the appeal was legal- 
ly in this court, then liaving jurisdiction over 
it the court could permit the pleadings to be 
so amended, as to enable the court to do 
justice between the parties; but we cannot 
acquire jurisdiction by altering the record 
which has come to us from the district court. 



Mr. Williams then suggested that one of 
the witnesses whose deposition was contained 
in the record, stated that he saw the assault 
and battery, and that he would not have run 
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the risk of the blow given to the libellant 
for $100. 

TANEY, Circvdt Justice. The deposition of 
the witness does not show the amount of 
damages claimed by the libellant, and it is 
the claim of the libellant and the answer of 
the respondent denying the claim, that make 
the controversy, and ascertain the amount 
in dispute. Where property is in dispute, 
and the value of it is not averred, and does 
not appear in the record, parol testimony has 
been received In the supreme court, upon 
appeal, to show its value, and to show the 
jurisdiction of the court; and so too, as to 
the value of an office, where the right to the 
office is the matter hi controversy. But 
where the controversy relates merely to the 
amount of money which one party is entitled 
to recover from the other, the record must 
show the amount In dispute, in order to give 
jurisdiction to the apptdlate court; and the 
amount in dispute is shown by the claim 
made by one, and the denial made by the 
other. The damages might tn fact have 
amoimted to $100, and yet, if the libellant 
claimed but $10, as his damages, $10 would 
be all that was In controversy. 

The circuit court dismissed the appeal, for 
want of jurisdiction, without costs; saying, 
that in all cases in the supreme court where 
the appeal was dismissed for want of juris- 
diction, the court gave no costs, and as that 
was the rule in the supreme court, It was 
proper that the circuit court should adopt 
the same rule In analogous cases. 



AGNEW, (LEIiAND v.) 
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AORY, (WALLACE v.) 
[See Wallace v. Agry, Case No. 17,097.] 

AGUILLA, l^e. 
[See The Aqaila. C.ise No. 500.] 

Case ^o. 101. 

AGUIRRE V. MAXWELL. 

[3 Blatchf. 140.]* 

Circuit Court S. B. New York. Bee, 1S53. 

Constitutional Law— Tonnage Dott on For- 
eign Vessels— Duties on Exports. 

1 The provision of the constitution of the 
TJnited States, (.nrticle 1, § 9,) that "no tax or 
duty shall be laid on articles exporteni from 
any state." does not apply to the imposition of 
taxes on foreign vessels. 

2. The act of June 30th, 1834, (4 Stat. 741.) 
concerning tonnage duty on Spanish vessels, is 
constitutional. 



*[Keported by Samuel Blatchford, Esq., and 
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3. The method of Jetermining the amount 
of Bach tonnage duty is wholly within the dis- 
cretion of congress." 

This caiLse was brought into this court by 
cortiorarl, from the supreme court of New 
York. It was an action [by Peter A. Aguirre 
jind others] against [Hugh Maxwell] the col- 
, lector of the port of New York, to recover 
hack an excess of duty. The plaintiffs, in No- 
vember, 1851, exported to Cuba a cargo of 
domestic produce, in a Spanish brlgr, of 147 
03-05 tons burthen. The collector imposed 
$303 13 extra tonnase duty, which was paid 
by the plalntlffe under a protest in writing 
a>;ainst the charge, "because, under the con- 
stitution and laws of the United States, such 
exactions are illegal." 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

BETTS, District Judge. The duty In this 
case was levied under the act concerning ton- 
nage duty on Spanish vessels, approved June 
30, .1834, (4 Stat. 741.) The first section en- 
acts "tliat from and after the first day of 
ISIarch next, Spanish vessels coming from the 
Island of Cuba or Porto Bico, either directly 
or after touching at any port or place, shall 
pjiy, in the ports of the United States, such 
farther tonnage duty, in addition to the tcm.- 
najro duty which may be payable under any 
other law, as shall be equivalent to the 
amount of discriminating duty that would 
have been Imposed on the cargoes imported 
in the said vessels respectively, if the same 
had been exported from the port of Havana 
in American bottoms." The second section 
provides "that, before any such vessel shall 
be permitted to dear out or depart from a 
port of the United States, with a cargo which 
shall be directly or indirectly destined to el- 
tlier of the said Islands, the said vessel shall 
l)ay such furtlier tonnage duty as shall be 
equivalent to the amount of discriminating 
duty that wotild be payable for the time be- 
ing upon the cargo, If Imported Into the port 
of Havana In an American bottom." 

It Is not questioned that this vessel came 
witliin the terms of that statute, nor that 
The amount of duty charged was correct, if 
there was authority of law to justly its be- 
ing levied. The provision of the constitution, 
<article 1, § 9,) that "no tax or duty shall be 
Inid on articles exported from any state," 
does not apply to the imposition of taxes on 
foreign vessels. It is within the discretion of 
eongrcss to totally inhibit the import or ex- 
port trade In foreign vessels to or from our 
ports, or to grant tliem the privilege of bring- 
ing in or carrying out cai-goes on such condi- 
tions and under such restrictions as may be 
r(»gjirded most beneficial to the United States. 
Congress has never revoked the legislation of 
1S;{4 In this respect. On the contrary, the act 
of August 8, 1S4G, (9 Stat. 50,) reafiinns the 
<liscrimInation in relation to vessels coming 
from Cuba to Porto Rico. As the power ex- I 
ists. to Impose the duty on vessels, the meth- | 



od of determining the amount, whether to be 
measured by the rate of taxation the cargo 
would be subjected to, if coming from Cuba 
or Porto Rico, or by the value of the ship 
or cargo, In gross or on a ratio estimated, as 
with domestic vessels, by the capacity of the 
vessel alone. Is at the discretion of congress. 
We think there Is no foundation In law for 
the exception taken to the levy of the ton- 
nage duty In this case. Judgment for defend- 
ant 
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PoiiiOB Power — Exclcsioit of Foreioners — 
Treaty with China op July 2S, 18<iS — Four- 
teenth Ambxumest—Con'fmct OP State Stat- 
ute WITH Act of Congress. 

1. The police power of the state may be ex- 
ercised by precautionary measures against the 
increase of crime or pauperism, or the spread 
of infectious diseases from persoas coming 
from other countries. The stale may entirely 
exclude convicts, lepers and persons afflicted 
with incurable disease; may refuse admiasiou 
to paupers, idiots and lunatics and others, who 
from physical causes are likely to become a 
charge upon the public until security is afford- 
ed thnt they will not become such a charge; 
and may isolate the temporarily diseased until 
the danger of contagion is gone. 

2. The extent of the power of the state to 
exclude a foreigner from its territory is limited 
by the right of self-defense. Whatever out- 
aide of the legitimate exercise of this right af- 
fects the intercourse of foreigners with our 
people, their immigration to this country and 
residence therein, is -exclusively within the ju- 
risdiction of the general government, and is not 
subject to state control or interference. . 

3. The sixth article of the treaty between the 
United States and China, adopted on the twen- 
ty-eighth of July, 18(58, provides that Chinese 
subjects visiting or residing in the United 
States shall enjoy the same privileges, immuni- 
ties and exemptions in respect to travel or 
residence as may there be enjoyed by citizens 
or subjects of the most favored nation, and 
as the general government has not seen fit 
to attach any limitation to the ingress into 
the United States of subjects of those na- 
tions, none can be applied [by a state] to the 
subjects of China. 

[See Chae Chan Ping v. U. S., 9 Sup. CL 
Rep. 623, 130 U. S. 581.] 

4. The fourteenth amendment to the consti- 
tution declares that no state shall deprive any 
person of life, liberty, or property, vrithout due 
process of law; nor deny to any person the 
equal protection of the laws: Held, that this 
equality of protection implies not only equal 
accessibility to the courts for the prevention 
or redress of wrongs, and the enforcement of 
rights, but equal exemption with others of the 
same class from all charges and burdens of 
every kind. Within these limits the power of 
the state exists, as it did previously to the 
1 

'[Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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adoption of the amendment, over all matters 
of internal police- 

[Oited in Re Tibnrcio Parrott, 1 rNjd. Rep. 

^ 511; The Railroad Tax Case. 13 Fed. Rep, 
773; In re Lee Sing, 43 Fed. Rep. 362.] 

5. On the thirty-first of May, 1S70, congress 
passed an act declaring: that "no tax or charge 
shall be imposed or enforced by any state upon 
anv person immigrating thereto from a foreign 
country which is not equally .imposed or en- 
forced upon every person immigrating to sucn 
state from any foreign country,, and any law 
of any state in conflict with this provision is 
hereby declared null and void:" Held, 1. xnat 
the term charge, as here used, means any oner- 
ous condition, and includes a condition which 
makes the right of an immigrant, arriving m 
the ports of tho state, to land within the state 
depend upon the execution of a bond by a 
third party, not under his control, and whom 
he cannot constrain by any legal proceedings, 
and, 2. That the statute of California, which 
prohibits foreign immigrants of certain classes, 
arriving in the state of California by vessel, 
from landing until a bond shall ^ have been 
given bv the master, owner or consignee ot tne 
vessel that they will not become a ipublic 
charge, and imposes no condition upon imrni- 
grants of the same class entering the state in 
any other way, is in conflict with the act ot 
congress. 

AppUcation for discharge on writ of ha- 
beas corpus. The facts are stated in the 
opinion of the court. 

T. I. Bergln and Leander Quint, for peti- 
tioner. ^ „,^ , 

Thos. P. Ryan, Bist. Atty. of City and 
County of San Francisco, and M. M. Bstee, 
contra. 
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FIELD, Circuit Justice. The petitioner al- 
leges that she is illegaUy restrained of her 
liberty by the coroner of the city and county 
of San Francisco, and asks to be discharged 
from such restraint The facts of the case, 
as detailed in the proceedings before us, are 
briefly as follows: The petitioner is a sub- 
ject at the empire of China, and came to 
the port of San Francisco as a passenger 
on board of the American steamship Japan, 
owned by the Pacific Mail Steamship Com- 
Ifany, and under the command as master, 
of J. H. Freeman. On the arrival of the 
steamship at this port, which was on the 
twenty-fourth of August last, she was board- 
ed by the commissioner of immigration of 
California, who proceeded, under the provi- 
sions of a statute of the state, to examine 
into the character of the petitioner and other 
alien passengers. Upon such examination, 
the commissioner found, and so declared, 
that the petitioner and twenty-one other per- 
sons, also subjects of the Empire of China, 
arriving as passengers by the same steam- 
ship, were lewd and debauched women. He 
thereupon prohibited the master of tho 
steamship from landing the women, unless 
he or the owner or consignee of the vessel 
gave the bonds required by the statute. 
Neither of the parties designated would con- 
sent to give the required bonds, |pd the 
women were consequently detained by the 
master on board of tiie steamship. They 



thereupon appUed for a writ of habeas cor- 
pus to a district court of the state to in- 
<mire into the cause of their detention, alleg- 
ing in their petition its iUegaUty, on the 
ground that the statute, under which they 
were held, was in contravention of the treaty 
between the United States and the Empire 
of China, and in conflict with the constitu- . 
tion of the United States, and denying, also, 
that they were either lewd or debauched 
women. The district court granted the ap- 
plication, and heard the petitioners, and aft- 
er the hearing, remanded tbem bade to the 
charge of the master of the steamship, hold- 
ing that the statute of California was nei- 
ther in violation of the treaty nor the con- 
stitution, and that the evidence presented 
justified the finding of the commissioner, 
that the petitioners were lewd and de- 
bauched women. The petitioners thereupon 
applied to tiie chief justice of the state for 
another writ of habeas corpus, alleging the 
Illegality of their restraint on grounds simi- 
lar to those taken in the petition to the dis- 
trict court, and also alleging that they were, 
since the order of the district court remand- 
ing them to the custody of tiie master of 
the steamship, about to be forcibly returned 
to Chhia against tiaeir wiH and consent. 
They therefore prayed that with the writ 
of habeas coi-pus a warrant might issue to 
the sheriff of the city and county of San 
Francisco to take them into his custody. 
The chief justice granted the writ, return- 
able before the supreme court of the state, 
and at the same time issued a warrant 
commanding the coroner of the cit? and 
county to take the parties Into his custody 
and bring them before the court. 

Under this warrant the parties were taken 
into the custody of the coroner, and in his 
custody they still remain. The supreme 
court sustained the ruling of the district 
court, and denied the application of the par- 
ties to be discharged, holding that the stat- 
ute of the state, under which they were de- 
tained, was valid and bhidhig under the 
treaty between the United States and China 
and the Constitution of the United States, 
and that tiie evidence justified the findhig of 
the commissioner of immigration as to the 
character of the women. It therefore made 
an order directing that the coroner return 
the parties to the master or owner or con- 
signee of the steamship Japan, on board of 
the steamship, and requiring such master, 
owner, or consignee to retahi tiie parties on 
board of tiie steamship until she shoidd 
leave this port, and then to carry them bp- 
yond the state. The order furtiier provided, 
that in case the steamship Japan was not in 
the port of San Francisco, tiie coroner should 
retain the parties in his possession until the 
arrival in port of the steamship, and tiien 
enforce the order returning the parties to 
the vessel, or retahi the parties untU the 
further direction of the court. The peti- 
tioner is one of the women thus held by 
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tbe coroner, aud she now invokes tlie aid 
of this court to be released from her re- 
straint, alleging, as in the other applications, 
that the restraint is illegal, that the statute 
which is supposed to authorize it is in con- 
travention of the treaty with Chhia and the 
constitution of the United States, and aver- 
ring that she is not within either of the 
classes designated in the statute. It further 
appears, from the special traverse to the re- 
turn of the coroner, and it is admitted by 
counsel, that since the judgment of the su- 
preme coiirt, the steamship Japan has sailed 
from the port of San Francisco, and will 
not probably return under three months, 
and that Freeman has been discharged from 
the service of the steamship company, and 
is no longer master of the Japan. The de- 
cision of the district court, and of the su- 
preme court of the state, although entitled 
to great respect and consideration from the 
acknowledged ability and learning of their 
judges, is not binding upon this court The 
petitioner being an alien, and a subject of 
a country having treaty relations with the 
government of the United States, has a right 
to invoke the aid of the federal tribunals 
for her protection, when her rights, guaran- 
tied by the treaty, or the constitution, or any 
law of congress, are in any respect invaded; 
and is, of course, entitled to a hearing upon 
any allegation in proper form that her rights 
are thus invaded. 

I proceed, therefore, to the consideration 
of the questions presented, notwithstanding 
the adjudications of the state tribunals. 

The statute of the state, under which the 
petitioner was restraiaed of her liberty on 
board of the steamship, is found in the pro- 
visions of chapter I, tit 7, of the Political 
Code, as amended by the last legislature. 
These provisions require the master of a 
vessel arriving at any port of this state, 
bringing passengers from any place out of 
the state, within twenty-four hours after Its 
arrival, to make a written report under oath 
to the commissioner of immigration at such 
port, stating, among other thhigs, the name, 
place of birth, last residence, age and occu- 
pation of all passengers who are not citizens, 
and whether any of the passengers thus re- 
ported "are lunatic, idiotic, deaf, dumb, 
blind, crippled or infirm, and not accom- 
panied by any relatives able to support 
them, or are lewd or abandoned women." 
Then follow the special provisions which 
have given rise to the present proceeding. 
They are contained In section 2952 of the 
Code as amended. They require the com- 
missioner of immigration "to satisfy himself 
whether or not any passenger who shall ar- 
rive in this state by vessels from any foreign 
port or place (who is not a citizen of the 
United States) is lunatic, deaf, dmnb, blind, 
crippled or infirm, and is not accompanied 
by relatives who are able and willing to 
fiupport him, or is likely to become permu- 
ucntly a public charge, or has been a pauper 



in any other country, or is, from sickness 
or disease, existing either at the time of 
sailing from the port of departure, or at 
the time of his arrival in this state, a public 
charge, or likely to become so, or is a con- 
victed criminal, or a lewd or debauctied 
woman;" and ttien declare that "no per- 
son who shall belong to either class, or who 
possesses any of the infirmities or vices spec- 
ified herein, shall be permitted to land in 
this state, unless the master, owner or con- 
signee of said vess^ shall give a joint and 
several bond to the people of the state of 
California, In the penal sum of five hundred 
dollars, in gold cohi of the United States, 
conditioned to indemnify and save harmless 
every county, city and county, town and 
city of this state, against all costs and ex- 
penses which may be by them necessarily 
incurred for the relief, support, medical care, 
or any expense whatever, resulting from the 
infirmities or vices herein referred to, of 
the persons named in said bonds, within two 
years from the date of said bonds; * ♦ • 
and if the master, owner, or consignee of 
said vessel shall fail or refuse to execute 
the bond herein required to be executed, 
they are required to retain such persons on 
board of said vessel until said vessel shall 
leave the port, and then convey said passen- 
gers from this state; and if said master, 
owner or consignee shall fail or refuse to 
perform the duty and service last herein en- 
joined, or shall permit said passengers to 
escape from said vessel and land in this 
state, they shall forfeit to the state tlie 
sum of five hundred dollars. In gold coin 
of tlie United States, for each passenger 
so escaped, to be recovered by suit at law." 
The provisions of this section are of a very 
extraordinary character. They make no dis- 
tinction between the deaf, the dumb, the 
blind, the crippled and the infirm, who are 
poor and dependent, and those who are able 
to support themselves and are In posses- 
sion of wealth and all its appliances. If 
they are not accompanied by relatives, both 
able and willing to support them, they are 
prohibited from landing within the state, 
unless a specified bond is given, not by 
them or such competent sureties as they 
may obtain, but by the owner, master or 
consignee of the vessel Neither do the pro- 
visions of the statute make any distinction 
between a present pauper, and one who has 
been a pauper, but has ceased to be such. 
If the immigrant has ever been within tliat 
imfortunate class, notwithstanding he may 
have at the time ample means at his com- 
mand, he must obtain the designated bond 
or be excluded from the state. They sub- 
ject also to the same condition, and possi- 
ble exclusion, the passenger whose sickness 
or disease has been contracted on the pas- 
sage, as well as* the passenger who was 
sick o£ diseased on his departure from the 
foreign port. It matters not that the sick- 
ness may have been produced by exertions 
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for the safetj' of the ship or passengers, or 
by attentions to their wants or health. If 
he is likely on his arrival to become a public 
dharge, he must obtain the bond designated, 
or be denied a landing within the state. 
Not does the statute make any distinction 
between the crimhial convicted lor a misde- 
meanor, or a felony, or for an ofEense malum 
in se, or one political in its character. The 
condemned patriot, escaping from his prison 
and fleeing to our shores, stands under the 
law upon the same footing witix the com- 
mon felon who Is a fugitive from justice. 
Nor is there any difference made between 
the woman, whose lewdness consists in 
private and unlawful indulgence, and the 
woman who publicly prostitutes her per- 
son for hire, or between the woman de- 
bauched by intemperance in food or drink, 
or debauched by the loss of her chastity. 

A fetatute thus sweeping in its terms, con- 
foundhig by general designation persons 
widely variant in character, is not entitled 
to any very hi^ commendation. If it can 
be sustained as the exercise of the police 
power of the state as to any persons brought 
within any of the classes designated, it must be 
sustained as to all the persons of such dass. 
That is to say, if it can be sustained when 
applied to the infirm who is poor and de- 
pendent, when unaccompanied by his rela- 
tives, able and wilUng to support him, It 
must be sustained when applied to the in- 
firm who is surrounded by wealth and Its 
attendants, if he is thus unaccompanied. If 
it can be sustained when applied to a wo- 
man whose debauchery consists in the pros- 
titution of her person, it must be sustained 
when applied to a woman whose debauch- 
ery consists in her intemperance in fooa 
and drink; and even when applied to the 
repentant Magdalen who has once yielded 
, to temptation and lost her virtue. The com- 
missioner of immigration is not empowered 
to make any dlsthiction between persons of 
the same class; and there is nothing on the 
face of the act which indicates that the leg- 
islature Intended that any distinction should 
be made. 

It is undoubtedly true that the police 
power of the state extends to all matters 
relating to the internal government of the 
state, and the administration of its laws, 
which have not been sm*rendered to the 
general government, and embraces regula- 
tions affecting the health, good order, mor- 
als, peace and safety of society. Under this 
power all sorts of restrictions and burdens 
may be imposed, having for their object the 
advancement of the welfare of the people 
of the state, and when these are not in con- 
flict with established principles, or any con- 
stitutional prohibition, their validity cannot 
be questioned. 

It is equally true that the poUce power of 
the state may be exercised by precautionary 
measures against the increase of crime or 
pauperism, or the spread of inlectious dis- 
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eases from persons coming from other coun- 
tries; that the state may entirely exclude 
convicts, lepers and persons afflicted with 
incurable disease; may refuse admission to 
paupers, idiots, lunatics and others, who 
from physical causes are likely to become 
a charge upon the public until security is 
afforded that they will not become such a 
charge; and may isolate the temporarily 
diseased untU the danger of contagion is 
gone. The legality of precautionary meas- 
ures of this kind has never been doubted. 
The right of the state in this respect has 
its foundation, as observed by Mr. Justice 
Grier In The Passenger Cases, [7 How. (4S 
tr. S.) 462,] in the sacred law of self-de- 
fense, which no power granted to congress 
can restrain or annul. 

But the extent of the power of the state 
to exclude a foreigner from its territory Is 
limited by the right in which it has its ori- 
gin, the right of self-defense. Whatever out- 
side of the legitimate exercise of this right 
affects the intercourse of foreigners with 
our people, their immigration to this country 
and residence therein. Is exclusively within 
the jurisdiction of the general government, 
and is not subject to state control or inter- 
ference. To that government the treaty- 
making power is conflded; also, the power 
to regulate commerce with foreign nations, 
which includes intercourse with them as 
well as traffic; also the power to prescribe 
the conditions of migration or importation of 
persons, and rules of naturalization; whilst 
the states are forbidden to enter hito any 
treaty, alliance, or confederation with other 
nations. * 

I am aware that the right of the state to 
exclude from its limits any persons whom it 
may deem dangerous, or injurious to the in- 
terests and welfare of its citizens has been 
asserted by emhient judges of the supreme 
court of the United States, Mr. Chief Jus- 
tice Taney maintained the existence of this 
right In his dissenting opinion in The Pas- 
senger Cases, and asserted that the power 
had been recognized in previous decisions 
of the court. The language of the ophiion 
in the case of City of New York v. MUn, 11 
Pet. [36 U. S.] 141, would seem to sustain 
this doctrine. But neither In The Passenger 
Cases nor hi the case of City of New York 
V. Mlln, did the decision of the court require 
any consideration of the power of exclusion, 
which the state posstssed; and all that was 
said by the eminent judges in those cases 
upon that subject was argumentative and 
not necessary and authoritative.' 

But independent of this consideration, we 
cannot shut our eyes to the fact that much 
which was formerly said upon the power of 
the state in this respect, grew out of the 
necessity which the southern states, In which 
the Institution of slaveiy existed, felt of ex- 
cludhig free negroes from their limits. As 



'[Se6 note at end of case.] 
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In some states negroes were citizens, the 
right to exclude them from the slave states 
could only be maintained by the assertion of 
a. power to exclude all persons -whom they 
might deem dangerous or injurious to their 
interests. But at this day no such power 
would be asserted, or if asserted, allowed, 
In any federal conrL And the most serious 
eousequences afiCecting the relations of the 
nation with other countries might, and un- 
doubtedly would, follow from any attempt at 
Its exercise. Its maintenance would enable any 
state to involve the nation in war, however 
disposed to peace the people at large might 
be. 

Where the evil apprehended by the state 
from the Ingress of foreigners is that such 
foreignei-s will disregard the laws of the 
state, and thus be injurious to its peace, the 
remedy lies in tlie more vigorous enforce- 
ment of the laws, not in the exclusion of the 
pai'tie.s. Gambling is considered by most 
states to be injurious to the morals of their 
pcoi)le, and Is made a public offense. It 
would hardly be coi^idered as a legitimate 
exercise of the police power of the states 
to prevent a foreigner who had been a gam- 
bler in his own country from landing In 
ours. If, after landing, he pursues his former 
occupation, Unc him. and, if he persists In 
it. imprison him, and the evil will be reme- 
died. In some states the manufacture and 
sale of spirituous and intoxicating liquors 
are forbidden and punished as a misde- 
meanor. If the foreigner coming to our 
shores is a manufacturer or dealer in such 
liquors, it would be deemed an Illegitimate 
exercise of the police power to exclude him, 
on account of his calling, from the state. 
Tiie remedy against any apprehended man- 
ufacture and sale would lie in such case in 
the enforcement of the penal laws of the 
state. So if lewd women, or lewd men, even 
If the latter be of that baser sort, who, when 
Paul preached at Thessalonlca, set all the 
city in an uproar (Acts xvii, verse 5), land 
on our shores, the remedy against any sab- j 
sequent lewd conduct on their part must be 
found in good laws or good municipal regu- 
lations and a vigorous police. It Is evident 
tliat If the possible violation of the laws of 
the state by an Immigrant, or the supposed 
Immorality of his past life or profession, 
where that immorality has not already re- 
sulted in a conviction for a felony, is to de- 
termine his right to land and to reside in 
the state, or to pass through into other and 
Interior states, a door will be opened to all 
sorts of oppression. The doctrine now as- 
serted by counsel for the commissioner of 
Immigration, If maintained, would certain- 
ly be Invoiced, and at no distant day, when 
other parties, besides low and despised Clii- 
nese women, are the subjects of Its applica- 
tion, and would then be seen to be a griev- 
ous departure from principle. 

I am aware of tlie very general feeling pre- 
vailing In this state against the Chinese, and 



; in opposition to the extension of any en- 
couragement . to their immigration hither. 
It is felt that the dIsslmUarity in physical 
characteria^cs. In language, In manners, re- 
ligion and habits, will always prevent any pos- 
sible assimilation of them with our i)eople. 
Admitting that there is ground for this feel- 
ing, It does not justify any legislation for 
their exclusion, which might not be adopted 
against the inhabitants of the most favored 
nations of the Caucasian race, and of Chris- 
tian faith. If their further immigration ■ Is 
to be stopped, recourse must be had to the 
federal government, where the whole power 
over this subject lies. The state cannot ex- 
clude them arbitrarily, nor accomplish the 
same end by attributing to them a possible 
violation of Its municipal laws. It is certain- 
ly desirable that all lewdness, especially when 
It takes the form of prostitution, should be 
suppressed, and that the most stringent meas- 
ures to accomplish that end should be adopt- 
ed. But I have little respect for that dis- 
criminating vhrtue which is shocked when a 
frail child of China is landed on our shores, 
and yet allows the bedizened and painted 
harlot of other countries to parade our streets 
and open her hells In broad day, without mo- 
lestation and without censure. By the fifth 
article of the treaty between the United 
States and China, adopted on the twenty- 
eighth of July, 18C8,» the United States and 

'[The fifth and sixth articles of the treaty of 
July 28, 1868, with the emperor of China are as 
follows: "Art. 5. The United States of Ameri- 
ca and the emperor of China cordially recog- 
nize the inherent and inalienable right of man 
to change hia home and allegiance, and also 
the mutual advantage of the free migration, 
and emigration of their citizens and subjects, 
respeptivply. from the one country to the other, 
for the purposes of curiosity, of trade, or as 
permanent residents. The high contracting 
parties, therefore, join in reprobating any oth- 
er than an entirely voluntary emigration for 
these purposes. They consequently agree to 
pass laws making it a penal offense for a citi- 
zen of the United States or Chinese subjects to 
take Chinese subjects either to the United 
States, or to any other foreign country, or for 
a Chinese subject or citizen of the United 
States to take citizens of the United States to 
China or to any other foreign country, without 
their free and voluntary consent, respectively." 
"Art. 6. • * ♦ And, reciprocally, Chinese 
subjects visiting or residing in the United 
States shall enjoy the same privileges, im- 
munities, and exemptions, in respect to travel 
or residence, as may there be enjoyed by the 
citizens or subjects of the most favored nation. 
But nothing herein contained shall he held to 
confer naturalization upon citizens of the 
United States in China, nor upon subjects of 
China in the United States." 16 Stat. 740. 
This treaty was afterwards modified by the 
treaty of November 17, 1880, (22 Stat. 826,) 
which provides that, whenever the government 
of the United States is of opinion that the im- 
migration of Chinese laborers is likely to en- 
danger the good order of said country or of any 
locality within its borders, the government 
"may regulate, limit, or suspend such coming 
or residence, but may not absolutely prohibit 
it." It was further provided that the limita- 
tion or suspension shall be reasonable, and 
shall only extend to the class known as "la- 
borers." Privilege was also given Chinese sub- 
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the emperor of China recognize the inherent 
and inaUenable right of man to change his 
home and allegiance, and also the mutual ad- 
vantage of the free migration and § migration 
of their citizens and subjects respectively 
from the one country to another, for pur- 
poses of curiosity or trade, or as permanent 
residents. The sixth article declares that 
citizens of the United States visiting or re- 
siding in China shall enjoy the same privi- 
leges, immunities or exemptions in respect to 
travel or residence as may there be enjoyed 
by citizens or subjects of the most favored 
nation; and, reciprocally, that Chinese sub- 
jects visitmg or residing in the United States 
shall enjoy the same privileges, immunities 
and exemptions in respect to travel or res- 
idence as may there be enjoyed by citizens 
or subjects of the most favored nation. 

The only limitation upon the free ingress 
into the United States and egress from them 
of subjects of China is the Ihnitation which is 
is applied to citizens or subjects of the most 
favored nation; and as the general govern- 
ment has not seen fit to attach any limitation 
to the ingress of subjects of those nations, 
none can be applied to the subjects of 
China. And the power of exclusion by the 
state, as we have already said, extends only 
to convicts, lepers and persons incurably 
diseased, and to paupers and persons who, 
from physical causes, are likely to become a 
public charge. The detention of the petition- 
er is therefore xmlawful imder the treaty. 

But there is another view of this case 
equally conclusive for the discharge of the 
petitioner, which is foimded upon the legis- 
lation of congress since the adoption of the 
fourteenth amendment. That amendment In 
its first section designates who are citizens 
of the United States, and then declares that 
no state shall make or enforce any law which 
.abridges their privileges and immunities. It 
als6 enacts that no state shall deprive "any 
person" (dropping the distinctive designation 
of citizens) of life, liberty, or property, with- 
out due process of law; nor deny to any per- 
son the equal protection of the laws. The 
great fundamental rights of all citizens are 
thus secured against any state deprivation, 
and all persons, whether native or foreign, 
high or low, are, whilst within the jurisdic- 
tion of the United States, entitled to the 
equal protection of the laws. Discriminating 
and partial legislation, favoring particular 
persons, or against parttcidar persons of the 
same class, is now prohibited. Equality of 
privilege is the constitutional right of all 
citizens, and equality of protection Is the 
constttutional right of all persons. And 
equality of protection implies not ©nly equal 
accessibility to the courts for the prevention 
or redress of wrongs, and the enforcement 



lects already within the United States to go 
and come of their own free will and accord, 
with "all the rijjhts, privileges, immunities, and 
exemptions which are accorded to the citizens 
and subjects of the most favored nation. J 



of rights, but equal exemption with others 
of the same class from all charges and bur- 
dens of every kind. Within these fimits the 
power of the state exists, as it did previously 
to the adoption of the amendment, over all 
matters of internal police. And within these 
limits the act of congress of May 31, 1870^ 
restricts the action of the stite with respect 
to fordgners immigrating to our country. 
"No tax or charge," says the act, "shall be 
imposed or enforced by any state upon any 
person immigrating thereto from a foreign 
country which is not equally imposed or en- 
forced upon every person immigrating to such 
state fi-om any other foreign country, and 
any law of any state in conflict with this 
provision is hereby declared null and void." 
16 Stat. 144. 

By the term "charge," as here used, is 
meant any onerous condition, it being the 
evident intention of the act to prevent any 
such condition from being imposed upon any 
person immigrating to the cotmtry which is 
not equally imposed upon all other immi- 
grants, at least upon all others of the same 
class. It was passed under and accords with 
the spirit of the fourteenth amendment. A 
condition which makes the right of the im- 
migrant to land depend upon the execution 
of a bond by a tldrd party, not under his con- 
trol, and whom he cannot constrain by any 
legal proceedings, and whose execution of 
the bond can only be obtained upon such 
terms as he may exact, is as onerous as any 
charge which can weU be imposed, and must. 
If valid, generally lead, as in the present 
case, to the exclustoTi nt the immigrant. 

The statute of California which we have 
been considering imposes this onerous con- 
dition upon persons of particular classes on 
their arrival in the ports of the state by ves- 
sel, but leaves all other foreigners of the 
same classes enterhig the state in any other 
way, by land from the British possessions or 
Mexico, or over the plains by railway, ex- 
empt from any charge. The statute Is there- 
fore in direct conflict with the act of con- 
gress. 

It follows, from the views thus expressed, 
that the petitioner must be discharged from 
further restraint of her liberty; and it is so 
ordered. 

NOTE, [from original report.] The only 
point involved and decided in the case of City 
Af New York v. Miln, 11 Pet. [36 U. S.] 102, 
was the constitutional power of the state of 
New York to compel the master of a vessel 
with passengers, arriving at her ports, from 
any country out of the United States, or from 
any other state of the United States, to re- 
port in writing, on oath, to the state authori- 
ties, under a prescribed penalty, the name, 
place of birth, and last legal settlement, age and 
occxipation of every person brought as a pas- 
senger in the vessel. This the supreme court 
held that the state, in virtue of her penerat 
police powers, had the constitutional richt to 
do. In the course of the opinions of Mr. Jus- 
tice Barbour and Mr. Justice Thompson, gen- 
eral language is used indicatinf: a power in 
the state to exclude persons from Ler limits 
whom she might deem dangerous tc the ma- 
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terial or moral welfare of the state, but the 
language was wholly unnecessary to the decision 
of the only point then in judgment before the 
court. The facts of the two cases known as 
The Passenger Cases, 7 How. [48 U. S.j 283, 
were briefly these: One of the cases (Smith 
V. tTurner) went to the supreme court on a 
writ of error from the court of errors of New 
York, The other case (Norris v. City of Bos- 
ton) went to the supreme court of the United 
States from the supreme court of Massachu- 
isetts. The New York case arose substantially 
upon these facts: A statute of that state au- 
thorized the health commissioner to demand 
and receive, and in case of neglect or refusal 
to pay, to sue for and recover of and from the 
master of every vessel arriving in the port of 
New York from a foreign port, for himself 
and each cabin passenger, one dollar and fifty 
cents, and from the master of each coasting 
vessel for each person on board twenty-five 
cents; but coasting vessels from New Jersey, 
Connecticut and Rhode Island, were only re- 
quired to pay for one voyage in each month. 
The moneys thus collected were denominated 
in the statute hospital moneys, and the master 
was authorized to sue and recover from each 
passenger the amount paid on his account. To 
the failure on the part of the master to pay 
within twenty-four hours after arrival of the 
vessel, was attached a penalty of one hundred 
dollars. All moneys collected from this source, 
in excess of the amount necessary to defray the 
hospital expenses, were to be paid over to the 
treasurer of the Society for the Reformation 
of Juvenile Delinquents, in the city of New 
York. Upon this statute, Smith, the master 
of the British ship Henry Bliss, was sued for 
¥295. He demurred to the complaint, on the 
ground that so much of the statute as author-, 
ized a recovery was repugnant to the consti- 
tution of the United States. The demurrer 
was overruled in the state courts, and electing 
to stand upon his demurrer, the case was 
taken to the supreme court of the United 
States where the point was thus sharply pre- 
sented to the court for decision. That tri- 
bunal, after the most exhaustive and elaborate 
arguments upon titie question, decided that the 
act of the legislature of New York, in the 
particular case under consideration, was repug- 
nant to the constitution of the United States, 
and void, and accordingly reversed the judg- 
ment of the court of errors of New York. 

In the case of Norris v. City of Boston, the 
facts were substantially as follows: Norris, 
an inhabitant of St. Johns, in the province of 
New Brunswick, Kingdom of Great Britain, 
was master of a vessel belonging to the port 
of St. Johns; he arrived with nineteen alien 
passengers at the port of Boston. Prior to 
landing, he was compelled to pay, under a law 
of Massachusetts, to the city of Boston, two 
dollars for each passenger. The statute of 
ftlassachusetts authorized the municipal au- 
thorities to appoint examiners, whose duty it 
was to examine the condition of all passengers 
on board of any vessel arriving in port. If, 
upon such examination, there were found 
among said passengers "any lunatic, idiot, 
maimed, aged or infirm person," incompetent, 
in the opinion of the examining officer, to main- 
tain himself, or who had been a pauper in 
another country, the passenger was not permit- 
ted to land, until the master, owner, consignee 
or agent of the vessel gave to the city a bond 
in the sum of one thousand dollars, with sxifii- 
cient sureties, that such lunatic or indigent 
passenger would not become a city, town or 
state charge within ten years from the date of 
the bond, and for all alien passengers, other 
tlmii those already spi^cifiod, the master was 
requirc<l to pay two dollars for each passenger 
before they could land. Appropriate penalties 
were contained Jn the statute to secure com- 
pliance with its terms. Norris paid the two 
dollars for each passenger, as prescribed by 



the statute, under protest, landed his passen- 
gers, and thereupon instituted suit for the re- 
covery of the money he had thus been com- 
pelled to pay. In the state courts judgment 
passed in favor of the defendant, when the 
case was taken to the supreme court of the 
United States upon a writ of error, where the 
judgment was reversed; that court holding 
the statute of Massachusetts, under which 
payment of the money was compelled, was un- 
constitutional and void. In the opinions of 
the justices in these celebrated cases, language 
is also used as in the case in 11 Pet. [36 U. S.] 
expressive of the right of the state, in ex- 
ercise of its police power, to exclude persons 
from her limits; but from the statement of the 
cases, it is obvious that no such question was 
before the court. 

Mr. Justice Wayne, one of the judges com- 
posing the majority of the court which decided 
the Passenger Cases, sums up the conclusions 
of the court, as follows (7 How. [48 U. S.J 
412): 

1. That the acts of New York and Massa- 
chusetts imposing a tax upon passengers, 
either foreigners or citizens, coming into the 
ports in thosQ states, either in foreign vessels 
or vessels of the United States, from foreign 
nations or from ports in the United States, are 
unconstitutional and void, being in their nature 
regulations of commerce contrary to the grant 
in the constitution to congress of the power to 
regulate commerce with foreign, nations and 
among the several Stales. 

2. That the stated of this Union cannot con- 
stitutionally tax the commerce of the United 
States for the purpose of paying any expense 
incident to the execution of their police laws; 
and that the commerce of the United States in- 
cludes an intercourse of persons, as well as the 
importation of merchandise. 

3. That the acts of Massachusetts and New 
York in question in these cases, conflict with 
treaty stipulations existing between the United 
States and Great Britain, permitting the in- 
habitants of the two countries "freely and se- 
curely to come, with their ships and cargoes, to 
all places, ports, and rivers in the territoriu 
of each country to which other foreigners aft 
permitted to come, to enter into the same, and 
to remain and reside in any parts of said ter- 
ritories, respectively; also, to hire and occupy 
houses and warehouses for the purposes of 
their commerce, and generally the merchants 
and traders of each nation, respectively, shall 
enjoy the most complete protection and secu- 
rity for their commerce, but subject, always, 
to the laws and statutes of the two countries, 
respectively;" . and that said laws are therefore 
unconstitutional and void. 

4. That the congress of the United States 
having by sundry acts, passed at different 
times, admitted foreigners into the United 
States with their personal luggage and tools 
of trade, free from all duty or imposts, the 
acts of Massachusetts and New York impos- 
ing any tax upon foreigners oi immigrants for 
any purpose whatever, whilst the vessel is in 
transitu to her port of destination, though 
said vessel- may have arrived within the juris- 
dictional limits of either of the states of l^Ias- 
sachusetts or New York, and before the pas- 
sengers have been landed, are in violation of 
snid acts of congress, and therefore unconsti- 
tutional and void. 

5. That the acts of Massachusetts and New 
York, so far as they impose any obligation up- 
on the owners or consignees of vessels, or upon 
the captains' of vessels or freighters of the 
same, arriving in the ports of the Unite<l 
States within the said states, to pay any tax or 
duty of any kind whatever, or to be in any way 
responsible for the same, for passengers arriv- 
ing in the United States or coming from a port 
in the United States, are unconstitutional and 
void; being contrary to the constitutional grant 
to congress of the power to regulate commerce 
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with foreign nations, and among the several 
states, and to the legislation of congress under 
the said power, by which the United States have 
been laid off into collection districts, and ports 
of entry established within the same, and com- 
mercial regulations prescribed, under which ves- 
sels, their cargoes and passengers, are to be ad- 
mitted into the ports of the United States, as 
well from abroad as from other ports of the 
United States. That the act of New York 
now in question, so far as it imposes a tax 
upon passengers arriving in vessels from other 
ports in the United States, is properly in this 
case before this court for construction, and 
that the said tax is unconstitutional and void. 
That the ninth section of the first article of 
the constitution includes within it the migra- 
tion of other persons, as well as the importa- 
tion of slaves, and in terms recognizes that 
other persons as well as slaves may be the 
subjects of importation and commerce. 

6. That the fifth clause of the ninth section 
of the first article of the constitution, which 
declares that "no preference shall be givgn by 
any regulation of commerce or revenue to the 
ports of one state over those of another state; 
nor shall vessels bound to or from one state 
be obliged to enter, clear, or pay duties in an- 
other," is a limitation upon the power of con- 
gress to regulate commerce for the purpose of 
producing entire commercial equality within 
the United States, and also a prohibition upon 
the states to destroy such equality by any 
legislation prescribing a condition upon which 
vessels bound from one state shall enter the 
ports of another state. 

7. That the acts of Massachusetts and New 
York, so far as they impose a tax upon pas- 
sengers, are unconstitutional and void, because 
each of them so far conflicts with the first 
clause of the eighth section of the first article 
of the constitution, which enjoins that all du- 
ties, imposts, and excises shall be uniform 
throughout the United States; because the? 
constitutional uniformity enjoined in respect 
to duties and imposts is as real and obligatory 
upon the states, in the absence of all legisla- 
tion by congress, as if the uniformity had been 
made by the legislation of congress; and that 
such constitutional uniformity is interfered 
with and destroyed by any state imposing any 
tax upon the intercourse of persons from state 
to state, or from foreign countries to the Unit- 
-ed States. 

8. That the power in congress to regulate 
■commerce with foreign nations and among the 
several states includes navigation upon the 
high seas, and in the bays, harbors, lakes, and 
navigrable waters within the United States, 
and that any tax by a state in any way affect- 
ing the right of navigation, or subjecting the 
exercise of the right to a condition, is contrary 
to the aforesaid grant. 

9. That the states of this Union may, in the 
exercise of their police powers, pass quarantine 
and health laws, interdicting vessels coming 
from foreign ports, or ports within the United 
States, from landing passengers and goods, 
prescribe the places and time for vessels to 
quarantine, and impose penalties upon persons 
for violating the same; and that such laws, 
though affecting commerce in its transit, are 
not regulations of commerce prescribing terms 
upon which merchandise and persons shall be 
admitted into the ports of the United States, 
but precautionary regulations to prevent ves- 
sels engaged in commerce tj-om introducing dis- 
ease into the ports to which they are bound, 
and that the states may, in the exercise of 
such police power, without any violation of the 
power in congress to regulate commerce, exact 
from the owner or consignee of a quarantined 
vessel, and from the passengers on board of 
her, such fees as will pay to the state the cost 
of their detention and of the purification of 
the vessel, cargo, and apparel of the persons on 
board. 



Case No. 103. 

AHL et al. v. THORNER. 

[2 Bond, 287:^ 3 N. Tt. Tl. 118, r()uarto, 20:) 
16 Pittsb. Leg. J. 78; 2 Amer. Law T. 104; 
1 Chi. Leg. News, 337; 1 Amer. Law T. 
Rep. Bankr. 129.] • 

District Court, S. D. Ohio. June Term, 1869. 

BASKKUHTCr — ^FltAUI>UI.ENT TRANSFERS— PuEF- 
EKEXOES. 

A payment by the maker of a promissory 
note to an indorser, the maker knowiir; his in- 
solvency at the time, and the indorser' receiving 
such payment, having reasonable cause to be- 
lieve the maker to be insolvent, is a fraudu- 
lent preference of such indorser within the 
meaning of section 35 of the bankrupt act; 
and the assignee in bankruptcy may sue for 
and recover the amount so paid, for the benefit 
of all the creditors. 
[Cited in Graham v. Stark, Case No. 5,676; 
Martin v, Toof, Id. 9,167; Goodenow v. 
Milliken, Id. 5,535; Hall v. Wager, Id. 
5,951; Thomas v. Woodbury, Id. 13.916; 
Sill V. Solberg, 6 Fed. Rep. 477. Distin- 
guished in Blair v. Allen, Case No. 1,483.] 
[See Webb v. Sachs, Case No. 17,325; In re 
George, Id. 5,325; Giddings v. Dodd, Id. 
5,405; Silverman's Case, Id. 12,855,] 

[In bankruptcy. Petition by Daniel Ahl, 
Jr., and Alexander Buchman, assignees of 
Sugarman & Prank, against Samuel Thom- 
er, to recover money paid in fraud of the 
"bankrupt act. Decree for plaintiffs,] 

Moulton, Bateman & Johnson, for plaln- 

tiirs. 

Long & Hoeffer, for defendant. 

LBAVITT, District Judge. This is a peti- 
tion in chancery, prosecuted by said Ahl 
and Buchman, as assignees in bankruptcy, 
to recover from the defendant, Thomer, the 
sum of $4,990, which they allege to have 
been paid by said Sugarman & Frank to 
Thomer, In fraud of the bankrupt law of 
the United States. The material facts In- 
volved may he comprehensively stated as 
follows: In Jidy, 1867, the said Sugarman 
& Frank were doing business in Mempliis, In 
the state of Tennessee, as partners. Some 
time during that month, at the request of 
Sugarman, the said Thomer, residhig at 
Cincinnati, and the brother-in-law of said 
Sugarman, and then a member of the firm 
of Heidelbach, Seasongood & Co., indorsed 
the promissory note of Sugarman & Frank 
for $5,000, payable to the order of Thomer 
ninety days after date. This note was dis- 
counted by Espy, Heidelbach & Co., bankers 
at Cincinnati. Not being paid at maturity, 
on October 21, 1867, a renewed note for the 
same sum, at ninety days, was given by 
Sugarman & Frank, and indorsed by Thom- 
er. This note, by its terms, would have 
oeen due January 23, 1868. On the 16th of 
chat month the defendant Thomer received 
from Sugarman & Prank bills or drafts on 
a house in New York for $5,300, vnth in- 
structions to apply them to the note held 

^[Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



[1 Fed. Cas. page 221] 



(Case No. 103) AHL 



by Espy, Heldelbach & Co.. These bills or 
drafts were accepted by said bankers in 
payment of said note, and the note was 
taken np and canceled. The difference be- 
tween the proceeds of the drafts or bills 
remitted to Thomer, and the sum due on 
Sugarman & Frank's note, was paid by di- 
rection of Sugarman to his wife, then living 
at Cincinnati. The bill sets forth tliat on 
May 11, 1868, a petition was filed In this 
court by certain creditors of the said Sugar- 
man & Prank, alleging various acts of 
bankruptcy by them, and praying that they 
might be adjudged bankrupts. And on the 
2l8t of September, In the year last named, 
the firm, and the individual members of 
the firm, were decreed to be bankrupts, 
and the said Ahl & Buchman were duly 
appointed and qualified as their assignees. 
They allege In their bill that at the time 
Sugarman & Prank remitted to Thomer 
the drafts to pay the note for ?5,000 held 
Dy Espy, Heidelbach & Co., they were In- 
solvent, and that Thomer had Just cause 
to believe them to be Insolvent, and that, 
therefore, the payment of the note was 
an unlawful preference to Thomer, and 
illegal and void as In violation of the bank- 
rupt act And the assignees allege a right 
to recover from Thomer the sam so paid, 
to be applied to the claims of the firm cred- 
itors of Sugarman & Prank. 

Before referring to the evidence, and with 
a view to a more Intelligent application of 
the law to the facts, it may be well to notice 
briefly the provisions of section 35 of the 
bankmpt act, so far as they apply to the 
transactions in question. That section de- 
clares: "That If any person, being insol- 
vent, or In contemplation of Insolvency, with- 
in four months before the filing of the peti- 
tion by or against him, with a view to give 
a preference to any creditor, or person hav- 
ing a claim against him, or who is under 
any liability for him, . . . makes any pay- 
ment, pledge, assignment, transfer, or con- 
veyance, . , . the person receiving such 
payment, pledge, assignment, transfer, or 
conveyance, having reasonable cause to be- 
lieve such person Is Insolvent, and that such 
. . . payment, pledge, assignment, or con- 
veyance is made in fraud of the provisions 
of this act, the same shall be void, and the 
assignee may recover the property or the 
value thereof, from the person so receiving 
it, or so to be benefited thereby." The 
section then provides, that if any person 
being Insolvent, or In contemplation of in- 
solvency within six months before the filing 
of the petition by or against him, shall 
make any payment or transfer of property 
to a person having reasonable cause to be- 
lieve him to be insolvent, or to be acting 
in contemplation of insolvency, and that 
such payment, transfer, etc., is made with 
a view to prevent his property from coming 
to his assignee, or prevent the same from 
being distributed under the act, or in any 



way to impede, Impair, delay, or defeat the 
operation ox the act, the same shall be 
void, and the assignee may recover the 
property or the value as assets of the bank- 
rupt 

In deciding whether the transaction in- 
volved is within the prohibitions of section 
35, and therefore void, the following In- 
quiries necessarily arise: 1. Was the firm of 
Sugarman & Frank Insolvent, or acting in 
contemplation of insolvency In the payment 
of their note, on which Thomer was liable 
as Indorser? 2. Was the note paid with a 
view to a preference to Thomer over other 
creditors of Sugarman & Frank? 3. Had 
Thomer reasonable cause to believe that 
Sugarman & Prank were insolvent? 4, Was 
Thomer under such a liability as indorser for 
the firm, as that the payment of the note 
inured to his benefit within the meaning of 
said section of the bankmpt act? 

L As to the insolvency of the firm of 
Sugarman & Prank, on January 16, 1868, 
when Thomer paid their note to Espy, 
Heidelbach & Co., with the proceeds of the 
drafts remitted to him by Sugarman & 
Frank, there Is no room for doubt The 
evidence proves conclusively that in Decem- 
ber, 1867, the firm was unable to meet its 
liabilities. There were large debts owing to 
Cinchmati houses, which were past due and 
unprovided for. The debts of the firm then 
were in excess of $100,000, and their as- 
sets and means of payment, accordhig to 
the estimate of witnesses well acquainted 
with their affairs, would not pay more than 
twenty-five or thirty cents on the dollar. 
It is in evidence, by Seasongood, a witness 
in the ease, that in December, 1867, Sugar- 
man admitted to him that the firm were 
imable to pay their debts. The same wit- 
ness states that he considered the firm in- 
solvent hi the spring of 1867. 

II. The second inquiry is, whether Sugar- 
man & Prank, ha paying the note to Espy, 
Heidelbach & Co., on which Thomer was 
indorser, intended a preference to him, with- 
in the meaning of section 35 of the bankmpt 
act This is a question of intention, which 
can only be determined by a reference to the 
facts connected with the transaction. And 
here the familiar principle, that eveiy man 
Intends what he knows must be the neces- 
sary result of his acts, applies. Sugarman 
& Prank must have known the firm was 
hopelessly insolvent when the note In 
question was paid. It is impossible, there- 
fore, not to infer that In paying this note 
they were virtually preferring Thomer to 
other creditors. The effect of the payment 
clearly was to withdraw so much from the 
assets of the firm, which should have been 
applied to the equal benefit of all its credit- 
ors. This was dearly In conflict with the 
policy and the requirements of the bankrupt 
law. Thomer, as their indorser, had no 
privilege or immunity superior to those of 
the general creditors. 
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III. The next inquiry la wheOier Tlxorner 
bad reasonable cause to believe Sugarman & 
Frank were insolvent at tlie time the note 
was paid. On this point tlie evidence is 
clear and conclusive. Thomer was apprised 
of the fact that the claim of Seasongood, 
Heidelbach & Co., of which he was then a 
member, against Sugarman & Frank for up- 
ward of .$G,00O, was entered in the books of 
tlie former firm to the accoimt of profit and 
ioss, with tlie consent and knowledge of 
Thoruer. It is also in evidence that one of 
tlie firm of Seasongood, Heidelbach & Co. 
ofiTered to sell the claim of that firm on Sug- 
arman & Frank to Thorner at fifty cents on 
tlie dollar, which Thorner declined. It is 
also proved that during the month of De- 
cember, Sugarman was in Cincinnati asking 
his creditors for an extension, and that sev- 
eral meetings of the creditors were held to 
confer on that question, at several of which 
Thomer was present. It is also in evidence 
tliat Thomer visited Mempliis some thne be- 
fore these meetings of creditor, and upon 
his return admitted in conversation that he 
liad advised Sugarman & Frank to apply for 
the benefit of the bankrupt act. These facts, 
with others that might be referred to, prove 
conclusively not only that the firm was noto- 
riously insolvent, but that Thomer was fully 
advised of its insolvency. 

IV. The only remaining question is, wheth- 
er Thorner's liability, as iudorser for Sugar- 
man & Frank, was such tliat tiie payment of 
the note inured to Thorner's benefit witliin 
the meaning of section 35 of the bankrupt 
act. On this point, there seem to be no de- 
cisions of any of the courts in bankruptcy 
that are directly applicable. And the court 
is called upon to decide the question in view 
of the construction to be given to the section 
referred to. The first part of that section 
before quoted, provides tliat any payment, 
pledge, assignment, transfer, or conveyance 
by a person being insolvent, or in contem- 
plation of insolvency, if the person to whom 
the same is made is to be benefited thereby, 
4ind has reasonable cause to believe such per- 
son to be insolvent, and that the same is 
made in fraud of the provisions of the law, 
sliall be void: and the assignee is authoiized 
to sue for and recover the value, from the 
person receiving the same, "or so to be bene- 
fited." And as throwing some light on the 
<iuestion of tlie construction of these pro- 
visions of section 35. it is proper to note that 
by section 39, which enumerates the causes 
for which a person may be declared a bank- 
rupt, it is provided that a payment, trans- 
fer, etc., to any person or persons who are 
or may be liable as "indorsers, bail, sureties, 
or otherwise, with intent to defeat or delay 
the operation of the act," or to give a prefer- 
ence to any creditor, shall be a ground for 
an adjudication of bankruptcy. This is only 
referred to as showing that although the 
term "indorser" is not specifically used in 
section 35, it was the clear intention of the 



law to make any payment or preference to 
iin indorser or otiier surety fraudiilent and 
void, where the ottier elements in the trans- 
action existed to give it that cliaracter. The 
only question, therefore, arising under the 
fourth inquiry suggested is, whether the 
sending the eastern drafts, by Sugarman & 
Frank, to Thomer, to be applied by him to 
the payment of the $5,000 note held by Espy, 
Heidelbach & Co., on which Thomer was in- 
dorser. was a payment to him, as the person 
to be "benefited thereby," within the clause 
of section 35 referred to. The argument 
mainly insisted on by tiie counsel for the de- 
fendant is, that as the note held by the bank- 
ers on Sugarman & Frank was taken up by 
Tlioruer a few days before its maturity, he 
was then under no liability as indorser, and 
the payment of the note by Sugarman & 
Frank did not inure to his benefit, in the 
sense of making the paj-ment with an intent 
to give a preference within the meaning of 
the law. It seems to the court this con- 
struction of the statute is too limited to meet 
either the spirit or intent of the law. While 
it is true Thorner's legal liability could not 
be legally enforced, as indorser, untU the 
maturits' of the note and demand of the 
maker, and notice of non-payment, yet. In 
the statutory sense of the term, there was a 
liability by Thomer from the date of the in- 
dorsement. He was the person to be bene- 
fited by the payment, whether mude before 
or after the maturity of the note. He was 
thereby relieved from his liability, and there- 
fore beneficially interested in the payment." 
And if Sugarman & Frank were insolvent at 
the time of the payment, and Thomer had 
reasonable cause so to believe, it was a 
fraudulent preference within the meaning 
of the law, without reference to the means 
or agency by which Sugarman & Frank 
made the payment. They were in a con- 
dition of insolvency, In which any appropria- 
tion of their means to pay or indemni^ a 
creditor, who was aware of such Insolvency, 
is condemned by the statute. It was a 
preference to one hable for him, and to be 
benefited thereby, which he had no right to 
make. 

It is further contended by defendant's 
counsel that if the payment of the note im- 
ports a fraudulent preference, it was a pref- 
erence to the bankers who held the note, 
and not to Thorner, the indorser. That this 
view can not be sustained is clear from two 
considerations: First, there is no proof or 
pretense that Espy, Heidelbach & Co. were 
apprised of the insolvency^ of Sugarman & 
Frank, and therefore the payment to them 
was not a preference in fraud of tlie law; 
second, tiiey were not the parties benefited by 
the payment, as Thorner's indorsement made 
them wholly safe, as he is admitted to have 
been entirely solvent, and able to meet any de- 
mand against him. It was therefore, of no Im- 
portance to them whether Sugarman & 
Fra.nk paid the note, either before or at its 
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maturity, as they would have been paid at 
once by the indorser when the note became 
due. The court, from the views stated, 
must hold the defendant liable for the 
4imount paid to Espy, Heidelbach & Co., to 
be appropriated by the plaintiffs as assignees 
of Sugarman & Frank, for the equal benefit 
of all their creditors entitled to make proof 
of their accounts and claims. 



Case l^o. 104. 

In re AH YUP. 

t5 Sawy. 155;^ 6 Cent. Law J. 387; 17 Alb. 
Law J. 385; 24 Int. Rev. Rec. 164.3 

Circuit Court, D. California. April 29, 1878. 

N.vTruAi.iZATioN — Chinese— Act 1S75. 

1. A native of China, of the Mongolian race, 
is not entitled to become a citizen of the 
United States under the Revised Statutes as 
amended in 1875. Rev. St. § 2169; Amend. 
Rev. St. p. 1435. 

[Cited in Re Ah Cheng, 2 Fed. Rep. 739.] 

2. A Mongolian is not a "white person" 
within the meaning of the term as used in the 
naturalization laws of the United States. 

[Cited in Re Camille, 6 Fed. Rep. 256.] 

Application for naturalization by a native 
of China. 

B. S. Brooks, for petitioner. 
S. Heydenfeldt, Jr., contra. 

SAWYER, Circuit Judge. Ah Yup, a na- 
tive and citizen of the empire of China, of 
the Mongolian race, presented a petition in 
writing, praying that he be permitted to 
make proof of the facts alleged, and upon 
satisfactory proof being made, and his taking 
the oath required in such cases, he be ad- 
mitted as a citizen of the United States. The 
petition stated all the qualifications required 
by the statute to entitie the petitioner to be 
naturalized, provided the statute authorizes 
llie naturalization of a native of China of the 
Mongolian race. The petitioner was repre- 
sented by B. S. Brooks, a cotmsellor of this 
court. This being the first application made 
by a native Chinaman for naturalization, 
tlie membei's of the bar were requested by 
the court to make such suggestions as amici 
curiae as occurred to them upon either side 
of the question; whereupon S, Heydenfeldt, 
Jr., argued the case very fully in oppositio.n 
to the application. Suggestions were also 
made by other members of the bar present, 
^rhe only question is, whether the statute au- 
thorizes the naturalization of a native of 
China of the Mongolian race. 

In all the acts of congress relating to the 
naturalization of aliens, from that of April 
14, 1802, down to the Revised Statutes, the 
hmguage has been "that any alien, being a 
free white person, may be admitted to be- 
come a citizen," etc. After the adoption of 
tlie thirteenth and fourteenth amendments 
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lo tiie national constitution; the former pro- 
hibiting slavery, and the latter declaring 
*who shall be citizens, congress in the act of 
July 14, 1870, amending the natmralization 
laws, added the following provision: "Tliat 
the naturalization laws are hereby extended 
to aliens of African nativity, and to persons 
of African descent." 16 Stat. 256, § 7. Upon 
the revision of the statutes, the revisers, 
probably inadvertentiy, as congress did not 
contemplate a change in the laws in force, 
omitted the words "white persons;" section 
21G5 of the Revised Statutes, being the sec- 
tion conferring the right, reading: "An alien 
may be admitted to become a citizen," etc., 
etc. The provision relating to Africans of 
the act of 1870, is carried into the Revised 
Statutes in a separate section, which reads as 
follows: "The provisions of this tiUe shall 
apply to aliens of African nativity, and to 
persons of African descent." Section 2169. 
This section was amended by the "act to 
correct errors and to supply omissions in the 
Revised Statutes of the United States," of 
February 18, 1875, so as to read: "The pro- 
visions o{ tills title shall apply to aliens being 
free white persons, and to aliens of African 
nativit3% and to persons of African descent" 
Rev. St. (1st Ed.) p. 1435; 18 Stat 318. And 
so the statute now stands. 

The questions are; 1. Is a person of the 
Mongolian race a "white person" within the 
meaning of the statute? 2. Do these provi- 
sions exclude all but white persons and per- 
sons of African nativity or African descent. 
Words in a statute, other than technical 
terms, should be taken in their ordinary 
sense. The words "white person," as well 
argued by petitioner's counsel, taken In a 
strictiy literal sense, constitute a very in- 
definite description of a class of persons, 
where none can be said to be literally white, 
and those called white may be found of every 
shade from the lightest blonde to the most 
swarthy brunette. But these words in thi'? 
country, at least, have undoubtedly acquired 
a well settied meaning In common popular 
ripeech, and they are constanUy used in the 
sense so acquired in the literature of the 
country, as well as in common parlance. As 
ordinarily used «verywhere in the United 
States, on© would scarcely fail to imderstand 
that the party employing the words "white 
person" would intend a person of the Cau- 
casian race. 

In speaking of the various classifications of 
races, Webster in his dictionary says, 
"The common classification is that of Blu- 
menbach, who makes five. 1. The Caucasian, 
or white race, to which belong the greater 
part of the European nations and those of 
Western Asia; 2. The MongoUan, or yellow 
race, occupying Tartary, China, Japan, etc.; 
3. The Ethiopian or Negro (black) race, oc- 
cupying all Africa, except the north; 4. The 
American, or red race, containing the In- 
dians of North and South America; and, 5. 
The Malay, or Brown race, occupying thb 
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islands oi the Indian Archipelago," etc. This 
division was adopted from Buffon, with som^ 
changes in names, and is fotmded on the 
comhined characteristics of complexion, hair 
and skull. Linnaeus makes four divisions, 
founded on the color of the skin: "1- Euro- 
pean, whitish; 2. American, coppery; 3. 
Asiatic, tawny; and, 4. African, black." Cu- 
vier makes three: Caucasian, Mongol, and 
Negro. Others make many more, hut no one 
includes the white, or Caucasian, with the 
Mongolian or yellow race; and no one of 
those classifications recognizing color as one 
of the distinguishing characteristics includes 
the Mongolian in the white or whitish race." 
See New American Cyclopedia, tit. "Ethnol- 
ogy." 

Neither in popular language, in literature, 
nor in scientific nomenclature, do we ordi- 
narily, if ever, find the words "white per- 
son" used in a sense so comprehensive as 
to Include an individual of the Mongolian 
race. Yet, in all, color, notwithstanding its 
indefinlteness as a word of description, is 
made an important factor in the basis adopt- 
ed for the distinction and classification of 
races. I am not aware that the term "white 
person," as used in the statutes as they have 
stood from 1802 till the late revision, was 
ever supposed to include a Mongolian. While 
I find nothing In the history of the country, 
in common or scientific usage, or in legisla- 
tive proceedings, to indicate that congress 
intended to include In the term "white per- 
son" any other than an individual of the 
Caucasian race, I do find much in the pro- 
ceedtogs of congress to show that It was imi- 
versally understood in that body, in its recent 
legislation, that It excluded Mongolians. At 
the time of the amendment, In 1870, extend- 
ing the naturalization laws to the African 
race, Mr. Sumner made repeated and strenu- 
ous efforts to strike the word "white" from 
the naturalization laws, or to accomplish the 
same object by other language. It was op- 
posed on the sole ground that the effect 
would be to authorize the admission of Clii- 
nese to citizenship. Evenr senator, who 
spoke upon the subject, assumed that they 
were then excluded by the term "white per- 
son," and that the amendment would admit 
them, and the amendment was advocated on 
the one hand, and opposed on the other, upon 
that single idea. Senator Morton, in the 
course of the discussion said: "This amend- 
ment Involves the whole Chinese problem. 
• * * The coimtry has just awakened to 
the question and to the enormous magnitude 
of the question, involving a possible immigra- 
tion of many millions, involving another 
civilization; involving labor problems that 
no intellect can solve without study and 
time. Are you now prepared to settle the 
Chinese problem, thus in advance inviting 
that immigration?" Congressional Globe, pt. 
6, 1869-70, p. 5122. Senator Sumner replied: 
"Senators imdortake to disturb us in our 
judgment by reminding us of the possibility 
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of large numbers swarming from China; but 
the answer to all this is very obvious and 
very simple. If the Chinese come here they 
wiU come for citizenship, or merely for labor. 
If they come for citizenship then in this 
desire do they give a pledge of loyalty to our 
institutions, and where is the peril in such 
vows? They are peaceful and industrious; 
how can their citizenship be the occasion of 
solicitude?" Id. 5155. 

Many other senators spoke pro and con on 
the question, this being the point of the con- 
test, and these extracts being fair examples 
of the opposing opinions. Id. 5121-5177. It 
was finally defeated, and the amendment 
cited, extending the right of naturalization to 
the African only, was adopted. It Is clear, 
from these proceedings that congress retained 
the word "white" in the naturalization laws 
for the sole purpose of excluding the Chinese 
from the right of natunilization. Again, 
when it was found that the term "white per- 
son" had been omitted In the Revised Stat- 
utes It was restored by the act passed "to 
correct errors and to supply omissions" in the 
Revised Statutes before cited. Upon report- 
ing this bill, Mr. Poland, chairman of the 
committee, explained the various amend- 
ments correcting the errors, and upon the 
amendment to insert the words "being free 
white persons," said: "The original natural- 
ization laws only extended to free white per- 
sons. * * • A very few years since [in 
1870] Mr. Sumner, of Massachusetts, then in 
the senate, moved to strike out the word 
'white' from the naturalization laws, and it 
was objected to on the groimd that that would 
authorize the naturalization of that class of 
Asiatic immigrants that are so plentiful on 
the Pacific coast. After considerable debate, 
instead of striking out the word 'white,' It 
was provided that the naturalization laws 
should extend to Africans, and persons of 
African descent." After explaining the omis- 
sion in the Revised Statutes he adds: "The 
member of our committee who had this chap- 
ter on the naturalization laws to examine as 
a sub-committee, failed to notice this change 
in the law, or it would have been brought be- 
fore the house when the revision was adopt- 
ed," Congressional Record, vol. 4, pt 2, Sess 
1875, p. 1081. Upon this report the amend- 
ment was made as It now stands in the stat- 
ute. Thus, whatever latitudlnarian con- 
struction might otherwise have been given to 
the term "white person," It is entirely clear 
that congress intended by this legislation to 
exclude Mongohans f^om the right of natu- 
ralization. I am, therefore, of the opinion that 
a native of China, of the Mongolian race, is 
not a white person within the meaning of the 
act of congress. 

The second question is answered In the dis- 
cussion of the first. The amendment Is In- 
tended to limit the operation of the provision 
as it then stood in the Revised Statutes. It 
would have been more appropriately inserted 
I in section 2105, than where it is found in sec- 
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lion 21GD. But the purpose Is clear. It was 
certainly Intended to have some operation, 
or It would not have been adopted. The 
pui*pose undoubtedly was to restore the law 
to the condition in which It stood before the 
revision, and to exclude the Chinese. It was 
intended to exclude some classes, and as all 
white aliens and those of the African race are 
entitled to naturalization under other words. 
It la difficult to perceive whom it could ex- 
clude unless it be the Chinese. It follows 
that the petition must be denied, and it is so 
ordered. 



Case "No. 106. 

The AIGBURTH. 

The SARAH STARR. 

[Blatchf. Prize Cas. C3o.]* 

Circuit Court, S. D. New York. May 19, 1862. 

Pkizb— Rights of Captok— Coxdemnation—Kx- 
I'EN'sEs— Bonding Vkssek. 

1. Pending the appeals in these cases from 
decrees of condemnation, an order was made by 
this court, at tlie instance of the claimants, for 
bonduif; the vessels. They were appraised for 
that purpose, and the bonds were tendered, 
when the marshal intervened, and claimed pay- 
ment of his fees and disbursements in the seiz- 
ure and subsequent safe-keeping of the vessels, 
and also for wharfage, towage, &c., or at least 
that the claimants pay into court a sum of 
money to cover these fees and expenses: Hdd, 
that the claimants were, thus far, liable for 
nothing but the expenses of bonding the ves- 
sel. 

2. Under the act of March 25, 1862, (12 
Stat. 374,) the claimant is not responsible for 
the costs and expenses attending the seizure, 
detention, and safe custody of property seized 
as prize, unless there is a decree of condemna- 
tion, or of restitution on payment of costs. 

3. All captures made by public armed ves- 
sels belong to the government and no title ex- 
ists in the captors, except to their distributive 
shares of the proceeds after condemnation. 

[Appeal from the district court of the 
United States for the southern district of 
New York.] 

In admiralty. 

NELSON, Circuit Jiistlce. These two ves- 
sels were seized as prizes by the government, 
and were condemned in tlig court below, 
and are in tlils court on appeal. An order 
was heretofore made, at the Instance of the 
claimants, for bonding them. They were 
appraised for that pui-pose, the Algburth 
at $000. and the Sarah Starr at $2,000, and 
the bonds were tendered. The marshal has 
Intervened, and claims the payment of his 
fees and disbursements In the seizure and 
subsequent safe-keeping of the vessels, and 
also for wharfage, towage, &c.; or, at least, 
that the claimants pay into court a sum of 
money to cover these fees and expenses. 

The first section of the act of March 25, 
1S02. (12 Stat. 374,) provides "that all rea- 
sonable and proper claims and charges for 
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pilotage, towage, wharfage, storage, Insul*- 
ance, and otlier expenses incident to the 
bringing In and safe custody and sale of th& 
property captured as prize, shall be a charge 
upon the same, and, having been audited 
and allowed by the court, shall, In the event 
of a decree of condemnation, or of restitu- 
tion on payment ot costs, be paid out of tlie 
proceeds," &c The third section contains a 
similar provision in respect to another class 
of expenses. It will be seen, from the above 
provisions, that the dalmant Is not responsi- 
ble for the costs and expenses attending tlie 
seizure, detention, and safe custody of tlie 
vessel seized by the government, unless there 
Is a decree of condemnation or of restitu- 
tion on payment of costs. And such would 
have been the rule In the absence of any stat- 
ute regtdation. The government is the Ubel- 
lant, instituting proceedings against the ves- 
sel, and, like any other party Instituting a 
suit, is responsible for the expenses incurred 
In the progress of litigation, with the right 
of being reimbursed In the event of success, 
namely, the condemnation of the vessel, or 
a decree of restitution to the claimant on 
terms, such as payment of the costs. The 
claimant acts on the defensive, and Is not 
subject to any portion of the costs and ex- 
penses Incurred by the proceedhigs of the 
libellant, except his own in the progress of 
the defence, till they are adjudged against 
Iilm by the court hi the final adjudication. 
3f he Is successful In resisting the seizure, 
and obtains a final decree in his favor, ho is, 
as a general rule, entitled to all his costs, 
and expenses against the adverse party; and 
if the latter is a private party, to an execu- 
tion for these costs and expenses. If the 
government be tlie adverse party, as no de- 
cree for costs can be rendered against it, 
an application must be made to the proper 
department of the government, and such ap- 
plication must be made by all oliicers, or 
otlier persons who may have incurred ex- 
penses, or been subject to cliarges, at the in- 
stance of the government, in the eoxwae of 
the proceedhigs. It Is true, that those costs 
and expenses are a charge upon the property- 
seized, whether vessel or cargo, while it re- 
mains In tlie custody of the law; or, on Its^ 
proceeds, in case of an interlocutory sale; 
or, on the bond, as representing the prop- 
erty, in case it is bonded; and this charge 
upon the res continues until the final ad- 
judication of the case. If this Is favorable 
to the UbeUant, they are paid out of the 
proceeds; if not, the property or proceeds 
are exempt, and are restored to the claim- 
ant What these charges are, or may be, I 
am not now called upon to determine.' 

I have said that the government is the 
libellant, and is responsible for all lawful 
and proper expenses Incurred in its behalf 
In conducting the proceedings. All captures 
made by public armed vessels belong to the 
government. By the laws of congi-ess, after 
the condemnation of prize property, a por- 
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tion of the proceeds is distributed among the 
officers and crew of the capturing vessel in 
proportions depending upon the rehitlve 
force of that vessel and of the captured 
vessel. Still, the whole property is proceed- 
ed against in behalf of the govemment. No 
tltie exists hi the captors, except to the dis- 
tributive share of the proceeds after con- 
demnation; and, until then, the captors have 
no interest which the court can notice for 
any purpose. An exception to the above 
views in rt'spect to costs juul expeuses exists 
in casos where the claimant applies to the 
court foi- some disposition of the res which 
mav involve expense, such as for an in- 
terlocutory sale of Uie property, or for bond- 
ing th«3 same. In such cases the claimant 
must advance the legal and necessary ex- 
penses, in tlie first instance, subject to a 
proper adjustment between the parties by 
the court in the final adjudication. 

Applying the principles above stated to the 
case before me, it is quite clear that the 
marshal's bill presented, which hicludes 
charges for his own services, and for wharf- 
age, towage, &c., cannot be allowed. He 
must look to the government, the libellant, 
for these expenses, or postpone his claim 
until the final adjudication, when, if that be 
against tlie claimant, it may be paid out of 
the proceeds; otherwise, not. The security 
taken for the vessel represents the proceeds, 
aod is tho equivalent for the property re- 
stored. The only charges thus far agahist 
the daiiiiant are the expenses of bonding the 
vessel. The above views may be taken as 
disijosiiig of other cases which have been 
mentioned to the court in the course of the 
tt>rin, 

[NOTE. For opinion of the district "court 
condemning the Sarah Starr and cargo and the 
Aiffburth and cargo as enemy proper^, and ac- 
quitting the vessels on the cliarge of breaking 
the blockade, see Tiie Sarali Starr and The 
Aigburth, Case No. 12,352; and for opmion of 
the circuit court affirming the decree of the 
district court as to the Aigburth and cargo, see 
The Aigburth, Id. IOC.] 
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352. Affirmed. For ophiion on question of 
marshal's fees after bonding for appeal, see 
The Aigbmrth, Case No. 105.] 

NELSON, Circuit Justice. The vessel in 
this case was captured at sea, off the coast 
of Florida, near Femandina, on the 31st of 
August, 1S61, by the Jamestown, a vessel-of- 
war. The Aigburth was on a voyage from 
Matanzas. Cuba, to St. John's, N. B., with 
a cargo of molasses. She left the port of 
Newbern in July, with a cargo of rice, for 
Matanzas. At the time of her egi-ess, the 
port was not actually blockaded. The vessel 
and cargo belonged, at the time of cap- 
ture, to C. Gravely, a British subject, but 
resident and doing business in Charleston, S. 
C. The court below condemned the vessel 
and cargo as enemy property, and acquitted 
the vessel on the charge of breaking the 
blockade. I concur in that decree. 



AIGBURTH, The. 
[See The Sarah Starr, Case No. 12,352.] 

Case ITo. 106. 

The AIGBURTH. 

[Blatchf. Pr. Cas. 645.]* 

Circuit Court, S. B. New York. July 17, 18G3.* 

PltiZE—VlOl.ATlOV OF Bl.OCKADK. 

Decree of the district court, condemning the 
vessel and cargo as enemy property, and ac- 
quitting the vessel on the charge of breakmg 
the blocliade, affirmed. 

In aduuralty. [Appeal from decree of con- 
demnation. The Sarah Starr Case No. 12,- 
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Case No. 107. 

In re AIKEN. 

[1 MacA. Pat. Cas. 126.] 

Circuit Court, District of Columbia. 1850. 

Patents fok Inventions— Decision of Commis- 
sioNEK— Review. 

[1. The federal courts, in reviewing the de- 
cision of the commissioner of patents refusing 
an application for letters patent, is limited to 
the points involved in the reasons of appeal.] 

[2. It is no ground for reversing the refusal 
of the commissioner to grant letters patent that 
the reasons given by him for such refusal are 
irrelevant to the subject-matter.] 

[3. Act July 4, 1836, § 7, provides that, up- 
on the filing of an application for letters pat- 
ent, the commissioner shall make, or cause to 
be made, an examination of the alleged, new 
I invention, etc. Held, that the commissioner 
I cannot transfer his own power of passing upon 
Se question of patentability to tiiose selected 
to assist in such an exiimiuaMou. or constitute 
1 them a board of examiners known in law as 
such.] 
Appeal from refusal to grant patent. 
[AppUcation by Herrick Aiken for a pat- 
ent for certain alleged improvements in sub- 
marine propellers. The application was re- 
jected by the commissioner. Applicant ap- 
peals. Affirmed.] 
Z. C. Robbuis, for appellant 

OitANCH, Chief Judge. Appeal from tiie 
decision of the commissioner of patents re- 
jecthig the application of the appellant for 
letters-patent for improvements hi subma- 
rine propellers. The supervision of the 
judge is limited to the points hivolved by 
the reasons of appeal. 

The following are the reasons of appeal 
filed in die patent office: "1. The reasons 
assigned by tiie commissioner for rejecting 
my application are irrelevant to the subject- 
matter under consideration, and therefore do 
not apply, and cannot be properly con- 
strued to meet the points in the case. 2. 
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The commissioner erred In declaring that 
the patent granted to James Montgomery, 
August 7th, 1847» was a bar to my applica- 
tion. 3. The commissioner erred in declar- 
ing that the rejected application filed by 
Peny G. Gardner was a bar to my applica- 
tion. 4. The commissioner erred in declar- 
iner that the rejected appliciition filed by 
Jolm It'mley was a bar to my appUcation. 
o. The commissioner erred in judging of the 
uses, advantages, and effects of the radical 
divisions in the cylinders placed in front 
and rear of the propeller, screw, or wheel 
operating In the centre cylinder. 6. The 
commissioner erred in declaring that the 
patent granted to Thomas Iteiley, January, 
1842, was a bar to my claims for the rad- 
ical divisions in the cylinders. 7. The com- 
missioner erred In declaring in his letter of 
rejection of the 27th of February, 1850, that 
the rejected application filed by John Finley 
in 1838 was a bar to my application. 8. 
The commissioner has not referred to any 
propeller made in the same way and man- 
ner, nor to any propeller proposing the 
same combination of the several parts, nor 
that is composed of so few pieces, or that 
is so little liable to get out of order, or that 
has the same action upon the water, or that 
produces the same effect, or will propel a 
ship or othe» vessel so fast with the same 
amount of power applied, or that will pro- 
pel a ship across the oc;ean in so short a 
time. Neltlier has the commissioner re- 
ferred me to any submerged propeller pro- 
fessing identity, similarity, or hiterference 
with my invention; consequently his refer- 
ences are irrelevant, and do not apply to 
the subject-matter under consideration, and 
therefore his decision is contrary to law, 
and I therefore pray your honor to reverse 
it" 

The first reason of appeal is "that the rea- 
sons assigned by the commissioner for re- 
jecthig the application are irrelevant to the 
subject-matter under consideration, and 
therefore do not apply." They are therefore 
no ground for reversing the decision of the 
commissioner. The supervision of the judge 
is confined to the points Involved by the 
reasons of appeal. In this reason of appeal 
no point material to the case Is involved. 
It is immaterial what reasons the commis- 
sioner assigned for his decision. His reasons 
might be insufliclent. and yet the decision be 
correct. Such insufficient reasons are no 
ground to reverse his decision. 

The second reason of appeal is "that the 
commissioner erred in declaring that the 
patent granted to James Montgomery, Au- 
gust 7th, 1847, was a bar to the appellant's 
application." No such declaration of deci- 
sion was made by tlie commissioner, and 
there is no such ground for reversing his 
decision. 

The same answer may be made to the 
third, fourth, fifth, sixth, and seventh rea- 
sons of appeaL 
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The eighth reason of appeal aoes not m- 
volve any point material to the issue in this 
case. 

Mr. Ailcen's propeller may possess all the 
benefits, advantages, and superiority which 
he claims for it, and yet the decision of the 
commissioner rejecting his application may 
be correct. The question is not whether Mr. 
Ailien's invention is more useful than that 
of others, but whether it is new and suf- 
ficiently useful to justify a patent; and that 
point is not involved by any of the reasons 
of appeaL The decision of the commissioner, 
therefore, in this case is aflarmed. 

Tiie commissioner, hi stating the grounds 
of his decision to the judge, in wiiUng, hi 
July, 1850, refers to his own letter to the 
applicant, dated February 27tli, 1850, hi 
which the commissioner says: "Your claims 
to letters-patent for alleged novelties In a 
submerged propeller have been submitted to 
a board of examiners, who have decided 
unanimously that they present nothmg es- 
sentiaUy new or patentable, and confirm the 
former decision of this office respecting the 
same." As this may tend to mislead the 
public as to the powers of the examiners 
in the patent office, I deem it proper to say 
that I have no knowledge of any legal board 
of examiners in the patent office having pow- 
er or authority to affirm or reverse the de- 
cisions of the commissioner of patents. The 
powers and authority of the board of ex- 
aminers provided for hi tlie seventh section 
of the act of July 4th, 1836, were trans- 
ferred to the judge by the eleventh sec- 
tion of the act of March 3d, 1839; and so 
much of the act of 1836 as provided for a 
board of examiners is repealed by the 
twelfth section of the act of March 3d, 1839. 
By the seventh section of the act of 1836^ 
upon the fiUng of an application, &c., the 
commissioner Is to make, or cause to be 
made, an examhiatlon of the alleged new 
Invention, &c This examination may be 
made by the commissioner alone or witli 
the aid of such examiners as he may as- 
sign for that bushiess; but he cannot trans- 
• fer to them, or any of them, his own power 
to decide. He cannot constitute them a 
board of exammers, known in law as such- 
They are but the assistants of the commis- 
sioner In the discharge of his duties. 
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In re AIKEN. 

ri MacA. Pat. Cas. 130.] 

Circuit Court, District of Columbia, July. 
1850. 

Patents fob Inventions —PATCNTABiLiTr— Com- 
missioner's Decision— Appeal. 

[1. On an appeal from a commissioner's de- 
cision rejecting an application for a patent for 
an alleged invention, no reply to the grounds of 
the^ commissioner's refusal to grant the appli- 
cation will be permitted to be filed either in 
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the office to be recorded with such decision or 
before the judge.] 

[2. When it appears, on appeal from a judg- 
ment of the commissioner rejecting an applica- 
tion for letters patent for a certain invention, 
that the device has not been patented or de- 
scribed in any printed publication in this or 
anv foreign country prior to the application, 
and had not, with the applicant's consent, been 
in public use prior to the application, and that 
it is sufficiently useful and i^V>(>rt&nt,^e ai^ 
plicant is entitled, under act July 4, lodo, g i» 
to letters patent therefor.] 

[Appeal by Herrick Aiken from the de- 
cision of the commissioner of patents refus- 
ing to gi-ant letters patent for an improve- 
ment In car wheels. Reversed.]* 

T. Dennis, for appellant. 
Senator M. Norris, of counseL 

CRANCH, Chief Judge. This is an ap- 
peal from the decision of the commissioner 
of patents rejecting the claim of the appel- 
lant for letters-patent for an improvement 
in car-wheels for railroads. After this cause 
was brouglit before the judge by petition of 
appeal, and after the commissioner of pat- 
ents had, on the day assigned for the hear- 
ing of the appeal, laid "before him aU the 
original papers and evidence in the case, 
together with the grounds of his decision 
fully set forth in writing touching oU the 
points involved by the reasons of appeal," 
Mr. Dennis, in behalf of Mr. Aiken, offered 
to file a written argument in reply to the 
commissioner's "grounds of his decision," but 
the judge refused to permit it to be filed. 
The grounds of the commissioner's decision 
and the reasons of appeal, which are to be 
set forth hi writing, are to be confined to 
the points involved by the reasons of appeal, 
to which points tho hearing and the decision 
of the judge are to be confined. No reply 
to the groimds of the commissioner's de- 
cision is contemplated by the statute. There 
must be a finis lltlum somewhere; and this 
seems to be imphed here, as the statute does 
not authorize any further proceeding, except 
the final decision of the judge. No reply can 
be admitted to tlie grounds of the commis- 
sioner's decision laid before the judge, and 
no reply can be permitted to be filed in the 
office to be recorded with the proceedings. 
The last official act of the commissioner 
in the cause is to "lay before the judge all 
the original papers and evidence In the case, 
together with the grounds of Ms decision, 
fully set forth hi writing, touching all the 
points involved by the reasons of appeal." 
The case Is no longer before the commission- 
er. The applicant has no legal right to re- 
ply to those grounds. They are before the 
judge, and not before the commissioner. 
The litigation is closed as betweeen the ap- 
pellant and the office. Nothing further can 
be done hi the case in the office imtU the 
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»rLetters patent No. 7.G76 were granted Oc- 
tober 1, 1850, to Herrick Aiken, in conformity 
to the decree in this case.] 



decision of the judge and his proceedhigs 
shall be certified to the commissioner. 

The appellant filed in the office tiie follow- 
ing reasons of appeal: "1. The reasons as- 
signed by the commissioner for rejecting 
my application are irrelevant to the sub- 
ject-matter imder consideration, anu there- 
fore do not apply, and cannot be properly 
construed to meet the points in the case. 

2. The commissioner erred in declaring that 
the patent granted to J. H. Rodgers in Feb- 
ruary, 1836, was a bar to my application. 

3. The commissioner erred In declaring that 
the patent granted to WlUiam Creed in Feb- 
ruary, 1843, was a bar to my application. 

4. The commissioner erred in declaring that 
tiie rejected application of Jacob Newhanny 
was a bar to my application. 5. The com- 
missioner erred In declaring the rejected 
application filed by bimeon Bedford was a 
bar to my application. 6. The commissioner 
erred In declaring the rejected appUcation 
of William Compton was a bar to my appli- 
cation, 7. The commissioner erred hi declar- 
ing the patent granted to James Stimpson 
was a bar to my appUcation. 8. The com- 
missioner erred in dedarmg that the various 
devices which are combined in my wheel— 
which devices he acknowledges were not all 
to be found in any one wheel, (see his letter 
of rejection, March 5th, 1850,) which several 
devices combined constitute the superiority 
of my wheel over aU others— was not the 
subject of letters-patent And he further 
erred in dedaiing that those devices, daimetl 
in combination, present nothing which the 
law recognizes as a (patentable) combina- 
tion, but merely as substitutions of well- 
Imown devices. (See same letter.) 9. The 
commissioner has not referred me to any 
wrought-iron car-wheels, nor to any other 
wheel the several parts of which possess the 
same advantages in the form and shape of 
the respective parts composing' it, nor to 
any wheel which has the several parts put 
together In the same way and manner, nor 
to any wheel possesshig equal strengtii hi 
proportion to its weight." 1. The first rea- 
son of appeal is "that the reasons assigned 
by the commissioner for rejecting the ap- 
plication are irrelevant, and do not apply." 
But the reasons given by the commissioner 
may be insufficient or irrelevant, and yet 
the decision may be correct. The insufficien- 
cy of the commissioner's reasons is not, in 
itself, evidence that his decision was wrong, 
and consequentiy is no ground for revers- 
ing it This answer is also applicable to 
the second, third, fourth, fifUi, sixth, and 
seventh reasons of appeal. It is also a suffi- 
cient answer as to these reasons to say 
that there were no such decisions made by 
the commissioner. 8. The eighth reason of 
appeal is "that the commissioner erred in 
declaring that the various devices which 
are combhied in my wheel— which devices 
he acknowledges are not all to be found in 
any one wheel, (see his letter of rejection, 
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March 5ih, 1850,) which several devices com- 
blued constitate the superiority of my wheel 
over all others— was not the subject of let- 
ters-patent. And he further erred In de- 
claring that those devices, claimed in com- 
bination, present nothing which the law rec- 
ognizes as a (patentable) combination, but 
merely as substitutions of well-known de- 
vices." By the seventh section of tiie act 
of July 4th, 1836, it Is enacted that on the 
filing of any such application, description, 
:md specification, and the payment of the 
duty, the commisaloner shall make, or cause 
to be made, an examination of the alleged 
new invention or discovery; "and If on any 
such examination it shall not appear to the 
commissioner that the same had been In- 
vented or discovered by any other person in 
this country prior to the alleged invention 
or discovery thereof by the applicant, or that 
it had been patented, or described In any 
printed publication In this or any foreign 
country, or had been in public use or on sale 
with the applicant's consent or allowance 
prior to the application, if the commissioner 
^5hall deem It to l)e sufficiently useful and 
Important, it shall be his duty to issue a 
patent therefor." 

It did not appear upon the examination 
that the matter for which the patent was 
claimed by the applicant had been invented 
or discovered by any other person in this 
countiy prior to the alleged invention or 
discovery thereof by the applicant, nor that 
It had been patented, or described in any 
printed publication In this or any foreign 
countiy, or had been In public Tise or on 
sale with the applicant's consent or allow- 
ance prior to the application. The decision 
of the commissioner, therefore, rejecting Mr. 
Aiken's application must rest only upon the 
commissioner's opinion that the Invention 
was not "sufficiently useful and important" 
The degree of usefulness or importance is 
not described or limited by the statute, nor 
is it material If it interferes with no prior 
right or daim, and Is In itself Innocent If 
good may be the result of granting a pat- 
ent, and evU cannot, I should think it ought 
to be granted, especially as it is doubt- 
ful whether a rejected applicant has any 
means of having his right to the pat- 
ent brought before a court of law to be 
tried by a jmy. The decision ' of the 
judge upon appeal rejecting the applica- 
tion would seem to be conclusive. Upon Ex- 
amination of Mr. Aiken's specification, mod- 
els, and drawings, it seems to me that the 
combination for which he asks a patent, and 
which in his specification he describes as 
follows, viz., "the combhiation of the rim B 
with the arms D at the ends of the spokes 
O, by means of the inner fiange F and bevel 
E'," is new and sufficientiy useful, and that 
as there is no Interference, he Is entltied 
to a patent therefor. This decision renders 
it unnecessary to say anything respecting 
the ninth reason of appeal. 
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AIKEN V. BEMIS. 

[3 Woodb. & M. 348;* 2 Eobb, Pat Cas. 644.] 

Circuit Court, X>. Massachusetts. Oct Term, 

1847. 

Patents for Inventioxs— Infringement— Mate- 
rials Used— Excessive Damages —Evidence- 
Res QEST-aE— Deposit J ONS— New Tkiai.— Weight 
OP Evidence — ^Newlt-Discovered Evidence- 
Costs. 

1. A new trial will not be granted on the 
ground that the verdict is against the weight 
of evidence, if there was some to be weighed on 
both sides, unless some clear mistake is shown, 
or some manifest abuse of power. 

[Cited in Whetmore v. Murdock, Case No. 
17,509.] 

2. Where the action is for a misfeasance in 
violating a patent and $2,000 damages are 
^ven, the court will not set it aside on the 
ground that they are excessive, unless they are 
plainly and largely beyond the injury inflicted. 

3. The declarations of a person as an agent, 
in relation to the business entrusted to him, 
and made at the time when so entrusted, are 
competent concerning it in an action by a third 
person against the principal, as a part of the 
res gestae, if they relate to the act clearly. 

[Cited in Wilkes v. Dinsman, 7 How. (48 U. 
S.) 123.] . 

4. A new trial will be granted for newly dis- 
covered evidence, if there was not gross neg- 
lect in not procuring it at the first trial, and if 
it is not merely cumulative. Evidence is 
cumulative if it relates to the same subordinate 
or specific fact, to which proof was before ad- 
duced of a like character, but not when it is a 
new fact respecting the general question or 
point in issue. 

[Cited in Whetmore v. Murdock, Case No. 
17,509; Bentiey v. Phelps, Id. 1,332.] 

5. Where depositions or affidavits are taken 
with notice in conformity to a sx>ecial order, 
but when the opposite side was not able to 
confer with his counsel and attend, they will 
be admitted with the condition that the oppo- 
site party have time to take them over again 
and cross-examine the witnesses. 

6. Costs of the former trial must usually be 
the terms for a new trial on the ground of 
newly discovered evidence. 

7. Where a patent for a saw-set describes it 
as having a hammer of iron with a steel point 
and says nothing of any other material or 
equivalents, and the evidence was, that a ham- 
mer entirely of steel had first been tried and 
abandoned by the patentee, before taking out 
his letters in this form, doubts exist, whether 
saw-sets made by the defendant with hammers 
entirely steel are a violation. 

[Cited in Winans v, Denmead, 15 How. (56 
U. S.) 347.] 

At law. This was an action on the casa 
[Herrick Aiken against S. C. Bemis] for vio- 
lating a patent of the plaintiff. The letters 
were averred to have berai obtained May 
24th, 1830, for "a new and useful improve* 
raent on the saw-set" and the infringement 
to have been made in A. U. 1837 and 1838. 
At the trial here, at the last May term, be- 
fore Sprague, J., the patent was given In evi- 
dence and described as consisting of a ham- 
mer, a shank, a regulating screw and spiral 

^[Reported by Charles L, Woodbury, Esq., 
and George Minot Esq.] 
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spiing. It is not necessary to describe either 
of tiiem, except that the hammer was to be 
of ii-on wiUi a steel point Much testimony 
was put in tending to prove that saw-sets 
similar to this had been known and used a 
few years before the date of these letters, 
and other testimony by the plaintiff to raise 
a presumption that some of the saw-set ma- 
chines, which, by some of the witnesses of 
the defendant, were sworn to have been used 
earlier, were probably made by the plaintiff, 
after his invention and the maturing of his 
saw-set, which happened about two years 
previous to the taishig out of his patent The 
evidence, showhig an infringement by the de- 
fendant, proved that the hammers In his saw- 
sets were all made of steel, and not In part 
of wrought Iron, and that the plaintiff, in ex- 
periments made before complettng his saw- 
set, fottnd that steel hammers broke frequent- 
ly, and wrought iron ones enduring longer, 
his spedfication was confined to the last with 
steel points. The defendant therefore moved 
for a nonsidt on this ground, which the couri; 
refused. The plaintiff then offered further 
proof that the manufacture by the defendant 
extended to six or seven hundred dozen, and 
that the profit on the sale of them was $2.00 
per dozen. In the course of this testimony 
a witness swore that one Call, who made 
some of these saw-sets, was a foreman for 
Bemis, and that CaU said he had made a cer- 
tain number oi them in all, specifying it and 
gave to the witness an order on Bemis for the 
wages for his work. The admission of this 
testhnony to that statement about the num- 
ber was objected to, but It was allowed to go 
to the jury. A verdict was returned for the 
plahitiff for $2000 damages. 

A motion was made for a new trial by the 
defendant, assigning ttie following causes. 1. 
The refusal to nonsuit the plaintiff for the 
variance in the hammer described in the 
specification, from that hammer made by 
Bemis. 2. The admission of Call's declara- 
tions as to the number of saw-sets made by 
Bemis. 3. The damages being excessive. 4. 
The verdict being against the weight of evi- 
dence? 5 Newly discovered evidence since 

the trial. 

The affidavits as to the newly discovered 
evidence were numerous. The oath of the 
defendant showed that this new evidence 
not known before the trial, though one of the 
witnesses was named in the notice of the de- 
fense, thinking that as a mechanic, h*e was 
likely to know something of the subject. But 
he was not taHced with nor summoned. A 
portion of the other witnesses resided at dis- 
tances not very remote from the defendant. 
The substance of the newly discovered evi- 
dence was in depositions taken under an order 
requiring notice to be given to the opposite 
party. Their use was objected to by the 
plaintiff, because the notice was so short, 
That his counsel were unable to see him or 
confer togetlier before the time arrived, and 
to reach the place of taldng them seasonably. 



But the court, on behig satisfied no unfair- 
ness was intended by tlie defendant in the 
noticA stated that the depositions would be 
admitted oonditionaHy, as they came within 
the order. In this dass of inquiries they 
might, without a special order, always be ex 
parte. But the court said, that, If admitted, 
thne would be allowed to the plahitiffi, under 
the circumstances, to take the depositions 
over again, and cross-examine the witnesses, 
if he desired it The plahitiff concluded to 
proceed without doing this. Among the new 
witnesses was Ealhn Stebbhis, who testified 
to seeing a saw-set like this, except brass for 
iron in the guards, as early as 1820, at Good- 
now's, and another, bdonging to D. B. Per- 
kins, afterwards. Another witaess was D. B. 
rerkhis, who swore to seeing one like this as 
early as 1816, in Waterville, Me., one in Lan- 
caster, N. H., In 1826, and one bought in Con- 
necticut In 1828. The next new witness was 
Jethro Latham, who testified to buying an- 
other saw-set, like this ha prhiciple, betT,veen 
1824 and 1826, in Rhode Island. Another 
new witness, O. Bickerson, testified to seehig 
in 1828 a different, but in some respects shni- 
lar saw-set Another, A. Blanchard, swore 
to the making, by himself and brother, hi 
Palmer, Mass., of a like saw-set in 1826. It 
was constructed from a description given by 
his brother. He swore to another made in 
Springfield, by two macldnists, in 1823 or 
1825. Eli Parsons testified that he bought 
another similar one at Springfield in 1827. 
Horace Lee swore to another still in 1820, in 
Hartford, Conn., and Dyer White to another, 
less like the plaintiff's hi form, but with some 
such principles, made by hhn in 1819. 



The motion was argued at an adjourned 
session hi September, 1847, by Bates and B. 
R. Curtis hi its favor, and Hayes and J. P. 
Hale against It. 

Before WOODBURT, Circuit Justice, and 
SPRAGXJE, District Judge. 

WOODBURY, Circuit Justice. It may not 
be amiss for the benefit of these parties, to 
notice all the grounds assigned here for a 
new trial, though we decide the question 
only on one of them. The cause relied on 
as to the damages being excessive, is not 
so clearly made out as to Justify the setting 
aside of a verdict In an action for misfea- 
sance. The case might be different in a 
suit on a contract, as there the rule of dam- 
ages is more certain. Some of the data in 
favor of tills large amount of damages in 
the present case, were rather loose, even for 
a misfeasance, but the sum given in this 
class of cases must be plainly exorbitant, 
or what is sometimes caUed "outrageous," 
to require the interference of the court. 
Allen V. Blunt, [Case No. 217,1 and Taylor 
V. Carpenter, [Id. 13,785,] and cases there 
cited. [Leeman v. Allen,] 2 WHS, 160; 
[Beardmore v. Carrington,] Id. 244; [Coffin 
V. Coffin,] 4 Mass. 43; [Bodwell v. Osgood,] 
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3 Pick. 385; [Shute v. Barrett,] 7 Pick. 82; 
Washburn v. Gould, [Case No. 17,214.] 

Anotlier of the causes assigned for a new 
trial is,* that the verdict Tvas against the 
weight of evidence. Though tliis Is sus- 
tained by some plausible appearances, it Is 
not shown so clearly as to raise a strong 
presumption that the jury either wantonly 
■abused their powere, or made some inad- 
vertent mistake. These last are the lead- 
ing tests in such cases. Fearing v. De 
Wolf, [Case No, 4,711;] [Wendell v. Saf- 
lord,] 12 N. H. 171; [Jackson v. Loomis,] 
12 Wend. 27; [Baker v. Briggs,] 8 Pick. 
122. And where evidence existed on both 
sides which was material, and to be com- 
pared or weighed, as it did here, tlie finding 
of the jury is not to be disturbed, though 
the court would have come to a different 
conclusion upon It from that of the jury. 
See the cases cited in Fearing v. De Wolf, 
[Case No. 4,711,] and May [Macy] v. De 
Wolf, [Id. 8,933;] [Cunningham v. Magoun,] 
18 Pick. 13; [Coffin v. Phenix Ins. Co.,] 15 
Pick. 291; [Fowler v. Aetna Fire Ins. Co.,] 
7 Wend. 270; 1 Sumn. 451, [Alsop v. Com- 
mercial Ins. Co., Case No. 262;] [WendeU v. 
Safford,] 12 N. H. 179. 

But the other reasons assigned for a new 
trial are of a different character, are sup- 
posed to be errors in law, and rest on ex- 
ceptions entirely disconnected with the find- 
ing, or the opinion of the jury. One Is a 
question arising on the refusal of the court, 
in the progress of the trial, to nonsuit the 
plaintiff on account of a variance between 
his specification and the form or substance 
of the machine, which was considered as 
an encroachment on the patent It is well 
settled that if the machine used by the de- 
fendant differed materially from that de- 
scribed in the patent. It is not an infringe- 
ment DavoU V. Brown, [Case No. 3,663,] 
Webst Pat 11; [Bnmton v. Hawkes,] 4 
Bam. & Aid. 540. Where the patent Is for 
a new combination, and not for newly in- 
vented parts, a violation must extend to 
the whole. [Prouty v. Ruggles,] 16 Pet [41 
U. S.] 341. The present was a case of the 
former character, for a combination, and 
the difference in the patent from the instru- 
ment here, consists In this— that the ham- 
mer of the saw-set was all made of steel 
by Bemis, and that all but the point was 
made of wrought iron in the patent This 
looks, at the first blush, as not a very ma- 
terial difference, and one rather colorable 
or accidental, than designed. 1 Sumn. 485, 
[Ames V. Howard, Case No. 326;] [Heath 
V. Unwin,] 13 Mees. & W. 592; Phil. Pat 
372; Pet C. C. 394, [Gray v. James, 
Case No. 5,718.] But when we advert 
to the evidence In the case, It appears 
that the use of wrought Iron was tovnd by 
experiments to be much better than steel, 
and was hence patented, and this, without 
making the specification in terms broad 
enough to cover steel also. It Is a matter 



of doubt, therefore, whether the use of an 
inferior material for the hammer of the 
saw-set, when the patent covers only a su- , 
perior one, is a legal violation of it Why 
should the pliUntiff complain of what he 
had tried but deemed too useless or value- 
less to be adopted? Had the patent ex- 
tended only to the form or parts of the saw- 
set, combined as set out, and made of any 
kind of materials, or saying nothing as to 
the materials, the right would be viohited 
by a machine of like form, as the form 
would be the sole matter patented. But 
when the patentee chooses to go farther, 
and cover, with his patent, the material of 
which a part of his machine is composed, 
he entirely endangers his right to prosecute^ 
when a different and inferior material is 
employed, and especially one, which he him- 
self, after repeated experiments, had reject- 
,ed. Webst Pat 27; [Electric TeL Co. v. 
Nott,] 4 Man. G. & S. 462; 4 Mason, 1, 
[Earle v. Sawyer, Case No. 4,247;] [Lewis v. 
Davis,] 3 Car. & P. 502, The form of the 
specification in this case, extending to the ma- 
terial at all, was ill-advised, and especially so, 
without adding, as is usual, if made of any 
other material in the form and combination 
described. Webst Pat 20; [Prouty v. Dra- 
per,] 16 Pet [41 V, S.] 341; [Brunton v. 
Hawkes,] 4 Bam. & Aid. 540. But we do 
not now decide this case on this point, being 
inclined. If practicable, to let the parties 
settle their rights on the merits as to the 
originality of the patent 

Another exception hi law to the ruling of 
the court, is tlie admission of the declara- 
tions of Call. The groimd on wliich their 
admission was sought to be justified, seems 
to be that Call was the agent of Bemis, and 
the declarations of the agent will often bind 
the principal. This ground is sound when- 
ever the person Is proved to have been 
agent in that particular business, and made 
the dedarations while engaged in it, and In 
relation to It They then become a part of 
the res gestae, and bind the principal as 
if made by himself. [U. S. v. Goodfng,] 
12 Wheat [25 U. S.] 468; [Sundry Goods, 
etc., V. U. S.,] 2 Pet [27 U. S.] 364; Story, 
Ag. § 134; [Haynes v. Butter,] 24 Pick. 
245. I am Inclined to think here, that, 
in truth, these declarations were made un- 
der such circumstances. But their admis- 
sion being an exception to the general rule, 
that a party is not to be affected by the 
declarations of third persons, It would hare 
been well to have shown with more distinct- 
ness, whether Call's agency extended to this 
particular business, and whetlier the decla- 
rations were made when he xt^as engaged 
in it and not afterwards. 2 Starkic, Ev. 
60; Greenl. Ev. 144; Phil. Bv. 103; [Enos 
V. Tuttle,] 3 Conn. 250; [Sessions v. Little.] 
9 N. H. 271; [Pool v. Bridges,] 4 Pick. 1^78; ' 
[Allen V. Duncan,] 11 Pick. 309. 

Passing by this last fact as not so clear 
either way, as to be decisive of the motion. 
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T proceed to the other cause for a new trial, 
growing out of the new discovery of ma- 
terial evidence since the trial. On that, it 
is thought proper the .i^iry should have an 
opportunity to deliberate, at least once, be- 
fore disposing finally of the riglita of those 
parties. The rules as to su-ih evidence, when 
sufficient or not, to require a new ti-ial, were 
fully considered and explained in Macy v. 
De Wolf, [Case No. 8,933.] The limitations 
are that— 1. The evidenca must not have 
been known before the trial. [Doe v. Roe,] 

1 Johns. Cas. 402; [Vandenroort v. Smith,] 

2 Gaines, 155. 2. It must be material. 
2 Wash. 0. C. 411, [Marshall v. ITniou Ins. 
Co., Case No. 9,134.] 3. It must not bc^ 
merely cumulative. [People v. Superior 
Court of City of New York,] 10 Wend. 2.<?,>. 

There is no doubt here, that most of this 
new evidence has been discovered since the 
trial, and, indeed, a part of it since the mo- 
lion. This is sworn to and not contradict- 
ed. It is true, that in the notice given 
one of the witnesses was referred to before 
the trial, as likely to know sometiiing on the 
subject, and others resided near the parties. 
But the testimony is, that it was not then 
known whether any of them could in truth 
testify to what is material. Nor was that 
known as to some, even when this motion 
for a new trial was made. Next did the 
defendant employ due diligence? In a case 
like this, where the transactions or matter 
to be proved about similar saw-sets In use 
was of such long standing, being twenty 
years or more old, and where the defendant 
was not a party to them, nor supposed to p:)R- 
sess any peculiar or previous knowledge of 
them, I do not see sufllcleut ground for imput- 
ing to him such negligence as should bar him 
from using this evidence. See cases in Fear- 
ing V. De Wolf, [Case No. 4,711.] And so 
far from excluding him from the use of any 
new evidence not discovered when the mo- 
tion for a new trial was made, but ascer- 
tained before the hearing of the motion, and 
before judgment, certainly when the motion, 
as here, is broad enough in form, and early 
enough by our rules, the new evidence ought 
in justice to be considered and weighed with 
the rest. It may be regarded as a breach 
of the rule concerning the proof being newly 
discovered, that if evidence was not, in fact, 
known before the other trial, but ought to 
have been, and probably would have been by 
the exercise of due diligence, a new trial 
should not be awarded in consequence of 
it. It is true here, also, that the new wit- 
nesses did not reside very remote. But it 
is not shown that the defendant knew pre- 
viously what they could testify, or had any 
special reason to suppose they were able 
to give useful testimony. And so far as ho 
might suppose, on general facts and reason- 
ing, that most mechanics would be likely to 
know something of the subject, he certainly 
seems to have resorted to enough of them, 
and xised the testimony of enough at tho 
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trial to show due diligence, so far as reqirired 
by any general information or duty. No*.' can 
there be any question here that the new 
evidence Is material. It goes to the very 
gist of the claim of the plaintiff, the origi- 
nality of hlsi patent It goes, likewise, to 
several new saw-sets, similar In ' structure, 
testified to have been In use some years earli- 
er, besides strengthening tlie old testimony, 
as to some of tlie old saw-sets proved at the 
former trial. Thty ends of justice, therefore, 
render it proper that a jury should, once at 
le-ost, pass upon tills testimony between these 
parties, as to saw-sets not sworn to, nor 
known before, unless it is what the law re- 
gards as merely cumulative. For it is, as 
before named, the last and an Important con- 
dition, as to nowly discovered evidence, that 
it be not merely cumulative. Tliis moans, 
that it be not heaping up farther proof as 
to the same point or fact, on which evidence 
was before offered. If it only sei-ve to 
strengthen such old point or fact, and not to 
introduce any new one to the jury, a now 
trial is not allowable on account of It 

The only difficulty under this rule is, what 
must be considered, In this case, a new point 
or fact and what Is merely cumidatlve, as 
to an old one. When, as here, the general 
defense is placed on the ground that the pat- 
ent of the plaintiff was not original, the 
meaning of the rule cannot be to exclude, as 
cumulative, newly discovered evidence of 
subordinate points or facts bearing on that 
general question. For in such a view, no 
new trial for new evidence could ever be 
obtained, all new evidence relating, as it 
must, if it be pertinent to the general groimd 
or general fact put in Issue before. But it 
must mean that new evidence to a sub- 
ordmate point or fact Is not competent when 
that subordinate point or particular fact was 
before gone into, because It is then cumula- 
tive or additional as to that fact. For ex- 
ample, here It would be a new point or fact, 
that a similar saw-set had been known and 
used in Hartford, Conn., in 1820, by the wit- 
ness Lee, because nothing was proved In re- 
spect to that saw-set before. But it would 
not be a new point or fact, that a similar 
saw-set was known and used in Springfield, 
in 182T, by Pai-sons, becaiise the point or 
fact was before gone into by the evidence, 
and further proof as to that would be mere- 
ly cumidative. Much of this new evidence 
being then as to subordinate points and par- 
ticular facts not before agitated, cannot be 
regarded as cumulative. [People v. Superior 
Court of City of New York,] 10 Wend. 285; 
[Porter v, Talcott] 1 Cow. 359, 382; [Ran- 
dolph V. Inhabitants of Easton,] 23 Pick. 
248; [Guyot v. Butts,] 4 Wend. 579. See the 
precedents on tills in Macy v. De Wolf, 
[Case No. 8,933;] [Warren v. Hope,] 6 
Greenl. 479; 1 Sumn. 451, [Alsop v. Commer- 
cial Ins. Co., Case No. 2G2;] 1 Sumn. 482, 
491, [Ames v. Howard, Case No. 320:] [Peo- 
ple V. Superior Court of City of New York,] 10 
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Wend. 2I)i; [Gardner v. MitcheUJ 6 Tick, 
134; [Parker v. Hardy,] 24 Pick. 24G-248. 
1'he new particular facts or cases of the 
prior us6 of such a saw-set sworn to, are 
on the face of the affidavits very striking 
and numerous. They may all be disproved 
or contradicted at the trial, but they are 
proper to be brought to such, a test. They 
mnke out, prima facie, one of the strongest 
cases to be found in the history of new trials 
for this cause, and require us, therefore, to 
j^i-ant the motion. But in these cases of 
new trials for newly discovered evidence, 
the terms are usually that the costs of the 
former trial be first paid. See the cases 
in Fearing v. De Wolf, [Case No. 4,711.] 
Another reason for such terms here is the 
near residence of the new witnesses and not 
obtaining them before. Though some other 
causes seem to unite in rendering a new trial 
■just, yet as this is the principal and decisive 
one, we think those costs ought first to be 
paid, unless the defendant can offer some 
satisfactory reason for different terms. If 
no such reason be offered during the session, 
the new trial will be allowed on paying such 
costs. 
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Case No. 110. 

AIKEN V. DOLAN 

[3 Fish. Pat. Cas. 197:*Merw. Pat Inv. 95.] 

Circuit Court, E. D. Pennsylvania. June, 1867. 

Patents fob Inventions— Assignment —Equita- 
ble Title— Reissuu — Anticipation — Success- 
ful ExPEltlMENTS— DlSCLAIMEU. 

1. An assignment of a patent for a knitting 
needle "to be applied exclusively to the knit- 
titiK or construction of harnesses for looms, and 
for other purposes," obviously means harnesses 
for looms and harnesses for other purposes. 

2. Wiiere H. aRreed with A. that upon the 
fulfillment of certain conditions, he, H., would 
assign to A. the extended term of certain let- 
tens patent, if the same should be extended: 
Held: That if the conditions had been fulfilled 
A. would have become the equitable owner of 
the extended term. 

3. The conditions not having been fulfilled, 
the former ownership, lej^al and equitable, was 
continued as to third parties, and justice does 
not even require that a decree should be made 
without prejudice to the lights of A. 

4. Whether, under such circumstances, A. 
ought not to have been made a party com- 
plainant or defendant to a bill filed by the as- 
sisncos of H. to restrain a third party from in- 
fringement, quaere. 

5. The decision of the commissioner, extend- 
ing letters patent, could not have been made 
without proof that the patentee had not de- 
rived a fair profit from his invention during 
the first part of the original term. 

6. Such decision, having been made after 
public notice and official investigation, shows 

*[Ueporte<l by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



that throughout the United States he was gen- 
erally considered, as he was still considered 
at the patent office, the first inventor. 

7. Although the work and product of a prior 
knitting needle may have been imperfect, yet 
if both work and product were seen by persons 
who have not yet lost the recollection of them, 
and more than one of the needles, and a ma- 
chine by which some of them were made, 
have been preserved to the present day, this 
would constitute a sufficient prior knowledge 
by others to prevent a subsequent invention 
from being new. 

[Cited in Electrical Accumulator Co. v. Julien 

Electric Co., 38 Fed. Rep. 131.] 
[See Albright v. Celluloid Harness Trimming 

Co., Case No. 147.] 

8. An improvement, though depending upon 
a change of form, may be, in purpose and ef- 
fect, a change in a material part of a process 
of manufacture, and patentable. 

9. An invention may be good which remedies 
a theoretical defect, althouch no injurious ef- 
fects have been observed in practice. 

10. The original model, deposited in the pat- 
ent office, may be examined for the purpose of 
solving any doubt raised by an inspection of 
the drawings. 

11. Where claim was for "the application of 
a latch or tongue applied to the hook of the 
needle, and operated as herein described," and 
the snecification stated that the needle was 
constructed "in the general form shown in the 
drawings," and it appeared that needles with a 
latch or tongue and hook were not new, but 
that needles with a certain curved swell shown 
in the drawings, but not otherwise referred to 
in the specification, were new: Held: That if 
the knowledge of needles without this .swell 
had been universal or general, the declaration 
that the needle was constructed "in the general 
form shown in the drawings" might have suf- 
ficed to restrain the claim to needles made with 
a swell; but, it appearing that the knowledcre 
of the primitive needle, thouph sufficient to de- 
feat a subsequent patent, was very limited, 
the claim was broader than the invention. Thia 
defect might be cured by disclaimer. 

[Cited in Electrical Accumulator Co. v. Julien 

Electric Co., 38 Fed. Rep. 134.] 
* 

12. The complainant by his counsel, propos- 
ing, at the hearing to disclaim any construction 
of a needle which has not the curved swell or 
its equivalent: Held: That such a disclaimer 
would deprive the complainant of all right to 
recover costs in the pending suit, but that there 
might be a decree for perpetual injunction, each 
party to pay his own costs, without any actual 
previous disclaimer of record in the patent of- 
fice. 

13. The defendant having, by the curvature 
of the swell of his needle, at least partially 
adopted the patented improvement, both in 
theory and practice, was adjudged to have in- 
fringed the patent 

In equity. This was a bill in equity filed 
to retrain the defendant from infringing 
letters patent [No. 6,025] for an "improve- 
ment in knitting needles," granted to James 
Hibbert, January 9, 1849, extended to Peleg 
Hull, administrator of James Hibbert, de- 
ceased, for seven years from January 9, 
18G3, and on April 22, 18G3, assigned to 
complainant. 

Two preliminary questions arose upon two 
papers executed during the original term of 
the patent One of them was an assign- 
ment by the patentee in June, 1853, to 
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Darius C. Brown, the granting clause of 
wliich was as follows: 

"Now this Indenture w^itnesseth: That for 
and in consideration of the sum hereinafter 
mentioned, I have assigned, sold, and set 
over \mto the said Darius C. Brown, all 
the right, title, and interest which I have 
in said invention, as secured to me by said 
letters patent in these United States, to be 
applied exclusively to the knitting or con- 
struction of - harnesses for looms, and for 
other purposes. The same to be held and 
enjoyed by the said Darius C. BroAvn for 
his own use and behoof, and for the use 
and behoof of his legal representatives and 
no others, to the full end of the term for 
which said letters patent are or may be 
granted." 

The other paper was a contract between 
Peleg Hull, the administrator of Hibbert, 
and Herrick Aiken, and was, in full, as fol- 
lows: 

"This agreement made and entered Into 
this twenty-third day of September, in the 
year eighteen himdred and sixty-two, by and 
between Peleg Hull, of the city and coimty 
of Providence, and state of Rhode Island, 
administrator of the estate of James Hib- 
bert, late of said Providence, deceased, of 
the first part, and Ilerrick Aiken, of Franlc- 
lin, in the county of Merrimack, and state 
of New Hampshire, of the second part, 
witnesseth: 

"Whereas, the said James Hibbert did, 
In his lifetime, to wit: on the ninth day of 
January, A. D. eighteen hundred and forty- 
nine, obtain letters patent of the United 
States for an improvement in knitting 
needles, which letters patent are now about to 
expire. And whereas, said Peleg Hull, party 
of the first part, was duly appointed and 
qualified according to the laws of said 
state of Ilhode Island, administrator of the 
estiite of said James Hibbert, deceased. 
And whereas, the said Herrick Aiken, party 
of the second part, is desirous of purchasing 
the extension or extended term of said let- 
ters patent, if an extension of said letters 
patent can be obtained, and Is willing to 
pay all expenses of every nature and de- 
scription of obtaining the same, provided 
the extended term of said letters patent 
is assigned to him on the terms and con- 
ditions hereinafter stated and agreed to. 

"Now this agreement witnesseth, that In 
consideration of one dollar by each of said 
parties to the other paid, and of other good 
and sufficient considerations, the receipt 
whereof is hereby acknowledged, the said 
parties covenant and agree to and with 
each other in the manner following, that 
Is to say: First The said Peleg Hull, ad- 
ministrator aforesaid, party of the first part, 
agrees to sign all papers, make all affidavits, 
and do all other lawful acts and things as 
may be deemed necessary and requisite by 
counsel in applying for and obtaining an ex- 
tension of the term of the said letters pat- 



ent; and when the said extension shall be 
obtained, to assign the said extended term 
of said letters patent (within twenty days 
from the date of said extension) to said Her- 
rick Aiken, the party of the second part, or 
his legal representatives. Second. The said 
Herrick Aiken, party of the second [part] 
agrees to pay all expenses of every nature 
and description incurred or to be incurred 
in applying for and obtaining an extension of 
the said letters patent, provided the said 
extended term of said letters patent is as- 
signed to him or Ms legal representatives 
as aforesaid. And he hereby discharges said 
party of the first part, and his heirs and rep- 
resentatives, from all liability for any part 
of the expense incurred in applying for 
said extension, provided said extension is 
not granted. Third. The said Herrick Aiken, 
party of the second part, hereby agrees to 
pay said Peleg Hull, administrator afore- 
said, party of the first part, upon the ob- 
taining and the assigning to said Aiken or 
his representatives the extended term of 
said letters patent, and at the times and 
in the manner following, the sum of twenty- 
four himdred dollars, viz: six hundred dol- 
lars upon dehvery of the assignment of said 
extension of said lettere patent; six hun- 
dred dollars in six months from the date 
of the delivery of said assignment; six 
hundred dollars in twelve months from the 
date of delivery of said assignment; and 
six hundred dollars in eighteen months from 
the date of the delivery of said assignment; 
and said Peleg Hull, administrator afore- 
said, agrees to accept the said sum in the 
manner aforesaid, in full for said extended 
term of said letters patent. 

"In testimony whereof, said parties have 
hereunto interchangeably set their hands 
and seals the day and year first above written. 
"Peleg HuU, [Seal.] 

"Herrick Aiken, [Seal.]" 

The nature of the invention is fully set 
forth in the opinion. The claim of the pat- 
ent was as follows: 

"What I claim as my invention, and de- 
sire to secure by letters patent. Is the ap- 
plication of a latch or tongue applied to 
the hook of the needle, and operated as 
herein described." 

Injunction granted. 

Charles Sergeant, Henry Baldwin, Jr., and 
Oausten Browne, for complainant. 

John B. Gest, E. Spencer Miller, and Fur- 
man Sheppard, for defendant 

CADWALADBR, District Judge. There 
have been two objections to the complain- 
ant's derivation of titie from Hibbert, the 
patentee. One of them is founded upon the 
assignment to Darius C. Brown of all right, 
title, and interest in the invention "to be 
applied exclusively to the knitting or con- 
struction of hamessca for looms and for 
other purposes." This obviously meant bar- 



[1 Fed. Cas. page 235] 

nesses for looms, and harnesses for other 
purposes. The objection, therefore, cannot 
be snstahaed. The other objection depends 
upon the effect of the agreement of Septem- 
ber 23, 1862. I will consider this Question as 
It woiild have been presented if the paper 
had been produced or its loss proved, and it 
had been duly verified. 

If Herrick Aiken had fulfilled the con- 
ditions of tTilfi agreement, he would have 
become the equitable owner of the extended 
term. But, as he does not appear to have, 
in any wise, fulfilled them, the former own- 
ership, legal and equitable, has continued 
as to third persons, if not as between the 
parties themselves. Justice does not even 
require that a decree should be made ex- 
pressly without prejudice to the rights of 
Herrick Aiken, because, If he has any rights, 
legal or equitable, in what may be recover- 
able through this litigation, the complain- 
ant will be accountable to him without any 
such saving clause in the decree. In the 
mean time, the complainant is the sole 
party entitled, in the first histance, to re- 
dress from other persons. If the right of 
action had, on the contrary, been divided 
into fractional shares between the parties 
to the agreement, the defendant should 
not liave been harassed by a suit in which 
they were not all made parties. The pres- 
ent is not such a case. Nevertheless, my 
first impression was that Herrick Aiken 
ought, according to the rules of procedure 
in equity, to have been made a party com- 
plainant or defendant; and independentiy 
of the question of verification, I still have 
some doubt upon the point. It is to be 
regretted that the objection has not been 
removed by amendment. For this, it Is per- 
haps not too late, even how, to apply, if 
the complainant Is desirous to prevent a 
recurrence of the question In the court of 
appeal. 

The case will next be considered upon the 
merits of Hibbert's claim to have been the 
Inventor of the latch needle as an optional 
substitute for the former spring-hook needle 
in knitting machines. The latch needle has 
not altogether superseded the spring-hook 
needle. Botii are hi use; and the spring-hook 
needle, though more fragile, may be a prefer- 
able implement in the manufacture of certain 
fabrics of the finer Idnd. The hook of the 
latch needle Is rigid. The spring-hook needle 
is hollowed at the proper point for flie recep- 
tion of the end of the hook when depressed. 
Of this hollow space, and of the machine by 
which it was made, drawmgs were published 
more than a century ago. The hollow thus 
formed was, long before Hibberfs patent, 
designated in print as a longitudinal groove- 
It acquired, however, in the latch needle, the 
more distinct character of such a groove. In 
this needle, a pivot passes across the groove 
through each side of it. On this pivot the 
latch turns freely, lengthwise, in opposite di- 
rections toward and from the hoolc It is 
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thus turned by the loop of yam passing for- 
ward and backward. This alternating, longi- 
tudinal motion of the latch Is arrested in the 
former direction by the hook, and In the lat- 
ter direction by the termination of the groove 
into which the latch falls back. The speci- 
fication of Hibbert's patent stated that the 
latch needle was designed to work on the 
knitting frames theretofore used. It has been 
objected that the specification does not de- 
scribe the adaptation of this needle to knit- 
ting machines. To this objection a sufficient 
answer is that he claimed only the invention 
of a new and hnproved knitting needle, and 
not the invention of any adaptation of this 
hnproved implement. The latch needles are 
to this day bought and sold, and imported 
from abroad, separately from the knitting 
machine, as the spring-hook needles are, and 
had -previously been. There is no reason to 
doubt that Hibbert honestiy believed himself 
the first haventor of the latch needle. There 
is evidence tendhig to refer the date of his 
Invention to the year 1846. Its true date cer- 
tainly was not later than 1847. His patent 
was Issued January 9, 1840. The hitroduc- 
tlon of latcb needles into general use was, hi 
the language of the answer in this case, "ob- 
structed, perhaps, and retarded by the neces- 
sity of altering machines, changing the na- 
ture of the fabrics, and, hi some measure, by 
the doubts and prejudices of manufacturers." 
But as the answer states, the manufacture 
and use of sudi needles gradually increased 
In extent until 1852, and havhig by this time 
become general, afterward Increased more 
rapidly, "caushig the alteration of machines 
and of fabrics to suit" them, etc The testi- 
mony shows that this more rapid increase did 
not begin till after 1853, and that It may 
probably have been due mainly to improved 
adaptations of knitting machines. On Decem- 
ber 29, 1862, it was decide<l by the commis- 
sioner of patents to extend Hibbert's exclu- 
sive privilege for seven years after the expi- 
ration of the first term of fourteen years, and 
it was extended accordingly. This decision 
could not have been made without proof that 
he had not derived a fair profit from his in- 
vention during the first part of the original 
term. The decision, havhig been made after 
public notice and official investigation, shows 
that throughout the United States he was 
generally considered, as he still was consid- 
ered by the patent office, the first inventor. 
This belief may have been confirmed by the 
knowledge that in February, 1849, the month 
next after that in which his original patent had 
been issued, the invention was patented in 
England to another person as a novelty there. 
For some time after this extension, the rights 
of Hibbert appear to have been generally 
recognized in the United States. A person 
who, since 1853, has constructed "perhaps 
1,000" machines for latch needles, took, in 
1864, a license for making and using needles, 
under Hibbert's patent, at a certain rate op 
toll. At the date of the answer in this case 
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(September 6, 1866), an opposition to the pat- 
ent seems to Imre been more or less oi^an- 
Ized. At this time there were, according to 
the answer, some forty or fifty manufactories 
In the city of Philadelphia alone, which 
worked with latch needles, and employed with 
them from ten to fifteen thousand hands. 

Hibbert's invention thus appears to have 
been original, whether the subject of it was 
new or not. What has been stated sufiices 
to show that the subject had not been gener- 
ally known or used either in the United 
States or in England. From all the proofs in 
the cause, moreover, it fully api>ears that the 
latch needle had never been used with profit- 
able results in either country, certainly not 
in the United States. The needle and its use 
may, nevertheless, have been sufficiently 
known to a few persons to prevent It from 
being new. The improbability of this may 
diminish when we recur to the causes which 
prevented the invention from becoming prof- 
itable during several years next after the 
date of the patent 

A latch needle, according to the general de- 
scription heretofore given, had been devised 
by Jeandean in France, where he obtained a 
patent for it In 1806. His description of it 
was published in a printed book in 1831. 
How far such needles were afterward made 
and used on the continent of Europe, It 
would be useless to inquire, because they cer- 
tainly were made and experimentally used In 
the United States a great many years before 
184C. In one prior instance, at least, they 
were openly used in making an experimental 
fabric. The work and its product were im- 
perfect; but both work and product were 
seen by persons who have not lost the recol- 
lection of them; and more than one of the 
needles, and a machine by which some of 
them were made, have been preserved to the 
present day. This was a sufficient prior 
knowledge by others to prevent tlie subse- 
quent invention of Hibbert from being new. 
I have, therefore, not fuUy considered, the ob- 
jections which have been urged against Jean- 
deau's description of his invention, though I 
have not as yet been convinced of their suffi- 
ciency. 

If the case rested here, the bill must be dis- 
missed. But three questions remain for con- 
slueration: 1. Whether Hiobert was not the 
first inventor of a distinct patentable Im- 
provement of the primitive latch needle; 2. 
Whether, and how, his actual patent can be 
sustained as to this improvement; and, 3. 
Whether his limited right to it has been In- 
fringed. 

I. The primitive latch needle, not only that 
of Jeandeau, but likewise that made and used 
as above in the United States, was formed 
without any elevation or swell at the middle 
of the groove, and without any depression 
beyond the pivot to that extremity of the 
groove which is furthest from the hook. 
At this extremity of the groove, where the 
latch falls back, the end of the latch must. 



in order that the loop may pass under it and 
raise it, be above ttie surface of the needle. 
This remark applies both to the primitive 
latch needle, already described, and to the 
improved latch needle hereafter described. 
But from this cause, in the primitive needle, 
the end of the latch when at this extremity 
of the groove, had necessarily a projection 
upward from the surface of the needle. Now, 
in the primitive needle, the yam when pass- 
ing backward from the hook, was held down 
to the surface, first of the needle and after- 
ward of the latch, and was thus, on reach- 
ing the projecting end of the latch at tiie 
furthest extremity of the groove, jerked 
over the projection, with more or less of 
shock immediately following tension. The 
strain, with shock, must thus have occurred 
after every stitch. Whether any consequent 
Injurious effect was externally perceptible 
in the texture of the fabric, is uncertain. 
There may have been none thus perceptible. 
But, however this may have been, there 
certainly was here, in theory, a defect in the 
operation of the primitive needle — a defect 
which it certainly was desirable to remedy. 
A needle of this primitive form was repre- 
sented in the drawing which accompanied 
Hibbert's caveat, filed in the confidential 
archives of the patent office. T^ie date of 
this caveat was March 31, 18i7. In the 
course of the summer of 1847, Hibbert, when 
at work in a manufactory of coarse hosiery, 
made or caused to be made, latch needles 
with a curved elevation, since called a swell, 
which was highest at the middle of the 
groove, and with such a corresponding eleva- 
tion of the pivot that the end of tlie latch was 
depressed when it fell back at that extremity 
of the groove where the latch of the primi- 
tive needle had xJrojected. upward- The cur- 
vature of the swell was determined so as to 
effect this depression of the latch with a 
sufficient longitudinal extension of the latch 
beyond the furthest extremity of the groove 
to receive the returning thread underneath. 
The remedy of the former defect was thus, 
In theory, complete. The improvement, 
though depending upon a change In form, 
was, la piuT)ose and effect, a change In a ma- 
terial part of the process of manufacture. 
Tension of the yam occurred at the swell, 
but was graduated so as to avoid shock. 
The witness, Emerson, has verified not only 
one of these working needles which has been 
preserved, but also a blank, as it is called, 
of another one, that Is to say, an unfinished 
needle, with the swell prepared for the pro- 
cess by which the groove was to have been 
made. He states expressly that he com- 
menced making such needles in June, 1847, 
and continued making them until October, 
1847. The earliest construction of a needle 
with such a swell by any other person was 
at a later period in that year. Emerson, who 
worked by the hour for the hosiery company 
by whom Hibbert was employed, Is explicit 
as to the date of the summer of 1847. Two 
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other witnesses depose not less explicitly to 
tlie making of such needles by Hibbert. One 
of them says it was In the summer of 184G, 
and fixes the time by a visit of the third 
witness to Squam and Cape Ann during that 
summer. The latter witness deposes that it 
was in the month of June, Immediately after 
the battle of the Rio Grande, and that he 
did not Imow whether it was 1846 or 1847, 
adding: "I went to Cape Ann on a visit im- 
mediately after those battles, and what lixes 
it In my mind Is, the old gentleman whom I 
visited was much taken up with the matter, 
and could talk of nothing else; he was very 
patriotic; and during my stay at Cape Ann, 
there was one of those needles made and 
put in the loom." It Is to be observed that 
though the first battles on the Rio Grande 
occurred in May, 1846, yet, in the foUowhig 
year the campaigns elsewhere in Mexico were 
probably of quite equal interest to the wit- 
ness's talka-tive patriotic friend, and that the 
witness himself says he does not know wheth- 
er the year was 1846 or 1847. I would have 
some difficulty In reconciling 1846 with Hib- 
bert's drawing, which accompanied the caveat 
of March 31, 1847. There is no such difficulty 
If we apply the testimony of these two wit- 
nesses to the year 1847. T^us understood, 
they confirm Emerson, and he confirms their 
statements. The specification of Hibbert's 
patent was prepared afterward. It stated 
that he constructed his needle in the general 
form shown In drawing, all of which rep- 
resent a needle with such a curved swell. 
He thus appears, upon the proofs, to have 
imquestionably been the first inventor of such 
an improved latch needle. But independent- 
ly of any question as to the legal sufficiency 
of the specification, the respondent has re- 
lied on the drawings accompansring It as 
showing an upward projection of the end of 
the latch greater than consists with his hav- 
ing had the conception of any true theory 
of this improvement. The drawings were 
sketched very roughly; and without a com- 
parison of them with the model in the patent 
office, there might possibly have been some 
little doubt under this head. The doubt is 
precisely such a one as a model may properly 
resolve. The model has been produced. Up- 
on a first inspection of it the doubt seemed 
to be increased rather than removed, for 
the latch did not fall back to the bottom 
of the groove. An examination showed, how- 
ever, that the latch has not now the free 
turn, or sweep back, described In the specifi- 
cation. This want of free play in the latch 
was evidently occasioned by an accidental 
compression of the groove. The cause of the 
compression was apparent extemallj'. The 
latcli. when it was gently forced down to the 
bottom of the groove, where it would have 
dropped back, If the play were free, had 
no upward projection. Nor had the latch in 
the needle produced by Emerson, in which 
the play was free. The accidental condition 
of tlie model Is imimportant. Its normal 



condition is quite obvious, and when properly 
considered, removes any doubt which the 
drawings might otjherwlse have suggested. 

II. But when the actual invention is thus 
referred to this improvement alone, the claim 
in the specification is too broad. It states 
that the invention consists in the application 
of the latch or tongue in connection with the 
hook of the needle, sweepbig freely back and 
forth upon tiie center pin. The general ope- 
ration of a latch needle is described, without 
any specific restriction to the form represent- 
ed in the drawings. Then follow the words: 
"What I claim as my invention is the ap- 
plication of a latdh or tongue applied to the 
hook of the needle, and operated as herein 
described." If the knowledge of latch 
needles of the primitive form had been uni- 
versal, or even general, among those best 
acquainted witti the use of knitting ma- 
chines, the declaration that he constructed 
his needle in the general form shown In the 
diuwings, might perhaps have sufficed to 
restrain the claim to the specific improve- 
ment in the curved needles exemplified in 
the form with a sweU, and includlftg, of 
course, other curvatures of equivalent effect. 
But this Interpretation is both morally and 
legally Inadmis^ble. According to the proofs 
of the state of the art at that period, the 
knowledge of the primitive latch needle, 
though quite sufficient to defeat a subsequent 
patent, was very limited— so limited as to 
exclude all possibility of the inference of 
any general knowledge on the subject. The 
patent is therefore broader than the actual 
novelty of the invention. By a proper dis- 
claimer of the invention of latch needles 
without any such curvature, the patent would, 
however, be sustamable for the actual im- 
provement. The complainant proposes, 
flirough his counsel, to disclaim any con- 
stnictlon of a latch needle which has not a 
swell or its equivalent substantially as shown 
in the drawings, and to repeat. In the words 
of the original specffication, that what he 
claims as the invention of the patentee is the 
application of the latch or tongue, etc., oper- 
ated as therein described. The effect of such 
a disclaimer will be to deprive the complain- 
ant of all right to recover costs in the present 
suit But a court of equity sometimes con- 
siders that which might and ought to be done 
as having already been done. There may, 
therefore, be a decree for a perpetual injunc- 
tion, each party to pay his own costs, with- 
out any actual previous disclaimer of record 
in the patent office. According to the deci- 
sion of the supreme court in 0*ll?illy v. Morse, 
15 How. [56 U. S.] 121, it might perhaps be 
supposed that I should go further, and, be- 
fore any actual dlsdairaer, decree an account, 
or order an issue quantum damnlticatus. But 
I do not think that a court, whose decision is 
liable to revision upon appeal, should, In 
such a case, make any decree beyond the 
perpetual Injunction without an actual dis- 
claimer previously recorded in the patent 
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■office. In the present stage of the case, there- 
fore, I can do no more than award the In- 
junction, with leave to disclaim, and after- 
ward to move for such further order for an 
account, etc., as may be deemed proper. 
Whether an Injunction shall be thus awarded 
-depends upon the decision of the third ques- 
tion. 

III. Has the defendant Infringed the com- 
plainant's rights, restricted, as they are, to 
the specific improvement invented? It will 
be recollected that the latch needle with a 
■curved swell was used by Hibbert in the 
manufacture of the coarsest fabrics. Instead 
-of a curved elevation, thus highest where the 
pivot crosses the groove, the latch needles 
afterward used for finer work had a curved 
depression beyond the pivot, toward the ex- 
tremity of the groove which is furthest from 
•the hook. For the prevention of shock or 
erk at the end of the latch, this depression 
was, in effect, a mere equivalent for the 
rswell. In the application of this remark, the 
comparison must be with the primitive latch 
needle. The curved depression was, in an- 
other' respect, an improvement upon the 
swell. This improvement consisted in main- 
taining a more equal tension of the yam. 

The defendant objects that the needle with 
-a swell was unfit for the manufacture of 
finer fabrics; that for all fabrics tlie swell 
was a positive disadvantage Instead of an 
improvement, and that the curved depression 
is altogether different, and was a real Im- 
provement He admits and justifies his use 
of latch needles with the latter curvature. 
'On examining these needles, their cutvature 
appears to have been so determined as to 
become a precise equivalent for the swell 
in preventing an upward projection of the 
end of the latch at the extremity of the 
groove furthest from the hook. Assuming 
the correctness of -his objection to the swell, 
and of his assertion of the superiority of the 
depression, these are not absolute, but rela- 
^ve differences between the effects of the 
two curvatures. The latter curvature was at 
least a partial adoption of the patented im- 
provement, both in theory and in practice, 
and was therefore an infringement. The de- 
fendant has also used other latch needles 
with just such a curved swell as the draw- 
ings of Hibbert's patent exhibit. This he 
Justifies or excuses upon the allegation that 
the swell was a mere objectionable excres- 
cence, caused by the method of making the 
needles. In the language of his principal 
witness, <Qiey are made by swedging out the 
slit or grove, instead of sawing it out. He 
•describes this process of swedging, and how 
it may produce the bulge or swell upward. 
The argument hereupon Is, that by filing 
down the swell, the needles, though im- 
paired in strength, might be more useful for 
certain kinds of work. To all such argu- 
ments, upon the mere question of iufringe- 
inent, the ordinary answer would suflflce. Let 
tihe swell be filed off, and the needle, without 



It, may be used. It is not necessary, there- 
fore, to inquire whether the spring needle 
might not be preferable for such work as 
would require the swell to be filed out. 

But, upon this part of the case, I was, dur- 
ing the second argument, veiy desirous to 
learn whether, before Hibbert's patent, spring 
needles had been made with such a bulge 
or curvature. They are now sometimes made 
with it, and If this had occurred before the 
patent, I was not quite certain whether it 
might not, perhaps, with reference to the 
phraseology of the specification, have some 
legal operation upon the effect of the com- 
plainant's proposed disclaimer. It now ap- 
pears that spring needles were, of old, made 
witii a lateral or outward bulge; but it has 
not appeared that they ever had a bulge or 
swell upward. The mquiry, therefore, does 
not arise; and this part of the case depends 
upon the question of infringement alone. 
Upon this question the argument for the de- 
fendant can not be sustained. He should, 
therefore, be enjoined against making or 
using any such needles as those of which 
specimens are exhibited on the paper an- 
nexed to the deposition of John Taylor, and 
against using any needles of such a curvature 
as to depress the end of the latch where it 
falls back at the extremity of the groove 
furthest from the hook, or any curvature of 
equivalent effect. 

[NOTE. Patent No. 6.025 has not been in- 
volved in any litigation other than above, so 
far as shown by reported cases prior to 18S0.] 



Case No. 111. 

AIKEN V. EDRINGTON et a!. 

[15 N. B. R. 271.] 

Circuit Court, S. D. Mississippi. Nov., 1876. 

Bankruptct — RioHTs OF SxnAXOEus — Equal 
Equities — Assioxeb as Agknt fok Cheditohs 
— Pleadisg- 

[1. E., St., desiring to screen his prooerty 
from creditors, advanced money to pay off cer- 
tain mortgages, the mortgagee, by procnrement 
of E., Sr., transferred the mortgage debts and 
security to B., Jr.. who was adjudicated a 
bankrupt on the petition of his creditors, and 
The assignee in bankruptcy foreclosed the mort- 
gages and received the proceeds. Complainant, 
an assignee of a judgment creditor of E.. Sr., 
claimed such proceeds as the property of E., 
Sr. Held, that the bill was not demurrable in 
failing to allege that complainant was the own- 
er of his demand at the time of the fraudulent 
transfer, he being entitled to all the rights of 
his assignor in the premises.] 

[2. In such case the creditors of B., Jr., could 
not be affected by any secret trust on his part 
for the benefit of B., Sr.; and their equities 
with respect to the fund in the hands of the as- 
signee being equal to those of the creditors of 
E., Sr., and the mere fact that sucli fund was 
in the hands of the assitmee amounting to an 
appropriation thereof to the use of the creditors 
of the bankrupt, E., Jr.. they could not be 
compelled to surrender the same in favor of 
complainant.] 

[3. An assignee in bankruptcy, in all else 
than in setting aside property exempt to the 
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bankrupt, is the asent of the law for the ben- 
efit of creditors; and a fund in his hands real- 
ized from the assignment is to be deemed ap- 
propriated to the use of the creditors, as be- 
tween such creditors and others having equal 
equities with respect to such fund, before it 
passed to the assignee.] 

In bankruptcy. 

A- H. Etondy, for complainant. 
Cotchings & IngersoU and Pittman & Pitt- 
man, contra. 

HILL, District Judge. This is a blU illed 
by complainant against said Edrington, Sr., 
11 nd O'Reilly, assignee in bankruptcy of 
Steele & Edrington, and who is also assignee 
of said William H. Edrington, Jr., to subject 
to the satisfaction of a judgment at law ob- 
tained by complainant against W. H. Ed- 
rington, Sr., a fund now in the hands of said 
O'Reilly as assignee of said W. H. Edring- 
ton, Jr., and which it Is alleged is the money 
of said Edrington, Sr., and as to the com- 
plainant subject to the payment of his judg- 
ment The questions now submitted for con- 
sideration arise upon the demurrer of O'Reil- 
ly to the bill, and amended bill of com- 
plainant. 

The first ground of demurrer insisted upon 
in argument Is that the bill upon its face 
shows that if complainant had any rights, 
they accrued more than two years before 
filing his bill, and that his remedy is barred 
by the limitation of two years provided in 
the bankrupt law, and that neither the 
original bill nor amended bill avers sufficient 
facts in avoidance of the bar. This ground 
of demurrer is wdl taken as to the orighial 
bin. If, however, the grounds stated in 
avoidance of the bar applied to O'Reilly, 
as concealing the alleged fraud between Ed- 
rington, Sr., and Edrington, Jr., the demur- 
rer would not be on this point well taken. I 
am in doubt as to its application to O'Reilly, 
and therefore think it best to overrule the 
demurrer on this point, reserving to the de- 
fendant the right to set up the same de- 
fense in the answer, if an answer shall be 
required upon other grounds of demurrer 
being overruled. Another ground of demur- 
rer insisted upon Is that complainant does 
not show by his bill that he was a creditor 
of W, H. Edrington, Sr., when the fraudu- 
lent disposition of his funds was made, and 
out of which the equitable claim insisted up- 
on is alleged. To entitle the complainant 
to the relief asked, it is necessary to allege 
and prove that the demand under which he 
claims was In existence when the alleged 
fraud was committed. The bill does not al- 
lege that complainant was the owner of the 
demands when the fraud was committed, and 
if It depended upon his being the owner of 
the demands at that time, the demurrer on 
this point would be well taken, but It is 
alleged that he is the assignee of these de- 
mands and that they did then exist. I am 
inclined to the opinion that the assignee of 



the demands is entitled to the same rights 
that the assignor would have been had the 
assignment not been made, and on demurrer 
hold this objection not well taken. The 
main ground relied upon is that the bill does 
not allege such facts as will entitle the com- 
plainant to any equitable relief. 

The substance of the allegations and char- 
ges made In the bill as grounds for the re- 
lief sought are, that Edrington, Sr., was the 
owner of a considerable sum of money which 
be wished to conceal from bis creditors, and 
especially those whose debts were afi<;r- 
wards assigned to complainant, and, witb a 
view of defrauding them, made an arrange- 
ment with Holt and Mrs. Shipp to pay oflC 
two mortgages executed the one by Holt and 
wife, and the other by Mrs. Shipp, to se- 
cure certain indebtedness of said bargains 
respectively to one E. Peal, their commis- 
sion merchant in New Orleans, and for the 
foreclosure of which bills were then pend- 
ing in the chancery court of Adams county. 
These mortgages conveyed the interest of 
the bargains in a large tract of land in Issa- 
quena county, as a security for the satisfac- 
tion of the mortgage debts. By the arrange- 
ment the notes of the parties were executed 
for the money advanced to Peal, who trans- 
ferred the mortgage debt and security to 
W. H. Edrington, Jr., to whom the notes 
were made payable. The suits for the fore- 
closiu*e were prosecuted to final decrees, and 
the land directed to be sold to pay the mort- 
gage debts, or, as between Edrington and 
the parties, the notes so executed to Edring- 
ton, Jr. These nqtes not having been paid, 
and Edrington, Jr., having been adjudicated 
a bankrupt upon the petition of the creditors 
of Steele & Edrington, which included the in- 
dividual estate of Edrington, Jr., the Inter- 
est in the suits for foreclosure of the mort- 
gages havhig been assigned to Edrington, Jr., 
proceedings were taken by O'Reilly, aasignoe 
in bankruptcy of Edrington, Jr., to enforet* 
the payment of these decrees, as the assetJj 
of said Edrington, which, resulted in a aile 
of the lands by the decree of the distinct 
court for this district, and that O'Reilly, the 
assignee, now holds the proceeds in the 
shape of notes given for the purch:ise-money. 
The claim set up by complainant to this 
fund is, first, that the money was the money 
of Edrington, Sr., that the whole transaction 
was a fraudulent contrivance to prevent it 
from being subjected to the payment of his 
debts; secondly, that Edrington, Jr., was 
only the trustee of Edrington, Sr., and that 
the title to the money realized did not pass 
to O'Reilly, assignee. It is insisted by 
O'Reilly's counsel, that, conceding tlie equity' 
(<f complainant as to Edrington, Jr., If no 
bankruptcy had intervened, the equities of 
the creditors of Edrington, Jr., are equal to 
those of Edrington, Sr.; that this fund is the 
result of a litigation commenced by the cred- 
itors of Edrington, Jr., and prosecuted by 
his assignee for the use of his creditors; and 
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tlmt, their equities being equal to tliose of 
complainant, thoy being first in time cannot 
be required to give up the fruits of their neg- 
ligence, [diligence.] Upon the other hand, it 
is insisted by complainant's counsel that 
O'Reilly is a mere stakeholder as to this 
fund, and that he cannot set up any right 
against complainant that could not have 
been set up by Edrington, Jr. I am satis- 
fied that if this were a bill against Edring- 
ton, Jr., the allegations made in the bill, if 
not denied and If established by the proof, 
would entitle the complainant to the relief 
prayed for. But the assignment having been 
made to and in tlie name of Edrington, Jr., 
his creditors had a right to look to that as 
a fund for payment of the debts con- 
tracted by said Edrington, as much as did 
the creditors of his father to look to his es- 
tate for die payment of their debts. The ap- 
propriation of the money so fraudulently 
made, as alleged, was, if a trust, a secret 
one and not obligatory upon the creditors of 
Edrington, Jr., who were ignorant of it. 
It being fraudulent as charged, Edrington, 
Sr., was estopped from claiming. I am very 
much inclined to the opinion that the equi- 
ties of the creditors of the Bdringtons to 
this fimd are at least equal, if those of the 
son are not superior. But, considering theiu 
as equal, the question arises as to the pres- 
ent status of the fund. Have the proceed- 
ings had resulted in an appropriation of it 
to the creditors of Steele & Edrington, or 
tlie individual creditors of Edrington? If so 
they cannot be compelled to part with It 
to one whose rights are not superior. 

The solution of the question presented de- 
pends very much upon the relation the as- 
signee sustains to the bankrupt and to his 
creditors. The only relation he sustains to 
tlie bankrupt or office he performs for him is 
to set aside his exempt property; in all else 
he is the agent of the law for the benefit of 
the creditors; in other words, his duty is to 
collect the bankrupt estate for distribution 
among the creditors according to their re- 
spective rights and priorities. The assign- 
ment of the bankrupt's estate to liim con- 
fers upon him, as a general role, only such 
title to the estate legal or equitable as the 
bankrupt possessed. Whatever that title may 
be it is his duty to assert for the benefit 
of the creditors, and as the representative of 
Hie creditors he may, and it is his duty 
to, go further, and recover from the assignees 
of the bankrupt any property or other as- 
sets which the creditors themselves could 
have recovered, though the bankrupt him- 
self might have been estopped from its re- 
covery. The bankruptcy operates as an In- 
junction against the creditors to proceed by 
the usual remedies against the bankrupt and 
Us fraudulent assignees; so that this riglit 
in the assignee Is indispensable to tlie ends 
of justice. When the creditor proves his 
debt it has all the effect of a judgment 
against the estate of the bankrupt, and 



draws to it all the beneficial results of a 
judgment at law, a decree in chancery, for 
the satisfaction of his demand as far as the 
bankrupt estate will afford such satisfac- 
tion. 

The assignee, for the purpose of obtaining 
this satisfaction, is required to pursue anfl 
take In possession the bankrupt's estate, of 
wJiatever kind or character it may consisr, 
and to reduce it into money, and pay tho 
same into court or to such persons as the 
court by its order may direct; in the per- 
formance of this duty ho supplies the place 
of the sheriff or mar^al. This being so, the 
property or funds, when received by Wm, 
is in effect an appropriation of the assets to 
the use of the creditors, as much so as if 
seized or sold by the sheriff or marshal; and 
if not recoverable from the sheriff or mar- 
shal, if held by them unaer legal process, 
cannot be recov;.red fK>m the assignee. It 
follows that. If the premise is correct, that 
the equity to this fund in the creditors of the 
banknipt is equal to that of complainant, 
the logical and legal result must be that 
they cannot be required to surrender it, al- 
though if complainant had first pursued and 
obtained possession of it, it could not have 
been taken from Mm. I have considered 
the rules of law stated, and so ably present- 
ed by the learned counsel of complainant, 
and at first was of opinion that the demur- 
rer should be overruled, and the defendant 
required to answer; but having come to the 
conclusion that complainant has no superior 
equity to the fund over that of the creditors 
of the bankrupt, and the further conclusion 
that there has been an appropriation of the 
fund in their favor as against all claims not 
superior to that which they hold, I can see 
no other result than the defeat of complain- 
ant's claim to this fund. If correct in this 
it will save trouble and cost to sustain the 
demurrer and dismiss the bill and let the 
cause go to the supreme coiu-t on the ques- 
tion as decided. If the complainant sees 
proper to take this course the fund will be 
decreed to await the result. Therefore the 
decree will be that the demurrer be sus- 
tained and the bill dismissed. 



Case No. 112. 

AIKEN V. FERRY. 
[6 Sawy. 79.]* 
Circuit Court, D. Oregon. Nov. 7, 1879. 

DliCISIONS OF THE LaKU OFFICE— RiGHT TO COS- 

TBST— Pre em I'TJox— Statute of Fhauds. 

1. The action of the land ofiice upon the 
questions of fact arising in the course of its 
business is concluslTe upon other tribunals, 
unless it appears that such action is the result 
of fraud or mistake, otiier than an error of 
judgment in estimating the value of evidence, 
or making deductions therefrom; but, for er- 
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ror in the construction or amplication of the 
law relating to such business, its decisions may 
be reviewed and modified or annulled by the 
courts. 
[Cited in Stevens v. Sharp, Case No. 13,410; 
Shively v. Welch, 20 Fed. Rep. 32.] 

2. The pre-emption act requires a pre-emptor 
to inhabit the tract claimed by him, and this 
means to abide there, — to actually reside upon 
the premises until the final proof and payment 
is made. 

3. No one can be heard to question or contest 
the risht of another to a patent for ptibiic land 
until he shows some right in himself in or to 
the premises. 

4. The right of pre-emption is not an interest 
in the land, but the right to be preferred^ as a 
purchaser of a certain portion of the public do- 
main, and it accrues when the settler has com- 
plied with the prerequisites of the act by mak- 
mg his settlement and filing his declaratory 
Rtatement. 

5. If a settler under the pre-emption act is a 
qualified pre-emptor at the time of filing nis 
declaratory statement, he is entitled, as against 
the United States, to become the purchaser of 
the premises. 

6. The term "proprietor," as used in the in- 
hibition contained in section 10 of the pre- 
emption act, (5 Stat. 455; Rev. St. § 2260,) 
means an absolute and legal owner; and there- 
fore where one owns land in trust for another, 
or has entered public land with cash or scrip, 
but has not received a patent therefor, he is 
not such a "proprietor" thereof, and is there- 
fore not thereby disqualified to acquire the 
right of pre-emption. 

7. Upon an erroneous construction of the law 
relating to the qualification of a pre-emptor, 
the land ofiice canceled the entry of A., and 
issued a patent to F., a junior settler, for a 
portion of the tract entered by A. Held, that 
F. was a trustee for A. as to such portion, and 
must convey the same to him on receiving the 
purchase price thereof. 

8. A parol contract in relation to lands, if set 
out in the bill, is to have the same efEect, as 
against the plaintiff, as if it had been made in 
writing. 

I In equity. BUI by James Aiken against 
Jauics D. Feny for injunction. Heard on 
bill, answer, replication, exhibits, and proofs. 
Decree for plaintiff.] 

Walter W. Thayer, for plaintifC. 
Ruf us Mallory, for defendant. 

PKADY, District Judge. This suit Is 
brought to enjoin the defendant from enfor- 
cin.ij ;i judgment of this com^ for the recovery 
of tlie possession of the south-east quarter of 
the south-east quarter of section 2, and the 
north-east quarter of the north-east quarter 
of section 11 of township 27 south, of range 13 
west, of the Wallamet [Willamette] meridian 
and that the patent to said premises hereto- 
fore Issued by the 'United States to George 
W. Pratt, the vendor of the defendant, be 
held to Inure to the benefit of the plaintiff, 
and that the defendant be required to release 
his Interest therein to the plaintiff. The 
case was heard upon the bill, answer, repli- 
cation, and exhibits, and the depositions of 
numerous witnesses. 

The material facts establishea hy the testi- 
mony are as follows: In 1S03, James Aiken, 
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the plaintiff, made a settlement and resi- 
dence upon a defined portion of the public 
lands near the Isthmus slough in Coos coun- 
ty, Oregon, and within what proved to be- 
township 27 south, of range 13 west, of tte 
public surveys, with a view to acquire the 
title thereto tmder the pre-emption laws of 
the United States; and cultivated the same 
and made substantial and valuable Improve- 
ments -Qiereon. In the early part of 1869, 
and after the line between the said township 
27 and township 26 had been run, the plain- 
tiff concluded that the area of one hundred 
and sixty acres, which should include his 
then dwelling-house, would noi extend to his 
southern and eastern line, and therefore built 
another dwelling-house upon the tract further 
east and south, and on what Is now known 
as the south-west quarter of the south-east 
quarter of section 2 of said township 27, and 
within the limits of the clearing and ctilti- 
vatlon made by him before that time, and 
moved therehi in the month of May of said 
year, and continued to reside there, and im- 
prove and cultivate the premises, including 
a portion of the legal subdivisions in con- 
troversy, until after April 16, 1872. 

The eastern line of the plaintiff's original 
location was a line drawn due north and 
south from a large dead fir tree standing in 
the north-east quarter of the north-east quar- 
ter of section 11, and two himdred and 
seventy-four feet west of the east line of said 
sections 2 and 11. 

In March, 1869, George W. Pratt was 
living in a hotise belonging to the plaintiff 
near the Isthmus slough, when, upon the 
suggestion of the plaintiff, he determined to 
make a settiement upon a quarter section 
of the unsurveyed public lands lying imme- 
diately to the west of the plaintiff's settle- 
ment, and said plaintiff went with said 
Pratt, upon the land, and showed him saidl 
dead fir tree and his east line as aforesaid,, 
and it was then and there understood and 
agreed, by and between said plaintiff and: 
Pratt, that said line should be the actual 
boimdary between their locations, and that 
If the line of the public survey should not. 
coincide therewith, and either of them was,, 
therefore, required to go beyond said agreed! 
line to the nearest line of said survey ini 
making his declaratory statement and proof 
of settiement before the register and re- 
ceiver, he would, as soon as he obtained tltie 
to his pre-emption, release or convey the 
same to the other back to said agreed line or- 
boundary. 

In piusuance of this arrangement, Pratt 
commenced to improve his location, and dur- 
ing the years 1869 and 1870 cleared three or 
four acres of the land to the east of the 
agreed line, and cultivated some portion of 
the same, but continued to reside with his 
family In the plaintiff's house on the slough. 
In June, 1870, Pratt commenced to clear a 
place for a house a short distance to the 
west of the agreed line, and in the fall of 
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that year built a small house of sawed lum- 
ber thereon, and moved into the same with 
his famUy, where he resided until January, 
1871. Between this date and February, 
1S72, he did not reside upon the location. 
At the latter date he returned to the place, 
and resided there untQ the latter part of the 
summer of 1872, and during the contest be- 
tween himself and the plaintiff before tlie 
register and receiver, when he left the prem- 
ises permanently. In September, 1870, when 
Pratt commenced to build this house, the 
plaintiff went upon the ground and protested 
against the act as a violation of his right 
and a breach of the agreement between 
them. Pratt admitted the agreement, but 
justified his conduct upon the ground that 
the plaintiff could not hold the land any 
way. 

Township 21 was surveyed in October, 
1871, and the plat and survey were approved 
In March, 1872. 

On June 21, 1S69. the plaintiff filed witli 
the register and receiver his declaratory 
statement as a settler upon "unoffered and 
unsurveyed" lands, describing therein the 
premises by metes and boxmds, and as "con- 
taining one himdred and sixty acres, more 
or less;" and on March 30, 1872, made his 
declaratory statement before the same of- 
ficers as a settler upon lands "not subject to 
the private entry," and described as the 
south half of the south-east quarter of sec- 
tion 2, and the north half of the north-east 
quarter of section 11 in said township 27, 
and alleging a settlement thereon, on May 
20, 18G9; and on April 16 thereafter made 
final proof and payment therefor, and ob- 
tained a certificate from the ofiicers afore- 
said, to the effect, that he had become the 
purchaser under the pre-emption laws of the 
said legal subdivisions of the public lands. 
On April 17, 1872, Pratt made a declaratory 
statement before the register and receiver 
as a settler under the pre-emption laws, for 
the south-west quarter of the south-west 
quarter of section 1, the south-east quarter 
of the south-east quarter of section 2, the 
north-east quarter of the north-east quarter 
of section 11, and the north-west quarter of 
the north-west quarter of section 12, alleg- 
ing a settiement thereon March 1, 1869; and 
on the thirteenth of May thereafter made 
final proof and payment therefor. After 
Pratt had filed his declaratory statement, al- 
leging a settiement prior to that claimed by 
the plaintiff in his statement, the latter filed 
an amended statement, alleging that his set- 
tlement actually commenced in 1863, and 
that he had not deemed the date of the com- 
mencement of his settiement material, and 
asiced to have his declaratory statement 
amended accordingly. On August 2, 1872, 
the commissioner of the general land ofiice 
suspended Pratt's entry because it was in 
conflict with the plaintiff's, and directed tlie 
register and receiver to appoint a day to hear 
the parties to the conflict. The contest was 



[1 Fed. Cas. page 242] 

then heard before the register and receiver, 
who thereupon transmitted tiie case to the 
commissioner with their opinion in favor of 
the entry of Pratt. 

On June 24, 1874, the commissioner de- 
cided the contest in favor of Pratt, upon the 
ground "that at the time Aiken filed for 
the tract claimed by him he was not a qual- 
ified pre-emptor, and has no right to the 
land In dispute," because on January 22, 
1872, he "was the owner in his own name" 
of section 30, township 20, range 13 west, 
although on Marcli 12 of the same year he 
had sold and disposed of an imdivided three- 
fourths of the same; and because on June 
1, 1871, he, jointly witii five others, located 
two thousand and eighty acres of public 
lands in the district of lauds subject to sale 
at Roseburg, Oregon, upon agricultural col- 
lege scrip Issued to the state of Texas, and 
on the same day entered with said others 
for cash, at the land office in said district, 
three thousand five hundred and twenty 
acres, and on February 1, 1872, entered at 
the same place and In lilie manner one thou- 
sand five hundred and twenty acres, of pub- 
lic land, thereby becoming the owner of a 
one-sixth interest in seven thousand one 
hundred and twenty acres of land, wliich 
entries and location were then In force and 
the interest of Allien therein still owned 
by him. On August 5, 1875, the acting sec- 
retary of the Interior affirmed the decision 
of the commissioner, and on October 1, 1875, 
a patent was issued to Pratt in accordance 
therewith. Tlie opinion of the commissioner 
also finds that Pratt commenced "a bona 
fide settiement on the tract claimed by him," 
on March 1, 1869, but that his residence 
thereon did not commence until 1870. It 
ignores the amended declaratory statement 
of the plaintiff, and gives the date of his 
original one incorrectly as April 5, instead 
of March 30, 1872; and also states the num- 
ber of acres of land located by the plaintiff 
and others with agricultural college scrip 
incorrectiy at two thousand two hundred 
and eighty acres instead of two thousand 
two himdred and forty. But the decision 
of the commissioner in favor of the entry of 
Pratt and against that of the plahitiff was 
not made upon the question of the priority 
of settiement, but solely and explicitiy upon 
tiie ground that Ailcen was disqualified to 
enter lands as a pre-emptor on account of 
his interest in other entries and locations 
aforesaid; which decision is alleged by tiie 
plaintiff to have been erroneous. 

On December 22, 1875, Pratt conveyed the 
premises included In his entry to the de- 
fendant for the nominal consideration of 
eight hundred dollars cash in hand, but in 
fact for three hundred dollars cash and a 
promise to pay tlie romalning live hundred 
dollars when the riglit to the eiglity acres, 
involved in this suit, sliould be finally deter- 
mined in favor of Pratt, and the same is 
not yet paid. 
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This court Is now asked to review the 
Action of the land office in this matter, and 
the question arises at the threshold of the 
inquiry how far such action Is binding and 
conclusive iipon the courts. The general 
rule on the subject is very clearly laid down 
by the supreme court, but, owing to the na- 
ture of the subject, some difficulty and dif- 
ferences of opinion wiU sometimes rise In 
the application of it In Johnson v. Tows- 
ley, 13 WalL [80 U. S.] 83, Mr. Justice Mil- 
ler, in delivering the opinion of the court, 
lifter admitting "the general doctrine that, 
when the law has confided to a special tri- 
bunal the authority to hear and determine 
certain matters arising in the course of its 
duties, the decision of that tribxmal within 
the scope of its authority is conclusive upon 
all others," and that the action of the land 
office in issuing a patent for any of the pub- 
lic land, subject to sale, is conclusive of the 
legal title wherever this title must control, 
defines and limits the scope of judicial in- 
quiry in such cases as follows: 

"On the other hand, there has always ex- 
isted in the courts of equity the power, in 
certain classes of cases, to inquire Into and 
correct mistakes, injustice, and wrong in 
both judicial and executive action, however 
solemn the form wliich the result of that 
action may assume, when it Invades private 
rights; and by virtue of this power the AtihI 
judgments of courts of law have been an- 
nulled or modified, and pateits and other 
Important instruments, issuing from the 
crown or other executive branch of the gov- 
ernment, have been corrected or declared 
void, or other relief granted. No reason is 
perceived why the action of the land office 
should constitute an exception to this prin- 
ciple. In dealing with the public domain 
imder the system of laws enacted by con- 
gress for their management and sale, that 
tribunal decides ttpon private rights of great 
value, and very often, from the nature of its 
functions, this is by a proceeding essential- 
ly ex parte, and peculiarly liable to the In- 
fiuences of frauds, false swearing, and mis- 
takes. These are among the most ancient 
and well established grounds of the special 
jurisdiction of courts of equity, just referred 
to, and the necessity and value of that ju- 
risdiction are nowhere better exemplified 
than in its application to cases arising In 
the land office." 

In the subsequent case of Shepley v. Cow- 
an, [91 U. S.] 340, Mr. Justice Field, In 
speaking for the court, says, that if the of- 
ficers of the land department "err in the 
construction of the law applicable to any 
case, or if fraud is practiced upon them, or 
they themselves are chargeable with fraud- 
ulent practices, their rulings may be re- 
viewed and annulled by the courts; * * * 
but for mere errors of judgment upon the 
weight of evidence In a contested case be- 
fore them, the only remedy Is by appeal 
from one officer to another of the depart- 
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ment, and perhaps, under special circumstan- 
ces, to the president" 

Guided by the rule furnished by these 
cases, it is evident that this court can not 
review the action of the land office, how- 
ever erroneous, if fairly and regularly had, 
upon the mere question of fact as to which 
was the prior settler upon the disputed prem- 
ises, Aiken or Pratt And therefore, although 
to my mind It Is as plain as proof can make 
it, that Pratt did not even commence to 
make his settlement upon the disputed prem- 
ises until long after Aiken did his, and that 
he did not commence to inhabit It or actually 
reside upon Uie same, or erect a dwelling 
thereon, imtil the faU of 1870, at least eight- 
een months after the plaintifiC had made his 
actual residence thereon, and years after he 
had cultivated and improved the same, still 
tills court can not disregard or set aside a 
contrary finding by the officers of the land 
office, unaffected by fraud or mistake other 
than error in estimating the value of evi- 
dence. But if the determination of that ques- 
tion hinged upon a question of law,— as for 
instance, is it not absolutely necessary, to 
constitute a settlement under the pre-emp- 
tion law, that the pre-emptor should erect 
a dwelling on the land and actually reside 
upon the same?— and the decision of the land 
office thereon was erroneous, then this court, 
upon a proper case made, would set it aside. 
Now, In tills case, so far as appears, there 
was no actual decision as to which, Aiken or 
Pratt, was the prior settler In fact but the 
contest seems to have been made upon the 
point that Aiken was not a qualified pre- 
emptor, and therefore could not make a legal 
settlement Ol^e right of pre-emption is given 
by section 10 of the act of September 4, 
1841, (5 Stat 455; section 2259, Kev. St,) 
which provides that any one of a specified 
class of persons who may perform certain 
acts with reference to the public lands, 
shall be entitled to enter not more than one 
hundred and sixty acres thereof at the min- 
imum price. These acts are: 1. Make a set- 
tlement in person on such lands; 2. Inhabit 
and improve the same; and 3. Erect a dwell- 
ing thereon. Now, notliing short of the per- 
formance of these acts makes a person a 
qualified pre-emptor of the public lands, or 
constitutes a settlement thereon. Inhabitan- 
cy, an abiding or actual residence upon the 
land, is required, and until this begins a so*- 
tlement is not made. Therefore, admitting 
the facts which the commissioner says are 
shown by the evidence, as a matter of law. 
It Is plain that Pratt did not make a settle- 
ment upon the disputed premises until the 
fall of 1870, when he erected a dwelling 
thereon and commenced to inhabit the same; 
and that is confessedly long subsequent 
to the date of Aiken's settlement But if 
the plaintiff was not a qualified pre-emptor, 
he cannot be heard to object to the validity 
of Pratt's entry, which is, so far as he Is 
concerned, a matter wholly between the lat- 
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ter and the United States. The plaintiff 
miisi: first show In himself some right in or 
to the premises before he can question the 
validity of the defendant's title. Stark t. 
Starrs, 6 WalL [73 U. S.] 418. 

The material question, then, to be conrfd- 
ered is, was the plaintiff a qualified pre- 
emptor? The pre-emption act (section 10, 
supra; Kev. St. § 22G0) provides that "no per- 
son who is the proprietor of three hundred 
and twenty acres of land in any state or ter- 
ritory of the United States • * * shall 
acquire any right of pre-emption UTider tliis 
act." This "right of pre-emption" Is not an 
interest in the land, but only the right to be 
preferred as a purchaser of a certain por- 
tion of the public lauds at the minimum 
price, irrespective of its real value. Myers 
V. Croft, 13 Wall. [80 U. S.l 206; 10 Op. Atty. 
Gen. 57. Such right mu-st accrue upon the 
performance of the acts on account of which 
it is given. These are the settlement on the 
land, including its improvement and inhab- 
itancy, and the filing of the dedaratoiy state- 
ment. If upon the filing of this statemi-nt 
the settler is a qualified pre-emptor, as 
against the United States, he la entitled to 
make the purchase, although he may not 
have been so when he went upon the prem- 
ises, and by a parity of reasoning if there- 
after and before he makes the entry he 
should become the owner of three hundred 
and twenty acres of land by inheritance or 
otherwise, he would not be thereby disquali- 
fied to make the purchase. True, the proof 
of the performance of these acts and llie 
qualification of the settler must be furnished 
to the officers before the purchase can be 
made or the right of pre-emption exercised. 
But this is only the appointed means of mak- 
ing evident to the land office the facts which 
already exist, and on account of which the 
right of pre-emption Is given. 

Tried by this construction of the law, was 
the plaintiff a quaUfied pre-emptor when he 
filed his declaratory statement, and thereby 
made his claim to be a pre-emptor on March 
30, 1872? And first as to his alleged inter- 
est in section 36 aforesaid. The fact Is, as it 
clearly appears from the evidence, that the 
plaintiff did not acquire the whole of this 
section In January, 1872, from the state of 
Oregon, but only the southwest quarter 
thereof on January 22 of that year. The 
other three quarters of the section were con- 
veyed to him by different persons on Febru- 
ary 12, 13, and 16, 1872, respectively, but, 
in fact, In trust for others who furnished 
the money to pay for them, to whom the 
plaintiff conveyed the same immediately; but 
there being some defect in the conveyance, 
it was returned and another given in its 
place, which was not accomphshed until 
March 12, 1872. A person who owns land 
in trust for others is not a proprietor of such 
lands witliin the Inhibition of the pre-emp- 
tion act, and Is therefore not thereby disqual- 
ified from becoming a pre-emptor. But it 



does not appear tliat the evidence showing 
that the plaintiff held the three quarters of 
this section in trust only was before the land 
office, and therefore it does not appear that 
the question whether a mere trustee is a 
"proprietor," within the meaning of the pre- 
emption act, was before the commissioner or 
passed upon by him. 

But the commissioner did find that the 
plaintiff had disposed of three quarters of 
this section, on March 12, 1872, and therefore 
was only the proprietor of one hundred and 
sixty acres of the same when he made his 
declaratory statement. His interest, then, in 
this section did not disqualify him from ac- 
quiring the right of pre-emption when and as 
he attempted to, and the rrding of the land 
office to the contrary was erroneous. 

As to the scrip and cash entries for seven 
thousand one hundred acres of land, the case 
stands thus: Upon the evidence it clearly 
appears that the plaintiff, on February 19, 
1872, conveyed all his Interest in these en- 
tries to his brother, A. G. Aiken, who on Oc- 
tober 12, 1875, reconveyed the same to him; 
so that upon the face of the record, the plain- 
tiff had no interest In these lands when he 
ffied his declaratory statement. The bona 
fides of tiiese conveyances has been ques- 
tioned by counsel, but the only ground for 
suspicion Is the admitted facts and circum- 
stances of the transaction. And I think that 
these are enough to put the party asserting 
that they were made In good faith to the 
proof of the same. 

Upon tMs view of the matter, evidence 
has been offered tending to show the bona 
fides of the transaction. But It Is not nec- 
essary to pass upon this question here. It 
does not appear that these conveyances were 
before the land office; and If they had been, 
and a question arose there as to their in- 
tegrity, the decision thereon would not be 
subject to review here, upon the question of 
fact simply. 

And tills brings me to the question 
whether, on March 30, 1872, the plaintiff 
was the "proprietor" of the one sixth or any 
portion of the land included in the entries of 
June 1, 1871, and February 1, 1872. An 
entry of lands for cash or scrip gives the 
party making it a right to a patent therefor, 
if it be found regular and valid. But it does 
not pass the title which remains in the 
United States, until the patent issues. The 
person making the entry, If there be no 
valid objection thereto, as against the gov- 
ernment, has a right to a conveyance of the 
legal title, but as the government cannot 
be sued without its consent, such a right 
is littie else than a mere moral one. After 
the entry, and notwithstanding it, congress 
has the power to withdraw the land from 
sale, reserve it for public purposes, or dis- 
pose of it to another. -- True, in the latter 
case, a court of equity may compel the pat- 
entee to convey to the one who has the prior 
equity by reason of his prior entry. Be- 
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sides, the entry may prove illegal and nn- 
authorized, and therefore be canceled and 
set aside. 

I am aware that some expressions in the 
oplulon of the court, In Prisbie v. Whitney, 
9 Wall. [76 U. S.] 191, and the Yosemite 
Valley Case, 15 WaU. [82 U. S.} 86, particu- 
larly the latter, are to the effect that when 
u settler under the pre-emption law has com- 
plied therewith, and paid the price of the 
land, ho has a vested Interest in the prem- 
ises of which he cannot be deprived. But 
certainly this interest Is not the legal title 
or estate which is necessary to make one 
a proprietor or owner in the full and legal 
sense of the word. Such an interest is noth- 
ing but an equity which there is no means 
of enforcing, at least so long as the gov- 
ernment retains the legal tide. In my judg- 
ment, the proprietorship contemplated by 
the pre-emption act is a legal and absolute 
one, and not the mere equity of a land oflBlce 
entry, which may or may not ripen into such 
ownership. 

It follows from these premises, that the 
plaintiff at the time of filing his declaratory 
statement, or at any time thereafter pend- 
ing his entry and contest, was not the 
proprietor of three hundred and twenty 
acres of land, and therefore not disqualified 
to acquire a pre-emption right. The patent 
to Pratt so far as it Includes the south-east 
quarter of the south-east quarter of said 
section 2, and the north-east quarter of the 
north-east quarter of said section 11, was 
therefore wrongfully Issued upon an erro- 
neous construction of tlie law, and he took 
the same in trust for the plaintiff, who 
was entitled to the patent therefor. The 
defendant took his conveyance from Pratt 
of this eighty acres without consideration 
and with knowledge of all the circum- 
stances. 

The equity of the case Is with the plain- 
tiff, and the only question is whether the 
defendant shall be required to convey to 
him the whole of this eighty acres, or only 
that portion of it lying to the west of the 
boundary agreed upon between Aiken and 
Pratt Pratt having repudiated the agree- 
ment and the defendant denied it, the lat- 
ter can not well now ask for its recognition 
and enforcement by the court. It may also 
be objected that the agreement is invalid, 
not being in writing. But so far as the 
plaintiff Is concerned, that difficulty is ob- 
viated by the fact that the agreement has 
been set out by him In his bUl, and thereby 
established with the same certainty and ef- 
fect as if originally reduced to writing. 
Therefore, in granting him the relief sought, 
effect will be given to this agreement as set 
forth in his bill. Story, Eq. PL §§ 761-766. 

The decree of the court will be that the 
defendant be enjoined from enforcing Ms 
judgment in this court against the complaiu- 
nnt, except to recover the possession of 
that portion of the south-east quarter of 
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the south-east quarter of section 2, and the 
north-east quarter of the north-east quarter 
of section 11 aforesaid, lying east of the line 
running parallel to the' eastern boundary of 
said legal sub-divisions and one hundred and 
seventy-four feet west of the same; and 
ttiat within ststy days hereof, the defend- 
ant convey to the plaintifC by a proper con- 
veyance, with sufficient covenants against 
his own acts, to be approved by the master 
of this court, the remainder of said legal 
subdivisions— the plaintiff first paying to the 
defendant the sum of one dollar and twenty- 
five cents an acre therefor, either in lawful 
money or by applying such an amoimt upon 
the costs and expenses incurred by him in 
the prosecution of this suit, and that the 
defendant pay the plaintiff said costs and 
expenses. 
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AIKE3N V. MANCHESTER PRINT 
WORKS. 

[2 Cliff. 435.]^ 

Circuit Court, D. New Hampshire. May 
Term, 1865. 

Patents fob Inventions — Assignment and Li- 
cense—Right OF Purchaser to Use Patented 
Machine— Repa IKS. 

1. Where a person has purchased of the 
owner of the invention certain knitting-ma- 
chines, with which the vendor was accustomed 
to send a package of the needles used in the 
same, it was held, that the sale of the machines 
did not carry with it a right to the purchaser 
to manufacture new needles of the same con- 
struction as those sold him, when those which 
he had bo.ught were worn out, although the 
machines could not be operated without them, 
and the needles were the patented invention of 
the seller; the needles, however, being the sub- 
ject-matter of a different patent from that cov- 
ering the machines. 

[Cited in Singer Manufg Co. v. Springfield 
Foundry Co., 34 Fed. Rep. 395.] 

2. The grant of a machine, with the right to 
use it, does not import the same privileges un- 
der the patent as the sale of the right to make 
and vend the patented machine. 

[Cited in Adams v. Burks, Case No. 50; 
Singer Manuf g Co. v. Springfield. Foundry 
Co.. 34 Fed. Rep. 395.] 

3. In the latter case the purchaser buys a 
portion of the franchise, and the right he ac- 
quires necessarily terminates at the time lim- 
ited for the continuance of the patent; but in 
the former, the machine sold passes outside of 
the monopoly, and is no longer under the pro- 
tection of the patent act. 

[Cited in Adams v. Burks, Case No. 50.] 

-4. Redress for injury in such case must be 
sought in the state courts, under state laws, 
and not under the special jurisdiction conferred 
on the federal courts by the patent act. 

5. In this case the purchasers could repair the 
machines and the needles, or improve them (if in 
so doing they infringed no patented right,) be- 
cause both needles and macnines had paid the 
royalty to the patent, and were outside the lim- 
its of the monopoly, and the property of the 
purchaser; but the purchase of these particu- 
lar machines and devices conferred no power to 

^[Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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manufacture new ones to take their places 
when once worn out or destroyed. 

[Cited in Young v. Foerster, 37 Fed. Bep. 
204.] 

[See note at end of case.] 

[At law. Action by Walter Aiken against 
the Manchester Print Works for infringe- 
ment of patent No. 6,025. Judgment for 
plaintiff.] 

Trespass on the case for the alleged In- 
fringement of a patent on knitting-machine 
needles. The action was in the name of 
the assignee of the patent. The inventor was 
James Hihhert; and the original patent was 
issued to him on the 9th of January, 1849. 
Suhsequentiy the Inventor deceased, and the 
patent on the 9th of December, 1862, was 
reissued to his administrator, and extended 
for a further term of seven years. The ad- 
ministrator assigned the patent, and thb 
first assignee assigned to the plaintiff, who 
was the legal owner of the entire uiterest. 
Plea was the general issue with notice of 
special matter, that the orighial patentee 
was not the first and original inventor of 
the Improvement; but the actual defence 
set up at the trial was that of license from 
the plaintifiC. The extended patent was in- 
troduced by the plaintiff, and he also offered 
e\idence to show that the defendants had 
made and used the patented device, as al- 
leged in the dedaration. The invention was 
statfd in the specification to consist of a 
latch or tongue in connection with the hook 
of the needle, sweeping freely back and 
forth upon a center pin; and it was not con- 
troverted that the invention was well de- 
scribed. The claim of the patent was for 
the application of a latch or tongue to the 
hook of the needle, and operated as therein 
described; and the claim was, In the view of 
the court, in exact accordance with the de- 
scription hi the specification. The defend- 
ants offered to prove that they purchased 
certain knitting-machines of the plaintiff, 
with the right of ushag the same, and that 
the needles made and used by them were 
used in such machines as they had purchased 
of the plaintiff, or which he had manufac- 
tured for his brother, who IxaA sold the ma- 
chines to the defendants with the knowledge 
and consent of the plaintiff. The parties 
conceded that the knitting-machines were 
also the subject of certain other patents, 
and that the plaintiff was in whole or In 
part the legal owner of such patents. Tbe 
evidence showed that the several ioiitting- 
machines purchased by the defendants con- 
tained a full set of needles, and that the 
purchase and sale embraced a surplus num- 
ber of the same tied up in a small bundle 
attached to each machine, and which were 
delivered with the machines as part of the 
purchase and sale. New needles, it appear- 
ed, would last about four weeks, and the 
machines could not be operated as knitting- 
machines, without the needles. The defence 
was, that the sale of the machines by the 
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plaintiff to the defendants gave them the 
right, when the needles which were made 
part of the purchase were worn out, to 
monufacturr otliera and to replace those 
worn out, and to use the same for the pur- 
pose.s for which tiie machine was originally 
constructed. But the court instructed the 
jury that the sale by the plaintiff, and tbti 
purchase by tJie defendants, of the knitting- 
machines and the needles in and accom- 
panying the same, did not confer upon the 
defendants any right, after the needles were 
worn out, or had become useless, to manu- 
facture other needles, as patented to the 
plaintiff, OBd use the same in the machines 
so sold and purchased. Under the ruling of 
the court, a verdict was rendered for the 
plaintiff, subject to the opinion of the court 
upon the question of law reserved, with 
power in the comi; to render judgment on 
the verdict, or to set the same aside and to 
enter judgment for the defendants; but re- 
serving the right to either party to turn the 
case hito a bill of exceptions. 

Causten Browne and Daniel Barnard, for 
plaintiff. 
S. N. Bell and D. Clark, for defendants. 

CLIFFORD, Circuit Justice. The proposi- 
tion of the defendants is, that the sale of the 
machines implies the right to use the same, 
and that, when the needles were worn out, 
so that the machine could not be operated, 
it carries with it the right to manufacture 
new ones as the necessary means to enable 
them to enjoy the right of use implied by the 
purchase. Take the question as stated, and 
it is certainly one of Importance, and one 
wliich deserves to be carefully considered. 
Analogous questions, however, have several 
times been presented to the supreme court, 
and the views of the court, as expressed in 
those cases, will aid very much In reaching 
a right conclusion as to the rights of the 
parties in this controversy. An Intelligent 
discussion of the question requires that the 
distinction between the grant of the riglit 
to make and vend the patented machine, 
and the grant of the machine with the right 
to use it, should be kept constantly in view. 
Such a question first came before the court 
In the case of Wilson v. Rousseau, 4 How. 
145 U. S.] 646, where it was much consider- 
ed, and it was generally conceded that the 
true distinction was there maintained, but 
it must be admitted that there are some 
expressions in the opinion of the court not 
quite satisfactory. Subsequently the same 
question was again presented to the sam& 
court in the case of Bloomer v. McQuewan, 
14 How. [55 U. S.] 549, which places the 
question upon its true foundation. Patentees 
acquire the right under a patent to exclude 
every one from making, using, or vending 
the thing patented without their permission, 
and they acquire nothing more. When the 
patentee sells the exclusive privilege of 
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making, using, or vending it for use in a 
particular place, the purchaser buys a por- 
tion of ttie francMse; but the interest lie ac- 
quires necessarily terminates at the time 
limited for the continuance of the patent, 
imless it be otherwise specially stipulated in 
the contract But the purchaser of the im- 
plement or machine, for the purpose of us- 
ing it in the ordinary pursiiits of life, stands 
on different groimds. When the patented 
machine rightfully passes from the patentee 
to the purchaser or from any other person 
by him authorized to convey it, the machine 
Is then no longer within the limits of the 
monopoly. Then the machine so sold passes 
outside of tlie monopoly, and is no longer 
under the protection of the patent act Re- 
dress, in such cases, in case of injury, must 
be sought in the courts of the state, accord- 
ing to the laws of the state, and not in the 
federal courts, under the special jurisdiction 
conferred for the protection of patent rights. 
Repeated decisions of the supreme court 
have laid down this doctrine, until it cannot 
any longer be regarded as an open question. 
Cliaffee v. Boston Belting Co., 22 How. [63 
V. S.] 217; Bloomer v. Millinger, 1 Wall. 
[68 XJ. S.] 351. Able counsel, in the case last 
named, desired the court to qualify the pre- 
vious decisions iipon this subject; but the 
unanimous ophiion of the judges was op- 
posed to the suggestion, and held that such 
a purchaser may continue to use the ma- 
chine until It Is worn out, or he may repair 
it or improve upon it, as he pleases, in the 
same manner as if dealing with property of 
any other kind. [Crane v. Price,] Webst Pat 
Cas. 413, note p. Great care must, however, 
be observed in applying that rule to the pres- 
ent case. Undoubtedly both the machines and 
the needles purchased by the defendants fall 
within the rule. The defendants may re- 
pair them or improve upon them as they 
please, so that they do not infringe any 
patent right, because the machines and the 
needles, having paid the royalty imposed 
under the patent act, are no longer within 
the limits of the monopoly. These articles 
have become private, individual property, 
not protected by the laws of the United 
States, but by the laws. of tiie state In whidi 
the pi'operty is situated. The indubitable 
right of the defendants is to repair or im- 
l)rove the articles as long as they will last, 
l)ut they cannot mate new ones, nor can 
they, in the exercise of their right to repair 
Uie old ones, infringe another man's patent 
Iliglit to repair is limited by the saiAe rules 
that operate in the repair of other property, 
'i'lie owner may repair, but he cannot appro- 
priate the materials belonging to another 
man. In effecting the purpose. Purchasers 
1)1 this case may repair the needles they 
])urchased, but they cannot manufacture 
now ones, witliout license. Reference is 
made to tie case of Wilson v. Simpson, 9 
How. [fiO U. S.] 123; but a careful examina- 
tion of the case will show that it affirms 



the very rule here maintained. When we 
speak of the right to restore a part of a 
deficient combination, we mean, say the 
court, the part of one entirely original, and 
not of any other patented thing, which has 
been introduced into it to aid its intended 
performance. The cutters and knives, in 
that case, were not subject to a patent, and 
of course the respondent had a right to use 
them as materials to repair his machine; Imt 
unfortunately for the defendants in this 
case, the needle is subject to a patent, and 
in making and using it they have infringed 
tiic right of the plaintiff. 

In view of the whole case, we are clearly 
of the opinion that there must be judg- 
ment on the verdict 

[NOTE. "Patented implements or machines 
sold to be used in the ordinary pursuits of life 
become the private individual property of the 
purchasers, and are no longer specifically pro- 
tected by the patent laws of the state where 
the implements or machines are owned or used. 
Sales of this kind may be made by the patentee 
with or without conditions, as in other cases; 
but where the sale is absolute, and without any 
conditions, the rule is well settled that the pur- 
chaser may continue to use the implement or 
machine purchased until it is worn out, or he 
may repair it, or improve it as he pleases, in 
same manner as if dealing with property of 
any other kind." Mr. Justice Clifford, in 
Mitchell V. Hawley, lt> Wall. (83 U. S.) 544. 
See, also, Adams v. Burke, Case No. 49, note, 
and same case on appeal in 17 Wall. (84 U. S.) 
453; Nixon v. Paner-Bag Mach. Co.. 105 U. S. 
771: Birdsell v. Shaliol, 112 U. S. 485, 5 Sup. 
Ct Rep. 244.] 

[Patent No. 6,025 was granted to J. Hibbert, 
.January 9, 1849, and was judicially construed 
in Aiken v. Dolan, Case No. 110.] 



Case No. 113a. 

AIREY V. The ANN C. PRATT. 

[10 N. Y. Leg. Obs. 199.] 

District Court. D. Maine. July Term, 1852.* 

Seamen— Wages— FoKFEiT[JRE. 

[A vessel, in poor repair, was blown off by 
stress of weather from an island on which the 
master was left; and the mate, on assuming 
command, bore away to a distant island with 
the assurance of favorable wind and weather, 
instead of returning to rejoin the master, which 
the condition of the vessel and the state of the 
weather rendered practicable, though perhaps 
imprudent. Held, that willful misconduct and 
a fraudulent motive cannot be imputed to the 
mate so as to forfeit his wages.] 

[In admiralty. Libel by Richard R. Airey 
against the brig Ann C. Pratt and Leonard 
B. Pratt, master and claimant, for seaman's 
wages. Decree for libelant Affirmed on 
subsequent appeal to tbe circuit court Airey 
V. The Ann C. Pratt, Ciise No. 114.] 

The libel of Airey, for his wages, was ar- 
gued and heard at the same time and on the 
same evidence with that on the bottomry 
bond. But in considering the mate's claim 
for wages, his own deposition, which was ad- 
mitted in the case of bottomry, (The Forti- 

^[Affirmed by circuit court in Airey v. The 
Ann 0. Pratt, Case No. 114.] 
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tude, Case No. 4,953,) must be excluded. The 
exclusion, however, of tMs part of the evi- 
dence does not materially change the aspect 
of the case. The objection to the mate's libel 
is that he forfeited his wages by misconduct, 
and the facts relied upon to show his alleged 
misconduct sufficiently appear from the tes- 
timony of the other witnesses. The principal 
cause of forfeiture insisted upon is the alleged 
misconduct of Airey at St Michael. When 
blown oif by stress of weather from the 
island, it is said that it was his duty to bring 
the vessel back, and restore the command to 
the master, and that, the condition of the 
vessel and the state of the weather being 
such as to render this practicable, if not 
clearly the safest and most prudent course to 
be taken, his determination to bear away for 
the uistant island of St. Thomas can reasona- 
\)ly be accounted for on no other supposition 
than a determination to leave the master, 
and assume for the remainder of the voyage 
the command himself. If such was the fact, 
It was a gross violation of duty, ' and the 
lightest penalty with which it ought to be vis- 
ited would be a forfeiture of his wages. 

Two experienced shipmasters were exam- 
ined as experts on tlds question; and with all 
the facts explained to them with respect to 
the condition of the sliip and the state of the 
weather, they expressed a clear opinion that 
the vessel might with safety have been car- 
ried back to the island, and that a judicious 
"and pmdent navigator would have done this 
rather than bear away for a distant port, as 
that of St. Thomas, Their opinion is un- 
doubtedly entitled to much consideration; but 
it cannot, even admitting its correctness, be 
held to be decisive of the present case. 

Tlie question here is not precisely whether 
this on the whole was the most advisable 
and prudent course to be taken, but whether 
it was so clearly and manifestly so, that no 
man of ordinary judgment could have mis- 
taken it. Airey, like every other man, is enti- 
tled to the ordinary presumption in his favor, 
that he has acted fairly and honestly, until 
this is overcome by satisfactory evidence. 
But Airey, also, like every other man who 
offers himself for a particular service, en- 
gages and pledges himself both for his com- 
petency and his fidelity. A mate may be de- 
graded and put before the mast as well for 
want of skill as want of faithfulness. And 
we are bound to suppose that he had a rea- 
sonable degree of skill and experience in sea- 
manship and navigation to enable him to take 
the command and manage the vessel on the 
hatppening of any casualty which separated 
the master from the sliip. This is one of the 
contingencies that is contemplated by his con- 
tract. Up to this time the conduct of the 
mate seems to have been entirely unexcep- 
tionable, and we are not justified In imputing 
to him willful misconduct on doubtful and in- 
conclusive evidence. By a casualty, for which 
no blame attached to him, he was left in the 
coimnand of the vessel, and was obliged to 



act under trying circumstances, and such as 
involved considerable danger. Taking all the 
evidence together, it appears to me that there 
was but one of two courses which could with 
propriety be taken: Either to return to the 
island and rejoin the master, or bear away 
for a West India port Had he attempted to 
return, and the weather continued as it had 
been for the preceding fortnight or three 
weeks, the vessel and the lives of all 
on board woidd have been exposed to 
no inconsiderable danger. The brig had, 
during the whole voyage, leaked badly, and 
she had shown herself unfit to contend with 
tempestuous weather. By steering for St. 
Thomas, it was known that in a short time 
he would take the trade winds, when the 
wind would be in their favor, with an assur- 
ance of favorable weather. They might then 
with confidence calculate on saving tliem- 
selves and the ship. We have the opinion of 
two respectable and experienced shipmasters, 
that imder all the circumstances, the proper 
course would have been to return to the Is- 
land. Airey chose the other. If It be admit- 
ted that the opinion of the shipmasters Is the 
most probable, is the case so clear as to leave 
no room for an honest difference of opinion? 
So clear that we are driven to impute the 
conduct of the mate to dishonest and fraudu- 
lent motives? I think not. Granting that it 
might have been more judicious to have at- 
tempted to return to tlie island, the deter- 
mination of Airey to proceed to St Thomas at 
the worst was but an error of judgment, and 
such an error as it would he very harsh to 
ascribe to a fraudulent and dishonest pur- 
pose. 

In procuring the repairs to be done at St 
Thomas, I see nothing in the evidence that 
gives serious countenance to the charge of 
fraud. The expense was probably somewhat 
more than the same labor and materials 
would have cost in her home port, perhaps 
something more than would have been the 
cost, if the owner had been present to super- 
intend the repairs. But this Is, I presume, 
not unfrequently the case when vessels are 
repaired under such circimistances. On the 
whole, I find nothing In the mate's conduct 
which will justify the court in refusing to 
him his wages; but they are allowed on the 
contract price, and nothing can be given in 
this case extra for his service as master. 



Case No. 114. 

AIREY V. The ANN 0. PRATT. 

[1 Curt. 395.3* 

Circuit Court, D- Maine. Sept Term, 1853.» 

Seamen — Poiifeituke of Wages — Miscokduct of 
Mate Temporarily ly Commakd. 

In a suit in rem by a mate, to recover his 
wages under the shipping articles, the court 



^[Reported by Hon. B. R- Curtis, Circuit Jus- 
tice.] 

^[Affirming Airey v. The Ann C. Pratt, Case 
No. 113a.] 
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cannot investiKate an allegation of misconduct 
as master, while in the temporary command of 
the vessel as master, in a voyage, during which 
the master was not on board, with a view to 
inflicting a forfeiture of wages as mate. 

[Appeal from the district court of the 
United States for the district of Maine.] 

This was a libel in the admiralty [by Rich* 
ard R. Alrey against the brig Ann C. Pratt, 
(Leonard B. Pratt, master and claimant.)] 
The case is stated In the opinion of the 
court [Decree ""or libelant Claimant ap- 
peals. Modified and aflrmed.] 

Rowe, for Ubellant 

W. P. Fessenden, contra. 

Before CURTIS, Circuit Justice, and 
WARE, District Judge. 

CURTIS, Circuit Justice. The Ubellant 
claims his wages, as mate, for the voyages 
of the brig Ann C. Pratt, which are de- 
scribed in the opinion of the court la the 
case of Carrington et aL against uiat vessel, 
(1 Curt 340, [The Ann C. Pratt, Case No. 
409,]) decided at the last term of this court 
The claimant alleges a forfeiture of the 
wages by three different instances of mis- 
conduct 

The first is, that the libeUant did not bring 
the brig back to St Michael, when driven to 
sea from that island. The facts, upon which 
tills caiise of forfeiture depends, have been 
already considered in the case, upon the 
bottomry bond, [Id.] and the conduct of the 
Ubellant found not open to serious objec- 
tion. 

The second ground reUed on by the claim- 
ant is, that when the brig was driven to sea, 
there was on board. In a trunk belonging to 
the master, specie "to the amount of $1,000, 
or near that sum;" that the UbeUant broke 
open the trunk, took the money Into his own 
possession, and has not accoimted for it 
That such a trunk was on board, containing 
some specie, which the Ubellant took pos- 
session of, Is admitted. The evidence con- 
cerning Ills having broken the trunk to ob- 
tain it is conflicting, and the fact, standing 
by itself, does not seem to me material. Be- 
cause, in the actual circumstances In which 
the Ubellant was placed, he had a right to 
take and use this specie. He had become 
the temporary master of the brig, which 
needed repairs. This money was on board, 
and belonged to the owner of the vessel. It 
was the duty of the UbeUant to use it In 
payment for the repairs. If, as the claim- 
ant asserts, the trunk was locked, and Cap- 
tam Pratt had the key, the UbeUant might 
properly force the lock. If, as the UbeUant 
alleges, the key was left in the lock, he 
could have no motive to use force upon it, 
and it would be difficult to beUeve he did 
so. I do not pause to determine this ques- 
tion of fact, for tiie reasons above indicated, 
which are in accordance with the ground as- 
sumed in the answer. That alleges It to 



have been the duty of the UbeUant to ap- 
ply the specie to make payment for the re- 
pairs; and if this be so, the particular mode 
In which the Ubellant got it out of the trunk 
Is imimportant, unless it be connected with, 
some other circumstance tending to prove 
fraud. 

In the account of the disbursements for 
the repairs of the brig at St Thomas, the 
sum of $307.10 Is credited to the vessel, as 
so much cash received from the UbeUant; 
who admits that he retained, for his own 
use, fifty dollars, and says he paid the sum 
of $192.90 "to the crew, and to disburse the 
vessel," and that this accounts for the whole 
of the specie which was on board, amount- 
ing to the sum of five hundred and fifty dol- 
lars only, and not the sum of one thousand 
doUars, as is aUeged in the answer. Con- 
sidering that the accounts of Carrington & 
Co., who were the consignees of the vessel, 
show large disbursements for the vessel, in- 
cluding payments to and for the seamen, I 
confess this account by the UbeUant of these 
funds, is not entirely satisfactory to my 
mind. But the claimant has offered no oth- 
er legal evidence of the amount of the specie 
on board, or of its disbursement or retention 
by the UbeUant The answer simply declares 
that there was on board, in specie, the sum 
of 11,000, or about that sum, and that the 
UbeUant has not accounted for it Unless 
the deposition of the UbeUant, taken in the 
suit on the bottomry bond, is invoked into 
this case, I find no eviaence whatever to 
show the amoimt of specie on board; be- 
cause this suit being against the master, as 
weU as the brig, Ms deposition is not evi- 
dence. And if the Ubeuant's deposition is 
to be considered as put in evidence, the 
whole of it must be read, and taken to be 
true, unless sho-mi by satisfactoiy evidence 
to be false. Though clouded by some grave 
suspicions, I cannot say tliat the case affords 
Butftclent grounds upon which to rest a 
charge of fraudulent misappropriation of 
money left on board, contrary to the sworn 
statements of the UbeUant in his deposi- 
tion; and, therefore, I do not find this 
ground of forfeiture to be made out in 
point of fact 

It remains to consider the last aUeged 
cause of forfeiture, which is Uie same inves- 
tigated in the suit on the bottomry bond. 
It appears that the Ubellant, wbUe acting as 
temporary master at St Thomas, In concert 
with the bottomry holder, gave a bottomry 
bond on the brig for a larger sum than was 
actuaUy advanced, for the pm-pose of de- 
frauding the underwriters on the vessel. 
The question is, whether this misconduct for- 
feits the wages claimed in this suit. 

Forfeiture of the wages of seamen, though 
in some cases regulated by positive law, 
rests upon violation of contract, tlie perform- 
ance of which is enforced by the marine law 
by means of this species of punishment 
Consequently, before such a forfeiture can 
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be adjudged, it mxist appear that the con- 
tract, under which the wages are claimed, 
has been violated. It is not enough that 
some- other contract, between the same par- 
.ties, has been broken, however gross the 
wrong may be. Now, this is a libel in rem 
by the mate, to recover the wages due to 
liim in that capacity. The claim for wages, 
as temporary master, can not be enforced 
agahist the vessel. It is no part of the sub- 
ject-matter of tliis libel, which does not al- 
lege it, but confines the demand to the 
wages due to the hbellant as mate, pursuant 
to his written contract in the shipping arti- 
cles. The libel lays no foundation for any 
inquiry into an implied contract, arising out 
of the emergency of a temporary command, 
either for the purpose of awarding or witn- 
holding compensation, for services rendered 
in that command. That Is a subject, the 
merits of which can be investigated only in 
a suit founded on that contract If it Is 
found to have existed, and to have been so 
violated as to come within the principles 
upon which the marine law inflicts a for- 
feiture, and the pleadings lay the necessary 
foundation for such an adjudication, a for- 
feiture of rights, under the implied contract, 
for a gross breach of its duties, would fol- 
low. But in a suit founded on a very differ- 
ent contract, to recover compensation for 
services which are unconnected with the 
duties alleged to have been neglected, I can- 
not see how a forfeiture can be Inflicted. 
Such is tliis case; for in his capacity of 
• mate, it is not aUeged tlie libellant was 
guilty of any neglect of duty. The charge 
is, that after he .had succeeded to the com- 
mand, and in the course of exercising it, he 
failed in the honest performance of its obli- 
gations. This charge does not seem to me 
to meet the claim, and, therefore, without 
prejudice to any rights of the claimant in 
any suit arising out of the implied contract, 
I am of opinion It must be dismissed. I 
think it proper to add, however, that if it 
had appeared that the misconduct of the 
libellant had occasioned damage to the claim- 
ant, I should have thought it proper to sus- 
pend the decree imtil he could have an op- 
portunity to bring a suit for its recovery, 
to the end that a set-off might be made; 
and also, that, as the UbeUant admits he ap- 
propriated to his own use the sum of fifty 
dollars, he must be taken to have done this 
in the only way in which it was honest for 
him to do it, and that was as part payment 
of his wages; and so, this amount must be 
deducted from the amount of his wages. I 
do not think he can qualify his own wrong, 
in taking tliis money from tue funds of the 
vessel, and sending it home, by alleging he 
did it in his capacity of temporary master, 
and so will account in that capacity, and not 
as mate. He had no right to take it in the 
capacity of master or mate; and I consider 
it my duty to treat it as part payment of 
his wages; th(; only debt, so far as now ap- 
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pears to the court, due to him from the 
vessel or the owner. 

As this deduction does not appear to have 
been made In the district court, its decree 
must be altered m this particular; in all 
other respects, it is affirmed. I allow no 
costs on the appeal to either party. 



Case No. 115. 

AIREY et al. v. MERRIIrL. 

[2 Curt. 8.]^ 

Circuit Court, D. Maine. Sept. Term, 1854.» 

SaiPPiNG— ChauterPakty— Destkuution of 
Vessel — Appeal. 

1. Under a covenant in a charter-party to re- 
store the vessel to the owners, "dnngers of the 
seas excepted," the charterer is liable for the 
value of the vessel in case of its destruction by 
an accidental fire originating on board, such 
fire not being one of the dangers of the seas, 
within the exception. 

[Cited in Salmon Palls Manuf g Co. v. Tan- 

fier. Case No. 12,265; McCann v. Conery» 
1 Fed. Rep. 749.] 
[See The Peytona, Case No. 11,058.] 

[2. The fact that the vessel, when burned, 
was lying on a shoal on whicii she had strand- 
ed, is not ground for reducing the daraajres, 
where it is not alleged nor satisfactorily proved 
that her value was materially diminished by 
the stranding, as the burden is on the char- 
terers to bring the case within the exception of 
dangers of the seas.] 

[3. The charter money for the time preceding 
the destruction of the vessel may be allowed as 
damages.] 

4. If the libellant does not appeal from a de- 
cree of the district court, he cannot ask to have 
the damages increased here. 
[Cited in Allen v. Hitch, Case No. 224; Bush 
V. Th8 Alonso, Id. 2,223; The Wm. Baga- 
lev V. U. S., o AVall. (72 U. S.^ 412: The 
Stephen Morgan v. Good, 94 U. S. G04; 
Shaw V. Folsom, 40 Fed. Rep. 512.] 

[Appeal from the district court of tlie 
United States for the district of Maine.] 

[In admiralty. Libel by Chandler R. Mer- 
rill against James Airey and others for 
breach of a covenant in a charter party. 
Decree for libelant. Merrill v. Arey, Case 
No. 9,468. Respondents appeal.] 

Before CURTIS, Circuit Justice, and 
WARE, District Judge. 

CURTIS, Circuit Jiistice. This Is a libel 
on a charter-party filed by the appellee 
against the present appellants. It is foimd- 
ed on a covenant contained in the charter- 
party, by which the schooner William Hen- 
ry was let by the libellant to the respondents 
for voyages from Frankfort, in Maine, 
where the vessel lay, to the Chesapeake 
bay, or any southern port or ports in the 
United States; the charterers to victual and 
man the vessel and appoint the master. 
And the charterers covenanted "to deliver 
the said schooner to the owner aforesaid. 



^[Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 
'[Affirming Merrill v. Arey, Case No. 9,468.] 
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at said Frankfort, in as good order as she 
sliall be in "wlien delivered to them, ordina- 
ry wearing, and dangers of the seas except- 
ed." During her first voyage the schooner 
was destroyed by fire; and the first ques- 
tion to be determined is, whether fire, other 
than from lightning, is one of the "dangers 
of the seas," within the meaning of that 
phrase in the charter-party. 

Neither the researches of the learned coun- 
sel, who have evidently carefully examined 
the books, nor my own, have enabled me to 
find any precedent, on which I can rely. 
For though the phrase "perils of the seas" 
has been long in use, and has been often 
adjudicated upon, it has been only in ref- 
erence to the liabilities of carriers, under 
bills of lading, and of underwriters upon 
policies of insurance. In King v. She'pherd, 
[Case No. 7,804,] Mr. Justice Story, in com- 
menting on these words as interpreted 
when occurring In bills of lading and poli- 
cies of insurance, says: "The rules which 
regulate losses under policies of insurance, 
are by no means the same as either neces- 
sarily, or ordinarily govern in cases of com- 
mon carriers. Bach contract has its own 
peculiar principles of interpretation, and 
It Is not safe, in many instances, to reason 
from one to the other." And this Is true 
also when applied to charter-parties; at 
least so far as to admonish us not hastily 
to adopt an interpretation of the phrase, 
"perils of the seas," in a bill of ladhig, or 
policy of insurance, and apply it to an ex- 
ception in a covenant in a charter-party. 
The responsibility of carriers Is rested by 
the common law upon grounds of public 
policy which have materially influenced the 
Interpretation placed upon the exceptions 
to their liability. And imdoubtedly the great 
object of policies of insurance, indemnity of 
the assured, and the practical necessities of 
commerce under them, have greatiy affected 
their interpretation. I have not felt at lib- 
erty therefore to assume that these words 
must or do import the same in a covenant 
by the charterer with the owner, as In a 
policy or bill of lading. But I have also 
looked at the natural and fair import of the 
words, the connection in which they occur, 
the office they were designed to perform, 
and the obligations which belong to the 
relation in which the parties stood to each 
other under the contract. 

And first, as to the natural and fair im- 
port of tiie phrase "dangers of the seas," 
I think it must be admitted that it indicates 
only those perils which are peculiar to the 
sea. So it has been generally understood. 
Story, BaUm. § 512; 3 Kent, Coram. 275. It 
is true that a broader meaning has, in many 
cases of insurance, been given to it; and it 
would not be practicable to fix any defini- 
tion of the phrase which would be justiy 
applicable to it in all contracts. The words 
have a strict sense, in which they include 
only the natural accidents peculiar to the 



sea. They have also a more extended sense 
in which they import accidents occurring up- 
on the sea. And the true question here is, 
whether they should receive one or the other 
interpretation when they stand as an ex- 
ception in a covenant by the charterer to 
restore the vessel to the owner. 

It is a soimd rule of construction, that a 
covenant, introduced ex industria into an 
instrument, shall be deemed to have been 
inserted for some purpose, and that the 
purpose was, not to leave the rights of the 
parties, as they would have been, had no 
such covenant existed. Now if this covenant 
had not been Inserted, it would have been 
the duty of the charterer to restore the ves- 
sel to the owner, at the expiration of the 
voyages for which she was hired, excepting 
only ordinary wear, and such losses as the 
charterer, by the use of due diligence, could 
not guard against Such are the obligations 
attached by the law, independent of all 
stipulations, to the contract of hiring a 
thing. Story, Baflm. § 397-400. And if this 
exception is to receive a lax interpretation, 
the covenant adds nothing to the obligations 
of the charterer. He is only bound to re- 
store the vessel, excepting ordinary wear 
and such losses upon the sea, as the char- 
terer could not, by using due diligence, pre- 
vent For I suppose it cannot he maintained 
that a casualty would be deemed a peril of 
the sea, within this exception, If the char- 
terer, by the use of due diligence, could 
have guarded against and prevented it 
Otherwise, the covenant, instead of adding 
anything to the obligations of the hirer, 
has lessened those obligations. It does not 
seem to me probable that the parties have 
inserted this covenant intending to lesson 
the obligations attached by the law to the 
contract of hiring, or to leave those obliga- 
tions unchanged. And this view is strength- 
ened by the form and nature of the cove- 
nant and the exception out of it, and the 
rule of interpretation applicable to such an 
exception. By the covenant the charterer 
makes himself an Insurer; by the exception 
he excludes certain risks. The rule of con- 
struction as to exceptions is, that they are 
to be taken most strongly against the party 
for whose benefit they are Introduced. This 
rule has been repeatedly applied to con- 
tracts of insurance. The court of exchequer 
rested its decision upon it in Blackott v. 
Royal Exch. Assur. Co., 2 Oromp. & J. 251. 
In Donnell v. Columbian Ins. Co., [Case No. 
3,987,] Mr. Justice Story held it properly 
applicable to such contracts, as he also did 
in Palmer v. Warren Ins. Co., [Id. 10,698.1 
It is a settied rule of construction which is 
applicable to this covenant These words of 
exception being introduced by the covenant- 
or for his own benefit if they are capable 
of bearing a more or less extended meaning, 
the nile requires that meaning to be al- 
lowed to them which Is l^t beneficial to 
the covenantor. 
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It is a circumstance of some importance 
in my Judgment, thougli lor reasons before 
suggested not decisive, that acddental fire, 
occurring througli human agency, has never 
been held to be a peril of tbe sea imder 
any marine contract. I am aware that In 
Plaisted v, Boston & K. Steam Nav. Co., 
27 Me. 135, it is said by the court to be 
settled, that fire is a peril of the sea within 
3. policy of Insurance. It Is true, that the 
risk of fire is assumed by marine policies, 
because fire is one of the perils expressly 
enumerated in sucb policies. Mr. Phillips 
in his last edition, (volume 2, note 1099,) 
says it would bave been included, if not 
expressly mentioned. Perbaps this is a fair 
deduction from tbe nature and objects of 
the contract of insurance; but so far as I 
know, it never has been included; and the 
fact that the risk of fire, eo nomine, Is taken, 
in addition to perils of the seas, has some 
tendency to show that this phrase bas not 
generally been understood to embrace fire, 
even In such contracts. And I think he 
would be a bold man who should now ven- 
ture to strike out from the enumerated 
risks on a marine policy, the word fire, 
trusthig to the courts to insert it by con- 
struction. I should apprehend some diffi- 
culty In making such a construction at this 
•day. Taking a more practical view of this 
■question, it does not seem to me that a 
contract by the charterer to be responsible 
to the owner for losses by accidental fire 
is in its nature unreasonable or unlikely to 
be made. The hirer, in this case had the 
•entire possession, command, and navigation 
■of the vessel. He appointed the master and 
hired the crew. They were his servants. 
The owner might well say to him, if a fire 
occurs through the negligence of your serv- 
xints on the high seas, or in a distant port^ 
I shall have no proper means of proving 
that negligence. I do not choose to leave 
Any such question open. You must take 
the responsibility for loss by fire. It was 
upon grounds of public policy, similar to 
these, that the common law held carriers 
liable for accidental fire, and though that 
public policy did not embrace charterers 
■of vessels, It shows that owners may find 
reasons of a similar character for protecting 
themselves by contract from similar dangers. 
Upon the whole, my opinion is, that the 
fire by which this vessel was destroyed, 
was not a peril of the sea within the ex- 
<;eption in the covenant, and consequently 
the charterer was liable for the loss. 

As to the damages, as the Ubellant did 
not appeal, he cannot claim greater dam- 
ages in this court than were allowed in 
the district court. Stratton v. Jarvis, 8 Pet. 
[33 U. S.] 4; Canter v. American Ins. Co., 
3 Pet. [28 U. S.] 318. The respondents have 
made some suggestions, by way of argu- 
ment, to reduce the amount of damages 
decreed below; but I think the decree should 
not be disturbed in this particular. The 



respondents did not assign as error in that 
decree, that the damages, if any should 
be allowed, were excessive. But If they 
had done so, I do not thhig any error has 
been shown. It is mrged that the value of 
the vessel as she lay on the shoal should 
be taken, and this is correct, provided tlie 
stranding was not upon a well-known shoal, 
or was effected by causes beyond the con- 
trol of the master. There is difficulty in 
coming to a conclusion, favorable to the 
respondents, on either of these points. I 
have not thought it necessary to go into a 
minute examination of the evidence con- 
coming them, because I am of opinion that 
I cannot treat the value of the vessel as 
materially diminished by the stranding. It 
Is not so pleaded in the answer, which ad- 
mits her value to be $2,000, the sum fixed 
upon by the district court. Nor does the 
evidence satisfactorily show, that the posi- 
tion of the vessel on the shoal was such, 
as exposed her to much peril, or would 
have occasioned any considerable expense 
to get her off. There is not a little dis- 
crepancy between the evidence which comes 
from the vessel and the shoresmen who 
went on board. And, considering that the 
burden Is on the respondents, to bring the 
case within the exception In their covenant, 
by showing that the vessel's value was re- 
duced, before she was burnt, by a danger 
of the sea, I am not satisfied that they 
have sustained that burden. The libel claims 
the charter money for one mouth and a 
half, and the answer denies that any thing 
ever became due on this account. But It 
does not allege that the vessel was un- 
sc a worthy when she sailed on her voyage 
frcra Frankfort, and if she were not, I per- 
ceive no reason why this monthly hire was 
not properly allowed by the district court. 
The decree of the district court Is affirmed 
vdtb. costs. 



Case "No. 116. 

AITKEN V. The MAY POWELI/. 

District Court. S. D. New York. 1852. 

[Nowhere reported; opinion not now accessible.} 



Case No. 117. 

The AJAX. 

[1 Adm. Rec. 431,] 

Superior Court, S. D. Florida. Dec. 7, 1830. 

Salvage— A WAUD — Partially Damaged Cauoo. 

[This was a libel for salvage by Bichard 
Roberts and others against the cargo and ma- 
terials saved from the ship Ajax, (Charles A. 
Hiem, claimant.) The vessel was lost on Car- 
rysfort Reef, off the coast of Florida. Part of 
tie cargo was saved dry and uninjured, and 
part in a wet and damaged condition. The de- 
cree allows the salvors "thirty-five per centum 
of the net amount arising from such portions 
of said cargo as were saved dry and uninjured, 
and fifty per centum upon the net amount of 
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sales arising from that portion of said cargo 
which was taken from said ship in a wet, dam- 
aged, and perishing condition, and also fifty per 
centum upon the net amount of sales of the 
materials saved from said ship; to be paid to 
said salvors according to their respective inter- 
ests therein."] 
tCited in Baker v. The Slobodna, 35 Fed. 

Rep. 542; The John and Albert, Case No. 

7,333.] 

[Nowhere reported; opinion not now accessible.] 



Case No. 118. 

The A. J. VIEW. 

[Blatchf. Pr. Cas. 143.]* 

District Court, S. D, New York. April, 1862. 

Prize — Violation' of Blockade— Enemy Pkop- 

EltTV. 

Cargo and appraised valuation of vessel con- 
demned as enemy property, and for a violation 
of the blockade. 

In admiralty. 

BETTS, District Judge. The above ressel, 
owned by a citizen of New Orleans, and reg- 
istered there, by authority of the Confederate 
States, on the 20tli of November, 1861, -was 
■ captured by the United States public ship 
New London on the 28th of November, 1861, 
In Mississippi sound, laden with a cargo of 
ttirpentine and tar. The cargo was the prop- 
erty of Black, the supercargo. Neither the 
maniCeat nor any other papers on board the 
vessel designate the voyage contemplated to 
be made; but It appears, from the testimony 
of Uie master and the mate, on their exam- 
ination, and by the written parole given by 
the supercargo on the arrest of the vessel, 
that the cargo and vessel were destined 
for Balize, in Honduras. The evidence In 
the case Is unequivocal that the voyage was 
undertaken by the mutual concurrence of 
the owner of the vessel and the owner of 
the cargo, to evade the blodcade at the port 
of New Orleans, and that they were both of 
them, at the time, sesidents of that place, 
and well aware of the existence of the block- 
ade. The supercargo was an Englishman 
by birth, but had been, for many years prior 
to the seizure of the cargo, residing with his 
family at New Orleans, and doing business 
there. The owner of the vessel, though a 
native of the state of New York, had been 
for many years settled In business in New 
Orleans, and a resident there with family. 
He purchased the vessel, and had her re^s- 
tered to him In his own name, and on his 
oath that he was a citizen of the Confederate 
States, on the 20th of November, 1861. 
Jecker v. Montgomery, 13 How. [54 U. S.] 
408; Id., 18 How. [59 IT. S.] 110; Fay v. Mont- 
gomery, [Case No. 4,709.] 

After the capture, the flag officer of the 
Onited States squadron ordered an appraise- 
ment of the vessel, and appropriated her to 
the use of the United States government, and 
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transmitted her cargo and officers, on the 
United States' vessel supply, to the port of 
New York, to the cognizance of the United 
States prize court. The prize was thus 
brought fully under the cognizance of this 
court Proceeds of Prizes of War, [Case No. 
11,440.] 

Upon the proofs in the suit produced by 
the attorney for the United States, no one 
appearing to contest the same, It is ordered 
that a decree be entered condemning the ap- 
praised valuation of the vessel and tlie cargo 
seized on board of her, with costs, and di- 
recting a distribution of the proceeds thereof, 
according to law. 



AKEN, (WARBURTON v.) 
[See Warburton v. Aken, Case No. 17,143.3 



Case No. 119. 

AKERIiY V. VILAS. 

[1 Abb. U. S. 284;* 2 Biss. 110:* 1 Chi. Leg. 
News, 161; 8 Amer. Law Reg. (N. S.) 229.] 

Circuit Court, Seventh Circuit, D. Wisconsin. 
Feb. Term. 1SG9. 

Removal of Causes— Time of Making Applica- 
tion. 

1. A state court has no iwwer to entertain 
an appeal or other proceeding to review an 
order made in such court granting a petition 
to remove a cause from the state court to a 
court of the United States; nor can tht» state 
court withliold or delay the tran.sfw of the 
record from its clerk's office to tlie United 
States court pending any sucli review. 

2. An application in a state court for the 
removal or a cause to a United States court, 
made after trial and judgment in a state court 
of original jurisdiction, and judgmt-nt of a state 
court of appellate jurisdiction, which in effect 
reverses the judgment below and orders n new 
trial or hearing, is in season, where the appli- 
cation is made under the act of Man-U 2, 18G7, 
(14 Stat. 558.) — which authorizes the petition 
to be filed at any time "before the final hearing 
or trial" of the suit. The rever-?al and order 
for a new trial or hearing open the cjise to liti- 

fation the same as if no judgment hud ever 
een rendered. 

[3. Cited in Kellogg v. Hughes. Ca<?e No. 7,- 
662; McCallon v. Waterman, Id. 8.G75. Ques- 
tioned in Hancock v. Holbrook, 27 Fed. Uep. 
402, as to the point that it is not necessary 
that the plaint^ or defendant, consisting of 
more than one party, should be collectively so 
situated as to authorize a removal.] 

This was a motion by tlte plaintiff, a citizen 
of the state of New York, for an order al- 
lowing him to file in this court copies of tho 
process, pleadings, depositions, testlnionj- nnil 
other proceedings In this cause, the clerk of 
the state court from which removal was 
sought having refused to make and certify 
such copies. This case had been pending In 
the circuit court of Dane county, which on 



^[Reported by Josiah H. Bissell, Esq., and 
also by Benjamin Vaughan Abbott, Estj.. and 
here compiled and reprinted with permission. 
The syllabus is from 1 Abb. U. S. 284, and 
the statement from 2 Biss. 110.] 
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the 28th of October, 1869, had on petition 
and papers filed by the plaintifiE required the 
defendant to show cause why the case should 
not be removed to the circuit court of the 
United States. On the 8th of November the 
fallowing order was entered: "And the court 
having heard the counsel of the parties, and 
being sufficiently advised therein, ordered 
and declared that in this action now pending 
in this court there is a controversy between 
Jay Camiah Akerly, the plaintiff, a citizen 
of the state of New York, and Levi B. Vilas, 
one of the defendants, a citizen of the state 
of Wisconsin; that the matter in dispute ex- 
ceeds the sum of five hundred dollars, oc- 
clusive of costs; that the plaintiff has made 
and filed in this court an affidavit as re- 
quired by the act of congress, approved 
March 2, 1807, and in all other respects 
complied with said act. And it is further 
ordered, that this court doth accept the sure- 
ty offered by the plaintiff, and that all pro- 
ceedings in said cause be and they are hereby 
stayed, and this cause is hereby removed into 
the circuit court of the United States, In and 
for the district of Wisconshi." On the 26th 
day of December, 1868, application was made 
by tiie plaintiff to the clerk of the circuit 
court of Dane county for a certified copy of 
the record and proceedings In this case, fo- 
the purpose of transferring it to this court, 
according to the order of tiiat court, and the 
bond of the plaintiff, according to law, and 
the fees of the clerk for making and certi- 
fying a copy were tendered, which he re- 
fused to accept; he also refused to furnish 
the copies demanded, stating that he was 
bound to obey an order of the Dane county 
circuit court, prohibiting him from making 
such copies. The state court, in addition to 
the order of removal, had made an order al- 
lowing an appeal from said order of re- 
moval to the state supreme court, and enjoin- 
ing Its derk from furnishing copies and pro- 
ceedings pending said appeal. [In its vari- 
ous phases, the case is also reported In 15 
Wis. 401; 21 Wis. 88, 382; 23 Wis. 207, 628; 
24 Wis. 165; 25 Wis. Append. A. 703.] 

Finches, Lynde & Miller, for complainant. 
Spooner & Vilas, for defendants. 

MILLER, District Judge. This motion is 
made under the act of March 2, 1833, § 4, 
(4 Stat. 634,) which enacts that "in any case 
in which any party is, or may be, by law en- 
titled to copies of the records and proceed- 
ings in any suit or prosecution in any state 
court to be used in any court of the United 
States, if the clerk of said court shall upon 
demand, and the payment or tender of the 
legal fees, refuse or neglect to deliver to such 
party certified copies of such record and 
proceedings, the court of the United States 
In wliich such record and proceedings may 
be needed, on proof by affidavit, that the 
derk of such court has refused or neglected 
to deliver copies thereof on demand as afore- 
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said, may direct and allow such record to be 
supplied by affidavit or otherwise, as the cir- 
ciunstances of the case may require or 
allow, and thereupon such proceeding, trial 
and judgment may be had in the said court 
of the United States, and all such process 
awarded, as if certified copies of such rec- 
ords and proceedings had been regularly be- 
fore the said court." The conditions of re- 
moval of causes from a court of the state to 
a court of the United States, according to the 
act approved March 2, 1807, (14 Stat. 558,) 
are that where a suit is pending In the state 
court at the time of the application for re- 
moval, in which there is a controversy be- 
tween a citizen of the state In which the suit 
is brought, and a citizen of another state, 
and the matter in dispute exceeds the sura of 
five hundred dollars, exclusive of costs, such 
citizen of another state, whether he be plain- 
tiff or defendant, if he shall make and file in 
such court an affidavit stating that he has 
reason to, and does believe that, from prej- 
udice or local influence, he will not be able 
to obtain justice in such state court, may, at 
any time before the final hearing or trial of 
the suit, ffle a petition In such state court for 
the removal of the suit into the next circuit * 
court of the United States, to be held In the 
district where the suit is pending, and offer 
good and sufficient surety for his entering in 
such court on the first day of its session 
copies of all process, pleadings, depositions, 
testimony and other proceedings, &c. And 
it shall be thereupon the duty of the state 
court to accept the surety, and proceed no 
further in the suit. 

The circuit court of Dane county was satis- 
fied that all the requirements of the act were 
complied witii by plaintiff, and on inspection 
of the record found that there had not been 
a final trial or hearing of the suit. The court 
then accepted the surety offered, and ordered 
that all proceedings In the suit be stayed. In 
section 12 of the act of 1789 (1 Stat- 73) Is 
the same provision In Respect to the surety 
upon an application for the removal of causes 
from state to United States courts, "that it 
shaU be the duty of the state court to accept 
the surety and proceed no further in the 
cause." The supreme court of the United 
States in Gordon v. Longest, 16 Pet. [41 U. 
S.] 97, decided that when the application for 
the removal of a cause is In proper form, and 
the facts on which the application is founded 
are made to appear according to the require- 
ment of the act, the party Is entitled to a 
right to have the cause removed imder the 
law of the United States, and the judge of 
the state court has no discretion to withhold 
the right. And when, on application for the 
removal, it is shown that the case Is one em- 
braced by the act, and that the p:irty has 
compUed with the required conditions, it is 
the duty of the state court to proceed no fur- 
ther in the cause, and every step further 
taken In the case, whether In the same court 
or in an appellate coinl, is coram non judice 
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and, of course, nugatory. See, also, Kanouse 
V. Martin, 15 How. [56 U. S.] 198. Submit- 
ting to the authority of the act of congress, 
and of the decisions of the supreme court of 
the United Statas, I have no other discretion 
than to decide that the cleric of the circuit 
court of Dane coimty was not justified in 
withholding the transcript from the plaintiff, 
either under the prohibition of the court, or 
by reason of the appeal after acceptance of 
the siurety, and the order of removal of the 
cause to this court 

I will dispose of the remaining positions of 
the defendant's counsel as if upon a motion 
to remand the cause to the Dane circuit 
court 

It is objected that aH the defendants are 
not dtlzens of the state of Wisconsin. Levi 
B. Vilas and Esther G. Vilas, his wife, are the 
principal party defendants. They are the 
parties to the mortgage In suit. It is alleged 
that Martin T. VUas, one of the defendants, 
is a citizen of the state of Vermont, and is 
the owner of the equity of redemption of the 
mortgaged premises. TSiomas Reynolds and 
Leonard J. Farwell, the remaining defend- 
'ants, are citizens of this state. It is set out 
In the petitiMi for removal that the persons 
named as defendants, except Levi B. Vilas 
and wife, have been either personally served 
with process issued in the cause, or have vol- 
imtarily entered their appearance, and that 
all the defendants except Levi B. Vilas have, 
by the rules and practice of the court, con- 
fessed and admitted the plaintiffs cause of 
action, by not answering the complaint of 
plaintiff, as required by law and rules and 
practice of the court The state court finds 
that in this action now pending there is a 
controversy between Jay Camlah Akerly, 
plaintiff, and Levi B. "\'llas, one of the de- 
fendants. From this it woidd seem that the 
allegation of the petition that the complain- 
ant* had H^een taken as confessed against all 
the defendants except Levi B. Vilas, is cor- 
rect The service and appearance of thos*^ 
defendants may possibly require them to ap- 
pear and answer a new bill to be brought in 
this court or, In default of an answer, to let 
the bill be taken as confessed against them. 
But whether such be the practice or not I 
need not now determine. At the final hear- 
ing a question may be raised whether a de- 
cree can be made irrespective of these de- 
fendants. At present they do not appear to 
be necessary parties. See Wood v. Davis, 
18 How. [59 U. S.] 467. 

Another objection to the removal of the 
cause to this court is, that the application 
was not made "before the final henring or 
trial in the state court" " 

It appears from a report of the case in 21 
Wis. 88, that the suit is for foreclosure of a 
mortgage given by Levi B. Vihis and wife, 
to secure the payment of certain bonds. 
That the cause cirae on to be heard between 
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the plaintiff and Vilas, the defendant and a 
decree was rendered against the plaintiff, the 
court holding that the bonds and mortgage 
were invalid, from "v^Mch decree the plaintiff 
appealed to the supreme court. And the de- 
fendant also appealed for alleged error of the 
court in striking out his coimter-claims, and 
rejecting evidence in support of them. The 
supreme court decided that the bonds and 
mortgage were valid, and that one of the 
counter-claims was improperly stricken out, 
and reversed the judgment of the circuit 
court on both appeals. The cause came on a 
second time to be tried before the circuit 
court, when a decree was rendered in favor 
of plxiintiff, from which defendant VUas ap- 
pealed upon the ground of the rejection toy 
the court of a certain counter-claim set up in 
his answer. The supreme court reversed 
that judgment or decree, and remanded the 
cause to the Dane circuit court for further 
proceedings accoramg to law. If the cause 
had been finally determined by dther judg- 
ment of the circuit court, or by order of the 
supreme court, then the application for re- 
moval would not have been filed before "the 
final hearing or trial." But the last order of 
the supreme courts reversing the judgment of 
the circuit court, and remanding the cause to 
that court for further proceedings according 
to law, opened the whole case to litigation, 
the same as if no judgment had ever been 
rendered. The supreme court In effect or- 
dered a venire facias de novo, which required 
the circuit court to hear the cause as if no 
hearing or trial had taken place. The whole 
proceedings were in fieri when the petition 
for removal was presented to the circuit 
court I am, therefore, of the opinion that 
the petition was presented before the final 
hearing or trial of the cause. 
The motion of plaintiff is granted. 

NOTE, [from original report in 2 Bias. 110.] 
At the September term of the U. S. circuit 
court, present, Justice Davis and Distriot 
Judge Miller, a motion of defendants for an or- 
der rescinding the above order was denied. 

The opinion of the supreme court of Wiscon- 
sin in this case will be found in 24 Wis. 165. 

That the state court has no discretion, a 
proper petition beinff filed. Matthews v. Lyall, 
TCase No. 9,285;] Fisk v. Union Pae. R. Co., 
[Id. 4,827.] And no action of the state court 
can affect the rigiit Hatch v. Chicago, R. I. 
& P. R. Co., [Id. 6,204.] After judgment ren- 
dered m the state court and exceptions hav<» 
been overruled in the appellate state court, 
the case cannot, pending a motion for a new 
trial on the ground of excessive damages, be 
removed into the federal court Bryant v. 
Rich, 106 Mass. 180. Consult also Kin^sburg 
V. itingsbury, June, 1871, to appear in a sub- 
sequent volume of these Reports, [Case No. 
7,817,] where it is held that where the decree 
of the court below was reversed by the su- 
preme court of the state with instructions to 
dismiss the suit, an application for removal 
came too late; that it was not the intention 
of congress that a party dissatisfied with the 
rulings of the state courts might have a re- 
itearing in the federal courts. Where in a 
proper case the necessary steps are talcen for 
removal, the state court has no further juris- 
diction, and any subsequent steps are coram 
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non judice and void. Bell t. Dix, 49 N. Y. 
232. For proper practice where the plaintiff 

Persists in proceedinff in state court consult 
d. Where tha defendant, a citizen of another 
state, regularly files his petition and bond in 
the state court, in accordance with the pro- 
visions of the judiciary act, for the removal 
of the cause to the U. S. circnil court, the 
state court is ipso facto ousted of jiirisdiction. 
Any further proceedings are coram non judice 
and void. Stevens v. Phoenix Ins. Co., 41 N. 
Y. 149. 

NOTE, [from original report in 1 Abb. U. S. 
284.] Subsequent to this decision, the appeal 
was moved, on behalf of the plaintiflf, in the 
supreme court of the state, and a decision 
rendered reaching the general results that the 
order of removal was reviewable on appeal in 
the state court, and that it was improperly- 
made and should be reversed. We give so 
much of the opinion in the state court as re- 
lates to these two points: 

PAINE, J. The application for removal 
was made by the plaintiff under the act of 
congress of March 2, 1867, and the appellant 
claims that the order was erroneous upon two 
grounds: 1st, That the case was not within 
the act; 2nd. That if it were within it, thft 
act itself, so far as it professes to authorize a 
nonresident plaintiff who had commenced his 
suit in the state court to obtain removal, is in- 
valid. 

The respondent's counsel have declined to 
argue either of these questions, but have con- 
tented themselves with simply submitting and 
briefly discussing the proposition that this' 
court has no jurisdiction to hear and determine 
this appeal. Of course, this question must be 
determined upon the hypothesis that it is pos- 
sible that the case may not have been within, 
the act of congress, and that even if within it, 
the act may have been invalid. Counsel as- 
sume this possibility, for they say that the ap- 
pellant's remedy "(if indeed he has any) is to 
apply to the federal court to remand the case 
to the state court." In support of the posi- 
tion they refer to two classes of authorities. 
But these wholly fail to sustain it, and^ in 
truth warrant directly the opposite conclusion. 
And it would seem impossible to have drawn 
any such inference from them, except by con- 
founding the distinction between the two 
classes, and applying the doctrines of both in- 
discriminately to each. Thus they first refer 
to several cases, holding that where^ a proper 
application for a removal is made, in a case 
where the party is entitled to a removal by 
law, the jurisdiction of the state court ceases, 
and every subsequent step, except that of send- 
ing the case away, is coram non judice and void. 
They next cite another class, holding that 
where the order of removal was improperly 
made, in a case where the party was not enti- 
tled to it, an application may be made to the 
federal court to dismiss it for want of juris- 
diction, and they then seek to transfer to the 
latter class of cases the doctrines of the for- 
mer, and to hold that the jurisdiction of the 
state court ceases, and every step subsequent 
to the application for removal is equally as un- 
authorized and void in those cases where the 
order of removal is improjier and the party not 
entitled to it by law, as in the others. Such 
a conclusion is in conflict with both classes of 
cases. Both proceed upon the express assump- 
tion that it is only when the removal is author- 
ized by law, and the application properly made, 
that the jurisdiction of the state court is di- 
vested and that of the federal court attaches. 
Beth proceed upon the assumption that where 
this is not the case, the jurisdiction of the 
state court remains, and the federal court ac- 
quires none whatever. And yet we are now 
fisked to hold, that although this case may 
have been one of the latter class — though it 
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may be one in which there was no law author- 
izing a removal, and in which, consequently, 
the federal court acquired no jurisdiction, yet 
that bv some unaccountable process the state 
fourt lost it, so that between the two the ju- 
risdiction has lapsed entirely. Such a conclu- 
sion would be extraordinary indeed, and it has 
as little support in authority as it has in rea- 
son. 

If there was no law authorizing the removal, 
and there was none if either of the positions 
taken by the appellant is true, then the juris- 
diction of the state court remained unimpaired, 
and there was no obstacle in the way of its 
exercise, except the erroneous order that th<* 
case be removed. And the idea that the ap- 
pellate power of the state court cannot be in- 
voked to correct this error^-that it remains in 
abeyance, suspended by such an tmauthorized 
application, that the oourt which has jurisdic- 
fion must decline to exercise it, until the court 
that has none shall see fit to disclaim it— is 
one that cannot be supported ;ipon any reason- 
ing. But if tie right to appeal exists in a 
case where the removal is unauthorized, then 
it must also exist even wh^n the order of re- 
moval is proper. The question whether the 
court has power to hear and determine the ap- 
peal, cannot depend upon the conclusion to 
which it may come on* the merits of the order 
to be reviewed. Nothing is better settled in 
legal practice, thin that an order by which a 
subordinate court dismisses a case for want of 
jurisdiction, or in any way divests itself of 
jurisdiction, is subject to review on appeal. 
It is within the express provision of our statute 
that allows an appeal from any order which 
prevents a judgment from which an appeal 
might be taken. It is the common practice 
of all courts. The case of Mayor v. Cooper, 
6 Wall. [73 U. S.] 247, cited by the respondent, 
is one where the supreme court of the United 
States reviewed such an order, made by the 
United States circuit court. It is true in that 
case the order or judgment of dismissal was 
reversed, the court holding that the circuit 
court had jurisdiction. But if they had held 
differently, they would have affirmed the or- 
der, and not have dismissed the writ of error. 
This is the invariable practice. And this 
shows that the exercise of the power to hear 
and determine an appeal from an order by 
which a subordinate court attempts to divest 
itself of jurisdiction, is not an assertion of 
jurisdiction in the case subsequent to and in 
defiance of the application for removal. It is 
merely the decision upon that application itself. 
And that decision, whether the power be ex- 
ercised by a subordinate or appellate court, Is 
not the exercise of jurisdiction in the case. 
It is the determination of an independent pre- 
liminary question, and one which every court, 
from the necessity of the case, has the power 
to determine whenever presented. And who- 
ever invokes the exercise of this power on the 
part of a subordinate tribunal of the state, 
must invoke it subject to all the conditions im- 
posed upon that tribunal by the law of its 
existence; and one of those conditions is that 
an order made upon such an application is ap- 
pealable. 

That the power to hear and determine an ap- 
peal from such an order is entirely independent 
of the question of jurisdiction to proceed upon 
the merits of the action, the «ase of Nelson v. 
Leland. 22 How. f6.3 U. S.] 48, is an express 
authority. A motiDn was there made to dis- 
miss the appeal on the ground of a want of 
jurisdiction originally in the subordinate court, 
and the chief justice delivered the opinion of 
the court, "that the question of jurisdiction 
in the lower court is a propor one for appeal 
to this court, and for argument when the 
case is regularly reached, and that this court 
have jurisdiction on such appeal." The mo- 
tion was therefore denied, and upon the express 
ground that their jurisdiction of the appeal 
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was wholly independrnt of the actual juris- 
diction of the lower court, to try the action 
upon its merits. And if this is so, the exer- 
cise of this appellate power is not the exer- 
cise of that jurisdiction of which it is claimed 
the state court is divested by the presentation 
of a proper application for removal. It is true 
that if the appellate court should sustain the 
jurisdiction of the state tribunals, they might 
proceed subsequently to attempt to exercise it. 
But the mere determination of the question 
whether such jurisdiction had ceased or con- 
tiQued is not an exercise of it, any more when 
made by the appellate than it was when made 
by the subordinate court. Indeed, the rijrht' 
and the duty of the state courts to exercise 
such appellate power has been expressly de- 
cided by the supreme court of the United 
«*-."t?,?, »n J^'^"°"'''* ^' Martin, 15 How. [56 U. 
S.J lOS. The court of common pleas in the city of 
New York had denied an application for re- 
moval, and afterwards proceeded to try the 
action on the merits, and rendered judgment. 
It was taken by appeal to the superior court, 
which afhrmed the judgment. And the su- 
premo court of the United States reversed that 
judgment, not on the ground that the ''superior 
court erred in taking jurisdiction of the appeal, 
but m neglecting to reverse the judgment of 
the common pleas for refusing the application 
for a^ removal. They say: "The error of the 
superior court was. therefore, an error occur- 
ring m the exercise of its jurisdiction, by not 
giving due effect to the act of congress under" 
which the plaintiff in error claimed," &c. And 
It made an order remanding the case to the su- 
perior court, with directions for further pro- 
ceedings in conformity to the opinion. And 
such further proceedings would consist wholly 
of an exercise of the appellate power of the 
superior court to reverse the judgment of the 
common pleas. And yet we are referred to 
this case by the respondent's counsel to sup- 
port their assertion, that this court will "stulti- 
fy itself by taking jurisdiction of this appeal." 
i his court certainly is not oblivions of the 
fact, that if It should hold that a removal of 
this Huit was unauthorized, and should subse- 
quently proceed to render final judgment after 
such further trial as may be necessary, the 
supreme court of the United States may assert 
its appellate jurisdiction over that judgment, 
may reverse it, and remand the case with di- 
rrctions similar to tho.se in Kanonse v. Martin, 
as counsel suggest. But we feel very confi- 
dent thnt if it should do so, it will not be be- 
cause this court erred in assuming jurisdiction 
of the appeal, but because it will think this 
court erred in holding the plaintiff not entitled 
to a removal. 

I have thus endeavored to state the distinc- 
tion between the exercise of the power to de- 
cide upon the application for a removal, wheth- 
er by the subordinate or appellate court, and 
the exercise of jurisdiction over the merits of 
the action, for the purpose of showing that the 
broad language used by the court in Gordon 
v. Longest, 10 IVt. [41 U. S.] 104, cannot in 
any event be applicable to the exercise of such 
appellate power. But it is perhaps doubtful 
wjielJier the same language would be now used 
by that court. The subsenuent case of Ka- 
nonse V. Jlartin seems studiously to avoid it, 
and makes no suggestion that the judgment 
of the court of common pleas, and of tho su- 
perior court were void for want of jurisdiction, 
but speaks of them throughout the opinion as 
merely "erroneous." And the same view is 
also supported by the case of Hadley v. Dun- 
lap, 10 Ohio St. 1. I come, therefore, to the 
conclusion that this order is appealable, and 
that It IS a duty of this court from which it 
cannot slmnk. to proceed to a determination of 
the questions presented. 

Was the case within the provisions of the act 
of congress? The act provides that the non- 
resident party to a suit in a state court, be- 
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tween a citizen of that state and a citizen of 
another state, .shall be entitled to a removal, 
on making the proper application, "at any 
Jl?l®.» ^^^J"^ *^^ fi"**^ hearing or trial of th& 
l?r • ^t."-'-"** Question arises upon this language. 
Was the application here made "before the 
final hearing or trial," in accordance with its- 
intent and meaning? 

What was its intent? I think it will not be 
claimed that the word "final," as used in this 
provision, applies to or qualifies the word 
"tnal." The word "hearing" has an estab- 
lished meaning as applicable to equitv cases. 
It means the same thing in those cases that the- 
word 'tnal" does m cases at law; and the- 
words final hearing" have long been used to- 
aesignate the trial of an equity case upon the 
ments, as ^ distinguished from the hearing of 
any preliminary questions arising in the cause, 
and which are termed interlocutory. This use 
and meaning of th** words are too well estab- 
iisned and too familiar to require reference. I 
assume, therefore, that the meaning of the stat- 
ute is the same as though these words were 
transposed, and it provided that the application 
might be made at any time "before trial or 
final hearing," and that no imnlication can be 
raised ^y attempting to apply the word "final" 
to the word "tnal;" that congress intended to 
distinguish between those trials which might 
only partially dispose of the case, and such as 
might occur afterwards, and to allow this right 
of .removal so Jong as any question yet re- 
mained to be tried, in order to the complete 
disposition of the suit It will be observed 
that m the act of 1866, of which this is amend- 
atory, the words were so transposed, and the 
application was required to be made "before 
trial or final hearing;" and their transposition 
in the present statute was evidently merely 
casual, not designed to effect, and not effecting- 
any. change whatever in their meaning. The 
obvious intention of the statute was to require 
the party desinng to apply for a removal to do- 
so before tnal m actions at law, and, what is- 
the same thing, before final hearing in actions 
m equity. Ihe reason and justice of this, if 
a removal is to be allowed at all. are apparent. 
On y the non-resident can apply for it. And it- 
would constitute the very essence of injustice- 
to give him the right to experiment upon the 
decisions.of the state tribunals, obtaining those 
which If m his favor would be binding and con- 
clusive upon the other party, but which if 
against himself, he could repudiate and take 
ins chances again in a new tribunal. The stat- 
ute did not intend to provide for any such 
wrong, but on the contrary clearly designed to 
exclude the possibility of it, by requiring the 
application to be made before trial or final hear- 
ing. It seems clear.therefore, that whenever in 
any state court there has been a trial in an 
action at law, or a final hearing in an action- 
in equity, the result of which was an adjudica- 
tion, which upon the principles govemin? judi- 
cial decisions would be final between the par- 
ties, as to any portion of the merits of the ac- 
tion, the case has passed beyond the stage 
when It was within either the letter or thp- 
spirit of the law. How was it with this suit 
in that .respect? It was an equitable action, 
brought ui 1860, to foreclose a mortgage in the 
circmt court of Dane county. The defpn<lant. 
m accordance with the practice prevailing in 
this state, interposed by way of defense certain 
coxinter-claims, growing out of and connected 
vnth the tmnsaotions in which th^ mortsage 
originated. To these there was a demurrer by 
the plaintiff, which was overruled, and the or- 
der overruling it was affirmed on appeal to this 
court. Various proceedings were subsequentiv 
had, and the case was then brought to final 
heanng, and a decree rendered in favor of the 
defendant, dismissing the complaint. That was 
reversed on appeal to this court, and another 
final, heanng was had, in which the plaintiff 
obtained a judgment. That was reversed by 
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this court, and the cause remanded for further 
proceedinis; and at that stage of ^t t^s ai^ 
plication for a removal ^^^s made. It ^ ill toe 
seen, therefore, that mstead of Jf"S mjde 
before final hearing, it was "ot made until aft 
er there had been two final hearings. Anrt it 
iJ is solecism to speak of two final hearings 
in an equity case, any more than it is to speak 
of two trials in an action at law. , . ^„„ 

It is material, then, to consider what was 
thP effect of the several decisions of this court 
in respect to the rights of the parties as to the 
mattSf involved in them. No doctrine is bet- 
Sr settled here than that the matters decided 
become res adjudicata; those decisions became 
the law of the case, binding upon the parties, 
bindinjr on the subordinate court, and disposing 
final f of the questions decided. Whatever fur- 
ther oroceedings might be necessary to the ul- 
timatrd^fposifion of the. case, those questions 
were no longer open. I^^^i^S v. ^tate, l^^and 
264; Parker v. Pomeroy, 2 Wis. 112, Uowner 
V 6ross Id 3T1: Cole v. Clarke, 3 Wis. oJd, 
ReedT' Jones. 15 Wis. 40. If this rule were 
peculiar to this state, stiU the decisions of this 
court would govern, as to the effect of our 
Swn jSal proceedings between the parties 
But the same rule prevails everywhere; and it 
has heen asserted by tW supreme court of the 
United States quite as strongly ^^s t)y ^ny othe| 
tribunal. In Martin v. Hunter, 1 Wheat. U^ 
US] 304, counsel raised a .question as to 
the propriety of a former decision, the case 
haviS already been before the court on a for- 
mer writ of error. On page 355, the court aa.j. 
"n Se next place, in ordinary cases a second 
writ of error has never been supposed to draw 
1^ questfon the propriety of tb^fi^^t judgment 
and it is difficult to perceive how such a pro- 
ceeding could be sustained upon principle. A 
S iudcment of this court is supposed to be 
tonllitTlX the rights which it decides 
and no statute has provided any process oy 
which this court can revise its own judgments, 
fn several cases which have been formally ad- 
jSdSd^n this court, the same point was ar- 
gued bv counsel and expressly overruled. It 
Sks solemnly held that a fi^^I J«dg^e^t of this 
court was conclusive . upon the Parties, and 
i^nnlfl not be re-exammed. So it was neiu 
?hat the same Tule prevailed in equity, and 
thit a second appeal to that court brought up 
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cSScSsivl of the rights of the parties thereby 
adiudicated." See. also. Bridge Co. v. Stewart. 
I Sow [44 U. S.] 413; Roberts v. Cooper, 
20 How. [Gl U. S.] 467. It appears, therefore 
Sat bv the principles universally, recognized 
as applicable to the effect of judicial proceed- 
ings there had been several trials of this case, 
both' in the subordinate and appeUate coiirts of 
this state, and several judgments by the lat- 
teJ? w5ch, so far as our judicial system is con- 
clrnS, w4re final and conclusive between the 
narties, as to the questions decideti. 
^ It is true, those JAidgments did not finally 
disnose of the case. But that fact does not at 
a 1 ^mleach their finality as to the matters dis- 
Sos^of by them. There are few important ca^s 
bS what^are carried more than once lutc. the 
apellate courts. But the fact that the j.idg- 
mpnts of those courts do not m the first 
Sstance completely (lispose of the case, has 
never been supposed to annul their effectc^^ 
tirely. and to place the case, when it got haf k 
into the subordinate court, precisely as it would 
be if there had never been any trial or apneal 
whatever. On the contrary, as the authorities 
rbovo JeferVed to fully show. when, the case 
gets back into the inferior court.it carries 
with it the judgment of the superior as the 
established law of the case, and no questions 
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are open to further examination except those 
which that judgment has left .open. 

A trial or final hearing consists of the exam- 
ination and determination both of questions ot 
law and fact. In equity cases the court may 
determine both. On appeal this court may de- 
termine both. But the case may have been so 
presented that we could only properiy deter- 
mine the questions of law, leaving a further 
trial upon a part or all of the facts necessary 
for a complete adjustment of the controversy. 
This was true in this suit. The struggle in the 



case was upon the questions of law gro^\lng 
out of the defendant's counter-claims. Those 
questions were fully considered, and finally de- 
cided on the last appeal to this court; ami 
the case was remanded for such further trial 
upon the questions of fact, as "^^as necessary to 
its final determination. And yet after .all these 
vears of litigation, these repeated hearings anrt 
judgments, both of the subordinate and appel- 
late courts of this state, it is now claimed 
that this application for a removal was made, 
"before trial or final hearing." If such had been 
the intention of congress, .1 cannot think it 
would have stopped where it did If it would 
set aside and destroy the effect of repeated 
trials and judgments, why hesitate before the 
last one? If it would intervene after all the 
most important questions in the case had been 
tried and passed into judgments, binding and 
conclusive on the parties, why pause before the 
fact that some question, perhaps a minor and 
unimportant one, still remained to be tri^^ 
in order to a complete disposition of the case.' 
When tried, the judgment concerning it could 
be no more final, no more binding, than the pre- 
vious judgments had been as to matters in- 
volved in them. Hence, if they were to be 
overthrown, why not overthrow the whole, and 
allow the party to remove his case, and try it 
anew in a court of original jurisdiction, after 
it was finally and wholly disposed of hy the 
judgment of the state court? There could be 
no greater objection to the justice of such .a 
law than there is to it as it now stands, if it 
is to have the effect contended for. If the ef- 
fect of two trials and judgments in all the 
state courts was to be aiiuulltnt, there^ could bt; 
no reason whv the same thing should not be 
done as to three or any other number necessary 
to dispose of the case. 

But the act furnishes no evidence of such 
intention. On the contrary, both its letter and 
spirit exclude it. The law had formeriy al- 
lowed only non-resident defendants . to apply 
for a removal. And they were required to be 
prompt, and to make their election at the out- 
set, and before taking any steps which, couldi 
be construed into a voluntary submission to 
the jurisdiction of the state court. This act 
designed to extend the right to non-resideuf 
plaintiffs as welL It designed to extend the 
time, so that the application might be made at 
any time before trial or final hearing. But 
it did not design to go so far as to allow the 
party actually to submit his case to the judf^ 
ment of the state court on the merits, and 
then, if its judgment should be acninst hira, 
but should not hapnen to finally determine the 
case, to exercise his right of. removal. To in- 
duce a court of justice to infer a design to 
effect such an object, to borrow the. language 
of Chief .Tustice Marshall, "the intention should 
be expressed with irresistible clearness. But 
here, so far from that being the case, con- 
gress has explicitly required that the applica- 
tion shall be made "before final heaniig or 
trial." And the spirit and object of the act 
unite with its letter, in conducting imperatively 
to the conclusion that its meaning was to re- 
quire it to be made before the party had volun- 
tarily submitted his case to any trial or final 
hearing whatever in the state court. , , , 

Nor is this conclusion at all impeached by 
the rule that has been established by the fed- 
eral and other courts, under statutes authoriz- 
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m;: apppnls or -WTits of error from final juds- 
iiuMits or ilerrees. It is generally held there. 
That the decree orjudgment muatbeonepurport- 
inff a full and final disposition of the case, and 
not on its face reserving a part of it for future 
decision by the court; yet, even in those cases, 
the rule has not been held with unreasonable 
strictness, but those decrees which substan- 
tially dispose of the merits of the controversy 
nie held final so as to allow an appeal, al- 
though some matters essential to a complete 
execution of the decree are reserved for fur- 
ther examination and decree. Thus, in For- 
gay V. Conrad, How. [47 U. S.l 201, a 
decree was passed disposing of the general 
merits of the action, but directing an account 
of rents and profits, and reserving that subject 
for further decree. A motion was made to 
dismiss, on the ground that the decree was not 
final. The court said: "The question upon 
the motion to dismiss is, whether this is a final 
decree within the meaning of the acts of con- 
gi-ess. Undoubtedly it is not final within the 
slnct technical sense of that term. But this 
«mrt has not heretofore understood the words 
•final decrees' in this strict and technical sense, 
but has given to them a more liberal, and, as 
we think, a more reasonable construction, and 
one more consonant to the intention of the 
legiRlature." See, also, Bronson v. Railroad, 
2 Black,, [67 U. S.] 524, 531. But even if. 
under this class of statutes, it were held that 
the decree or judgment must be absolutely 
final to authorize an appeal, no argument could 
be drawn from it by analogy against the con- 
clusion already arrived at. The difference In 
the 9bjects of the two statutes would at once 
furnish an answer. The one is designed to 
regulate the exercise of an appellate jurisdic- 
tion, Dy which the judgments of an inferior 
tribunal may be reviewed. It is natural in 
such case to require the inferior court first to 
dispose, substantially at least, of the whola 
case, before the appellate power could be in- 
voked. But the object of the other statute 
was not to provide for a review of the de- 
cisions of an infenor tribunal, but for the exer- 
cise of an election by a party to a suit in a 
state court, to transfer it to another court of 
original jurisdiction for trial. The design was 
to authorize an election between the two; not 
to give him a chance at both. And this object 
can only be accomplished by requiring, as the 
statute does, the application to be made before 
any trial or final hearing in the case. The ob- 
ject of the one statute was to prevent an ap- 
peal until everything had been decided. The 
object of the other was to authorize a re- 
moval only before anything had been decided. 
It seems to me clear, therefore, that this 
case was not within the act of congress, and 
that the order for removal was unauthorized. 
1 am aware that the learned judge of the dis- 
trict court of the United States for this dis- 
trict has reached a different conclusion. His 
opinion upon the subject is published in the 
American Law Itegister for April, 1869. Upon 
this point he says: "If the cause had been 
finally determined by either judgment of the 
circuit court, or by order of the supreme court, 
then the application for removal would not 
have been filed before 'the final hearing or 
trial. But the last order of the supremo 
court reversing the judgment of the circuit 
court, and remanding the cause to that court 
for further proceedings according to law, 
opened the whole case to litigation, the same 
no If no judgment had ever been rendered. 
I he supreme court in effect ordered a venire 
facias de novo, which required the circuit 
court to hear the cause as if no hearing or 
tnal had taken place." If this 's .so, then this 
court has been Jaboring under a great delu- 
sion. If, after a case ha.s been three times 
in this court, twice on appeal from final judtr- 
ments in the court below, if after the essen- 
tial vital legal questions upon which its de- 
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rision depends, have been solemnly adjudicated 
by this court, and the cause remanded to the 
5/''5'**«' J*^ starts there anew with nothing set- 
tied, the whole case opened to litigation, as 
It no judgment had ever been rendered," then 
are not only our labors fruitless indeed, but 
those of the unfortunate litigants in the state 
courts are vainer than the labors of Sisyphus, 
vve have not so understood the law. We 
have uniformly applied to our decisions, so far 
as relates to matters within our jurisdiction, 
the same rule which the supreme court of the 
United States applies to its decisions: and 
nave held that they become the law of th& 
case, binding on the parties and the subordi- 
nate courts, and that the questions decided are 
not open to further litigation. We cannot have 
erred m this, unless the decisions of this court 
constitute an exception to the rule by whioh 
tnose of all other courts are governed. ^ 

I cannot but regret that this difference of 
opinion has arisen between this court and the 
learned judge of the district court. It may 
be the cause of much embarrassment and ex- 
pense to the parties. But inasmuch as the 
difference does exist. I know of no way to 
avoid its consequences, whatever thev may be. 
iJiere seems but one course open to this court, 
consistent with its duty to itself and to the 
state, when its appellate power is invoked in 
ttie regular course of judicial proceedings, and 
that IS, to exercise the jurisdiction which it 
believes itself to possess, according to its best 
judgment, whether that be well or ill founded. 

The remainder of the opinion relates to the 
question whether it is competent for congress 
to.authonze a non-resident plaintiff, who has 
voluntaTily brought his suit in the state court, 
to obtain a removal. 

lAkeriy v. Vilas, 24 Wis. 165.] 
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AKERLY V. VILAS.* 

[3 Biss. 332; 5 Chi. Leg. News, 73; 16 Int 
Rev. Rec. 154.] 

Circuit Court, W. D. Wisconsin. Sept., 1872. 

Removal of Causes— Okiginal Pleadixgs—De- 
PBXSES Preserved — Interlocutort Oi{ders— 
Estoppel. 

1. An action removed after issue joined, from 
the state to the federal courts, under the act 
St '^^^y«2T:«1866, as amended by the act of 
March 2, 1867, must be tried in the federal 
courts upon the pleadings certified from the 
state courts, and the same force and effect 
must be given to them by the federal courts 
as m the state courts if the case had remained 
there. 

2. In such a case the cause stands in the 
federal courts as it stood in the courts of the 
state, the former clothed with the powers of 
the state courts, and all rights acquired by, 
and all defenses allowed under the state laws 
are to be recognized in this court. 

3. Congress did not intend by these statutes 
to allow either party to obtain a practice or 
ruling more favorable to them, or when dis- 
satisfied in the state court to obtain a trial 
de novo. 

4. The decision of a court upon a motion 
does not partake of the quality of a judgment 
in such a sense as to preclude the same court 
from a further examination of the same ques- 
tion.^ The proceedings before judgment are 
within Its control, and orders made may be 
revised, and vacated or set aside. 



^[Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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5. The doctrine of estoppel does not go so far 
as to preclude a further inquiry and a rehear- 
ing of a motion upon an enlarged state of facts, 
nor prevent this court from revising an order 
made in the case while pending m the UniV«*J| 
States circuit court for the district from whica 
it had been removed. 

6. The doctrine of res adjudicata considered. 
[7. Cited in Wolff v. Connecticut Mut. Life 

Ins. Co., Case No. 17,924, to the point that, 
where a suit comes into the federal court by 
removal, it brings along with it as an incident 
all the costs which accrued or attached under 
the state law during the time it remained m 
tiie state court.] 

In equity. This was an action commenced 
In the ci::cuit court of Dane county, in the 
^te of Wisconsin, in 1860, to foreclose a 
mortgage given by the defendant to plaintiff 
and one Mrs. Lord, she having assigned her 
interest to plaintiff. The defendant answer- 
ed, setting up various defenses and coTuiter 
claims, among others an alleged breach of 
covenant by the plaintiff, for which he 
claimed damages m the sum of $100,000, 
stating that tiie mortgage was given to se- 
cure a part of the purchase price of certain 
real estate conveyed by plaintiff to defend- 
ant by deed, containing covenants of quiet 
enjoyment and general warranly, and aver- 
ring a breach thereof by the plaintiff. The 
ch-cult court struck out the counter-cMm, 
but on appeal the supreme court of the state 
held it well pleaded under the state practice, 
and remanded the case for further proceed- 
ings. After such decision, and after the 
testimony had been taken upon the issues 
made up in the state court, the plaintiff pro- 
cured a removal of the case to the United 
States circuit court for the district of Wis- 
consin, under the act of. March 2, 18G7. For 
opinion on this removal consult 2 Biss. 110, 
lAkerly v. Vilas. Case No. 119.] The plain- 
tiff, by reason of an order of the state cir- 
cuit judge, prohibiting the derk from fur- 
nishing copies of the pleadings and proceed- 
ings in the case in that court, was unable to 
obtain certified copies of the record, etc., 
from the state court, but the United States 
court allowed sworn copies to be filed in 
lieu thereof, and thereupon entered and 
docketed the case. The plahitiffi then filed 
a new bill and the court entered an order or 
rule that defendant plead or demur thereto. 
Defendant moved to strike it from the files, 
wliich motion was denied. The defendant 
then answered on the merits and plaintiff 
excepted. Before the exceptions T\-ere passed 
■upon, the defendant obtained an order, un- 
der the Cth section of the act dividing Wis- 
consin into two districts, transferring the 
case from the eastern to this district After 
the transcript of the record of the eastern 
district was filed in this court, the defendant 
moved for an order that plaintiff procure and 
file certified copies of the process, pleadings, 
etc., from the state court, which motion was 
granted, and such copies were procured and 
filed. The defendant then moved for an or- 
der striking out all the pleadings filed in the 
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federal court, and directing the action to be 
tried on the pleadings and issues made up in 
the state court. The plaintiff, at the same 
time, moved that his exceptions to the de- 
ft ndant's answer (which contained tiie same 
m.atters of defense and counter claims as 
the answer filed in the state court) be al- 
lowed. The case is reported in its various 
phases, in 15 Wis. 401; 21 Wis. 88, 377; 23 
Wis. 207; 25 Wis. Appen. A. 703. 

Finches, Lynde & Miller, for complainant. 

Wm. F. Vilas & P. F. Spooner, for defend- 
ants. 

Before DKUMMOND, Circuit Judge, and 
HOPKINS, District Judge. 



HOPKINS. District Judge. This case, as 
presenred by the motions of the respective 
parties, involves but two questions requiring 
consideration at this time. 

First, Does the act of July 27, 186G, (2 
Brightly, 115; 14 Stat. 300,) as amended by 
act of March2,1867,(2 Brightiy,116; 14 Stat. 
558,) providing for the removal of certain 
cases from the state to the federal courts 
for trial, authorize or allow the parties to 
file new pleadings in the federal courts, or 
to change the issue, made up in the state 
courts before removal? 

Second. If not, is this court estojjped by 
the orders made wliile in the circuit court of 
the United States, before the removal of the 
cause to this district, one, requiring the de- 
fendant to answer the new bill filed In that 
court, and the other, denying a motion made 
by the defendant to strike such bill from the 
files? Another important question might 
arise, if the court should reach that point, 
viz.: AVhether the decision on those mo- 
tions involved or settled the kind of answer, 
OT the matter of the answer, the defend- 
ant might put in. It seems to me, if it 
should be necessary to consider this, that 
the alleged estoppel might be found not 
to extend to or embrace the questions pre- 
sented on this motion. 

The defendant answered, setting up the 
history of the case In the state courts, and 
the same defenses that he set up ha the state 
court, upon which the various proceedings 
recited therein had been had. 

The complainant filed exceptions to that 
answer, which present the question, for the 
first time, it seems to me, as to the kind of 
defense and answer the defendant might 
interpose in this court; or, in other words, 
whether the case should be tried upon the 
Issues made up in the state court, or whether 
it should be considered as commenced de 
novo, and new pleadings be filed containing 
only such matters of defense as are permis- 
sible under the practice and pleadings of 
this court in cases originally commenced 
herein. This is the important question and 
it requires careful consideration. The prac- 
tice, where a case was removed to tiie fed- 
eral court, under the judiciary act of 1780, 
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<1 Brightly, 128; 1 Stat 79.) In states where 
the statutes had changed the common law 
forms, was to file new pleadings. That act, 
however, only required the party removing 
to file copies of the process. Section 12. 
And, as under that, the application had to be 
made on the defendant's entering his ap- 
peniiiuce, it was before he had plead, or 
taken any steps in the case. So the coin*ts 
had to treat it as a case just commenced in 
the federal courts, and apply to it the prac- 
tice existing there. 

The act under which this case was re- 
moved is essentially different from that in 
many rospects, and requires a very different 
practice. 

The act under which this case was removed 
authorizes the application to be made a.fter 
i?siie joined, and requires the party petition- 
iijg for removal to give ball to enter in the 
fcdei-al court copies of all process, plead- 
ings, depositions, testimony, and otiier pro- 
ceedings in said suit The act to which this 
is amendatory declares that "all pleadings 
filed or entered as aforesaid In the United 
States court by the defendant applying for 
the removal of the cause, shall have the 
same force and effect in every respect and 
for every purpose as the original pleadings 
would have had by the laws and practice of 
the courts of such state if the cause had re- 
mained in the state court" In that act, as 
in the amendment to it, the following pro- 
vision is contained: "And said copies being 
so entered as aforesaid, In such court of the 
United States, the cause shall then proceed 
in the same manner as if it had been brought 
there by original process." This, tlie plain- 
tiff's counsel claims, makes it necessary to 
tieat the case as just commenced in this 
court by the service of process, and to take 
the usual proceedings as from that point I 
cannot concur in that view. Pull effect Is 
idven to that provision by holding it to mean 
tliat the jurisdiction of the court over the 
1/arties and the subject matter is as com- 
plete when brought in in tliat way, as when 
obtained by the service of original process. 

The same phrase or sentence is in the orig- 
inal act of 1789, and in the act of 18G6, and 
congress could not have intended it should 
receive any such construction, for then it 
would conflict witli the provision in the last 
net declaring what were the force and ef- 
fect of the pleadings filed in the state courts. 
The act of 18G7 being an amendment of the 
act of 18GC, according to the rule for the 
construction of amendments to statutes. Is to 
be read as if incorpoi-ated Into the original 
act, which would make the clause in that 
act prescribing the effect to be given to the 
pleadings in the state courts applicable ahke 
to cases of removal under the amended act 
Thus construed, they mean that aU pro- 
ceedings necessary after the removal to a 
final trial or hearing shall be conducted In 
the same manner, and the case, as to such 
proceedings, shall be regarded as if origi- 
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nally commenced in this court In the lan- 
guage of the statute, "the state courts shall 
proceed no further therein, and the suit 
shall thereafter proceed in the federal 
courts." If it were not so, and the proceed- 
ings wer^i not to stand as the pleadings in 
the cause, why require copies to be filed? 
What was the object of this change from the 
judiciary act of 1789? That only required 
copies of the process to be filed; this, copies 
of the process, pleadings, depositions, testi- 
mony and proceedings, 

I cannot construe the statute otherwise 
than that the issues made up in the case on 
its removal remain and constitute the issues 
to be tried hi the federal courts; and as a 
necessary consequence, all the rights secured 
by either party under the practice and laws 
of the state where the suit was commenced, 
are impressed upon the case, and as full ef- 
fect must be given to them in the federal 
as would have been given by the state courts 
if tried there. And by this Is meant noth- 
ing more than this— that when the case is 
removed, It stands in the federal court as 
it stood in the hiferior and appellate courts 
of the state, the federal courts clothed with 
the powers of all the state courts through 
which the case might pass, but subject of 
course to the limitations existhig under our 
mixed system, and givhig the proper effect 
only to the adjudications of the highest court 
of the state, as well in the past as hi the 
future progress of tlie case. There is no 
hardship in this construction. A non-resi- 
dent plaintiff voluntarily commences a suit 
in the state court when he might sue in the 
federal court He therefore has no reason 
to complain. A non-resident defendant 
when sued in the state courts, may remove 
before pleadhig, if he chooses; so he cannot 
complain. Therefore, to hold, after such vol- 
untary action of the parties, that all rights 
acquired by, and all defenses allowable un- 
der the state laws, are to be recognized and 
preserved In the federal courts, is not hi- 
flicting any hardship upon either party, cer- 
tainly not on the party entiUed to a removal. 
The ophiion of the court by Chase, Ch. 
J., in West v. City of Aurora, 6 Wan. [73 U. 
S.] 139, a case removed from the state court 
of Indiana on application of plaintiff after 
plea by defendant, seems especially applica- 
ble upon this point In that he says: "They 
(the plaintiffs) were bound to know of what 
rights the defendants to their suit might 
avail themselves under the code (of Indi- 
ana.) Submitting themselves to its (the 
state's) jurisdiction, they submitted them- 
selves to it in Its whole extent" The same 
doctrine is laid down in Thompson v. Rail- 
road Co., Id. 134. By the statutes of Ohio, 
a suit was authorized to be prosecuted in 
the name of the real party in interest, which 
was not the rule in the United States courts. 
The case was properly commenced under 
tiie Ohio statute, and the supreme court, in 
passing upon the effect to be given to that 
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statute, say: "If tbey could have maintained 
It In their names in the state court, they had 
an equal right to maintain it in their names 
when it arrived in the federal court" 

So the fact that the defendant's answer 
contahis defenses which would not be al- 
lowable in actions originally commenced in 
this court, does not determine the question 
of his right to interpose such an answer. It 
such defenses are pleadable in the state 
courts, they must be allowed in this court, 
for aU the rights acquired by the defendant 
under the state laws before removal, are, 
and must be, recognized and preserved here 
as sacredly as in the state courts. In such 
cases the federal courts have to look to tne 
state laws and practice to determine the 
sufficiency of the pleadings. This construc- 
tion prevents abuse, whUe the other would 
aUow parties to speculate and experiment 
upon their chances in the state courts, and, 
it they found the state law gave their ad- 
versaries more privileges than they would 
have under the practice ami system of plead- 
ings in the federal courts, they would re- 
move their cases to that court, and thus 
strike out the pleadings and defenses they 
might not like, and commence and conbnue 
their case upon a theory better suited to 
their purposes. . . 

The act does not permit any such injus- 
tice It allows the removal of the ease to 
the federal courts for trial in the condition 
it is in when removed, and provides for fin- 
ishing it up from that point hi those courts. 

It does not confer upon the court appel- 
late but only original jurisdiction, concur- 
rent witii the Stat© courts. The case is 
transferred cum onere. It may, tiierefore, 
be conceded that the defenses set up in 
this answer would not be admissible under 
the system of pleadings and practice of this 
court. But that does not dispose of the 
question under consideration, for congress 
has the power to change the form of plead- 
ings, and adopt any system of practice and 
pleadings it may choose. That matter is 
wholly within its discretion. This it has re- 
centiy done in cases other than those of eq- 
uity and admiralty, and tiicre is no doubt it 
could change the forms of pleadings in those 
cases also. Act of June 1, 1872. And it 
may fairly be held that by providing for 
tiie removal of cases after Issue joined, 
they intended to establish or allow a diitor- 
ent practice in such cases; to accept the 
pleadings made up in tiie state courts, and to 
try such cases on those pleadhigs, and, to 
that end, the pleadings, testimony, and ail 
proceedings were required to be certified so 
that the federal court can take up the case 
in the condition It receives it, and ti-y it, so 
far as the pleadings are concerned, as it 
would have been tried hi the state courts, 
preserving to the respective parties all their 
constitiitional rights. This construction gives 
force and effect to all of the provisions of 
the act, and seems to be its natural meamng. 
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The removal is allowed because It Is feared 
that a fair trial cannot be had from "preju- 
dice or local influence," not because tiie stat- 
utes of the state in reference to tiie practice 
(,f its courts are different from tiie practice of 
this court Congress did not intend to con- 
demn the codes and mode of procedure in 
the state courts, either as unsuited or in- 
adequate to the attainment of justice. 

The object of the statute was to secure 
an impartial trial of tiie case, having ref- 
erence to tiie tribunals, the courts, or juries 
not tiie systems of practice tiiat might exist 
in tiie several states. It did not intend to 
allow a case to be removed because a state 
might adopt the code, or allow to defend- 
ants additional defenses to those permitted 
in the federal courts. 

This case would furnish as striking an 
illustration of tiie injustice of an opposite 
construction as could well be supposed. It 
had been pending and severely litigated in 
the circuit and supreme courts of this state 
for a period of eight years before removal. 
It had been repeatedly before Uie supreme 
court of the state. The pleadings had been 
considered and sustained by that court, as 
in accordance with the statiites of the stat^ 
The testimony bearing upon the issues had 
been taken by both parties. Now, to al- 
low a removal of tiie case, at that stage, 
to tills court, and to reject aU tiie pleadings, 
decisions and proceedhigs had hi tiie case be- 
fore removal, and commence de novo, would 
be a reproach upon our system of J^r^spni- 
dence. But it is argued by the plaintiffs 
counsel, that If this consbniction is correct, 
as an original proposition, the court is es- 
topped from so holduig, because of the or- 
der of the drcuit court of the United States, 
before/ r«imoval here, denying tiie motion to 
strike^/rom tiie files the bUl filed tiierein, 
aftc/y&e removal from the state court It 
th^ore becomes necessary to examme 
whSher or not this court is thus restricted. 
^At is undoubtedly true that courts very 
beldom rehear a matter or review a decision 
made upon a motion upon tiie same facts; 
vet tliey may. The conclusive effect of :i 
judgment of a court of competent jurisdlc 
tion is not questioned. But tiie question 
here Is, wh<^ther that rule embraces this 
cise l>id that decision partake or the qual- 
ity of a judgment in such a sense as to bring 
It' within the doctrine of res adjudicata, so 
as to preclude that court, if this cause had 
continued befc.re it, from further examining 
the question prc-sented here; and if it did 
not then this court is not estopped, for it has 
the' same control over the case as the other 
coiui; would have had, and is not estopped 
to any greater extent than that, and it is 
its duty to decide nil questions that may 
he presented, and it cannot avoid that re- 
sponsibility on the ground of estoppel, un- 
less the decision clearly brings it within 
the established rules on that subject It 
cannot rightlv withhold its judgment on the 
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ground of courtesy or comity unless tho 
foruior decision is final. The most generous 
comity does not require one court to give 
to the decision of tmother court of concur^ 
rent juilsdiction any gi-eator force than tlie 
coiu*t pvonouncini; it. Comity does not en- 
large the conclurfve operation of the doc- 
trine of res Jidjudicata. 

It therefore bfcoiues necessaiy to examine 
the cases and ascertain what are tlie rules 
on the subject of res adjudicata, and to 
what cases, and under what circumstances 
tJicy are to be applied. The reported cases 
have left the question in some doubt and 
confusion. The United States supreme com-r. 
in Breedlove v. Nicolet, 7 Pet. [32 U. S.] 
413, in effect hold that decisions upon mo- 
tions are not final or absolutely binding 
upon tlie court in the further progress of 
the cause. In that case, after several pleas 
in bar, the defendant offered, and was al- 
lowed ]>y the court, to plead in abatement 
tx) the jurisdiction; and afterwards, and on 
the trial, that plea was disregarded and 
taken from the files of the court, although 
It liad been placed tliere by order of the 
court On error to the supreme court the 
point was distinctly taken, "that the plea to 
die jurisdiction was lawfully filed, and ought 
not to have been taken from the files by the 
court" On tliat question, Marshall, C. J., 
s.'iid: "All the proceedings are supposed to 
be within the control of the court while 
they are in paper, and before a jury is 
sworn or a judgment given. If so, tlie or- 
ders made may be revised, and such as in the 
judgment of the court may have been ir- 
regularly and improperly made, may be set 
aside." In that case, tlie court had ordered 
the plea to be filed, which was on th(» trial 
disregarded and tJiken off. In this case the 
court denied the motion to strike the bill 
from the files. No distinction Is perceivable 
In the cjises, so far as the question of the 
power of the court Is concerned, and it 
seems to me, according to the doctrine of 
that casp, that the ordei'S relied upon in 
this do not deprive the court of the power 
of reconsidering those questions and of vii- 
cjiting those orders, if it thinks it right to 
do so. Such being my understanding of that 
<?aso, tlie plaintiff's objection on the ground 
of estoppel cannot be sustained. Nor is this 
doctrhie without support in other well-rea- 
soned cases. In Slmson v. Hart, 14 Johns. 
62, 76, Spencer, J., who delivered the opin- 
icm of the court of errors, In speaking of 
decisions upon motions, says: "In tlic s:im<; 
court those decisions are not considered as 
so final and decisive as to furnish a bar to 
anotlier and further decision of the ques- 
tion. Courts, to prevent vexatious and ro- 
l)eated applications upon the same point, 
have rules which preclude the agitation of 
the same questions upon the same state of 
facts. These rules are for the orderly con- 
duct of business, and are not founded upon 
the principle of res adjudicata." 



This language was used in the case of a bill 
In equity, filed to set off judgments obtained in 
different courts. It was objected that bo- 
caiLse Ji court of law wliich had jurisdiction 
had denied a motion to accomplish the same 
object, tliat a court of equitj' could not grant 
ihe relief asked. But the court held that the 
decision of the motion did not bar the suit; 
tliat such application, and, tlie decision there- 
on, did not partake of the qualify of a judg- 
ment, so as to be a bar, on the ground among 
others, "that the same court might, witli 
entire propriety, hear a new discussion of 
the question." See, also, Dickenson v. Gilli- 
land, 1 Cow. 495; Arden v. Patterson, 5 
Johns. Ch. 52. , 

But there is another answer to the prei 
tended estoppel. The doctrine of estop/' 
pel does not, within any rule, go so far 
as to prevent further inquiry and a rJ 
hearing of a motion upon an enlarged stat i 
of facts. "The decision of a court upon a 
motion is received as an estoppel only upon 
facts exactly similar. The case must be ex- 
actly commensurate with what it was when 
the prior order was made." People v. Mer- 
cein, 3 Hill, 399, 416. By this language it 
will be seen with what strictness the courts 
apply the rule when tliey recogm'ze its ex- 
istence. Mitchell T. Allen, 12 Wend. 290; 
DoUfus V. Frosch, 5 HiU, 493. That con- 
struction defeats the estoppel set up here. 
This case is changed; it is not in the exact 
condition it was when the orders relied 
upon were made. At that time cei-tified 
copies of the pleadings in the state court 
were not filed. Shice then the defendant 
has answered, and the plaintiff has excepted 
to it, and this court has granted an order 
after argument requiring the plaintiff to pro- 
cure and file copies of process, pleadings, 
etc., which has been done, so that the plead- 
ings and proceedings had In the state court 
are now for the first time before this com*t 
in an authentic form. I think, therefore, 
the case is so far changed on this motion 
that this court, within the most generous 
extension of the doctrine of res adjudicata, 
is not estopped from entertaining and de- 
ciding the questions now presemed. But, as 
I at first suggested, I do not see how the 
decision relied upon could be extended so 
as to include and determine the question as 
to what kind of an answer the defendant 
might interpose. That could not properly be 
considered until the answer was filod. I 
therefore think the motion of the defendant 
should be granted. 

NOTE, [from oriRinal report.] The federal 
courts follow the state practice in cases re- 
moved under the acts of congress. Republic 
Ins. Co. V. Williams, [Case No. 11,707.] Also, 
in many respects, in pleadings and practice in 
bankruptcy proceedings, In re Findlay, [Id. 
4,780.] That congress did not intend to allow 
a party dissatisfied with fhe ruling of the state 
cotirt to obtain a more favorable tribunal, or a 
trial de novo, consult Kinjrsbury v. Kingsbury, 
[Id. 7,817.] That at any time previous to final 
decree, all interlocutory orders are subject to 
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examination and revision, see Pullan v. Cin- 
dnnati & C. A. L. R. Co., (May term, 1873,) 
[Id. 11,461-] After a judgment m the state 
court which has been reversed by the appellate 
court and a new trial ordered, the case can be 
removed. Dart v. McKinney, [Id. 3,583.] But 
if in a chancery proceeding the decree is re- 
versed, and the cause remanded with instruc- 
tions to the court below to dismiss the bul, an 
application for removal comes too late. Boggs 
V. Willard, [Id. 1,603.] 
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AKIN V. LIVERPOOL & LONDON & 
GLOBE INS. CO. 

[6 Ins. Law J. 341.] 

Circuit Court, E. D. Arkansas. Oct. Term, 

1876. 

Insurance — iNsutiAr.LE Istekest — Renewal of 
PoLicT— CorDiTioNs— WAiviii;— Pkoof of Loss. 

[1. A holder of a policy of fire insurance 
assigned it to the mortgagee of the property to 
the extent of his interest therein, with the as- 
sent of the company, and thereafter paid the 
premium required for the renewal of the policy, 
taking the usual renewal receipt. By mistake, 
the company, instead of renewing the policy, 
made out a new policy to the mortgagee, which 
was never delivered, and of which neither mort- 
gagor uor mortgagee had any knowledge. Held, 
that the contract of insurance was complete be- 
tween the mortgagor and the company, and an 
action at law thereon would lie for the recoT- 
ery of the mortgagor's interest therein.] 

[2. Where a fire insurance policy provides 
that no action shall be brought unless within 
a year from the date of the loss, and a 
complaint was filed within the year, but, at 
the request of the agent and attorney of the 
company, who agreed to enter the appearance 
of the defendant, no summons was issued, the 
company cannot thereafter set up the year's 
limitation as a defense.] 

[3. The refusal of an agent of an insurance 
companv for adjusting losses to recognize the 
right of the insured to prove for his admitted 
loss, he being ready and willing to do so, is 
a waiver by the company of such proof; the 
more so when proof has been furnished by the 
■mortgagee of the destroyed property, to whom, 
"by mistake, a policy thereon had been made 
out.] 

tSee Bennett v. Maryland Fire Ins. Co., Case 
No. 1.321; Bumsey v. Phoenix Ins. Co., 
1 Fed. Rep. 396; Norwich & N. Y. Transp. 
Co, V. Western Mass. Ins. Co., Case No. 
10,363.] 

tAt law. Action by C. C. Akin against 
the Liverpool & London & Globe Insurance 
Company on a contract of fire insurance- 
Trial by the court. Judgment for plaintiff. 

[C- C. Akin, the holder of a fire Insurance 
policy on an hotel and furniture, had mort- 
;gaged the property to Wassel & Moore, and, 
with the consent of the company, assigned 
his policy to them to the extent of their 
interest. Thereafter Akin paid to the local 
SLgent at Hot Springs the premium for the 



renewal of the policy, and toolc a receipt 
In the following form: 

["Hot Springs, Ark., July 9th, 1872. ?176.- 
50, Rec'd of John L. aiiller, for the use of 
C. C. Akin, one hundred and seventy-six 
50-300 dollars for the renewal of a policy 
of Insurance on the Akin House and furni- 
ture, issued in the Liverpool and London 
and Globe Insurance Company, on five thou- 
sand dollars. J. J. Sumpter, Agent" 

[Wassel & Moore, wishing to make sure 
of the renewal of the policy, made appli- 
cation therefor to the agent at Little Rock, 
but, on being informed of the action of 
Aliin, were satisfied therewith, and took no 
further steps. By mistake the company 
made out and executed a policy to Wassel 
& Moore, instead of to Akin, and sent it 
to their agent at Little Rock, in whose 
ofla.ce it remained until after the property 
was destroyed by fire, imknown to either 
Akin or Wassel & Moore.] 

CALDWELL, District Judge. It is con- 
tended that plaintiff has mistaken his rem- 
edy; that, upon the facts proved, the case 
is one of exclusively equitable cognizance. 
This contention is based on the assmnption 
that an action at law will not lie upon a con- 
tract of insurance unless a policy has been 
issued and the action is founded on such 
policy. It Is well settled that where there 
is a valid agreement for insurance, the fail- 
ure of the insurer to issue a policy, is no 
impediment to a recovery of the amount 
of insurance, in case of loss, in an action at 
law upon the contract McCulloch t. Eagle 
Ins. Co., 1 Pick. 277; LIghtbody v. North 
American Ins. Co., 23 Wend. 18; State Fire 
& Marine Ins. Co. v. Porter, 3 Grant, Cas. 
123; Eureka Ins. Co. v, Robinson, Rea & 
Co., 56 Pa. St. 256; Benjamhi t. Saratoga 
Mut Fire Ins. Co., 17 N. Y. 415; Audubon 
V. Excelsior Ins. Co., 27 N. Y. 216; Kohne 
V. Insurance Co. of North America, [Case 
No. 7,920;] American Horse Ins, Co. v. Pat- 
terson, 28 Ind. 17; New England Fire & 
Marine Ins, Co. v. Robinson, 25 Ind. 536; 
Fland. Fire Ins. 118. 

The plaintiff has a good cause of. action 
at law on the contract for the renewal of 
the policy. The premium was paid for the 
renewal for one year, of an existing policy, 
the precise terms of which were known 
to both parties, and when the premium was 
paid by the plaintiff, and accepted by the 
defendant, upon such an agreement, the 
contract of insurance was complete; there 
remahied no more for the plaintiff to do, 
and in case of loss, the legal liability of the 
defendant was perfect 

.It is common practice to renew, or con- 
tinue in force, existing policies by means 
of what is. termed a renewal receipt. This 
is what was done in this case. The plain- 
tiff is not to be prejudiced by the mistake 
of the defendant in making out a policy 
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to Wassel & Moore; and certainly the de- 
fendant will not be heard to say that the 
plaintiff shall not have the benefit of his 
contract until he has gone into a court of 
equity, and annulled or reformed a policy in 
which he is not named, and has no interest, 
which he never asked to be issued, which 
was never delivered to him, and of the 
very existence of which he was ignorant. 

2. The defense that the action was not 
brought within one year from date of loss, 
is not sustained. The complaint was filed 
within the year, but no summons was Is- 
sued, because the then agent and attorney 
of the defendant requested tliat none should 
be issued, and agreed to enter the appear- 
ance of the defendant, and plead to the 
action, and took the complaint off the files 
for that purpose. Tills took place before the 
year expired, and for tiie purpose of dis- 
posing of this question, the subsequent ap- 
pearance of the defendant must have rela- 
tion back to the date of tlie agreement. 

It would be gross fraud to allow the 
defendant to come in by other counsel, after 
the year had elapsed, and set up that the 
suit was not brought within the year, be- 
cause no summons had issued on the com- 
plaint, when the plaintiff had refrained 
from Issuing such summons at the request 
of the defendant's agent and attorney, and 
upon the assurance that defendant's appear- 
ance should be entered with like effect as 
if summons had issued on filing the com- 
plaint. 

3. After the loss, the agent of the defend- 
ant for adjusting losses and the plaintiff 
met in this city. The plaintiff was ready and 
willing to furnish the requisite preliminary 
proofs of loss, in accordance with the terms 
of defendant's policy; but the defendant's 
agent misconceived the rights and duties 
of the parties, took the ground there was 
no contract of Insurance existing between 
the plaintiff and defendant, and refused to 
recognize plaintiff's right to prove for his 
admitted loss, on tliat ground. By this ac- 
tion the defendant waived the production 
of preliminary proofs of loss by the plain- 
tiff. Pland. Ins. 541. 

Besides, under the advice and direction 
of plaintiff's agent, Wassel & Moore, whom 
the agent insisted were the only proper 
parties to do so, did make out and furnish 
the preliminary proofs of this very loss. 

The defense is without merits, and judg- 
ment will be entered In favor of the plain- 
tiff for $7,409, being the amount of the 
policy and Interest thereon from date of 
loss, less the sum of $3,875 paid with 
plaintiff's assent to Wassel & Moore. 



AKRON CEMENT & PLASTER CO., (CUM- 
JIINGS V.) 

fSee Cumminirs v. Akron Cement & Plaster 
.Co., Case No. 3,473.] 



Case No. 122. 

The ALABAMA. 

The GAMECOCK. 

[1 Ben. 476.3* 

District Court, S. D.'New York. Oct, 1867.* 

Collision — Tow and Tcg — Lookout — Ijights— 

PtLOT— Pl.EAniNC. 

1. The bark Ninfa de los Mares was coming 
up the Narrows into tlie harbor of New York, 
about 200 yards from the west shore, in the 
evening. She was towed by the steam tug 
Gamecock at the end of a hawser. SShe Iiad 
the regulation lights set. The tug, however, 
did not carry the two white lights required 
by law to be carried by a steam vessel having 
another in tow, but had the lights required to 
be carried by all steam vessels. The steamer 
Alabama was going down the Narrows to sea. 
She was in charge of a pilot, but had no look- 
out stationed forward, the quartermaster in 
the wheelliouse, who was assisting the man 
at the wheel, being the only lookout. She saw 
the lights of the tug, and directed her course 
60 as to pass her some fifty or a hundred 
feet to the eastward, but she did not see 
the lights of the bark in tow until she was 
very near the tup, when the latter gave 
two whistles, and a voice from her shonted 
tliat the steamer would run into the bark. 
The steamer's helm was at once put hard a 
starboard, but she ran into the bark, striking 
her on her starboard bow, and sinking iier in 
a few minutes. The libel was filed against 
both the steamer and the tug to recover the 
damages. Held, that the Alabama was in fault 
in not having a proper lookout, and that her 
going so close to the tug, when there was 
abundant sea room, was, to say the least, not 
evidence of very careful management on her 
part. 

[Cited in The Ancon, Case No. 348.] 

2. That the fact of her being in charge of 
a pilot was no defence, 

[Cited in The Ancon, Case No. 348.] 

3. That the tug was also in fault in not 
having the lights required by law, and that 
the collision was the result of these faults on 
both vessels. 

4. That where injury is done by or received 
by a vessel in tow of another, the inquiry, 
by which the responsibility of either ve^sd is 
to be determined, should always be as to 
which party is the principal and which is the 
servant. 

5. That in this case the tug was the prin- 
cipal, and the Alabama could not charge the 
tug's negligence as a fault upon the bark. 

6. That the fact that the libel did not specif 
the want of proper lights on the tujr as an 
element in her negligence made no differenca 
there being no dispute as to what lights the 
tu}? had, and no surprise upon her as to the 
evidence given about her lights. That, if de- 
sired, an amendment of the libel to that effect 
would be allowed. 

[In admiralty. Libel for collision. Decree 
for libelant Modified on appeal by circuit 
court, In The Alabama, Case No. 123, but 
afterwards affirmed by supreme court, (92 
U. S. 695.)] 



^[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

'[Decree of district court modified by circuit 
court in The Alabama. Ciise No. 12ii. but af- 
firmed by supreme court, 92 U. S. 695.] 
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This was a libel for a collision brought by- 
Nicholas de las Casas, tbe owner of the Span- 
ish bark Ninfa de los Mares against the 
steamer Alabama and the steam tug Game- 
cock, both of them American vessels. The 
collision occurred about six o'cloclc P. M. 
on the 15th of December, ISOj, in the 
Narrows, a little below Fort Bichmond, on 
the Staten Island side, and about 200 yards 
easterly from the shore. The bark was on 
a voyage from Havana to New York, and was 
in tow of the tug going up through the Nar- 
rows to New York. She was towed by a 
hawser about Jifty or sixty fathoms long, 
running from the stem of the tug to her 
port bow. The Alabama was proceeding to 
sea from New York on a voyage to New 
Orleans. The Alabama and the bark came 
Into collision, and the result was that the 
bark was cut to the water's edge, on her star- 
board bow, near her fore-rigging, and sank, 
and was totally lost The bark charged the 
fault on both of the other vessels. The case 
made by the libel was, that some ten or 
fifteen minutes before the collision, tlie port 
light of the Alabama was observed from 
the bark, bearing from one and a half to two 
points on her starboard bow, and apparently 
approaching in an opposite direction; that 
the bark had her proper lights set; that her 
coui-se was about north to north half-east; 
that her movement was wholly dependent 
npon that of the tug, her master having em- 
ployed the tug about 1 o'clock P. M. of thai 
day to tow her to New York; that a fevi 
minutes before the collision a double whistle 
was heard from the tug, as a signal for the 
Alabama to pass the tug and bark on their 
starboard side, and for the bark to starboard 
her wheel, and that the tug would starboard 
her wheel; that this was done by the tug, 
but that the Alabama came right on into 
the bark, although the bark, by starboarding 
her wheel, In obedience to the signal of the 
tug, did all that she could to avoid the col- 
liaion; and that there was no fault on the part 
of the bark. In regard to the fault of the 
other vessels, the libel averred that the col- 
lision "happened "wholly through the care- 
lessness, mismanagement, and improper sea- 
manship of those in charge at the time of the 
said steamer, and of the said tug boat, in 
suffering their respective vessels to approach 
so near each other, and then on the part of 
those in charge of the said tug boat, in per- 
mitting the said bark to be so hit, and on 
the part of those in charge of the said steam- 
er, in permitting her to so hit the said bark." 
The answer of the Alabama set up, that she 
left her dock in New York about five o'clock 
P, M., under charge of a pilot; that her lights 
were set and burning, and she was going at 
a slow rate of speed, and had a competent 
lookout properly stationed and faithfully at- 
tending to his duty; that shortly after 6 
o'clock P. M., when the Alabama was near 
Fort Richmond, she discovered the tug a con- 
siderable distance off, bearing on her port 



bow; that, as the vessels approached each 
other, the tug changed her course suddenly, 
without giving any warning, and attempted 
to cross the Alabama's bow, and pass on her 
starboard side; that as soon as that Intention 
was manifested, every effort was made by 
the Alabama to avoid a collision, and she 
cleared the tug, but collided with the bark; 
that the night was dark, and the fact that 
the tug was towing tlie bark on a line could 
not be seen or known from the Alabama be- 
fore the vessels came together, or so nearly 
together that it was impossible to avoid a 
collision with the bark; that the bark had all 
her sails furled and could not be distinguislied 
from a vessel at anchor, and had no proper 
lights or lookout, and no warning was given 
that she was moving astern of the tug; that 
the bark was responsible for the conrluct of 
the tug, and the tug and the bark were re- 
spectively improperly and unlawfull}' navi- 
gated; and that the collision occurred through 
the fault and improper navigation of the 
bark, individually or in common with the 
fault of the tug, and not by the fault of the 
Alabama. 

The answer of the tug averred that the 
towing was to be and was performed in the 
usual manner; that the collision did not occur 
through the fault of those on board of the 
tug; that when the Alabama was first observ- 
ed from the tug she bore on her starboard 
bow, sailing in an opposite direction; and 
that she should have stopped or passed the 
tug and bark at a safe distance to the east- 
ward, as she was well able to do, In which 
case the collision would not have taken place. 
The bark had a pilot on board, and was steer- 
ing as nearly as possible in the wake of the 
tug. Her proper lights for a sailing vessel 
being towed were set and burning, that is, 
a green starboard light and a red port light, 
and they were properly arranged. She car- 
ried no light calculated to mislead the Ala- 
bama. The tug had the proper green and red 
side lights, but she did not have the two white 
mast-head lights arranged vertically, which 
were required by law to be carried by a 
steam vessel, when towing another vessel, 
in addition to the colored side liglits, in 
order to distinguish her from other steam 
vessels. Instead of those lights she had a 
shigle white light on a flag pole aft. The 
Alabama had her proper colored side lights 
and her white foremast light. In this con- 
dition of the lights on the vessels they ap- 
proached each other. 

The pilot of the Alabama testified, that he 
was heading south half-west when he first 
saw the lights of the tug, two miles or more 
away; that he was then a litUe above Clif- 
ton, and about a quarter of a mile from the 
shore, and the tug's lights bore south half- 
east, half a pohit or a little more on his port 
bow; that he then saw her green and red 
lights and her white light above; that, on see- 
ing those lights, he ordered the man at the 
wheel to look out for his port wheel so as to 
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pass to tbe right; that he then discovored th:it 
the tug was trying to cross his bow, the tug 
behig to the eastward of the lights on Sandy 
Hook and the Naveshik Highlands, and those 
lights being half a point to the eastward of 
the course of the Alabama, and the tug ap- 
pearing to him to be drawing across those 
lights to go to the westward of the Alabama; 
that he then ordered, the man at the wheel 
to keep his helm starboard, and it was kept 
starboard imtil he discovered that the tug 
would go clear of the Alabama, and then he 
told the man at the wheel to steady; that 
the next thing he heard was two blasts from 
the steam whistle of the tug, which came 
when the tug was not more than sixty feet 
from the Alabama; that at that time he saw 
the green and white lights of the tug; that at 
the time the whistles blew he heard a hail 
from the tug, warning him that he would be 
on the bark; that the helm of the Alabama 
was immediately put hard to starboard, and 
her engine was slowed, and stopped and 
backed, but she struck the bark within a 
minute after tbe hail; that he did not know 
until the hail that the tug had a vessd in 
tow; and that he saw no lights on the bark. 
On his cross examination he said that when 
he saw the tug drawing to the westward he 
starboarded to let her go to the westward 
of him, and straightened on his course when 
he thought the tug had room enough to go 
clear on the westward; that the whistles 
blew right after he straightened on his course; 
that he arrived at the conclusion to let the 
tug pass to the westward of hira from three 
to five minutes before the tug blew the whis- 
tles; and that he expected the tug to pass 
him from fifty to one hundred feet ofiC. 

The captain of the tug testified that he 
was as near the Staten Island shore as he 
considered it safe to go with the bark; that up 
to the time he blew his whistles the Alabama 
was aU the time on his starboard bow; that 
he did not change his course up to the time 
he blew his whisUes; that when he blew his 
whisties he starboarded his wheel a littie 
—all he dared, as he was then within two 
hundred yards of the shore; that when the 
Alabama was a quarter of a mile away, he 
saw her white light and both of her colored 
lights; and that the tug was heading be- 
twe«i north and north by west 

E. W. Stoughton and J. E. Parsons, for 
bark. 
Beebe, Donohue & Cook, for tug. 
Owen, Nash & Gray, for steamer. 

BLATCHFORD, District Judge. I take the 
testimony of the two witnesses who were 
piloUng the respective steam vessels as show- 
ing more clearly than any other testimony 
the actual course of the navigation of the 
vessels. The captain of the tug, who was in 
her pilot house at the wheel all the time, had 
no apprehension of any collision with the Ala- 
bama. He did not put his helm to port, 



or change his course, or signify, by giving 
one blast of his whistle, that he desired each 
vessel to keep to the right. As to any 
change of course hy the tug, I think the 
clear weight of the testimony is, that the tug 
did not change her course before she blew 
the two whistles at tlie very moment of 
peril. The pilot of the Alabama did not blow 
any whistle as a signal to the tug to take 
the one side or the other. He arrived at the 
conclusion that the tug was going to the west- 
ward, and, acting on that conclusion, he star- 
boarded his helm until he thought he could 
go dear of her on the eastward, and then 
he straightened on his course, intending to 
clear her by from fifty to one hundred feet. 
The tug did not port her helm, and thus bring 
herself and the bark into the danger which 
the Alabama was trying to avoid. She kept 
her course, and any apparent drawing of the 
tug to the westward, as seen from the Ala- 
bama, must have been the effect of the 
starboarding by the Alabama of her own 
helm, and not the cause of that starboardhig. 
If the Alabama had thought tiiat she and tiie 
tug were meeting end on, or nearly end on, 
so as to involve risk of collision, she would 
have ported her helm and signalled the tug 
by her whistle. But the Alabama starboard- 
ed her helm and gave no signal, and for the 
manifest reason that she apprehended no col- 
lision; and the tug certainly apprehended 
none. The Alabama was in no manner 
thwarted by the movements of the tug or 
of the bark, in carryhig out her purpose of 
going to the eastward. She elected to go to 
the eastward a sufficient length of time be- 
fore the collision to enable her to carry that 
intention safely into execution, as respected 
both the tug and the bark, but for two ^r- 
cumstances. These were (1st) the resolve of 
the Alabama to pass as close to the tug as 
within from fifty to one himdred feet; (2d) 
the absence of all knowledge on the part of 
the Alabama that the tug had a vessel In 
tow. The intention of the Alabama to pass 
BO close to the tug would not perhaps, of 
itself, imattended by any other facts, be 
suflicient to charge her with fault hi this 
collision with the bark. But she had abun- 
dance of room to the eastward, and a broad 
channel in that direction, seven or eight times 
in width the distance at which the tug was 
from the western shore, with sufficient depth 
of water, and it was, to say the least, not 
evidence of very careful navigation on the 
part of the Alabama, that she did not try to 
give a wider berth to the tug. But still the 
Alabama went clear of the tug, and she 
would doubtless have gone clear of the bark, 
if she had known that the bark was In tow 
astern of the tug. The failure of the Alaba- 
ma to know that tlie tug had the bark in 
tow is shown, by the evidence, to have been 
owing to two things— (1) the absence, on 
the Alabama, of a proper lookout, properly 
stationed and attending exclusively to the 
proper duties of a lookout; (2) the failm:e of 
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the tug to carry the two bright white mast- 
head lights vertically, so as to distinguish 
her from other steam vessels. As to the 
lookout on the Alabama, the evidence is con- 
clusive that the only person who pretended 
to be discharging the duties of a lookout 
was Pullin, the quartermaster, and he, in- 
stead of being at his proper post on the bow 
of the vessel, was in the pilot-house assist- 
ing the man at the wheel. The rest of the 
men who were in the watch with Pullin, 
imd some of whom ought to have been on the 
lookout on the bow of the vessel, were in 
the forecastle at their supper, and remained 
there till after the collision. The attempt 
to show that there was a man on the lookout 
on the bow of the Alabama wholly fails. No 
such man is produced as n witness, nor is 
his name disclosed. Now, if any fact is 
established by the evidence. It is the fact that 
the bark had her colored lights properly set 
and burning. They ought to have been seen 
from the Alabama, and probably would have 
been seen if the Alabama had had a proper 
lookout. It is true that the pilot of the Ala- 
bama, and the other persons who were in 
and about the pilot house of that vessel, saw 
the lights of the tug and did not see the 
lights of the bark; but it is extremely prob- 
able, from the evidence, that a proper and 
vigilant lookout on the bow of the Alabama 
would hjive discovered the lights of the bark. 
There was nothing in the character of the 
night to obscure them. The men on the 
bark saw the lights on the Alabama at a long 
-distance. Moreover, the evidence goes to 
show that a proper lookout in a proper place 
on the Alabama would have discovered the 
bark herself in season to have enabled the 
Alabama to clear her. It is impossible to re- 
sist the conclusion, that the want of a proper 
lookout on the Alabama contributed mate- 
rially to the collision. So, also, the absence 
■of the proper lights on the tug contributed 
In a great degree probably to the collision. 
The pUot of the Alabama discovered the 
lights of the tug at the distance of two miles 
■or more, and saw tliom accurately, as they 
were, the two colored lights and the white 
light above. He recognized them, so far as 
the evidence shows, for what they indicated 
—a steam vessel under way- But he did not 
recognize them as indicating a steam vessel 
towing another vessel, for the reason that 
they gave no such indication. The provision 
for tiie two vertical white lights is made by 
law, as the statute expressly says, to distin- 
guish from other steam vessels a steam ves- 
sel towing another vessel. The conclusion 
of fact and of law is, that if the pilot of the 
Alabama had been advised by the presence 
of those lights that the tug had a vessel in 
tow, he would have given her a wider berth 
that he did, and would have cleared the bark. 
It is claimed on the part of the tug that 
the pleadings do not raise tlie question of 
the want of proper lights on the tug. But 
I think the pleadings are sufficient to raise 



that question. The libel does not specify 
the want of lights on the tug, but it avers that 
the collision happened through the careless- 
ness, mismanagement and improper conduct 
of those in charge at the time of the tug, In 
suffering the tug and the Alabama to ap- 
proach so near each other. The want of 
proper lights on the tug was an element and in- 
gredient of the carelessness of those in charge 
of the tug, which contributed to the near 
approach of the Alabama. But, if desired, 
an amendment of tne libel in that respect 
would be allowed, tliere being no dispute 
as to what lights the tug In fact had, and no 
surprise upon her as to the evidence given 
about her lights. 

The bark being wholly without fault, and 
the collision being due to the negligence of 
the Alabama and the tug, it would naturally 
follow that the bark would be entitled to 
recover from the Alabama and the tug tne. 
damages caused by tne collision. The an- 
swer of the Alabama sets up, however, that 
the b^rk was responsible, tmder the circum- 
stances, for the conduct of the tug; and It 
is claimed that the tug was the servant of 
the bark in the towing service; that the 
bark is liable for the acts of the tug; that 
the case, so far as respects the Alabama, 
must be decided as if the only parties liti- 
gating were the Alabama and the tug; and 
that the bark has no greater rights, as 
against the Alabama, than the tug would 
have had, If she had been injured by the col- 
lision, and her owner were the sole libellant. 
There is a conflict of decisions on this point, 
and it is not authoritatively settled for this 
com't. Most of the cases on the subject are 
cases where the third vessel, neither the 
tug nor the tow, was the libelling or com- 
plaining party. In regard to the question 
whether the tug or the tow is responsible 
when a third party sues for a collision with 
either, the author of Parsons' Maritime Law. 
(volume 1, p. 208,) cites several of the con- 
flicting authorities, some of them holding 
that the vessel towing is but the servant of 
that which Is towed, and that the latter Is re- 
sponsible for the acts of the former, as its 
servant, and others holding that the vessel 
towed is for the time under the absolute 
control of the vessel towing, and that the 
latter is responsible for any mischief done, 
and draws the conclusion, that it is an er- 
ror to assume that either of these rela- 
tions must exist in any particular case, and 
that the inquiry should always be, which 
party is the principal and which the servant. 
Such I conceive to be the sound rule. The 
language of Mr. Justice Nelson, in the case 
of The Express, [Case No. 4,596,] seems to 
imply, that where the tug is not in fact, at 
the time, under the direction and control 
of the master and hands on board of the 
tow, the tow will not be responsible for 
any damage that happens through the fault 
of the tug. In the case of Sturgis v. Boyer, 
24 How. [G5 U. S.] XIO, which was a libel 
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by a third vessel, against a tng and her 
tow for a collision between the tow and the 
third vessel, the supreme court condemned 
tlie tug and acquitted the tow. In tlie course 
of the opinion of the court In that case, it is 
said (page 122) that, "whenever the tug, un- 
der the charge of her own master and crew 
and in the usual and ordinary coui*se of such 
employment, undertakes to transport another 
vessel, which, for the time being, has neither 
her master nor crew on board, from one 
point to another, over waters where such 
accessory motive power is necessary or 
usually employed, she must be held respon- 
sible for the proper navigation of both ves- 
sels." It is also said, in that case, (page 123) 
that tlie owners of the tow do not, by em- 
ploying a tug to transport their vessel from 
one point to another, necessarily constitute 
tlie master and crew of the tug their agents 
in performing the service; that tliey do not 
appoint the master of the tug or ship the 
crew, and cannot displace tlie one or the 
other; and that the master of tJie tug, not- 
"Withstanding tlie contract for the service 
was negotiated with him, continues to be 
the agent of the o\\'ners of his own vessel, 
and they are responsible for his acts In her 
navigation. It is true that these observa- 
tions were made in reference to the liabil- 
ity of the tug and the tow to a third party. 
But I think tliat they are also applicable 
to a case where the tow sues the tug for an 
injury caused to the tow by a collision be- 
tween the tow and a third vessel, to which 
the negligence of the tug contributed, and 
also to a case where tlie tow sues the tMi*d 
vessel for such an Injury. In the present 
case, the tug was exclusively under the 
charge of her own master and crew. She 
was employed in the usual and ordinary 
coui-se of her employment, to tow tMs bark, 
a foreign vessel, coming into one of our 
ports. The service was a customaiy and 
proper one. The pilot and master and crew 
of the bark did not direct, or undertake to 
direct, the navigation of the tug or the ar- 
rangement of her lights, and were not boimd 
to do so. The bark did nothing but follow 
as closely as possible in the wake of the 
tug, and slie made no manoeuvre which con- 
tributed to the collision or Interfered with 
the free control of the tug over her own 
movements and arrangements. To say that, 
under these circumstances, the bark should 
be held responsible for the acts or omissions 
of tlio tug would be, in my judgment, to vio- 
late the soimd principles of justice. Such a 
responsibility on the part of the bark would 
make her liable to a tliird vessel, in case the 
tug had negligently run into and sunk such 
vessel, the bark having been navigated pre- 
cisely as she was in this case. A responsi- 
bility so broad would be greatly injurious to 
tlie interests of commerce, and would effec- 
tually put an end to the towing business, 
for no tow would then be towed unless it 
had the exclusive control of the tug, and no 



tug would surrender such control to the 
tow. 

If applied to this case, the effect of the 
doctrine contended for by tbe Alabama, that 
the tug and the bark are to be considered 
as one vessel, and that the bark, though 
personally innocent, is to have imputed to 
her the acts and omissions of the tug, would 
be, as against the Alabama, to cause the 
damage occasioned by the collision to be ap- 
portioned between the tug and the bark, 
considered as one vess^, and the Alabama. 
I hold that the Alabama Is not entltletl 
to the benefit of any such doctrine. Thi; 
tug does not, in her answer, claim the ex- 
istence or benefit of any such doctiine, or 
claim that the bark was responsible for the 
faults of the tug, or that the tug is not re- 
sponsible for her own faults to the bark. It 
is useless to speculate whether, even If, as 
regards the Alabama, the tug and the bark 
be considered as one vessel, the tug ought 
not, as between herself and the bark, both 
the tug and the Alabama being in fault, to 
make good to the bark all the damages 
which she does not recover from the Ala- 
bama. As suggested by Mr. Justice Nelson, 
hi the ease of The Express, (before cited,) 
there is a difficulty, as between a tug and 
her tow, in assigning to each vessel its prop- 
er measure of responsibility, when either, 
through the fault of either, comes into col- 
lision with a third vessel Every case of the 
kind must be decided, as it arises, on the 
facts attending it. 

It is set up as a defence by the Alabama, 
in her answer, that she had on board, at the 
time of this collision, a pilot duly licensed 
under the laws of the state of New York, 
who offered his services to her, and whose 
services she was obliged by law to accept; 
that such pilot took and had the entire con- 
trol of all her movements imtll and at the 
lime of the collision; that her master, offi- 
cers, and crew merely carried out the orders 
of such pilot. In directing her movements; and 
that, if the collision was caused by the move- 
ments of the Alabama, or by her faUinre to 
make proper movements in reference to the 
tug and the bark, or either, neither the Ala- 
bama nor her claimants are responsible 
therefor. This point of defence does not 
extend so far as to claim that the Alabama 
is not responsible for not having a proper 
lookout, or that the pilot was in any manner 
charged with the duty of seeing that she 
had a proper lookout. And In a case where, 
as here, the fault found against the vessel 
is not any act or omission for which the 
pilot is responsible, but is the want of a 
proper lookout, it would be going too far 
to say that the vessel is to be exonerated 
from such fault, because she had a pilot on 
board charged with her navigation, even if 
she would be exonerated from a fault in her 
navigation caused directly by the pilot. If 
the presence of a pilot is to exonerate the 
vessel from the fault of not having a proper 
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lookout, It Is difficult to see why it would 
not exonerate her from the fault of not 
having her reversing machinery in proper 
■order. Yet, to hold the vessel not responsi- 
ble for the latter fault, when under charge, 
as to her navigation, of a regular pUot, would 
he a violation of all principle. I do not un- 
derstand that the English rule, which re- 
lieves a vessel from responsibility for her 
navigation while she is under the charge of 
a pilot, extends any further than to relieve 
her from the consequences of a fault di- 
rectly attributable to the bad management 
or negligence of the pilot. But, however 
that may be, the law is settled for this court, 
{Walsh V. The CWna, Olr. Ct. U. S. July, 
186G, [Case No. 17,114,]) that a vessel is re- 
sponsible for the negligence or unskillfulness 
of a licensed pilot, whose services she is by 
law bound to accept. 

The rules of navigation are now so well 
settled, and in most cases by positive stat- 
ute, so far at least as vessels owned by citi- 
zens of the United States are concerned, that 
there can be no excuse for their wUful and 
■deliberate violation. The necessity, espe- 
cially in the case of a steam vessel, of hav- 
ing a proper lookout, properly stationed and 
actually and vigilantly employed in his duty, 
and of having, properly set and burning, the 
lights required by statute, has been enforced 
by the courts of admiralty of the United 
States so uniformly, that it must now be ac- 
cepted as settled, that wherever the want of 
a proper lookout, or the want of proper 
lights, is shown, it will be for the vessel 
wlilch has not the lookout or the lights to 
show that any collision which occurs is not 
in any way attributable to the absence of 
the lookout or the lights, or she will be con- 
demned in damages. Notwithstanding the 
serious admonitions which they have received 
from the courts, large steam vessels are 
most glaringly remiss in regard to having 
a proper lookout, and small tugs pay no 
heed, while towing other vessels, to the stat- 
utory requirement making provision that 
they shall carry two bright white masthead 
lights vertically, in addition to their green 
jind red side lights, so as to distinguish them 
from other steam vessels, and convey to 
other vessels the knowledge tliat they have 
vessels in tow. Tlie interests of commerce 
require that these maritime rules should he 
strictly enforced. 

It results, that there must be a decree con- 
domning both the tug and tlie Alabama in 
damages, with a reference to a commissioner 
to ascertain the amount of the damages to 
the libellant. 

[NOTE. On appeal to the circuit court this 
decree was affirmed, except tliat it was held 
that the steamer could not be required to 
make up a deficiency caused by the fact that 
the value of the tug was less than one half of 
the damages sustained. This was overruled 
by the supreme court, and the decree of the 
district court was affirmed. See The Alabama 
and The Gamecock, Case No. 123, and note to 
that case, 92 U. S. 695.] 



Case No. 123. 

The ALABAMA, 

The GAMECOCK. 

[11 Blatchf. 482.]^ 

Circuit Court, S. D. New York. Feb. 19, 1874.* 

Collision— Betwren Stbamehs and Tow— Ap- 
poktiokment of damages. 

A steamer collided with a sailing vessel in 
tow of a steam-tug. In a suit in rem, brought 
by the owners of the sailing vessel against 
both of the other vessels, to recover for the 
damages sustained by them by the collision, it 
was IiHd, both of such other vessels being found 
in fault, that each must be held liable for only 
one-half of such damages, and that the steamer 
could not be held to make up a deficiency 
caused by the fact that the value of the 
steam-tug was less than one-half of such dam- 
ages. 

[See note at end of case.] 

[Appeal from the district court of the 
United States for the southern district of 
New York,] 

In admiralty. In this case, a sailing ship, 
the Ninfa de los Mares, in tow of a steam- 
tug, the Gamecock, was collided with by 
a steamer, the Alabama, and sunk. The 
owner of the ship libelled both of the other 
vessels, in rem. In the district court. That 
court held both of such vessels In fault, 
and gave a decree to the libellants against 
each of them, for the full amount of the 
damages. 1 Ben. 476, [The Alabama, Case 
No. 122.] The steam-tug had been released, 
on a bond being given in a sum, represent- 
ing her value, less than one-half the amotmt 
of such damages. An appeal was taken to 
this court on the part of each of the con- 
demned vessels. [Decree of district court 
modified. Decree of circuit court, so far as 
it modified decree of district court, reversed 
by supreme court. 92 U. S. 695.] 

John E. Parsons, for libelant. 
Edwards Pierrepont and Edward H. Owen, 
for the Alabama. 
Charles Donohue, for the Gamecock- 

WOODRUFB\ Circuit Judge, (after affirm- 
ing the decree on all other points:) In re- 
gard to the liability of the Alabama for more 
than one-half of the damages, this court 
has already decided that her liability cannot 
be increased by the circumstance, in which 
she had no agency, that the Gamecock 
is not of value sufficient to pay the other 
half. The City of Hartford and The Unit, 
[Case No. 2,753.] See, also, The Atlas. [Id. 
633, Id. 634.] It is urged, that such a holding 
involves a Uability on the part of the Ninfa 
herself, which would make her liable for 
the fault of the tug, in such a sense, that, 
if the Alabama had sustained the greater 
damage, the Ninfa must contribute there- 



*[Reported by Hon. Samuel Blatchf ord. Dis- 
trict Judge, and here reprinted by permission.] 

•[Decree of circuit court reversed by supreme 
court, (92 U. S. 695,) in so far as it modified 
the decree of the district court, (The Alabama, 
Case No. 122.)] 



[1 Fed. Cas. page 271] 



(Case No. 124) ALABA]\IA 



to. Not at all; the holding merely imports 
that her relations to the tug which she 
had employed were such that she can re- 
cover no more than the tug, if Injured to 
the same extent, could recover, or than 
the tug, if she had paid to the owners of the 
Ninfa her full value, in discharge of her 
own plain liability, could in return recover 
from the Alabama, towards indemnity. As 
between the Ninfa and the tug, the latter, 
under her contract for safe towage, or tow- 
age with proper care, prudence and still, 
was liable for the whole loss. So that, 
whether this proceeding against the Ala- 
bama is prosecuted by the one or the other, 
ought not to affect the Alabama. It is very 
true, that, by the rules of the common law, 
one who is injured by the concurring fault 
of two or more may, It is held, recover full 
indemnity from either or all. But the ad- 
miralty does not inevitably follow the com- 
mon law rules. Where, as between two, 
each is In fault, at law, neither can recover, 
but, in admiralty, each contributes. On the 
one hand, it Is not Inequitable to say, that 
the contribution of one ought not to be in- 
creased by circumstances which she had no 
agency in producing; and, on the other, it 
Is not inequitable to say that the tow, as 
in this case, voluntarily subjected herself 
to the hazards of the misconduct of the 
tug, and, therefore, to the contmgency that 
such misconduct might, in case of loss, give 
her no claim beyond contribution from an- 
other vessel. Had the tug discharged her 
own liability to the Ninfa upon her con- 
tract, as she ought, the tug could recover 
no more. The Ninfa should not be per- 
mitted to charge the Alabama more, be- 
cause the Ninfa may have trusted irre- 
sponsible parties- 

I am aware tliat the question Is one of 
great Interest and importance. There are, I 
think, some cases in the supreme court in 
which it must necessarily be soon consider- 
ed; and we shall then be instructed whether 
to follow the views of Dr. Lushington in 
the case of The Milan, 1 Lush. [Adra.] 388, 
404, and applied in the cases before cited, 
or to act upon a different rule in the ad- 
miralty courts of this country. For the 
present, I must say that the opinion in the 
case of The City of Hartford and The Unit, 
[supra,] must be taken as the opinion in 
this case, upon the point now under con- 
sideration. 

The decree, therefore, will award to the 
libellants a recovery from each vessel, of 
one-half of the damages caused by the col- 
lision, as found in the district court, with 
costs in the court below, but without costs, 
on the appeal to this court, to either party. 

[NOTE. In reversing the decree of the cir- 
cuit court, Mr. Justice Bradley said that a de- 
cree should be made against the Alabama and 
the Gamecock, "each for one moiety of the 
entire damage, interest and costs, so far as 
the stipulated value of said vessel shall ex- 
tend; and any balance of such moiety over 



and above such stipulated value of either ves- 
sel, or which the libelant shall be unable to 
collect or enforce, shall be paid by the other 
vessel ♦ ♦ ♦ to the extent of the stipulated 
value thereof, beyond the moiety due from said 
vessel." The Alabama and The Gamecock, 92 
V. S. 695. See The Oivilta, 103,U. S. 703; 
The North Star, 1 Sup.> Gt. Rep. 41, lOG U. S. 
17; The Sterling and The Equator, 1 Sup. Ct. 
Rep. 89. lOR U. S. 647; The Hudson, 15 Fed. 
Rep. 162; The Franconia, 16 Fed. Rep. 149; 
The Max Morris. 24 Fed. Rep. 860.] 
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Case No. 124. 

In re ALABAMA & 0. B. CO. 

[9 Blatchf. 390;^ 6 N. B. B. 107; 5 Amer. 
Law T. Kep. 76; 6 Amer. Law Rev. 577.] 

Circuit Court, S. D. New York. Feb. 1, 1872.' 

Involuntaky Bankkoptot— Act Makch 2, 1867— 

JURISDICTIOK — POBBIQ.N RaILKOAD COKPORA- 
TION. 

1. A ijroceeding in voluntary bankruptcy, un- 
der section 39 of the bankruptcy act of March 
2d, 1867, (14 Stat. 536,) may be prosecuted in 
the district in which the debtor has carried on 
business for the requisite time specified an sec- 
tion 11 of that act, although he resides and 
may be found in another district. 

2. A railroad company, incorporated by the 
laws of a state, for constructing and operat- 
ing a railroad, cannot be proceeded against, in 
bankruptcy, in a district court without the 
state or states where its railroad is, or is to be, 
built, maintained and operated, on the petition 
of a creditor, charging an act of bankruptcy. 

3. Allegation and proof that such company 
kept an office in such district for six months 
next preceding the filing of the petition, where 
its officers acted and its board of directors met, 
and where it contracted debts and made loans, 
purchases and payments, do not give such court 
jurisdiction. 

4. The business of a railroad company, with- 
in the meaning of the eleventh section of the 
said act, can only be carried on where the 
railroad is, or is to be, constructed, maintained 
and operated. 

5. Hence, the district court for the southern 
district of New York has no jurisdiction to ad- 
judge an Alabama railroad corporation a bank- 
rupt, on the petition of a creditor. 

In bankruptcy. 

Clarence A. Seward, for railroad company. 
Enoch L. Fancher, for 'creditor. 

« 

ft 
AVOOI>RUFF, Circuit Judge. On the pii- 
tition of a creditor, the respondent, a cor- 
poration created and organized imder and 
by virtue of the laws of the state of Ala- 
bama, and owning and operating a railroad in 
the states of Alabama, Geor^a, Mississippi, and 
Tennessee, was summoned to appear in the dis- 

• ^[Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
'[Reversing an unreported decree of the dis- 
trict court.] 
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trict court for the southern district of New 
York, to show caijse why such corporation 
should not be adjudged a bankrupt. It was al- 
leged in the petition, that the corporation own- 
ed property in the state of New York, and had, 
for the Joagest period of time witliin the 
six months next immediately preceding the 
date of the filing of the petition, had its 
principal office, place of business, and dom- 
icil hi the city of New York, in which the 
corporation had transacted the ordinary 
monoyiKl, commercial and financial business 
of a railroad corpoRition. 

The coi"p oration pleaded or answered spe- 
cially to this petition, that the district court 
for the soulhei-n district of New York had 
no jurisdiction to proceed against the said 
corporation, upon such petition, or to make 
any adjudication in bankruptcy against the 
respondent. After taking proofs touching 
the carrying on of the business alleged in the 
petition, by the respondent, within the said 
southern district of New York, this plea was 
overruled, and the district court then pro- 
ceeded to adjudge, and did adjudge, the 
said corporation a bankrupt. The respond- 
ent, the corporation, now seeks a review and 
reversal of that adjudication; and it was 
stated by counsel, on the argument, that xhe 
question to be considered on the review is 
this: Had the district court jurisdiction to 
proceed against this railroad corporation, 
upon a petition in invitum, because such 
corporation transacted, within this district, 
the business alleged in the petition In this 
case? 

If I were charged with the duty of legislat- 
ing upon this subject, I should hesitate long 
before I exposed a corporation incorporated 
in Alabama or California, for the construc- 
tion of a railroad in those states, and for 
maintaining and operating the same there, 
to a proceeding in a distant district, for the 
settlement of its affairs, the disposal of its 
property, and the distribution of the pro- 
ceeds, (operating practically as a dissolution 
thereof,) as a bankrupt. It would seem to 
rae most Inconvenient and disadvantageous 
to its creditors, most unsuitable, though not 
wholly impracticable, in respect of the dos- 
ing of the estate, collecting, managing, and 
disposing of the assets, and transferring 
tliem, under the direction of the court, 
which ought to be conveniently accessible to 
all who are interested, needlessly, but In- 
evitably, most expensive, and, presumptive- 
ly, bringing the parties ultimately interested 
in its affairs, whether as creditors or stock- 
holders, to a great distance, to protect their 
respective interests, foUovring to this district 
the iTroceeds of the railroad and its equip- 
ment, which might well be administered at 
home. Difficulty will ordinarily exist, also, 
in effectively reaching the officers, to comppl 
their fiuTiishing accounts and details which 
the law requires for the settlement of the 
estate; and, even if they can be compelled 
to send such information here, or to attend 



here in person to give it, tills must be need- 
lessly expensive, troublesome and vexatious, 
and, in case of resistance, will, in general, 
be very unsatisfactory in the mode of pro- 
ceeding, and in its results. Presumptively, at 
least, the property of such a corporation is 
invested in its railroad, and its equipmeni, 
and means of conducting the business for 
which it was incorporated, which are in 
the state or district where its railroad is 
built and is to be operated, imder its char- 
ter; and it seems to me wholly imtit, tliat 
the district court for the southern district 
of New York should have the duty im- 
posed upon it, of administering the affairs 
of such a distant coi^poration. When the- 
fact is recalled, that, probably, no railroad 
company exists In the United States, which 
does not habitually transact some business 
in the city of New York, the burthen and in- 
convenience of such a jurisdiction, hable to 
be invoked by any one creditor, on a charge 
of bankruptcy, becomes apparent, to a de- 
gi'ee that makes it incredible that such a 
jurisdiction, and the coiisequent duty to ex- 
ercise it when Invoked, have been imposed 
upon that court. 

it Is, however, no part of the duty of tliis 
court to legislate, but only to ascertain and 
apply the law as it is: and these sugges- 
tions can serve no pui'pose, imless they shall 
aid in interpreting the statutes under which 
the proceedings liave been instituted, and 
wJilcli are claimed to sustain them. 

The 4Scli section of the bankrupt law of 
T^larch 2d, IStfT, (14 Stat. 540,) declares, that 
the word "person," in tliat law, shall in- 
clude "corporation." This must, of course, 
bo qualified, in any of the provisions which 
are necessarily inapplicable to a corporation, 
and by any provisions that are special- 
ly and expressly made for corporations 
only, if any such tliere be. But, in respect 
of the question now before me, I find no 
such qualification, either express or Implied, 
since no claim Is made that tne language of 
the 37th section of the act prevents its 
application to a railroad corporation, as has 
sometimes been contended. The 11th sec- 
tion, providing for voluntary bankruptcy, 
may, therefore, be read as if the '\vords 
"moneyed, business or commercial corpora- 
tions and johit stock companies" were In- 
serted therein, and it will then provide, 
that such corporation, owing debts, * * * 
may apply by petition, addressed to the 
judge of the judicial district In which such 
debtor has resided or carried on business 
for six months, or for the longest period dur- 
ing the six niontlis, next Immediately preced- 
ing tlie time of filing such petition; and 
jurisdiction is given to proceed, on such 
petition, to adjudge the petitioner a bank- 
rupt. Nevertheless, It Is clear, that a eor- 
poi-ation can have no residence out of the 
state by whose laws It was created, and 
that, therefore, in virtue of residence, no 
jurisdiction can be acquired by any district 
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court outside of such state. And, in con- 
struing the words "carried on business," it 
may be proper to consider what, as applied 
to a corporation, they reasonably import. 
Again, tlie S7th section declares, that, upon 
the petition of any creditor or creditoi-s of 
sucli a corporation as is tlierein mentioned. 
* * the like proceedinj^s shall be had and 
talvcn as are. in tlic ;jct, afterwards pro- 
vided ill the case of debtors. This, in terms, 
subjects the corpomtions named to a pro- 
ceeilinK in invitum for an adjudication of 
biinltruptcy, as fully as other debtors are 
subjected thereto by the subsequent pro- 
visions of the act. Following the act to its 
fiubsequcnt provisions, we find, that, by sec- 
tion iJO, any person— and, of course, any such 
coj'poration as is before mentioned— who 
commits any of the acts specified, shall be 
dt-emed to have committed an act of bank- 
niptcy, and, subject to the conditions there- 
iunfter prescribed, shall be adjudged a bank- 
rupt, on the petition of one or more of his 
creditors, &c. 

Neither in the 37th nor the 39th section, 
nor In any other section relating to involun- 
tary bankruptcy, is there any express desig- 
nation of the judge or court to whom the 
petition shall be presented, or who shall 
have jurisdiction thereof. The first section 
of the act makes the several district courts 
of the United States courts of bankruptcy, 
and confers on them jurisdiction in all mat- 
ters and proceedings in banlcruptcy, In their 
several districts. In which of the district 
courts, then, may proceedings be taken by a 
creditor, whether against a corporation or an 
Individual? No express terms of the statute 
give an answer to this question. Certainly, 
it ouglit not to be open to creditors, or to 
a creditor* to select any district court of 
the United States, at his or their option. It 
must be such court as, upon the general 
lilies governing the jurisdiction of the dis- 
trict court, can acquire jurisdiction, or such 
court as may seem to have been intended 
by congress, in analogy to the jurisdiction 
given where tJie proceedings are voluntary. 
The Intter would seem to be the generally 
received opinion; and, in this district, It has, 
I believe, been the practical eonstnictlon of 
the act. The act having assimilated the pro- 
ceedings In involuntarj' bankruptcy, after the 
r(i5?pondent has been adjudged a bankrupt, 
to tlie proceedings In voluntary bankruptcy, 
It Is not urnatural to infer, that, when con- 
gress, by the 30th section, authorized an 
adjudication upon the petition of a creditor, 
they meant, upon a petition addressed to 
tlie court which, by the previous 11th sec- 
lion, was authorized to adjudge a debtor a 
biiukiTipt on his own petition. The supreme 
court of the United States, in framing the 
sixteenth of the general orders in baitk- 
niptcy, seem to have acted upon this con- 
st niction of the act, in providing for the con- 
tingency of two or more petitions against 
the same individual, in different districts. 
iFED.CAS. — 18 



My own unaided examination of the act 
would have suggested the doubt, whether,, 
although congress had given to the debtor 
the opportunity to apply to the court of the- 
district wherein he resided, or to the court 
of the district in which he carried on busi- 
ness, they had not, when they provided for 
a hostile proceeding against him, intention- 
ally omitted a similar provision, and, in that 
respect, intended that the proceeding should 
conform, by analogy, to the 11th section of 
the judiciary act of September 24th, 1789,. 
(1 Stat 78, 79,) which forbids that any civil 
suit shall be brought, in either the district or 
the circuit court by original process, against 
an inhabitant of the United States, except In 
the district whereof he is an Inhabitant or 
in which he may be found when served with 
process. All the provisions of the act con- 
cerning Involuntary bankruptcy may be har- 
monized with this construction. If he reside- 
■nithin the district then he may be served 
personally, or by leaving at liis place of 
abode; or, If he have absconded, or be con- 
cealed, or his place of residence cannot be 
ascertained, then by publication, (section 40.) 
Although it was the design of congi-ess to 
enable creditors to compel a debtor who has 
committed an act of bankruptcy to do that 
which, in a state of insolvency, he ought to 
do voluntarily, agreeably to the 11th section, 
it does not follow that they intended to en- 
able creditors, or a creditor, to call the debt- 
or, on a charge of having committed such an: 
act thousands of miles from his residence, 
to contest the charge, merely because he had' 
carried on some business at such remote' 
point. The great hardship of such a call is 
manifest: and the general tenor of the 40tb' 
section Indicates, Hiat it is where the debtor 
resides that the proceeding is, in general, to 
be conducted, his not beiug found, by reason 
of his absconding, or being concealed, or 
having no known residence, being the ex- 
cepted cases of service by pubUcation. It 
does not occur to me that there is any great- 
er fitness or propriety in compelling an al- 
leged debtor to go to a remote district to- 
contest in the court of bankruptcy, the dalm 
of, or the alleged indebtedness to, a pretend- 
ed creditor, as well as the truth of the 
charge of bankruptcy, (for both of these may- 
be involved in the litigation,) than there Is- 
In compelling such supposed debtor to go to- 
a remote district to defend an ordinary suit 
by the same* party, imder precisely the same- 
ch-cumstances, which, by tlie judiciary act is. 
expressly prohibited; and, there being no ex- 
press provision of the bankrupt law to this: 
effect I should have been reluctant to in- 
dulge in construction not necessarily requirecl 
by what is expressed, so as to produce a re- 
sult quite in conflict with tne former law. 
In view of the general construction ^ven to 
the act and the sanction such construction 
has received from the deliberate action of 
the supreme court of the United States. 
I do not feel at liberty to dispose of 
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this case by giving weigM to the doubt 
which I have thus expressed. I must 
yield that doubt and hold, until otherwise 
advised, that a proceeding in involmitary 
bankruptcy uiny be prosecuted in tlie district 
in which the debtor carries on business, al- 
though he resides and may be found in an- 
other. 

The further conclusion above stated— that 
a corporation included in the provisions of 
section 37 is in the like condition, iu this re- 
spect, as a natural person— leaves only one 
question open— When applied to a railroad 
corpoi-ation, what do the terms, "hx which 
such debtor has resided or carried on busi- 
ness," mean? 

(1.) A corporation has, and can have, no 
residence, except in the state by whose laws 
it exists. It cannot, of its own mere motion, 
change its residence. This has often been 
decided by the supreme court. This is 
claimed here by the counsel for the corpora- 
tion, and it is conceded by the coimsel lor 
the creditor. Hence, also, it is well settled, 
that a corporation created by the laws of one 
state, cannot be found in another judicial 
district of the United States, to be served 
with process, through its officers, in an ac- 
tion in the federal courts of such last-named 
district. Jurisdiction for the district court 
cannot, therefore, be maintained in this case 
on the ground of residence of the debtor, nor 
on the ground that the debtor, being a cor- 
poration under the laws of Alabama, was 
fouud in this district. 

(2.) Do the facts here show that the corpo- 
ration, tlie allaged debtor, carried on busi- 
ness in this district, within the meaning of 
the said eleventh section of the bankrupt 
law? In its broadest sense, the term "busi- 
ness" includes nearly all the affairs in which 
either an individual or a corporation can be 
actors. Indulgence in pleasure, participation 
in domestic enjoyment, and engagement in 
the offlces of merely personal religiou, may 
be exceptions, iu the case of an individual. 
But the employment of means to secure or 
provide for these would, to him, be business; 
and, to a corpoi-atiou, these exceptions can 
have no application. The conduct of any 
and all of the affairs of a corporation is busi- 
ness. Does, then, the doing of any acts" 
whatever pertaining to the affiairs of a rail- 
road corporation constitute "carrying on 
business," in the sense of the act? Has the 
term, "carrying on business," the same 
meaning as "transacting any of its busi- 
ness"? If the necessities or hiterests of a 
railroad company require that an agent 
should be sent to a timber region to purchase 
or otherwise procure (e. g., by cutting, saw- 
ing, &c.) materials for its superstructure, is 
that carrying on business there? If it send 
an agent or agents to a city, the centre of 
capital, to negotiate its bonds and raise 
money in aid of the construction of its road, 
and such agency be continued • for that pur- 
pose, and for receiving subsequent remit- 
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tances and making payments of interest or 
other indebtedness, at an office provided 
therefor, is that carrying on business in such 
cily, witiiin the meaning of the act? I am 
constrained, not only by considerations al- 
ready suggested, but by what, upon the 
words themselves, should be deemed their 
proper interpretation, to answer these ques- 
tions hi the negative. There are, in the car- 
lylng on of a business, many affairs which 
are merely incidental, and which may be, 
and often are, transacted elsewhere than at 
the place where the business— that wliich Is 
the real design and purpose or object in 
view— is located; and such transactions may 
be of such frequent, or even daily, oecuiTence 
as to require an agency of considerable dura- 
tion. It would seem to me greatiy imjust 
and unreasonable to regard such transactions 
as a carrying on of business, in the sense of 
tlie law. "Carrying on business" looks to 
the scheme and purpose to which sudi trans- 
actions tend, and not to tJ\je incidental trans- 
actions themselves. Thus, the business of a 
railroad corporation is, by its charter, the 
construction, maintenance, and operation of 
a railroad. That is its business. In aid 
thereof, it may be necessary or expedient to 
employ agents and agencies— since it can 
only act by agents— in other places than 
those in which its business of constructing, 
maihtaining, and operating the road can be 
done. But, the transactions of such agents 
are only collateral or incidental. They do 
not, in a just sense, constitute the business 
of the railroad company. That business 
cannot be removed. The company itself can- 
not transfer it Agents, or officers who are 
ogeuts, and only agents, may, from a dis- 
tance, advise therein, give rules or directions 
to other agents for its management, but the 
business of the railroad company can only 
be done where the railroad is, or Is to be, 
constructed, maintained, and operated. 

The petition herein states, that the alleged 
bankrupt corporation , has had its principal 
office, place of business, and domlcil, in the 
city' of New York— in part, at least, a legal 
impossibility- in which place, and during, 
&e., such corporation has transacted the or- 
dinary, moneyed, commercial, and financial 
business of a railroad corporation. There 
was evidence that what the officers of the 
corporation called Its general office was in 
New York; that its officers were there, and 
its board of directors were accustomed to 
meet at such office; that there the records 
and various accounts of its affairs and busi- 
ness were kept; and that there the corpora- 
tion procured loans, or made purchases, in 
aid of the construction of its railroad and 
its equipment. Here is but an agency, 
whether it be minor or major, special or 
principal. It does not affect the present en- 
quiry, that the agents embrace more or less 
in nimiber or in authority. It is not here 
that the business is done, or can be done, for 
which the company was created, although 
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liere are business transactions, within tlie 
power of the corporation, it may be, but 
only In aid of its substantive business, and 
incidentally necessary, perhaps, to its ac- 
complishment 

Further illustrations might be drawn from 
tlie existence of very numerous banks, and 
manufacturing and other corporations, in the 
various states of the Union, which, although 
carrying on the business for which they are 
incorporated within the states where they 
are created, nevertheless have, for very im- 
portant and necessary Incidental transac- 
tions continuous agencies In one or more of 
our principal cities. It was not intended, by 
reason of such transactions, to subject them 
to proceedings in bankruptcy where those 
agencies were maintained, whether there 
conducted by agents under one name or an- 
other, either officers, derks, or by whatever 
name or official relation designated. 

In view of all the considerations which I 
have suggested, I am of opinion, that, In 
reference to a railroad corporation created 
by the state of Alabama, for the building, 
maintaining, and operating a railroad in that 
state, a construction of the act which sub- 
jects it to proceedings in bankruptcy in this 
district is not reasonable, not required by the 
language of the statute, and not according to 
its Intention. I do not fail to see, that the 
contrary may be plausibly argued, as, in 
fact, it has been, plausibly and ably, by the 
cc-unsel for the creditor. But the corpora- 
tion cannot itself remove to this district. It 
cannot, In this district, carry on the business 
for which it was created. It can only, out 
of sufferance, do here such collateral or inci- 
dental things as are not its substantive busi- 
ness, but only aids thereto, or which facili- 
tate its accomplishment 

It follows, that the objection to the juris- 
diction of the district court for the southern 
district of New York should have been sus- 
tained, and the petition of the creditor dis- 
missed. The adjudication declaring the com- 
pany a bankrupt Is, accordingly, reversed. 
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Ban'kruptcy — Jurisdiction op Circuit Court— 
AuTHOKiTY OP Counsel— SuFPJCiENcT of Peti- 
tion — Review — Coupobatioxs — Seuvice op 
Process. 

[1. The statement of counsel that they are 
authorized by a corporation to file a petition in 
the circuit court for a review of the proceed- 
ings in bankruptcy against the company in the 
district court, and to appear for the company 
in the circuit court, must be taken as conclu- 
sive evidence of their authority, in the absence 
of proof to the contrary.] 

[2. Service of the petition for review in such 
case on the attorneys of the creditor on wnose 
petition the proceeding below was begun is suf- 
ficient.] 

^ [3. The fact that Act Cong. Feb. 6, 1839, (5 
Stat. 315,) § 8, vests the district court for the 
middle district of Alabama with the jurisdic- 
tion of tiie circuit court, except in cases of ap- 
peal and writs of error, does not deprive the 
circuit court in that district of jurisdiction to 
review an adjudication in bankruptcy by the 
district court, — under the second section of the 
bankrupt act of 1867. ^ving the circuit court, 
within and for the district in which the pro- 
ceeding in bankruptcy is pending, a general 
superintendence and jurisdiction of bankruptcy 
proceedings.] 

[4. A railroad company is a "business cor- 
poration," within the bankrupt act of. 18G7, 5 
37, providing that such corporations may be 
adjudged bankrupt.] 

[Cited in New Orleans, S. P. & L. R. Co. 
V. Delamore, 5 Sup. Ct. Rep. 1011, 114 U. 
S. noi; In re Pacific R. Co., Case No. 
2,315: Winter v. Railway Co., Id. 17,890: 
Sweatt V. Boston & C. R. Co.. Id. 13,684.] 

[See, also, Adams v. Railroad Co., Case No. 
47.] 

[5. A petition for adjudication of bankruptcy 
against a railroad company, on the ground that 
it had fraudulently stopped payment of its com- 
mercial paper, which fails to aver, in the terms 
of the act, (section 39,) that the company was 
a "banker, broker, merchant, trader, manu- 
facturer, or miner," is fatally defective; and 
where no proof of such facts is offered, the 
petition should be dismissed.] 

[6. Provisions of the charter authorizing the 
company to erect and carry on machine shops, 
iron furnaces, rolling mills, etc., to manufacture 
materials for its equipment, do not constitute 
the company a "manufacturer," within the act] 

[7. A railroad comimny was chartered in 
each of the states of Tennessee, Georgia, Ala- 
bama and Mississippi. In proceedings in bank- 
ruptcy against it, in a district court in Ala- 
bama, an or^er to show cause was served by 
delivering a copy to the general superintendent 
of the company at Chattanooga, Tenn. Selrf, 
that the service was not sufficient, under sec- 
tion 40 of the bankrupt act of 1867, providing 
that "if such debtor cannot be found," or his 
place of residence ascertained, service shall lie 
made by publication; the language "cannot be 
found" meaning "found," within the jurisdic- 
tion of the court. The service should have been 
by publication.] 

[8. The fact that the railroad was char- 
tered in the four states did not make it one 
corporate body on which service could be made 
at its residence in any one of those states.] 
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[Review of proceedings in the district court 
of the United States for the middle district 
of Alabama.] 

[In banlcniptcy. Petition by tbe Alabama 
& Gliattanooga Tl:iilroad Company for review 
of a decree of the district court adjudicating 
the company banlcnipt, on petition of William 
A. C. Jones. Decree reversed.] 

WOODS, Circuit Judge. On the eigbtli day 
of June, eighteen hundred and seventy-one, 
tlie Alabama and Chattanooga Railroad Com- 
pany was, on the petition of William A. C. 
Jones, adjudged a bankrupt by the district 
court for the middle district of Alabama, 
sitting hi bankruptcy. This petition is filed 
to review and reverse that adjudication. 

The facts, as developed by the pleadings 
and testimony, are these: the Alabama and 
Chattanooga Railroad Company is a railroad 
corporation created by the laws of Alabama. 
A corporation of the same name, and with 
the same board of directors and the same 
officers, is also chartered by each of the states 
of Georgia, Tennessee and Mississippi. The 
termini of the road are Chattanooga, Ten- 
nessee, and Meridian, Missis^ppi, and the 
road traverses the four states above named. 
The road passes through the counti^ of De- 
Kalb, Etowah, St. Clair and Jefferson, in the 
northern district of Alabama, and tlirough 
the counties of Shelby and Tuscaloosa in the 
middle district, und Hale, Greene and Sumter 
in the southern district. The principal office 
of the company is at Chattanooga, Tennessee, 
and it has no principal office in the state of 
Alabama, nor does the president, or any of 
the directors, or the superintendent, reside 
in or keep any office of the corporation with- 
in the state of Alabama, nor have they or 
either of them been "found" within the mid- 
dle district of the state of Alabama. The 
order to show cause directed to be served np- 
on the corporation in the original proceedings 
was served, as shown by the affidavit of A. 
J. Walker, on June third, eighteen hundred 
and seventy-one, by Ii. B. Jones, deputy 
United States marshal for the eastern district 
of Tennessee, upon J. C. Stanton, in the 
office of the Alabama and Chattanooga Rail- 
road Company, in Chattanooga, Tennessee, 
in which said office said Stanton was acting 
as the general superintendent of said rail- 
road company, and he was at the time of 
such service the superintendent of said com- 
pany, manajnng its affairs through its entire 
length, including the state of Alabama. The 
petition of William A. r Jones, upon which 
the adjudication of bankruptcy was made, 
avers, among other things, that he is a 
creditor of the Alabama and Chattanooga 
Railroad Company, a corporation under the 
laws of the state of Alabama, which for a 
period of six montlis next preceding the date 
of tlie filing of the petition, had carried on 
business in the state of Alabama and the 
middle district thereof in its said corporate 
name; that the petitioner's demand against 



the company was a promissory note, dated 
Boston, December nineteen, eighteen hun- 
dred and sixty-eiglit, made by the Alabama 
and Chattanooga Railroad Company, for the 
payment of four thousand and ninety-seven 
dollars and seventeen cents, to the order of 
W. A C. Jones, at the National Security 
Bank, Boston, two years after date; and that 
within six calendar months next preceding 
the date of the petition, the said company 
had committed an act of bankruptcy within 
the meaning of the bankrupt act, to wit: 
That said company, within the period afore- 
said, and within said district, to wit: on the 
third day of January, eighteen hundred and 
seventy-one, being a corporation under the 
laws of the state of Alabama, and organized 
as a joint stock company and carrying on a 
moneyed business within the limits of said 
district, had fraudulently stopped or .sus- 
pended, and had not resumed payment of its 
commercial paper within a period of four- 
teen days. Like averments are made as to 
two other notes of the company held by the 
petitioner, one for five thousand and ^xty-six 
dollars, and the other for five thousand dol- 
lars. On the day upon which the order to 
show cause was returnable, the company 
made default, and was, upon proof of the 
service of the order to show cause made as 
before stated, adjudged a bankrupt, and Eg- 
bert H. Grandin and John F. Bailey, citizens 
of Alabama, were appointed temporary cus- 
todians of the property of tlie company, qjiO 
were authorized and directed to take pos- 
session thereof. The petition of review states 
many grounds upon which a reversal of the 
decree of the bankrupt court is asked. In the 
view we take of the case it will be unneces- 
sary to notice them all. 

Some preliminary questions were raised on 
the hearing of the petition of review, whicli 
the court is required to pass upon. 

1. The authority of counsel to file this 
petition and appear for the railroad com- 
pany was denied. The counsel for the rail- 
road company thereupon stated profession- 
nlly tliat they were duly authorized l)y the 
company to Institute and prosecute this pro- 
ceeding. In our opinion this statement must 
be taken as conclusive evidence of the fact 
asserted, unless some proof to the contrary 
is shown. No such proof is offered, and 
this objection may be weU considered as 
out of the way. 

2. The service of the petition of review 
was made upon Walker and Murpliy, who 
were of counsel for Jones in the original pro- 
ceeding. It is objected that tliis is not suffi- 
cient; that as soon as tlie decree of bank- 
ruptcy was rendered the case was at an end, 
and their relation of attorneys ceased. It 
appears from the proof that an attempt to 
serve Jones with notice of the petition of re- 
view was made, but it is alleged the service 
was defective. We think the service upon 
the attorneys of Jones was siafficient. The 
proceeding in review is a part of the orig- 
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Inal case, and for the purposes of the re- 
view the parties are still in court. "The 
proceeding in bankruptcy from the filing of 
the petition to the discharge of the bank- 
rupt and the final dividend is a single stat- 
utoiy case or proceeding." York's Case, 
[Case No. 18,139.] The proceeding in review 
Is intended to be speedy and summary. Rea- 
sonable notice to counsel accomplishes the 
ends of justice. If it were necessary to 
serve the party himself, he might defeat 
the reversal of the decree by avoiding serv- 
ice of notice, which it is alleged .Tones in 
this case has attempted to do. The practice 
of serving the notice upon counsel is now 
well established in this circuit, and as no 
injustice can result from the practice, we 
are not disposed to change it. We consider 
the service upon counsel sufficient, and this 
objection Is overruled. Even if the serv- 
ice were bad, it has been cured by the ap- 
pearance of the defendant, Jones, and the 
filing of his answer to the petition of re- 
view. 

3. It is suggested tliat in the middle dis- 
trict of Alabama, neither the circuit court 
nor a judge thereof has jurisdiction to re- 
view the proceeding of the district court for 
tliat district sitting In bankruptcy. This 
view is based upon the act of congress (5 
Stat, 315, § 8) which provides that the dis- 
trict court for the middle district of Ala- 
bama, in addition to the ordinary jurisdiction 
and powers of a district court of the United 
States, shall, within the limits of said dis- 
trict, have jurisdiction of all causes except 
appeals and writs of error which now are, 
or hereafter may be, by law, made cognizable 
in a circuit court of the United States, and 
sliall proceed therein In the same manner 
as a circuit court 

The fair construction of this act does not 
make the said district court a circuit court. 
It remains a district court, but with en- 
larged jurisdiction. It is not clothed with 
all tlie powers of a circuit court, for it is 
denied jurisdiction in cases of appeal and 
writs of error. This jurisdiction is neces- 
saiy to make it a circuit court, as that term 
is used in the statutes of the United States. 
It can scarcely be claimed that the judge 
of the middle district sitting in the district 
court would have jurisdiction to review 
and reverse his own decree made as a bank- 
rupt judge, "nie reasons are obvious. The 
power of review is conferred by the bank- 
rupt act on the circuit court in term time, 
or a circuit judge in vacation. The district 
court of the middle district of Alabama is 
not a circuit court, nor is the judge there- 
of a circuit judge. He may sit as a judge 
in a circuit court, but that does not make 
him, especially In vacation, a circuit judge, 
as that term Is used in the bankrupt act 
Under the bankrupt act of eighteen hundred 
and forty-one it was held by tlie United 
States supreme court ([Nelson v. Garland,] " 
1 How. [42 U. S.] 265,) that upon questions 



adjourned from the district to the circuit 
court, the district judge could not sit as a 
member of the circuit court, and conse- 
quently the points adjourned could not be 
brought before the supreme court by a cer- 
tificate of division. If we are correct in 
these views, it follows that imless the cir- 
cuit judge has jurisdiction in this case, the 
right of review is denied in cases of bank- 
ruptcy in the middle district of Alabama, 
and others where the district court has cir- 
cuit court powers. The constitution of the 
United Stat^ authorizes congress to estab- 
lish imiform laws on the subject of bank- 
ruptcies, and the bankrupt act of eighteen 
himdred and sixty-seven Is entitled an act 
to establish a uniform system of bankruptcy 
throughout the United States, If we yield 
to the view that the revising jurisdiction 
conferred by the second section of the bank- 
rupt act upon the circuit court and its 
judges does not apply to the middle disti-ict 
of Alabama, the law is not uniform, nor is 
the system imiform. Important remedies 
are denied to parties In the banlcnipt court 
of this district which are conferred upon 
parties in other districts, and the bankrupt 
law is open to the constitutional objection 
that it is not uniform. We are con- 
strained so to constme the law, If possible, 
as to make it conform to the constitution, 
and where two constructions are fairly open 
for adoption, the one which avoids consti- 
tutional objections must be preferred. 

There Is another view of this question 
which we think Is conclusive. The second 
section of the bankrupt act provides that 
the sevena circuit courts of the United 
States within and for the district where 
the proceedtag in bankruptcy shall be pend- 
ing, shall have a general superintendence 
and jurisdiction, &c., and the powers and 
jurisdiction hereby granted may be exer- 
cised either by said court or by a justice 
thereof in term time or vacation. By the 
act of congress passed July third, eighteen 
hundred and sixty-six, (14 Stat 209, § 2,) 
it is provided among other things that the 
districts of Georgia, Florida, Alabama, &a, 
shall constitute the fifth circuit The dis- 
trict court which rendered the decree now 
imder consideration is ha the state of Ala- 
bama, and consequently within one of the 
districts comprishig the fifth circuit and 
therefore the circuit court and the judges 
thereof for the district of Alabama have by 
the terms of the bankrupt act jurisdiction 
of aU cases and questions arising under the 
act, and may hear and determine them upon 
bill, petition, or other proper process. The 
objection to our jurisdiction in this case 
must be overruled. 

This brings us to consider the grounds up- 
on which a reversal of the decree adjudging 
the petitioner a bauk)*upt is sought. It is ol)- 
jected to the decree that a railroad com- 
pany is not of such character as to be in- 
cluded within the provisions of the bank- 
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nipt act The act, section 37, provides that 
its provisions shall apply to all moneyed, 
business or commercial corporations and 
joint stock companies; and that, upon peti- 
tion of any officer of such corporation or 
company duly authorized thereto, or upon 
petition of any creditor of such corporation 
or company, made and presented in the 
manner provided hi respect to debtors, the 
like proceedings shall be had and taken 
as are provided in the case of debtors. It 
Is said on behalf of the petitioner that a 
railroad company is not a mon»»yed, business 
or commercial corporation. We cannot con- 
cur in this view. A corporation carrying 
on and pursuing any lawful bushiess defined 
by its charter, and clothed witli power to do 
so, for the sake of gain, is clearly a business 
corporation and amenable to tiie proviMons 
of the bankrupt act. Ranldn v. Florida, A. 
& a C. R. Co., [Case No. 11,567.] The pe- 
titioner is authorized by its charter to con- 
struct a railroad and to convey thereon, for 
gain, passengers and freight. Its main and 
primary object is to do these things for gain. 
It is, therefore, a business corporation, as 
tlie term business is popularly understood. 
It seems to be the clear intent of the thirty- 
seventh section to bring within the scope of 
the bankrupt act all corporations, except 
those organized for religioutr, charitable, 
social, literary, educational, municipal or po- 
litical purposes. These may all be in one 
sense, moneyed or business corporations, for 
they must all have and use money and 
transact business, to some extent, in order 
to carry out their objects. But we do not 
call tiiem moneyed corporations as we 
would a bank, nor do we call them busi- 
ness corporations, as we would a manu- 
facturing or mining company or express com- 
pany, because theh- chief and primary ob- 
ject is not to transact bushioss or make 
gain. They necessarily transact business m 
order to accomplish other ends than the 
mere dohig of business and making profit. 
The building of a railroad is certahily car- 
ryhig on a business. The transporting of 
passengers, mails and freight for hire is cer- 
tahily a business, and a company organized 
to make gain from these pursuits as its 
chief and ultimate purpose is clearly a busi- 
ness corporation. The voluntary application 
of a railroad company to be adjudged a 
bankrupt would hardly be dismissed on the 
ground that it was not a business corpora- 
tion. Adams v. Boston, H. & E. R. Co., 
[Case No. 47.] 

But the petitioner says that admitting 
it to be a business corporation, it cannot be 
forced into involuntary bankruptcy on the 
ground that it has f raudulenfly stopped pay- 
ment of its commercial paper, unless it is 
also averred and shown to be a banker, 
broker, merchant, trader, manufacturer or 
mmer. In order to compel a corporation, 
into involuntary bankruptcy under the clause 
of the tiiirty-ninth section, which this pro- 
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ceeding in bankruptcy is based upon, three 
things are necessary to .be averred and 
proven. 1. That the corporation is a mon- 
eyed, business or commercial corporation. 
2. That It Is a banker, broker, merchant, 
trader, manufacturer or miner. 3. That it 
has fraudulentiy stopped payment, or has 
stopped and not resumed payment of its 
commercial paper for a period of fourteen 
days. A moneyed, business or commercial 
corporation may be forced into bankruptcy 
under the fifth clause of the twenty-ninth 
section, if it makes any assignment, gift, 
sale or conveyance, with intent to delay, 
defraud, or hinder its creditors; or under 
the eighth clause, if guUty of any of the acts 
therehi specified, without being shown to be 
either a banker, broker, merchant, trader, 
manufacturer or miner. But where the pro- 
ceeding is based on the ninth clause, as in 
this case, it is indispensable to aver and 
prove that the debtor sustahied one of these 
characters. Has this been averred or proved 
in this case? The petition does not make 
any such averment, and is, therefore, fatal- 
ly defective. Has this necessary fact been 
made out by the proof? The characters and 
powers of a corporation must be determined 
by its charter. A corporation authorized to 
carry on a banking business cannot construct 
or operate a railroad or carry on the business 
of a manufacturer or common carrier. A 
municipal corporation cannot, unless express- 
ly authorized by its charter, carry on the 
business of a banker, miner or manufacturer. 
A corporation Is an artificial person, tiie 
creature of law. It has no powers except 
what are given by its incorporating act, 
eitixer expressly or as incidental to its exist- 
^•nce and its expre^ powers. Beatty v. 
linowler. 4 Pet, [29 U. S.] 152; Peniue v. 
Chesapeake & Del. Canal Co., 9 How. [50 
U. S.] 172; Russell v. Topping, [Case No. 
12,163;] Straus v. Eagle Ins. Co., 5 Ohio St. 
59; City Council of Montgomery v. Plank 
Road Co., 31 Ala. 7G; Brady v. Mayor of 
New York, 20 N. Y, 312; New London v. 
Brainard, 22 Conn. 552; Com. v, Erie & N. 
E. R. Co., 27 Pa. St. 339; Caldwell v. City of 
Alton, 33 111. 410; Smith v. Morse, 2 Cal. 
524. No \ote or act of a corporation can 
enlarge its chartered authority, either as to 
the subjects on which it is intended to op- 
erate or the persons or property of the cor- 
porators. Salem Milldam Corp. v. Ropes, 
G Pick. 23. A body corpoi-ate can only act 
in the mode prescribed by the law creating 
it To enable its agents to bind the com- 
pany, they must act pursuant to tiie incor- 
porating act [Head v. Providence Ins. Co.,] 
2 Cranch, [6 U. S.] ICG. Express powers 
granted a corporation must be exercised in 
the manner pointed out in the statute. Smith 
V. Etureka Flour Mills Co., 6 Cal. 1. The cor- 
poration In executing a public work cannot 
substitute its own more convenient mode 
of proceeding for that pointed out by its 
constituting statute. Reg. v. Manchester & 
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L. Ry. Co., 3 Q. B. 528. When a specific 
act Is directed to be done by a particular 
agent of a corporation, it must be done by 
that agent Maddox v. Graham, 2 Mete. 
[Ky.l 56. 

These principles and authorities illustrate 
the rule applicable to the question In hand. 
If the Alabama and Chattanooga Railroad 
Company Is a banker, broker, merchant, 
trader, manufacturer or miner, it must be 
made so by Its charter. The company de- 
rives Its powers and franchises from the act 
to charter the Wills Valley Railroad, passed 
by the general assembly of Alabama, and 
approved February third, eighteen hundred 
and fifty-two; the act to Incorporate the 
Northeast and Southwest Alabama Railroad 
Company, passed by the same general as- 
sembly, and approved December twelfth, 
eighteen hundred and fifty-three; and an 
act, also passed by the general assembly of 
Alabama, relating to the Wills Valley Rail- 
road Company and the Northeast and South- 
west Alabama Railroad Company, approved 
November eighteenth, eighteen hundred and 
sixty-eight; which last named act author- 
ized the purchase by the former company of 
the property and franchises of the latter. 
Said last named act also authorized the Wills 
Valley Railroad Company, after said pur- 
chase, to change Its name to "The Alabama 
and Chattanooga Railroad Company;" and 
further provides that the Alabama and Chat- 
tanooga Railroad Company should exercise 
all the corporate authority and functions, 
rights and privileges of both the Northeast 
and Southwest Alabama Railroad Company 
and the Wills Valley Railroad Company. 
Therefore we must consult the charters of 
Uie two latter companies to ascertiin iho 
powers and franchises of the Alabama and 
Chattanooga Railroad Company. An Inspec- 
tion of these charters shows that neither of 
these companies was authorized to carry on 
the business of a banker, broker, merchant, 
trader or miner; and being neither by the 
law of Its creation, It cannot be made such 
by any act of its officers, agents, or em- 
ployes, or even by a vote of Its board of di- 
rectors. The twenty-second section of the 
act to Incorporate the Northeast and South- 
west Railroad Company provides, however, 
that "said company shall have power to erect 
and carry on machine shops, ii*on fmnaces, 
foundries and rolling mills, and such other 
mechanical p;orks as may be necessary, and 
W) make, manufacture and furnish iron and 
other materials for tlie full equipment of 
the road, and to continue to make and man- 
ufacture the same under the provisions of 
this charter either for sale or their own 
use." Clearly this gives authority to the 
road to become a manufactiu*er— but tiiis au- 
thority does not make the company a manu- 
facturer unless it actually engages in the 
business of manufacturing. Tlie business 
must also be carried on for the purpose of 
selling the products manufactured and not 



for the exclusive use of the company, to 
make It a manufacturer within the meaning 
of the bankrupt act A planter who manu- 
factures plows and other agricultm*al im- 
plements, or weaves doth, as many do, for 
his own use and not for sale cannot be con- 
sidered a manufacturer, nor can a railroad 
company tiiiat makes iron rails end cars for 
its own exclusive -use, and not for sale, be 
deemed a manufacturer. It might do thl3 
imder its general power to construct, equip 
and operate a railroad without any special 
grant for that purpose. If no mode is pre- 
scribed for the exercise of a power, the grant 
of which is clearly defined, the corporation 
may adopt such mode as In its judgment will 
secure the purpose contemplated. No proof 
was submitted to the bankrupt court nor 
has any been submitted to this court to show 
that the corporation chartered by the state 
of Alabama as the Alabama and Chattanooga 
Railroad Company has ever carried on the 
business of a manufacturer. Some proof 
was submitted to us, that in Chattanooga, 
Tenn., a railroad corporation known as the 
Alabama and Chattanooga RaUroad Com- 
pany has carried on the business of manu- 
facturing iron rails and cars, but no attempt 
was made to show that the articles manu- 
factured were for sale and not for the ex- 
clusive use of the company. The fair pre- 
sumption Is that this corporation Is the one 
diartered by the state of Tennessee. It is 
not alleged in the petition filed In the dis- 
trict court that the Alabama and Chatta- 
nooga Railroad Company was either banker, 
broker, merchant, trader, manufacturer or 
miner, and no proof was offered showing 
that it was either. The Inevitable conclu- 
sion is that the petitioner ought not to have 
been adjudicated a bankrupt upon the peti- 
tion and proofs submitted to the judge of 
the district court 

We might leave the case here, but an In- 
t-eresting question of practice Is raised which 
we will proceed to notice. The facts touch- 
ing the charter of this railroad company by 
the four states of Tennessee, Georgia, Ala- 
bama and Mississippi, where its line runs, 
and where its principal ofllce is, have already 
been stated. It has also already been stated 
how the order to show cause, Issuing from 
the banknipt court was served. It Is ob- 
jected that this service was defective and 
void. The bankrupt act section forty, pre- 
sciibes how service shall be made in cases of 
involuntary bankniptcy, A copy of the peti- 
tion and order to show cause shall be served 
on such debtor by delivering the same to him 
personally, or by leaving the same at his 
last or usual place of abode; or if such debt- 
or cannot be found, or his place of residence 
ascertained, service shall be mad« by publi- 
cation in such manner as the judge may di- 
rect By the words "if such debtor camiot 
be foynd," we imderstood "if he cannot be 
found within the jurisdiction of the court" 
We do not undei-stand that the debtor may 



ALABAMA (Case No. 126) 



[1 Fed. Cas. pnge 280] 



be served, or that the marslial is compelled 
to serve Mm in another jurisdiction, even 
when he knows precisely where he may be 
found. The words "not found" have a well 
settled technical meaning, and mean not 
found iQ the jurisdiction of the court. If no 
proper officer of this company could be found 
within the jurisdiction of the court, that did 
not authorize service out of the jurisdiction. 
In such case other modes of service must be 
resorted to. Service may be made at the last 
or usual place of residence of the debtor. 
Was the leaving of a copy of tlie order at 
the office of the debtor in Chattanooga, Ten- 
nessee, such a service as would bring the 
party into court? A corporation created by 
the laws of Alabama may carry on business 
in another state, but canuot be said to have 
a residence there. In Bank of Augusta v. 
Earle, 13 Pet [38 U. S.] 519, held that "the 
legal person or entity known to the common 
law as a corporation, can have no legal ex- 
istence out of the boimds of the sovereignty 
by which it is created; that it exists only by 
force of law, and that where that law ceases 
to operate the corporation can have no exist- 
ence. It must dwell in the place of its cre- 
ation." Can a corporation be said to have a 
last or usual place of residence in a place 
where it cannot exist? It has been held that 
a corporation created by the laws of one 
state, is not rendered liable to be sued by 
process served in another state, by the fact 
that it carries on business in this latter state, 
and that the process has been delivered to 
Its officers and agents found therein. The 
banki-upt act requires that the petition shall 
bo addressed to the judge of the judicial dis- 
trict in which such debtor has resided for 
the six months next preceding the time of 
filing the petition. If, therefore, it is claimed 
that the order to show cause was properly 
served by leaving a copy at the residence of 
the company In Chattanooga, Tennessee, it 
follows that the petition should have been 
filed in that district and addressed to the 
judge thereof. The fact that the Alabama 
and Chattanooga Railroad Company is also 
chartered by the state of Tennessee, as well 
«s Georgia, Alabama and Mississippi, does 
not make It one corporate body, on which 
service could be made at its residence In any. 
one of those states. In Ohio & M. R. Co. v. 
"Wheeler, 1 Black, [66 U. S.] 297, the supreme 
court "held that a corporation cannot exist 
as one body under charters from two sepa- 
rate states. It has no legal existence in either 
state except by the law of tlie state, and 
neitlier state could confer on it a corporate 
existence in the other, nor add to or dimin- 
ish the powers conferred. It may be com- 
posed of and represent, under the same cor- 
porate name, the same natural persons; but 
the legal entity or person which exists by 
force of law can have no existence beyond 
the limits of the state which brings it into life 



and endows it with Its faculties and powers. 
The president and directors of the Ohio and 
Mississippi Railroad Company is therefore 
a distinct and separate corporate body in 
Indiana from the corporate body of the same 
name in Ohio." The result is tliat service was 
made neither personally nor at the last or 
usual place of residence of the debtor. As 
no other service was attempted, there has 
been no valid service. 

It is said that unless the service made Is 
held good tliere can be no service in this 
case. We do not so construe the law. Pro- 
vision is made for service in just such case as 
this. If the debtor cannot be found, or his 
place of residence ascertained, service may 
be made by publication. It is certain that 
if the jurisdiction of the district court over 
this case can be maintained, the residence 
of the debtor is in this district;. If the place 
of that residence cannot be ascei'taiiied, as if 
there is no office of the company within the 
district and it is uncertain or unascertained 
where the process should be left and no 
person representing the corporation on whom 
service can properly be made, can be found 
in the district, then service by publication 
may and should be resorted to. We think it 
clear that service upon an officer of the cor- 
poration, out of the district and state and 
circuit, or service at the supposed residen 
of the corporation, also out of the district aii'l 
state and circuit is defective and invalid. 

Whether this corporation has any residence 
at ail in this district is a question which ad- 
mits of debate, but the proof upon this 
point is meagre, and it is unnecessary to pass 
upon it 

The adjudication of bankruptcy in the bank- 
rupt court was upon default of the debtor 
and upon a fatally defective petition. Even 
if the defect in the petition could be cured 
on this hearing by proof to establish the act 
of bankruptcy not averred in the petition 
Hied in the bankrupt court, we think the 
proof submitted to us fails to show any act 
of bankruptcy on tlie part of the debtor. We 
are also of opinion that no sufficient service 
was made upon the debtor. For these rea- 
sons the decree of the district court for the 
middle district of Alabama, sitting in bank- 
ruptcy, adjudging the Alabama and Chatta- 
nooga Railroad Company a bankrupt, is re- 
versed. The custodians appointed under said 
decree will deliver without delay all the 
property of said company which they have 
taken into possession by virtue of that de- 
cree, and the petition of William A. C. Jones 
to have said company adjudged as a bank- 
rupt, will be dismissed at his costs. 

[NOTE. A subsequent petition to the cir- 
cuit court for review of another adjudication of 
bankruptcy afterwards made by the district 
court against the same company was dismissed. 
See Alabama & C. R. Co. v. Jones, Case No. 
127.] 
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Case K"o. 1S7. 

ALABAMA & C. R. CO. v. JONES. 

[7 N. B. R. 145.] 

Circuit Court, S. D. Alabama, 

Rec'Eivekk — JuKismcTio.N OF Circuit Courts and 
State Courts — Ban'kruptcy — Filing Petition 
— Am kxom ent — Kevi EW. 

[1. A United States circuit court will not 
appoint a receiver of the property of an insol- 
vent railroad company of which receivers have 
been appointed by another circuit court and by 
ohancery courts of other states, having juris- 
diction, even though such receivers are delin- 
quent in discharging their duty.] 

[Cited in Younjr v. Montgomery & E. R. Co., 
Case No. IS.IGG.] 

[See In re Alabama & C. R. Co., Case No. 

[2. Wliere the record of the district court 
shows that a petition in bankruptcy was not 
filed on the same day that an order to show 
cause was made thereon, if in fact the petition 
was filed on that day, an order may be entered 
by the district court nunc pro tunc correcting 
the date of filing.] 

[3. The record of the district court showing 
that a petition iu bankruptcy was filed at a 
particular time is conclusive, and cannot be 
contradicted by parol testimony.] 

[4. Where the record of the district court 
shows that the judge ordered a petition in 
bankruptcy to be filed, and made an order to 
show cause thereon, it will be presumed that 
the petition was filed before or contemporane- 
ously with the order to show cause unless the 
record shows the contrary.] 

[5. A person not a party to a bankruptcy 
proceeding in the district court cannot file a 
petition in the circuit court for review thereof.] 

[C. Proceedings by assignees or registers in 
bankruptcy, not passed upon by the district 
•court, cannot be availed of as error on review 
in the circuit court.] 

[In equity. Jlotlon for appointment of re- 
ceiver of property of the Alabama & Chata- 
nooga Railroad Company, and for an injunc- 
tion to restrain a sjile of said property In 
proceedings in bankruptcy against said com- 
pany in the district court of the United 
States for the middle district of Alabama. 
Heard on reargument of said motion, and 
also on petition of Sylvester Stephens, for 
voview of the decree of the district court 
adjudicating the company bankrupt, argued 
at the same time. P'or opinion on former 
hearing of motion, see Blake v. Alabama & 
C R. Co., Case No. 1,493; for opinion re- 
versing a former adjudication of bankrupt- 
cy against the company, upon petition of 
the company for rei^ew thereof, see Ala- 
bama & C. R. Co. V, Jones, Case No. 126. 
Motion denied on reargument, and petition 
of Stephens for review dismissed.] 

Walker & Murphey, for William A. C. 
Jones, petitioning creditor in bankruptcy, re- 
spondent. 

WOODS, Circuit Judge. T^ese causes 
have been argued and submitted together. 
The first is heard upon a motion for the ap- 
pointment of a receiver, to take into posses- 



sion the property of the Alabama and Chat- 
tanooga Railroad Co., and for an injunction 
to restrain a sale of said property by the 
bankrupt court of the middle district of Ala- 
bama. The question of the appointment of 
a receiver was long and ably argued at the 
last term of this court, and the motion to 
appoint was denied; but on the suggestion 
of counsel that a new fact had come to 
their knowledge which would remove the 
obstacle which the court found to the ap- 
pointment of a receiver, the motion "was 
continued. It turns out, however, that the 
supposed fact did not exist, and the motion 
has now been ai-gued on substantially the 
same facts as at last term. I have listened 
with patience to the very able arguments 
submitted for the motion, but liave not been 
able to reach any diflCerent conclusion &om 
that ann ounced heretofore. 

The proposition of complainant Is that 
this court shall appoint a receiver who shall 
wrest the property in controversy from the 
custody of the circuit coxurt of the United 
States, for the southern district of Mississip- 
pi, and from the state chancery courts of 
Alabama, Georgia and Tennessee. These 
state chancery courts are courts of general 
jurisdiction, with powers just as large as 
the powers of this court, and just as compe- 
tent to admhilster full relief. If this were 
not true, yet it will certainly not be denied 
as respects the United States circuit court 
for Mississippi. The jurisdiction of that 
court is precisely the jurisdiction of this; it 
as%aiy represents the powers of the high 
comrt of chancery of England as this. The 
complainant here coiild get the same meas- 
ure of relief in that coiurt as could be ad- 
mhiistered in this. By what right can he 
ask this court to stretch its hands beyond 
the limits of its territorial jurisdiction and 
wrest property from the court, of which it 
has acquired jurisdiction, which Is in gremio 
legls and in process of administration by 
that court? The fact tiiat the complainant 
raises questions here, as he claims, which are 
not laised in the suits referred to, does not 
authorise this court to take from those 
courts the property which they have under 
their control. This court may pass upon 
questions not raised In the other coiu*ts, 
even between the same parties and relating 
to the same, but no case can be found au- 
thorising this court to interfere with the 
property in the possession of other courts 
of concurrent jurisdiction. 

The fact that the receivers appointed by 
three other courts are not doing their duty, 
or have In any degree abandoned the prop- 
erty, does not authorise this court to inter- 
fere. The receivers are responsible to the 
courts which appointed them, and to those 
courts alone. Appeal should be made to 
the court which appointed them, and any re- 
dress for their misconduct must be sought 
there. Nor can a question of the jurisdiction 
of those other courts be made here, so as to 
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deprive them of their ctistody of the proper- 
ty. That question shoiild he first made to 
the courts exercising the jurisdiction, and 
not here. But as I decided at the last 
term, and as it is alleged the supreme court 
of this state recently decided, I helieve the 
Jurisdiction of the courts referred to is 
complete over the subject matter of the 
suits and the parties. This jurisdiction hav- 
ing been first acquired, controls, and cannot 
and should not be interfered with by this 
or any other court I am therefore con- 
strained, as heretofore, to deny the motion 
for the appointment of a receiver. 

At the last term of tWs court I expressed 
the opinion that the adjudication in bank- 
ruptcy of the Alabama and Chattanooga Rail- 
road CJo., was, as presented at that time by 
the record of the bankrupt court, a void ad- 
judication. The ground of this opinion was 
that the order to show cause was made on 
tiie fifteenth of September, eighteen hundred 
and seventy-one, and the petition was not 
filed, as appeared by the record, until the 
nineteenth day of September following. The 
holding was that the commencement of the 
proceedings was the filing of the petition, 
and no valid order could be made until the 
proceedings were commenced. Since the last 
term of this court, a ntmc pro tunc order has 
been made in the bankrupt court by which 
the date of the fiUng of the petition has been 
corrected. By the record, as amended, it 
appears that the petition was filed on Sep- 
tember fifteenth, eighteen hundred and sev- 
enty-one, at twelve o'clock M. This record 
as amended, if the amendment is properly 
made, we are bq^nd to take as the record 
of the court, and to regard it precisely as if 
it had originally shown the true date of the 
filing to be September fifteenth. It is ob- 
jected that the amendment was not properly 
made, because there was nothing of record 
to amend by. Whether this is necessary in 
the mere matter of the date of the filing of a 
petition, a purely ministerial act, it is un- 
necessary to decide. It seems to me, how- 
ever, that there are two sufficient answers 
to the objection. The first Is, that every 
court has power to alter and amend its rec- 
ords so as to conform to the truth, during 
the term to which the record relates. In the 
bankrupt coiurt, so far as relates to each par- 
ticular case, there is but one tenn. The terms 
of the bankrupt court are not divided by va- 
cations. The first section of the bankrupt act 
provides "that the said (the bankrupt) courts 
shall be always open for the transaction of 
business." So tiiat, from the beghmlng of a 
proceeding in bankruptcy to its termination, 
there Is but one term. Now, can it be claimed 
with any show of reason, that during the 
pendency of proceedings in a particular case, 
the court could not, upon the representation 
of the clerk that he had omitted to file-mark 
a particular paper, or had filed it of a wrong 
date, and upon being satisfied of the truth 
of tiie representation, order liim to file the 



paper as to [of] the date when lodged in 
his office? To do tills would be exercising a 
power exercised almost every day by courts 
in term time; a power, too, generally ex- 
ercised without the formality of a written 
order, entered upon the minutes. 

But second: it appears from the record 
that the amendment in question was made 
upon proof satisfactory to tiie court, and even 
if it were necessary to amend by the record, 
this court is l)omid to presume that the 
evidence offered in support of the amendment 
was legal and sufficient This court must 
presume that the bankrupt court acted in 
good faith, that it did its duty, and when its 
record shows that a certain fact was foimd 
on satisfactory proof— that the proof was le- 
gal and conclusive. 

So we have the record of the bankrupt 
court, showing that the petition in bankrupt<5r 
was filed on September fifteenth, at twelve 
o'clock M. Can this record be impeached in 
tills court? The authorities are adverse to 
the proposition. [Craig v. State of Missouri,] 
4 Pet [29 U. S.] 4G5; Mnnkin v. Chandler, 
[Case No. 9,030;] [Scott v. Shearman,] 2 
W. Bl. 977; [The Mary,] 9 Cranch. [13 
U. S.] 144; [WUliams v. Armroyd,] 7 
Cranch, [11 U. S.] 423, 432; [Walden v. 
Craig's Heirs,] 14 Pet. [39 U. S.] 147; 
[Com. V. Messenger,] 4 Mass. 467; [Putnam 
V. Man,] 3 Wend. 202; [Legro v. Lord,] 10 
Me. 163. When the court has found upon a 
jurisdictional fact, it is conclusive. The rec- 
ord here shows that upon proof submitted 
tha fact in question was passed upon by the 
court It is res adjudicata, and cannot be 
contradicted by parol testimony. It Is not 
denied that the petition in tills case was filed 
at some time. The filing of the petition gave 
the court jurisdiction of the case. It became 
a case in the court and was properly there. 
; Being a case in court, the court had the 
power and jurisdiction to make the record of 
the proceedings conform to the truth, and if 
the truth was that the petition was filed on 
a certain day, it was within the power of the 
court to make the record speak that fact. 

We must take it as a conclusively estab- 
lished fact that the petition was filed on the 
fifteenth of September, eighteen hundred and 
seventy-one, at twelve, M. The order to 
show cause, however, states that "before the 
filing of the petition the same was presented 
to the circuit judge for his order." But the 
record also shows that on the same day that 
the circuit judge made the order to show 
cause, and prior to making the order, he di- 
rected the proofs and petition to be filed. 
As the present record shows that the petition 
was filed on the same day at noon, so tiiat 
it is the result of tiie entire record either 
that the petition was filed before the order 
to show cause was signed, or contemporane- 
ously with the order. This is the way the 
record reads: "Before tho tilmg of the fore- 
going petition and proofs the same was sub- 
mitted to the circuit judge, who, having read 
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the same, now orders said petition and 
proofs to be filed." (The recor^x shows this 
•was done at noon of that day.) Then fol- 
lows the order of the judge to show cause. 
All things are presumed to be rightly done. 
It is to be presumed, unless the record show 
the contrary, that when the judge ordered 
the petition to be filed it was done either be- 
fore or contemporaneously with the making 
of the order. Taking the record as it now 
stands it is impossible to say that the order 
to show cause was made before the filing of 
the petition. The fair intendment of the 
record la otherwise. The ground, therefore, 
upon which I expressed the opinion at the 
last terra, that the adjudication was void 
for want of authorised service upon the 
bankrupt, Is taken away by the amended rec- 
ord now presented. The amendment has 
been made by the proper court having the 
authority, and this court is cor^tralned to 
hold that It was rightly and truthfully done. 

But it appears to me that the present pe- 
titioner is not authorised to complain of this 
adjudication In this court A revisory peti- 
tion can only be filed by a party aggrieved. 
Until adjudication there are but two parties to 
an involuntary petition in bankruptcy— the pe- 
titioning creditor and the debtor. The latter, 
and the lat?ter only, can complain of the adjudi- 
cation. In the very nature of the case, he 
Is the only party who can be aggrieved by 
the adjudication- A creditor, even one who 
has proved his debt, cannot come in after 
the adjudication and seek to have It re- 
versed, for the obvious reason that he was 
not a party to the proceedings of which he 
complains. 

The other matters complained of In the 
petition do not seem to me to present any 
subject for the revisory power of this court. 
It is not every proceeding In a bankrupt case 
that this court is authorised to review. This 
court is not empowered to pass upon the do- 
ings and actings of the registers or assignees 
or creditors. The "case" or "question" pre- 
sented here for revision must be a case or 
question fairly presented to and passed upon 
by the bankrupt court. That is the court 
of first resort. To that court first must the 
question and the proofs be presented, and 
If that court errs upon the question present- 
ed, then, and then only, can resort be had to 
this court. A party cannot come to this 
court in the first instance to make his case 
or question. Thus, In the case of Bailey v. 
"Whitfield, [Case No. 748,] this court, when 
asked to set aside an alleged fraudulent sale 
of real estate ordered by the bankrupt court 
and made by the assignee, refused to do so, 
because the motion had not first been pre- 
sented to the bankrupt court, holding that 
we could only review the action of the court 
and not the action of the assignee. 

The result of these views is, that the peti- 
tion of review, taken in connection with the 
record of the bankrupt court as now shown, 
does not present a case which authorises this 



court to reverse the bankrupt proceedings. 
The petition of Stephens must, therefore, 
be dismissed. 



ALABAMA & C. R. CO., (STANTON v.) 

[See Stanton v. Alabama & C. R. Co., Case- 
No. 13,297.] 



Case No. 128. 

The ALABAMIAN. 

[2 Adm. Rec 254.] 

Superior Court, S. B. Florida. May 8, 1839. 

tSALVAGE—KECEIVING CaHOO TO LIGHTEN' StBAND- 

Ei> Siiii' — Amount of Awaud. 

[1. Salvors who render no service to a ship 
which is aground other than receiving part of 
the cargo which the master was about to jet- 
tison, in order to float the 'ship, have no claim 
for salvage against the ship, out only against 
the portion of cargo thus received and saved 
by thorn.] 

[2. Where a ship is aground in great peril, 
salvors who receive her cargo to the value of 
§30,000, and thus lighten her enough to get 
her afloat, and who willingly and in good faith 
do their utmost to assist the master both by 
advice and by helping at the pumps until the 
vessel gets into port, should get the highest 
possible award against the cargo so received 
by them, especially when it is probable that 
the master would have jettisoned a greater 
amount of the cargo had they not been pres- 
ent to receive it; and in such case an award of 
$23,500 is suitable.] 

[In admiralty. Libel in rem by William F. 
English and others against the ship Alaba- 
mian and cargo for salvage. Decree for Ubel- 
auts as to a part of the cargo.] 

Charles Watkius, for libelants. 
A. (iordon, for respondents. 

MARVIN, Superior Court Judge. The ship- 
Alabanilan, (Lane, master,) botmd from New 
York to Mobile, laden with an assortetl 
cargo, ostimated to be worth $200,000, about 
four o'clock in the morning of the twenty- 
sixth of March, ran on to that part of th& 
Florida reef knoTPvn as the Washerwoman. 
The master threw overboard a part of his 
cargo; and after the arrival of the libeUants*^ 
wrecking vessels a part was transferred on 
board of them, and brought to this port. 
The ahip beiug got ofC the reef, she, with 
the cargo left on board of her, was alsa 
brought here, and libelled In this comrt for 
Siilvago. Tlie facts and circumstances con- 
nected with this disaster— the imminent per- 
ils which surrounded the ship and cargo, 
while upon tiie reef— the manner and means^ 
of hor preservation, are suflicientiy and well 
set for til in the pleadings. ' 

The first question to be considered is, are- 
ihe ship and entire ciirgo subject to the 
claim of .salvage; or is that part of the car- 
go transferred on board the wrecking ves- 
sels, only, subject to the claim of salvage? 
"Salvage is a compensation given for saving 
])roperty exposed to marine peril." This- 
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<Ie0uitlon Is believed to be correct. The 
property then must be saved by the per- 
sons claiming the compensation; for the com- 
pHnaation is given for saving. It mnst also 
be exposed to marine peril. If there be no 
peril there can be no .saving. Marine perils 
jmd saving from these perils, by the persons 
claiming salvage, must concur to entitle 
tliem to this extraordinary compensation. 
The entire property must be saved, in order 
to charge the entire property with the daim 
of salvage. The saving of part will not 
ci'eate a claim of salvage against the res- 
idue. That these are the fundamental rmes 
upon which the right to salvage is based 
I have no doubt They were expressly rec- 
ognized In the case of The Elenor, * decided 
in this court in 1836 by Judge Webb, but 
held not applicable to that case; as the en- 
tire proper^ in . that case had evidently 
been saved by the actors. I^et us apply 
these principles to the case under consider- 
ation.— From the testimony in the case I 
am satisfied that the services of the libel- 
lants in no way conduced to the saving of 
the ship and that part of the cargo left on 
board of her at the time she came off the 
reef. They were saved by the coolness and 
skill of the master, favoring winds, favora- 
ble tide, and other auspicious circumstances 
•of nature. Beyond the simple act of receiv- 
ing a part of the ship's cargo on board their 
vessels, the services of the libellants were 
not needed; and tmder the circumstances of 
the case, however extraordinary or labori- 
ous their exertions to save the ship and car- 
go might have been, it is evident that their 
exertions could not save them from the 
perils which surrounded. The libellants did 
■everything that was wanted — everything that 
was asked of them— everything they could 
■do to rescue the ship and cargo from her 
perilous situation. They assisted in lighten- 
ing the ship. They rescued a part of the 
•cargo aboard their own vessels. But the 
ship would have been lightened to the same 
extent by throwing the same quantity of 
<rargo overboard, wliieh could have been done 
by the master and crew in as short a period 
of time as was employed in transferring the 
cargo on board their vessels; and which it 
is evident the master would have done, from 
his having commenced such Jettison. I am 
of the opinion that the service of the li- 
bellants did not contribute to the saving of 
the sliip, and that part of the cargo left on 
board of her at the time she came off the 
reef. It follows that these are not subject 
to any valid claim on the part of the libel- 
lants for salvage, and as to these the attach- 
ment of this court against them has im- 
provldently issued. 

The next question is, what amount of the 
value of that part of the ship's cargo, trans- 

^[Nowhere reported.] 



ferred on board the libellants' vessel ought 
to be decreed them as salvage? The value 
of this portion of the ship's cargo cannot 
be precisely ascertained without considerable 
delay to the ship's sailing on her voyage, 
and some expense and trouble. A part of 
it has been appraized; the rest is estimated. 
The whole is believed to be worth $30,000. 
From the pleadings and proofs it is clear 
that this amount of the value-of the ship's 
cargo has been saved by the sorvicos of the 
libellants from certain total loss. But lor their 
services this amount of property would cer- 
tainly have been committed to tlie devouring 
ocean. It is quite probable, too, if the U- 
bellants had not been at hand to render as- 
sistance, that the master, in his anxiety to 
lighten his ship sufficiently to be sure of her 
going off the first favorable tide, would 
have thrown overboard more of his cargo 
than, was saved in the libellants' vessels. 
The good conduct of the salvors in this case; 
their prompt readiness and willingness to 
render all the assistance in their power; 
their perfect good faith in giving good and 
witliholding bad advice to the master when 
the ship was exposed to the greatest peril, 
and when the slightest mismanagement, the 
least impnident experimenting in taking in, 
setting or trimming the sails, would inevita- 
bly have lost her; their promptness and 
willingness in assisting at the pumps to keep 
tlie ship free on her way from the reef to 
this port, and while ^e was being dis- 
charged at the wharf,— induces me to award 
to them upon the value of the property 
saved by them the highest rate of salvage 
which my views of the case and the rules 
of law -win at aU justify. By rewarding 
good conduct, good faith, and promptness to 
render assistance, when assistance is really 
needed, with a generous liberality, and by 
withholding this liberality when these vir- 
tues are wanting, or not apparent, I shall 
teach a moral lesson to the profcssiomil 
wreckers upon this coast that must and 
will secure comparative protection to the 
commerce of the Florida gulf. Impressed 
with these views, I shall in this case decree 
to the libellants as a salvage compensation 
the sum of §23,500. I feel that under the 
circumstances of this case, this ia a large 
salvage, but as in governments and morals, 
so also ta the decisions of tliis court, partic- 
ular interests had better be made, some- 
times, to yield to a certain extent to the 
greater interests of the general whole; and 
a general i>olicy, which has for its object 
the safety of commerce through the danger- 
ous Florida gulf, had better be vindicated 
and sustained, which policy requires that 
when the conduct of the professional wreck- 
er is good it should be rewarded, — when 
bad, pimished. See [Mason v. The Blaireau,] 
2 Cranch, [6 U. S.] 240. 
The clerk will enter up the decree in form. 
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Case No. 129. 

The ALASKA. 

[3 Ben. 391.]^ 

District Court, E. D. New York. Sept, 1869. 

Pilotage— Jobisdiction'—Tendeu. 

1. Where a pilot boarded a ship, some thirty 
miles from Baniegat, and the master of the 
ship proposed that his employment should not 
commeuce till the vessel reached pilot ground, 
whereupon the pilot went to bed, and was 
culled when Sandy Hook hove in sight, and 
then took charge of the vessel, and thereafter 
libelled her for the amount of offshore pilotage, 
awarded by the laws of the state of New York: 
held, that -the court had jurisdiction of the ac- 
tion, [as it was on a maritime contract] 

2. That the libellant could only recover for in- 
shore pilotage, and that, as the amount of in- 
shore pilotage liad been tendered before suit, 
the decree must be without costs. 

[3. Cited in Ex parte Easton, 95 TJ. S. 76, as 
autliority for holding a contract for wharfage to 
be a maritime contract.] 

In admiralty. This was an action to en- 
force an alleged lien upon the American bark 
called the '•Alaska," for pUotage. The 11- 
holiaut, who wjis a New Jersey pilot, boarded 
tlie bark when some thirty miles south 
southeast from Barnegat, bound to New 
York. He did not, however, take charge un- 
til Sandy Hook light was just in sight, from 
which place he acted as pilot unlll the ves- 
sel was moored in the port of New York, 
wlilch was her home port For this service 
he presented a bill for off-shore pilotage. 
Thi» ownei-s of the vessel refused to pay 
off-shore pilotage, but, before suit, tendered 
the regular in-shore pilotage, which was 
refused, whereupon this action was brought 
[Decree by libellant for amount of in-shore 
pilotage.] 

Eiuei-son, Goodrich & Wheeler, for libel- 
lant. 
I'\ A. "Wilcox, for claimant. 

BENEDICT, District Judge. The objec- 
tion which has been taken to the jurisdiction 
of the court is not maintainable. A court 
of admiralty has undoubted jurisdiction to 
entertain a proceeding in rem against a 
ship, whether owned in this state or else- 
where, to enforce payment for services ac- 
tually rendered to such ship in piloting her 
frcm sea. If such a sei'vlce be not marl- 
time, I can conceive of none- Tlie Rob. J. 
Mercer, [Case No. 11,891;] Hobart v. Dro- 
gan, 10 Pet [35 U. S.] 120. 

Nor can the existence of state pilot laws, 
regulating pilotage service in and out of the 
port of New York, have any effect to change 
the nature of the service. The states can- 
not, by legislating in regard to services clear- 
ly marittmo, make them other than what 
tliey are. Statutes of the states regulating 
the appointment and compensation of pilots, 
have been held to be valid laws for such 



purposes, which, can be enforced In the 
tribimals of the states, and are to be looked 
to as determining the amount of the com- 
pensation to be allowed pilots who hold 
offices under them, whenever the claim to 
such compensation may be advanced; but 
they can have no effect to limit the jurisdic- 
tion over all causes of admiralty and mar- 
itime jurisdiction, which, under the consti- 
tution, has been conferred npon the dis- 
trict court of the United States. Hobart v. 
Drogan, 10 Pet [35 U. S.] 120. 

The libellant Is, therefore, eutiOed to main- 
tain his action, founded as it is npon a 
maritime contract But upon the facts, as 
they appear, he is not entitled to revover 
the full amount which he has claimed. The 
evidence shows that the pilot, when he 
went on board the vessel, assented to the 
proposition of the master, that his employ- 
ment should not commence nntll the vessel 
reached pilot groimd. He accordingly went 
to bed, was waked when Sandy Hook light 
hove in sight, and then first took charge as 
pilot 

Under such a state of facts, he mnst be 
deemed to have first offered bis services 
as pilot when the vessel reached pilot ground, 
and to have waived any right which he might 
have had, if he had held the master to ac- 
cept or refuse his services when the ship 
was first hailed. 

The decree will, accordingly, be for the 
amount of the in-shore pilotage, and as the 
tender of that amount before suit brought 
is admitted, the decree must be without 
costs. 



'[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



Case No. 130. 

The ALASKA. 

[7 Ben. 183.]» 

District Court, S. D. New York. March, 1874. 

Collision in Long Island Sound — Schooners 
Chossin'g— 12th {now 17th) Rule. 

1. Two schooners, the A. and the H., were 
beating through Long Island sound, bound to 
New York, the wind being about west by south. 
Both vessels were on the port tack, standing 
off from the Long Island shore, the A. being 
ahead, and to -ndndward of the H. "'h» H., 
however, being the faster vessel, passed the A., 
and came about on the starboard tacK, lor the 
purpose, as she said, of avoiding the strength 
of the ebb tide, and obtaining a more favorable 
wind nearer the Long Island shore. Shortly 
after she came on the starboard tack, she was 
run into by the A., which struck her on the 
port quarter. She alleged that she had room 
enough to get by the A., but that the wind 
headed her off, and favored the A., and that 
the A. was bound to have kept out of her way, 
but made no effort to do so. The A. claimed 
that the H. came on her starboard tack so close 
to the A. that it was not possible for the A. to 
go under her stern, although her helm was at 
once put hard a-port: Hehl, That, if the case 
were one calling for the application of the 12th 
rule [now rule 17] for avoiding collisions, the 

'[Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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burden of proof would be oa the A. to sbow 
an excuse for not keeping out of the way of 
the H.; 
[See Bartlett v. Williams, Case No. 1.081.] 

2. But that, on the facts, the H. was in fault, 
in coming on her starboard tack so close to the 
A. as to compel the A. to change her course so 
as to aToid the H, Her manoeuvre was a haz- 
ardous one; 

3. That, on the facts, the helm of the A. was 
ported as soon as the H. tacked, and that the 
A. was free from fault. 

In admiralty. 

R. H. Huntley, for libellants. 
W. R. Beebe and A. J. Heath, for claim- 
ants. 

BLATCHFORD, District Judge. This libel 
is filed by the owners of the schooner Ma- 
rietta Hand against the schooner Alaska, 
to recover for the damages sustained by the 
libellants, in consequence of a collision which 
took place between the two vessels on the 
26th of April, 1872, between 3 and 4 o'clock 
P. M., in fine and clear "weather, in Long 
Island sound, a Uttte to the westward of Plum 
Island, and not far from the Long Island 
shore. Both vessels were boimd to New 
York through the soimd, and bofli were 
beatmg, the wind being about west by south, 
and blowing a fresh breeze. Just before the 
collision, both vessels were on the port tack, 
standing off from Long Island shore. At the 
commencement of the standing of both ves- 
sels on such port tack, the Alaska was 
ahead, and to the windward of the Hand. 
While they both continued to stand on such 
tack, the Hand, being in ballast and light, 
forereached and passed the Alaska, the Alas- 
ka being still to the windward. The Hand 
then tacked and came on to the starboard 
tack, the Alaska still keeping on the port 
tack. In this condition of things the collision 
occurred, the Alaska, head on, striking the 
port quarter of the Hand a glancing blow 
near the stem of the Hand. 

The libel alleges, that the Hand stood on 
the port tack xmtil she had beaten it out; 
that then, owing to the strength of the ebb 
tide in the middle of the soimd, and to the 
fact that she could obtain a more favorable 
wind nearer the shore of Long Island, she 
tacked, to stand toward Long Island; that, 
when she so tacked, the Alaska was 600 or 
700 feet astern of her, and bore about one 
point off her weather quarter; that, as the 
Hand went about, the wind headed her off 
on the starboard tack, and thereby favored 
the Alaska, so as to enable her to luff 
nearer to the position into which the tack 
just made brought the Hand; that, upon 
discovering this, those on board of the 
Hand hailed the Alaska to keep off, but 
she kept on and ran into the Hand; that 
the collision was caused solely by the negli- 
gence of the Alaska, in not keeping away. 
In not having a lookout properly stationed, 
and in having a load of lumber piled so 
high on her deck, that those on board of 
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her could not see the Hiind; and that, If the 
Alaska had slightly clianged her wheel, she 
would have passed to the leeward of the 
Hand, and thus have avoided a collision. 
This libel was sworn to by the libellant 
Hawkins, one of the owners of the Hand, 
six days after the collision, and was drawn 
up on a statement made by Hawkins, and by 
Hallock, the master of the Hand, who was 
examined on the trial as a witness for the 
libellants. 

The answer avers that, on the port tack 
of both vessels, the Hand ranged a little 
ahead of the Alaska, and when about once 
or twice her length ahead, and about three 
points off the starboard and lee bow of the 
Alaska, the Hand suddenly, and without 
any warning, and when the two vessels were 
in too near proximity, tacked, apparently 
attempting to run across the bows of the 
Alaska, and ran Into the Alaska; that every- 
tliing that could be done on board of the 
Alaska was done to avoid the collision, but 
it was inevitable from the instant of 
the last unseamanllke manoeuvre of the 
Hand, tliough the helm of the Alaska was 
put and kept hard a-port; and that the 
collision was wholly the fault of the Hand. 

The contention on the part of the Hand 
is, that the courses of the two vessels were 
crossing, and they had the wind on differ- 
ent sides, and it was the duty of the Alaska, 
under article 12, as having the wind on tlie 
port side to keep out of the way of the 
Hand, both vessels being close hauled. If 
the state of things contemplated in article 
12 existed, the burden of proof is on the 
Alaska to show an excuse for not keeping 
out of the way of the Hand, as the existence 
of such a state of things, there having been 
a collision between the two vessels, Is prima 
facie evidence of fault in the Alaslca, and 
conclusive evidence of fault in her, unless 
successfully rebutted by her. It becomes 
necessary, therefore, to determine whether 
article 12 applies to the case. The Alaska 
contends, that it does not apply, for the 
reason that the Hand, when on the port 
tack with the Alaska, and when to the lee- 
ward of the Alaska, and when only about 
once or twice the length of tlie Hand ahead 
of the Alaska, and about three points off 
the starboard and lee bow of the Alaska, 
suddenly, and without any warning, and 
when the two vessels were in too near prox- 
imity, tacked and attempted to run across 
the bows of the Alaska, and caused the col- 
lision, although the Alaska, from the instant 
of the Hand's manoeuvre, put and kept her 
helm hard a-port With the wind about 
west by south, the Alaska, on her port tack, 
dose hauled and lying say five points to the 
wind, would be heading about northwest, 
and the Hand, on her starboard tack, close 
hauled, and lying say five points to tlie 
wind, would be heading about south south- 
west These courses were crossing. 

The libel states, that, when the Hand 
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tacked, the Alaska was 600 or 700 jfeet 
astern of the Hand, and bore about one 
point oflE the weather quarter of the Hand; 
and that, as the Hand went about, the wind 
headed her off on the starboard tack (that is, 
caused her to head more to the southward 
than south southwest, as I understand it, so 
as to diminish her opportunity of crossing 
ahead of the Alaska), and favored the Alas- 
ka, so as to enable her to luff nearer to the 
position into which the tack just made 
brought the Hand (that is, so as to enable 
the Alaska to head more to the westward 
than northwest). This story of the Hand, 
told six days after the collision, is a very 
different one from that told by Hallock, the 
master of the Hand, at the trial, 20 months 
after the collision. Hallock was on the deck 
of the Hand, and at her wheel, and testifies, 
at the trial, that, when the Hand tacked the 
last time before the collision, she was from 
a h alf to three quarters of a mUe ahead of 
the Alaska, wliich would be from 2,640 to 
3,960 feet ahead, instead of 600 or 700 feet 
ahead. He also testifies that, after getting 
on the starboard tack, he stood on it from 
10 to 15 minutes before the collision. There 
is nothing of this in the libeL He also tes- 
tifies, ttiat he was nearly half a mile to the 
leeward of the Alaslca, when he so tacked; 
and that he supposed he was far enough 
ahead to cross the bows of the Alaska. It 
Is impossible, T think, from all tlie evidence 
In the case, to resist the conclusion, that the 
Hand, being light, was not only trying to 
outsail the Alaska, and did outsail her, but 
also tlien undertook to wind her and cross 
her bows, and to do that in such dose prox- 
imity to the Alaska, as to compel the Alas- 
lia, under the rule of navigation, to depart 
from her course so as to avoid the Hand. 
If, as is alleged in rhe libel, the ebb tide was 
sti'onger in the middle of the sound, and the 
Hand could obtain a more favorable wind 
nearer the Long Island shore, and these 
were the reasons why she tacked when and 
where she did, there is notliing to show that 
these reasons were not and ought not to 
have been as controllmg before she passed 
the Alaska as aftei'wards, and nothing to 
show why the Hand did not tack at a point 
where she would have been certain to go 
under the stem of the Alaska, and where 
slie would not have attempted to cross the 
the bows of the Alaska. The admission by 
tlie master of the Hand, that he supposed, 
when he tacked, that he was far enough 
ahead to cross the bows of the Alaska, Is 
a confession tliat he intended to cross her 
bows. This was a hazardous manoeuvre in 
a vessel sailing dose hauled, and liable to 
be headed off both by the wind and the 
tide, and to make leeway enough to disap- 
point the expectation of crossing the bows 
of the Alaska. Nevertheless, if the Hand, 
in fact, tacked far enough off from the 
Alaska, to make the 12th article applicable, 
it must bo applied, although the Hand, in 



tacking when and where she did, did so for 
the avowed purpose of wlndlag the Alaslca. 
'J^at the Avind was likely to head the Hand 
off, when she got on the starboard tack, was 
a drcunistanee whidi ought to have entered 
into the calculation of the master of the 
Hand, before he put his helm down to go 
about, and there Ciin be no justification for 
him, if he went about when the Alaska was 
only 600 or 700 feet astern of the Hand, 
and then tried to cross the bows of the 
Alaska. This view, by the time of the trial, 
came to be controUtug, and the witnesses 
from the Hand depart from tiie statement 
of the libel, and phice the Alaska, at the 
nine the Hand went about, at a much great- 
er distance astern of the Hand than 600 or 
700 feet Burke, tiie acting mate of the 
Hand, who was wjilking the deck, puts the 
Alaska at the distance of about half a mile 
astern of the Hand when the Hand tacked, 
and says, that when the Hand got filled 
away the Alaska was about half a mile off 
in a straight line, and about four points off 
the lee bow of the Hand, and that, at the 
time the Hand tacked, they calculated to 
go ahead of the Alaska. This wilness makes 
ten feet in a rod, and fifty rods in an eighth 
of a mile. 

The libel charges, as reasons why tiie 
Alaska did not keep away, her want of a 
lookout, interception of vision by her deck 
load of lumber, and failure to port 

Ambrose Strout, the master of the Alaska, 
who was on lier deck, the mate having the 
wheel,, says that the Hand was about twice 
to three times her length ahead of the Alas- 
ka, when she tacked; that the Hand had 
just got fairly filled away when the vessels 
struck; Uiat, when they saw the Hand tack- 
ing, the Alaska's whed was hove hard up, 
;md her main sheet was nm off; that Fer- 
rin W. Strout was stationed as a lookout 
on the forecastte, forward; and that the 
lookout noticed that the Hand was tacking, 
and he, the master, saw her himself at the 
same time, and saw her when she was com- 
ing up into the wind. Ferrin W. Strout, the 
lookout testifies, that he was on the look- 
out; that the Hand ranged about twice her 
length ahead of the Alaska, and then tadced; 
that she had barely filled away before the 
collision; that he was standing on the fore- 
castie deck, when the Hand tacked; and 
that, when he saw her tack, he halloed to 
the man at the wheel of the Alaska, and 
then the wheel of the Alaska was hove up 
and her main sheet was run off, and she 
paid off a litUe, but there was not time to 
pay off more before the vessels struck. 
Stover, a hand on the deck of the AlasI^, 
and who saw the collision, testifies, that 
the lookout on the Alaska sang out to the 
man at her wlieel to port his wheel, that 
the Hand was tacldng imder their bow. 
Uriah W. Strout the mate of the Alaslca, 
who was at her wheel, testifies, that the 
Hand ranged ahead, and wiieu she got a lit- 
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tie on the starboard bow of the Alaska, a 
mite ahead, if anything, tacked; that they 
saw hor when she tacked, and they went to 
keep off, and hove their helm hard up, and 
fell off a very little before the collision; and 
that the collision could not have been avoid- 
ed after the Hand went in stays, because, 
when she tacked, she was so near to the 
Alaska, being about half a point on the lee 
bow of the Alaska, and about twice her 
length ahead. 

On the whole ovidGnce, I am of opinion, 
that the libellants have failed to make out 
their case against the Alaska, and that she 
has excused her not avoiding the Hand, by 
showing that the Hand Imgroperly tacked 
so closely under the bows of the Alaska as 
to make it irapossilile for the Alaska to 
avoid her by the exercise of reasonable dili- 
gence and skill. The Alaslca bad no rea- 
son to suppose that the Hand had beaten 
out her port tack, or would go about, and 
there seems to have been no reason for her 
going about, except a desire to whid the 
Alaska. The libel must be dismissed, with 
costs. 
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Case No. 131. 

The ALBANY. 

[4 Dill. 439;» 15 Alb. Law J. 67; 4 Cent. 
Law J. 16.] 

Circuit Court, D. Minnesota, 1876. 

Mahitime Liens— Home Port— Residemcb op 
Owner— Place of Enrollment. 

1. A material-man has no lien for repairs or 
supplies to a domestic vessel. 

[Cited in The Mary Chilton, 4 Fed. Rep. 
848; The Rapid Transit, 11 Fed. Hep. 329; 
The G. P. Brown, 24 Fed. Rep. 400; The 
Menominie, 36 Fed. Rep. 198.] 

2. Whether a vessel is foreign or domestic, 
depends upon the residence of her owners, and 
not upon her enrollment, where the two are 
different. 

[Cited in The Jennie B. Gilkey, 19 Fed. Rep. 
129: The Thomas Fletcher, 24 Fed. Rep. 
377; The G. P. Brown. 24 Fed. Rep. 400; 
The Ellen Holgate. 30 Fed. Rep. 126; The 
Menominie, 36 Fed. Rep. 198.] 

3. The Albany was owned at the town of 
Boscobel, in Wisconsin, and was enrolled at 
Galena, in Illinois, the nearest collector's office 
to the residence of the owner; necessary sup- 
plies were furnished by the libellant to the 
vessel at La Crosse, in Wisconsin: Held, that 
the libellant was not entitled to a maritime 
lien on the vessel. 

[Cited in The Mary Chilton. 4 Fed. Rep. 848; 
The Rapid Transit, 11 Fed. Rep. 329.] 

[Appeal from the district court of the Unit- 
ed States for the district of Minnesota.] 

In admiralty. A libel in rem was filed in 
the United States district court for Minne- 
sota, in August, 1875, to enforce a maritime 
lien for necessary material and supplies fur- 
nished by the libellant to the Albany, at the 
request of the master. These were so fur- 

^[Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



nished by libellant in 1873, at La Crosse, in 
the state of Wisconsin, where the libellant 
resided and did business. The owner of the 
Albany was then, and still is, one Jacob 
Heime, who resided at Boscobel, in the state 
of Wisconsin. Boscobel is within the collec- 
tion district which has its collector's office 
at Galena, Illinois, where the said Albany 
was enrolled and licensed, and Galena Is tln^ 
nearest collector's office to Boscobel. Tlif* 
Albany was engaged in navigating the Mis- 
sissippi river, and during the winters she 
regularly laid up at Boscobel. She has 
painted on her stem, as required by the act 
of congress, the words, "The Albany, Bosco- 
bel, Wisconsin." In 1875, the Albany was 
mortgaged to certain of the claimants, whose 
mortgages were duly registered just before 
the seizure of the boat The mortgagees had 
no notice of the llbellant's claim. The Al- 
bany has been at the port of La Crosse as 
often as once a month during each season of 
navigation, since the libeUant furnished said 
materials and supplies. There were two 
main questions argued in the district court: 
1. Has the libellant a maritime lien? 2. If 
so, is the same stale as respects the mort- 
gagees? The district court entered a decree 
in favor of the libellant. The owner and 
mortgagees appeaL [Decree reversed antl 
libel dismissed.] 

W. P. Warner, for claimants, (appellants.) 
J. H. Davidson, for libdant, (appellee.) 

DILLON, Circuit Judge. The decisive 
question in this case is, what was the home- 
port or state, of the steamboat Albany? 
It is a question of very great importance, 
and in respect of which some conflict of ju- 
dicial opinion appears to exist. It has been 
deliberately considered, and without spread- 
ing upon this opinion all the learning appli- 
cable to It, I proceed to state my views con- 
cerning it. As strengthening the conclusion 
arrived at, and illustrifting the reasons upon 
which it is based, it is desirable, briefly, to 
advert to the general law upon the subject 
of maritime liens or hypothecations. By the 
civil law, the material-man, for repairs made 
or necessary supplies furnished to a vessel, 
had an implied or tacit lien, whether thf 
vessel was in her home-port or in a foreign 
port. Abb. Shipp. 142; The Lottawannu, 
21 WaU. [88 U. S.] 590, 2 Cent. Law J. 410. 
And such is the undoubted rule in the mari- 
time nations of Europe, which have adopted 
the civil law as the basis of the jurispni- 
dence. It is equally well known that this 
principle has not been adopted as the law 
of England, or, rather, after having ob- 
tained in the admiralty courts of that coun- 
try for some time, it was overturned by the 
hostihty of the common law courts. The 
Zodiac, 1 Ha gg. Adm. 325. 

In the present case, the supplies were fur- 
nished to the vessel at the instance of the 
master, and in the maritime law of Europe 
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certain limitations upon his power, as be- 
tween Iilm and tlie owner, in respect of con- 
tracts for supplies or money to obtain them, 
are declared to exist. 

By the celebrated marine ordinance of 
Ijouis XIV., whose provisions have been 
largely embodied in the Code de Commerce, 
material-men furnishing supplies are entitled 
to a lien; but this right is subject to the 
qualitieation (article 232, Code de Commerce) 
that the master shall not, in the place of res- 
idence (dans le lieu de la demeure) of the 
owuci-s or their agent, without special author- 
ity, cause repairs to be made, buy sails, 
cordage, etc., or talie up money for that pur- 
pose. But if the master violate this duty, 
the material-man, acHug in good faith, is not 
deprived of his riglit or remedies. The 
words, "the place where the owner resides," 
are const iiied In France to comprehend the 
whole district, but not the whole country. 
Solden v. Hendriclison, (The Richmond,) 
ICase Xo. 12,039.] But in England there is 
no implied lien recognized for repairs made 
or supplies furnished in that country— the 
principle of the civil law in this respect hav- 
ing been, as above observed, overthrown by 
tlie early hostility of the common law courts 
to the admiralty jurisdiction. But for neces- 
sary repaira made and supplies furnished 
abroad or In a foreign port, the English 
courts recognize and enforce a maritime 
lien. 

It is important to notice the reasons given 
in the ICnglish courts for this distinction. 
Lord Mansfield says: "Work done for a 
slilp in England, Is supposed to be on the 
personal credit of tlie employer"— the owner 
or master. "In foreign ports," he adds, "the 
mast(«r may hypothecate the ship." WilMns 
v. Carmichael, 1 Doug. 101. And, finally, the 
iKJuao of lords, In 1789, to conform the law 
of Scotland to the law of England, in Wood 
V. Hamilton, [3 Pat. App. 14S,] decided that 
pen-sons who had repaired and furnished a 
sliip In Scotland, the place of the owner's 
I'osidcnce. had no lien or privilege upon the 
slitp Itsflf. Abb. Shipp. c. 3, pt. 2, p. 147. 

A maritime lien for supplies and necessary 
repaii*s abroad, furnished at the instance of 
the master, the owner being absent, is al- 
lowed from necessity and the encouragement 
of trade. Abb. Shipp. 144, 14S. 

The question in England, as to what is the 
place of residence of the owner, has given 
rise to controversy; but Lord Tenterden 
says: "I apprehend the whole of England 
Is considered, for this purpose, as tlie resi- 
dence of an Englishman; at least before 
the commencement of the voyage." Abb. 
Sliipp. 155; Selden v. Hendrickson, [Case No. 
12.(Ki!),] where the subject Is discussed by 
Cliief Justice Marshall. But the question is 
now settled In Great Britain by statutable 
provision. By 19 & 20 Vict c. 07. § 8, all 
ports witliln Great Britain and Ireland, the 
Cliannel Islands, and the islands adjacent. 
If part of the queen's dominions, are to 
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be deemed home-ports In relation to the 
rights and remedies of persons having claims 
for repairs done or supplies furnished to 
ships. 

Such being tiie state of tlie law in Europe 
and England, it became a question in the 
admiralty courts in this country, soon after 
their creation under the constitution, what 
doctrines they would adopt in respect of re- 
pairs and supplies. Some followed tlie more 
enlarged right given by the continental or 
general maritime law; others the more re- 
stricted right recognized by the English 
courts. In this condition of the law, at home 
and abroad, the supreme court of the United 
States, in 1819, decided the case of The 
(General Smith, 4 Wheat. [17 U. S.] 438. In 
that case a Baltimore merchant furnished 
supplies to the ship General Smith, which 
was owned at Baltimore, and the cowt de- 
cided that tliere was no lien upon the ve.ssel. 
In delivering its judgment, Mr. Justice Story 
thus states the doctrine of the court: "Where 
repairs have been made or necessaries have 
been furnished to a foreign ship, or to a 
ship in the port of a state to which she 
does not belong, the general maritime law, 
following the civil law, gives the party a 
lien on the ship itself for his security. But 
In respect to repairs and necessaries in the 
port or state to whicli the ship belongs, 
the case is governed by the municipal law 
of that state, and no lien is Implied, unless 
it Is recognized by that law," The case of 
The General Smltii has been frequently ap- 
proved by the supreme court, and In the 
recent case of The Lottawanna, 21 Wall. 
[88 TJ. S.] 558, it has been solemnly reaf- 
firmed, with but two dissenting judges. In 
applying the rule df The General Smith in 
other cases, the following language, bearing- 
upon the question In the case under con- 
sideration, has been used: "Material-men 
who furnish materials or supplies for a ves- 
sel * * in a port other than a port of 
tlie state where the vessel belongs, have a 
maritime lien on the vessel" therefor. The 
Belfast, 7 WaU. [74 U. S.] 643, per Clifford, 
J. But not "for materials and supplies fur- 
nished to a vessel in her home-port." Id. 
G45. "A maritime lien does not arise for 
repairs made and supplies furnished in the 
home-port of the vessel." This "question was^ 
put at rest" by The General Smith, 4 Wheat. 
[17 U. S.] 443. Per Clifford, J., in The 
Kalorama, 10 Wall. [77 U. S.] 211; People's 
Ferry Co. v. Beers, 20 How. [61 U. S.] 393, 
402. 

We are thu|f brought to the question In 
the present case, whether the Albany, with- 
in the doctrine of the supreme court, be- 
longed to the state of Wisconsin, where 
her owner resided, and to which she pur- 
ported to belong, by the words painted up- 
on her stem, or belonged to the state of 
Illinois, in which she was enrolled. Or, In 
other words, which is the home-portV 1. Is 
it the particular town or city in a state In 
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which the owner resides, and Is every other 
port in the state, as well as elsewhere, 
foreign? 2. Is the vessel at a home-port at 
all ports in the state in which her owner ac- 
tually resides, although she may be en- 
rolled in another state? Or, 3. Does the 
state in which the enrollment is made con- 
clusively detei*mine the home-port or domes- 
tic character of the vessel, irrespective of the 
residence of the owner? 

To solve the questions, let us first seek 
the aid of adjudged cases. In The Nestor, 
[Case No. 10,120,] A. D. 1831, on which a 
Uen foe supplies furnished in tlie District 
of Columbia for the Nestor, belonging to the 
port of Portlimd, Maine, was sustained, Mr. 
Justice Story said: "The admiralty has a 
clear jurisdiction to maintain such suits 
whenever the supplies have been furnished 
to the, vessel in a foreign port; and every 
port is foreign to her which is not in the 
same state to which she belongs. So the 
doctrine was laid down in the case of The 
General Smith, and it has never, to my 
knowledge, been in the slightest degree de- 
parted from." "Ports of states, other than 
those of the state where the vessel belongs," 
sa^ Clifford, J., "are considered as foreign 
ports." The Lulu, 10 Wall. [77 U. S.] 200, 
202, "The term 'foreign port' in the juris- 
prudence of the United States," says the 
same learned judge, in a case on the cir- 
cuit, "includes all maritime ports other 
than tliose of the state where tlie vessel be- 
longs." Burke v. The Richmond, [Case No. 
2,161.] And see the same illustration put 
by the same judge in the case of The 
I^ttawanna, 21 Wall. [88 U. S.] at page 
594. 

The language of the opinion in the case 
of The General Smith and of Mr. Justice 
Story and Mr. Justice Clifford, above re- 
ferred to, fairly implies, I think, that the 
domestic or foreign character of the vessel 
Is determined by the state in which the 
owner resides, and not by the state in which 
the enrollment is made. And decided cases, 
—The General Smith, [4 Wlieat. (17 U. S.) 
438;] The Nestor, [Case No. 10,126;] The 
Chusan, [Id. 2,717,]~-in the statement of 
them, show that the residence of the owner 
was regarded, and not the enrollment. 

In the case of The Golden Gate, [Id. 
6,492;] decided by an able admiralty judge, 
the precise (juestion was presented, whether 
the foreign or domestic character of a ves- 
sel depended on the residence of her owner, 
or on the port of her enrollment. Judge 
Wells decided that where these were differ- 
ent, tlie residence of the owfiers governed 
as respects the rights and remedies of ma- 
terial-men. And the same reason is given 
by him as the one which is supposed to 
underlie the rule in this country denying 
a maritime lien for supplies to a domestic 
vessel. Judge Wells says: "If the owners 
reside in a foreign country, or in anotlier 
state, the material-man is presumed to give 



credit to the boat and also to the owners— 
because he is not presumed to rely alone on 
the owners who live so remote and who 
are beyond the jurisdiction of the courts 
of his state. If the owners reside in the 
same state with the material-man, the latter 
can easily resort to them for payment and 
x'eadily enforce it in tlie courts; therefore 
he may well be supposed to give credit to the 
owners alone. It is apparent, therefore, 
that the place of enrollment has nothing to 
do with the credit that is given; and has, 
therefore, nothing to do with the question of 
lien." 

A similar principle was approved and ap- 
plied by Judge Leavitt, in the case of The 
Superior, [Case No. 4,115.] He holds that 
the place of enrollment is only prima facie 
evidence of the port or state to which the 
vessel belongs, and denies the soundness of 
The Indiana, [Id. 14,165,] so far as it decided 
that the vessel necessarily belonged to the 
port where she is enrolled. 

The exact question whether the home-port 
of a -vessel is determined by the residence 
of tiie owner or tlie place of enrollment, 
arose in The Mary Bell. [Case No. tJ.lOO,] 
and It was decided by Judge Deody that 
the state in which the owner resided, and 
not that In which the enrollment was made, 
governed. Judge Betts made a similar de- 
cision in the southem district of New York. 
The Kosciusko, [Id. 13,901.] And in TJic 
Alida, [Id. 199,] tills learned judge says: 
"Where services or supplies are rendered 
to a foreign ship, a lien attaches by the gen- 
eral maritime law, and the different states 
of the federal Union are, in regard to this 
question, regarded as foreign states to each 
other." This conclusion accords with the 
views of Cliief Justice Marehall, in Selden 
V. Hendrickson, [Case No. 12,639,] 1819, 
where, after stating the law of England, he 
says: "The same principle applied to the 
United States, requires, I think, that a port 
in one state should not be considered as the 
place of residence of owners who live in 
another state." * * * "If every port, ex- 
cept that in which the owner actually re- 
sides, be not for this purpose (the hypotheca- 
tion of the vessel) a foreign port, I perceive 
no rule more proper in tliis country, no 
rule better adapted to our situation, and to 
the reason of the thing, than to say that 
the power of the master to hypothecate ex- 
ists in every port out of the state In which 
the owner resides, where he has no agent" 

I am aware that in The Loper, [Case No. 
11,119,] A. D. 1851, Mr. Chief Justice Taney 
is reported as laying down a contrary doc- 
trine, and as saying: "The circumstance that 
the owner or charterer (of the Loper) was 
a citizen of anotiier state, would not make 
her a foreign vessel in the port of Balti- 
more; the port at whicli she was enrolled 
and licensed was her iiome-port. As she be- 
longed to Baltimore, and the supplies were 
fumislied here, they were furnished at her 
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home-port, and created no lien npon the 
vessel. This question was directly decided 
in the case of The General Smith." And 
this Is all of the opinion of the chief justice 
on this point He enters into no reasoning, 
and although great weight is due to every 
expression of this eminent judge, I think it 
manifest, from the opinion itself, that his 
attenti6n was not called to the considera- 
tions affecting the question, and that he act- 
ed upon the supposition that the case was 
controlled by The General Smith, and de- 
cided It by simply citing and foDowIng the 
judgment of the supreme court 

A still different view has been taken as 
to what constitutes the home-port of an 
American steamboat engaged in inland navi- 
gation, by Judge Deady, in the case of The 
Favorite, [Case No. 4,699,] which was en- 
rolled in Oregon, and whose owner resided 
at the place of enrollment The learned 
Judge, after remarking that, "under the rul- 
ing of The Lottawanna by the supreme court, 
what constitutes the home-port Is yet an 
open question," says: "I think, upon reason 
and convenience, the home-port ought to be 
the one where the vessel Is enrolled. Away 
from that place, whether in or out of the 
state where her owner resides, she Is sup- 
posed to be In Itinere, and therefore relying 
upon her credit for tlie purchase of supplies 
to continue the voyage." And he held that 
material-men residing In Oregon were enti- 
tled to a maritime lien, if they resided at a 
town or port in the state different from the 
one where the owner resided and the boat 
was enrolled. I do not think the judge in- 
tended to overrule his decision in the case 
of The Mary Bell, supra, and however con- 
venient the doctrine he held would be, and 
however desirable it might be deemed as lim- 
iting the doctrine of The General Smith, de- 
nying a Hen upon domestic vessels, I have 
not been able to persuade myself that it Is 
consistent on this point with the judgments 
of the supreme court 

All of the adjudications in respect to the 
rights and remedies of material-men, since 
the case of The General Smith, have pro- 
ceeded, I think, upon the notion that vessels 
owned in the state where the credit was 
given are to be considered as domestic ves- 
sels, and there is In such cases no maritime 
Hen; If owned without the state there Is a 
maritime lien, and I shall decide this case 
upon the assumption that this view Is the 
one we are required to take by the decisions 
of the supreme court 

I have not discussed the question upon 
principle. It were profitless to do so. I 
content myself with the observation that it 
would doubtless have been better, in view 
of our local situation. If the supreme court 
had adopted the rule of the general mari- 
time law, recognizing a lien for proper re- 
pairs made and supplies furnished on the 
credit of the vessel, without respect to the 
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states in which the creditor and owner of 
the vessel reside. The doctrine of the su- 
preme court, which it Is safe to say would 
never have been adopted if the court could 
have had the benefit of the refiected light 
of subsequent experience, when appUed to' 
vess^ navigating on lakes and Inland wa- 
ters, traversing several states, has produced, 
and if it remains will continue to produce, 
confusion. Inconvenience, hardship, and In- 
justice between creditors equally meritori- 
ous. But the supreme com*t, in The Lotta- 
wanna, in the face of an unanswerable dis- 
sent, stands by, rather than vindicates, tlie 
doctrine of The General Smith, discrimi- 
nating between the rights and remedies of 
domestic and foreign material-men. The In- 
ferior courts must accept its exposition of 
the law as authoritative until that tribunal 
changes its Judgment, or congress shall, as 
in my judgment It ought, make that provi- 
sion for domestic creditors which is so in- 
effectually provided by the boat laws of the 
different states. 

My imderstanding of the decisions of the 
supreme court as to the rights and remedies 
of material-men, lead me in this case to these 
conclusions: 

1. That the Albany 'Tielonged" to the state 
of WisconsiQ, and that every port in that 
state was, as respects material-men, the 
home-port of the vessel. The libellant, re- 
siding In and extending credit In that state, 
is, tmder the view of the supreme court, con- 
clusively presumed to have extended it to 
the owner, who resided In the state, or to 
the master, and has na implied or maritime 
lien on the v^seL 

2. That as respects the rights and reme- 
dies of material-men, the^home-port or state 
of a vessel is the state wherein the owner 
resides, and not the state or district in which 
she is enroUed, where the two are differ- 
ent To hold In such a case that the enroU- 
ment controlled, would destroy the only 
foundation upon which a distinction between 
the rights of domestic and foreign material- 
men has been made, viz.; that the former 
are presumed to extend credit to the owner, 
whom they are supposed to know, or whom, 
at all events, they may pursue in the courts 
of theii c^vn statu. The St Lawrence, 1 
Black, [66 U. S.] 527; The Lottawanna, 2X 
Wall. [88 U. S.] 593. The decree of th«j dis- 
trict court is reversed, and a ilocree will be 
here entered dismissing the libel at the costs 
of the libellant Decree accordingly. 
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Case No. 132. 

ALBANY DREDGING CO. v. The GLADI- 
OLUS and The CONCORDIA." 
[MS.] 

District Court, E. D. Pennsylvania. June 5, 

1877.' 
Collision'— DuEDGE—ADMiKALTy Jukisdiction. 

[Cited in The Ceres, Case No. 2,555, to the 
point that a court of admiralty has jurisdic- 
tion over every injury committed on the high 
seas or navigable waters, the character of the 
thing injured being immaterial.] 

[See note at end of case.] 

[In admiralty. LlTael in rem for collision 
by Elijah Brainerd and James G. Ketchara, 
copartners, trading as the Albany Dredging 
Company, and owners of the dredge Star- 
buck, against the tug Gladiolus and the bark 
Concordia. The case was referred to assess- 
ors, whose report Is now subnutted. Decree 
for libelants. Affirmed by circuit court, 
without opinion.] 

The tug Gladiolus was towing the bark 
Concordia down the Schuylkill on Sunday A. 
M., Dec. 10, 1876, and the latter vessel ran 
into the dredge Starbuck, wliich. was an- 
chored at the mouth of that river in mid- 
channel, being puEed out there over Simday, 
and held by means of spuds, (i. e., long poles 
stuck in the mud. The damages to the 
dredge were assessed at $1,100. The assess- 
ors were of ophnon (1) that tbe dredge was 
tn fault for blocking up so much of the chan- 
nel on Sunday. (2) The tug was in fault for 
not keeping further to tbe westward than 
she did. (3) Tlie bark was in fault for not 
keeping in the wake of the tug before they 
got into close proximity with the dredge. 

* 

CADWALADIj^R, District Judge. I concur 
in the opinion as to the dredge; nevertheless 
I am of opinion that her fault did not so con- 
tribute to the collision as to defeat the right 
of action at the suit of her owners. Tlie de- 
cree is in their favor for their damages to be 
hereafter ascertained, and to be recovered as 
may be hereafter decreed. The relation of 
the tug with the bark will also be defined 
hereafter if it shall be requested. 

[The court is, at present. Inclined to the 
ophiion that each is liable for half of the 
damages suflfered by the bark. 

[On the next day the court Intimated a 
doubt whether any amount could be awarded 
against the tug, but reserved the point for 
future consideration, saying that in the mean 
time the amount of damage suffered by the 
OTrvners of the dredge should be ascertained.] 

[NOTE. This case was affirmed by the cir- 
cuit court without opinion. It is stated in the 
citation of this case in The Ceres, Case No. 2,- 
555, that the jurisdiction was sustained against 
objection. The only reference to this point in 
the record briefs or argument is the following 
clause taken from the answer: "That the dam- 

*[Not previously reported.] 
•[Affirmed by circuit court.] 



ages claimed for Injuries to the said dredge are 
excessive, and, for want of jurisdiction, cannot 
be recovered in a suit in rem in this court." 
The citation in The Ceres, Id., is incorrect. It 
should be No. 2, April Sessions, 1878, instead 
of 1874.] 
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ALBANY EXCH. BANK v. JOHl^SON. 

[5 Law Rep. 313.] 

District Court, N. D. New York. July, 1842. 

iNVOLONTAar Bankruptcy — Petition by Corpo- 

KATION — VeKIFICATION. 

1. The president, cashier, treasurer, or other 
officers of a corporation, who undertake to 
make proof of debts due to the corporation, in 
accordance with the fifth section of the bank- 
rupt act, must receive a special appointment 
for that purpose, 

2. Whether a petition in invitum, in behalf 
of a corporation, can properly be received with- 
out proof that the persons by whom it is signed 
and verified are in fact the authorized agents 
of the corporation, — quaere. 

, 3. By the terms of the fourteenth section of 
the bankrupt act, partners in trade cannot be 
decreed bankrupts in invitum, on the ground 
of insolvency alone. 

4. Under the circumstances of this case, it 
was held, that no act of bankruptcy had been 
committed by the parties petitioned against. 

[Cited in Re Bonnet, Case No. 1,632; Ashby 
V. Steere, Id. 576.] 

In bankruptcy. This was a petition by 
the Albany Exchange Bank that Ralph John- 
son and Benjamin P. Watrous be decreed 
bankrupts. The petition alleged that* the 
debtors were merchants, doing business as 
such in the city of Albany, and composing 
the firm of Johnson & Watrous, and con- 
tained the usual allegations as to their in- 
debtedness. It charged them with having, 
on tiie twenty-seventh day of April last, 
fraudulently executed a bond in the penalty 
of $12,000, conditioned for the payment of 
$30,000, togetlier with a warrant of attorney 
to confess judgment thereon, to Andrew J. 
Johnson, Anthony Ten Eyck and Robert 
Johnson, on which bond and warrant of at- 
torney a judgment was entered up in the su- 
preme court of the state for $12,000 besides 
costs, on the third of May last; and also 
with having on the same day fraudulently 
executed another bond in the penalty of 
$3,000, conditioned for the payment of $2,000, 
together with a warrant of attorney, in favor 
of Andrew Watrous, on which a judgment 
was also entered up on the tnird day of May 
last, for $3,000, besides costs. The petition 
further alleged that writs of fieri facias were 
issued on each of these judgments on the 
twenty-seventh of May last, in virtue of 
which writs the sheriff had sold the goods 
and stock in trade of said R. Johnson and 
B. P. Watrous; that as the petitioners are 
infortued and believe, at the time of the exo- 
cution of the said bonds and warrants, the 
said Johnson & Watrous were, ever since 
have been, and still are, insolvent, and that, 
as the petitioners believe, the said bond and 
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warrants were executed for the express pur- 
pcse of securing to the obligees therein 
named the payment of their claims, and of 
glTing them a preference over the general 
creditors of the said Ralph Johnson and Ben- 
jamin P. Watrous. On the day appointed to 
show cause, the alleged bankrupts and the 
judgment creditors above named appeared 
by their counsel to oppose the granting of a 
decree of bankruptcy, and put In their an- 
swers and objections to the petition imder 
oath. The facts and circumstances relative 
to the judgments and executions complained 
of in the petition, as detailed In these an- 
swers and the explanatory affidavit of Mr. 
Ferguson, the attorney for the judgment 
creditors, were substantially as follows: 
Prior to and on the twelfth of March last, 
the alleged bankrupts Johnson & Watrous 
were retail merchants in good credit, and 
were solvent or fully believed themselves to 
be so. The above named Andrew J. Johnson, 
A. Ten Eyck and Robert Johnson were their 
Icdorsers, and Andrew Watrous was also 
their indorser or acceptor. A short time pre- 
vious to the twelfth of March last, the al- 
leged bankrupts applied to the said A. J. 
Johnson, Ten Eyck, and R. Johnson, to con- 
tinue and also to Increase their responsibili- 
ties as Indorsers, and this "they * consented 
.to do provided the said Johnson & Watrous 
would give them some kind of security as 
indemnity against unforeseen accidents or 
revulsions in business." The latter therefore 
executed to the former, on the twelfth of 
March last, a bond and warrant of attorney 
the penalty of which bond was $12,000, and 
which was conditioned for the payment of 
$10,300. This bond and warrant were de- 
signed for the security as well of Andrew 
Watrous above named, as of the persons 
therein named, this being expressly under- 
stood and at the time of the execution of 
the bond and warrant At that time the al- 
leged bankrupts were considered by all par- 
ties concerned, and believed themselves to 
be, perfectly solvent It was not intended 
to enter up any judgment on the bond and 
warrant, unless at some future time there 
should unexpectedly appear to be a reason 
for so doing. But on the twenty-seventh 
of April, In pursuance of the request of An- 
drew Watrous, and for the sole purpose, as 
he stated, of giving him a separate, inde- 
pendent security, the alleged bankrupts exe- 
<:uted to him the bond and warrant men- 
tioned in the petition and at the same time 
oxecuted to Andrew J. Johnson and others 
tlie other bond and warrant mentioned in the 
petition, on which judgments were entered 
on the third of May and execution subse- 
quently Issued. The alleged bankrupts ex- 
pressly averred that at tiie time these bonds 
and warrants were executed they believed 
themselves, and the obligees in the bonds 
averred tiiat they believed them to be sol- 
vent; and the alleged bankrupts denied that 
*hey were executed in contemplation of 



bankruptcy. Their subsequent failure or ap- 
prehension of failure which induced the en- 
try of judgment on the bonds and warrants 
arose from the failure of one Oliver De Golf 
to whom they had loaned their notes, for 
Tshom they were responsible as indorsers, 
and in whose solvency they had full confi- 
dence until the time of his failure. 

Gould, for petitioning creditor. 
J. Hammond, for respondents. 

CONKLING, District Judge. One of the 
objections urged at the bar to a decree of 
bankruptcy In this case is, the want of any 
sufficient evidence that the two persons who 
signed the petition, and by whom the debt 
due to the petitioners was proved, had au- 
thority thus to act To the name of one of 
them the abbreviation "Cash'r," and to the 
name of the other the abbreviation "Pres't," 
is added; and In the jurat of the commis- 
sioner, they are respectively denominated 
the president and the cashier of the Albany 
Exchange Bank. The fifth section of the bank- 
rupt act provides that "corporations to 
whom any debts are due may make proof 
thereof by their president, cashier, treasurer, 
or otiier officer, who may be specially ap- 
pointed for that purpose;" and by one of the 
rules of the court, petitioning creditors are 
required to prove their debt before present- 
ing their petition. If, as I think is the case, 
the qualification "who may be specially ap- 
pointed," etc. applies as well to the officers 
named, as to any "other officer" who may 
undertake to act in behalf of a corporation, 
It would seem to follow that for the purpose 
of proving a debt to a coi-poration, by the 
oatli of one of its officers such officer must 
receive a special appointment for that pur- 
pose. Indeed, independentiy of the above 
recited provision of the act. it may well be 
doubted whether a petition of this nature 
In behalC of a corporation, could properly 
be received without proof that the per- 
sons by whom it was signed and verified 
were in fact the official organs or the au- 
thorized agents of the corporation. But as 
this objection was overlooked at the time 
the rule to show cause was granted, and as 
at this stage of the proceeding the petition- 
mg credltora ought probably, at any rate, 
to be allowed to supply the deficiency, I 
deem it proper, in this instance, to pass 
over the objection and proceed to a brief 
examination of the merits of the case. 

It is well knoAvn that a very large propor- 
tion of the commercial and mercantile busi- 
ness of this country Is carried on by means 
of mutual credit, and It cannot, I tWnk, be 
conceded that a solvent merchant may not • 
lawfully give security In any of the ac- 
customed forms. In good faith, to another, 
as the condition on which he Is from time to 
time to receive a loan of the credit of the 
latter, and for the purpose of securing him 
in anticipation against the vicissitudes of 
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trade. It is tnie the practice of giving sucli 
security, especially by bond and -warrant of 
attorney, may lead to consequences whicb 
It is tbe policy of banknipt laws, as far as 
is consistent with the general interests of 
trade, to prevent But such security given 
to an indorser, is no more obnoxious to this 
objection than the like security would be 
if given to secure the payment of money bor- 
rowed to be employed in trade. 11, there- 
lore, the indorsers in this case, instead of 
tsMng the separate bonds and warrants ex- 
ecuted on the twenty-seventh of April, as a 
substitute for the bond and warrant exe- 
cuted on the twelfth of March, had con- 
tented themselves with this original securi- 
ty, which there is no just pretence for sup- 
posing to have been given in contemplation of 
bankruptcy, or for the purpose (within the 
meaning of the first secUon of the bankrupt 
act) of wiirmgly or fnmdulently procuring 
the goods of the obligors to be taken in ex- 
ecution, I should not have hesitated to de- 
cide that no act of bankruptcy had been 
committed. The change of security was un- 
doubtedly a hazardous experiment, and the 
fact that the new bonds and warrants were 
for a larger sum than that for wliich the 
original security was given, is a circumstance 
which increases the difficulty of the case. 
But it is to be considered that neither the 
bond and warrant of the twelfth of March, 
nor the two bonds and warrants of the 
twenty-seventh of April, were given to se- 
cure any specific or ascertahied amount, but 
only for the purpose of indemnity ng:iinst 
contingent liabilities. The motive, if there 
was any, tor thus increashig the amount 
does not appear, and it seems reasonable 
to suppose tbat it was the effect of inadvert- 
ence or caprice on the part of the person 
who was employed to draw the new securi- 
ties; for when executions came subsequently 
to be issued, the aggregate amount which 
the plalntifies claimed a right to levy, fell 
short of the amount of the original bond. 
Upon tne whole, therefore, I cannot take it 
upon myself to decide that the substitution 
of the securities of the twenty-seventh of 
April, for the security of the twelfth of 
March, changed the legal predicament of 
these debtors, under the bankrupt act This 
case differs esspntially from that of the 
Messrs. Loomis, decided last week. In that 
case the bond and warrant were executed 
for the avowed purpose of giving a prefer- 
ence to Jndorsers, for liabilities already in- 
curred, under the apprehension of impending 
bankruptcy. Perhaps in that case too much 
importance was ascribed to the fact that 
execution was immediately sued out, when 
* by a late statute of this state executions 
are not permitted to be issued until after 
the expiration of thirty days from the en- 
tity of the judgment On the argument of 
that cause, I hiquired of the counsel whether 
the act was applicable to judgments con- 
fessed under a warrant of attorney contain- 
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iog the usual release of all errors in the judg- 
ment and in the issuing of execution. The 
answer of the counsel for the petitioning 
creditoi-s was in the affirmative; and this 
answer was acquiesced in by the counsel 
for the debtors, and was corroborated by 
the opinion of a highly intelligent gentle- 
man of the profession whom I subsequently 
consulted. On the argument of the present 
case, however, its correctness was denied. 
The question does not appear to have arisen 
in the state courts, and I doubt whetiier as 
between the judgment debtor and creditor, 
the former would be entitled to any relief 
against an execution issued within the thirty 
days upon a judgment thus confessed; 
although as between a judgment creditor of 
this description and another judgment cred- 
itor who had obtained his judgment by tiie 
ordinary mode of adverse process, a differ- 
ent rule ought perhaps to prevail. If this 
be so, the suing out of executions, and the 
seizure of the debtor's goods a few days 
before the expiration of the thirty days with- 
out resistance on their part, was an imim- 
portant ch'cumstance. My conclusion is. 1. 
That in the giving of the securities in ques- 
tion in this case, there was no actual fraud: 
2. That they cannot be considered as having 
been voluntarily given in contemplation of 
bankruptcy for the purpose of giving an, 
unlawful preference; and, 3. That these 
debtors are not chargeable with havhig "f raud- 
■ulentiy or willingly procured their goods, &c. 
to be taken in execution." 

It remains to inquire whether they are lia- 
ble to be declared bankrupts in virtue of the 
fourteenth section of the act It is very dear 
that the petition was not drawn with a view 
to this section, and that the allegation that 
the debtors are insolvent, was introduced 
only for the purpose of giving character ta 
the aUeged acts of bankruptcy. The argu- 
ment of the counsel for the objectors, that 
the debtors ought not upon this petition to be 
called upon to meet this allegation, therefore, 
was not without plausibility and weight. 
But I propose for the present to pass by this 
objection, and to consider the petition, taken 
in connexion with the admissions of the ob- 
jectors, as sufficient to raise the question 
whether partners in trade can be declared 
bankrupts on the petition of a creditor, on 
the ground of insolvency alone. It must be 
admitted that such seems to be the literal 
import of the language of the fourteenth sec- 
tion. It declares "that when two or more 
persons, who are partners in trade, become 
insolvent, an order may be made in the man- 
ner provided in this act either on the peti- 
tion of such partners, or any one of them, 
or on the petition of any creditor of the part- 
ners; upon which order all the joint stock," 
etc. The question whether tills enactment is 
to receive a Uteral interpretation with respect 
to the point now before the court it will be 
perceived at a glance, is one of very great im- 
portance: for if the provision is to be so in- 
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terpreted, it Tvill introduce a principle of 
great compvehenslon and stringency, Tvliicli 
has not Mtherto found a place in the bank- 
rupt laws of England, and which had no 
place in the American act of 1800. Its practi- 
cal operation would unquestionably be very 
severe, and it is to be feared, in many in- 
stances, unjust So far as mercantile part- 
nerships are concemed, it would subvert the 
well settled maxim of English law, that men 
may be insolvent without being bankrupts, 
and become bankrupts without being insol- 
vent; for while it would declare that insol- 
vency shall of itself constitute bankruptcy, 
the absence of any other provisions in the act 
authorizing proceedings against partners joint- 
ly, would leave it at least doubtful whether 
partners in trade could be jointly decreed 
bankrupts on the petition of a creditor, on 
any other ground than that of insolvency. It 
is obvious, I think, that the execution of the 
act under such a construction would be at- 
tended witli numerous and very serious em- 
barrassments. What is to be considered as 
constituting insolvency in tlie sense here in- 
tended? Is a mercantile firm to be adjudged 
to have "become insolvent" upon its first fail- 
ure, and under whatever circumstances, to 
meet its pecuniary engagements? Few, I im- 
aghie, could be found who would assert the 
reasonableness of such a rule. Is it to be 
pronounced insolvent whenever its assets are 
insufficient to discharge all its liabilities, how- 
ever small may be the deficiency? If so, how 
is this fact to be ascertained? It would be 
easy, but it Is unneoesary to illustrate the 
pertinency and force of these questions. Such 
a construction of this section would also in- 
volve what seems to me a striking inconsist- 
ency; for if it is just and expedient that 
partners in trade should be liable to be de- 
creed banknipts, in invitum, oa the ground of 
insolvency alone, why should not individual 
traders be subject to the same liability? This 
construction, as already observed. Is suggest- 
ed by the literal import of the phrase "be- 
come insolvent;" and it may, I think, be add- 
ed, that this is the only circumstance by 
which siach a construction is recommended. 
But if tliese words are to x-eceive a literal in- 
terpretation, I see not why the residue of the 
clause in which they occur ought not also to 
receive a like construction; and then it would 
follow tliat any insolvent mercantile firm 
might be decreed bankrupt on the application 
of any creditor, without regard to the amount 
of the Indebtedness of such firm, or to the 
amount of the debt owing to the petitioning 
creditor; for the clause in question contains 
no limitation whatever, with regard to either 
of these points. Are we then to conclude 
that this further innovation and inconsisten- 
cy were intended? Then again, it declares 
that in the cases embraced by it, "an order 
may be made in the manner provided in this 
act." What order is here meant? To deter- 
mine this point, resort must be had to the 
antecedent parts of the act But the act says 



nothing of any "order" adapted to the case. 
It provides for the granting and entering 'Ol 
decrees of bankruptcy; but these decrees 
are, I believe, . nowhere called orders— while 
the act does speak of making orders for other 
puriwses. I presume, however, that the 
phrase "an order may be m-ide," was intend- 
ed to Import that a decree of bankruptcy 
might be entered. This criticism will serve 
to show the generality and looseness which 
characterize the language of this whole pro- 
vision. 

This act Is universally admitted to "be high- 
ly obscure, and much of its obscurity seems to 
me to have been caused by an attempt to em- 
brace the two descriptions of cases for which 
it provides, by the same forms of language, 
instead of keeping them separate, and adapt- 
ing the phraseology to each, without regard 
to the other; and the clause under considera- 
tion presents, I think, an example of the truth 
of this remark. Its terms, it wiU be seen, are 
perfectly suited to cases of voluntary appli- 
cation. These are all founded on the admit- 
ted insolvency of the applicant. It is impor- 
tant to remark, also, that there is abundant 
scope for the operation of this provision even 
In regard to compulsory cases, without giving 
to It the literal construction in question, be- 
cause the antecedent provisions of the act re- 
late, in terms, only to individual bankrupts, 
and this provision was proper for the. pur- 
pose of authorizing proceedings under the act 
against partners. The clause In question, un- 
der this view of its object, forms a natural 
and proper introduction to the important and 
more happily expressed provisions which fol- 
low, concerning the duties of assignees and the 
mode of distributing the estates of bankrupt 
partners. I consider the last provision of 
this section, moreover, as militating strongly 
against a literal construction of the first 
clause. It declares that "in all other re- 
spects," (L e. except as to the duties of the 
assignee and the mode of distribution,) "the 
proceedings against partners shall be con- 
ducted in like manner as if they had been 
commenced and prosecuted against one per- 
son alone." This provision, it appears to me, 
goes far towards an express adoption of all 
the conditions and limitations prescribed by 
the act relative to individual cases. Upon 
the whole, therefore, I am of opinion that 
in respect to compulsory applications, the 
phrase "become insolvent" in the first part 
of the fourteenth section of the bankrupt act,, 
is to be interpreted as equivalent to the 
phrase "sHall commit any act of bankruptcy." 
I am aware that this decision may excite 
some surprise; but it is the result of mature 
reflection, and I fully believe it to be SQund. 
This petition must accordingly be dismissed^ 
with costs. 
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ALBEE T. MAY. 

[2 Paine, 74.]^ 

Circuit Court, D. Vermont. May Term, 1834. 

CONSTITUTIOXAI, LaW — EX PoST FaCTO AND RE- 
TKOSI'ECTtVE LaWS. 

1. A state statute, retrospective in its opera- 
tion, allowing^ ejected occupants of land to recov- 
er for improvements made by them while in pos- 
session, held to be a valid law, not being, re- 
pugnant to the constitutions of the state or of 
the United States. 

[Cited in Litchfield v. Johnson, Case No. 

8,387. See, also. Society v. Wheeler, Id. 

13,156.] 
[See note at end of case.] 

2. By the common law, the owner, when he 
recovers possession, is entitled to the improve- 
ments without paying for them. Its maxim of 
**caveat emptor is designed to prevent intru- 
sionj on land without proper inquiry as to the 
title. The civil law, on the other hand, allows 
a bona fide possessor an indemnity for ben- 
eficial improvemonta, which seems io be an 
equitable rule; and whether a court of equity, 
on a bill to recover the rents and profits, would 
not allow a bona fide possessor to deduct 
his actual expenses for such improvements? 

' Quaere. 

3. Retrospective laws divesting vested rights 
are impolitic and unjust; but tliey are not ex 
post facto laws within the meaning of the con- 
stitution of the United States, nor repugnant 
to any other of its provisions; and if not re- 
pugnant to the state constitntion, a court can- 
not pronounce them to be void, merely because 
in their judgment they are contrary to the 
principles of natural justice. A remedy for 
such legislation rests with the people, and long 
acquiescence on their part strengthens the rea- 
sons why the judiciary should not interfere. 

[Cited in Drehman v. Stifle, 8 Wall. (75 U. S.) 

603.] 
[See note at end of case.] 

At law. This was an action [by Albee 
and Bundy against May] to recover tindor 
the statute of the state passed November 
15th, 1820, the value of betterments or Im- 
provements made on land. [Judgment for 
plaintiffs.] 

The defendant had recovered tlie lands 
In ejectment of tlie plaintiffs. Afterwards 
the plaintiffs brought this action, which was 
tried at the May circuit, 1831, and a verdict 
taken for the plaintiffs, subject to the opin- 
ion of the court upon a case reserving tiie 
questions of law. The plaintiffs became 
bona fide purcliasers of the land, and made 
the improvements prior to the 15th of No- 
vember, 1820. The act of 15th November, 
1820, contained the following proviso: "This 
act shall not extend to cases arising after 

^[Reported by Elijah Paine, Jr., Esq.] 



the passing of this act." Page ISO, A similar 
act had been passed in 1800, containing the 
same proviso, and had with the proviso been 
several times re-enacted prior to the act of 
1820, so that when the improvements were 
made there was no law giving an action 
for their recovery; the law then in existence 
only applying to cases which had occurred 
previously to Its passage. 

D. Kellogg, for plaintiffs, cited: 

[Cotton T, Wallace,] 3 DaU. [3 U. S.] 302; 
[Satterlee v. Matthewson,] 2 Pet. [27 U. S.] 
380, 412; [Wilkinson v. Leland,] Id. C27; 
[Sommers V. Johnson,] 4 Vt 278, 280; [Call 
V. Hagger,] 8 Mass. 423; [Bacon v. Callen- 
der,] G Mass. 303; [Patterson v. Philbrook,] 
9 Mass. 151; [Locke v. Dane,] Id. 360, 362; 
[Goshen v. Stonington,] 4 Conn. 210, 222; 
[Dash V. Van Kleeck,] 7 Johns. 506; 2 
Kent, Comm. 274; Vt. State Papers, 393, 
442, 500. 539; Comp. Laws Vt. 177; [Dor- 
mer V. Packhurst,] 3 Atk. 134; [Murray v. 
Gouverneur,] 2 Johns. Cas. 441; [Brown v. 
Storm,] 4 Vt 37, 45; 1 Gall. 5, [U. S. v. 
Wonson, Case No. 16,750;] 1 Paine, 550; 
[Barker v. Jackson, Case No. 989;] [Society 
for Propagation v. Town of Pawlet,] 4 Pet. 
[29 U. S.] 509; [Cooper v. Telfair,] 4 Dall. 
[4 U. S.] 19; [Calder v. Bull,] 3 Dall. [3 
U. S.] 380, 395. 

J. H. Hubbard, for defendant, cited: 

[Dash V. Van Kleeck,] 7 Johns. 477; 2 
Inst. 292; [GUlmore v. Shooter,] 2 Mod. 310: 
[Ogden V. Blackledge,] 2 Cranch, [6 U. S.] 
272; [Wilkinson v. Leland,] 2 Pet. [27 U. S.] 
627, 657; 2 Gail. 105, [Propagation Soc. v. 
Wheeler, Case No. 13,156;] [Calder v. Bull,] 
3 Dall. [3 U. S.] 386; [Bates v. Kimball,] 
2 D. Chip. 77; [Ward v. Barnard,] 1 Aiken, 
121; [Staniford v. Barry,] Id. 314; [Town 
of Bradford v. Brooks, 2 Aiken, 284; [Cat- 
lin V. Washburn,] 3 Vt. 36; [Keith v. 
Ware,] 2 Vt 174; [Lyman v. Mower,] Id. 
517. 

Before 'niOMPSON. Circuit Justice, and 
FAINK, District Judge. 

THOMPSON, Circuit Justice. The defend- 
ant recovered, in an action of ejectment, 
the premises on which the improvements 
now in question had been made, and the 
present action is brought under the pro- 
visions of a statute of this state to recover 
the value of such improvements. The plain- 
tiffs were bona fide purchasers, supposing 
themselves to have a good title to the prem- 
lses.= The improvements were made prior 

* There is certainly no reason, in general, why 
the owner of land should be compelled to pay 
for improvements which he neither directed nor 
desired, as a condition on which he is to gain 
possession of his property. But when an occu- 
pant has talicn possession under a bona fide 
purchase, and made permanent improvements. 
It is very bard for him to lose both land and 
improvements. If the plaintiff is not ''oatent 
with acquiring possession of his property in an 
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to the act under wMch the present suit Is 
1)1 ought, which bears date on the 15th No- 
vember, 1820. This act declares that it shall 
not extend to cases accruing after the pas- 
sage of this act, and is, therefore. In terms 
retrospective, and presents the question di- 
rectly -whether this court has authority to 
declare such law void, and this is the only 
question involved in the case. By the com- 
mon law, when the owner recovers his land 
In an action of ejectment, he Is entitled to 
the possession without paj'ing for any Im- 
provements which may have been made up- 
on his land. Such improvements are con- 
sidered as annexed to the freehold, and to 
liave been made at the peril of the possessor. 
Tlie civil law, however, in this respect varies 
from the common law, and, according to the 
iTile wliich there prevails, a bona fide pos- 
sessor Is entitled to be reimbursed, by way 
of indemnity, the expenses of beneficial im- 
provements. This would seem to be founded 
on principles of equity, so far as the actual 
value of the property Is increased by the 
labor of anotlier. The common law, acting 
under the maxim of caveat emptor, con- 
sidered this as too loose a rule, and open- 
ing a door calcuLated to give encouragement 
to intrusions upon land, without due and 
proper inquiiy Into the title. It has, how- 
ever, been pretty strongly intimated by Eng- 
lish chancellors, that when a party is obliged 
to resort to a court of equity for the recovery 
of the rents and profits of his land, a bona 
fide possessor ^would be allowed to deduct 
the amount of his actual expenses for bene- 
ficial improvements. [Dormer v. Fortescue,] 
3 Atk. 134. But tills rule, If adopt- 
ed, ought not to be applied to any case 
wlien tliere was not the most satisfactory 
evidence that the possession was taken In 
good faith, and under a full belief that the 
title had been acquired from the rightful 
owner. 

The law now in question is not repugnant 
to any express provision in the constitutions 
.of the United States or of the state of Ver- 
mont. The only article in the constitution 
of the United States that can possibly have 
any bearing upon the question, Is that which 
■declares that no state shall pass any ox post 
facto law, or law impairing the obligation 
of contracts. Article 1, § 10. This is not 
an ex post facto law, acordlng to the legal 
undei-standiug of laws of this description. 
They relate only to ciiminal csises and venal 
statutes. Nor does it impair the obligation 
of any contract. Tliere is no subsisting con- 
tract between these parties whicli could be 

Improved condition, after he has neelected to 
«sst)rt his title for ji number of years, it is cer- 
tninly equitable that tlie defendant should be 
allowed the value of his improvements, made 
in itood faith to the extent of the rents and 
profits claimed. This view of the subject is 
fully supported by Green v. BidUle, 8 Whout. 
[21 U. S.] 81, 82, and the authorities there 
^•ited, espi-cially C-'onlter's U.-iso. ') (Joke, 30. 
And see Jackson v. Ixiomis, 4 Cow. 168. 



impaired.* There is no conflict between the 
constitution of the state of Vermont and this 
law. The only provision at all looking to 
the question is that which declares that 
the le^lative and judicial and executive 
departments shaU be held distinct, so that 
neither exercise the powers belonging to the 
other. The subject-matter of this law, If 
within the legitimate scope of any depart- 
ment of the government, properly belongs 
to the legislative. It cannot in any sense 
be considered judicial or executive; and the 
inquiiy is therefore narrowed down to the 
single question, whether being retrospective 
In Its operation makes It void. As a gen- 
eral and abstract question, the policy and 
justice of such laws may well be doubted; 
but how far courts of justice have a right 
to enter into these considerations, when 
there Is no conflict between the law and 
tlie constitution, is a point on which differ- 
ent opinions have been entertained. This 
court, however, is bound to adopt the view 
taken of the question by the supreme court 
of the United States. Although no direct 
decision upon the point has been made In 
that court, yet, from what has fallen from 
the judges on various occasions, when the 
question has been brought incidentally un- 
der consideration, the view evidently taken 
has been, that the validity of such laws, 
where no constitutional provision was in- 
frbaged, did not fall within the province of 
ccxurts of justice. 

This question came under the consideration 
of the supreme court of the United States, 
at an early day (1798), in the case of Calder 
v. BuU, 1 Cond. Rep. 172, [3 Dall. (3 U. S.) 
380,] though it was not the point on which 
tiie judgment of the court turned. Mr. 
Justice Chase was of ophilon that the courts 
of the United States have no jurisdiction to 
determine that any law of a state legislature 
contrary to the constitution of such state, 
was void; but that such question belonged 
to the state courts. What fell from Mr. 
Justice Paterson In that case, would seem 
to show that the attention of the convention 
in the formation of the constitution, was 



•An act suspending legal proceedings during 
an actual invasion, is not a law impairing the 
obligation of contracts. Johnson v. Duncan, 1 
Cond. La. Rep. 137. Whether the legislature 
can rightfully declare that the result of a liti- 
gated suit against one person, shall be evidence 
against another to affect rights of the latter, 
which had accrued previous to the passage of 
the statute? Quaere. Wood v. Byington, 2 
Barb. Ch. 387. It is not competent for the leg- 
islature, by a retroactive statute, to make the 
opinion of the attorney-general that a contract 
between the state and an individual, in relation 
to convict labor, was illegal, conclusive evidence 
of such illegality, as against the latter. Trus- 
tees, etc., V. Lawrence, 11 Paige, 80. But if 
the contract was in fact illegal, or if it was orig- 
inally valid, and the contractors had violate 
it, so as to authorize the state to rescind it, 
the inspectors of the prison were, under the act 
of 1842, bound to act upon the opinion of th« 
attorney-general, and to rescind the contract. 
Id. 
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called to this very subject. He was a mem- 
ber of the convention, and "I bad," says he, 
•*an ardent desire to have extended the pro- 
vision in the constitution to retrospective 
laws in general. There is neither policy nor 
safety in such laws. It may be truly said 
of retrospective laws of every description, 
that they neither accord with sound legis- 
lation, nor the fundamental principles of the 
social compact** But he did not consider 
all retrospective laws embraced, in the pro- 
hibition to the states to pass ex post facto 
laws: "that these words, when applied to a 
law, must have a technical meaning, and 
refer to crimes, pains and penalties. Mr. 
Justice IredeU says, if a government com- 
posed of legislative, executive and judicial 
departments, established by a constitution 
which imposes no limits on the legislative 
power, the consequence would inevitably be, 
that whatever the legislative power chose to 
enact, would be lawfully enacted, and the 
judicial power would never interpose to pro- 
nounce it void. That If the legislature pass 
a law within the general scope of their con- 
stitutional power, the court cannot pronounce 
it to be void, merely because, in their judg- 
ment, it is contrary to the principles of 
natural justice. 

In the recent case of Sattcrlee v. Matthew- 
son, (2 Pet. [27 U. S.] 413,) the language of 
the court is very strong in relation to the 
powers of the courts of the United States to 
declare state laws of this description uncon- 
stitutional. The objection, say the court, most 
relied upon is, that the effect of this act was 
to divest vested rights. There is, certainly, 
no part of the constitution of tlie United 
States which applies to a state law of this 
description. Nor are we aware of any 
decision of this court, or of any drcuit court, 
which has condemned such a law upon this 
ground, provided its effect be not to impair 
the obligation of a contract. Reference is 
made to what fell from the chief justice in 
the case of Fletcher v. Peck, [Case No. 
4,865:] That it might well be doubted 
whether the nature of sodety and of gov- 
ernment do not prescribe some Ijimits to the 
legislative power; and he asts, if any be 
prescribed, where are they to be found if the 
property of an individual, fairly and hon- 
estly acquired, may be seized without com- 
pensation? But, say the court, it is nowhere 
intimated In that opinion, that a state stat- 
ute, Avhich divests vested rights, is repug- 
nant to the constitution of the United States. 
So in the case of Willcinson v. Leland, (2 Pet. 
[27 U. S.] 661,) the court observes: *'We can- 
not say tills is an excess of legislative power, 
tmless we are prepared to say, that in a 
state not having a written constitution, acts 
of legislation, having a retrospective oper- 
ation, are void as to all persons not assent- 
ing thereto, even though they may be for 
beneficial pui'poses, and to enforce existing 
rights; and we think this cannot be assumed 
as a general principle by courts of justice. 



It may here be remarked, that if the state 
constitution is entirely silent on the subject, 
the question stands on the same footing as 
if there be no written constitution." In the 
case of Propagation Soc. v. Wheeler, [Case 
No. 13,156,] a law, similar to the one in 
question, was decided in the iirst circuit to 
be unconstitutional, but it was put on the 
groimd that it was repugnant to the state 
constitution, which forbade retrospective 
laws. 

That the law of Vermont, now in question, 
Is a retrospective law, cannot be doubted. 
It Impairs vested rights acquired imder ex- 
isting laws; it attaches a new disability in 
respect to transactions already past, and 
creates new liabilities. But it is not repug- 
nant to any provision in the constitution of 
the United States or of the state of Ver- 
mont; and this is the sole ground upon which 
I rest my opinion. Wherever tiiere is a con- 
flict between the law and the constitution^ 
both cannot stand; and it is properly within 
the province of courts of justice to deter- 
mine the validity of such a law. But when 
no such conflict arises, it is matter resting 
in the discretion of the legislature, who are 
responsible to the people and are not imder 
judicial control; and although not an ad- 
vocate for the justice or policy of retro- 
spective laws, I feel less repugnance to the 
one now imder consideration, because sim- 
ilar laws have been in existence In this state 
almost from its first organization, and having 
so repeatedly received the sanction of differ- 
ent legislatures, and their validity having 
been in no manner questioned in the courts 
of justice, there is reason to conclude that 
lliey ard satisfactory to the pubhc. We are, 
accordingly, of opinion that the plaintiffs are 
entitled to judgment. 

[NOTE. In Watson v. Mercer, 8 Pet. (33 
U. S.) 88, Mr. Justice Story, speaking for the 
court, said: "It is clear that this court has 
no right to i>ronounce an act of the state leg- 
islature void, as contrary to the constitution of 
the United States, from the mere fact that it 
divests vested rights of property. The consti- 
tution of the United States does not prohibit 
the states from passing retrospective laws gen- 
erally, but only ex post facto laws. Now, it 
has been solemnly settled by this court that *he 
phrase 'ex post facto laws' is not applicable 
to civil laws, but to penal and criminal laws, 
* * * which impose punishments and for- 
feitures, for acts antecedently done, and not to 
civil proceedings which affect private rights re- 
trospectively." An act passed after the rendi- 
tion of a judgment in favor of a bank, which 
authorized the defendant therein to set off 
against it the circulating notes of the bank 
which he procured after the judgment, is, as be- 
tween the bank and the defendant, valid, and 
does not impair the obligation of the contract 
sued on, or of the judgment. Blount v. Wind- 
ley, 95 U. S. 180. An act declaring that acts 
performed by any two of the tax commission- 
ers shall have the same validity as if performed 
by all three, though retrospective, is not for that 
reason unconstitutional, bchenck v. Peay, Case 
No. 22,451. As to the viiliiiity of retrospect- 
ive laws which divest vested rights, see Charles 
River Bridge v. Warren Bridge. 11 Pet. (36 
U. S.) 540; Baltimore & S. It. Co. v. Nesbitt, 
10 How. (51 U. S.) 401. There is nothing 
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in the constitution which prohibits a legislature 
ifrom passing an act which divests rightR vest- 
cd by law, provided its effect be not to impair 
the obligation of a contract. Randall v. 
Krieger, 23 How. (90 U. S.) 147. A retro- 
spective statute, remedial in its nature, that 
confirms existing rights by adding to the means 
of enforcing existing obligations, may be con- 
stitutional. Peay v. Schenck, Case No. 12,449; 
Griffing v. Gibb, Id. 5,819: Schenck v. Peay, 
Id. 12,451; Satterlee v. Matthewson, 2 Pet 
(27 U. S.) 380; Curtis v. Whitney, 13 Wall. 
(80 U. S.) 68. An act imposing a higher tax 
on an incorporated bank than that contemplat- 
ed in its charter is unconstitutional, as impair- 
ing the obligation of a contract. Piqua Bank 
V. Knoop, 16 How. (57 U. S.) 369.1 



Case No. 135. 

The ALBEMARLE. 

[8 Blatchf. 200.]* 

Circuit Court, S. D. New York. Feb. 6, 1871. 

Collision— Between Steamers — Signals — Dam- 
ages. 

1. In this case, two steamers were meeting 
nearly end on, so as to involve risk of collision. 
One of them gave a signal of one whistle. The 
other responded by a signal of one whistle. 
Then both of them ported, but they collided: 
Held, that it was the duty of each to port in 
due season, and that each of them failed to 
port soon enough. 

[Cited in The City of rfiirtford. Case No. 

2,752. Distinguished in The Sammie, 37 

Fed. Rep. 909.] 
[See note at end of case.] 

2. Held, also, that, if it was erroneous^ and 
dangerous to port, the vessel giving the signal 
as a proposition to the other, was not^ more 
culpable for doing so, than the vessel which as- 
sented, by the response, to the proposed move- 
ment, and that both became parties concurring 
in a hazardous and erroneous experiment. 

[Cited in The City of Hartford, Case No. 
2,752.] 

3. One of the vessels held in fault for not 
having a proiier and vigilant look-out, and both 
vessels held in fault, and a decree made that 
both share in the loss. 

[Appeal from the district court of the 
United States for the southern district of 
New York.] 

[In admiralty. Libel for collision. Decree 
finding both vessels in fault] 

Charles Donohue, for libellant 
Edward H. Owen, for claimants. 

WOODRUFF, Circuit Judge. At about 9% 
o'clock in the night of the 20tii of August, 
3S67, off the coast of New Jersey, a few 
miles below Barnegat light, the steamship 
James T. Brady, belonging to the libellant, 
and the steamship Albemarle came into col- 
lision. The latter was boimd from New 
York to Norfolk, and the former from Dela- 
ware bay to New York. The llbellant's wit- 
nesses describe the Albemarle as approach- 
ing in a course heading almost directly to- 
wards the Brady, but being, when sighted, 
slightly off the port bow. Those on the 

^[Reported by Hon. Samuel Blatchf ord. Dis- 
trict Judge, and here reprinted by permission.] 
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Albemarle describe the Brady as seen off the 
starboard bow, and testtty that she contin- 
ued to approacii, opening more and more on 
the starboard bow. When within 500 yards 
apart, their speed being, respectively, the 
Brady, 11 or 12 miles, and the Albemarle, 8 
or 9 miles, the* Brady blew one whistle, to 
signify her wish to port her helm and pass 
to the right The Albemarle responded with 
one whistle, indicating her assent. On re- 
ceiving the response, the Brady ported and 
swung towards the east The Albemarle, as 
her witnesses testi^, also ported, but, before 
her course was mudi changed, the two ves- 
sels came together. The witnesses from the 
Brady testify that the Albemarle did not 
port, but starboarded, and that she ran into 
the Brady on a starboard wheel. The con- 
tradiction between the witnesses for the re- 
spective parties is not necessarily so great as 
a cursory perusal of the testimony would 
suggest, touching the position and course of 
the two vessels and the bearing of each 
from the other. Thus, the course of the 
James T. Brady was, as her witnesses repre- 
sent, north-east by north, and she saw the 
lights of the Albemarle when from 1% to 2 
miles distant, about one point over her port 
bow, and the bearing continued about the 
same or diminishing to half a point, until the 
Brady gave the signal, by her one whlstie, 
that she proposed to port and pass to the 
eastward of the Albemarle, and, at some mo- 
ments, her white light, and then her red 
and white lights, and then her green and 
white lights, and for a time all three lights, 
were visible. The course of the Albemarle^ 
as her witnesses testify, was south south- 
west She saw tiie James T. Brady at a 
distance of five miles, seeing first her white 
light and then her green light When first 
seen, the witnesses state, she bore from two 
to two and a half points on their starboard 
bow, and her green light continued in view 
until she ported, in accordance with the sig- 
nal before mentioned. 

Now, If tiie two courses above stated be 
assumed to be nearly accurate, and the posi- 
tion of the respective vessels, when the Al- 
bemarle sighted the Brady, was such that the 
point of intersection of the courses was con- 
siderably nearer to the Albemarle tiian to 
the Brady, it would follow that the Albe- 
marle would see the Brady at about one and 
a half or two points off her starboard bow, 
and she would, as they approached each oth- 
er, continue to bear over such starboard 
bow; while, also, when the Brady reached 
a point distant two miles from the Albe- 
marle, the latter would bear about one point 
off the Brady's port bow, and that bearing 
would continue, or gradually draw in to- 
wards the bow, until the Albemarle reached 
the point of intersection. The relative speed 
of the Brady being, however, tiie greatest, 
Ihey might reach the point of intersection at 
about the same moment In such case, if 
courses and bearings were alone considered^ 
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it is obvious, that, if they were regarded as 
meeting on opposite courses, nearly end. on, 
so as to involve danger of collision, it would 
he the duty of each to port and pass to the 
right; or, if they were regarded as crossing, 
so as to involve danger of (jpllision, then, as 
the Albemarle had the Brady on her star- 
board, it would be tiie duty of the Albemarle 
to keep out of the way, and the duty of the 
Brady to keep her course. The testimony 
of the witnesses on either side, therefore, in 
respect to the position and course of the ves- 
sels and their respective bearings from each 
other, is in no conflict that is not entirely 
reconcilable or that would suggest any dis- 
trust of eitlier; and, in this view, the testi- 
mony from each corroborates tlie testimony 
from the other. It follows, therefore, tliat 
the testimony of the witnesses produced 
from the James T. Brady, tliat they, when 
at about one mile, or one mile and a half, 
from the Albemarle, had hereabout one point 
on tlieir own port bow, and that her bearing 
on that bow was diminished to about half a 
point, is not only not contradicted but is 
strengthened by the e\'idence from the Al- 
bemarle; and, at the same time, their testi- 
mony that they saw aU. three of the Albe- 
marle's lights, and tiiat there was such varia- 
tion as to give them at one time a glimpse 
of the red without the green, and again of 
the green without the red, is not improbable. 
The Albemarle, in the position she was, 
would show her red light,' and, if she first 
reached the point of intersection, she would 
next show the green; or, without this, in 
even a moderate shifting of the vessel by 
the waves, the lights might be exhibited to 
the Brady as her witnesses say they saw 
them. Up to tliis point then, the witnesses 
from the Brady not only give a possible, but 
a probable, account of the position and man- 
ner of approach of the two vessels, and of 
tlie manner in whicli the lights of the Albo- 
n arle were presented to their view, but the 
witnesses from the other vessel corroborate 
them. The conclusion from this would be 
inevitable, that the vessels, from the time the 
Brady saw the Albemarle, were meeting 
nearly end on, so as to involve risk of col- 
lision, in which case it was the duty of botii 
to port, without waiting for signals, and that 
the Albemarle should haA'e done so. But 
here the harmony of the testimony stops. 
The witnesses from the Albemarle testify, 
not only that the Brady's green light was in 
^'iew, and about two points on her starboard 
bow, so soon as she came near enough to 
make colored lights visible, but they further 
testify that her green light continued to open 
until it bore about four points on that bow. 
If the Albemarle had passed the intersection 
of the two courses, when this last observa- 
tion was made, slie might have brought the 
Brady's green light four points on her star- 
board bow. Until she reached that point of 
intersection, the light of the Brady would 
<^lose in upon that bow, and, after passing, it 



would open, and might open so far as to 
bear four points off. But this cannot be har- 
monized with the testimony from the Brady- 
It would bring the Albemarle largely oflf the 
starboard bow of the Brady before she port- 
ed. It may be true, but the general con- 
formity of the testimony of all the witnesses 
in other respects disposes me to think, that, 
■while the witnesses from the Albemarle are 
correct in saying that they saw the green 
light of tlie Brady off tlieir own starboard 
bow, they have over-estimated the time and 
degree. This critical examination and com- 
parison of courses, distances and bearings 
is subject to this obvious remark, that. In 
practice, it is not to be expected tliat wit- 
nesses will be able to testify to very close 
mathematical or geometrical observations, 
and we must regard general conformity in 
relation to leading facts as usually convin- 
cing. I cannot resist the conclusion, that the 
vessels were so approaching that it was the 
duty of each to port the helm in due season, 
and that, in this respect, both vessels were 
in fault. The movement should have been 
earlier made. 

The prompt and ready response of the Al- 
bemarle to the whistle of the Brady Is very 
important in its influence upon the question 
whether. In truth, the Brady was four points 
oflT tlie starboard bow at that time, and so 
near that her porting brought them almost 
instantly together. It must and ought to 
br* taken to be incredible, that, if such was 
tlie then position and course of the vessels, 
the Albemarle would have assented to such 
a manoeuvre. In that situation, It was gross- 
ly improper, and both proposition and as- 
sent indicated gro.ss unskillf illness and ig- 
norance, or gross inattention and negligence. 
These concurring, would," I thinl;, of them- 
selves alone, make a case for contribution to 
the loss caused by the concurring fault of 
both. I have, niore charitably, I think, re- 
garded the assent of the Albemarle as indi- 
cating that the Bi*ady was not in the relative 
position stated; but, in eitlier view, the 
Albemarle would not be without fault. 

It is doing no injustice to the Albemarle 
to say, tliat the assent of her officers to 
the signal to port the helm, given by the 
Brady, is strong evidence that, at the time, 
they did not regard it as an improper move- 
ment, and better evidence that the vessels 
were approaching nearly end on than testi- 
mony of those same officers, given on a re- 
trospective view of .the occurrence, under a 
strong motive to cast all the blame upon the 
Brady. And the alternative again recurs— 
if the movement was so obviously improper 
as they now represent, they wore concur- 
ring actors in the unskillf ulncss or error 
which caused the loss. I do not say that 
the Albemarle, by assenting to tlie signal of 
the Brady to port tlio helm and go to star- 
board, is estopped to allege that it was 
wrong in the Brady to do so, or that, in 
a sudden exigency, caused by the fault of 
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another vessel, she Is to be held accountable 
for an erroneous judgment formed on the 
instant But, here, the Brady gave the sig- 
nal and waited a reply. That reply assured 
her that the approaching vessel concurred 
with her in her ophiion as to what was re- 
quired of both. Then, and not unta then, 
she ported her helm, and the Albemarle did 
the same; but it was too late to avoid col- 
lision. Both being in an open sea, each hav- 
ing the same opportimity to judge what pru- 
dence required, I cannot regard the propo- 
sition of the Brady, even if it was erroneous, 
as any more culpable than the assent of the 
Albemarle, so that, if it was wrong, they 
shared in the raisralie. But, iu truth, the 
grand fault of both vessels was, that they 
did not act sooner, instead of waiting till 
instant collision .was impending. The rule 
of the statute is :is imperative as any otiier, 
that, wlien approaching so as to involve risk 
of collision, each should slacken speed, and, 
if necessary, stop and reverse. This should 
not be delayed till efforts to slow, stop and 
revei*se wDl be useless. 

Tliat the Brady was not free from fault, 
on still other grounds, is quite clear. She 
had no proper look-out; or, if the man at 
her bow was competent, then he was not 
vigilant He ought to have seen tlie AJbe- 
mai-le as soon, or nearly as soon, as the 
Brady was seen from the Albemarle. The 
look-out did not report the Albermarle until 
within one and a half or two miles distant 
True, he says he thinks she was three miles 
off, but he had only tlie short experience of 
three months at sea, and his judgment is 
contradicted by two experienced pilots on 
board. He did not report her until she had 
been seen by the man at the wheel, and the 
pilot In charge did not discover her until 
the man at the wheel called his attention to 
her. This shows great want of vigilance, 
and, although there was then time to make 
whatever movement the case required, yet, 
as they were approacliing at a combined 
rate of twenty miles an hour, it left them 
a very short time in which to note the posi- 
tion, course and lights of the Albemarle, 
and apply the discretion which they were 
bound to exercise. 

An alternative view of the duty of the 
Albemarle, founded upon the rule that when 
ships are crossing, so as to involve risk of 
collision, that which has the other on her 
starboard, must Iceep out of the way, and 
the other should keep her course, will also 
make the Albemarle a sharer in liie fault 

If the view presented by the testimony 
of her witnesses be adopted, and, when 
the signal was given by the Brady, the lat- 
ter bore four points off her starboard bow, 
it was a clear fault in the Brady to at- 
tempt to cross, without first consulting the 
Albemarle. The Albemarle had the right 
to insist that the Brady should keep her 
coui*se. Wlien both agreed that the experi- 
ment of crossing sliould be made, they be- 



came concurring parties to the experiment 
and mutual sharers in the hazard. 

The criticism, that it was a perilous move- 
ment of the Brady, and that she had no 
right to put the Albemarle in a critical sit- 
uation and hold her responsible for a hasty 
judgment, proves too much. For, if there 
was, at that moment, no peril, there was 
nothing in the mere proposition, which re- 
quired the officers of the Albemarle to act 
hastily. If the position of the two was sudi 
that it was plain that the Brady ought not 
to port, and that the Albemarle was safe 
without any change, then her officei-s acted 
in no sudden exigency, for the Brady did 
not change untE the assent of the Albe- 
marle thereto was given. The criticism, 
therefore, involves this, namely, that an 
exigency had in fact already arisen, in which, 
and in a consciousness of danger, the Albe- 
marle received the signal, and was called on 
to exercise instant judgment. This is pre- 
cisely what has been already above stated, 
and it puts the Albemarle iu fault, in not 
herself acting sooner, eithfer by slowing, or 
by changing her com-se, or by herself signal- 
ling the Brady. This view of tlie subject 
brings me, as eveiy view of the case which 
I think warranted by a full consideration of 
the testimony on both sides does, to the con- 
clusion, that these two vessels were both 
hi fault, and that they should share in the 
loss which resulted therefrom. A decree 
must be entered in conformity with that 
view. 

[NOTB. Where two steamers approacbing 
each otlier were neKligent, one in not having 
her side lights properly screened, and the other 
in portmg instead of starboarding her helm, 
the loss was divided. The North Star, Case 
No. 10,331. Two steamers collided in a dense 
fqs, both going at the same rate of speed. 
X*ibeJ by one to recover damages from tlie other 
was dismissed. The Sylph, Id. 13.711. For 
further cases involving negligence in the dis- 
reprard of rules, see The Hansa, Id. 6,038; The 
&".?.?• ^?- 2,037; Hazlett v. Conrad, Id. 6,- 
2S8; The America, Id. 280; The D. S. Gregory, 
^' ii^^^k ^rJi? EJectra, Id. 4,337; The Wa?ren 
Id. 17,192; The Mary Sandford, Id. 9,225: The 
Cumbria. Id. 8.472.] *- > u^ 
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ALBBRS V. FRIOK. 

[1 Hunt, Mer. Mag. (1839,) 351.] 

District Court, D. Maryland. 

Customs Duties— Worsted Shawls. 

[Worsted shawls are not dutiable at 41 per 
cent, ad valorem as woolen goods, or goods of 
which wool is a component part, under the 
tariff act of July 14, 1832. (4 StaL 583.) but 
are entitled to entry free of duty,] 

[At law. Action by Albers & Co. against 
William Frick, collector of the port of Bal- 
timore, to recover customs duties alleged to 
have been illegally exacted. Verdict and 
judgment for plaintiff.] 

Before TANEY. Circuit Justice, and 
HEATH, District Judge. 
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This was an action for the recovery of for- 
ty-one per cent, ad valorem duty, paid on 
seventy dozen worsted shawls. Imported by 
the plaintiffs from Bremen, which they had 
paid to the collector, with protest against 
their being classed as woolen goods, or goods 
of which wool is a component part, but that 
they were free of duty. 14 Stat. 583.] Sev- 
-eral gentlemen, conversant with the article, 
were examined, who stated that the goods 
in question were composed entirely of worst- 
ed yam, which differed from what is termed 
"woolen yarn," it being spun from only the 
longest fibres of wool, which is separated by 
hacUUng and combing, while yarn is spini 
from carded wool, without such separation. 
It was also shown, tliat, as these goods had 
"been imported in separate shawls, they did 
not come under the denomination of worsted 
5tuff goods, which they would be called had 
they been imported in pieces of thirty or for- 
ty yards, when they would be admitted free 
of duty The plahitiffs prayed the court to 
instruct the jury, that, if they believed the 
shawls to be worsted, they should render a 
verdict for the plahitiffs as worsted had been 
•decided by Judge Thompson, of New York, 
and the decision sustained by the supreme 
court, [EUiott v. Swartwout, 10 Pet. (35 TJ. 
S.) 137,] not to be liable to duty. After some 
remarks from the district attorney, the 
■court so instructed the jury, and a verdict 
was rendered for the plaintiffs, $550. 



Case No. 137. 

ALBERS V. WHITNEY. 

[1 Story, 310.]^ 

CJircuit Court, D. Massachusetts. Oct Term, 

1840. 

JcDGMENTS— Amexdmext— Time fok Names of 
Pakties!. 

1. The judiciary act of 1789, c. 20, § 32, 
[1 Stat. 91,] gives no authority to the courts 
-of the United States to make any amendments 
in judgments, except as to defects and want 
■of form. 

LCited in The Illinois, Case No. 7,003; Ed- 
wards V. Elliott, 21 Wall. (88 U. S.) 532.] 

[See Bank of U. S. v. Moss, 6 How, (47 U. 
S.) 31.] 

2. The doctrine of the English courts in all 
■cases of ordinary suits, (excluding fines and 
recoveries,) is, that judgments and records, .ire 
amendable only, (1st.) where the case is within 
the reach of .some statute; and (2d.) where 
there is something to amend by. 

[Cited in .Jenkins v. Eldredge, Case No. 7,- 
2G9.] 

3. At common law, no judgment was amend- 
able after the term at which it was entered. 

rCited in Jenkins v. Eldredge, Case No. 7,- 
" 269.] 

4. Where the name of a party was erroneous- 
ly stated in the writ to be .Tames H. Alvers, 
instead of .Tohn H. Albers, which was the true 
name; It was held, that, as the misnomer was 
a mistake of fact, not apparent upon the rec- 
ord, and not to be amended by any matter ap- 
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parent in any part of the record, the court were 
not authorized to make the amendment. 
[Cited in Jenkins v, Eldredge, Case No. 7,- 

209; The Illinois. Id. 7,003: Edwards v. 

Elliott, 21 Wall. (88 U. S.) 532.] 

At law. Motion to amend the record of 
this case, in which judgment was rendered 
at the last term of this court, and execution 
issued, upon which one of the defendants 
was arrested and committed to gaol, and 
afterwards was sworn out of gaol under the 
insolvent debtoi*s acts. [Motion overruled.] 

The petition was as follows: "Your peti- 
tioners, John H. Albers and Christian Bom, 
of the city, county, and state of New York, 
merchants, under the firm and style of J. 
H. Albers & Born, respectfully state, that at 
the last April term of this court, they recov- 
ered judgment, as plaintiffs, in a certiin ac- 
tion against Albert Whitney, Rufus C. Kemp, 
and Benjamin L, Mann, all of said Boston, 
merchants and copartners under the firm of 
Whitney, Kemp & Co.; that, by a slight 
clerical error in the writ, the name of said 
Albers was written James H. Alvers, instead 
of John H. Albers, and in conseauence there- 
of, so appears in the record of the judgment 
in said action. Wherefore, they humbly 
pray, that the record of the proceedings and 
judgment in said case be amended, by in- 
serting John H. Albers in place of James H, 
Alvers, where the same occurs." 

E. H. Derby, in support of the applica- 
tion, cited the following authorities. Gay v. 
Caldwell, Hardin, (JS; Bowman v. Green, 6 
T. B. Mod. 341; Probasco v. Probasco, 2 
Penn. [3 N. J. Law, 565] 1012; Marsh v. 
Berry, 7 Cow. 344; [Hart v. Reynolds,] 3 
Cow. 43, note; Smith v. Jackson, [Case No. 
13,005;] Jackson v. Young, 1 Cow. 131; Hall 
V. WUliams, 1 Fairf. [10 Me.] 278; Bank of 
Newburgh v. Seymour, 14 Johns. 219; Stat- 
ute of amendment and jeofails, 10 Johns. 
507. 

Before STORY, Circuit Justice, and DA- 
VIS, District Judge. 

STORY, Circuit Justice. The power of 
tiiis court to grant amendments is depend- 
ent upon statute; and, so far as it has been 
provided for, it is by the 32d section of the 
judiciary act of 1789, c. 20, [1 Stat 91.] That 
section provides, "That no summons, writ, 
declaration, return, process, judgment, or 
other proceedings in civil causes, in any of 
the courts of the United States, shall be 
abated, arrested, quashed, or reversed, for 
any defect or want of form; but the courts 
shall respectively proceed and give judg- 
ment according as the right of the cause 
and matter of law shall appear to them, 
without regarding any imperfections, defects, 
or want of form, in such writ, &c.," except 
only such as the party shall specially set 
down by demurrer as causes thereof. The 
courts are further authorized from time to 
time to amend all such imperfections, de- 
fects, and want of form, other than those 
sot down by demurrer. The statute then 
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proceeds to declare, that the courts "may 
at any tiiae permit either of the parties to 
amend any defect in the process or plead- 
ings, (not adding, as in the preceding part 
of the section, 'judgments and proceedings,*) 
Tipon such conditions as the said courts re^ 
spectively shall, in their discretion and by 
their rules, prescribe." Now, upon the 
foundation of this section, no authority is 
given to the courts of the United States to 
malce any amendments in judgments, except 
as to defects and want of form. In the 
present case, the amendment is not of any 
matter or defect of form. The form of the 
declaration is right The defect proposed to 
be remedied is a mistake of fact in the 
cliristian name of one of the plaintiffs. This 
mistake, too, is not apparent on the record, 
nor is it to be amended by any matter, 
apparent upon other parts of the record. 
But it is to be made out upon affidavits and 
evidence aliunde to establish the fact There 
is, therefore, notliing on the record to amend 
by. 

It is plain, that at the common law no 
judgment was amendal)lc after the term 
at which it was entered. And amendments 
could be made in the process, pleadings, 
and proceedings only while the cause stood 
in paper, and before judgment The au- 
thority to amend, then, even in England, in 
ciises of this sort, is dependent upon and 
limited by statute. Mr. Tldd, in his excel- 
lent work on Practice, has laid this down, as 
the clear doctrine of the courts, in all cases 
of ordinary suits (excluding fines and recov- 
eries) In the English courts of justice. 1 
Tldd, Pr. (9th Ed. 1828.) 711, 712. Judg- 
ments and records are there never allowed 
to be amended, except, in the first place, 
where the case is within the reach of some 
statute; or. In the next place, whore there 
Is something to amend by, that is, where 
there is some memorial, paper, or other 
minute of the transacdons in the case, from 
which what actually took place in the prior 
proceedings can be clearly ascertained and 
known. Id. 713, 714. In the case before 
us, there has been no mistake in the prior 
proceedings. The mistake is in a fact, tliat 
never was brought out in the prior process, 
or pleadings, or proceedings in the cause. 
It Is a mistake, dehors the record and pro- 
ceedings, a mistake in tlie christian name 
of one of the plaintiffs, which could not be 
made apparent except by some plea, wliich 
should have disclosed it If known to the 
defendants, they waived the objec&on, and 
submitted to have a judgment against them 
by default It appears to me, then, that 
this Is not a case for any amendment, au- 
thorized to be made by this court. Neither 
do I perceive, in what respect the purposes 
of justice would be aided by the amend- 
uieut. On the contrary, as one of tlie de- 
fendants has been committed on the execu- 
tion, which issued on the judgment, and has 
been discharged under the poor debtors' act 



from his Imprisonment there might be dan- 
ger, that the court might, by the amendment, 
do injustice or injury to him. Suppose a 
new execution to issue after the amendment, 
might not that defendant be taken anew 
in execution, notwithstanding his former dis- 
charge? I do not say, that he could. But 
we ought not to subject him to the hazard. 
Besides; the amendment does not seem nec- 
essary for any reasonable object The judg- 
ment, as it stands, concludes all the defend- 
ants, as to the very defect in controversy; 
and it is not now open to them to contest the 
fact, that the plaintiff's name was, as stated 
in the writ and declaration; at least, so far 
as this judgment is concerned, its validity 
on this point cannot be questioned. Motion 
overruled. 



Case No. 138. 

The ALBERT. 

[Blatchf. Pr. Cas. 280.]* 

District Court, S. D. New York. Dec. 23, 
1862.» 

Pkize— Blockade — MuTiLiXios op Loo- Book — 
Evidence— Vessel Purchased fuom Exemt. 

1. Invocations of proofs from another case, 
on the allesation that the consignor and con- 
signee of the cargo were the same in the two 
cases, and that the shipments had relation to a 
common commodity and purpose, a bill of lading 
found on board of one vessel covering cargo on 
both vessels. 

[Cited in The Maria, Case No. 9,073,1 

2. False papers as to destination of vessel 
and cargo. 

3. Mutilation and imperfection of log-book. 

4. Purchase of vessel from an enemy dur- 
ing the war by a resident in a neutral country 
with intent to employ her in violating the 
blockade. 

5. Vessel and car^o condemned for an at- 
tempt to violate the blockade. 

In admiralty. This decree was affirmed 
by the circuit court. See Blatchf. Pr. Cas. 
G(53, [The Albert Case No. 139.] 

BBTTS, District Judge. In this case, 
heard at the same term and almost slmll- 
taneously with that of The Maria, [Case 
No. 9,073,] the proofs given in the latter 
srdt are Invoked by the llbellants and made 
part of the evidence. The vessel and cargo 
were captured May 1, 1862, at sea, a few. 
miles off Charleston harbor, by the United 
States gunboat Huron, and were sent to 
this port for adjudication. The libel, de- 
manding their confiscation as prize of war, 
was filed May 17, 1862. 

On the 10th of June thereafter, the master 
of the vessel, John F. Stein, intervened, 
and filed claims and answers to the libel, 
in behalf of Thomas McWilliam, as owner 
of the vessel, and of Francisco Otero & 

^LKeported by Samuel Blatchford, Esq.] 
"[Affirmed by circuit court in The Albert. 
Case No. 139.] 
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Co. and Rafael L. Sanchez, as owners of 
different portions of the cargo. 

The ship's papers exhibit a British cer- 
tificate of registry, given at Nassau, April 
9, 18G2, to Thomas McWilliam, of that 
port, but a resident of Mantanzas. The 
vessel was built in New Jersey, and then 
took the name of Irene. Her crew list bears 
date April 18, 18G2, and is for a voyage 
from Nassau to New YorJ£, without any 
return port being designated. A clearance 
of the vessel at Nassau for the port of New 
York was granted by the receiver general, 
April 20, 1862. There were on board bills 
of lading and invoices of portions of the 
cargo from Nassau and Mantanzas, and a 
charter-party between Thomas McWilliam 
and Francisco Otero & Co., executed hi 
Mantanzas, March 20, 1862, letting the ves- 
sel to the latter for the transportation of a 
cargo to be furnished by the hirers at Man- 
tanzas and Nassau on a voyage to New 
York. 

The suit from which evidence is invoked 
into this case is that of U. S. v. The Maria, 
[before cited.] It was instituted May 21, 
1802. The vessel was registered at Nassau, 
April 16, 1862, to William Smith, of Glas- 
gow, Scotland, as having been bunt in 
Charleston, South Carolina, and was cleared 
at Nassau for New York April IG, 1862, and 
was captured April 30, 1862, by a United 
States vessel-of-war, near the coast of South 
Cuj'olina. She had on board an invoice of 
forty boxes, containing 80 dozen cotton 
cards, shipped March 28, 1802, by Rafael 
L. Sanchez, at Mantanzas, to be deUvered at 
New York to Martina, Gonzales & Co. The 
said Sanchez, by liis claim and answer, filed 
in tliat suit July 8, 1862, claimed the mer- 
chandise as his property; and it is alleged by 
the coimsel for the libellants that the con- 
signor and consignees in that suit (the Maria 
and cargo) and the one here on trial (the 
Albert and cargo) are the same parties, and 
that the shipments have relation to a com- 
mon commodity and purpose. On that alle- 
gation the evidence hi the suit of U. S. v. 
The Maria was allowed by the court to be- 
come, by invocation, evidence in the present 
suit. 

That evidence, so brought into this case, 
shows that a Mr. Monet, of the firm of 
Monet, Jemenez & Co., charterers of the 
schooner Maria, was a passenger on board 
of tiiat vessel at the time of her capture, 
and had with him on board a triplicate bill 
of lading for the cards on the two vessels, 
in which it was expressed that the cards 
should be landed in a southern port. It al- 
so appears, by comparison of the ship's 
papers, found on board the two vessels, 
that the said cards were shipped in both 
vessels under a common statement in the 
shipping papers of the destination of the 
vessels from Mantanzas to New York, and 
a common letter of instnictions by the ship- 
per to the consignees. 



This evidence shows satisfactorily, that 
the shipment of the cards was for some 
southern port, and that the destination of 
this vessel, equally with that of her consort, 
the Maria, was simulated and false in that 
respect. The bill of lading enga^ng the 
delivery of one of the shipments at a south- 
em port was carried covertiy on board of 
the Maria, by one of the carriers of tiio 
goods, as his instructions and guide for the 
delivery of the cotton cards shipped on boUi 
vessels. The log of the vessel, found on 
board, presents a suspicious appearance In 
several particulars. The whole front part 
of the book, consisting of many leaves, is cut 
out and absent. The first entry remaining 
bears date April 21, 1862, and appears to 
be the continuation of a preceding statement. 
The log does not name the time or place 
of departure, nor the place of destination; 
but the first entry Implies that the vessel 
was then underway, and ten miles east of 
the Hole-m-the-Wall. The latitude and lon- 
gitude are first noted April 23, and the lati- 
tude is recorded each succeeding day in 
April, but the longitude is not mentioned 
again. No course or distance run is given 
in the log. The vessel was captured on the 
first of May, but no entry is made of the 
fact. It is manifest that the log was kept 
with a view to conceal the true nature 
and intention of the voyage; and its 
gross mutilation amounts, under the rules of 
the prize law, to an act of culpability, which 
incurs the penalty of forfeiture of vessel 
and cargo. 

The purchase of the vessel from an enemy 
by a resident in a neutral country, and the 
knowledge by the purchaser and the charter- 
ers of the existence of the war and of the 
blockade, and the Intention to employ tbie 
vessel in violation of the blockade, are con- 
demnatory facts, and, on the proofs before 
the court, plainly induce the forfeiture of 
vessel and cargo. 

Again, there are in proof cumulative of- 
fenses in the conduct of this voyage and of 
its antecedent either one of which subjects 
the vessel to confiscation; and the last one 
Is conclusively criminatory of the cargo. The 
voyage last preceding this one was made in 
evasion of the blockade of Charleston, and 
the present voyage was single and entire, 
from Mantanzas, with the privilege of stop- 
ping at Nassau. From the latter port the 
voyage was directly and palpably for the 
purpose of violating the blockade of Charles- 
ton. All the witnosses concur in statements 
of the transaction which denote that In- 
tent immistakably. 

There is nothing in the case demanding a 
more detailed exposition of the reasons sup- 
porting the decree which the court feels 
constrained to pronounce. The adventure is 
flagrantiy one of the many disclosed to the 
pubUc by the incidents of this war, in which 
an exceedingly frail covering is paraded to 
screen a bold detenuination and effort to 
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drive a criminal traffic -with the rebels from 
neutral trading points situated In the vicin- 
ity of blockaded ports. That traffic Is not 
diminishing in boldness and perseverance, 
but, tliough favored with manifold successes 
In the aggregate, yet the eyes of the law 
and Justice are not so completely purblind 
but that many efforts to violate the public 
law and the rights of the government are 
frustrated, and result In the discomfiture of 
pursuits which tend to the great wrong of 
this country, and to a dlsrupture of harmony 
between the United States and their neutral 
friends, A decree of condemnation and for- 
feiture of the vessel and cargo will be en- 
tered. 

This decree was aflSrmed, on appeal, by the 
circuit court. November 11, 1863. Blatchf. Pr. 
Oas. GG3, [The Albert, Case No. 139.] 



Case No, 139. 

The ALBERT. 

DSlatchf. Pr. Cas. 663.]^ 

Circuit Court, S. D. New York. Nov. 11, 
1863.* 

PiiiZH— Violation of Blockade— Stress of 
Weather. 

1. Decree of the district court, condemning 
Tessel and carRO for an attempt to violate the 
blockade, affirmed. 

2. The excuse set up, that the vessel sought 
the blockaded port under stress of weather, 
overruled. 

[Appeal from the district court of the 
United States for the southern district of 
New York.] 

In admiralty. [Decree of condemnation, 
affirming The Albert, Case No. 138.] 

NELSON, Circuit Justice. This vessel and 
cargo were captured off Rattlesnake Shoals, 
near the mouth of Charleston harbor. South 
Carolina, about fifteen or twenty miles from 
Charleston. The vessel was, at the time, 
Eteerhig a straight course Into the harbor. 
The capture was made on the 1st of May, 
1SC2. The vessel, with part of her cargo, 
sailed from Matamoras, Cuba, stopped at 
Nassau, and took In the rest, and started, 
according to her papers, for the port of New 
York. The cargo consisted chiefly of coffee, 
sweet oil, fruits, and salt The captain ad- 
mits that he was wide of his regular course 
to New York at the time of the capture; and 
also that he was steering, at the time, square 
Into the coast, which, as explained by one 
of the officers on board of the gunboat 
Huron, which made the capture, was saUlng 
square Into the harbor of Charleston. 

The excuse set up is, that the vessel en- 
countered great stress of weather and head 
winds. But it does not appear that she was 
In any way disabled or crippled, or that any 

'[Reported by Samuel Blatchf ord, Esq.] 
•[Affirming The Albert, Case No. 138.] 
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reason existed for seeking to enter the port 
of Charleston. 

The whole of the proofs satls^ me that 
the excuse set up is without any meritorious 
foundation, and does not reasonably explain 
the suspicious position of the vessel. She 
had been previously warned not to enter 
the port, as it was tn a state of blockade, 
and the warning is noted on her papers. The 
court below condemned the vessel and cargo. 
The Albert, [Case No. 138.] I think that 
the decree was right, and should be affirmed. 
The vessel and cargo have been sold under 
an interlocutoiy order, and the fund remains 
for distribution, 

ALBERT, {BURNAP v.) 
[See Burnap v. Albert, Case No. 2,170.] 



ALBERT, The, (KISSAM v.) 
[See Kissam v. The Albert, Case No. 7,852.] 



Case No. 140. 

The ALBERT GALLATIN.* 

[MS.] 

District Court, S. D. Alabama. Sept 1, 1869. 

Salvage— Ship Burning at Anchokage— Amount 

OF AWAllD. 

[Cited in Bowers v. The European, 44 Fed. 
Rep. 4iJl.] 

[In admiralty. Libel for salvage by James 
Coyle, William Lee, and othei-s against the 
ship Albert GalLitJu, her cargo, etc.] 

BUSTEED, District Judge. The libels In 
these cases are ffied to recover salvage serv- 
ices rendered to the ship Albert GaUatIn, 
which was struck by lightning on the morn- 
ing of the 17th of April, A. D. 1868, as she 
lay at her anchorage in the Bay of Mobile, 
and fire thereby communicated to her cargo 
in flie hold. At the time of her accident 
she had upwards of thiriy-five hundred bales 
of cotton on board. It was therefore re- 
ferred to a master to take the proofe. Prom 
these it appears that property was saved 
of the gross value of three hundred and 
forty-six thousand six hundred and twenty 
dollars and sixty-two cents, and that all 
the salving vessels were steamers. It is ad- 
mitted that the services rendered were of a 
meritorious character, the only contest be- 
tween the claimants and the libeliants being 
as to their value. 

It may be conceded that the proofs do not 
show the salvage services Imminently Jeopard- 
ized life or property, but that they were of 
a most disagreeable and laborious character, 
and that they involved great personal dis- 
comfort and risk to the health. Is equally 
evident The court does not deem it neces- 
sary to refer to the evidence in connection 

*[Not previously reported.] 
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with the condusioiis which have been reach- 
ed, and which have heen stated below. 

[The decree makes a total award of $84,- 
828,45, which is about 25 per cent, on the 
gross valuation of the property saved, but 
45 per cent, of the proceeds from a subse- 
quent sale.] 



ALBERT G. LAWSON, The. 
[See The John Sanderson, Case No. 7,364.] 



ALBERT, The JOHN. 
[See Tne John Albert, Case No. 7,333.] 



Case No. 141. 

ALBERTI 7. The VIRGINIA. 



[2 Paine, 115.]* 
Circuit Court, S. D. New York. 



1840. 



ADMIKALTY— JUUlSmCTION— COXTKACT NOT Rb- 
I.ATING TO MAUlTIMt: SEUVICE. 

1. If a charter party embraces stipulations 
merely of a personal nature, having no rela- 
tion to a maritime service in the safe carrying 
and delivery of the cargo, courts of admiralty 
have not jurisdiction to afford relief for a 
breach of such part of the contract. 

[Cited in Peck v. Laughlin, Case No. 10,- 
890: Deely v. The Ernest and Alice, Id. 
3,735; The Clytie, Id. 2.014.] 

2. Still leas have they jurisdiction where such 
stipulations are contained in an instrument dis- 
tinct from the charter party. 

[Cited in Peck v. Laughlin, Case No. 10,- 
890; Deely v. The Ernest and Alice, Id. 
3,735.] 

3. The owner of a vessel under charter for 
the West Indies and a market, agreed by letter 
that, if a certain price could not be obtained 
at a designated port, the vessel should proceed 
to another; which agreement he violated. Ildd, 
that admiralty had not jurisdiction of the case. 

In admiralty. This was an appeal from 
the district court of the southern district of 
New York, from a decree dismissing a libel 
for want of jurisdiction. [Affirmed.] 

The hbel set forth that Charles Wllley, the 
owner of the brig Virghiia, Bethell, master, 
on the 14th day of March, 1840, chartered 
said brig to the llbellants. This charter par- 
ty was in the following words:— *'This char- 
ter party made and entered Into, this four- 
teenth day of March, 1840, by and between 
Charles Willey of Jacksonville, E. F., owner 
of the brig called the Vlr^nla, of the first 
part, and Alberti, O'Neil & Dunbar of Wood- 
stock, E. F., of the second part, witnesseth: 
The party of the first part agrees to charter 
to the party of the second part, the said brig 
for a voyage to the West Indies and a mar- 
ket, and to take a full cargo of pine lumber, 
two-thirds to be on account of the parties of 
the second part, one-third on account of said 
brig and owner. The parties of the second 
part agree to pay at the rate of fourteen dol- 

»[Reported by Elijah Paine, Jr., Esq.] 
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lars per thousand feet freight It is under- 
stood that the vessel Is to proceed as soon 
as practicable to the St Mary's Elver, Ga., 
and there take in a fuU cargo of lumber in 
and under deck, to be furnished by the party 
of the second part, within reach of the ves- 
sel's tackles at their mill. The party of the 
second part are to allow five per cent, com- 
mission to the captain for sale of two-thirds 
of cargo In the West Indies, no other charge 
to be made on the portion belonghig to 
the charterers. AlberU, O'Neil & Dunbar. 
Charles Wllley." 

The libel also stated that the vessel havhig 
been loaded pursuant to the charter party, 
the llbellants gave to said Wllley a letter of 
instructions, and to which they referred as 
forming a part of the charter party, or as ex- 
plaining the duty of Willey and the master, 
imder tlie charter party. The following is 
a copy of the letter. "Woodstock, S. S, Mill, 
22d AprU, 1840. Capt. C. Willey, Brig Vir- 
ginia—Dear Sir: Two-thirds of the cargo 
now on board your vessel Is on account and 
in conformity with the understanding had 
between us. You will proceed to Guyama 
and dispose of your cargo, provided you can 
do so at a price covering invoice price and 
freight We furnish you a letter of introduc- 
tion to Mr. G. W. GifCord, who we would 
advise you to consult m the disposition of 
your cargo. Should you sell there, please 
pay over the proceeds of our portion to Mr. 
G. W, Gifford, and request him to remit by 
undoubted draft the proceeds to our agents, 
Messrs. Nesmith & Leeds, New York; should 
you not sell, proceed elsewhere with a view 
of effecting sales on the best terms possible; 
should you not be able to reach our limit 
(or even, we will consent to say, one dollar 
less) short of Jamaica, you will please pro- 
ceed to Falmouth, and there discharge your 
cargo, which by letter in your possession is 
consigned to Mr. Samuel Magnus. Should 
xou sell at any intermediate port between 
Guyama and Falmouth, please remit the pro- 
ceeds of our portion by imdoubted draft to 
our agents at New York, or should you sell 
at a port where the proceeds can be invested 
in produce to greater advantage for our In- 
terest than by bills, you are at liberty to do 
so, with the understanding the freight to 
New York is to be customary, and that it be 
consigned to our agents there, advising them 
of the shipment that they may have insur- 
ance effected- Should you remit by bills, 
please send the first and second by different 
vessels to our agents, and bring the third in 
your own vessel. It is understood five per 
cent Is aU the charge, excepting duty, we 
will allow on the sale of our lumber; you 
will please bear in mind the freight Is paid 
here, hence we are to receive the whole sale 
of our portion of cargo, after deducting the 
duty and five per cent, commission. Should 
you feel disposed, and there Is an opportu- 
nity of doing well at St. Johns, you may sub- 
stitute that for Guyama for your first port 
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Trusting you will find a good marltet, your 
ob't servants, Albert!, O'NeU & Dunbar." 

The libel further stated that Willey wrote 
a receipt at the foot of the letter, of which 
tlie following Is a copy: "I hereby acknowl- 
edge to have received, from Alberti, O'Neil 
& Dunbar, a letter of instructions, of which 
the foregoing is a true copy, and I promise 
to comply with its requisitions. Charles Wil- 
ley." 

The libel further alleged that, If the In- 
structions and charter party had Ijeen com- 
plied with, the lumber would have sold for 
enough to cover the cost and freight; but 
that the master, m violation of the ctiarter 
party and the letter of instructiong, and of 
his duty as master, sailed directly for St 
Johns, in the island of Porto Rico, and with- 
out mailing any effort to get the best price 
he could, or to comply with the letter of In- 
structions, sold the cargo at a great loss, and 
at a price much less than he would have ob- 
tained liad lie complied with the charter par- 
ty and letter of instructions. Tlmt the libel- 
lants had been unable to get any settlement 
with Willey, and that they claimed of him 
the Invoice cost of their share of the cargo, 
with "the amount of freight they had paid, 
lees commissions, &c. And the libel prayed 
a condemnation of the record, &c. 

The claimants demurred generally and for 
want of jurisdiction.* By the decree of the 
court, the demurrer was allowed and the 
libel dismissed with costs. From this decree 
the libellants appealed. 

T. Sedgwick, for appellants. 

The points made by the appellants were: 

L The jurisdiction of the district court, as 
an instance court of admiralty, extends gener- 
ally to all maritime contracts. 2 Browne, 
CivU & Adm. Law, 88; The Maiy, [Case No. 
0,187;] Zarel [Zane] v. The President, [Id. 
18,201;] The Thomas Jefferson, 10 Wheat. 
[23 U. S.] 428; The Orleans v. Phoebus, 11 
Pet [36 U. S.] 175. It is not necessary to re- 
view these cases at length. By maritime con- 
tracts, our covuts have understood contracts 
relating to the bushiess of the navigation of 
the sea. Every agreement directly relating 
to that business has been considered a sub- 
ject of admiralty jurisdiction. 

II. This jurisdiction more particularly em- 
braces cliarter parties and agreements of an 
analogous character. Dunl. Adm. Pr. 487; 3 
Kent, Comm. (2d Ed.) p. 220; De Lovio v. 
Bolt [Case No. 3,776;] The Volunteer, [Id. 
10,991;] Andrews v. Essex Fire Co., [Id. 374.] 

m. The charter party and letter of instruo- 



'As to the jurisdiction of the district and 
circuit courts, reference may be made to the 
following cases in Paine:— The Amiable Nancy, 
[Cn.se No. 331;] Livingston v. Van Insen, [Id. 
S420:] Denn v. Harnden, [Id. 4.819;] Lucas v. 
Slorris. fid. 8,587;] Ward v. Arre<londo, [Id. 
17,148;] Smith v. Jackson, [Id. 13.0(>4:] Rabaud 
V. D'Wolf, [Id. 11.519;] Catlett v. Pacific Ins. 
Co., [Id. 2,517;] The Robert Fulton, [Id. 11.- 
R!)0.] 



tions, in this case, are to be considered as 
forming but one instrmnent; or the instruc- 
tions are merely to be considered evidence 
construing and explaining the terms of the 
charter party. Thus far the libellants sup- 
pose there can be no doubt Contracts relat- 
ing to the navigation of the seas are proper 
subjects of admiralty jurisdiction. Charter 
parties fonn one of the largest branches of 
this class of contracts. The charter party 
and instructions here are to be taken togeth- 
er in this case as one instrument; and that 
a charter party or a contract of an analogous 
nature being an affreightment of a vessel for 
a maritime service. But we are now met by 
the objection that the part or subdivision of 
the contract here complained of as broken, 
does not relate to maritime affairs. Let us 
state the matter as sti-ongly as it can be stat- 
ed against the libellants. It is said that the 
maritime contract here, viz., to carry the lum- 
ber to the West Indies, was fully performed; 
and that the sale of the goods on land, for a 
price below that limited, was an act per- 
formed by the master as consignee; and that, 
consequently, the admiralty has no concern 
with it This view of the matter has been 
taken by the district judge, and, therefore, 
while I insist with the utmost confidence that 
■ it is erroneous, I am bound to do so with 
deference and respect I am quite ready to 
concede that in a charter party stipulations 
might be inserted which would be of a char- 
acter wholly unmaritime, (If I may so ex- 
press myself,) and which would give the ad- 
miralty no jurisdiction whatever. If the mas- 
ter were made, properly speaking, consigne*e 
of the cargo, if it had arrived at its ultimate 
destination and was landed, and he should 
then misapply it or its proceeds, I readily ad- 
mit that no charter party could give the ad- 
miralty jurisdiction. If here, after the ves- 
sel had arrived at Falmouth, and the cargo 
were on shore, he had converted it to any Im- 
proper purpose, the vessel clearly would not 
then be answerable. But Is that this case? 
What is the contract here? Shnply this: To 
carry this lumber to Jamaica, provided the 
price of lumber at the intermediate ports 
does not reach a certain limit Has that con- 
tract been performed? Not at all. The ves- 
sel only carried the cargo to Porto Elco. The 
vessel has not done what she undertook to 
do. That must always give jurisdiction to- the 
admiralty in rem. It is all very well for de- 
fendants In cases like this to chaunt the 
praises of the trial by jury; but how are we 
to get at a case Ilk© this with a jury, the 
most clmnsy and awkward engine that jus- 
tice ever invented or condescended to make 
use of? When shall we find this Florida gen- 
tleman, Mr. Willey, within our territories? 
The jurisdiction of admiralty in personam 
may be hedged in with propriety, because 
the person is there given to the custody of a 
single judge; but in rem, the jurisdiction of 
a#niralty is w^holesome, liberal, ahnost (essen- 
tial to the interests of commerce and to in- 
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temational Intercourse. What Is the basis, 
the reason of It? Why, merely that the vt-a- 
Bel, the thing, the res, by means of which the 
benefit Is obtained, shall stand security to the 
other party for the protection of his rights. 
Now, to apply It to this case, what was the 
consideration upon which the libellants put 
the lumber on board the vessel? Was it not 
that it should go to Falmouth, provided the 
price could not be got short of there? Is not 
this a contract to which the vessel Is bound? 
What is the breach of the contract? Why, 
that the lumber was taken out of the vessel 
at a port short of her destination. Is not this 
a breach of the contract, and upon altum 
mare? The master was not to land the limi- 
ber at St. Johns to see what the price was, 
and then to sell It If it reached a certain 
point— not at all. The libel distinctly charges 
that he went to St. Johns, and tliere, without 
making any effort to get the price limited, 
sold it. The distinct breach charged is, then, 
that the nuister delivered the cargo at St 
Johns, instead of Falmouth. It Is not that, 
acting as consignee, he misconducted himself. 
He never was consignee. The consignee was 
at Falmouth, :ind is expressly pointed out In 
the letter of instructions; and the master 
could not be consignee, unless the price lim- 
ited was reached short of Falmouth, and that 
case never occurred. He never' was con- 
signee, therefore, and the very first stick of 
lumber tliat he lifted to land it at St. Johns, 
was lifted in violation of the contract If he 
had been authorized to land and wait for tlie 
market, then he would have been consignoe, 
and then the precise case would have arisen 
which, as the coimsel for the defendants sup- 
pose, presents itself here. But It was not so. 
He was only authorlssed to land the cargo 
short of Falmouth, under certain circilmstan- 
ces. Those circumstances never existed. The 
landing of the cargo is, therefore, what we 
complain of. The voyage that the vessel xm- 
dertook to make has not been completed. It 
Is precisely as if the instructions had run 
thus: "You will proceed to St Johns, and if 
there you find one of our firm to receive the 
cargo, you will land It; otherwise, you will 
proceed to Falmouth." Suppose, with the in- 
structions, the master had gone to St. Johns, 
and there (although the partner whom he 
was to meet did not appear) he had lauded 
the cargo and sacrificed It, can there be a 
doubt the jurisdiction of the admiralty would 
have attached? The counsel treats the mat- 
ter as If It was the sale that we objected to. 
So we do. But It is the landing of the cargo 
for tiie purpose of sale, that formed the first 
violation of the contract, and which ^ves the 
admiralty jurisdiction. 

F. B. Cutting, for respondents, said: 

I. The jurisdiction of the instance court 
of admiralty over all contracts which are of 
a maritime nature, may be conceded, without 
prejudice to the demurrer in this case; ^v 
there is nothing concerning navigation or 



maritime service involved In the present con- 
troversy. The broad proposition that all 
claims arising out of a contract or course of 
dealing which embraces any maritime mat- 
ters may be enforced in the admiralty, Is 
certainly unsupported by authority, and never 
would be tolerated by such lovers of the 
common law as the American community. 
It is not proposed to go into the ancient dis- 
cussions touching the extent or limits of ad- 
miralty jurisdiction, nor yet to burthen the 
court with an extended review of modem 
authorities. Such a course is not necessary 
in this case. The counsel cites De Lovlo v. 
Boit, [Case No. 3,776,] as an authority. This 
certainly is not extraordinary, since, although 
that sentence Is understood to have been re- 
versed because no counsel could be found 
hardy enough to argue in support of it, yet 
the learned judge who pronounced it seems 
to think that for this very reason its doc- 
trines are not overturned. 1 Sumn. 554, 
555, 505, [The Volunteer, Id. 16,991.] Judge 
Ware, in his reports— with due submission to 
the tribunal next in authority above him— 
actually questions the fact of the reversal, 
1 Ware, 152, [Drinkwater v. The Spartan, 
Id. 4,085.] It will, however, be observed 
that a policy of insurance relates exclusively 
to a maritime matter— to wit, the perils of 
the seas; and If admiralty jurisdiction could 
be sustained in such a case. It would not 
affect the present question. Even the great 
champion of admiral^ jurisdiction. Judge 
Story, does not carry his doctrines to the 
extent required by the libellants. In the 
case cited from 11 Pet [36 U. S.] 182. [Tlie 
Orleans v. Phoebus,] he states expressly that 
"the admiralty has no jurisdiction at all in 
matters of accotmt between part owmers.'* 
such as an account of the vessel's earnings, 
or for a part owner's services or advances. 
In the case cited from 10 Wheat [23 U. S.] 
428; see 6 Cond. B. 173, pHie Thomas Jef- 
ferson,]— he says: **Id. the great struggles be- 
tween the courts of common law and the 
admiralty, the latter never attempted to as- 
sert any jurisdiction except over maritime 
contracts. See, also, 1 Mason, 509, [The Anne, 
Case No, 412.] Whether the admiralty shall 
exercise a jurisdiction coextensive with the 
most enlarged practice of any court of ad- 
miralty under the civil law systems of an- 
cient or modem Europe, or be restrained 
within the narrow limits into which— in main- 
tenance of the sacred right of trial by jury, 
that safeguard of private right, and palla- 
dium of public liberty, equally dear to Eng- 
lishmen and Americans— it was forced by 
The firm and steady action of the English 
coinrts of common law, need not, we appre- 
hend, now be decided. In different circuits, 
certainly, very different views are enter- 
tained upon it. Mr, Justice Story, with a 
zeal and learning which does him great 
credit, stands forth the champion of the 
former position; but other judges, with equal 
ability, and, we think, a more .sound con- 
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ooption of the principles of our constitution, 
iiiul the nature of our Juaidal system, maln- 
tjiiu the latter. Vide Bahis v. The Cath- 
arine, [Case No. 756;] Ramsay v. The Al- 
legre, 12 Wheat [25 U. S.] Gil; The Grand 
Turk, [Case No. 5.083;] 1 Kent, Comm. (1st 
Ed.) p. 332. The fate of this question, when- 
ever presented to the court of dernier ressort, 
admits of little doubt. To say that the ad- 
miralty jurisdiction extends to all maritime 
contracts, is not advancing a step in the ar- 
j^ment; for it remains to he determined 
what are maritime contracts. It seems to us, 
that the just limit to this Jurisdiction, hi re- 
si)eet to contracts, is that it embraces all 
tliose tliat relate to the actual operation of 
navigating the high seas; to this extent It is 
beneficial, perhaps necessary, to international 
commerce. Beyond this, the jurisdiction is 
wliolly useless, and is actually forbidden by 
law; for, In all other cases, the common law 
is as competent to give relief to the suitor 
as a court of admiralty. Judiciary Act Sept. 
24, 1789, § 9, [1 Stat. 76.] This would hiclude 
suits for mariners' wages, for suppUes and 
repairs furnished vessels actually engaged 
in maritime commerce, marine hypotheca- 
tions, suits In rem to enforce the payment of 
freight, and controversies between part own- 
ers as to the possession and employment of 
such vessels; but not a policy of Insurance, 
nor a controversy in relation to the sale of a 
cargo in a foreign port, by the consignee 
thereof. The counsel for the llbellant cites, 
and the libel seems framed upon the doc- 
trine contained in, a note to Dunlap's Prac- 
tice, 488. Without entering into the ques- 
tion whether those cases are correctly decid- 
ed or not, let It be observed that they are 
all decided, with some apparent misgivings 
on the part of the courts as to the question; 
nntl yet, they only assert the jurisdiction of 
the admiralty to enforce .the specific lien 
given, even by the common law, for freight 
earned by a vessel for transporting goods 
upon the high seas. Do these cases assert 
that every commercial adventure entered 
Into by merchants, in which one of the con- 
tracting parties owns a ship that Is used In 
some branch of the operation, may he drawn 
into the admiralty? Surely not. We pre- 
sume this court would hardly entertain a 
suit on a policy of Insurance, and yet such 
n suit would possess much more of a mari- 
time nature than the present libel. The gen- 
eral phrase foimd In elementary writers, that 
a charter party is a maritime contract, of 
which a court of admiralty has jurisdiction, 
imsupported and unexplained as it is by 
adjudications on the point. Is as unsafe and 
unsubstantial a basis on which to rest this 
jurisdiction, as the lil^e remarlx, in the same 
"autlioritles," In relation to a policy of In- 
surance. Surely If the jurisdiction now 
claimed had any rlglitful existence, some 
* traces of It would be found in actual adju- 
^ - dlcatlon. The silence of Westminster Hall 
is often appealed to as evidence against a 



common law claim. The silence of the ad- 
miralty is evidence here. 

II. The present case presents a contract 
for the carriage of a quantity of lumber to 
the West Indies, and a market; with a let- 
ter of instructions, sent, as the libel states, 
to whoever should go as master in the ves- 
sel, appointing him consignee of the lumber, 
and prescribing the conduct to be pm-sued by 
him in respect to the sale of the cargo, and 
disposition of the proceeds. The vessel per- 
formed her voyage, agreeably to the charter 
party, to a port in the West Indies, a port 
indicated to the consignee In the letter of 
instructions, as a market; and there, on 
land, acting as consignee of the cargo, the 
master sold the cargo as he was directed to 
do by his instructions, but below the pre- 
scribed price. This is matter of contract or 
of tort If of tort, it was not committed by 
the master, as master, but as consignee, nor 
was it committed super altum mare; and, 
therefore, the instance court of admiralty 
has not jurisdiction of it, especially In rem 
against the property of the owners of the 
vessel. 1 Dunl. Adm. Pr. 50; 2 Browne, 
Civil & Adm. Law, 144; 2 Pet Adm. Dec. 
Append. 74, [Treatise on Masters of Ships, 
art 2, Fed. Cas., Append, to last volume.] 
If it is matter of contract, then, it Is for 
executing, imperfectly and improperly, a 
contract made on land, whereby the master 
was to act as consignee of the cargo, to re- 
ceive it as such In a foreign port and there 
sell it The whole maritime matter of the 
case, everything belonging to the seas, or 
constituting any part of the dbarter party, 
or contract of affreightment is performed; 
but after the delivery of the cargo to the 
consignee, at the market or land by him 
selected, he has been guilty of a departure 
from instructions in the manner of sale. 
Suppose the breach of instructions had con- 
sisted of a neglect to advise, as to the return 
of proceeds invested, by which the llb^ants 
omitting to insure had suffered a loss. Sure- 
ly this would not give admiralty jurisdiction 
In rem, to enforce a dalm for damages 
against the vessel which took out the orig- 
inal cargo. The characters of master and 
consignee are altogether distinct and inde- 
pendent and win be so deemed, even where 
the offices coincide in the same Individual. 
The law will then regard the individual as 
holding the one office or the other, according 
to his actual position and employment at the 
time of the act to be discussed. Per Kent 
J., Kendrick v. Delafield, 2 Cahies, 72. In 
this case there can he no doubt on that 
point; when the master, as consignee, de- 
termined to sell at the first port he acted 
in his character of consignee; his sale was 
in the character of consignee. That sale is 
The act complained of. It Is the act of a com- 
mercial agent in the land service, having no 
connection whatever with the navigation of 
the seas, or any matter maritime, and its le- 
gal merits must be tested, by the rules of the 
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common law, before a jury. '^^ reference 
in the charter party, to the fact that tlie mas- 
ter would probably be selling agent, is prop- 
erly no part of the charter party, as such. 
If an agreement relative to commerce on 
land be written upon the same paper with 
an agreement relative to matters maritime, 
the Jurisdiction over the whole contract 
would not thereby be conferred upon the ad- 
miralty; particularly if the whole matter 
complained of, and in respect to which the 
breach occurred, related to the first branch. 
Even applying to such a case the grasping 
maxim of chancery, that jurisdiction existing 
for one purpose, the admiralty may retain it 
generally, would do the libellants no good; 
for no breach of the contract is complained 
of in that part of it which has a maritime 
aspect. The maritime obligation to carry 
the goods to the market in the West Indies, 
which the shipper's consignee should select 
for Its sale, was fully performed. The only 
object of referring to the sale in the charter 
party, was to negative the idea of any great- 
er charge than a commission; and that, it 
•ttill be observed, is to be paid, not to the 
owner, but to the master: not as freight, but 
as a commission for selling; it is, by force 
of that term, a land matter. The shipper 
need not to have selected the master as his 
consignee; he was at liberty to select whom 
he pleased for that office. On the whole, it 
is respectfully submitted to the court, that 
the libel does not present a claim of a mari- 
time nature, and that the libel was properly 
dismissed. The sentence should be affirmed 
with damages, for the vacation and delay of 
this appeal. 

Before THOMPSON, Circuit Judge, and 
BRISTOL, District Judge. 

THOMPSON, Circuit Justice. This case is 
brought up by appeal from the decree of the 
district court, dismissing the libel for want 
of jurisdiction. The argument of the appel- 
lant's coimsel seems to assume that the let- 
ter of instructions is to be taken as a part of 
the charter party, and to receive the same 
construction, and be subject to the same ju- 
risdiction, as if incorporated in the charter 
party. [See note at end of case.] I by no 
means mean to admit that if this had been 
the case, it would not have made any differ- 
ence with respect to the jurisdiction of the 
court. If a charter party embraces stipula- 
tions purely of a personal nature, having no 
relation to a maritime service, in the safe car- 
rying and delivery of the cargo, the admiralty 
jurisdiction of the district court could not 
reach the case and afford relief for a breach 
of such part of tiie contract. But it seems to 
me that the instructions in this case are en- 
tirely independent of the charter party; they 
bear different dates, and were not executed 
at the same time. The latter bears date the 
14th of March, and the former on the 22d of 
April, 1840. The charter party is for a voy- 
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age to the West Indies, and a market gener- 
ally; and the instructions limit the delivery 
of the cargo to certain specified places. But 
what is more important in the present case, 
the instructions contain stipulations for serv- 
ices to be rendered on land in relation to the 
dispositions of the cargo; and besides, the 
duty and undertaking of the charterer are not 
left to rest upon his liability growing out of 
the charter party, but he enters into a special 
contract in relation to matters contained in 
the instructions, which afCord a reasonable 
inference that the parties did not understand 
the charter parly and letter of instructions 
as one instrument But this is not the real 
and fatal objection to the jurisdiction of the 
court The nature of the services stipulated 
to be rendered, which form the subject-mat- 
ter of the relief sought by the libel, does not 
belong to the admiralty jurisdiction of the 
court It was not of a maritime character; 
it did not relate to the safe carrying and de- 
livery of the cargo, or anything to be done 
upon the high seas, but related entirely to 
the sale of the cargo and matters to be done 
after the termination of the charter party 
and safe landing of the cargo. The whole 
complaint in the libel rests upon alleged vio- 
lations of these instnictions by selling the 
cargo at a less price than was thereby limit- 
ed. This Is matter belonging entirely to 
courts of common law. I am accordingly 
of opinion that the decree of the district 
judge ought to be affirmed. 

NOTE, [from original report] "The gen- 
eral rule which our courts of law have adopt- 
ed in the construction of this, as well as 
other mercantile instruments," says Mr. Ab- 
bott, (Shipp. p. 250.) "is, that the con- 
struction should be Uberal, agreeable to the 
real intention of the parties, and conformable 
to the usage of trade in general, and of the 
particular trade to which the contract relates." 
"If by the terms of the charter party," says 
Mr. Abbott (Shipp. p. 376 et seq.^ *'a par- 
ticular number of days is stipulated for the de- 
livery, either generally or by way of demurrajre, 
the master must wait the appointed time for 
that purpose, reckoning the days from the 
time of the ship's arrival at the usual place of 
discharge in the port, and not at the port mere- 
ly. These charges are in ordinary cases 
primage, and the usual petty average, as ex- 
pressed in the bill of lading; in case of any 
loss that became the subject of general average, 
the civil law imposed upon the master the 
dutv of adjusting and settling sijch average, 
and obtaining from the owners of the cargo 
saved the sums to be paid as a contribution to 
the loss, and allowt^d him to detain the cnrso 
for that purpose. This power of detaining the 
cargo is also given by the laws of Oleron, and 
by the French ordinance. It is said to be the 
practice in this country, in the case of a gen- 
eral ship, for the master to take security from 
the merchants before he delivers the srood'?, 
for payment of their shares of this contribu- 
tion when the avpr*ige shall be adjustci. If 
goods are conveyed in pur.suance of a charter 
party, the right of detention for the frciirht 
may depend upon the terms of the parlicnhxr 
contract: where there is no special conti-act. 
as in the case of a general ship, the master 
is not bound absolutely to part with the i)os- 
session of any part of his cargo, until tlio 
freight and other charges, due in respect of 
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such part, are paiil. Valin informs us that 
the entire contents of a single bill of lading 
are to be considered as one part, although con- 
sisting of very different articles, but that the 
contents of one bill of lading are not bound to 
the payment due for the contents of another 
bill of lading, although consigned to the same 
pprson. In this country, however, it has been 
held, that the master may detain any part of 
the merchandise for the freight of all that is 
consigned to the same person, which seems to 
be a more reasonable and convenient rule. The 
master, however, cannot detain the goods on 
board the ship, until these payments are made, 
as the merchant would then have no oppor- 
tunity of examining their condition. By the 
ordinance of Wisbuy, and .also by the French 
ordinance, the master may seize and detain the 
goods in the lighters, or barges, which are [to] 
transport them to the quay, and by the former 
he may detain the lighters by the ships side. 
Oleirac, in his commentary on the laws of 
Oleron, says that the same power is given by 
the ordinance of Philip the Second and by the 
Consolato del Mare, and that the latter allows 
him to detain goods equal in value to four 
times the amount of the freight. The ordi- 
nance of Rotterdam allows the master to detain 
the goods for his freight, but requires him to 
unload and take care of them, that they may 
not be diminished or spoiled. In England the 
practice is to send such goods as are not re- 
quired to be landed at any particular dock to 
a public wharf, and order the wharfinger not to 
part with them till the freight and other charges 
are paid, if the master is doubtful of the pay- 
ment. And by the law of England, if the mas- 
ter once parts with the possession out of the 
hands of himself and his agents, he loses his 
lieu or hold upon the goods, and cannot after- 
wards reclaim tliem. If the master land his 
goods at any particular wharf or dock, in obe- 
dience to an act of parliament, he does not 
thereby part with his lien. If goods are land- 
ed or sold by the officers of the customs, the 
freight not having been paid, the produce of 
the sale is to be first applied to the payment of 
the freight" 

ALBERTO. The, (PIERCE v.) 
[See Pierce t. The Alberto, Case No. 11.142.] 



ALBERTY, (UNITED STATES v.) 

[See United States v. Alberty, Case No. 14,- 

42U.] 



ALBIN, (HAUGHET v.) 
[See Haughey v. Albin, Case No. 6,222.] 

Case No. 142. 

The ALBION. 

[Blatchf. Pr. Cas. 05.]* 

District Court, S. D. New York. Jan., 1862. 

Prize— Violation op Blockade — Enemy Puop- 

ERTT. 

Vessel and cargo condemned as enemy proj)- 
erty, and for a violation of the blockade. 

In admiralty. 

BETTS, District Judge. The return Into 
court of the proof taken by the prize com- 

'[Ileported by Samuel Blatchford, Esq.] 



mlssloners having been opened by order of 
the court, and judgment of condemnation of 
the vessel and cargo being moved thereon 
by the United States attorney, and no per- 
son appearing to oppose the same, an inter- 
locutory order of condemnation, pursuant to 
the motion, was granted. On the submis- 
sion of the proofs so brought in for the 
consideration of the court, the same "were 
examhied, and showed the case to be this: 
The vessel was captured with her cargo, 
by the United States sdilp-of-war Penguin, 
on the 25th of November, 1861. She was 
first discovered making for a port six or 
seven miles off North Edisto, in South Caro- 
lina, and twelve or fifteen mUes southeast 
of Charleston; but on being pursued by 
the Penguin, veered her course northly, in 
the direction of New York. 

She exhibited to the captors a certificate 
of British registry to Pembroke Saimders, 
of Nassau, N. P., merchant, executed No- 
vember 13, 1861, and a certificate of the 
due clearance of her cargo by the receiver 
general at that port, November 16, and an 
affidavit taken before the British consul 
there resident, of Henry R. Saunders, to 
the verity of the invoice of the cargo. With 
these documents were bills of parcels of the 
cargo shipped, and the shipping articles pur- 
porting to have been executed by the mas- 
ter and crew of tue schooner, on the 15th 
of November, for a voyage from Nassau to 
New York and back to the port of Nassau. 

On the 23d of November the schooner 
was boarded by lieutenant WUtse, of the 
United States navy, from the shlp-of-war 
St Lawrence, off the coast of Georgia, who 
indorsed on her register a warning not to 
enter any port south of Hampton Roads, on 
account of the blockade. 

Two of the seamen, examined In prepara- 
torio, testified that they had no knowledge 
of any attempt or design on the part of 
the schooner to enter a blockaded port, nor 
any actual knowledge that Charleston or 
the contiguous ports were blockaded, and 
supposed she was truly performing a voy- 
age from Nassau to New York. One of 
them, however, admits that the vessel had 
run so near the South Carolina coast, and 
headed so directly toward it, as to render 
her movements suspicious. 

The other witness, however, on his exam- 
ination before the prize commissioners, maae 
an unreserved and apparently ingenuous and 
credible exposure of the enterprise. 

He was the mate of the vessel and part 
owner of her and tlie cargo. He states that 
he and her master, and the other owners of 
the vessel and cargo, have for very many 
years been residents, with their families. In 
Savannah, Georgia. The vessel wsis fur- 
nished by them solely with their own fimde, 
as was the cargo. 

The voyage commoncod from Savannah 
to Nassau. The vessel was there ladon with 
cargo owned by them, and sailed for their 
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benefit They had long known of the block- 
ade of Savannah and Charleston, and of the 
southern coast generally. Her voyage was 
to be from Savannah to Nassau, and back 
from Nassau to Savannah, or some such 
blockaded port as they could get her Into; 
and, after she departed from Nassau, she 
was never directed towards New York, nor 
intended to make that course, further than 
that, on discovering that she was chased 
by the United States war-ship which 
captured her, she assumed a course towards 
New York, hoping to escape the pursuit. 

It is needless to detail the testimony fur- 
ther. There are no facts produced In con- 
tradiction of this evidence, and it is con- 
clusive of the criminality and confiscablUty of 
the vessel and cargo, both showing It to be 
wholly enemy property, and as demonstrat- 
ing that, if it could successfully wear a neu- 
tral doak, It was procured, shipped, and 
transported for the purpose of evading the 
blockade it was attempting to run when 
captured. 

Judgment and condemnation as lawful 
prize of vessel and cargo. 



Case lifo. 143. 

The ALBION. 

[18 Leg. Int. 405; 4 Phila. 418.1 

District Court, E. D. Pennsylvania. Aug. 31, 

18G1. 

Prize — Examination of Prisoners— Cdstody op 

Siup. 
[1. When a prize is sent into port, withouti 
the prisoners taken in her, whose examination 
is important, the prize commissioner will be 
ordered to give the ship and cargo into the 
custody of the marshal, to be held until the 
prize master shall have returned to the flag 
officer, in order that the prisoners, or an affi- 
davit giving the reasons for their detention, 
may be brought into court.J 

[2. Where the prize master was present at 
the capture, the prize commisisoner will be or- 
dered to examine him.] 

In admiralty. 

CADWALADBR, District Judge. In this 
case tlie examination of the persons cap- 
tured iu the vessel is of immediate, as well 
as probable, ultimate importance. The usual 
and regular course Is to send them in her, 
in the custody of the prize master, to the 
place of intended adjudication. This course 
has not been pursued In this Instance. The 
prize master states that these persons were 
detained in the war steamer Seminole, in 
Hampton Beads, where he believes that 
they are now are. He does not know why 
they were not sent in her, nor does he 
know any reason why they should not be 
sent hither for examination. The papers of 
the vessel are all here. To send them away 
would be contrary to the usual course of 
practice, and would, unless under extmor- 
dinary curcumstances, be objectionable. A 



commission to take the examinations wnero 
the witnesses now are, addressed to a per- 
son there, would be inconvenient, as the 
commissioner would not, without the papers, 
be able to take the depositions advisedly. 
The preparation and transmission of copies, 
besides being attended with delay and ex- 
pense, might endanger their premature pub- 
lication. Moreover, a prize commissioner, as 
the immediate delegate of the judge, ought, 
if possible, to be a pei-son with whom he 
can, from time to time communicate, in the 
progress of the cause. Another course, 
which might be preferable, would be to send 
one of the prize commissioners of the court 
to Hampton Heads for the purpose of tak- 
ing the examination. But this might be at- 
tended with gre.at expense, and, though not 
necessarily improper, is, I believe, unprec- 
edented. 

Under the circumstances of the case, I will 
make an order that the prize commissioner 
to whom the papers have already been de- 
livered shall, upon takhig possession of the 
vessel and cargo, deliver them immediately 
into the custody of the marshal, who will 
remain in possession imder the direction of 
the commissioner. This will enable the prize 
master to return with a copy of these pro- 
ceedings, to the flag officer, imder whose 
order he has brought the captured vessel 
hither. The flag officer will probably either 
send the prisoners to this place in the cus- 
tody of the same prize master, or of another 
officer, or send an affidavit explaining the 
reasons for not sending them. The decision 
of a prize cause Is usually pronounced upon 
the examination of the persons on board of 
the captured vessel, and of her papers. In 
tills case there may, perhaps, be some spe- 
cial reason for examining the prize master, 
who states that he was present at the cap- 
ture. The commissioner may therefore ex- 
amine him at once, for which this will be 
bis warrant. 



Case No, 144. 

The ALBION LINCOLN. 

[1 Lowell, 71.]» 

District Court, D. Massachusetts. April, 1866. 

Salvage— CoMPENSATio>f— Apportionment— Val- 
ue OF Goons. 

1. Where five distinct sets of salvors took 
part m stripping and unloading a stranded 
vessel, they have not separate liens on the sev- 
eral articles saved by each set, but all are en- 
titled to be paid out of all the property saved. 

2. The award to each set of salvors whq 
strip and discharge a wrecked vessel does not 
usually depend upon the value of the gooda 
which each actually saved. 

[Cited in Scott v. Four Hundred and Forty- 
Five Tons of Coal, 39 Fed. Rep. 287.] 

3. The value of the property saved is usually 
estimated at the time and place of salvage; 

'[Reported by Hon. John Lowell, LL.D., 
District Judge, and here reprinted by permis- 
sion.] 
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bat where the salvors refuseil to deliver the 
property to the owners, and neglected to bring 
their libels until after the goods had fallen in 
market value, held, that the price was to ^e 
Ascertained when the libels were filed and tht* 
warrants to deliver executed. 

[4. Cited in The Oaimsraore, 20 Fed. Rep. 
624, to the proposition that the reward for 
salvage service is affected, among other things, 
by the value of the property saved.] 



[In admiralty. libel for salvage. Decree 
for libelants.] 

Salvage. On "Wednesday, January 18, 1865, 
the bark Albion Lincoln, bound from some 
port In the West Indies for Portland, with 
XI cargo of molasses, got on shore at Nasha- 
wena, an Island at the entrance of Vine- 
yard sound, lying about fifteen miles from 
New Bedford on one side and Holmes Hole 
on the other. The vessel came off the rocks, 
but had lost her rudder, and was not In a 
condition to be navigated to a place of safe- 
ty. Some men from the neighboring island 
of Cuttyhunk came on board, and were em- 
ployed to pump. The mate went to New 
Bedford lor assistance, arriving there in 
the afternoon. Finding that no steamer was 
to be had, he engaged the llbellant Baker, 
•with his pilot-boat Dragonet, to go Tvlth 
him and tow off the bark. They were un- 
able to reach the spot that night, but came 
to anchor at the nearest place of safe an- 
chorage. Early in the morning, the master 
and crew of the bark came on board the 
Dragonet and Informed them that the ves- 
sel had gone ashore again during the night, 
and was fast on the rocks. It was plain 
that tlie pilot-boat was not well suited to 
the service that would now be required of 
receiving the cargo from the Albion Lincoln. 
Captain Baker, however, was an experienced 
wiecker, and had vessels and men at New 
Bedford; and upon a representation of these 
facts to the master he agreed that Baker 
should go to work and save what was pos- 
sible of vessel and cargo, and be paid a 
reasonable compensation. In the mean time, 
the schooner Independence, belonging to the 
llbellant Cromwell, of Holmes Hole, had ar- 
rived with a crew of picked men, accus* 
tomed to such service. They had heard of 
a vessel In the sound with her colors imion 
down, and had come out to her assistance. 
Making a harbor of necessity the evening 
before, at Tarpaulin Cove, and arriving very 
early In the morning, they found the bark 
deserted. By inquiry on shore, they learned 
that the master was on the pilot-boat, and 
Captain Cromwell went to see liim. What 
passed there was stated very differently by 
different witnesses; Captain Baker said he 
agreed with Capt Cromwell to be Jointly 
Interested with him in the salvage. Crom- 
well denied tliia. There was no doubt, how- 
ever, that Cromwell's assistance was ac- 
oepted on some terms, and all went to work 
to strip the vessel, so far as was proper and 
prudent, to lighten her; this work, and the 



saving of five or six hogsheads of molasses, 
occupied the whole of that day (Thursday). 
Towards night, the master of the bark and 
his crew went to New Bedford with Cap- 
tain Baker, in the Dragonet, Intending to 
return the next day with two wrecking 
schooners, the Z. Secor and the Experiment, 
which belonged to Baker. They procured 
the vessels, manned them, and started, but 
were detained by ice, and could not reach 
the wredc until Sunday afternoon or evening. 
Monday and Tuesday were stormy; but on 
Wednesday, Jan. 25, Captahi Baker saved 
some hogsheads of molasses. In the mean 
time, on the first Friday evening, the Emma 
Jane, a light-draft schooner, able to lie 
alongside the wreck, arrived, and Oapt 
Cromwell made a bargain for her assistance, 
and during Friday and Saturday these two 
vessels got out a considerable part of all 
the cargo that was saved. They saved some- 
thing, though not much, on the second 
Wednesday and Thursday. Two other ves- 
sels, the Flatten See and the Martin Van 
Buren, also saved some cargo. All this be- 
fore Captain Baker's return. Captain Church, 
who came down with the first party on the 
Dragonet, remained during tiie whole time, 
and had some sort of charge of the vessel, 
but not a general supervision of the busi- 
ness. He worked chiefly with the men from 
Cuttyhunk, who remained, during the whole 
time. By Thursday night, January 26, or 
Friday morning, it was discovered that the 
molasses, which had been stowed with the 
bungs of the hogsheads out, as Is usual in 
voyages from the West Indies, was so far 
mixed with water, that it was not worth 
saving, and all parties gave up the work. 

T. M. Stetson, for CromwelL 
A. Mackie, for Baker & Church. 
T. K. Lothrop and W. J. Forsalth, for 
claimants. 

LOWELL, District Judge. Two libels are 
brought here. One by Captain Baker, for 
himself and the several officers and men of 
his three vessels, with whom joins Captain 
Church, for himself and the men from Cutty- 
hunk; tlie other by Captain Cromwell and 
Captain Cleveland, of the Independence and 
Emma Jane, for themselves and the crews 
of those vessels. It is said that the master 
and ovmers of the Flatten See and Martin 
Van Buren have arranged with the owners 
of the molasses for compensation to be paid 
hereafter. The sails, "spars, and rigging, 
were taken to New Bedford, and sold by 
auction; the cargo was somewhat scattered, 
but was collected at Holmes Hole, and 
eventually sent to New York and sold. The 
net proceeds of the sale are about five 
thousand two hundred dollars. And upon 
this the question Is made, what value I am to 
assume for the property saved. It seems that 
the market price of molasses fell very rapid- 
ly during the interval between the saving 
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and tlie sale of this cargo; and the libellants 
say, this fluctuation of values is at the risk 
of the general owner. It is undoubtedly 
true, as a general proposition, that the value, 
at the time and place of saving, is to be con- 
sidered rather than the value at any other 
time and place, because this shows the 
benefit done to the owner of the property, 
if he receives it then and there, whatever 
disposition he may choose to make of It: 
The George Dean, Swab. 290. But in this 
case, the owners did not receive their prop- 
erty, and tlie salvors refused to let them 
taJse it, and brought tiieir libel after the 
owners had begun to attempt its removal 
and had hired a vessel to take it to New 
York, and this was a long lime after the 
goods had been landed. It is argued that the 
claimants are responsible for this delay. 
But the evidence does not bear out this con- 
tention. The underwriters' agents appear to 
have tried, in good faith, to compromise the 
matter, and to have made an oflEer which was 
entirely liberal; but a settlement was pre- 
vented by the conflicting claims and pre- 
tensions of the different salvors. At aU 
events, no settlement was made; and down 
to the day the second libel was filed, the 
owners had not full possession of their prop- 
erty, and were not bound, personally, t<s 
pay anything for its having been saved. If 
it had been destroyed at that time, no ac- 
tion could have been sustained against them 
for salvage, properly so called, though pos- 
sibly something might have been recovered 
for actual expenses. This state of facts 
raises the distinction between the present 
case and those cited at the bar, as, for In- 
stance, that concerning the conversion of a 
whale, decided in January last. In this case, 
there was no contract, and no responsibil- 
ity for a specific part of the goods delivera- 
ble at the time and place of salvage; but 
only for such sura of money, or such part of 
the goods or of their value, as might be just 
and reasonable, and the parties could not 
agree upon that; but the libellants, behig 
at liberty to apply to the court at any time, 
neglected to apply until the goods had fallen 
in value. If the court had then ordered an 
appraisement, or had decreed to the libel- 
lants a specific part of the goods, as is some- 
times done, it is seen at once that the sal- 
vors would sustain their proportion of the 
loss, as it is right they should. I cannot 
hold the owners responsible for the value 
of goods which they were not allowed to 
take away. 

The property was delivered to the claim- 
ants, by the marshal, on the 13th of March, 
and was sold in New York, early in April. 
Granting that it could have been as well 
sold at Holmes Hole, of which there is 
some evidence, it would be proper, in mak- 
ing the estimate, to disallow the expense 
of getting it to New York, and to take a 
somewhat earlier time; but a very consid- 
erable fall of prices had occurred before any 
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proceedings were had. Upon all the evi- 
dence, I assume the value as about sLx 
thousand dollars. The services performed 
by the salvors were meritorious, and at 
great expense of time. The cargo was un- 
der water during a part of each tide and the 
weather extremely cold, the thermometer, 
on several days, being at about zero of 
Fahrenheit; and, altogether, the difficulty 
and labor were very considerable. A great 
part of the time consumed, however, espe- 
cially by Captain Baker and his men, was 
spent in trying to get an opportunity to 
work. The fund, reckoned on any fair basis, 
is small, not sufficient to allow of a large 
salvage reward to any one. This Is one of 
the risks which wreckers take, however, 
and in the case of most of the libellants, 
who are often employed in the business, 
it may be supposed to be made up by the 
larger reward earned when the property is 
large. 

Another question, much debated in this 
case. Is the principle of the distribution of 
whatever salvage may be thought reason- 
able for the whole service. There are five 
distinct sets of salvors; and most of them 
have acted upon the theory that their lien 
and claim are upon the specific goods res- 
cued by them; they put their initials on 
these casks, and stood guard over them 
and forbade their removal, have expected 
a definite part of them for their reward, 
and have, in one instance, ffied their libel 
against them. This course of proceedings 
strikes me as novel. I have been accus- 
tomed to look upon the vessel, freight, and 
cargo, or what was saved of them, as one 
fund, upon the whole of which all the sal- 
vors, though not associated by any contract 
among themselves, had a lien for such sum 
as, upon the whole, was foimd due to each. 
In the case of the vessel and freight this 
is necessarily so, and I am not aware that 
any difiEerent rule holds with respect to 
cargo, or to the materials of a ship that 
has been broken up. The success of the 
particular salvors, though often a necessary 
preliminary to the recovery of any reward, 
is but one element in determining its 
amount; there are others of great impor- 
tance, such as the time and labor expended 
and the risk run. In some reported cases 
one set of salvors have plainly contributed 
much more to the safety of the property, 
and the other set have been allowed as 
large, and sometimes the larger reward. 
Success is essential, but that having been 
obtained, the share depends largely on the 
nature of the effort: The Santipore, 1 
Spinks, 231; The Genesee, 12 Jur. 401; The 
Atias, 1 Lush. 518; The E. U., 1 Spinks, 63. 
As a general rule, the court will not assess 
a different ratio of salvage upon different 
parts of the property, according to the labor 
oxpended on those parts, though it may do 
' !•■(> if the justice of the case requires it. The 
1 Vesta, 2 Hagg. [Adm.] 189. And the salvor 
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who happened to find -and rescue a very 
valuable part of the cargo would not usually 
be compensated in proportion to its value. 
It is only one ol the elements of the com- 
putation. Take in this very case the in- 
stance of the men from Outtyhunk. They 
were on board the vessel before she was 
bilged, and every day afterwards. It is im- 
possible to say how far they contributed 
to save all that was saved by their exer- 
tions on the first Wednesday. They got out 
but little molasses considering their num- 
bers, because they worlied at the fore hold, 
from which It was difficult to discharge the 
cargo. But they had as good a right to 
work at the after hold as the crews of the 
Emma Jane and the Independence; any ar- 
i-angement they may have made for a divi- 
sion of labor, was made, as I must presume, 
for their common convenience; and they 
appear to stand very much alike, except that 
Captain Church's men were able to bIcl'p 
on shore with their families, and therefore 
were not subject to so much discomfort, 
which is a point of some Importance; and 
they furnished no vessels or other appli- 
ances. 

Coming to Captain Baker's case, we find 
that he employed nearly as many men as 
Captains Cromwell and Cleveland, and one 
more vessel; but he did not arrive in time 
to save a great deal of the cargo, and his 
men were not subjected to the same hard- 
ship or severity of labor. I do not find that 
Captain Baker has made good his demand 
to share equally with Captain Cromwell, 
on the strength of a bargain with him to 
that effect Even setting aside the express 
denial of the latter, the conversation re- 
ported by Baker hardly amounts to such a 
contract; and when I consider the various 
circumstances of the case which would ren- 
der such an agreement improbable, and oth- 
ers which seem to show that the conduct 
of Cromwell was inconsistent with it, I can- 
not say that any such bargain was fully un- 
derstood by him, however it may have been 
with the other party. But Baker's time, ex- 
pense, and exertions are entitled to be con- 
sidered in apportioning the salvage, just as 
Captain Cromwell's time, trouble, and ex- 
pense connected with the shipping and care 
of the steam-pump are to be taken into 
account. They were all working for a com- 
mon object, and to that extent are neces- 
sarily interested togetlier, whether they in- 
tended to be so or not. It is not possible 
to say precisely how far each contributed 
to the whole result, nor precisely what one 
might hav(» saved if the others had not 
saved what they did. It is upon these prin- 
ciples that I shall divide the salvage: and 
I am glad to find tliat, looked at merely as 
wages, it will not be entirely insignificant. 
The case does not require me to make dis- 
tribution to the individuals, but only to the 
different sets of salvors. I shall decree to 
the Independence and Emma Jane, $1500; 
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to Captain Baker, for himself and his crew, 
$600; to Captain Church, and the men from 
Cuttyhunk, $350. Decree accordingly. 



ALBONI, The, (BRITTAN v.) 
[See Brittan v. The Alboni, Case No. 1,902.} 

Case Wo. 145. 

In re ALBRECHT. 

[17 N. B. R. 287,] 

District Court, E. D, Michigan. Dec 31, 1877. 

BaNKRUPTOT — DiSCHAllGE OF GARNISHMENT — 

Rights of Attachment Cueditoh. 

[A garnishment in a state court of the de- 
fendant's credits in a bank was discharged by 
his giving a bond required tlierefor by statiite 
to satisfy the judgment, and the money was 
drawn by him from the bank, and deposited 
with a third person as indemnity to the sure- 
ties on his bond. Held, that the assignee ap- 
pointed in proceedings in bankruptcy com- 
menced against him more than a year after 
the garnishment was not entitled to an injunc- 
tion against further proceedings in the suit in 
the state court, nor to the money so deposited, 
as assets of the estate; as the lien of the at- 
taching creditor, acquired more than four 
months before the bankruptcy proceedings, was 
not destroyed by the giving of the bond.] 

[Cited in Hill v. Harding, 9 Sup. Ct. Rep. 
726, 130 V. S. 699.] 

[In bankruptcy. Petition of the assignee 
in bankruptcy of William Albreclit for an In- 
junction to restrain proceedings in a suit 
against the bankrupt in a state court De- 
nied, 

[It appeared that the suit in question was 
brought by one Seeley agahist Albrecht, in 
a circuit court of the state of Michigan, and 
that a writ of garnishment was issued tlifre- 
In against the bank, as a debtor of Albrecht; 
that Albredit obtahied the discharge of 
the garnishment by living a bond to sat- 
isfy the judgment, as required by statute, 
and drew the money due him from the bank, 
and deposited it with one Rich as Indemnity 
to the sureties on the bond; and thereafter 
no further proceedings wore taken in the 
suit The proceedings in bankruptcy were 
commenced more than a year after the "gar- 
nishment. The assignee sought to stay the 
proceedings in the state court and claimed 
the fund deposited with Rich as part of the 
assets of the bankrupt's estate.] 

George W. Bates, for assignee, petitioner. 

C. E. Warner, for plaintiff in garnishment 

BROWN, District Judge. This case turns 
upon the construction given to the several 
provisions of the bankrupt law with respect 
to the dissolution of attachments, and the 
effect of a discharge. [Rev. St.] § 5044, 
enacts, that the assignment of the bankrupt 
"shall dissolve any attachment made within 
four months next preceding the commence- 
ment of the bankx-uptcy proceedings." Sec- 
tion 5106 provides tliat *'no a-editor whosa 
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debt is provable sball be allowed to prose- 
cute to final judgment any suit at law or 
In equity tUerefor, against the bankrupt, un- 
til the question of the debtor's discharge 
shall have been determined; and any such 
suit or proceedings shall, upon the applica- 
tion of the bankrupt, be stayed to await the 
determination of the court in bankruptcy on 
the question of the discharge, provided the 
suit may proceed to judgment for the purpose 
of ascertaining the amount due," etc Sec- 
tion 5119 declares that "a discharge in bank- 
ruptcy duly granted, shall release the bank- 
rupt from all debts, claims, liabilities, and 
demands which were, or might have been, 
proved against his estate In bankruptcy." A 
distinction Is taken, in the section first above 
quoted, between attachments issued more^ and 
those issued less than four months before the 
commencement of proceedings in bankrupt- 
cy. While nothing is said, in express terms, 
with regard to the former, the dear infer- 
ence Is, that the liens acquired by them we're 
designed to be preserved. Such is the uni- 
form course of decision, and, indeed. It was 
conceded that if the bond had not been giv- 
en, and the garnishment proceedings thereby 
discontinued, Comp. Laws, § 6512, the plain- 
tiff would have been at liberty to prosecute 
his suit, at least so far as to protect his lien 
upon the money in the hands of the gar- 
nishee, and this petition could not have been 
sustained. Peck v. Jenness, 7 How. [48 U. 
S.] 612; Davenport v. Tilton, 10 Meta 
[Mass.] 320; Bates v. Tappan, 3 N. B. R. 
647, 99 Mass. 37C; Bosworth v. Pomeroy, 
112 Mass. 293; Bowman v. Harding, 4 N. B. 
E.20, 56 Me. 559; Stoddard v. Locke, 9 N.B. 
R. 71, 43 Vt 574; Daggett v. Cook, 37 Ctonn, 
341; Valliant v. Childress, 11 N. B. R. 
317, 21 Wall. [88 U. S-] 643. It is hisisted, 
however, that as soon as the bond was filed, 
and the suit In garnishment discontinued, 
the action became a purely personal one, 
and subject to be barred by a discharge, as 
if no garnishment had ever issued. The ques- 
tion does not seem to have been pa^ed upon 
in the federal courts. The state authori- 
ties are in direct conflict In the case of 
Carpenter v. Turrell, 100 Mass. 450, where 
the attachment was dissolved by a bond, 
the court held a discharge in bankruptcy a 
good plea to the further prosecution of the 
suit; the argument being, that the bond was 
not Intended as a substitute for the attach- 
ment. "It does not merely restore the pos- 
session of the property to the debtor, sub- 
ject to the attachment; it dissolves the at- 
tachment utterly. It is not given for the 
property itself, nor as security for its value; 
but for the payment absolutely of the judg- 
ment, when recovered in the suit, whatever 
may be its amount." A somewhat similar 
question had arisen imder the insolvent law 
of the state, in Lorlng v. Eager, 3 Cush. 188, 
In that case it appeared, however, that the 
attachment would have been dissolved If no 
bond had been given, and the court observed, 



taking in this regard apparently a different 
view from that entertained in the latter case, 
"the bond was a security substituted for the 
security obtained by the attachment of the 
defendants* property; and we cannot sup- 
pose that the legislature intended that the 
plaintiffs should have any greater rights 
under the bond, in a case like this, than they 
would have had under the attachment" 

The case of Payne v. Able, 4 N. B. R. 220, 
7 Bush. 344, though an apparent authority 
In favor of the petitioner, is really of no 
perthionce, as tlie attachment was levied 
less than four montlis before the petition 
was filed. The case of Williams v. Atkin- 
son, 30 Tos. IG, also relied upon by the pe- 
titioner here, does not seem to me to have 
any bearing upon the case. The discharge 
in bankruptcy was held to be a good plea, 
notwithstanding the attachment proceedings 
were commenced more than four months 
before the bankruptcy, upon the ground 
that the remedy of the plaintiffs in attach- 
ment was in the United States court In 
so far as this case is an authority at all, it 
seems to be in conflict with the other cases 
above cited upon the same subject The 
case of Carpenter v. Tmrell is criticised by 
the New York courts, in Holyoke v. Adams, 
10 N. B. R. 270, in which, under similar cir- 
cumstances. It was held that the discharge 
In bankruptcy would not prevent judgment 
being recovered, and the sureties upon the 
bond being boimd therefor. Motion was 
made in this case for a stay of proceedings, 
and the court held that the execution and 
delivery of the undertaking In attachment 
was In legal contemplation a continuation of 
the attachment proceedings. "The proprie- 
ty of this is apparent from the obligation 
assumed by the stu:eties, which Is to pay 
any judgment that may be recovered in the 
action, the sureties thus agreeing to do ex- 
actly what the property seized would do 
when applied, viz. pay the judgment ob- 
tained, and also from the presumption that 
the property levied upon would have re- 
mained in statu quo imtil the judgment was 
recovered, If the undertaking had not been 
given." Hie case was carried through the 
special and general terms of the supreme 
court, and flnally to the court of appeals, 
the opinion of which is published in 59 N. 
Y. 233. It is but just to say, however, that 
the question was not directly passed upon 
by the court of appeals. The supreme coiu*t 
of New Hampshire, In Zollar v. Janvrin, 49 
N. H. 114, indicated a very decided opinion 
in the same direction, although the case 
went off upon another point The court 
observes: "It would seem to be beyond 
doubt, that if it be tlie policy of the law to 
protect such securities, its protection should 
also be extended to the case where, for the 
beneflt of the debtors, the lien of an attach- 
ment is only dissolved by the substitution 
of another security." In my opinion these 
cases enimciato the sounder principle. It 
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was the obvious Intent of the legislature 
to preserve tlie Hen of attachments acquired 
more than four months before the com- 
mencement of bankruptcy proceedings, as 
well as to annul writs thereafter issued; 
and we are bound to give effect to this in- 
tention, even if , in so doing, we depart from 
the letter of other general provisions of the 
statute in sections 5106 and 5119 relative to 
discharges. 

In Peck V. Jenness, 7 How. [48 U. S.] 
623, it is said: "But it is among the ele- 
mentary principles with regard to the con- 
struction of statutes, that every section, pro- 
vision, and clause of a statute shall be ex- 
pounded by a reference to every other, and 
if possible, every clause and provision shaU 
avail and have the effect contemplated by 
tlie legislature. One portion of a statute 
sliould not be construed to annul and de- 
ijtioy what has been clearly granted by an- 
otlier. The most general and absolute terms 
of one section may be qualified and limited 
liy conditions and exceptions contained in 
another, so that all may stand together." 
This language was used by the court in an 
endeavor to harmonize two apparently con- 
dictiug provisions of the bankrupt act of 
1841, similar to these; one of which de- 
clared that a discharge should be deemed a 
full and complete discharge of all debts 
provable under the act; and the other of 
which provided that nothing In the act con- 
tained should be construed to annul, destroy, 
or impair any liens. The language seems to 
me pertinent to the case imder considera- 
tion. See, also, Chesapeake & O. Canal Co. 
V. Baltimore & O. R. Co., 4 GID. & J. 1152; 
Brown v. Somerville, 8 JId. 444; Jackson v. 
Collins, 3 Cow. 89. I deem it inconsistent 
with the general purpose of the act to hold 
that the lien of a creditor, lawfully ac- 
quired by his diligence, shall be lost by the 
debtor giving a bond to satisfy the judgment, 
im action entirely beyond the control of the 
creditor, and one which was designed to 
secure, not to defeat, the ultimate payment 
of his debt The bankrupt law has wisely 
Interposed to protect the property of an In- 
solvent debtor from being swallowed up by 
attachments issued upon the eve of bank- 
ruptcy, but has not Interfered with liens ac- 
quired In the ordinary course of business, 
and before Insolvency Is threatened. But 
under the construction given by the Massa- 
chusetts courts, the preference of the attach- 
ing creditor is lost, if the debtor is sufficient- 
ly responsible to obtain a bond, while it 
Is preserved, If bis situation Is so desperate 
as to make the release of the property im- 
possible. Subsequent cases In the same court 
Indicate the serious consequences likely to 
follow the practical enforcement of ttiis 
doctrine. In Hamilton v. Bi-yant, 14 N. B. 
R. 479, 114 Mass. 543, the bond in attach- 
ment was not given until the adjudication 
in bankruptcy, and two years after the com- 
mencement of suit; and yet the court held 



the plaintiff was not entitled to a special 
judgment against the defendant and sure- 
ties. Braley v. Boomer, 12 N. B. K. 303, 
116 Mass. 527; Johnson v. Collins, 12 N. B. 
U. 70, 117 Mass. 343. From this, then, it 
results that any attachment lien existing 
on the property of the banlcrupt at the time 
of filing ,the petition, may be defeated by 
any person Interested adversely to such lien 
(as, for instance, another creditor or the 
assignee) giving a bond In the name of the 
defendant, with sureties, to pay the judg- 
ment; in other words, securing the debt by 
a bond which can never be made available- 
itself, and which destroys the security the 
plaintiff already had. A more complete sub- 
version of the legislative intent can scarce- 
ly be imagined. I think the language used 
in section 5044 should be construed to quali> 
fy the general provisions of the later sec- 
tions with regard to discharges. It may be 
the assignee is entitled to a temporary stay 
of proceedings until the question of a dis- 
charge is determhied, to enable him to ap- 
pear, plead the discharge, and raise the 
question In the state court; but as the pe- 
tition was not framed upon that basis, and 
the suggestion was not made upon the ar- 
gument, it Is unnecessary to pass upon this 
question. The petition must be denied with- 
out 'prejudice. 
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[1 Flip. 341f 6 Chi. Leg. News, 296.] 

Circuit Court. N. D. Ohio. April Term, 1874. 

Husband and Wife — Actio.v agaixst Wjfe — 

JOUQMEXT BY l^EFAOLT — VaCATIOM — COltUEC- 
TION BY WkIT of EltltOtl CoilAM NoHIS. 

1. Defendant moved to set aside judgment 
talsen on a promissory note, on the ground that 
the maker of the note was at the beginning of 
the suit a married woman: Edd, that the fact 
of coverture at the commencement of the suit 
and entry of judgment are questions of fact^ 
and that a writ of error coram nobis will he. 

2. That on motion and affidavits the same 
may be reversed and set aside at any time dur- 
ing the coverture and before the satisfaction of 
the judgment. 

3. Coram nobis in cases of coverture to set 
aside irregular judgments against married 
women — motion in place of the writ less ex- 
pensive, and the more modern practice. The 
appropriate use of the writ of error coram nobis 
is to enable a court to correct its own errors. 

4. To give jurisdiction against a married 
woman in a suit at law, her liability must ap- 
pear in the proceedings affirmatively, and will 
not be inferred. 

5. In equity her separate property may be 
reached, and she may be charged, but at law 
she cannot confess judgment, and judgment by 
default may be set aside. 

[At law. Action of assumpsit by Georgo 
Albree and another against Maria B. John- 
son, aiotion by defendant to stay execution 

^[Reported by William Searcy Flippin, Eaq.^ 
and here reprinted by permission.] 



ALBREE (Case No. 146) 



[1 Fed. Cas. page 818] 



aud set aside judgment, with application for 
writ of error coram nobis. Motion granted.] 

WBLKER, District Judge. This was an 
action of assumpsit commenced by the plain- 
tiffs against the defendant, on the 16th day of 
September, A. D. 1868, upon a certain prom- 
issory note. The declaration alleges "that 
whereas the said Maria E. Johnson, wife of 
one W. S. Johnson, by the said W. S. John- 
son, her agent, for that purpose duly au- 
-thorized, on the 7th day of October, 1867. at 
Pittsburgh, Pa., made her promissory note 
In writing, and delivered the same to the 
said George Albree & Son, and thereby prom- 
ised to pay to the order of the said George 
Albree & Son, the sum of $776.56 one day 
^ter the date thereof," and alleging promise 
to pay, and that it was not paid. At the 
September term, 1868, of this court, judg- 
ment was rendered on default against tlie 
•defendant for the sum of $826.35, and costs 
of suit. Execution was issued on the judg- 
ment on the day of r ^^ !>• 1874, 

^nd placed in the hands of the marshal for 
service. On the 25th day of October, 1874, 
William S. Johnson and the above-named 
Maria B. Johnson filed a motion in this com-t 
for a stay of execution and to set aside the 
judgment, and for grounds of their motion 
allege and state that when the said action 
was commenced against the said Maria B. 
Johnson, and at the time when judgment 
was so rendered against her, she was, and 
■ever since has been and still is, the lawful 
wife of the said William S. Jonnson; and 
that the said Maria B. Johnson, so being a 
married woman at the time of the com- 
mencement of the action and rendition of 
Judgment, the judgment so rendered against 
her was without authority of law, and was 
and is irregular, unauthorized and void. The 
motion is supported by affidavits showing 
that the defendant, at the time this suit was 
commenced, and judgment rendered, was 
.and now is a married woman, the wife of 
William S. Johnson, who joins her in this 
motion. The said Maria E. Johnson, with 
her husband, also at the same time presents 
an application for the allowance of a writ 
•of error coram nobis, and assigns for error 
in fact, that she was a married woman at 
the time of the commencement of this suit 
and rendition- of judgment, and asiks, if said 
motion be overruled, that a writ of error 
be allowed on her application, and the re- 
versal of the judgment for the reasons afore- 
said by this court. 

The first question that arises in the con- 
sideration of this motion and application, 
is: Did the coverture of the defendant, 
Maria E. .Tolmson, at the time this suit was 
commenced and judgment rendered, consti- 
tute an error in fact, so as to entitle her 
to a writ of error coram nobis to reverse 
tbe judgment rendered by default? Gener- 
ally errors in fact are such as affect the 
judgment and do not appear upon the record. 



The record In this case nowhere shows that 
the defendant was a married woman at the 
time suit was commenced and judgment ren- 
dered. It is a fact brought to the notice of 
tlie court in this motion by afiidavits. The 
declaration does state that at the time she 
executed the note sued upon, she was the 
wife of one W. S. Johnson. The note ta 
dated the 23d of October, 1867, nearly a year 
before the commencement of suit. The judg- 
ment is a personal one against her as though 
she were a femme sole. It is laid down in 
many authorities, that among the errors in 
fact for which error coram nobis lies, are: 
1st— The deatli of one of the parties at the 
commencement of the suit; the appearance 
of an infant in a personal action by an at- 
torney, and not by guardian; the coverture 
of either party at the commencement of the 
suit when her husband is not joined with her. 
Bouvier's Dictionary, [Vol. II.] 664, and the 
autliorities there cited. Again, in Pickett's 
Heirs v. Legerwood, 7 Pet. [32 U. S.] 148, it 
is said: "The cases for error coram nobis 
are enumerated without any material varia- 
tion in all the books of practice, and rest on 
the authority of the sages and the fathers of 
the law. I will refer to the pages of Arch- 
bold for the following enumerations: "Error 
in the process or through default of the 
clerk; error in fact, as where the defendant, 
being imder age, sued by attorney in any other 
action but ejectment; that either plaintiff or 
defendant was a married woman at the com- 
mencement of the suit, or died before verdict 
or interlocutory judgment, and the like." In 
the ease of Dows v. Hai-per, 6 Ohio, 520, it 
is said: "The supreme court being om* high- 
est judicial tribunal, no other court can ex- 
amine its proceedings, and if the writ of er- 
ror coram nobis resident is refused in our 
practice, wrongs resxUting from the errors in 
fact of this court would remain without re- 
dress. The supreme court of New York has 
adopted the like practice. [Dewitt v. Post,] 
11 Johns. 460." In this case the error in fact 
assigned was the death of Payne, one of the 
plaintiffs, before judgment; and the writ was 
allowed. In Brock. 162, [Strode v. The Staf- 
ford Justices, Case No. 13,537,] Chief Justice 
Marshall, in a case where the defendant died 
before judgment, in the circuit court of tlie 
United States, in the district of Virginia, 
after some fourteen years had elapsed, al- 
lowed a writ of error coram nobis, to reverse 
the judgment, on the petition of defendant's 
administrator, for this alleged error in fact; 
and on the hearing reversed the judgment 
for that error. In Harris v. Hardeman, 14 
How. [55 U. S.] 337, it was decided, that the 
circuit court, on motion, may set aside a 
judgment of a former term, on default of a 
defendant who had no notice of the action, 
holding the judgment merely void, and that 
the court had power summarily to declare it 
inoperative and stop proceedings under it. 
These authorities, it seems to me. clearly 
show that errors in fact can be reviewed ou 
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writ of error coram nobis; and that among 
the errors of fact against -wliicli relief will be 
gnmtcd is coverture of the defendant at the 
time of judgment. 

Can the same thing be efEected by a mo- 
tion for that purpose, supported by affida- 
vits? In 7 Pet [32 U. S.] 148, already i-e- 
f erred to, the supreme court say: "It can- 
not be questioned that the appropriate use 
of the writ of error, coram nobis, is to en- 
able a court to correct Us own errors; those 
errors which precede the judgment. In prac- 
tice, the same end is now generally attained 
by motion, sustained. If the case require it, 
by affidavit." It will be remembered that in 
this case the court enumerated the errors in 
fact for which error coram nobis would lie, 
and among them that the defendant was a 
married woman, etc. In 14 How. [55 U. S.] 
34G, referred to above, -the court say, In relation 
to the practice of the court: "It is believed 
to be the settled modem practice, that in all 
instances in which irregularities could for- 
merly be corrected upon a writ of error coram 
nobis, or audita querela, the same object 
may be effected by motion to the court as 
a mode more simple, more expeditious and 
less fruitful of difficulty and expense." In 
this case, the court also say: "In this case 
the caiise was still imder the control and cor- 
rection of the court for the enforcement of 
Its judgment, and the supervision of its own 
process; and in the exercise of this function, 
it was competent for it to look back upon 
the entire progress of the case up to the writ 
and Indorsements thereon, under the rule 
already stated as applicable to judgments 
by default, and to correct any irregularities 
which might be aetected." These cases in 
the federal courts stem to settle that errors 
in fact may be reached as well by motion as 
by writ of error coram nobis. 

Let us now examine whether a personal 
judgment can be sustained against a mar- 
ried woman. There Is no claim that this 
judgment is anything but a personal judg- 
ment, although it is attempted nnder it to 
reach defendant's individual property to sat^ 
Isfy it This is important as bearing upon 
the point raised by coimsel for the plaintiffs, 
that a judgment by default should not be set 
aside unless a good defense is made out for 
the defendant, as well as with reference to 
the validity of the judgment rendered against 
the defendant, then being a man-ied woman. 
In Swan's Practice, (page 111,) in a note, It 
is said: "A married woman is not, in general, 
competent to enter into contracts so as to 
render her liable to a personal decree or judg- 
ment." In Watkins v. Abrahams, 24 N. T. 
70, it Is said: "I do not understand that a 
personal judgment can be entered against a 
femme covert by confession. There are good 
reasons why this cannot be done. In the 
first place, the common law courts in Eng- 
land and this country do not allow a judg- 
ment in personam to be given against a 
femme covert It has been so long and w^ 



settled that such a judgment could not be 
rendered against her, that it has been held 
erroneous, and such judgments invariably 
have been set aside on motion." In the case 
of Swayne v. Lyon, 67 Pa. St. 43C, the court 
say: "An erroneous judgment upon a bad 
declaration collaterally may be a valid judg- 
ment—the declaration showing no legal cause 
of action whatever. But I apprehend that 
cannot be as against a married woman. 
Every judgment against her which does not 
show on its face her liability, is a void judg- 
ment. This is the principle of Caldwell v. 
Walters, 6 Harris, [18 Pa. St.] 79." In Grif- 
fith V. Clarke, 18 Md. 457, It is decided that 
"a promissory note signed by a femme covwt 
cannot be enforced against her by any pro- 
ceeding at law. A judgment by default 
against her, when sued at law, Is a nullity." 
In Morse v. Toppan, 3 Gray, 411, a judgment 
was rendered against the defendant, a mar- 
ried woman, by default. In a suit on the 
judgment afterward brought, Chief Justice 
Parsons said: "The fact that the defendant 
was a married woman when the judgment 
was rendered against her, would alone be a 
good bar to this action. It would be the 
same as if she had entered into an. obligation 
by bond at the same time, to which she might 
have pleaded non est factum. A judgment 
is in the nature of a contract— it Is a special- 
ity, and creates a debt, and, to have that 
effect, it must be taken against one capable 
of contracting a debt" In Kerr on Frauds, 
(page 148.) it is stated: "At law, a married 
woman is under an absolute incapacity to 
bind herself by any agreement Her sep- 
arate existence Is not contemplated, but is 
merged by the coverture In tliat of her hus- 
band. But in equity, the case Is wholly dif- 
ferent. Her sepairate existence, both as re- 
gards her liabilities and her rights, is ac- 
knowledged in equity to the extent of the 
property she enjoys for her separate use. 
In respect to such property, she is capable of 
disposition and doing other acts as if she 
were a femme sole." In the case of PhllUps 
V. Graves, 20 Ohio St. 371. the supreme court 
of Ohio review fully the rights and liabilities 
of married women at common law, as well 
as under our statutes. The suit was brought 
against the wife, joining her husband therein, 
upon a written contract signed by the wife 
alone for the purchase of a piano, and the 
petition alleged and set forth that she had 
separate property, and intenaed by the con- 
tract to charge that for the payment of the 
piano so purchased for her separate use. 
It was a proceeding in equity. In delivering 
the opinion, the court say: "Thus, a strange 
anomaly exists in English and American ju- 
risprudence. Courts of law and courts of 
equity co-exist in the same realm; the former 
merging the legal existence of the wife in the 
husband; the latter recognizing her separate 
existence; the former declaring her inoapabl© 
of acquiring, holding, or disposing of proper- 
ty; the latter recognizing her ability to ao- 
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quire, control, and dispose of her estate; the 
former denying lier capacity to contract, or 
to sue or to be sued; tlie latter enforcing iier 
agreement by granting relief both for and 
against her." Again: "While the judge de- 
clares her conti*acts absolutely void, the chan- 
cellor proceeds in rem, and charges her 
separate estate as equity and good conscience 
may require." In reference to our statutes, 
"iu relation to the rights and liabilities of 
married women," the court further say; 
"These statutes do not, nor were they in- 
tended to, abridge the powers, or restrain or 
limit the jurisdiction of courts of equity i^ 
relation to the separate estates of married 
women; but, on the other hand, they do en- 
large the jurisdiction of the chancellor, in so 
far as the general property of married women 
is charged, by the force of these statutes, to 
separate property. The legislative intention 
was to change the legal status of married 
women, and declare their legal rights and 
liabilities." This case also settles that the 
proper remedy to reach the separate prop- 
erty of married women for their liabilities 
is by proceedings in equity. It is claimed by 
the plaintiffs that under the Ohio statutes, 
in force at the commencement of this suit, 
a maiTied woman was liable to be sued for 
her contracts, the same as if femme sole; and 
I am cited to the second section of the act 
"concerning the rights and liabilities of mar- 
ried women," as conferring the right to sue 
and be sued. This section provides that un- 
der certain circumstances, on application to 
the court of common pleas, the court may, 
by an order or judgment, invest her with that 
power. Tlie declaration in this case does not 
aver that -any such proceedings were had. 
In the absence of such averment, the court 
cannot presume such proceedings. To give 
jurisdiction against a married woman iu a suit 
at law, her liability to be such must appear 
in the proceedings affirmatively, and will not 
be inferred. I have examined the authorities 
cited by counsel for the plaintifCs, and find 
that they do not materially conflict with 
those bearing upon the questions involved 
in this case already alluded to. Most of them 
are upon the point that judgment will not 
be disturbed on motion at a subsequent term 
of the court. But they are in cases where 
service was properly made, and no disabilities 
of the defendants alleged as a ground for the 
motion. On a careful review of the au- 
thorities, ^vlng them such examination as 
seemed to be necessary to fully understand 
the principles decided by them, I have ar- 
rived at the following conclusions: 

1st— That the coverture of the defendant at 
the commencement of this suit, and rendition 
of judgment herein, is a question of fact that 
might be remedied by writ of error coram 
nobis, and same reversed on such writ. 

2d— That the same end can be attained by 
a motion supported by affidavits, at any 
time before the satisfaction of the judgment, 
and during existence of the coverture. 



3d— The defendant, Maria E. Johnson, on 
the showing made on the motion, is entitled 
to have the execution issued upon the judg- 
ment set aside, and also the judgment ren- 
dered against her on default set aside, and 
be let in to defend the action; and I direct the 
order to be accordingly entered. 
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ALBRIGHT v. CELL-ULOID HABNESS- 
TRIMMING CO. 

SAME V. SAME. 

[2 Ban. & A. 629; 12 O. G. 227; Merw. Pat 
Inv. 254.]^ 

Circuit Court, B. New Jersey. June, 1S77. 

Patents van Inventions — Keissoe — Anticipa- 
tion— Infringement— Expekimextal tf.SEK. 

1. It is not necessary that a reissue should 
embrace everything found in the original, since 
the prohibition of the act is limited to the add- 
ing of new matter to the specifications. 

2. There is no obligation upon the patentee 
to claim all things in the reissue which were 
claimed in the original invention. 

3. On the question of originality, mere ex- 
periments never put to practical use, are not 
anticipations. 

[See Aiken v. Dolan. Case No. 110.] 

4. He is the first inventor and entitled to the 
patent, who, being an original discoverer, has 
first perfected and adapted the invention to 
actual use. 

5. An experimental making and user of a 
patented article is a technical infringement. 

6. Reissued letters patent No. 5,155, granted 
to complainant, November 26th, 1872, for im- 

£rovement in dies for finishing rubber-coated 
arness mountings, held valid. 

In equity. 

J. C. Clayton, for complainant. 
A. S. Hubbell, for defendants. 

NIXON, District Judge. There are several 
suits pending between these parties, and I 
will first consider the case which was de- 
nominated "No. 1" on the argument, and 
which has been brought against the defend- 
ant corporation for infringing certain letters 
patent, numbered 5,155, for "improvement 
in the manufacture of rubber-coated harness- 
trimmings," being a reissue to the complain- 
ant, of the date of November 26th, J872, the 
original patent having been granted February 
13th, 1872, and antedated January 27th, 1872.' 
The only claim of the reissue is for the dies, 
a tool adapted to do a particular work, and 
the complainant states in his schedule to the 
reissue, that his invention consists in making 
and using a pair of dies for pressing, finish- 
ing, polishing and trimming the edges of the 
vulcanized coating of harness-trimmings, such 
as rings, buckles, terrets, hooks and like 

'[Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. Partially reported in Morw. Pat. 
inv. •jrA.I 

^[See note at end of case.] 
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articles. The answer of the defendant sub- 
stantially denies the infringement, and that 
the complainant was the original and lirst 
inventor of the dies described in the reissue, 
or any material part thereof, alleging that 
the same was used by a number of persons, 
whose names and places of business are set 
forth. It further alleges that the thing pat- 
ented had been described in printed pubhca- 
tions prior to complainant's alleged discov- 
eiy or invention, and more particularly in a 
number of English and American patents 
therein enumerated; that the same had been 
In public use, or on sale, in this eoimtry for 
more than two years before the complain- 
ant made application for his original letters 
l)atent; and, also, that the reissue was not 
for the same invention as was fully described 
in the original patent. Such groimds of de- 
fence necessarily involve the constniction of 
complainant's Invention; and in order to con- 
strue it Intelligently, we must first examine 
the original patent Including the specifica- 
tions, drawings, etc., and ascertain, if we 
can, what the patentee discloses and claims 
therein to be his invention; then look at the 
reissue to see whether any other or different 
invention Is set up; and next consider the 
istate of the art at the date of the patent 
to learn from thence what the patentee Is 
entitled to claim as his own. 

The case, as prepared and ably argued 
by the counsel, covers a very extensive field 
of investigation, and, having given to It the 
care and attention which its importance to 
the parties seems to demand, we shall pro- 
ceed to briefly state our conclusions, rather 
thau the processes of reasoning by which 
tliey have been reached. In the specifications 
of the patent, the patentee states, that his 
Invention consists of making a pair of dies 
for pressing, polishing and trimming the 
edges of the rubber coating of harness-trim- 
mings, so as to Imitate stitching, and to finish 
each article without hand-labor. In other 
words, he proposes with an instrument or 
tool to do an old thing in a new and better 
way. He was not the first to use dies in 
the manufacture of rings, buckles, terrets or 
other harness-mountings, nor the first to 
imitate leather stitching on rubber-coated 
articles, nor the first to denslfy and polish 
with dies plastic compositions, surrounding 
a metnl core, by heat and pressure. Numer- 
ous English and American patents— as, nota- 
bly, the patent to Thomas Deakln, December 
22d, 1S42, for the use of metallic dies to re- 
ceive the metal skeleton; the English patent 
to Newton, September 4th, 1851, and to 
Moses Poole, March 28th, 1853, for the Good- 
3'ear invention of applying india-rubber com- 
positions in making and finishing parts of 
harness; the patent to William Green, Au- 
gust Cth, 1857, in regard to imitation stitch- 
ing; and the American patent to Welling, 
dated April 28th, 1862, for pressing and solid- 
ifying the mass of any plastic composition 
around an Iron ring by means of dies— reveal 
iFBD.CAS. — 21 



ntethods of separately accomplishing those- 
dlfferent results. 

The operation of the invention is simple, 
A metal ring, buckle or other article is- 
coated with the rubber and placed In one of 
the dies, and the other die is pressed dowtt 
upon it. The dies, or the article itself, are- 
moderately heated, so that the pressure of 
the polished dies will polish or finish the- 
article. The dies are beveled off at a and c- 
of Fig. 2 of the drawings, so as to form shari>- 
edges. These edges a cut off the waste at 
the inner side of the ring, while the edges e 
cut off the waste on the outer side. In this 
way the act of pressing together the dies 
polishes, trims and finishes each article in 
the best and quickest manner, e shows 
the indented lines, which produce an Imita- 
tion of stitches. The dies touch each otin"-. 
X, y, and z, so that they cannot cnish the 
article placed in them. The claim of the pat- 
ent In the original Is for— "The constniction 
and operation of the dies A and B with 
cutting-edges a and c, substantially as de- 
scribed, for finishing rubber-coated harness- 
mountings." 

On the 26th of November, 1872, the patent 
was reissued in two divisions, as is expressly 
authorized by section 491G of the Revised 
Statutes. Of these Division A, numbered 
5,155, was for the dies, and Division B, num- 
bered 5,156, for the process of manufactur- 
ing metallic harness-trim mings covered with 
rubber or other known vulcanizable gum. 
Suit No. 1 was brought for Infringement of 
the reissue No. 5,155. A comparison of the 
specifications, drawings and claims fails to 
show that any new matter has been intro- 
duced Into the reissue which did not appear 
in the original patent. It is true that Division 
A does not embrace eveiything which Is^ 
found In the original; but It Is not necessary 
that It should, since the prohibition of Uie- 
act Is limited to the adding of new matter 
to the specifications, and there is no obliga- 
tion upon the patentee to claim all things 
in the reissue which were claimed In the 
original Invention. Carver v. Bralntree- 
Manufg Co., LCase No. 2,485.] Of what,. 
then, does the invention consist as describedJ 
in the reissue? We have a die In two parts;, 
so constructed as to press, solidify, polish and' 
trim the edges of a partially made ring with- 
an Iron core, and to impart to it by a single- 
operation the desired form, rib and imita- 
tion stitch, and at the same time separating: 
the waste material from the article. It em- 
bodies the following features: (1) A central 
cavity for the body of the article to be- 
formed; (2) a recess surroimding the cavity 
In which to form a projecting rib adapted to- 
receive ornamentation; (3) provision, by 
grooves, for the escape of the surplus mate- 
rial; (4) cutting or defining edges to sepa- 
rate the surplus material on the inner and 
outer edges of the article; (5) concentric 
recesses to receive the waste; and (6) bear- 
ing-surfaces to determine the thickness of 
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the finished artide. and to prevent crushing 
the same. Whether this is a new device or 
not, does not depend upon the question 
whether the separate instrumentalities are 
new, but rather upon the question whether 
any new and useful result is produced by 
their combination. The evidence seems to 
be, that the compiaimint, who is also the pat- 
entee, has been able, by the use of this die, 
to bring upon the market a better article of 
nibber-coated harness-trimming, with less 
labor and expense, than had before been pro- 
duced. Before its introduction, the workmen 
were in the habit of placing the soft rub- 
ber around the metal core, and, as a prehm- 
inary step, of putting it through the process 
of vulcanization, after which the article was 
trimmed, polished and finished by hand, and 
the stitches marked thereon with the sharp- 
pointed wheel. These separate and labo- 
rious methods have been superseded by the 
complainant's invention. Not much time 
need be spent upon the inquiry whether the 
defendant corporation has infringed. 

At complainant's request they produced a 
pair of finishing-dies, such as they used in 
the manufacture of celluloid-coated harness 
trimmings, and the same has been marked 
complainant's Exhibit No. 12. Complainant's 
Kxhibit No. 7 was put in to show the die 
described and claimed in reissue No. 5,155, 
and the questi(m is whetlier the use of the 
former is an infringement of the clinracter- 
istic devices of the latter. Their features 
cf resemblance are more numerous tlian their 
features of dissimilarity. Even where they 
are not identical in form, they seem to be 
so in function. For instance, the sharp cut- 
ting-edges descnbed and appearing In Bx- 
liibit No. 7, are not described and do not 
appear in Exhibit No. 12. Their absence, 
and the substitution In their place by the 
defendants of the broad bearing-surfaces, was 
largely commented upon by their counsel on 
the argument, and it was assumed that such 
a change effected a substantial difference in 
the mode of operation of the two dies; but 
actual experiments shown do not sustain the 
assumption. It was found that the dividing- 
ridge in Exhibit 12— the defend;int's die- 
through bearing-surfaces, acted also as cut- 
offs of the surplus material, and produced 
substantially the same result at the sharper 
cutting-edges of Exhibit 7— the complainant's 
die. A thicker tin was ordinarily left on 
the outer rim of the article pressed in the 
one case than in the other, and where a coat- 
ing material was used less dense th:in the 
Iiard i-ubber, such as celluloid, it seems tl'iat 
the broad bearing-surface insured a better 
finish than the cutting-edges, by holding more 
of the material within the dies for solidifica- 
tion and polish; but the construction and 
mode of operation of the two dies are so 
substintialiy aUke that the use of Exhibit 
No. 12 must be held to be an infringement 
of Exhibit No. 7. 
Nothing was brought forward in the case 
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which casts serious doubts upon the ori^nal- 
ity of the complainant's patent, except the 
Sturgls die. Exhibit No. 18, produced by the 
complainant Mr. Sturgls says that, in the 
spring or summer of 18(i5, he made a pair 
of dies to press up a composition with which 
he wished to coat an iron buckle to imitate 
the stitched leather buckle. He pressed up 
different compositions, experimenting with 
leather and paper and cloth. He never 
made any quantity, or ever put any on the 
market, "being a mere matter of experiment- 
ing." It does not appear that these experi- 
ments were successful, as he testifies that 
he abandoned them and laid the dies away 
upon the shelf in his shop, where they re- 
mained imtil they were brought out for the 
purpose of defence in this case. He did not 
perfect or adopt his invention, if he made 
one, to successful use. His dies were first 
made as molds or stufiing-boxes, with holes 
at the back, through which he forced the 
composition around the iron frame previ- 
ously placed in the die. That mode did not 
work successfully, as the tendency was for 
the composition to force the iron frame out 
of place. He then closed up the openings 
with solder, and, instead of forcing in the 
composition, he placed it above and below 
the iron frame before the die was closed. 
He experimented alone about a couple of 
months, and pressed up, with these differ- 
ent materials, probably a half -gross of buck- 
les. He falls everywhere in his testimony 
to indicate that he regarded his device, 
whether used as a stuffing-box or a die, as 
of any practical value, and he ceased for 
years all efforts to make it successful. Un- 
der these circumstances what he did must 
be put in the category of abandoned ex- 
periments. "He is the first inventor," says 
the supreme court in Whiteley v. Swayne, 7 
Wall. [74 U. S.] 685, "and entitled to the 
patent, who, being an original discoverer, 
has first perfected and adapted the inven- 
tion to actual use." Gayler v. Wilder, 10 
How. [51 U. S.] 477; Washburn v. Gould, 
[Case No. 17,214;] Parham v. American But- 
ton Hole, etc., Co.. [Id. 10,713;] The Corn- 
Planter Patent, 23 Wall. [90 U. S.] 181. Let 
a decree be entered in case No. 1 for an in- 
junction and account, according to the 
prayer of the bill of complaint 

It is not necpssary to make any oxtcndod 
reference to case No. 2. The suit is brought 
for the Infringement of letters patent No. 
137,873. issued to the complainant April 15, 
1873, for "unprovements in the manufacture 
(.f nibber-coated harness-trimmings." The 
patentee says in the specification that ihe 
natmre of his invention consists In the forma- 
tion of a die constructed of two cr more 
pieces for stamping and finishing liamets or 
carriage trimn.iugs. when a metallic body is 
covered with suitably prepared rubber or 
other equivalent substances, without having 
any refuse or surplus material in the ai<* 
when the process is done, and he alleges 
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tliat It is an improvemont on the patent 
Ipsupd to hlra February 13tli, 1872, and re- 
issued In two divisions, November 2Gth, 1S72. 
nis claim is for "tlie die A B, constructed 
«!ubstantially as described, lor pressiug and 
linisliing composition-coated harness or cai'- 
riage trimmings without leaving any refuse 
material in them, as set forth." Tho ini- 
liroveinent, therefore, consists In a die that 
finishes and polishes tlie coated article with 
no provision for waste or surplus uiaterijil. 
Have the defendants infringed by making or 
using such a die? They admit in their an- 
swer tiiat subsequent to the date of the said 
letters patent No. 137,873, among other ex- 
periments made or caust»d to be made at 
Iheir factory in Newarlc, In the course of 
perfecting their manufacture of harness-trim- 
mings coated with celluloid, they tried dies 
of substantially the form and constniction, 
and having the same operation described in 
said letters patent; but such use was only ex- 
perimental, and the said experiments demon- 
strated the fact that harness-trimmings coat- 
•ed with celluloid cannot be mantifactiu-ed in 
dies thus constructed, and that they accord- 
ingly abandoned the experiment 

It should be said, in justice to the candor 
and franlaiess of the defendant corporation, 
that this admission on their part is quite as 
full as the complainant's proofs. Th^r su- 
perintendent, Lockwood, says that prior to 
July, 1874, he saw in their factory a die 
similar to Exhibit No. 8, which it Is admit- 
ted was constructed according to the patent 
under consideration, and the complainant, 
Albright, testified that he visited the defend- 
ants' rooms in Newark, In October or No- 
vember, 1873, and saw there one large oval 
brace-buclde die and one or two ring-dies 
constructed on the plan of Exhibit No. 8, 
and also buckles and rings, which, from their 
general appearance, he believed had been 
pressed in these dies. That seems to be the 
extent of the testimony as to the making 
and using the dies. It is a technical in- 
fringement, and is sufficient to authorize an 
injimctlon restraining their future use; but 
no reference will be ordered, as no dam- 
age or profits have been shown or suggested. 

[NOTE. Patent No. 137,873 was granted 
April 15, 1873, and, so far as ascertained, was 
not involved in any reported cases, other than 
tlie above prior to 1880. Patent No. 123.G03 
was granted Pebnmry 13, 1872, to A. Albrij^ht, 
and was referred to in Albright v. Teas, 23 O. 
G. 820. Tljis patent was reissued November 
26, 1872, No. 5,155.] 
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The ALBUS.* 

[MS.] 

District Court, S. D. Florida. April 1, 1858. 

Salvage— Anchok Sekvice— Gettixo Ship off 
SnoAL — Amount of Awaup. 

[1. Where a salvor employs two other vessels 
to assist in getting a ship off a shoal by carry- 
ing out anchors, when their help is not in fact 
necessary, the award should not be greater 
than it would be if one vessel had rendered the 
whole service,] 

[2. Where a ship worth $20,000 is aground 
in a perilous position, and employs a schooner 
to carry out her anchors, and by that means 
gets safely off, an award of $2,500 to the 
salvors is suitable.] 

[In admiralty. Libel in rem by Simeon 
Shaw and others agiilnst the ship Albus and 
cargo for salvage. Decree for libelants,] 

Winer Bethel, for libellants. 
W. W. McCall, for respondent 

MARVIN, Disti-lct Judge. This ship, laden 
Tvlth ice, bound to New Orleans, ran ashore 
upon the American shoal. At 8 o'clock In 
the morning the schooner Florida arrived at 
the ship, and was employed by the master to 
aid in getting her off. The ship was among 
shoals, touching slightly, but did not need 
lightening. She needed an anclior, or per- 
haps two carried out, ITie Florida dropped 
her anchor of about one thousand pounds* 
weight, and ran Ker chain and hawser to the 
ship. The Horida failing to get the ship off 
by twelve o'clock, and it being high water, 
the Texas and Jane Eliza were also em- 
ploj'ed. The Texas dropped her heavy an- 
clior, and by tlie use of the two anchoi-s the 
ship -was heaved off by about three o'clock. 
The service rendered was purely anchor serv- 
ice, but Iiighly valuable and meritorious. It 
is doubtful whether the master. In this case, 
could have nm out Ms anchors, and saved Ids 
vessel. But although the employment of the 
Texas and Jane Eliza was, under the circum- 
stances, very proper, yet stUl, I think, 
had tlie master of the Florida made his plans 
a little better, that probably he could have 
extricated the ship without the assistance of 
the other vessels. Although there Is some 
doubt, yet I tliink one vessel was enough for 
the seiwlce. The ship was In considerable 
peril. She may be valued at 520,000. Twen- 
ty-ftve hundred dollars is a suitable compen-- 
sation. 

It is therefore ordered, adjudged, and de- 
creed, that the libellants receive and recover 
In full compensation for their services the 
sum of twenty-five hundred dollars and their 
costs and expenses of this suit, the proctor's 
fee for defending tiie said ship and cargo and 

'[Not previously reported.] 
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other charges; and that the marshal restore 
said ship to the master for and on account 
of whom it mky concern. 
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ALCOTT T. YOUNG. 

[16 Blatchf. 134; 4 Ban. & A. 197; 16 O. Q. 
403; Mcrw. Pat. luv. 272; 7 Reporter, 552.]' 

Circuit Court, S. D. New York. March 31, 

1879. 

Patents por Inventions — Patestabimtt — Com- 
bination — ^Aggkegatjon. 

The letters patent granted to J. Wesley Web- 
ber, August 17th, 1809, fNo. 93,775,] for an 
"improved kindling wood, the claim thereof 
being, "The accompanying or fastening one or 
more fire-lighters, A, to or with the bundle of 
the common article of manufacture known as 
bundle or kindling wood, the fire-lighter to be 
suitably moulded or pressed, and to be made of 
a combustible material, such as resin or tar, 
the ingredients of which I do not claim, my in- 
vention consisting wholly of accompanying or 
fastening a fire-lighter, A, to or with the 
bundle, or at the string, B, of the bundle of 
iliu •■(niiuum iivtu-lf ot maiiufactuiv kmnvii as 
bundle or kindling wood," are void for want of 
patentable invention, 

[Cited in Faulks v. Kamp, 3 Fed. Rep. 900.] 

In equity. [Suit by Charles W. Alcott and 
Catherine C. Magee against Joseph Young 
to enjoin infringement of letters patent No, 
93,775. Patent declared void.] 

Warren G. Brown, for plaintiffs. 
Edward Fitch, for defendant 

BLATCHFORD, Circuit Judge. On the 
17th of August, 18G9, letters patent of the 
United States were granted to J, Wesley 
Webber for "a new and useful improved 
kindling wood." The specification states, 
that the invention is "a new improvement, 
consisting of accompanying or fastening one 
or more fire-lighters to each bundle of the 
common article of manufacture known as 
'bundle or kindling wood,' (see drawhag 
marked 'C,') having for its object, to facili- 
tate the lighting or ignition, by means of 
the said fire-lighter, of wood, thus saving 
the consumer the labor of chopping the 
wood in fine pieces." It further states, that 
the nature of the "invention or improve- 
ment consists in accompanying or fastening 
one or more fire-lighters. A, in a suitable 
manner, or to the string of the bundle of 
the common article of manufacture known 
as bimdle or kindling wood, marked 'C,' In 
the accompanying drawing." The claim is 
in these words; "The accompanying or fast- 
ening one or more tire-lighters. A, to or 
with the bundle of tlie common article of 
manufacture known as bundle or kindling 
wood, the fire-lighter to be suitably mould- 
ed or pressed, and to be made of a combusti- 



^[Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, reprinted in 4 Ban, & A. 197, and 
here republished by permission. Merw. Pat. 
Inv. and 7 Reporter contain partial report only.] 



ble material, such as resin or tar, the in- 
gredients of which I do not claim, my in- 
vention consisting wholly of accompanying 
or fastening a fire-lighter, A, to or with the 
bimdle, or at the string, B, of the bundle 
of the common article of manufacture known 
as bundle or kindling wood." The draw- 
ing represents a cylindrical bundle of kin- 
dling wood, consisting of some 50 pieces 
of substantially uniform length, confined by 
a string tied around the circumference, and 
with a fire-lighter fastened to the string. 
The plaintiffs, as owners of the patent, have 
filed a bill In equity against the defendant, 
foimded on an alleged infringement of tlie 
patent, for an injunction and an account. 
The defendant has answered the bill. The 
answer avers, that the defendant is making 
and selling bundle kindling wood, and that 
he puts into each bundle so made and sold 
by him, a kindler made under letters pat- 
ent of the United States granted to Fred- 
erick D, Cordes and Andre Geiger, October 
31st, 1876, for an "improvement in fire kin- 
dlers," It also alleges, that the invention 
patented was not in fact patentable, or the 
subject-matter of invention. The Cordes 
and Geiger patent is for an invention made 
by Cordes, which consists in making the 
fire Mndler "of a bundle of parallel pieces 
of straw, or other tubular palms, which are 
filled and covered with melted rosin, pitch, 
or other easily combustible material." The 
defendant inserts his kindler in the bundle, 
either next the string or in the body. The 
plaintiffs now apply to the court for a pre- 
liminary injunction, to restrain the defend- 
ant from infringmg the Webber patent, by 
further making and selling what he has so 
made and sold. 

In April, 1875, James Carrlck & Co., being 
the owners of the said Webber patent for 
the city and county of Baltimore, in tho 
state of Maryland, brought a suit in equity 
in the circuit court of the United States for 
the district of Maryland, against James A. 
Hooper, Jr., alleging that said Hooper had 
infringed said patent by making and sellmg 
btmdles of kindling wood with fire-lighters, 
arranged in the manner claimed in said pat- 
ent, and praying relief. In May, 1875, the 
defendant answered the bill, setting up, as 
the only defence, non-infringement An 
amended answer was filed in November^ 
1876, denying the novelty of the invention, 
and giving the names of prior users of it. 
and averring its public use and sale In this 
country for more than two years prior to 
Webber's application for a patent for it, 
and denj'ing infringement Neither answer 
set up that the invention was not patentable, 
or the subject-matter of invention. The 
court, on January 7th, 1878, entered a de- 
cree for the plaintiffs, for an account of 
profits and damages, and made a reference 
to a master to take such account. [Carrick 
V. Hooper, Case No. 2,441a.] The decree 
declared the patent to be good and valid^ 
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and aTV'ardcd a perpetual Injimction. The 
master, by his report, made March 25th, 
1878. after hearing evidence, and being at- 
tended by both parties, reported, that the 
defendant had made no profit from his busi- 
ness of selling bundle kindling wood, but 
Jiad Incurred a loss in conducting the same; 
tliat he had carried on the business of sell- 
ing bundle Idndliug wood in Baltimore city, 
and had made three Idnds, namely, (1) plain, 
(2) dipped, and (3) with a fire-lighter In- 
serted In the bundle; that the plain was 
not claimed to be an infringement; that he 
had made 100,000 bundles of No. 2, and 50,000 
of No. 3; that It appeared that the royalty 
paid in New Yorli by those doing btisiness 
under the Webber patent, was 5 cents per 
100 bundles; that that was a proper sum 
to allow for a royalty hi Baltimore; that, 
if the court should find No. 2 to be an in- 
fringement, the plaintiffs would be entitled 
to recover $50 therefor; and that If the 
court should find No. 3 to be an infringe- 
ment the plaintiffs would be entitled to re- 
cover $25 therefor. On the 18th of May, 
1878, the court made an order that the re- 
port assessing the damages at $75 be con- 
firmed, with costs. 

It Is shown, on the part of the plaintiffs in 
this case, that Alcott, one of the plaintiffs 
in tTitg case, has been receiving royalty for 
the use of the Invention for more than 4 
3'cars; and that Alcott's firm made and 
sold, in 1875, an average of more than 20,- 
000 bundles a week, of bundle kindling wood 
made under the Webber patent. The ad- 
vantages of it are set forth to be, that It 
■COD. be lilndled without shavings or paper; 
that It saves the necessity, of splitting any 
of the wood fine; . that it is convenient and 
economical, as it fmnishes the appropriate 
Amount of Idndler to each separate bundle; 
that it Is always ready and only requires a 
match to kindle it; that, since its Introduc- 
tion, it has been very diflicult to sell the 
■ordinary bundle kindling wood to those who 
have used the kindling wood with the fire- 
iighter in the bundle; and that, when the 
wood Is sold without the fire-lighter. It an 
•only be sold at a considerably less price than 
tlie bundles made under the "Webber patent. 

The specification of the Webber patent 
states, that the invention consists merely 
in fastening the fire-lighter to the bundle 
■of Idndliug wood, or accompanying the bun- 
-dle of kindling wood with the fire-lighter. 
It refers to the bundle of kindling wood as 
a common article of manufacture. Nothing 
is claimed as new in regard to the con- 
stniction, or composition, or sliape, or man- 
ufacture of the fire-lighter. Any old fire- 
lighter may be used as the fire-lighter of 
the patent. The ingredients of the fire-light- 
er are disclaimed. All that is necessary, in 
respect to the fire-lighter, is, that it should 
lie suitably moulded or pressed, and be com- 
bustible and capable of setting fire to the 
wood. 



I do not think that the subject-matter of 
the claim Is a patentable Invention. On tlic 
part of the plaintiffs. It Is sought to distin- 
guish thtR case from cases in wMch Inven- 
tions have been held not to be patentable, 
by the contention, that. In this case, the 
uniting of the fire-lighter with the bundle 
of kindling wood contributes towards the 
common result of lighting a fire, and that ex- 
pense is saved and convenience is promoted. 
It may be true, that, as a matter of trade, 
a bundle of kindling wood with a fire-lighter 
inserted In It, or attached to It, will sell 
more readily than a bundle of kindling 
wood alone, or than a bimdle of .kindUng 
wood separately and a fire-Ughter separate- 
ly; and that a bundle of kindling wood 
with a fire-lighter inserted in it, or attached 
to it, wUl bring a higher price than a simple 
bimdle of kindling wood. It may also be 
true, that the Webber bimdle has the ad- 
vantages In use that are claimed for It 
But, there is no patentable invention in ac- 
companying the bundle with the kindler, 
by attachment or insertion. It might as 
well be claimed, that it was a patentable 
invention to tie a match to a cigar, or a 
straw for drinking to a drinking glass, or 
a fork to a can of food. The case is not un- 
like that of Langdon v. De Groot, [Case No. 
8,059,] where the claim of the patent con- 
sisted in folding thread and cotton Into 
skeins or hanks of a convenient quantity 
for retailing, with a sealed wrapper around 
the same, and a label containing the num- 
ber and description of the article. The In- 
vention was held not to be patentable. In 
the present case, the purchaser of the Web- 
ber bundle gets a bundle of kIndUng wood 
and a fire-lighter. He gets no more than If 
he purchased the two separately. If he 
purchases a given number of plain bimdles 
of kindlbig wood and an equal number 
of fire-lighters, and has them in his house to 
be used, one fire-lighter with one bundle of 
kindling wood, he would Infringe this pat- 
ent, if he should tie the former to the lat- 
ter or Insert the former in the latter. No 
such result can be admitted. The mere 
aggregation of the two things Is not a pat- 
entable combination. Until the kindler is 
lighted there is no Joint result consequent 
on the aggregation of the two. The light- 
ing or combustion of the Webber kindler 
presents nothing new. In contrast with the 
lighting or combustion of a kindler which 
was never tied to or Inserted in the bimdle. 

It does not appear that the question was 
distinctly considered in the case in Mary- 
land. There are numerous cases In the 
courts of the United States which show that 
there is not a suflaciency of invention In 
this case to support the patent. Knight v. 
Baltimore & O. R. Co., [Case No. 7,882;] 
Bean v. Small wood, [Id. 1,173;] Winans v. 
Boston & P. R. Co., [Id. 17,858;] Hotchkiss 
V. Greenwood, 11 How. [52 U. S.] 248; 
Phillips V. Page, 24 How. [05 U. S.] 1G4; 
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Tones t. Morehead. 1 WaU. [68 U. S.] 155; 
Stimpson v. Woodman, 10 Wall. [77 U. S.] 
117; Hicks T. Kelsey, 18 Wall. [85 U. S.] 
670; Hailes v. Van Wonner, 20 Wall. [87 
U. S.] 353; Rubber Tip Pencil Co. v. How- 
ard, Id. 498; Smitb v. Nichols, 21 WalL [88 
U. S.] 112; MiUigan & Higgins Glue Co. v. 
Upton, [Case No. 9,607;] Brown v. Piper, 
01 U. S. 38; Reckendorfer v. Faber, 92 D. 
S. 347; Needham v. Washburn, [Case No. 
10.082;] Dunbar v. Meyers, 94 U. S. 187; 
Mahn v. Harwood, [Case No. 8,906.] The 
English cases are to the same effect Bnm- 
ton V. Hawkes, 4 Barn. & Aid. 541; Saun- 
ders V. Aston, 3 Barn. & Adol. 881; Losh v. 
ITa^e, Webst Pat Cas. 202; Kay v. Mar- 
shaU, 8 Clark & F. 245; Bush v. Fox, 5 H. 
L. Cas, 707; Tetley v. Easton, 2 O. B. (N. 
S.) 706; Brook v. Astor, 8 El. & Bl. 478; 
[Patent Bottle] Envelope Co. v. Seymer, 5 
C. B. (N. S.) 164; Ralston v. Smith, 9 C. B. 
(N. S.) 117, 11 C. B. (N. S.) 471, 11 H. L. 
Cas. 223; Horton v. Mabon, 12 C. B. (N. S.) 
437; Ormson v. Clarke, 13 C. B. (N. S.) 337, 
14 C, B. (N. S.) 475; Harwood v. Railway 
Co., 11 H. L. Cas. 0.34; Jordan v. Moore, 
L. R. 1 C. P. 624; Penn v. Bibby, L. R. 2 
Ch. App. 127; Fox v. DeUestable, 15 Wkly. 
Rep. 194; White v. Toms, 17 Law T. (N. S.) 
348; Parkes v. Stevens, Ij. R. 8 Eq. 358, L. 
R. 5 Ch. App. 36; Rushton v. Crawley, L. 
R. 10 Bq. 522. The motion for an injunction 
is denied. 



Case No. 160. 

The ALDEBARAN. 

[Olcott, 130.]^ 

District Court, S. D. New York. April, 1845. 

Apmiualty— Pleading —Technical Pleadings 

NOT I^ECESSARy. 

1. Where an answer is made without oath, 
as authorized by rule 87, it should still respond 
fully and particularly to every material aver- 
ment of the libel. 

2. Mere narrative statements in a libel, 
which alle^re no damages, and claim no partic- 
ular remedy, need not be replied to specifically 
by answer. 

3. Where a libel alleges a particular agree- 
ment was made, and a written instrument was 
executed, and the instrument embodies the 
substance of such agreement, an admission by 
the answer of the execution of the instrument 
is substantially an admission of the contents 
of the instrument. 

4. The practicp in admiralty does not exact 
a course of technical proceedings. 

5. If the answer admits, to a rpasonablo in- 
tendment, facts stated in the libel, it will be 
sufficient, though loose and informal as a plead- 
ing. 

[6. Cited in the J. F. Warner, 22 Fed. Rep. 
344. to the proposition that a libel may be 
filed in rem against the vessel, and in per.sonam 
afiainst the owner, for breach of a charter 
party.] 

[In admiralty. Exceptions to answer over- 
ruled.] 



^[Reported by Edward R. Olcott, Esq.] 



J. B. Parry, for libellant 
Benedict, for claimant 

BBTTS, District Judge. This case turns 
upon a point of pleading. A libel was filed 
in rem, against the brig, and in personam 
against her owner, on a charter-party. It 
charges breaches of the charter-party, and 
prays the respondent and all others in in- 
terest may be cited to appear and answer 
thereto, and that the brig and parties on in- 
tervening may be condemned in damages, 
&c., but did not demand that the answers 
should be made on oath. The owner ap- 
peared, and filed his answer thereto, without 
oath. This he was authorized to do by the 
S7th rule of court, which declares that "an 
answer need not be put in under oatli, unless 
so required by n. sworn libel, or one tiled by 
the United States." Betts, Pr. App. 22. 
Still the answer, if not attested to on oath^ 
should respond particularly and fully to 
every material averment of the libel. Betts, 
Adm. 53. 

The libellant takes exception to the answer 
for insufficiency, in two particulars; that It 
does not admit or deny the agreement set 
forth in the fourth article of tlie libel, that 
the brig should, for one hundred dollars ad- 
ditional compensation, proceed from Cfen- 
fuegos to Havana, and there take in cargo; 
nor that the one hundred dollars was paid 
by the agent of the libellant and received 
by the agent of the respondent within tho 
terms and intent of the agreement It is not 
plain that this branch of the case is any 
way material to the libellant's right of ac- 
tion, the run from Cienfuegos to Havana not 
having been stipulated in the charter-party; 
and admitting a valid contract to perform 
that voyage as set forth, yet the libel does 
not specif any damages accruing out of the 
non-performance of that stipidation, or otlier 
cause of action accruing to him by the neg- 
lect or refusal of the respondent to fulfil 
that engagement It seems rather introduced 
as a link in the narrative of the operations 
of the vessel than as a substantive grava- 
men in the suit against which any relief or 
remedy was demanded, and in that point of 
view the statement does not amount to an 
allegation whfch requires a specific answer. 
But if the averment be regarded material 
and formal, I am inclined to think the an- 
swer is substantially sufficient to meet its 
requirements for the execution, by the re- 
spondent's agent of the written receipt set 
forth in the libel, and the payment therefor 
of ?100, are both admitted, and the receipt 
embodies the agreement alleged in the libel. 
This mode of answering, though informal 
and loose as a pleading, is a substantial ad- 
mission of the facts stated In the libel, and 
sufficient, under the liberal practice of ad- 
miralty courts, to give the libellant every 
advantage he could derive from an answer 
more technical, and exactly adapted to the 
representations of the libel. The second ex- 
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ceptlon I think supererogatory. The answer 
to all reasonable intendment sets forth the 
fact demanded by the exception. It Is qxiite 
immaterial that the ans^Yer stiould admit or 
deny in court that the act charged was done 
*'in pm-suance of the agreement" The agree- 
ment to do the act, and its performance, are 
both admitted; and If the libellant*s case 
requires that the performance should be "in 
pursuance of the agi'cement," the Law will 
Intend it was so. I thinlr, therefore, the ex- 
ceptions must both be disallowed and over- 
ruled with costs, to be taxed. 



Case ^o. 151. 

In re ALDEN. 

[16 N. B. R. (1877,) 39; 23 InL Rev. Rec. 234, 
282. 9 Chi. Leg. News, 346; 25 Pittab. L«g. 
J. 4.] 

District Court, D. Mahie. 

Bankhuptot — Sale of Realty by Assignee — 
UoNFiitMATioN— Liability of Pukchasek. 

[The purchaser of real estate in Illinois from 
an assignee in bankruptcy in the district of 
Maine, at a sale ordered by the register m 
bankruptcy, is not, under the established 
practice of that district, entitled to a confirma- 
tion of the sale by the court wherewith to per- 
fect his title according to the laws of Illmois, 
but must establish his title whenever the oc- 
casion may arise.] 

[In bauki-uptOT. Petition by Edward Al- 
den for a connrmation by the court of a 
sale to him by the assignee In bankruptcy 
of Hiram O. Alden of certain real estate in 
llUnols, in order to perfect Ms title accord- 
ing to the laws of that state. Denied.] 

Upon the application of tiie assignee of 
Hiram O. Alden, bankrupt, the register hi 
charge of said cause, March 24, A. D. 1877, 
pursuant to 19th rule in bankruptcy of said 
court, Issued to said assignee an order con- 
cerning sale of property by assignee, by 
which said assignee was ordered to sell at 
public auction certain real estate belonging 
to said bankrupt's estate, situate in the 
state of Illinois. Under this order of the 
court, the assignee advertised said prop- 
erty for sale at public auction in the man- 
ner provided by law. Said sale being ad- 
vertised once a week, for three successive 
weeks, in the Republican Journal, a news- 
paper published in Belfast, county of Waldo, 
in said district of Maine, and being the news- 
paper regularly designated by the judge 
of said court for the publication of all no- 
tices of proceedings in bankruptcy in Waldo 
county. At the auction sale of the above 
premises, pursuant to the aforesaid adver- 
tisements, the lands In Illinois were bid ofC 
by Mr. Edward Alden, of Boston, who, 
tlieroupon, petitioned the court to approve 
:md confirm said sale, and grant him a cer- 
tificate of such confirmation under the seal 
of said court, with the view of enabling him, 
said purchaser, as he alleges, to perfect his 
titie to said premises in accordance with the 
laws of the state of lllhaois and the rules of 



(Case No. 15la) ALDEN 

the courts of said state regulating the trans- 
fer of real estate. The register decUned to 
issue such a certificate, and, on appUcation 
of the petitioner, certified to the court that 
aU the proceedings attending said sale had 
been regular, and were in accordance with 
the law and the rules of this court The 
court thereupon passed the following order: 

POX, IWstrict Judge. The established 
practice hi this district is for the court not 
to confirm any sales made by an assignee, 
but to leave the purchaser to establish his 
titie whenever the occasion may arise. 
Such was the ruling in Donnell's Case, [Case 
No. 3,986a,] in Cumberland county, and it 
has ever since been adhered to. 



Case "No. 161a. 

In re ALDEN. 

[10 Hunt, Mer. Mag. 469.] 

District Court, D. Massachusetts. Jan., 1844. 

Baxkkuptct— Proof of Claim— Limitation. 

[On a motion to expunge the proof of a claim 
against a bankrupt from the record, it appeared 
from the affidavit in the cause that the banl^ 
rupt filed his petition December 30, 1842, and 
was decreed a bankrupt February 21. 1843. 
The proof of the creditor was filed August, 
1843. A dividend of which due notice livaa 
given was declared September 26th. The mo- 
tion to expunge was made January 30, 1844, 
a dividend having been allowed and paid on the 
claim. It further appeared that the amount 
and nature of the claim was incorrectiy entered 
on the books, though the proof itself and the 
dividend correctly stated it. It was not denied 
that the debt was a just and valid one. Held, 
that the motion should be overruled, as the in- 
accuracy on the record in regard to the claim 
was not a ground of expunging the proof, and 
that the statute of limitations did not apply.] 

In bankruptcy. Tills was a motion filed 
to expimge the proof of I#eonard Alden, on 
tlie ground that it was barred by the statute 
of limitations. A preHminary objection was 
taken to the filing of the motion, upon the 
ground that the application was too late. It 
appeared, by tiie afladavits in the cause, 
that Francis Alden filed liis petition to be 
declared a banknipt December 30, 1842, 
and was decreed bankrupt February 21, 
1S*KJ. The proof of Leonard Alden was filed 
August 1, 1843. A dividend was ordered up- 
on his estate September 26th, of which due 
notice was given; and the motion to ex- 
punge the proof was made January 30, 1844, 
a dividend having been allowed and paid on 
the respondent's claim. 

It furtiier appeared, that before filing the 
motion to expunge, the counsel for the cred- 
itors, objecting to Francis Alden's discliarge, 
at whose request the present motion was 
made by the assignee, exammed the records 
to ascertain whether a majority in numbers 
and value of the creditors, who had proved 
their claims, joined in the objections; and 
on that examhiation it appeared that the 
amount of Leonard Aldeirs claim was in-, 
correctiy entered on the book, though the 
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proof itself and the dividend slieet cor- 
rectly stated it The bankrupt, in his orig- 
inal schedule, had stated Leonard Alden's 
claim to he upon notes, but the claim moved 
to be expunged was on account. It was not 
denied that the debt was originally a Just 
and valid daim, but it was contended that 
it was barred by the statute of limitations, 
and that, under the circumstances, the mo- 
tion was not too late. 

On the other hand, it was contended, on 
behalf of Mr. Alden, that the statute of 
limitations was a technical defence, and 
that a party who seeks to set it up should 
be held to comply strictiy with the princi- 
ples under which it was admissible as a bar; 
that a decree had been rendered allowing 
this claim, upon due notice, to all parties, 
which ought not to be reopened, even If 
the court cotUd, consistentiy with established 
principles, reverse the decree; and that it 
was never known that a judgment was re- 
versed in order to give a party an oppor- 
tunity to set up the statute of limitations. 

SPRAGUE, District Judge, held that, un- 
der the ninth rule in bankruptcy, the coiu^ 
might reverse such a decree upon good cause 
shown, which must be by an application in 
writing, supported by affidavits setting forth 
the grounds upon which a revision was 
sought; that it was a question to the dis- 
cretion of the court to be governed by the 
analogies in cases of bills of review in equi- 
ty, which might be allowed in cases of 
newly discovered evidence or error on the 
face of the record; that it did not appear 
that the assignee had ever examined this 
claim, or deemed that it was his duty to ex- 
amine the claims; that no creditor bad 
ever used any diligence before the dividend 
was ordered; that the inaccuracy upon the 
record was not the ground of any omission 
to move to expunge claim before the divi- 
dend was ordered; that the statute of limi- 
tations might be a conscientious defence un- 
der some circumstances, as where a party 
knew that the debt was paid, but had lost 
the evidence of payment, it was perfectiy 
conscientious to set up the statute. But in 
this case, it was , not contended that the 
debt had ever been paid. The creditor had 
sworn to its validity, the debtor might be 
examined by the assignee under oath; and 
in a matter to be adjudged according to the 
discretion of the court, his honor would not 
allow the motion to be received, and sus- 
tained the objection taken by Leonard Al- 
den, and dismissed the motion with costs. 



Case No. 152. 

ALDEN V. BOSTON, H. & B. R. CO. 

[5 N. B. R. 230.] 

District Court, S. D. New York. Feb. 13. 1871. 

Bankruptct — Receiveiis Appointed by State 
Courts — Injux( tiox. 
[A railroad in the hands of receivers ap- 
pointed by state courts must be regarded as 



being in the possession of thoRc courts, and 
their possession, management, nnd control of 
the railroad cannot be interfered with by sub- 
sequent proceedings in bankruptcy unieaa for 
some cause rendering the title of the receivers 
impeachable under the bankrupt act,] 
[Cited in Re Boston, Hartford & E. R. Co., 
Case No. 1,678.] 

[In bankruptcy. Petition by receivers, ap- 
pointed by several state courts, of the prop- 
erly of the Boston, Hartford & Erie Rail- 
road Company, against which a petition in 
bankruptcy had been filed by James Alden, 
for a modification of the injunction issued in 
the bankruptcy proceedings. Injimction mod- 
ified.] 

E. H. Owen, for receivers. 
W. E. Curtis, for Alden, petitioning cred- 
itor. 

BLATCHPORD, District Judge. As the 
property in the hands of the receivers of the 
company must be regarded as being in the 
possession of the several state courts which 
appointed such receivers, and as such receiv- 
ers were appointed and entered on their 
duties as such, and took possession of the rail- 
roads and other property of the company 
before these proceedings in bankruptcy were 
instituted, and as thus such state courts were 
in possession of such railroads and other 
property when these proceedings in bank- 
ruptcy were commenced, and have continued 
in possession of the same ever since, it is 
not for this court to interfere with such pos- 
session, at least until the title of the re- 
tjeivers is impeached for some cause for 
which it is impeachable under the bank- 
rupt act; nor is it for this court, before such 
titie is thus impeached, to interfere with the 
management or control of such railroads and 
other property by such state courts or by 
such receivers under the orders of such state 
courts. As to the discontinuance of the suit 
in New York, in which the receivers were ap- 
pointed, if such discontinuance has the effect 
to revoke the appointment and authority of 
the receivers under the proceedings in that 
suit, then tiie Injunction of this court does 
not restrain them from doing anything which 
they are doing by virtue of such appoint- 
ment, and such injunction need not be va- 
cated or modified. If the discontinuance of 
such stiit does not render null any titie 
which such receiver acquired through the 
proceedings in such suit, and they are still 
acting as receivers under the appointment 
made in the proceedings in such suit, they 
must be regarded as so acting on behalf of 
tiie court in which such suit was pending, 
and as its agents as to propertj^" in its cus- 
tody, notwithstanding the suit is discontinued. 
With these views, it is proper that the Injunc- 
tion heretofore issued herein on the third 
of January, eighteen hundred and seventy- 
one, be so far modified that the making and 
entering by the receivers into the contract, 
and the giving by them of the securities au- 
thorized by the decree of the supreme judi- 
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■c'iiil court of Massacliusetts, made on the 
iwt'uty-third of December, eighteen hundred 
nnd seventy, shall not be deemed or taken 
to be a violation or contempt of such Injunc- 
tion, and that in all other respects such in- 
junction be continued in force. 

[NOTE. For otlier proceedings involving the 
same compnny, see In re Boston, H. & B. R, 
Co., Cnse No. 1,G79; Id. 1,(J80; Sweatt v. Bos- 
ton, H. «5c E. R. Go., Id. 13,GS4.] 



Case "No. 163. 

ALDEN V. DEWEY. 

CI Story, 33G;* 2 Robb, Pat. Cas. 17; 3 Law 
Rep. 383; Merw. Pat. Inv. 649.] 

Circuit Court, D, Massachusetts. OcL Term, 

1840. 

Patents fou Imvkntions — Infrixoembnt— Sub- 
stantial DiFFEUEXCE — SL'GGESTION'S— OBIGIN- 
AI.ITV. 

1. In an action for an infringement of a 
patent right, evidence that the invention of the 
defendant is better than that of the plaintiff, 
is improper, except to show a substantial differ- 
ence between the two inventions, 

[Cited in Agawam Woolen Co. v. Jordan, 7 
Wan. (74 U. S.) 603: Sewell v. Jones, 91 
U. S. 184, 9 O. G. 49.] 

2. Where the defendant offered evidence to 
show, tlint the invention was not original with 
the plaintiff, but that the improvement, for 
which lie had talien out letters patent, had 
been suggested to him, although the precise 
mode of carrying it into operation had not 
been suggested; the court instructed the jury, 
that the true question was, whether the im- 
provement was substantially communicated to 
the plaintiff, so that, witliont more inventive 
power, he could have applied it, or not. 

[Cited in Allen v. Blunt, Cnse No. 217; 
Watson V. Belfield, 26 Fed. Rep. 530.] 

3. In considering the question of the origi- 
nality of an invention, the oath of the inventor, 
made prior to the issue of the letters patent, 
that he was the true and first inventor of the 
improvement, may be opposed to the oath of a 
witness in the cnse, whose testimony is offered 
to sliow, that the invention was not original. 

[Citoil in Woodworth v. Rogers, Case No. 
18,018; Worswick Manuf g Co. v. City of 
Kansn.>«, 38 Fed. Rep. 250; In re Wagner, 
Case No. 17,038.] 

[4. Cited in Allen v. Blunt, Case No. 217, 
to tlie point that a verdict for damages in a 
patent case should not be set aside because of 
the court's opinion that a less amount should 
havo been awarded, if it appears that the 
ninttcr was submitted to the fair judgment of 
the jury.] 

At law. Tills was an action for an In- 
f rluKonient of a patent right for an improve- 
nicnt in aeytho snathes. The original pat- 
entee was Dexter Peirce, who took out let- 
ters patent, March Uth, 1837, (No. 144.) 
He afterwards assi^jned his right and interest 
under these Icttei-s patent to several persons, 
wlio again assigned to the plaintiffs in ilie 
present case. The special improvement, 
wliich formed the subject matter of the pres- 
ent suit, was described in the claim as fol- 

'[Roported by William W. Story, Esq. Merw. 
Pat. Inv. contains partial report only.] 



lows: "What I daim as my ovim Invention 
and not previously known, and desire tc 
secure by letters patent, is my constructing 
the nib or thole ii'ons and woods, so as by 
the extension of the iron beyond the wood, 
with a screw and nut to regulate and fasten 
tlie nibs or tholes in any situation desirable 
on the snead." Before the patent of Peirce, 
the nibs of scythes had been clumsily fasten- 
ed to the snathe by means of an iron ring, 
tightened by wedges. These wedges were 
easily loosened by the use of the scythe. The 
defendants manufactured and sold a large 
number of nibs, which were secured to the 
snathe by a ring at the end of an iron stem. 
This stem passed through the wood of the 
nib, was threaded at the top, and fitted into 
a nut, which was adjusted ki the end of the 
wood. The wood moved in a brass cellar, 
which was at the bottom, and being turned 
by the hand, operated as a wrench upon the 
nut, and was pressed upon the scythe snathe; 
and in this way the nib was secured and 
regulated in any situation, desirable on the 
snead. The nib used by the defendants, Is 
usually known as Clapp's method or Im- 
provement. It was contended, by the plain- 
tiffs' counsel, that this was substantially the 
same with the improvement of the plaintiffs. 
Several witnesses were examined, as ex- 
perts, who testified, that the two differed in 
certain particulars and details, but that tliey 
were the same in principle. For the defense 
it was urged, that the plaintiffs could not 
have an exclusive right to the use of the 
screw for purpc^es of fastening. But it 
was answered, that the claim was not for 
this element, but simply for a combination, 
into which it entered; and this view was 
sustabied by tlie court It was also urged, 
that the two nibs were tinlike; and that the 
nib of the defendants was not an Infringe- 
ment of the right of the plaintiffs. No wit- 
nesses were called to this point by the de- 
fendants. Evidence was given to show, that 
the nib of ^e defendants was better than 
that of the plaintiffs, and that it found a 
readier market. But the court instructed the 
jury to disregard this consideration, except 
so far as it went to show a substantial dif- 
ference between the two nibs. It was no 
matter, if the defendants* nib was more 
polished, or even worked better than the 
plaintiffs', provided it embodied the principle 
of the plaintiffs'. It did not follow, because 
the defendants improved the machine of the 
plaintiffs, that, therefore, they could use it. 
Another defense was set up, which received 
particular attention from the court Daniel 
Draper testified, that in conversation wltli 
Dexter Peirce, the patentee, sometime at the 
end of the winter, or beginning of the spring 
of 1835, he remarked, that he found great 
difficulty in suiting his customers, in respect 
to the nibs of scythe snathes; and that he 
thought they might be improved by the appli- 
cation of the nut and screw to the nib or 
thole. He did not suggest any mode of doing 
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this. He never reduced his idea to practice. 
The witness said, that P^ce treated the 
idea as impracticable, and laughed at it It 
appeared on cross-examination, that the -wit- 
ness had heen, in the early part of his life, a 
tanner, and then went into the patent wood 
ware business, in which he continued till 
January 1, 1835, when he formed a copart- 
nership with anotlier person for the manu- 
facture of hammers and scythe snathes; but 
that he did not continue to mate snathes 
more than six months. The witness knew, 
that Peirce took out a patent, in March, 
1837, for his improvement in the scythe 
snathe, and tliat he had assigned the same 
for a valuable consideration; but he never 
spoke to him on the subject, or reminded 
him of the suggestion he had made, though 
he was in the hubit of seeing him from time 
to time. 

Fletcher and Charles Sumner, for plain- 
tiffs. 

B. Hand and B. B. Curtis, for defendants. 

Before STORY, Circuit Justice, and DA- 
VIS, District Judge. 

STORY, Circuit Justice, on these facts, sub- 
mitted to the jury this question: Did Draper 
communicate to Peirce substantially the im- 
provement, for which he took out his patent, 
so that, without *nore iiiventive power, Peirce 
could have applied it? It was not enough, 
that Draper gave a hint; nor, on the other 
hand, was it necessary, that he should com- 
municate every minute thing about the in- 
vention; but he must have communicated the 
substance. He further instructed th*e jury, 
that the original patentee had sworn, that he 
was the true and first inventor of the im- 
provement, for which he had taken out let- 
ters patent; that this oath was required by 
law, prior to the issue of the letters patent; 
so that, supposing the jury should be of opin- 
ion, that the asserted commmiication of Dra- 
per covered the substance df innroes iuvt>u- 
tion, tiien there would be oath against oath. 
If they should be of opinion, that Draper sim- 
ply gave a hint, which Peirce afterwards re- 
duced to practice, then the two oaths would 
not conflict. If Peh-ce swore falsely, that he 
was the first and true inventor, then he was 
liable to indictment for perjury. The testi- 
mony of Draper with regard to Peirce was in 
the natiire of confessions, and this was al- 
ways regarded as an uncertain kind of evi- 
dence. The conversation was in private, apd 
nobody could contradict the witness. The 
judge stated, that thi3 was the first time, 
witiiin his long experience on the bench, that 
such a conversation had been set up as a 
ground for destroying the title of a patentee 
to his invention. 

The judge further instructed the jury, that 
it was not necessary, that the two nibs should 
be identical, in order to make one an in- 
fringement of the other. The true question 
was: Are the means used substantially the 
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same, although not in every minute particu- 
lar? With regard to damages, the jury were 
told not to ffive extravagant or vindictive 
damages; but such as would establish the 
right of the plahitiffs, and indemnify them 
against all the expenses of litigathig their 
right If the defendants were sued a second 
time for violating the right of the plaintiffs, 
then it might Lie proper to give vindictive- 
damages. The jury thereupon found a ver- 
dict for the plaintiffs, for $1167.GG. 

At a subsequent day of the term, (Dec. 21,) 
the case came on again, on a motion for a 
new trial. The motion was grounded upon 
the following reasons. (1.) That the judge 
ruled, tn the course of the trial, that one 
Peirce, who was offered as a witness, was in- 
terested, and could not be examined as a wit- 
ness. (2.) Tliat the judge further ruled, that 
an affidavit made by the said Pierce, before 
he took out his patent and in order to obtain 
the same, was evidence in the cause, although 
it appeared, that the said Peirce was inter- 
ested at the time he made the said affidavit 
(3.) That the judge mstructed the jury, that 
they were to take into consideration the said 
oath of Peirce, and that only one witness 
having sworn, that he commimicated to Peirce- 
the substance of the invention, and Peirce 
having sworn by his said affidavit, that h& 
believed himself to be the original inventor, 
the jury had oath against oath; and that the 
jury must decide, whether the solemn oaOi 
of Peirce had been thus overcome by the tes- 
timony of one witness. (4.) That the damages 
assessed by the jury were excessive. 

B. B. Cinrtis urged, in support of the first 
tiiree grounds of the motion, that the ruling 
of the court was inconsistent with the gener- 
al principles of tiie law of evidence; that it 
confiicted with the rule, requiting an oppor- 
tunity to cross-examine a witness; also, with 
the other rule, excluding the testimony of an 
interested witness. In support of his views, 
he cited the English cases in actions on the 
case for a malicious suit He also relied up- 
on the proceedings of courts of justice imder 
the registry laws, and bankrupt laws. He 
furtiier urged, that the statute, requiring the 
oath of the patentee, was intended to secure 
the public against fraud. But that if the 
construction of the court was to prevail, it 
would operate as a security to the patentee, 
and would be, not a shield to the public, but 
a sword against it He also argued, in sup- 
port of the last ground of the motion for a 
new trial, that the damages were excessive. 

STORY, Circuit Justice, without hearing the 
other side, ruled, as at the trial, that the pat- 
ent was prima facie evidence in the case; that 
the patei^ recited the oath, and that the jury 
had cognizance of it; in short that the oath 
was in the case, and tiie jury were entitied ta 
judge of its force. This .was the foundation 
of the onus proband!, that was tiirown upon 
the defendants in a patent cause. The courts 
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<)f the United States had constantiy acted up- 
on this view. With regard to the question of 
damages, the judge confessed, that the dam- 
ages awarded by the Jury were greater than 
were anticipated. But still there did not 
seem to be any such gross mistalce in the 
Jury, as would authorize setting aside their 
verdict It was a matter submitted to tbeir 
fair judgment Judgment according to the 
verdict 

[NOTE. Patent No. 144 was granted March 
11, 1837, to D. Peirce, and, so far as ascer- 
tained, has not been involved in any other 
cases reported prior to 1880.] 



ALDEN. (HILLS v.) 
[See Hills v. Alden, Case No. 6,507.] 



ALDEN, (UNITED STATES v.) 
[See United States v.. Alden, Case No. 14,427.] 



Case No. 164. 

ALDERDICE v. STATE BANK OP VIR- 
GINIA. 

[1 Hughes, 47}* 11 N. B. R. 398.] 

District Court, E. D. Virginia. 1875. 

Circuit Court, B. D. Virginia. 1875. 

BAXKiiuPTcr — PnonjBtTED AND Fraudulent 
T K A N s F E n a — Pkefbbesces — Pkesumptions 

AOA!NST CltEDlTOIt, 

1. Where a tobacco manufacturer, who has 
been overcheclcinsr to a larsre amount for several 
moutlia on a bank, by collusion with a default- 
ing teller; and who, on his transactions being 
discovered, fails to pay up his default, but 
executes a deed of preference to secure to the 
bank the amount overdrawn, within a month 
of involuntary proceedinfrs in bankruptcy 
against him in which the adjudication goes by 
default; Held, that although the general busi- 
ness transactions and condition of the bank- 
rupt, at the time of maidng the deed of prefer- 
ence (disconnected from the especial trans- 
actions with the bank covered by the deed), 
may not have been sufficient to constitute 
reasonable cause to believe that he was in- 
solvent and made the deed to defeat the pro- 
visions of the bankrupt law; yet, that these 
especial facts out of which the deed arose, 
were sufficient to remove all doubt and to con- 
stitute reasonable cause of belief in the mind 
of the president of the preferred bank. 

[See Barbour v. Priest, 103 U. S. 293; Paige 
V. Loring, Case No. 10,072; In re Clarke, 
Id. 2.8-13: Sedgwick v. Sheffield. Id. 12,024; 
Webb v. Sachs. Id. 17,325; Swan v. Robin- 
son, 5 Fed. Rep. 287; Singer v. Sloan, Case 
No. 12.898: Andrews v. Graves, Id. 376; 
In re Broieh, Id. 1,921: Darby v. Lucas, 
Id. 3,573: Metcalf v. Officer. 2 Fed. Rep. 
G40; Lindsey v. Lambert Bldg. Ass'n, 4 
Fed. Rep. 48.] 

2. HcUU also, that bankrupt courts, in con- 
sidering transactions impeached under the 35th 
section of the bankruptcy act. look primarily 
to the policy of the law forbidding dealings 

*[Ttcported by Hon. Robert W. Hughes, Dis- 
trict .Judge, and here reprinted by permission. 
11 N. B. li. 398, contains opinion of the dis- 
trict court only.] 



with failing debtors; and, if such transactions 
fall within the conditions specified by the sec- 
tion, will annul them even though positive 
frauds be not proved upon the beneficiaries of 
them. 

In equity. This bill is brought on the 
chancery side of tT^^g court [by Alderdice, as- 
signee, against the State Bank of Virginia 
and D. O. Mayo, bankrupt] to set aside a 
deed of preference, made by said banlcnipt 
to said bank within lour months of bank- 
ruptcy, as void under the 35th section of 
the Ixankrupt act [Decree for complain- 
ant] 

W. W. Crump and H. A. & J. S. Wise, for 
complainant 

John H. Guy and Ould & Carrington, for 
defendants. 

HUGHES, District Judge. W. O. Mayo 
filed his petition against David C. Mayo, 
tobacco manufacturer, of the city of Rich- 
mond, on the 27th of November, 1872, con- 
taining the usual allegations, and praying 
that David C. Mayo might be adjudicated a 
bankrupt No defence was made, and the 
adjudication went by default on the 7th day 
of December, 1872. The property surren- 
dered by the bankrupt was a certain lot of 
groxmd in Richmond, on which was his to- 
bacco factory, and liie fixtures used in the 
same, and certain personalty and choses in. 
action. 

The leading facts bearing upon the ques- 
tion of solvency are as follows: The as- 
signee has sold the real estate for $20,20U; 
and the fixtures in the factory for $14,700. 
He has also realized from all the other asse<ts 
surrendered the aggregate sum of $5,632.30. 
Prom the whole assets of every name, sur- 
rendered as of the 7th of December, 1872, 
there has been realized the total sum of 
§40,532,30. The bankrupt's schedules of 
debts show three debts sectired by deed of 
trust, as follows, to wit: a debt due Doug- 
lass H. Gordon for purchase-money of the 
lot, $7357.50; a debt due Charles B. Whlt- 
lock for a loan of §10,000, at 12 per cent 
interest, made in October, 1872; and a debt 
due to the State Bank of Virghiia of §8280.- 
G6. These debts amount In the aggregate to 
$27,318.42. The schedules show other debts 
amounting to $40,830.28. Of this $40,836.28, 
all was contracted in 1872, except $6000, 
which grew out of a partnership account^ 
with a partner since deceased, in 1868, of 
which $1000 was due in January, 1872, and 
the residue in 1878, 1870, 1880, 1881, and 
1882. The debts are generally an open ac- 
count; the exact dates at which they were 
contracted do not reliably appear, except, 
as already said, that they were contracted 
in 1872. The number of creditors *in the 
schedules who have proved their debts is 
over 50, besides a large number of em- 
ployes. At the time of the proceedings 
taken in bankruptcy Mayo had discounts to 
the amount of $56,880.50. These were ob- 
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tained on about 44 pieces of paper, on which 
■others than himself were primarily bound, 
which were drawn on consignees of his to- 
bacco, and wliich were discounted for him 
at various dates, from October 5tli, 1872, to 
November 20th, 1872. The discounts had 
been given liim mostly by the Richmond 
Banking and Insurance Company; the res- 
idue by several other lenders. Of these ?56,- 
880.50 of discoimts, the sum of §35,0S)7.77 
was obtained after the 28th of October. 
1872. Thus it would seem that the question 
of solvency was doubtful at any period as 
much as a month before the commencement 
of proceedings in bankruptcy. One month 
before the commencement of those proceed- 
ings, namely, the 28th of October, 1872, the 
bankrupt made the deed of trust already 
mentioned, to secure the debt of $8280.66, 
■due the State Bank of Virginia; conveying 
for that purpose his remaining interest in 
the factory lot, building, and fixtures, which 
were already incumbered by the two other 
deeds of trust from himself and wife; the 
first securing 57357.50 due to Gordon for un- 
paid purchase-money, and the other securing 
^10,000 of money loaned by Whitlock. The 
present bill in chancery is brought to im- 
peach the validity of this third deed of trust, 
made in favor of the State Bank of Vir- 
ginia, and to set it aside as void under the 
first clause of the 35th section of the gen- 
■eral bankruptcy act. This deed was made 
■on the 28th day of October, 1872, to secure a 
sum of money, all or most of which was 
found, on or about that day, to be due the 
bank from Mayo for money of the bank, 
which had been fraudulently obtained on 
overclieclis, and used by Mayo for several 
months preceding, by collusion with its ten- 
der, and which, on detection, it would seem 
that Mnyo coiild not pay. 

I will assume that, but for the peculiar 
circumstances in which it originated, there 
would not be sufficient reason, to be found 
in the other transactions of Mayo, for tn- 
validating the deed of the 28th of October, 
1872. I wDl assume that although the bank- 
rupt was in fact insolvent, and must have 
known his insolvency on the date of the 
^eed, yet there was not, except in the clr- 
■ciunstances out of which the deed grew, 
reasonable cause existing to bring a knowl- 
■edge or belief of the insolvency home to the 
mind of the president of the State Bank, 
Mr. John L. Bacon. I will concede, what 
the high character of Mr. Bacon forbids 
me to question, that his action (which was 
that of the bank) in requiring and accept- 
ing tlie deed of preference from I>. C. Mayo, 
was in fact honest, bona fide, free from all 
taint of moral fraud. I will concede, what 
was strenuously insisted by counsel for the 
bank, that courts of equity look primari- 
ly to the good faith of transactions, and are 
slow to set aside contracts made with hon- 
■est intent and purpose. The validity of the 
present deed depends upon the meanuig and 



intent of the first clause of the 35th section 
of the general bankruptcy act. The object 
of that section is to invaidate any deed of 
conveyance by which a debtor makes over 
property to a creditor, for the purpose or 
securing a pre-existing debt, in preference 
to other pre-existing debts, within the period 
of four months preceding the commence- 
ment of proceedings in bankruptcy, the 
debtor being insolvent or contemplating in- 
solvency, and making the deed for tlie pm-- 
pose of preventing that pro rata distribu- 
tion of his effects which is contemplated by 
the bankruptcy act, under circumstances 
which constitute reasonable cause for the 
creditor to believe that he was Insolvent 
or contemplated insolvency, and made the 
deed with such inient. There are many 
contrncts which the law treats as void, how- 
ever honest maj-^ be the intent with whicli 
they are made. It does so for sound rea- 
sons of public policy. Among such contracts 
are the five classes declared void by St 29 
Gar. II., c. 3, wnich has been adopted in 
all the states of the Union, commonly called 
the statute of frauds. They are called fraud- 
ulent contracts, not because they are bo In 
morals, mala In se, but because they were 
the source of frauds. The object of the 
statute was to prevent the many abuses 
which arose from the former legality of 
those contracts, and it was called the stat- 
ute of frauds becixuse it was rendered nec- 
essary by those abuses, and was enacted 
to prevent them. I mention this statute 
only for the purpose of illustration. So, 
contracts of infants and of maiTied women 
are held to be invalid by the law, not be- 
cause many of them may not be strictly 
honest and even commendable, but because 
it is against the policj' of the law to uphold 
them. In like manner, such contracts as are 
declared void by the 35th section of the 
general bankrupt act, are so treated, not 
because they may not, as in the instance im- 
der consideration, be free from moral fraud 
on the part of the preferred creditor, but 
because it is against the policy of the law 
to allow preferences to be made of one 
creditor over others, by debtors, within four 
montlis of banliruptcy. 

'As it is the policy of the general law 
to forbid the maldng of conrracls with mi- 
nors and women under coverture, so It is 
the policy of the banlcruptcy law to forbid 
interested persons from sccuiing preferences 
or transfers of property from failing debtoi-s. 
As it is the policy of the general law to ig- 
nore contracts of certain kinds not reduced 
to writing, so it is the policy of the bank- 
ruptcy law to set aside certain contracts 
with failing debtors made within certain 
periods of their baukj-uptcy. In construing 
these latter contracts, the bankniptcy court 
is not boimd to search for badges of posi- 
tive fraud, as the ground for setting them 
aside, but must look primarily to that just 
policy of the law which is intended to se- 
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izVLve tlie equal right of all creditors against 
ai-rangoaients by dolitors for tJie exclusive 
advantage of a few. In Buchanan v. Smith, 
3(5 Wall. [83 U. S.] 301, the supreme court 
of the United States say, what the lan- 
guage of the law shews, that an "equal dis- 
tribution of tlie property of the banlcrupt, 
pro rata, is the main purpose which the 
l)aiiici-upt act seeks to accomplish," and it 
is in order to secure this purpose that the 
35th section, rendering void certain deeds 
of pri'ference, was made a part of it. But 
for the fact that the laws of nearly aU 
tlie states permit, if they do not encoiur- 
nge, deeds of preference to be made by 
failing debtors, it is not probable that any 
national bankruptcy law would remain up- 
on the statute-book a moment longer than 
should be necessary to subserve the im- 
mediate financial exigency in which each 
law usually originates. Tliis 35th section 
of the present act having made a deed 
of preference, if executed and accepted un- 
der certain circumstances, void, it Is not 
sufficient, as counsel for the defence insisted, 
for me to look into the bona fides of Mr. 
Bacon In deciding upon its validity. That 
section makes no use of the term fraud, ex- 
cept in a collateral expression, which refers 
merely to a contravention of the bankruptcy 
act, and refrains from treating a deed of 
preference as an act of moral delinquency. 

The bankruptcy law takes the estate of 
the banki-upt into custody of its com't, and 
ti-ansfers it to the as^gnee, subject to such 
liens by way of preference as existed more 
than four months (now two mouths) before 
the petition in bankruptcy, and subject to 
such transfers, other txxan those for securing 
pre-existing debts, as were made more than 
six months (now three months) before the 
l)otitiou. But it says to creditors and trans- 
ferees: "You shall not talce assignments 
trom failing debtors within the respective 
periods of torn: and six montlis, in any case 
In which you have reosono,ble cause to be- 
lieve that they were insolvent at the time 
of the assignment; you shall not do so, be- 
cause such transactions contravene my pol- 
icy of a pro rata distribution, which is a 
j>ollcy of justice." It so declares without 
any reference to the element of bad or good 
faith, except as the former may be neces- 
sarily involved in the acceptance of such 
assignments. Formerly, the bankruptcy law 
of I'higland did not respect liens even older 
than four or six months, unaccompanied by 
actual transfers of title. It gave no more 
dignity to a judgment or a bond under seal 
than to a note or open account It treated 
ail these forms of indebtedness as of equal 
dignity, and distributed the assets in bank- 
ruptcy pro rata among these classes of 
claims. It wjis enacted in the spirit of the 
law merchant wliieh treated debt as debt, 
•.\\u\ it did not give to a bond under seal or 
to the judgment of a court of record the sanc- 
tity of the Apostle's Creed, according to the 



old county court lawyer's idea. In this coun- 
try the influence of the artificial distinctions 
and arbitrary priorities established by the 
old common law has dominated in our leg- 
islation, and our general -bankruptcy law has 
been interpolated with provisions inspired 
by the reverence with which the old coun- 
ty courts of the rural districts regard the 
judgment lien. But this law, while respect- 
ing liens acquired beyond the period of fom* 
and six months before the bankniptcy, yet 
for sound reasons of justice and policy will 
set aside, under certain circumstances, as- 
signments made within those periods, with- 
out special reference to the good or bad 
faith of the parties to them. I am not 
bound, therefore, to consider this deed with 
any reference to the moral good faith with 
which It was accepted by Mr. Bacon. 

I am to consider, simply, whether it falls 
withbi the description of the first clause ot 
the 35th section of the banloruptcy act. If 
it does, it Is void; if it does not, it is valid. 
To be void under that clause, the deed must 
be liable to all the following objections: 1. 
2t must have been made "within four months 
of the commencement of proceedings in bank- 
xniptcy. 2. It must be a deed of prefer- 
ence, securing and intending to secure a pre- 
existing debt over other pre-existing debts. 
3. The g.'antor must have been insolvent 
at the time of making the deed, or have 
contemplated insolvency. 4. The benefi- 
ciary must have had "reasonable cause to 
believe'* at tlie time of the deed, that the 
grantor was Insolvent, and made the deed 
to prevent a pro rata distribution of hU 
effects. It Is useless to enter into any In- 
quiry whether this was, and was Intended 
to be, a deed of preference. The fact is 
patent, and cannot be denied. The deed was 
also made, not only within four months, 
but within one month of the commencement 
of proceedings In bankruptcy. 

The only disputed questions, tlierefore, are 
as to the Insolvency, and as to the existence 
cf reasonable cause for Mr. Bacon's believ- 
ing the Inftolvoncy and the illegal purpose of 
Ihe deed. As to the first point, there is now 
no doubt that the grantor In the deed was. 
in fact. Insolvent EQs whole assets brought, 
at what are claimed to have been good sales, 
forty thousand dollars, and his liabilities 
were, one month after the bankruptcy, about 
fifty-four thousand dollars. There Is no rea- 
son to believe that there was a change for 
the worse in his affairs in so short a period, 
or that his energy, skill, and credit could 
have made good the deficiency after the de- 
velopments and occurrences of tlie 2Sth of 
October. A creditor, within one month after 
the deed, filed a petition charging l>ankiaipt- 
cy, which was not contested. Jlayo was in- 
solvent in point of fact. The only ques- 
tion left, therefore, is whether Mr. Bacon 
had reasonable cause to believe that he was 
Insolvent, and made the deed to prevent the 
equal distiibution of his effects contemplated 
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toy the bankraptcy act But for the trans- 
actions out of which this deed directly grew, 
I should strongly doubt whether Mr. Bacon 
did have reasonable cause to believe the two 
things mentioned. Looking at the condition 
of Mayo by the lights existing at the date of 
the deed, and not by those by which his then 
condition Is now revealed, Mr, Bacon may 
not have had reason to believe that he was 
insolvent and made the deed as an insolv^it, 
except for the especial facts out of wliich the 
■deed directly grew. But those especial facts 
were sufficient beyond all doubt to create 
tliat "reasonable cause" of belief which the 
law makes requisite in such a case. Mayo 
had been clandestinely overchecking and 
fraudulently using the money of the bank 
for several months before the date of the 
■deed, in collusion with the teller. The ques- 
tion for us is, why had he been thus fraudu- 
lentiy using these funds? His position in 
society and in business forbids the presump- 
tion that anything but necessity had driven 
him to such a course. We are obliged to 
conclude that he used the money of the bank 
because he could not meet his current obli- 
gations with money obtiiined in an honest 
maimer. The Latin word "solvere," when 
used with reference to debt, means to pay, 
that is to say, to discharge with money. In- 
solvency means inability to pay with money. 
The fact that Mayo was imable to meet his 
■debts with money honestiy obtained, and had 
been so for several months, proves that he 
was insolvent, in the sense that any trader 
is insolvent in contemplation of law. More- 
over, when his fraudulent dealing with the 
money of the bank was about to be publicly 
disclosed in October, any man of his position, 
pride, and character would have exhausted 
every effort to pay up all dues on the spot, 
to save both character and credit, and doubt- 
less he did so exliaust every effort But he 
did not pay up on the spot, and the conclusion 
is irresistible that he did not make his de- 
fault good in cash, because he could not 

The insolvency which had been concealed 
by clandestine transactions for months was 
now developed and undeniably proved. None 
knew the facts which established it better 
than Mr. Bacon. The deed in question was 
taken because the grantor was imable to pay 
the money which it was given to cover and 
secure. The deed is itself, under these cir- 
cumstances, the evidence of Insolvency, and 
Mr. Bacon, in accepting it, accepted the 
most conchisive confession, proof, and notice 
of the insolvency which could have been 
brought to his mind. Being made by an 
insolvent man, being made to give a prefer- 
ence to Mr. Bacon's bank, it must have been 
made with the intention of intercepting from 
other creditors their pro rata share of the 
assets conveyed, for no principle has been 
more often decided, than that men must 
be pre.sunied to intend the natural effects of 
tiieir acts, and Mr. Bacon not only had rea- 
sonable but conclusive cause to beheve that 



it was such a deed, made for such a pur- 
pose. As to the presumption of intention 
from the act itself, the authorities are too 
numerous to be cited. Some of them are 
in [Toof V. Martin,] 13 Wall. [80 U. S.] 40; 
1 Low. 409, pn re George, Case No. 5,325;] 
1 Dill. 115, [Giddings v. Dodd, Case No. 
5,405;] 1 Dill. 203, [Martin v, Toof, Case No. 
9,167;] [Wilson v.. City Bank,] 17 Wall. [84 
U. S.] 473; Trader's Nat. Bank v. Campbell,] 
14 WaU. [81 U. S.] 87; 1 Abb. (U. S.) 440, 
[Driggs V. Moore, Case No. 4,083;] 2 Bond, 
244, [Haughey v. Albhi, Case No. 6,222;] 2 
Bond, 287, [Ahl v. Thorner, Case No. 103.] 

The peculiar circumstances out of which 
the deed in question arose, distinguish the 
case now under consideration from those of 
Toof v. Martin, 13 Wall. [80 U. S.] 40; 
Trader's Nat Bank v. Campbell, 14 Wall. [81 
U.S.] 87; Gibson v. Warden, 14 Wall. [81 U. 
S.] 244; Tiffany v. Lucas, 15 Wall. [82 U. S.] 
411; Buchanan v. Smith, IG Wall. [83 U. S.] 
277; Wager v. Hall, Id. 584; Walbrun v. 
Babbitt, Id. 577; WUson v. City Bank, 17 
Wall. [84 tJ. S.] 473; Bartholow v. Bean, 
18 Wall. [85 U. S.] G35; Cook v. TulUs, Id. 
332; Tiffany v. Boatman's Sav. Inst., Id. 
375; and Clark v. Iselin, 21 WaU. [88 U. S.] 
360. 

The condition of Mayo in respect to his 
circumstances and transactions other than 
those connected with this deed were elab- 
orately discussed by counsel for the defence, 
and those circumstances were such, I admit, 
as were hardly sufficient of themselves to con- 
stitute reasonable cause to believe that he 
was insolvent, and that any deed of prefer 
once he might make to secure a pre-existing 
debt must be intended to defeat a pro rata 
distribution among his creditors. But the 
especial facts inducing the deed were too 
cogent to admit a doubt In any dispassionate 
mind of the insolvency and of the intent nec- 
essarily involved in tiie execution of a deed 
under these circumstances. I ascribe Mr, 
Bacon's failure to appreciate the reasonable 
cause which the facts of the occasion pre- 
sented to the excitement necessarily control- 
ling the presiding officer of a bank upon just 
discovering a heavy default, which is popu- 
larly reported to have been $30,000 or $40,- 
000, in a trusted subordinate. The law does 
not require that the reasonable cause it 
specifies shall be perceived by the benefi- 
ciary of a deed of preference, but only that 
it shall exist [Toof v. Martin,] 13 Wall. 
[80 U. S.] 40; [Wager v. Hall,] 10 Wail. [83 U. 
S.] 584; 10 N. B. R. 21. [In re Clarke. Case 
No. 2.843;] 18 Int Rev. Rec. 190, [Burpee 
V. First Nat Bank of Janesville. Cnso No. 
2,185.] That reasonable cause did exist in 
tills case seems to me to be incontrovertible, 
and If such a case as the present one do not 
fall wltiiin the meamng of the first clause 
of the 35th section of the bankruptcy act, 
I can scarcely conceive how any case likely 
to be contested at all can be held to do so. 
I will give a decree setting aside the deed 
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«s void, and jjranting leave to the bank to 
appeal to the circuit court within ten days 
from its date. 

Upon appeal the circuit court affirmed the 
•decree In this case in the following opinion 
by the chief justice: 

WAITE, Circuit Justice. We are enth-eiy 
sa,tisfied with the conclusions reached by the 
district Judge In this case. His findings of 
the material facts are fully sustained by the 
evidence, and they need not be recapitulated. 
There can be no doubt of the actual insol- 
vency of Mayo when he made his mortgage 
to the bank, though It may not have been 
generally known. EDs property, if converted 
into money, would have fallen far short of 
the amount necessary to pay his debts. 
While, therefore, he had not openly stopped 
payment, he was really unable to discharge 
his obligations in full.* In our opinion, too, 
the bank had reasonable cause to beUeve him 
Insolvent It matters not what the bank offi- 
cers actually did beUeve, or what others be- 
lieved or had cause to believe. The question 
is, what ought the officers of the bank to 
have believed from the evidence in their pos- 
session? They knew tliat he owed their 
bank a debt which had been surreptitiously 
contracted by corrupting their teller, and 
they were told by his counsel, in the prog- 
ress of their negotiations for the mortgage, 
that similar Irregular transactions had been 
going on for many months previous. In fact 
they were told that a check for seven hun- 
dred dollars, found in the teller's cash drawer, 
dated a year and more before, was i>ri>b:ibly 
"ilayo's fee to the teller for using the bank.-* 
While others may have considered him sol- 
vent because his paper was not found on 
the street, they knew that to save his repu- 
tation upon the street he was dealing dan- 
deslinely with their teller, and obtaining 
through him accommodations which they 
were themselves imwilling to grant This 
debt, when discovered, he did not offer to 
pay, but proposed to secure upon long lime, 
and at a reduced rate of interest. They made 
no examination into his affairs themselves, 
but trusted entirely to the representation of 
his counsel. The mortgage- was received 
without being executed by his wife, and 
there is some evidence to show that this 
was done because of a fear of the conse- 
quences of delay. No examination of the rec- 
ords was made to ascertain the condition of 
the title to the property, but in this, as in 
other things, the statements of Mayo's coun- 
sel were accepted as true. If an examinaUon 
liad been made, they would have discovered, 
tliat within less than a month before, he had 
obtained a loan of ten thousand dollars, at 
twelve per cent, interest and secured it by a 
mortgage upon the property. With even this 
extraordinary addition to his available cap- 
ital, he was not relieved from the necessity 
of "using" their teller. They would also have 



discovered an unpaid mortgage of seven thou- 
sand dollars and more for purchase-money, 
which had not been disclosed to them. But 
there is no use in proceeding further. The 
evidence of Insolvency was open to them 
in every direction, and they were certainly 
put upon inquiry. They are, therefore, 
chargeable with notice of all that, in the 
exercise of reasonable diligence, they could 
have known. No prudent business man, with 
the evidence before him which was within 
their reach, and which they ought to have 
considered, could possibly have come to any 
other conclusion than that Mayo's condi- 
tion was utterly hopeless. 

The mortgage, if sustained, will actually 
have the effect of giving the bank a prefer- 
ence. The secured debts, at t2ie time the 
mortgage was executed, amounted to $17,500 
or thereabouts, and the unsecured to ?49,000. 
The total value of the assets was $40,500. 
After the secured debts were deducted, only 
.$23,000 was left to pay $49,000. The debt to 
ilie bank was $8000, and when that was se- 
cured there remained only $15,000 to meet 
the $41,000. As every man is presumed to 
intend the necessary consequences of his 
acts, the presumption Is that Mayo, by his 
mortgage, intended to give the bank the 
preference It apparently secured. This pre- 
sumption continues imtil it is overcome by 
proof that he was ignorant of his Insolvency, 
and that his affairs were in such a condition 
that he could reasonably expect to pay 
all his creditors In fulL Toof v. Martin, 13 
Wall. [80 U. S.] 40. There is no such proof. 
On the contrary, the evidence Is all tlie other 
way. Within a month proceedings in Invol- 
untary bankruptcy were begun against him 
to which he made no defence, and the usual 
adjudication was entered upon default 

As the bank Is charged with notice of his 
insolvency, they must also be charged with 
notice of his intention to give them a pref- 
erence contrary to the requirements of the 
bankrupt law. It follows that imder the op- 
eration of that law their security must fail. 
The bank officers have not been guilty of any 
moral wrong. Finding Mayo a debtor of the 
bank without their consent, they set about 
securing protection against loss. Although 
they knew, or had reason to believe, he was 
insolvent, they were under no obligation to 
put him into bankruptcy. A mortgage would 
be good as against everything but the con- 
tingency of his bankruptcy. They had the 
right to take their chances against the hap- 
pening of such an event If he escaped bank- 
niptcy, the debt was secured. If not what 
they did would be void.. They took the risk, 
and have lost. A decree may be entered 
affirming that below. 
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(Note. Cases cited under tliis title will be 
found arranged iu alphabetical order under the 
names of the municipalities.) 
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Case No. 155. 

AI-DllICH V. EQUITABLE SAFETY INS. 

CO. 

[1 "Woodb. & M. 272.]* 

Circuit Court, D, Massachusetts. May Term, 

Makixe Ixsurance Poucy to Wnosi it mat 
Concern — Insurable Istekest. 

1. Where an insurance was effected by the 
owner of a vessel "on account of whom it may 
concern," "loss payable to the order of H.," 
who made the insurance and owned tbe vessel, 
and a consignee, in Europe, had advanced 
money to buy all the cargo in India, under a 
contract to be interested one half in the pro- 
ceeds, and have the bill of lading of the cargo 
assigned to him for security, and the insur- 
ance to be made by the consignor on the vessel 
and half the cargo, to be deposited with the 
agent of the consignee in America, which was 
done except on freight instead of the vessel; 
the court held, that the consignee had an insur- 
able interest in the policy, independent of any 
assignment; and could recover on it in his own 
name. 

[Cited in Henshaw v. Mutual Safety Ins. Co.. 
Case No. «.387; The Sidney, 28 Fed. Rep. 
93; The Samana Co. v. Hall, 55 Fed. Rep. 
G(J3.] 

2. The vessel being lost on her way back, 
but the cargo saved and received in Europe 
afterwards by the consisrnee, the latter was 
allowed to recover so much of the loss, as was 
necessary to pay the balance due to him in 
tbe transaction. 

3. The remainder of the loss, H., the con- 
signor, having become bankrupt, was allowed 
to be retained by the insurance office, in dis- 
charge of the premium note, and other demands 
agahist H. unsatisfied, and not proved before 
the commissioner of bankruptcy, a clause ex- 
isting in the policy allowing the detention of 
enough of all losses to pay what was coming 
to the office from the person entitled to it. 

4. Nothing could thus be set off against the 
consignee, excejJt what he owed in his own 
right, or in equity, viz., the premium note, in 
this case, by which he had been benefited. 

5. Had the consignee claimed under the as- 
signment, and not as a party originally con- 
cerned or interested in the insurance, the result 
might have been different. 

[At law.] This was assximpslt [by William 
L. Aldricb and another against the Equita- 
ble Safety Insurance Company] on a policy 
of insurance, made December 17th, 1841, 
on the cargo of the ship Neponset, to the 
extent of $15,000, on one half thereof, from 
Bremen to tlie coast of Sumatra, and thence 
to a port of discharge In Europe, with this 
provision, viz.: "The balance of this policy 
to attach to freight after covering proper- 
ty." The insurance was made to Mark 
Healy "on account of whom it concerns," 
"loss payable to the order of M. Healy." 
The plaintiffs claimed, as possessing an In- 
surable interest in the cargo and freight 
under the following circumstances, and that 
the insurance was made with a view to cover 
it. Thus, on the 17th of November, 1841, 
Mark Healy, being owner of the above ship, 
and she being at Bremen to obtain employ- 

HRpported by Charles L. Woodbury, Esq., 
and George Miuot, Esq.] 



ment, in charge of her captain, one Joseph 
Powell, a contract was entered into between 
him and tne plaintiffs, that the latter shoiild 
furnish $23,000 in specie, and four boxes 
of opium for the vessel to proceed to Su- 
matra for the purchase of pepper, and to 
return with it to Europe, the adventure to 
be on the Joint account of Healy and the 
plaintiffs. It was further stipulated, that 
the port charges should be defrayed out of 
t his money furnished by the defendants, 
and the bills of lading of the cargo be 
consigned to them for sale, they paying for 
freight of half thereof, one cent and a half 
per pound, and that the plaintiffs should 
remain in advance to Healy for half the 
specie on the same terms as in the last voy- 
age on their joint account. Healy was left 
to make insurance, and in the event of 
making it, the policy for the vessel and 
Healy's half of the cargo, was to be de- 
posited in the hands of Messrs, N. & P., 
who were agents of the plaintiffs. A loss 
of the vessel took place about Jlarch, 1843, 
at the Island of Mauritius, but the cargo 
was not Injured over five per cent., and was 
obliged to be reshipped and carried to 
Europe in another vessel, and the freight 
therefor was paid by the plaintiffs; the 
Neponset losing her freight by the loss of 
the vessel before reaching Europe. Tliough 
the arrangement in the original agreement 
was for an insurance on the cargo and ves- 
sel, Healy made it on the cargo and freight, 
and lodged it with Messrs, N. & P. for the 
plaintiffs, and it was accepted by them. 
The whole loss for which the defendants are 
liable, exceeds, it is admitted, ?3000, behig 
about $1680 and interest, since April, 184:t. 
for general average chargeable to the cargo, 
and about $1081 on accotmt of freight. But 
it is contended by them, that Healy in this, 
insured only his own property; and the 
plaintiffs had no insurable interest therein: 
or if they had, that the policy was assigned 
to them by Healy without the consent of 
the office, and hence could not be recovered 
on by them, under an express provision in 
the following words: "It is also agreed that 
this policy shall be void in case of its 
being assigned, transferred, or pledged, 
without the previous consent in writing of 
the insurers." It was further agreed in the 
policy as follows: "And in case of loss, to 
be paid in sixty days after proof of loss 
and proof of interest In the said property, 
the amoimt of the note given for the pre- 
mium, if unpaid, and all sums coming due 
being first paid or secured to the satisfac- 
tion of the said company, they discounting 
interest for anticipating payment." The de- 
fendants claimed under this, to set off not 
only the premium note of $526, which re- 
mained impaid, but other large sums, due 
from said Healy to the insurance office, 
amounting in all to S5476. Healy had failed, 
since the insurance, and had taken the bene- 
fit of the banknipt act; but neither party 
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now dalmlng proved their debts under the 
bankruptcy. The amount due to the plain- 
tiffs as the balance of their account with 
Ilealy, after selling the cargo, was, in Au- 
gust, 1843, at the time the business closed, 
?1727; for which, and interest since they 
commenced this action, April 9th, 1844, they 
seek to be indemnified. The case was tried 
here in April, 184G, at an adjourned term, 
and a verdict taken by agreement for the 
plaintiff in blank, to be filled up with such 
sum as the court, on examination, should 
deem proper, if the plaintiff was in law en- 
titled to recover. Otherwise, the verdict 
was to be set aside, and a general verdict 
to be entered for the defendants. 

Phillips, for plahitiffis. 
Piske, for defendants. 

Before WOODBURY, Circuit Justice, and 
SPRAGUE, District Judge. 

WOODBURY, Circuit Justice. Most of the 
important facts in this case are embodied in 
the statement of it, and on these I shall now 
proceed to submit briefly my views of the 
law. The plaintiffs seem to me to have pos- 
sessed an insurable interest in the cargo and 
freight, which are covered by this policy. 
They had agreed to advance $23,000 on ac- 
count of the cargo and charges, and did do 
it, so as to render Healy indebted to them to 
the extent of $11,800, and interest thereon. 
How were they to be secured or paid for 
tills? Clearly In the first instance by an in- 
surance of the cargo and the ship, with a de- 
liosit for them of the policy with their agent, 
and a consignment to them of the bill of 
lading of the return cargo. ' This was the 
original agreement; but the insurance was al- 
tered to the freight, instead of the cargo; 
and the amount made so large as to cover 
both, and accepted by the plaintiff. Thus, 
virtually, the plaintiffs, so far as lenders of 
tlie $11,800, had for security a stipulation to 
consign the bills of lading of the cargo to 
them, and their own indebtedness to Healy 
of the freight of their half of the cargo. 
This would be an ample indemnity, unless 
the return cargo should, contrary to any fair 
expectation, seU for less than its cost, and 
indeed less, to the extent of all the freight 
on one half of *iie whole cargo. But should 
the cargo be lost, or the freight, they held as 
security the insurance by Healy to the 
amount of all his share in the cargo, and of 
his expected freight, an indemnity quite safe 
against any ordinary contingencies, and more 
than sufildent In tills case, as the event will 
show, if the plaintiff recovers. The plaintiffs 
stood, then, in the poslUou of mortgagees, or 
trustees, or consignees of the half of the 
cargo and the freight thereon, that belonged 
to Healy, in order to secure them for the ad- 
vances they had made in behalf of Healy. 
This was an Insurable interest, whether look- 
ing at it in law or equity. 1 I'liil. Ins. 107. 
114; 2 Phil. Ins. COl; 1 Mason, 127, [Sea- 
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mans v. Loring, Case No. 12,uS3;] [Traders' 
Ins. Co. V. Robert,] 9 Wend. 404; [Ex parte 
Yallop,] 15 Ves. 60, and other cases cited in 
PhiUips. 

Was the fact of an interest in others thai* 
Healy as owner and mortgagor, or consignor 
of the cargo and freight, disclosed in the pol- 
icy, sufficiently, to entiUe others to recover? 
I think it was. The very terms of tlie policy 
being "on account of whom it may concern,"" 
distinctly apprized the office, that Healy in- 
tended to secure by it any interests of others 
as well as his own. He was principal for 
himself as mortgagor, and agent for 
the plaintiffs as mortgagees. 2 Phil. Ins, 
153. He acted with express and previous 
wishes and authority for them as well a& 
himself, and not without either, as in Foster 
V. United States Ins. Co., 11 Pick. 85. The 
plaintiffs also accepted or ratified the Insur- 
ance after it was made, by taking it througli 
their agent in tiiis country. Under the form 
of expression used then, with the accom- 
panying facts, no doubt exists that the plain- 
tiffs are entitied to recover on their interest 
to the extent of their loss, without any as- 
signment of the policy to them in the sense 
contemplated in the dause of it before 
quoted. The action can well be brought as 
now, or in the name of the person who ap- 
pears on the policy to insure for others, and 
might be prosecuted for others in his name. 
Farrow v. Commonwealth lus. Co., 18 Pick, 
53; [Jefferson Ins. Co. v. Cotheal,] 7 Wend. 
82; [Pigott V. Thompson,] 3 Bos. & P. 149; 
[Sargent v. Morris,] 3 Barn. & Aid. 281; 
Hurlbert v. Pacific Ins. Co., [Case No. G,919.] 
Their interest attached by the insurance it- 
self, and not by any subsequent assignment; 
and the indorsement by Healy, and the de- 
posit of the policy with their agent, were- 
merely to authorize the payment of any loss- 
to them, as originally interested, and In con- 
formity witii the prevision in tiie policy re- 
quiring them to be made on his order, and' 
also in compliance with the original agree- 
ment between him and the plaintiffs, tiiat 
the policy should be deposited with their' 
agent Wiggin v. American Ins. Co., 18 Pick. 
158. Their rights, then, having commenced" 
with the policy Itself, and arising in fact un-- 
der the original insurance, as set out in the- 
dedaration, and not under any assignment: 
of it, the case is not open to the objection,, 
tiiat it lias been assigned to them subsequent- 
ly, and without the knowledge or assent or 
the office, and is, therefore, void. These cir- 
cumstances settie, also, the other objection.* 
concerning the set-off. One object of the- 
provision against an after assignment with- 
out the consent of the office, doubtless, was- 
te protect its interests by means of retaining 
the power, in case of a loss, to set off any 
demands the office possessed against the orig- 
inal holder of the poUcy. [Wiggin v. Amer- 
ican Ins. Co.,] IS Pick. 158. Here they 
have retained that power, so far as regards 
Healy and his original interests whether as 
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mortgagor, or cestui que trust or consignor 
iu the property insured. But they liave not 
retained, because they never possessed, any 
such power against the mortgagee or trustee, 
beyond his own indebtedness, which was 
nothing in law or eqxilty but the premium 
on the property. As to that, such would 
have been the case, even if the suit had been 
in the name of Healy for the plaintiffs. 
Hurlbert v. Pacific Ins. Co., [Case No. G,919.] 
It is well settled, that a demand, held in 
autre droit, cannot be set off, nor one against 
a person suing in autre droit. Bull. N. P. 179; 
[Hammonds v. Barclay,] 2 Bast, 230, 235; 
Tidd, Pr. 605, an^ cases cited; [French v, 
Andrade,] 6 Term R. 582; [Slipper v. Stid- 
stone,] 5 Term R. 493; 5 Mason, 205, [Greene 
V. Darling, Case No. 5,7G5.] The defendants, 
therefore, can set off against the plaintiffs, 
being originally parties in interest by virtue 
of what appears on the face of the policy, 
only what is due from them in law and 
equity, and not what is due from other per- 
sons alone. Indeed, if an insurer knows that 
the broker is insuring for a third person, he 
cannot set off a debt due from the broker, 
Gordon v. Church, 2 Cainos, 299. The policy 
in that case was in the name of the broker, 
and the name of the principal was not dis- 
closed. But "brokers" was inserted in the 
margin; and it was proved by parol, or ad- 
mitted that the principals were well known. 
See also, Hurlbert v. Pacific Ins. Co., [Case 
No. 6,919.] 

There is anotlier question as to what 
should be done about the mode of de- 
ducting the premium note given for this par- 
ticular insurance. Healy promised to pay it; 
but not having done so, it should be charged 
en the sum going to him after paying to the 
plaintiffs their dues. If there be not enough 
of that, it, of course, as before suggested, 
ought to be settled by those who derive the 
benefits from it, (who iu this instance are the 
plaintiffs to the extent of the balance of 
their account against Healy.) There is no 
necessity, here, however, to apportion it, and 
charge a part to them and the residue to 
Healy; because the claim of the pliiintiffs, 
though losers, being only a part of what is 
due on the loss, leaves the residue, being 
more than enough to pay the premium, for 
the mortgagor, and thus open to any set-off 
for this or any otiier preraiimis due from 
him to the defendants. 

In many policies there is a special provi- 
sion to deduct the premium from any loss; 
and, indeed, on re-examination, such is evi- 
dently the design in the present case, inde- 
pendent of the equitable reasons for such a 
coui-se. Thus, In paying averages, it is to 
be done, "having been paid the considei-ation 
for this insurance by the assured," &c., and 
in paying a loss, "the amount of tlie note 
given for the premium, if unpaid," &c., "be- 
ing first deducted." 

There is another view presented, as to 
whether tlie plaintiffs should recover all the 



loss, and accoimt for the balance, after de- 
ducting their debt, or recover only the 
amoimt of their debt. My opinion on this 
is, that the company should be permitted to 
retain and set off against Healy or his as- 
signees, so far as he remained interested in 
the property insured as mortgagor, all which 
remains covered by the loss after paying the 
mortgagee, rather than that the plaintiff's 
should be allowed to recover the whole and 
pay over the balance left, after they are sat- 
isfied, to Healy's assignees. This does exact 
justice to all concerned — carries out the orig- 
inal intent, as well as the established law on 
set-offs generally, (Gordon v. Church, 2 
Caincs, 299,) and, at the same time, protects 
the office in the full enjoyment of their orig- 
inal Hen on Healy's interests in any loss, so 
as to hold it subject to all their claims 
against him under a set-off of them, when 
the loss is called for, instead of driving them 
into a bankrupt court for merely a pro rata 
share with other creditors, who had not, like 
them, any specific lien on the balance, after 
paying the mortgagees, Hurlbert v. Pacific 
Ins. Co., [Case No. 6,919.] But though in 
this case the plaintiffs would be liable for 
the premium on this particxilar insurance, 
when not paid by Healy, who gave his note 
for it, and agreed to pay it; yet as there are 
funds enough left, belonging to Healy, for 
the loss, to pay this premium and all due to 
the plaintiffs, it ought to be charged on those 
funds. Whether this be done by deducting 
it from the plaintiffs' balance, and then re- 
charging it as so much more due to them 
from Healy, or by leaving it to be paid out 
of Healy's share, Is immaterial. Let the 
computations be made on these principles, 
and the blank in the verdict filled up for 
only the sum due the plaintiffs, leaving the 
residue to be held by the office towards their 
debts against Healy. 
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ALDRIDGE v. DRUMMOND. 

[1 Cranch, O. C. 400.y 

Circuit Court, District of Columbia, June 
Term, 1807. 

Bail. 

At law. The plaintiffs counsel was absent, 
but a bond for money was filed as the cause 
of action. 

]Mr. Law, for the defendant, offered to ap- 
pear without bail. 

THE COURT said, tliat he could not ap- 
pear without bail, xuitil he should be com- 



*[Renorted by Hon. William Cranch, Chief 
Judge.] 
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mitted for want of bail, when lie might ap- 
pear and plead in custody. 

FITZHUGH, Circuit Judge, albsent 



ALDRIDGE, (MUIRHBAD t.) 
{See Mnirhead v. Aldridge, Case No. 9,904.] 



ALDRIDGE, (PARKES v.) 
[See Parlies t. Aldridge, Case No. 10,755.] 
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(See Turner v. Aldridge, Case No. 14,249.] 



Case Wo. 167. 

ThR ALEPPO. 

[5 Ben. 554.]^ 

District Court, S. D. New York. March, 1872. 

Collision at Sea — Steamer and Bahk — Fog- 
Speed— Wkong MANfEUVRE. 

1. The bark M. was sunk by a collision with 
the steamer A., on the 20th of April, 1871, off 
Boston harbor, in a thick fog. The steamer 
was bound from Boston to Liverpool, heading 
about east by south, and going at a speed of at 
least seven or eight miles an hour. The fog 
was so dense that objects could not be seen 
more than fifty yards, and the steamer was 
blowing her fog wiiistle at short intervnls. aud 
had a lookout stationed on each bow. They re- 
ported the bark right ahead, whereupon the 
steamer's engine was at once reversed, and her 
helm ported, till she headed southeast half 
east, when she struck the bark on the port 
side, cutting in to her main hatch. No sound 
from the bark was heard on the steamer till 
after the bark was reported, when the sound of 
■a horn was heard. The bark was heading 
northeast half east. There was very little, if 
any, wind. The whistle of the steamer ap- 
proaching was heard on the bark some fifteen 
minutes before the collision, and from that 
time two or three blasts of a fog horn were 
blown by the bark in response to each blast of 
the steamer's whistle. Her master, when he 
saw the steamer, called to her to starboard her 
helm, and the steamer's lookout also called out 
"Starboard:" Held, that the bark was blowing 
a proper fog signal, and that the speed of the 
steamer was the cause of its not being heard 
till the collision could not be avoided, 
ll-'or instauces of collision and the precau- 
tions necessary to be taken in focffy weath- 
er, see The Monticello, Case No. 9,739: 
The Blackstone. Id. 1,473; The Matteawan, 
Id. 9,283; Tho Hammonia, Id. 6,005; The 
Hansa, Id. 0,037.] 

2. That thn steamer's speed wa** too trreat, 
and was a fault causing the collision. That, if 
the steamer had starboarded her Iielm instead 
of porting, and swung in the opposite direction 
as much as she did under her port helm, her 
direction would have been east northeast, near- 
ly parallel with that of the bark. And that, 
therefore, the order to port was a wrong one, 
and contributed to the collision. 

In admiralty. 

'[Reported by Robert D. Benedict, Esq., and 
hero reprinted by permiii:jiou.j 



J. C. Dodge and T. Scudder, for liballnrts. 
D. D. Lord, for claimants. 

BLATOHFORD, District Judge. This libel 
is filed by the owners of the bark Merrimac, 
and of her pending freight, and by the own- 
ers of property and cargo on board of he:, 
and by her officers and crew, to recover the 
value of the said bark, and of such freight 
and property and cargo, and of the effects 
and clothing of the said oflScers and crew, 
and the amount of the wages lost by the 
said officers and crew, in consequence of the 
sinking of such bark wjfh said cargo and 
other property, through a collision which 
took place between her and the steamship 
Aleppo, on the 20th of AprU, 1871, off the 
harbor of Boston, Massachusetts, in the day 
time, in a thick fog. The amount claimed by 
the libel is $134,720.39. About four o'clock 
on that morning, the bark, whidi was on a 
voyage from Montevideo to Boston, made 
Nansett lights. About half past eleven 
o'clock, A. M., she was becalmed, so as to 
lose her steerage way, and a thick fog arose, 
which continued until the collision. She kept 
all her sails up except her mainsail and her 
main-royal. Her yards were braced to the 
starboard, but there was no wind. When the 
whid died away it was from about west souih- 
west. At one o'clock, P. M., by sounding, she 
found twenty-three fathoms of water, witli a 
muddy bottom. Between that time and tlie 
time of the colli^on she did not change her 
course, and, at the time of the collision, 
which occurred at twenty-seven minutes 
past one o'clock, P. M., she was head- 
ing northeast half east The steamer was 
on a voyage from Boston to Liverpool. 
The stem of the steamer struck the port side 
of the bark between the main and roizzen 
rigging, abreast of the after hatch, the direc- 
tion of the blow being one point forward of 
square across, that is, In a direction south- 
east half east The side of the bark was 
crushed In the width of the steamer's bow, 
and the cutwater of the steamer penetrated 
to the starboard curbing of the after hatch. 
The bark sank In from ten to fifteen min- 
utes. 

The libel alleges, that the place of collision 
was about four mUes east of Minot's Ledge 
lighthouse; that the bark was lying dead in 
the water; wholly becalmed, heading about 
northeast half east; that the steamer was 
heading about east by south; that the steam- 
er's wiiistle was heard for fully fifteen min- 
utes befoi-e the oolhsion, and the fog horn of 
the bark was sounded as required by law, 
and everything was done on board of the 
bark, to avoid the collision, that could be 
done under the circumstances; that the 
steamship, being under steam, was required 
by law to keep out of the way of the bark, 
a sailing vessel, and might easily have done 
so by observing the rules and precautions 
which the law and good seamanship re- 
quired of her; and that the collision and loss 
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were wholly caused by the ncsligeuce of the 
persons in charge of the steamship. 

The answer avers, tliat the steamer left 
her dock at East Boston soon after eleven 
o'clock, A. M.; that, when she left her dock, 
the weather was somewhat hazy, but not so 
as to interfere in any way with her naviga- 
tion until after passhig the limits of pilotage 
waters; that, at about twenty mhiutes be- 
fore one o'clock, P. M., she was obliged to 
stop to replace some packing in one of her 
engines; that, at one o'clock, P. M., she again 
proceeded on her voyage, steering about east 
three-quarters soijth; that, at that time the 
whid was light, and the fog, which had begun 
to thicken very perceptibly soon, after she 
passed Boston lighthouse, became so dense 
that it was impossible to see objects more 
than fifty yards distant; that every precau- 
tion was taken to avoid accidents, two men 
were stationed on the looKOUt, one on each 
bow, a man was stationed at the steam 
whistle, which was blown at short intervals, 
two men were sent to the wheel, to assist the 
quartermaster who had it in charge, and 
another quartermaster was stationed at the 
con, to transmit orders from the bridge, 
where the captain remained, with the second 
officer, to see that all hands were attending 
to their duty; that, by an act of the congress 
of the United States, sailhig vessels are re- 
quired, whenever there is a fog, whether by 
day or night, to give warning of their posi- 
tions by the use of fog horns; that it then 
was, and, lor a long time before the passage 
of said act, had been, customary for all sail- 
ing vessels to blow horns during fo^, as sig- 
nals of their positions; that the steamer pro- 
ceeded at half speed, which would have en- 
abled bar, without difficulty, to avoid all 
vessels giving the statutory and customary 
signals before mentioned, but, although a 
careful watch was kept, no such signal was 
heard until a very short time, not three min- 
utes, before the collision, when the lookouts 
on the forecastle reported a ship right ahead, 
and close at hand, whereupon the captain in- 
stantly ordered the endues reversed and the 
helm ported, but, before her headway could 
be stopped, she ran into the bark; that, im- 
mediately upon the collision, the officers and 
crew of the bark got on board of the steamer, 
and the steamer sent a boat to save what was 
possible, but the wreck sank before the boat 
could reach her; that, as the respondents are 
informed and believe, the steamer's whistle 
was distinctly heard on board of the bark 
several minutes before the collision, but no 
sound was heard from the bark until after 
she was reported by the steamer's lookouts, 
when a very faint sound of a horn was heard, 
mingled with the shouts of the bark's crew; 
and that the collision was caused by the 
neglect of those in charge of the bark, either 
in not having a proper fog horn, or in not 
blowing It at all, or In not blowing It with 
strength enough to make it available at the 
distance at which these horns can usually be 
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heard. The answer denies that the collision 
occurred except as above stated, or that it 
was in any measure caused by, or attribut:i- 
ble to, any want of good management or 
proper care on the part of those in charge of 
the steamer. 

It Is to be noted, that the answer gives the 
condition of the weather as a fog so dense 
that it was impossible to see objects more 
than fifty yards distant. It does not state 
the rate of speed of the steamer, but gives it 
as '*half speed," which Is shown by the evi- 
dence to be a term of art, not meaning half 
of the ordinary full speed of the vessel, as 
would naturally be supposed, but only indi- 
cating the point at which the throttle-valve 
of tlie en^ne was set, to give steam to the 
engine. It assigns, as a reason for miilntain- 
ing whatever rate of speed the steamer did 
maintain, the fact that no signal of a fog 
horn from the bark was heard by the steam- 
er. It states that no such signal was heard 
until a very short time, not three minutes, be- 
fore the collision; that, when It was heard, 
the bark was reported as right ahead, and 
close at hand; and tliat, before the headway 
of the steamer could be stopped, by revers- 
ing her engines, the collision occurred. Far- 
ther on it states that no sound was heard 
from tlie bark until after she was reported, 
when a very faint so\md of a horn was heard. 
The only excuse which the answer sets up, 
for the failure of the steamer to dlschai^e 
the duty imposed upon her by law, of keep- 
ing out of the way of the bark, Is an alleged 
neglect on tiie part of those in charge of the 
bark, in reference to a fog horn. But that 
excuse is set up in a very loose, indefinite 
and tentative form of expression. It alleges 
neglect, either, first, in not having a proper 
fog horn; or, second, in not "blowing it at 
all; or, third, in not blowing It with 
strength enough to make it available at the 
distance at which these hoins can usually be 
heard. What such distance is. Is not averred. 
The entire purport of the answer is, that, as 
the sound of a fog horn from the bark was 
not heard on board of the steamer sooner 
than it was heard, it follows that the fog 
horn was not a proper fog horn, or was not 
blown, or was not blown with sufficient 
strength to make It heard at the dlstafice at 
which these horns can usually be heard. 

The proofs In the case show, satisfactorily, 
that, about fifteen minutes before the colli- 
sion, the steamer's whistle was first heard on 
board of the bark; that, up to that time, no 
fog horn had been blown on board of the 
bark; that, as soon as the whistle of the 
steamer was heard, the mate of the bark pro- 
cured the bark's fog honi, and blew It, facing 
with it towards the direction whence the 
sound of the whistle came, and which turned 
out to be the direction from which th'e steam- 
er afterwards came in sight; and that the 
mate stood, while so blowing, on the port side 
of the bark, at first on the poop deck, and 
afterwards on the top of the after house^ 
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find blow two or three blasts of the horn in 
I'pspoiise to evei-y blast of the steamer's 
Avhlstlo, continuing to so blow until after the 
steamer came in sight, and until almost the 
Instant of collision. The sound of tlie fog 
horn was not heard on board of the steamer 
until the bark was seen. But, on the evi- 
dence, it was the usual fog horn, and was 
blo^^-n in the usual manner, and with cus- 
tomary and proper force. There is nothing 
to show that its soimd was not heard on 
board of the steamer at as great a distance 
off ns it could be, in view of the speed at 
which the steamer was going, and the state 
•of the atmosphere and the wind and tEe fog. 
A southeast swell was rolling, into which, 
some three 'points on her starboard bow, the 
steamer was plunging at the rate of at least 
from seven to eight knots an hour, and it is 
not at all strange that the sound of the fog 
horn was drowned by the sound of the 
waves, and of the steamer's motion through 
llie air and tlirough the water, and by the 
otlior noises inseparable from the movement, 
by steam machinery, of a large vessel. The 
fact that the fog horn was, under all these cir- 
ciunstances, heard when it was heard, and 
was then heard by a man on the bridge of 
the steamer, as well as by men on the bow of 
The steamer, shows that it was a proper horn 
4»nd was properly blown. 

Oil the evidence, the collision was due to 
till' immoderate speed of the steamer. If her 
spet!d had been less, she would have had 
more opportunity and time, after hearing the 
fog hom, to take measures to avoid hitting 
tlie bark. Her speed was, at least from sev- 
en to eight knots an hour, at the time of the 
<*ollision, and, T think, was more. She was 
navigating at that speed, in a dense fog, of 
the character described in tlie answer, in a 
thoroughfare for vessels, some twenty miles 
only from Boston harbor, and about half that 
■distance from Boston Ughthouse. I have 
considered this question of speed recently so 
fully in the case of The Btansa, [Case No. 6,- 
•037.] in which the same views were urged 
jind considered which have been advanced by 
the coxmsel for the claimants in this case, 
that I deem it unnecessaiy to add anything to 
the views contained in the opinion in that case. 
Here was a baric, becalmed, in a dense fog, 
wltliin twenty miles of her destination, prop- 
erly blowing a proper fog hom, and blowing 
It precisely in response to blasts of a steamer's 
steam whistle, and yet the steamer, with all 
the precautionary measures set up in her an- 
swer, was going through the fog at such a 
rate of speed, that she heard nothing from 
the bark till the bark was seen, and then it 
was too late, even with the utmost expedition 
nsed in stopping and reversing her engines 
and porting her helm, to avoid the bark, and 
the speed was so great, that the bark was 
severed more than half In two. It would 
seem to be only necessary to state these 



premises to reach the conclusion that the 
steamer was in fault and solely hi fault 
Tet, the argument on the part of the claim- 
ants advances the proposition, that, even 'f 
no fault is imputable to the bark, the collision 
was the result of an inevitable accident It 
was inevitable, probably, at the rate of speed 
maintained 'by the steamer. She did not 
avoid tlie accident. She probably would have 
avoided it if she could have done so. In that 
sense it may have been inevitable. But, in 
the sense of the rule of law on the subject, 
tills collision was not an inevitable accident. 
The claimants insist that the colUsion was 
tlie result of such an accident as could not be 
avoided by such vigilance and good manage- 
ment as were required by the circumstances 
of the case. But this proposition is not es- 
tablished by the evidence. On the contrary f 
it satisfactorily appears, that the collision 
would have been avoided if the steamer had 
been going only at such a rate of speed as 
would have enabled her to stop and reverse, 
after hearing the fog hom of the bark, or 
seeing the bark, in season to so check her 
headway as to put it within her power to 
stop short of the bark or to turn aside from 
her. 

It is contended, on the part of the llbel- 
lants, that there was fault on the part of the 
steamer, contributing to the collision, in .port- 
ing her hehn, when she discovered the bark, 
instead of starboarding it The steamer was 
on a course east three-quartei*s south. The 
bark was heading northeast half east. The 
direction of the blow of the steamer was to- 
wards southeast half east while she was 
swinging under a port helm. This would 
show that she had, by her porting, swung 
two points and three-quarters to starboard. 
If, by starboarding, at the time she ported, 
she had swung to port two points and three- 
quarters from east three-quarters south, it 
would have brought her to east northeast, 
at the time of the blow, and she would have 
been witliin a point and a half only of being 
parallel with the bark. I think it is demon- 
strated by the evidence, In connection with 
the foregoing facts, that the order to port on 
tlie steamer was a wrong one, that the better 
order would have been to starboard, and 
that," by starboarding, the collision would 
probably have been less disastrous. The 
master of the bark, and the lookout on the 
steamer, concurred In the conclusion, from 
their several points of observation, that star- 
boarding was the proper manoeuvre for the 
steamer, and both of them expressed, such 
conclusion, by shouts to that effect. Yet .the 
steamer ported. There must be a decree 
for the libellants, with costs, with a refer- 
ence to a commissioner, to ascertain the 
damages. 

[NOTE. For a subsequent hearing in this 
case respecting the measure of damages, etc» 
i see The Aleppo, Case No. 158.] 
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Case No, 158. 

The ALEPPO. 

£7 Ben- 120.]* 

District Court, S. D. New York. Jan., 1S74. 

Coi.MSioN — Rl'I-e of Damage— Ctisr of Cakgo at 
Place of Shti'ment — Intekest. 

1. The harque M., bound from Montevideo to 
Boston, was sunk in a collision with the 
steamer A. about twenty miles from Boston 
harbor. The steamer was held liable for the 
loss. The commissioner, to whom it was re- 
ferred to compute the damages, having made 
his report, both parties filed exceptions to it, 
bringing up the question, what was the true 
rule of damages for the loss of the cargo, and 
as to the allowance of interest: Hdd, that the 
true rule of damages in such a case, is to al- 
low the cost of the cargo at its place of ship- 
ment, with expenses and charges, and insurance 
and interest. 

ICited in Guihert v. Thp George Bell, H Fed, 
Rep. 585; The City of New York. 23' Fed. 
Rep. G19; The Umbria, 46 Fed. Rep. 027.] 

[See The Mary J. Vaughan, Case No. 9,217; 
Dyer v. National Stpam N.nv. Co., Id. 
4.225, modifying Id. 4,226. Contra: The 
Russia, Id. 12,169; Swift v. Brownell, Id. 
13,695.] 

2. That, where the contract price at which 
cargo was purcha.sed included the expenses of 

gutting it alongside the vessel, charges for 
rokerage and commissions and counsel's cer- 
tificates in purchasing and shipping, if paid, 
and usual and necessary, are to be allowed, as 
part of the cost. 
[Cited in The City of New York. 23 Fed. 
Rep. 619; The Umbria, 46 Fed. Rep. 927.] 
[See The Ocean Queen, Case No. 10,410.] 

3. On cargo bought generally, charges for 
putting the cargo alongside are allowable also. 
Charges for putting money at the purchase 

J lace to pay for the cargo are not allowable. 
Qterest on the purchase price paid, from the 
time it was paid, is allowable, and also interest 
on all other allowable items. But the rate of 
interest allowed is six per cent. 
[Cited in The Mary Eveline, Case No. 9,212; 
Dyer v. Nat. Steam Nav. Co., Id. 4,225.] 

4. The allowance of interest in cases of tort 
is a matter of discretion. 

In admiralty. 

T. Scudder and J. C. Dodge, (of Boston,) 
for libellants. D. D. Lord, for claimants. 

BLATCHFORD, District Judge. The 
bark Merrimac was, on the 20th of April, 
1871, in daylight, in a thick fog, run down 
and sunk, with her cargo, by the steamer 
Aleppo, at a point about twenty miles from 
Boston harbor, and about haK that distance 
from Boston lighthouse. She had come, 
with her cargo, from Montevideo, and was 
bound to Boston. On a libel filed by tlie 
owners of the bark, and of her pending 
freight, and by the owners of property and 
cargo on board of her, and by her officers 
and crew, to recover tlie value of the bark, 
and of such freight and property and cargo, 
and of the effects and clothing of the officers 
and crew, and the amount of the wages 
lost by the officers and crew, in consequence 
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of the sinking of the bark, with said cargo 
and other property, this court held [The 
Aleppo, Case No. 157] that the steamer was 
solely in fault for the collision, and rendered 
a decree that the libellants recover against 
the steamer the damages sustained by them 
by reason of the collision, and tliat It be 
referred to a commissioner to ascertain and 
compute the amoimt of suchi damages. The 
report of the commissioner has been made. 
It is not questioned in any particular by 
either party, except as to its conclusions re- 
specting the amount of damages by the loss 
of the cargo, and respecting interest. 

The commissioner reports that it was con- 
tended on the part of the libellants, own- 
ers of cargo, that they are entitled to be 
paid the market value thereof in Boston, 
at the time when it was lost, less duties, 
freight and charges for landing, with inter- 
est at 7 per cent, per annum from the date 
of the loss, being the sum of ?112,147.7G, 
as shown by schedule No. 1 annexed to tlie 
report. He further reports that the claim- 
ants insisted that the damages should not 
exceed the actual cost of the cargo at its 
port of shipment (part having been shipped 
at Colonia and part at Montevideo), witli 
expenses of lading, and that the interest 
should not exceed G per cent, per annum 
from tlie time of the loss, being the sum of 
?6S,558.34, as shown by schedule No. 2, 
annexed to the report. He further report* 
that he has refused to adopt either of the 
iniles above stated, but has allowed to the 
libellants the actual cost of the cargo, with 
expenses of lading on board, and such in- 
crease in the market value at the port of 
shipment as occurred previous to the loss of 
the vessel, with interest at 7 per cent, per 
annum from the time of the loss, being the 
sum of ?81,378.46, as shown by schedule 
No. 3, annexed to the report 

The libellants except to the report, be- 
cause the commissioner refused to adopt 
the rule so contended for by them, and be- 
cause he made the allowance which he did 
make. The claimants except to it, (1) be- 
cause he has allowed for the value of the 
cargo more than its market value at the 
port of shipment, with Interest at 6 per 
cent per annum; and (2) because he has al- 
lowed to the libellants, in addition to the 
actual cost of the cargo, an increase in its. 
market value occurring prior to the date 
of the loss; and (3) because he has allowed 
17% per cent, on the cost of the cargo be- 
longing to three of the owners of cargo, 
without stating the groimd on which such 
allowance is made; and (4) because there 
is no evidence to sustain such allowance of 
17% per cent; and (5) because he has al- 
lowed 2% per cent on the cost of the cargo 
belonging to anotlier owner of cargo, for 
lise in value from the time of purchase to 
the time of loss; and (G) because he has 
allowed premiums of insurance in addition 
to cost and increase in market price to the 
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time of loss; and (7) because he has allowed, 
in addition to the cost of cargo and increase 
In marliet value to the time of loss, charges 
for purchasing and shipping cargo, expenses 
of classification, consul's certificates, com- 
missions for drawing exchange, brokerage 
on sale of exchange, Interest on cost be- 
tween time of payment and reimbursement 
by exchange, London bankers' commission 
and premium of exchange, and because such 
items are especially improper if the libellants 
are allowed the market value at the time of 
the loss; and (8) because he has allowed on 
the cargo belonging to three of the owners of 
cargo, the difference between the piurchase 
money and tlxe whole cost of such cargo 
on board, and because such Items are es- 
pecially improper if the libellants are al- 
lowed the market value at the time of the 
loss; and (9) because he has allowed in- 
terest, and at tlie rate of 7 per cent, per 
annum, on all the items allowed in his re- 
port, as well as on those foimd in schedule 
No. 3, no evidence having been given of 
payment, or loss, of interest, or of any 
other circumstances justifying the allowance 
of it, and also because the rate of interest 
in this court Is only 6 per cent per annum. 
The report of the commissioner, in con- 
nection with schedule No. 3, shows that he 
has allowed, as damages, to the four own- 
ore of cargo, the actual cost of the cargo, 
with the expenses of lading on board, and 
such Increase in the market value tliereof 
at tlie port of shipment, as occurred pre- 
vious to the loss of the cargo, with Interest 
at the rate of 7 per cent per annum. The 
cargo was "wool. As to each one of three 
of the owners, schedule No. 3 shows that- 
the mode adopted of arriving at the amount 
reported was this: Set down the cost, in 
gold, of the purchase of the wool, "without 
charges of shipment or other expenses;" 
to this add 11% per cent thereon, for gold 
premium; to the resulting sum add 17% 
per cent thereon (for what, is not stated 
in the schedule); to the restilting sum add 
an item as "difference between cost of pur- 
chase and whole cost of wool on board in 
currency," and an item as "cost of insur- 
ance," and an item as "interest from 
April 20th, 1871, at 7 per cent" This mode 
produces allowances to the three owners, 
severally, of $17,501.05, and ?29,03S.18, and 
§20,207.62. As to the fourth owner, sched- 
ule No. 3 shows that the mode of arriving 
at the amount reported was this: Set down 
the cost, in Montevideo paper currency, of 
the purchase of the wool; to this add 2% 
l)(^r cent thereon, as "rise in value from 
time of purchase to time of loss," and 
1 6-10 per cent thereon, as "commissions, 
&c.," and an item as "cost of shipment;" 
to the res\ilting sum (which Is put down as 
"total cost. In Montevideo currency") turned 
into gold at 92 97-100 per cent thereon, add 
an Item, as "insurance paid, in gold;" to 
tlie resulting sum add 11% per cent, pre- 



mium tliereon; to tlie resulting sum (whldj 
is put down as "total in United States cur- 
rency") add "interest from April 20th, 1871, 
at 7 per cent." This mode produces an al- 
lele ance to the f ourtli owner of §5,541.01. 

The exceptions raise the question, whether 
the allowance for loss of cargo ought to be 
the market value of it in Boston at the 
time of the loss, less freight, duties, and 
charges for lading; or, whether it should 
be only the actual cost of the cargo when 
on board of the vessel at the port of ship- 
ment (including expense of lading), which 
may be regarded as its market value when 
on board, at such port, without any addition 
for any increase in the market value of 
like cargo at such port, occurring prior to 
the time of the loss; or whether it should be 
what the report allows, namely, the actual 
cost when on board of the vessel, at the 
port of shipment (including expense of lad- 
ing), with the addition of the increase in 
the market value of like cargo at such port, 
occurring prior to the time of the loss. The 
cases in which the question Is considered 
are few in number. The general rule, in 
cases of collision, is easily stated. In The 
GazeUe, 2 W. Rob. [Adm.] 279, it is said, 
that "the right against the wrong-doer is 
for a restitutio in integrum," and that 
the suffering party must be put "as nearly 
as possible in the same situation in which 
he would have been if no collision had taken 
place." In Smith v. Condrj', 1 How. [42 
U. S.] 28, it Is said: "It is the actual damage 
sustained by the party at the time and place 
of tile injury, that Is the measure of dam- 
ages." In Williamson v. Barrett, 13 How. 
[54 U. S.] 101, 110, it is said: "The general 
rule regulating damages in cases of collision 
is to allow the injured party an Indemnity 
to the extent of the loss sustained. This 
general rule is obvious enough; but there is 
a good deal of difficulty in stating the 
grounds upon which to arrive, in all cases, 
at the proper measure of that indemnity." 
But the question remains— what sum of 
money. In the given case, wiU be a restitutio 
ill integrum, a replacing of the actual dam- 
age, an indemnity to the extent of the loss. 
"Whatever that sum is, it must be lixed, as 
nearly as may be, as of the time and place 
of the loss. 

The general principle, in cases of cargo 
lost or damaged by collision, is thus stated 
in Lowndes on Collisions (page 157): "If, 
by reason of collisi&n, the cargo on board 
Is lost or damaged, the owner of it is entitled 
to compensation for his actual loss; that is 
to say, to the sum for which such cargo 
would have been sold had there been no col- 
lision, minus such expenses as must, in that 
case, have been Incurred In order to realize 
the proceeds, and deducting also the sum 
for which it may have actually been sold." 

In Murray v. The Charming Betsy, 2 
Cranch, [G U. S.] 64, In 1804, which was the 
case of a seizure of a vessel and cargo, by 
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a United States frigate, as forfeited for a 
violation of a non-intercourse law, the su- 
preme court, in declaring the seizure to have 
been illegal, and holding the owner of the ves- 
sel and ciirgo to be entitled to damages for the 
seizure (the cargo having been procured at 
St Thomas, and the vessel and cargo hav- 
ing been seized at sea, and carried into Mar- 
tinique, and the cargo having been sold at 
Martinique, by the captain of the frigate, 
and the vessel having been brought Into 
Philadelphia, and there libelled), decided 
that the damages for not restoring the ves- 
sel and cargo at Martinique should be the 
actual prime cost of the vessel and cargo, 
with interest thereon, including the insur- 
ance actually paid and such expenses as 
were necessarily sustained in consequence 
of bringing the vessel into the United States. 

In the case of The Lively, [Case No. 8,- 
403,] hi 1812, Judge Story says, that "in 
cases where the vessel and cargo have been 
captured, and afterwards lost to the owner, 
the supreme court of the United States have 
confined themselves to the prime value there- 
of, and interest thereon, to the judgment." 
He also says: "I am not aware of a single 
authority in the higher com*ts of admiralty, 
in which supposed profits have formed an 
Item of damage in cases of restitution. * ♦ * 
I have not been able to trace in later re- 
ports a single instance where loss of profits 
has been allowed." He then examines the 
question upon principle, and comes to the 
conclusion that an allowance of damages 
upon the basis of a calculation of profits 
is inadmissible, and says, that such a rule 
has been rejected by the courts of law in 
ordinary cases, and that, instead of decid- 
ing upon the galas or losses of parties In 
particular cases, a uniform interest has been 
iipplied, as the measure of damages for the 
detention of the property. Much of his 
reasoning applies as well to the loss of car- 
:go in a case of collision as to a case of ille- 
gal capture, which was the case before him. 
A calculation of profits involves imcertainty, 
.and proceeds upon the contingencies of the 
market, and is a calculation upon conjecture, 
:and would work injustice if applied to the 
.case of a bad market and a loss thereby, 
.and would be a mle which would always 
work substantially one way, and would fall 
heavily on the innocent owner of a colliding 
vessel held in fault for Hie negligence of her 
master. All these considerations lead to tue 
conclusion that profits, on the supposition of 
the prosperous termination of the voyage, 
ought not, in any case, to constitute an item 
of damage. 

The case of The Anna Maria, 2 Wheat. [15 
aor. S.] 327, in 181T, was one of marhie tres- 
pass by a privateer, where a vessel and her 
.cai'go were unlawfully captured and sold. 
'j.ne supreme court awarded, as damages, the 
value of the vessel, and the prime cost of 
the cargo, with all charges, and the pre- 
mium of insurance. If paid, with interest. 



The case of The Amiable Nancy, 3 Wheat 
[IC U. S.] 546, In 1818, was one of marine 
trespass by a privateer, in the seizure and 
detention of a vessel and her cargo. In re- 
jecting an Item for the loss of the supposed 
profits of the voyage on which the vessel 
was bound, the supreme court say: "The 
probable or possible benefits of a voyage 
as yet in fieri, cau never afford a safe rule 
by which to estimate damages in cases of 
marine trespass. Tliere is so much uncer- 
tainty in the rule itself, so many contin- 
gencies which may vary or extinguish its 
application, and so many dllficulties in sus- 
taining its legal correctness, that the court 
cannot believe it proper to entertain it In 
several cases in this court, the claim for 
profits has been expressly overruled; and 
in Del Col v. Arnold, 3 Ball. [3 U. S.] 333, 
and The Anna Maria, 2 Wheat [15 U. S.] 
327, it was, after strict consideration, held, 
that the prime cost or value of the proper- 
ty lost at the time of the loss, and, in case 
of injury, the diminution in value by rea- 
son of the injury, with interest upon such 
valuation, afforded the true measure for 
assessing damages. This rule may not se- 
cure a complete indemnity for all possible 
injuries, but it has certainty and general 
applicability to recommend it, and, in al- 
most all cases, will give a fair and just rec- 
ompense." In allowing interest In this case, 
the supreme court fixed the rate at six per 
cent 

The case of Smith v, Condry, 1 How. [42 
U. S.] 28, In 1843, was one of a collision be- 
tween two American vessels in the port of 
Liverpool. The injured vessel had a cargo 
of salt and was ready to sail for the United 
States. She offered to prove that, if she 
had not been prevented from sailing by the 
injury complained of, she would have ar- 
rived at her port of destination with her 
cargo in season to have obtaluiid more for 
it than she received. Tne evidence was re- 
jected. The supreme com-t say: "It has 
been repeatedly decided in cases of insur- 
ance, that tlie hisured cannot recover for 
the loss of probable profits at the port of 
destination, and that the value of the goods 
at the place of shipment is the measure of 
compensation. There can be no good rea- 
son for establishing a different nde in case.s 
of loss by collision. It is the actual dam- 
age sustained by the party at the time and 
place of the injury that is the measure of 
damases." 

In Williamson v. Barrett, 13 How. [54 U. 
S.] 101, in 1851, the court considered the 
question, In a collision case, of the allow- 
ance to the injured vessel of compensation, 
during the time necessary to repair her and 
fit her for business for the loss of what 
she would have produced by chartering her 
to run in the business in which she had 
usually been engaged. The court followed 
the principle of the decision in the case 
of The Gazelle, 2 W. Rob. [Adm.] 279. It 
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<:onceded that the earnings of a vessel not 
under a charter party must, in some meas- 
ure, depend upon the contingency of ob- 
taining employment for her, but it held that 
the market price of her hire afforded a 
proper rule for estimating the damage sus- 
tained on account of the loss of her service. 
Three of the Judges dissented, holding that 
the case fell within the rule, that, in cases 
■of marine torts, no damages could be al- 
lowed for the loss of a market, or for the 
probable profits of a voyage. The opinion 
of the court was delivered by Mr. Justice 
Nelson. 

The case of The Ocean Queen, [Case No. 
10,409,] hi this court, in ISGG.was one of colli- 
sion, where a schooner on a voyage from 
Baltimore to Providence, with a cargo, was, 
with such cargo, sunk at sea, by a collision. 
The commissioner, in assessing the damages 
to the cargo, took the price it would have 
brought at the port of destination, instead of 
the price paid at the port of shipment The 
■claimants excepted to the report Tliis court 
<^yliipman, J.) said: "I think the exception 
on this point is well taken. It is open to 
tlie objections stated by Mr. Justice Story, 
in the case of The Lively, [Case No. 8,403.] 
Though that was not a case of damage by 
collL<3ion, it was a case of damage by an- 
other kind of tort His remarks are, there- 
fore, apt and to the point To estimate the 
-damages by what the cargo would have sold 
for, if it reached the port of destination, par- 
tikes, hi some measure, of conjectui-e, and 
assumes that for certain wliich is, after all, 
■contingent The schooner, in this case, might 
never have reached her port of destination, 
even if she had not collided with the Ocean 
■Queen. She was exposed to all the ordi- 
nary perils of navigation— collision, fire, :mrt 
liie numberless dangers which attend vessels 
on the sea. I understand the correct rule 
lo be laid down by the supreme court of the 
United States, in Smith v. Condry, 1 How. 
[-12 U. S.] 28, which is, the value of tliu 
snoods at the port of shipment To tliis sho^ild 
be added the expense of navigating the ves- 
sel to the place where the collision occurred, 
including also the lading of the cargo on 
board. On this amount, the libellanl is en- 
titled to interest at six per cent from tlio 
time of the collision." On appeal to tlio 
circuit court by the claimants, that court 
(Nelson J., 5 Blatchf. 493, [The Ocean Queen, 
Case No. 10,410,]) hi 1867, said: "The only 
question worthy of notice is that of damages 
iL respect to the cargo. Tlie owners of the 
<'argo claim that they are entitled to the mar- 
ket value of the cargo, ccnsisthig of fiom*. 
corn and feed, at the port of destination. 
Providence, or, at least, to the general in- 
<Teased marlcet value that took pla^o be- 
Iween the time of the shipment at Baltimoro, 
and the time of the collision. The court below 
Isold, that the damages should be ascertainud 
from the value of the goods at the port of 
shipment, including all expenses of transpor- 



tation to the place of collision, and of the 
lading of the cargo on board, &c., togeth'*-* 
with interest, at the rate of six per cent, 
per annum, from the time of tlie collision. 
This is the rule, substantially, as settled In 
the ease of The Anna Maria, 2 Wheat [15 U. 
S.] 327, aud In Smith v. Condry, 1 How. 
[42 U. S.] 28, 35, as governing tn all cases of 
marine torts. See, also, The Lively, [Case 
No. 8,403.] 

The oase of The Vaughan and The Tele- 
graph, in this court, [Case No. 9,217,] in 
1867, was a case of the loss of a cargo of 
barley, on the Hudson river, between New- 
burgh and Cold Spring, by a collision, the 
barley being in trandt on a canal-boat from 
Canada to New York. TThe commissioner, 
in computing the ditmages for the loss of 
the barley, took, as its value, the price at 
which other barley, on another boat in the 
same tow, was sold at New York, a few 
days after tie collision, deducting therefrom 
the commission for the sale, and the freight 
on the barley, and adding interest on the re- 
mainder at seven per cent per annum. The 
claimants excepted to the report, on the 
grounds tliat the commissioner should not 
have taken the value at New Yorli, or at tiie 
place of collision, but should have taken it 
at the place of shipment, and that the prop- 
er rate of interest was six per cent per 
annum, and not seven. In dispo^ng of the 
case, I referred to the authorities above cit- 
ed, and said: "The law is well settled, that, 
In case a contract to deliver goods is broken, 
the party is entitled to recover the full value 
of the goods at the place of delivery. • • • 
But In cases of loss of cargo by collision, or 
other tort, the rule is equally well settled, 
that the value of the lost property at the 
time and place of its shipment Is the meas- 
ure of damages." I held the commissioner 
to have erred in not adopting, as the meas- 
ure of damages, the value of the barley at 
the port of shipment and in allowing inter- 
est at seven per cent and not at six. The 
circuit court on appeal, (Nelson, J.,) concurred 
in the view, that the proper rule of damages, 
in respect to the cargo, was its value at the 
port of shipmait The supreme court In Its 
opinion in the case, on appeal, {14 WalL [81 
U. S.] 258, 267,) says: "In the district court 
it was held, that the proper rule of damages 
where a cargo is lost in tran^tu by a colli- 
sion, or other tort is the value of the goods 
at the time and place of shipment It was 
conceded, that, upon the breach of a con- 
tract for the delivery of goods at a particu- 
lar place, the measure of damages Is the full 
value of the goods at such place. Both prop- 
ositions are correct and are well settled in 
our jurispnidence." 

The libellants, In supporting their excep- 
tion, contend tiiat the proper measure of 
damages is the market value of the wool in 
Boston, on the day of its loss, less duties, 
freight and chargea for landing, and less, 
also (an item not referred to in their ex- 
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ception, or before the commissioner) the 
reasonable cost of insuring the cargo from 
the place of loss to Boston, They insist that 
this would give the value of the cargo at the 
time and place of its destination, and would 
be in accordance with the rule laid down in 
Smith V. Condry, [supra.] But this construc- 
tion of the rule would fritter it away alto- 
gether. The value at Liverpool, of a cargo 
lost by collision in the port of Liverpool, 
bound to Boston, would be ascertained by 
taking its market value at Boston, and de- 
ducting duties, freight, expenses of landing 
and insurance. This might give the very 
profits which were refused in Smith v. Con- 
dry. 

It Is urged for the libellants, that this 
cargo was lost but a few miles from Bos- 
ton. But it was lost at a point where, as 
the facts show, there was greater peril than 
In the whole voyage. If the barque had 
not been lun down by the Aleppo, she 
might have been run down during the same 
fog by some other vessel, nearer to Boston. 
If she had collided one mile further from 
Boston with some other vessel, in a fog, and 
her cargo had been lost thereby, its owners 
might, with equal force, have contended for 
the rule they now contend for. Yet it is 
shown that equal peril exists one mile' nearer 
Boston, in a fog. The contingency of a safe 
arrival at Boston, in a ease like the present. 
Is purely a matter of conjecture. 

It is contended, by the libellants, that 
Smith V. Condry, [supra,] is overruled by 
Williamson v. Barrett, [supra,] if the former 
case is to be considered as laying down the 
rule, that increased values or expected prof- 
its or earnings can never be allowed as dam- 
ages in collision cases. It is sufllcient to say, 
that the supreme court, and the judges who 
concurred in the opinion of the court in the 
latter case, have never regarded the latter 
case as overruling the former. Mr. Justice 
Nelson, who dehvered the opinion of the 
court in the latter case, cites the former 
case, in The Ocean Queen, [supra,] as set- 
tling the rule which is to govern on like 
questions In all cases of marine torts. In 
the case of The Vaughan and The Telegraph, 
[supra,] the supreme court sanction the rule 
which, in the same case, I had, on the au- 
thority of Smith V. Condry, [supra,] adopted; 
and. in the very next case in the same vol- 
ume, (The Cayuga, 14 Wall. [81 V. S.] 2T0,) 
the same court maintain the doctrine of Wil- 
liamson V. Barrett, [supra,] that reasonable 
demurrage, for tmavoldable detention while 
repairing an injured vessel, is a proper charge 
in all suits for damages by collision. 

It seems to me impossible, either on prin- 
ciple or on authority, to admit the rule of 
damages contended for by the libellants. 
That rule was not departed from in the 
case of Tlie Itussia. [Case No. 12,1G9,] where 
the value at New York, of a cargo which had 
arrived from a foreign port, and was dam- 
aged by a collision on board of a vessel 



at her anchorage in the harbor of New York^ 
less freight and duties, was allowed; or in 
the case of The Alabama, [nowhere reported,] 
in this court, where the value at New York, of a 
vessel which had arrived from a foreign port, 
and was owned there, and was damaged by a 
collision in the harbor of New Yorlt, off 
Staten Island, was allowed. The principle 
of these allowances was, that the property 
was not ill transitu, but was, substantia lly^ 
at New York, as a market. 

It is equally impossible to sustain the rule 
of damages adopted by the commissioner. 
The general increase in market value, be- 
tween the time of shipment and the time 
of the collision, was claimed and disallowed 
by the circuit court for this district, in the- 
case of The Ocean Queen, [supra.] I should 
feel bound by that decision, so long as it 
was not overruled, even if I did not con- 
cur in its propriety. But It seems to me 
a correct decision. No principle of restitutio- 
in integrum, or of putting the suffering party 
as nearly as possible in the same situation 
in which he would have been if no collision 
had taken place, or of giving him the actual 
damage sustained by him at the time and 
place of the injury, or of giving him indem- 
nity to the extent of the loss sustained— as 
the general rule is thus variously expressed 
— requires or admits an allowance made on 
the principle adopted by the commissioner 
in this case. It is true, that the place of 
the loss was not Montevideo, and that, 
at the time of the loss, like wool with 
that composing this cargo may have been 
worth more in the market at Monte- 
video tlian it cost the libellants to buy this 
wool. In a strict sense, there was no mar- 
ket, at the place of the loss, for the sale of 
the wool, but it had for the libellants the 
value of tiie money wMch they had ex- 
pended upon it, in procuring it and lading it 
and transporting it to the place where It was 
lost, with interest. It had, however, no fur- 
ther value to them, at that place, and their 
actual loss was nothing more than such 
money, with interest Restoring to them 
that money, with interest, restores all they 
actually lost. All beyond that was expected 
profits. The wool was not In Montevideo, 
so as to have applied to it any increase in 
market value, after It left there, which 
might have applied to it if it had remained 
there and been sold. The increase in value 
after it left there, and while it was on the 
voyage, based on an increase in tlie value 
there of like wool, is as much contingent 
as an increase in its value based on a price 
of like wool in Boston, at the time of the 
loss, higher than the price paid in Monte- 
video. The value of the wool to these libel- 
lants at the time and place of the loss, wa& 
only what it cost them to buy it and con- 
vey it to the place of loss, with interest 
So, too, they cannot be allowed for any in- 
crease in market value at Montevideo or 
other place of purchase or shipment, be- 
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tween the time of purchase and the time of 
shipment The rule Is one which must op- 
erate uniformly in all cases. If there had 
been, between the time of pmrchase and the 
time of shipment a fall hi the market value 
of the wool at the foreign place, it would 
be unjust to deprive the libellants, for that 
reason, of a part of the money they had 
actually expended on the wool. The risk of 
a bad market, whether at Montevideo or 
Boston, is one which the law will not throw 
on the libellants, so as to make them suffer 
by it; and, on the same principle, the own- 
ers of a vessel whose master, by an act 
of nesllgence, makes such vessel or her 
owners responsible for a marine tort, ought 
not to be compelled to pay the profits or 
increase which a good market might have 
afforded, if the tort had not been commit- 
ted. It was the force of these principles, 
which led the supreme court, at an early 
day, to adopt the rule of prime cost of 
cargo, and expenses, and charges, and in- 
surance, and interest, in cases like the pres- 
ent, and has induced it to adhere to such 
rule. 

The item of insurance paid on the cargo 
is a proper item to be allowed, if properly 
proved. It is a part of the cost of the 
cargo, on board of the vessel, at the place 
and time of the loss. On wool, where the 
contract price included the expenses of put- 
ting the wool alongside of the vessel, 
charges for brokerage and commissions and 
consul's certificates, in purchasing and ship- 
ping, if paid, and if usual and necessary 
expenses, are proper, as part of the cost 
of the wool on board. On wool bought 
loose, the above charges are proper, and 
also charges for receiving and shipping, 
baling, cartage and lighterage, labor, cus- 
tom house duties and charges, stamps, and 
classification. If paid, and If usual and nec- 
essary expenses. Charges for placing 
money at the purchase place to pay for the 
wool are not proper— such as commission 
for drawing bills of exchange, and London 
banker's commission, and brokerage on sale 
of exchange, and premium of exchange. Nor 
is the item cf interest on the cost of the 
wool between the time of paying for It 
and the time of reimbursement by exchange, 
allowable. In that shape. Interest, how- 
ever, on .the purchase price paid, from the 
time it was paid, is allowable. So, also, 
interest is allowable on all other allowable 
items proved and paid. But such rate of 
interest on all the items in regard to the 
cargo must be six per cent, and not seven. 

The claimants except because the com- 
missioner has allowed interest on all the 
items in his report as well as on those re- 
lating to tlie cargo, and also, becaiise, in 
allowing it he has taken seven per cent, 
and not six. I do not see why interest 
should not be allowed from the time of the 
loss on the value of the vessel, and of her 
net freight and of provisions, and of the 



chronometer, and of the clothes, money and 
effects of the officers and seamen, and, from 
May 16th, 1871, on the amounts allowed in 
the nature of wages to the officers and sea- 
men. But the rate of interest must be six 
per cent, and not seven. 

As to interest on money paid out by the- 
libellants, there can be no proper objection 
to its allowance. As to interest on the other 
items above referred to, interest is not al- 
lowable as a matter of law, except in cases 
of contract, or the unlawful detention of 
money. In cases of tort, its allowance a& 
damages is a matter of discretion. Lincoln 
V. Claflin, 7 Wall. [74 U. S.] 132, 139. It 
seems to me a proper allowance In this casft 
on the items referred to. Allen v, Mackay 
[Case No. 228;] Egbert v. Baltimore & O 
R. Co., [Id. 4,305.] 

In admiralty, in cases of collision, where 
interest Is allowed, it ought to be a uniform 
rate, and not one varying with the laws of 
the states. Hemmenway v. Fisher, 20 How. 
[61 U. S.] 255, 259. Such rate of interest, 
in collision cases tried in this •court, has^ 
been and Is six per cent, except, that on 
money paid out here, for repairs made here, 
interest according to the law of this state 
has, in some cases, been allowed. This rate 
of six per cent was fixed at an early day, 
in analogy, perhaps, to the rate fixed by act 
of congress as the rate on bonds for duties 
to the United States. Act March 2, 1799, § 
65, 1 Stat 677. It Is the rate which the su- 
preme court has allowed in cases of this 
kind. 

The third exception of the claimants is 
technically correct and must be allowed. 
The other exceptions of both parties are 
disposed of in accordance with the views 
hereinbefore expressed, aild the case must 
be referred back to the commissioner to be 
adjusted accordingly. 



Case No. 159. 

In re ALEXANDER. 

[8 Ben. 99.]^ 

District Court, S. D. New York. May, 1875. 

Baukuuptct— Composition— Power of Attor- 
ney. 

Creditors of a bankrupt, who offered terms of 
composition, gave a power of attorney to T., 
which stated that the composition was not to 
he accepted if made for less than 20 per cent., 
10 per cent, to be paid in six months, and 10- 
per cent, in twelve months, from Febru.ary 
Idth, 1875. T. signed a composition which pro- 
vided for the payment of 20 per cent in six 
and twelve months from March 16th, 1875: 
If eld, that this difference in time was fatal to 
the proceedings. 

In bankruptcy. 

BLATOHFORD, District Judge. There 
seems to me to be a fatal difficulty about 

'[Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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the proceedings in the composition In this 
matter. The composition provides for the 
payment of 20 per cent, in two equal pay- 
ments at six and twelve months from March 
lotii. ioit>. It is signed by nearly all the 
creditors [of Joseph Alexander, the bank- 
rupt,] tlirough Mr. Tappen as attorney, under 
a power of attorney which states that the 
composition is not to be accepted by the 
signers of the power of attorney, or either 
of them, if made for less than 20 per cent., 
10 per cent, thereof to be paid in six months, 
and 10 per oent. in twelve months, from 
February IGth, 1875. This is not a clerical 
error, because the paper in confirmation 
shows that the word "March" was written 
in after the word "February" had been 
written in and erased. 

Independently of this excess of authority 
by the attorney, It is more than Questionable 
whether, on the developments in jthe evi- 
dence, the composition is one which ought 
to be sanctioned, or one which the creditors 
themselves would approve, If called upon 
now to sign it in person. 



Case No, 160. 

In re AL.BXAKDER. 

fChase, 295;^ 3 N. B. R. 29, (Quarto, 6:) 8 
Amer. Law Reg. (N. S.) 423; 2 Amer. Law 
T. Rep. Bankr. 81; IC Pittsb. Leg. J. 91; 2 
Bait. Law Trans. 759.] 

Circuit Court, D. Virginia. May Term, 1869. 

ClKCUIT COUKTS — ApPEIJ.ATE JCRISDICTION IK 

BANKRUPTcy Cases— Discretion' of Couht. 

1. The jurisdiction of superintendence confer- 
red upon tlie circuit court by the second section 
■of tlie bankrupt act, must be exercised over 
proceedings in Ijankruptcy already pending in 
the district court, and it seems to be a reason- 
able interpretation that it does not extend to 
decisions of tlie district court from which ap- 
peals may be taken. 

2. .By the eighth section of the bankrupt act 
appellate jurisdiction is given to the circuit 
court in four classes of cases: 1. By appeals 
In cases in equity decided in the district court, 
under the jurisdiction created by the act; 2. By 
writ of error in cases at law decided in the ex- 
ercise of that jurisdiction; 3. By appeal from 
■decisions rejecting wholly or in part the claiTia 
of supposed creditors; and 4. By appeal from 
decisions allowing such claims. 

[Cited in Knight v. Cheney, Case No. 7,883.] 

3. The suits belonging to the iirst two classes 
of cases seem to be those of which concurrent 
jurisdiction is given to the circuit and district 
courts by the eighth section; for no jurisdiction 
of cases at law or in equity relating to the es- 
tate, rights, or liabilities of the bankrupt is 
expressly given to the district court elsewhere 
than in the third clause of the second section; 
though this jurisdiction may be well enoush 
held to be included in the general grant of the 
first section. 

[Cited in Re Norris, Case No. 10,304; In re 
Brinkman, Id. 1.884; Goodall v. Tuttlo, Id. 
5,533; Johnson v. Price, Id. 7,407.] 

^[Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 



4. The appellate jurisdiction, strictly so called, 
conferred upon the circuit courts, is limited to 
controversies between assignees and the claim- 
ants of adverse interests, and to controversies 
between assignees and creditor-claimants, touch- 
ing the allowance of claims. 

[Cited in Norton v. Barker, Case No. 10,349. 
Followed m York's Case, Id. 18,139.] 

5. The right of appeal, as given by the stat- 
ute, can neither be enlarged nor restricted by 
the district or the circuit court. The regula- 
tion of appeals is a regulation of jurisdiction. 
The circuit court has no jurisdiction of any ap- 
peal, in any case, under the bankrupt act, from 
the district court, unless it is claimed, and the 
bond is filed at the time it is claimed, and no- 
tice of it is given, as required by the eighth 
section of tlie act, within ten days after the en- 
try of the decree or decision appealed from; or 
unless it is entered at the term of the circuit 
court first held within and for the proper dis- 
trict next after the expiration of the ten days 
from the time it was claimed. 

[Cited in Benjamin v. Hart, Case No. 1,302; 
Judson V- Courier Co., 25 Fed. Rep. 709. 
Limited in Baldwin v, Rapplee, Case No. 
802.] 

6. The only construction which gives due ef- 
fect to all parts of the act relating to revisory 
jurisdiction seems to be that which on the one 
hand excludes from the catei?ory of general su- 
perintendence and jurisdiction of the circuit 
court the appellate jurisdiction defined by the 
eighth section; and, on the other, brings within 
that category all decisions of the district court 
or the district judge at chambers, which can 
not be reviewed upon appeal or writ of error 
under the provisions of that section. 

[Cited in Gilbert v. Quimby. 1 Fed. Rep. HI; 
Sweatt V. Boston, etc., R. Co., Case No. 
13,084; In re York & Hoover, Id. 1S,139; 
Barstow v. Peckham, Id. 1,0G4. Disiin- 
puished in Gilbert v. Quimby, 1 Fed. Rep. 
114.] 

7. The exercise of this jurisdiction Is left to 
the sound discretion of the circuit courts. 

[8. Cited in The Norris' Case, Case No. 10,- 
304, to the point that under section 2 a party 
may elect to proceed in bankruptcy or other- 
wise.] 

[9. Cited in Sutherland v. Kellogg, Case No. 
13,641, to the point tliat before the circuit court 
can take jurisdiction, the petition must show 
wherein the error of the ruling, complained of, 
consists.] 

In bankruptcy. John D. Alexander was 
duly adjudicated a bankrupt on his own 
petition, and filed the usual schedules of his 
debts and assets. Among the debts was a 
judgment due Bagley, which judgment had 
been duly docketed under the law of Virginia 
in the coimties where the real estate of the 
bankrupt lay, and thereby became a lien on 
such real estate. With a large number of 
other debts, was one due Miller, by three 
bonds, each for seventeen thousand dollars, 
dated December 24, 1864, and payable from 
five to six years after date. These bonds 
were endorsed by John Alexander, the sou 
of the bankrupt, and were secured by a 
deed of trust on a plantation sold by Miller 
to Alexander, which deed was of even date 
with the bonds, and was given simultaneous- 
ly with the sale, and of course were the first 
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lieu on the property. John Alexander had a 
lease of tliis plantation from his father, 
■wliich would expire, if proper notice was 
glveu, on the first day of January, 1870, six 
months' notice being necessary to oust this 
tenant. Tlie assignee of the bankrupt filed 
a petition to sell the real estate, free and 
discharged from all encumbrances. On tiiis 
petition Bagloj' showed cause against grant- 
ing it until the bonds held by Miller were 
sciiled down to their alleged proper value 
In legal money, they having been executed 
December 24, 1804, at a time when one gold 
dollar was worth sixty dollars of Confeder- 
ate currency, and when the bonds would fall 
due, tliat currency would be utterly worth- 
loss. He claimed that the bonds must be 
either reduced to their gold value as of tlie 
date of their execution, or else must be con- 
sidered as payable in a wortiiless currency, 
and therefore be now adjudicated as having 
no value, and therefore constituting no lien 
on the plantation covered by the deed of 
trust. If this was established, of course 
Bagley's judgment would become valuable 
as ft valid lien on valuable property. John 
Alexander also showed cause, and claimed 
that the bonds held by Miller, and endorsed 
by him, should be scaled according to Bag- 
ley's contention— whereby he either would 
be relieved from all responsibility on them, 
or that by the great reduction they would 
undergo by the scaling process, the property 
would produce more than enough to pay 
them, and thus relieve him. Jt was shown 
that at the present or any past value of the 
plantation It would not bring more than 
twelve thousand dollars, never having 
brought or been valued at more than that 
in gold times. Alexander also claimed that 
any order of sale ought expressly to reserve 
his rights under tlie tenancy, or that he ought 
to be compensated for ousting him there- 
from, out of the first proceeds of the real es- 
tate, before Miller's deed of trust. 

^liller. on the other hand, appeared and 
consented to the sale, but claimed to have 
tbe first lien under his deed of tmst for 
fifty-one thousand dollars, and Interest from 
December 24, 18(i4, in lawful money of the 
United States. It was admitted that the 
value of the plantation before or during the 
war never exceeded twelve thousand dollars 
on a gold standard; but Im* contended that 
tlie purchase of the plantation at that price, 
payable at rates so far In the future, was a 
"contract of ha:!ard. In which he took the 
chance that the currency In existence when 
the lionds bocamo payable would be more 
valuable than It was when they were made, 
and tliat tlie Alexanders, father and son, as- 
sumed the hazard that it would be less so. 
He claimed that the bonds .were payable in 
the currency In existonce' when they fell 
duo. 

The district judge refused to scale the 
bonds, and on March IG, 1809, passed an 



order directing a sale of the estate, allowing 
Miller to bid and pay his bonds at th^r 
full value on account of the purchase money, 
in ease he purchased it, as it was almost 
certain he woidd do. From this order the 
assignee appealed, on the solicitation of 
Bagley and Alexander, who gave him se- 
curity against costs of the appeal, and agreed 
to furnish also the appeal bond required by 
law. Not having been able to do so within 
the ten days required by the statute, these 
proceedings having taken place at Alexan- 
dria, In chambers, while they were all re- 
quired to be entered in the clerk's office in 
Richmond, while the estate and the parties 
were in and near Lynchburgh. the district 
judge extended the time for filing the bond, 
and it was duly approved and filed witliin the 
time thus extended. Bagley and Alexander 
were thus satisfied that their rights were 
perfectly protected by the supersedeas of the 
bond and by the appeal which would ensue 
on adjudication by the circuit court, then 
about to meet. 

After that court had been In session sever- 
al days, the parties always considering them- 
selves as the parties prosecuting the appeal, 
and substantially interested In it, after the 
court had adjourned one day, and the appeal 
was to be heard the next, the assignee In- 
formed them that he had authorized the 
counsel for Miller to move in his (the as- 
signee's) name for the dismissal of the ap- 
peal. Thereupon they prepared a petition^ 
setting forth the facts that the time for ap- 
peal had expired, and they were helpless, 
unless the circuit court would supervise these 
proceedings under the power given in the 
second section of the bankrupt act 

For tiie petitioners, Bagley and Alexander, 
Bradley T. Johnson moved for leave to file 
this petition, and for an order restraining tiie 
district court from proceeding fm-ther in the 
matter until this court had heard and de- 
termined the cause. He urged that the pe- 
titioners had been taken by surprise, and 
if they were obliged to wait until this com-t 
issued an order commanding the assignee 
and Miller to appear and answer the charges 
in the petition— the assignees would in the 
meantime act in concert with Miller, as they 
had done before; would sell and convey the 
property to Miller, under the unrescinded 
or unsuperseded order of the district court— 
and the supervision of this court be thus- 
rendered nugatory. 

L. H. Chandler and Charles Dabney, for 
Miller, showed cause why the petition 
should not be filed. 

CHASE, Circuit Justice. A pt*tition has 
been presented to the court by P. C. Bagley 
and John Alexander, for the revision of an 
order of the district court It appears tliat 
among the assets of the bankrupt was a 
tract of land, encumbered by a deed of trusty 
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•executed by him on December 24, 1864, in 
favor of William D. Jliller, to secure the 
payment of tliree bonds, each for seventeen 
thousand dollars, payable in four, eight, and 
twelve years from date, respectively; that 
thse petitioner, Alexander, is tenant of the 
tract, under the assignee, claiming a term 
which will not expire until January 1, 1870; 
and that the petitioner, Bagley, holds a 
judgment, which is a lien on the real estate 
of the bankrupt, and is claimed to be the 
next hen after the deed of trust. On Mareli 
16, 1869, the distiict court made two orders, 
■one directing the assignee to sell the land, 
and the other directing that Miller might 
become the purchaser, and that the assignee 
should receive the amount of his bid in the 
trust bonds at par. The petitioners as soon 
as these orders came to their knowledge 
prayed an appeal in the name, and with the 
approval of the assignee, and immediately 
notified Miller and the clerk of the district 
court of their appeal. The time for filing 
the bond on appeal was extended by the 
order of the district judge until April 18, 
and on the 14th an order was passed show- 
ing that the assignee had filed his bond in 
the penalty of ten thousand dollars. On 
May 6, the assignee informed the counsel 
lor the petitioners that he would not al- 
low the use of his name in the prosecution 
■of this appeal. The petitioners, therefore, 
ask in consideration of the surprise occa- 
sioned to them by this information, and 
also upon the ground that an appeal from 
the order of the district judge in such a 
case as that before him is not allowed by 
the act, that the court will give them leave 
to file their petition now presented and 
grant them appropriate relief. The petition 
invokes the exercise of the jurisdiction of 
superintendence, conferred upon the circuit 
courts by the second section of the bankrupt 
act, -which provides that "the several circuit 
•courts within and for the district where the 
proceedings in bankruptcy shall be pending, 
shall have a general superintendence and 
jurisdiction of all cases and questions aris- 
ing under this act; and, except when spe- 
cial provision Is otherwise made, may, upon 
hill, petition, or other proper process of 
any party aggrieved, hear and determine 
the case as a court of equity." 

In the consideration of this petition It 
■becomes necessary to ascertain, if possible, 
the nature and extent of the jurisdiction 
thus conferred. It is clear that it must be 
exercised over proceedings in bankruptcy 
already pending in the district court, and it 
seems to be a reasonable interpretation that 
it does not extend to decisions of the 
district court from which appeals may be 
taken. By the eighth section, appellate ju- 
risdiction of such decisions was conferred 
upon the circuit court in four classes of 
cases: 1. By appeal in cases in equity de- 
-cided in the district court, under the juris- 



diction created by the act; 2. By writs of 
error in cases at law, decided in the exercise 
of that jurisdiction; 3. By appeal from de- 
cisions rejecting wholly or In part the claims 
of supposed creditors; and, 4. By appeal 
from decisions allowing such claim. In the 
first two classes of cases, the appeal or writ 
of error is given to the unsuccessful party 
to the suit, whether in equity or at law; 
in the third class it is given to the dlssa^s- 
fled creditor; in the fourth to the dissaTis- 
fied assignee. The suits belonging to the 
first two classes of cases seem to be those 
of which concurrent jurisdiction is given to 
the circuit and district courts by the eighth 
section; for no jurisdiction of cases at law 
or in equity relating to the estate, rights, 
or liabiUtles of the bankrupt is expressly 
given to the district court elsewhere than in 
the third clause of the second section; 
though this jurisdiction may be well enough 
held to be included in the general grant of 
the first section. 

If this view is correct and the jmrisdlctlon 
of the district court under the act spoken 
of in the eighth section is the jurisdiction 
defined by the third clause of the second 
section, the appeUate jurisdiction by appeal 
and writ of error, from decisions in the ex- 
ercise of that jurisdiction, must be regarded 
as limited to suits at law, or in equity, by 
assignees against persons claiming adverse 
interest, or by such persons against as- 
signees. From these premises the necessary 
deduction is that the appellate jurisdiction, 
strictly so called, conferred upon the circuit 
courts, is limited to the controversies be- 
tween assignees and the claimants of ad- 
verse interests and to controversies between 
assignees and creditor-claimants touching 
the allowance of claims. But there must be, 
obviotisly, numerous decisions by the district 
courts and district judges sitting at cham- 
bers, which are not included in either of 
these categories. 

The order complained of in the petition 
is an example: It is not a decree in equity; 
nor a judgment at law; nor a rejection of 
claim in whole or part; nor an allowance 
•of a daim. From this order, then, it is clear 
no appeal could be taken. On this point 
there seems to have been a misapprehension 
both of counsel and of the district judge; 
for an appeal was allowed, though not in 
time; and afterwards the time for filing 
the appeal bond was extended. Of this 
nothing more need be said now than that 
the right of appeal as given by the statute 
can neither be enlarged nor restricted by 
the district or the circuit court. The regu- 
lation of appeal is a regidation of jurisdic- 
tion. The circuit court has no jurisdiction 
of any appeal in any case, under the bank- 
rupt act, from the district court, unless It Is 
claimed and bond is filed at the time it Is 
claimed, and notice of it is given, as re- 
quired by the eighth section of the act, 
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within ten days alter the entry of the de- 
cree or decision appealed 'from; or unless 
It is entered at the term of the circuit court 
first held within and for the proper district 
next after the expiration of the ten days 
from the time it was claimed. This is men- 
tioned here only to correct the misappre- 
hension which seems to prevail, concerning 
the jurisdiction of this court upon appeals. 
Returning, then, to the order mentioned in 
the petition, and finding It as already stated 
to be one from which no appeal can he 
taken, the conclusion is inevitable tliat It Is 
one which may be reviewed in the exercise 
of the power of general superintendence, 
or that it cannot be reviewed at all. 

It may be said that the superintending jiv 
risdiction does not extend to decisions of the 
district court, or of the district judge at 
chambers; and, certainly, If It does not ex- 
tend to both, it extends to neither; for the 
first section of the act gives the same juris- 
diction to the district judge at chambers as 
to the district court. This construction 
"spould limit the revisory jurisdiction of the 
circuit court to that given in the eighth sec- 
tion. But It Is plain that this constnictioB 
is not the correct one. It would, indeed, 
nullify the operation of the most Important 
clause of the second section; for it would 
limit the superintending jurisdiction to the 
proceedings of assignees and registers; and 
these seem to be already placed by the first 
clause under the supervision of the district 
court. The better, and indeed as it seems 
to me the only construction which gives due 
effect to All parts of the act relating to re- 
visory jurisdiction, seems to be that which 
on the one hand excludes from the category 
of general superintendence and jurisdiction 
of the circuit court the appellate jurisdic- 
tion defined by the eighth section; and on 
the other, brings within that category all 
decisions of the district court or the district 
judge at chambers, which cannot be re- 
viewed upon appeal or writ of error under 
the provisions of that section. The exercise 
of tlfis general jurisdiction is not placed by 
the act imder specific regulations and re- 
strictions like the proceeding by appeal oi> 
writ of error. It was doubtiess thought most 
advisable to leave Its regulations to the 
discretion of the court and to the rules to be 
prescribed by the supreme court As yet, 
the supreme court has prescribed no rule 
concerning it; nor has this court. In the 
case before us, Its exercise must depend on 
the sound discretion of this tribunal. Un- 
reasonable delay in invoking the superin- 
tending jurisdiction should certainly not be 
allowed. Nor, on the otiier hand, should 
such excessive rigor be exorcised that the 
ends of justice will probably be defeated. 
Leave is given to file the petition, and other 
questions are reserved until the coming in 
of affidavits; and in the meantime let fur- 
ther proceedings under the order of the 
district court be suspended. 
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[1 Lowell, 470;* 4 N. B. R. 178, (Quarto, 145;) 
18 Pittsb. Lepr. J. 81; 3 Amer. Law T. 280; 
1 Amer. Law T. Rep. Bankr, 238.] 

District Court, D. Massachusetts. Sept., 1870. 

Bankkuptct — SEctJRBn Ckeditor — Gift to Wifb 
— Laxd ly Debtor's Name — Pakol Evidence. 

1. One who holds the note of the bankrupt 
not yet due, has a good petitioning creditor's 
debt. 

2. A creditor who holds security from the 
suppo.sed bankrupt may petition for adjudica- 
tion against him, if the security falls short of 
the debt by two hundred and fifty dollars or 
more. 

[Cited in Re Stansell, Case No. 13,293: In 
re Jaycox, Id, 7,240; In re Crossette, LI. 
3,435; In re California Pac. R. Co., Id. 
2,315.] 

3. It is no defense to a petition in invitum 
that the petitioning creditor is the only creditor 
of the supposed bankrupt, 

4. A gift of all a debtor's property to his 
wife is an act of bankruptcy. 

5. If land stands in the name of the debtor 
and is conveyed by him for the apparent pur- 
pose of avoiding attachments, it is doubtful 
whether parol evidence ought to be received 
that the land was held only in trust. 

6. It seems, that a creditor of a bankrupt 
holding security on the property of a third per- 
son, may prove for his whole debt without re- 
nouncing such security. 

In bankruptcy. These petitions for Invol- 
uutniy bankniptcy against the several de- 
fendants were tried together by consent of 
the parties. The defendant, James F. Alex- 
ander, bought out the stock In trade of the 
petitioner, O'ConneU, In February, 1869, for 
about twenty-four himdi-ed dollars; of which 
five hundred dollars was paid down, and for 
the remainder the two defendants gave their 
joint and several promissory notes on one, 
two, three, and four years, with Interest at 
eight per cent, a year, payable semiannually, 
secured by a mortgage on the stock in trade. 
William B. Alexander, the father of the 
other defendant, had no interest In the pur- 
chase, but joined in the notes for the greater 
security of the petitioner, and, as between 
the two defendants, was a surety only, [and 
is so alleged in that petition.] ' 

In February, 1870, the firet note became 
due and was paid, together with the interest 
on the whole debt. The next note will be • 
payable in Febniary, 1871. On the tiiirteenth 
of February, 1870, the father conveyed his 
dwelling-house and land at East Boston to 
his wife. He was not and never had been a 
trader, and he had no other estate or effects 
liable to seizure on execution, and owed no ' 
debts excepting to this petitioner. In March 
tile son conveyed to his wife a dwelling- 
house and land which had stood in his name 
for about two years. Evidence was admlt- 

HReported by- Hon. John Lowell, LL. B., 
District Judge, and here reprinted by permis- . 
sion.] 

*[From 4 N. B. R. 178, (Quarto, 45.)] 
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ted, de bene, to show that he held the house 
by gift from his father-in-law, upon an oral 
tnist or understanding that it should be used, 
enjoyed, and convoyed for the benefit of the 
grantor's family, including the defendant's 
wife. The conveyance to the wife was made 
without the consent or knowledge of the 
fatlier-in-Iaw, who heard of it but lately, 
not long before this petition was filed, and 
testified that he acquiesced in the arrange- 
ment. This defendant owed no debts of any 
consequence, excepting the mortgage debt, 
and one to his aunt, of whom he borrowed 
the five hundred dollars paid out in the 
firat instance towards the purchase of this 
stock. The evidence tended to show that 
this debt would not be pressed against him. 

J. D. Ball, for petitioning creditor. 
J. H. Bradley, for respondents. 

LOWELTj, District Judge. Several points 
of law have been ably discussed before me, 
and I will consider them in their order. 

1. The fact that the petitioner's debt is not 
yet payable is not a valid answer to this 
proceeding. By section 39 all creditors whose 
debts are provable under the act may peti- 
tion; and by section 19 debts existing, but 
not payable until a future day, are provable. 
[This is decisive. But I may add, that such 
has been the decision of the only court whose 
opinion I have seen.] * It was so under the 
act of 1S41. Barton v. Tower, [Case No. 
1,085.] And the practice has always been so 
under the insolvent law of this common- 
wealth. It would be a sad defect in a bank- 
rupt law if the rights of creditors depended 
on the time at which their debts matured. 

2. The next objection is that a creditor 
who holds security cannot petition. Here 
an important distinction is to be noted. This 
creditor has no security upon the property 
of W. B. Alexander, and the language of 
section 20 is that a creditor who holds se- 
curity upon the property of the bankrupt, 
shall be admitted to prove only for the bal- 
ance, &c. This would seem to show that the 
petitioner has a provable debt for the full 
amount against the estate of the father, be- 
cause his only security is on the estate of the 
son. Such has always been the practice In 
England, and I am much inclined to think 
it the true practice. If the surety pays the 
debt, he may be entitled to the benefit of tlie 
collateral security. But in bankruptcy it 
seems more just and equitable that the cred- 
itor should have the benefit of all his rem- 
edies, so that he may obtain his whole debt, 
if possible. If he is obliged to realize his 
sccuiity, and prove only for a balance, he 
w^ill be losing the advantage for which he has 
tstipulated, of the full credit of the surety. 
A contrary doctrine appears to have pre- 
vailed in Massadiusetts. Lanckton v. "Wol- 
cott, C IMete. 305. But I am not prepared to 
say that I could follow that precedent, nor 



that the statutes are precisely alike on this 
point. Judge Fox has ably vindicated what 
I believe to be the true doctrine under tlie 
bankrupt law. It is not necessary to decide 
the question in this case, for reasons which 
will presently appear. 

3. The next question is whether a creditor 
who holds a mortgage upon the property of 
his debtor, can proceed against that debtor 
liimself by petition in bankruptcy. By sec- 
tion 20 such a petitioner can be a creditor 
only for the balance, after deducting the 
value of the property, which value is to be 
ascertained by agreement with the assignee, 
or by a sale under direction of the court. 
The argument is that until an assignee is ap- 
pointed it cannot be legally ascertained 
whether such a mortgagee is really a creditor 
or not. This appears to me too strict and 
literal a construction. Take the case of au 
admitted act of bankruptcy, and of credit- 
ors whose security is plainly inadequate. 
Are they to be without remedy? No better 
illustration than tliis case- affords could be 
desired. If this creditor cannot petition 
there is no other person who is interested 
to do so, and after the six months have 
passed he is without remedy. I have known 
a case in wliich all the creditors were se- 
cured, and none of them adequately. The 
true intent and equity of the statute will be 
met by holding that when the security falls 
short of a full indemnity, by two hundred 
and fifty dollars, or more, thus leaving the 
amount of a petitioning' creditor's debt prac- 
tically unsecured, the debt is sufficient. TMs 
will be a question of fact like any other, and 
no more difficult to decide than such as often 
arise on a disputed account or other debt 
sufficient in kind. This is the law of Eng- 
land by the exi>ress words of 24 & 25 Vict. 
c. 134, § 97. I do not wish to be undoi-stood 
tliat a creditor holding collateral security 
may not petition, If he offera to surrender 
and cancel his security, nor that any security 
by attachment or other lien created by law 
would usually be a bar; but my opinion is 
that full and adequate security created by 
contract, must be abandoned, and that if 
inadequate it must be so to the extent above 
mentioned. [Nor is it to be understood that 
it is any defense in bankruptcy that the peti- 
tioner is the only creditor, or that he has 
an adeqtiate remedy at law or in equity in 
the state or federal courts. The bankrupt 
law protects all creditors, and is additional 
to other remedies in all cases to which it 
applies.]* 

4. It is no defence in bankruptcy that the 
petitioner is the only creditor, nor that he 
has an adequate remedy at law or in equity 
in the state or federal courts. The bank- 
rupt law protects all creditors, and is addi- 
tional to other remedies in all the cases to 
which it applies. This creditor alleges in 
his petition, and has proved to my satisfac- 
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tion that his security falls short by more 
tlian two hundred and fifty dollars, and I 
must hold him entitled to proceed. 

5. Have tlie acts of bankruptcy been es- 
tablished in evidence? It appears that W. 
B. Alexander has conveyed a homestead 
of some considerable value, and which was 
his whole property, to his wife. The effect 
necessarily is to delay creditors, and the 
intent ought to be presumed. The defendant 
testilies that his only purpose was to give 
his wife a home, and that the petitioner's 
debt was not in his mind at the time. But 
he was not in trade; there was no one but 
this creditor against whom the homestead 
needed protection, and the intent to give 
Ills wife a clear homestead necessarily in- 
volves the Intent that this creditor should not 
reach it I have often decided that the con- 
veyance of the whole property of a trader 
to a pre-existing creditor affords a very vio- 
lent presumption of a fraudulent Intent. And 
a gift of the whole estate of any debtor is 
per se fraudulent In the case of the son 
the evidence is not so clear that he had any- 
thing to convey. But considering that by 
the statute of frauds of the commonwealth 
parol eyidence could not be admitted to 
prove such a; trust as Is here relied on, so 
that In case of attachment before the convey- 
ance was made, the beneficial interest would 
be conclusively held to be in the defendant, 
I doubt if he ought to be admitted to show 
these alleged facts, even on the question of 
intent But if the evidence is received, still 
the peculiar circumstances of the case seem 
to show that the defendant may have had 
some beneficial Interest which he intended 
to withdraw from the grasp of his creditora; 
such seems to be a fair inference from the 
thne and mode of the conveyance. The fa- 
tlier and son made their deeds near about the 
snme time, which was soon after the pay- 
ment of one of the annual notes, and It 
must then have been evident to them that 
the stock in trade had been reduced in value 
below the amount of the mortgage debt; 
there were no other creditors and no appar- 
ent adequate motive for the acts, excepting 
the wish to confine the mortgagee to the 
property secured to him, and I cannot but 
think it a fair inference of fact, faidepend- 
ently of legal presumptions, that the real 
intent was to delay and hinder the petitioner. 
G. It was shown' that the petitioner had 
acted hi a hax-sh and even oppressive man- 
ner towards the defendant James, in respect 
to the foreclosure of the mortgage. This evi- 
dence was admitted only for its bearing upon 
the credibility of the petitioner, who was a 
witness in the case. It cannot affect the 
merits of this petition. I may, however, be 
permitted to observe that this seems to be a 
case in which the parties would do well 
to compromise the matter, by giving the peti- 
tioner adequate security for his debt It Is 
unfortunately tnie that the .expenses In bank- 
ruptcy bear a large proportion to that part 
iFED.CAS. — 23 



of the petitioner's debt wliich remains un- 
secured. Still it is not a matter of discretion 
but of strict right that he should be per- 
mitted to proceed here if he chooses to do 
so. Adjudication ordered. 



Case No. 162. 

In ro ALEXANDER. 

p. Low. 530.]* 

District Court, D. Massachusetts. Jan., 1S71. 

Criminal Law— Venue— Warrant for Removal 
—Indictment as Evidencb. 

1. When a person is arrested here on a com- 
plaint charging him with a crime committed 
against the laws of the United States within 
another judicial district, the magistrate may 
lawfully receive in evidence a certified copy of 
an indictment found against him in that dis- 
trict 

[Cited in U. S. v, Haslcins, Case No. 15,322; 
U. S. V. Brawner, 7 Fed. Rep. 88; U. S. v. 
Rogers, 23 Fed. Rep. t56L] 

. 2. Such evidence, if uncontrolled, is sufficient 
to authorize a warrant for his transfer for trial 
to the district in which the indictment was 
found. 

[Cited in U. S. v. Haskins. Case No. 15,322.] 

Habeas corpus. The district attorney ap- 
plied for a warrant to send the defendant [J. 
H. Alexander] to the district of Louisiana for 
trial on a criminal charge. The defendant 
was "brought before a commissioner on a com- 
plaint, and the only evidence of probable 
cause was the certified copy of an indictment 
retmned to the circuit court of the United 
States for the district of Louisiana. No ev- 
idence was offered by the defendant By 
consent of both parties, the facts were 
brought before the judge, and spread upon 
the recx>rds of the court, in order to a deci- 
sion whether the course pui-sued by the gov- 
ernment in the case was the true one, and 
whether the defendant ought to be held for 
trial in the district of Louisiana. [Warrant 
allowed.] 

LOWELL, District Judge. When an hidict- 
ment has been found in one judicial district 
of the United States against a defendant not 
then within the jurisdiction, it has been much, 
doubted whether the court in that district 
can issue its warrant to arrest the defendant 
wherever he may be found within the United 
States. The hite CMef-Justice Taney, when 
attorney-general, gave it as his opinion that 
the power was possessed by the courts. 2 
Op. Attys. Gen. 564. And this appears to be 
stiU the opinion of the office. 11 Op. Attys. 
Gen. 127. I am not aware of any decision of 
a court or judge upon the point and it is not 
necessary to decide it now. That course not 
having been pursued, the next question is 
whether a copy of the indictment is sufficient 
evidence to authorize a committing magis- 
trate out of the district to cause the accused 



■[Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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person to be bailed for trial in tlie district 
in wliictt tlie indictment was found. Tlxe 
point talien by tlio defendant is, tliat lie 
ousbt to be confronted with Ms witnesses bo- 
fore the magisti-ate, as well as at the final 
trial. Tlie law of Massachusetts seems to re- 
quire this, (Gen. SL c 170, §§ 10, &c.,) and it 
is copied from Rev. St. c. 135. I have been 
imable to trace it further back tlian the Re- 
vised Statutes, and I am infonued that the 
practice both here and in ISIaine is, and so far 
as is Imown, always has been, to receive affi- 
davits and otlier written evidence in proper 
cases on tliese prelhmnary hearings before 
commissioners. Such a course was sanctioned 
by the supreme court of the "United States in 
BoUman's Case, 4 Granch, [8 U. S.] 128; and 
this decision was acted on and explained by 
Chief-Justice Marshall in Burr's Trial, pp. 11, 
15, 97, LCase No. 14,002.] Judge ConlcUng, in 
his Treatise, p. 631, represents this to be tlie 
true practice, and it has been usually fol- 
lowed, I beUeve, in the several circuits, as ap- 
pears by the following cases. In re Clark, 
[Case No. 2,797;] U. S. v. Shepard, [Id- 16,- 
273.] So, too. In extradition between the sev- 
eral states under the constitution, and act of 
congress, such evidence is admitted. The pre- 
cise question undoubtedly is, what evidence 
was admitted in such cases in Massachusetts 
in 1780. V. S. V. Keid, 12 How. [53 TJ. S.] 
361. But the law of Massachusetts may be 
presumed, in the absence of evidence to the 
contrary, to have been the same witli tliat of 
New York and Virginia, and with me com- 
mon law of England, of which the cases cited 
are evidence; and tlie practice conforms to 
this view. Although it has been usual both 
in England and. America to examine wit- 
nessM before the committing magistrate in 
the presence of the accused, yet this has nev- 
er been an essential prerequisite to holding 
an accused person for trial. He might al- 
ways be arrested on the warrant of a cor- 
oner or of a court upon an ex parte examina- 
tion before a coroiier's jury or a grand jury. 
The indictment in the district in which it is 
found is an ex parte proceeding, but since it 
Is found upon oath, and after the examina- 
tion of witnesses, it has a presumption of 
validity. Before the commissioner it is only 
a piece of evidence, to be sure, and may be 
met and controlled, but when it stands by it- 
self, and uncontradicted, it seems to be 
enough according to our practice to autliorize 
the warrant. Warrant to issue. 



Case No. 163. 

In re ALEXANDER. 

IB N. B. R. (1869,) 20, (Quarto;) 2 Amer.Law 

T. 137.] 
District Court, W. D. Texas. 
Baskkuptct— Dee» of Assignment — Recorda- 
tion — Cleuk's Fees— Keg istek's Fees— Mar- 
shal's Fees. 

[1. Bankrupt Act 1807, § 14, provides tliat a 
<:opy of the deed of assignment to the assignee. 
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"duly certified by the clerk of the court, under 
the seal thereof, * * * shall be conclusive ev- 
idence for such assignee to take, hold, sue forj 
and recover the property of the bankrupt. 
Held, that it is the duty of the clerk to record 
the original deed of assignment.] 

[2. The clerk has no authority to make out 
or charge for a certified copy of the deed of as- 
signment unless such copy is demanded by the 
assignee.] 

[3. For all necessary services performed by 
the clerk in bankruptcy proceedings, the fees 
for which are not provided for by the act or 
general orders, but which are embraced in the 
fee bill of 1853, fees may be tased under the 
latter; and since a "warrant," within the mean- 
ing of general order No. 2, is a process, the 
clerk is entitled to charge for attesting the 
same as for issuing a warrant under the fee 
bill of 1853.] 

[4 A register in bankruptcy is entitled to 
fees for certifying the <late of the rocoint of 
papers which come to his ofiice, although he is 
jiot required, technically speaking, to hie such 
papers in his office.] 

[5. A certificate of the' correctness of Petition 
and schedules in bankruptcy may be regarded 
as a question certified to the court under Bank- 
rupt Act 1807, S 4; and as such the register 
has a right to charge a fee (one dollar) there- 
for, as provided for by rule 30. buch rule, 
however, does not allow separate fees for issu- 
ing order of adjudication and certifying same, 
but one fee (one dollar) for both; and under 
the same section and rule he is entitled to a 
fee for a certified copy of the petition and 
schedules which he is required to furnish the 
assignee.] 

[6. Although rule 14 requires the register to 
keep a docket of his proceedings in each case, 
vet there is no authority for his charging any- 
thing therefor, but he is entitled to fees for cer- 
tifying copies of such proceedings to the clerk.J 

[7. Where, under an order of court not prop- 
erly a "special order," although so regarded 
when made, services are performed by the reg- 
ister not specifically required by the law and 
ffeneml orders, and for which no compensation 
is provided, he will be allowed corapensaUou 
therefor, under Bankruptcy Act ISbt, | 47, al- 
lowing him not exceeding five dollars for each 
day's service under special order of the court. 
But such order will not justify an increase of 
the fee for services at a creditors meeting, 
fixed by section 47.] 

[8. The register is entitled to a fee for taking 
the marshal's affidavit on returning the war- 
rant in bankruptcy, as for a deposition; ami 
so as to an affidavit to an order calhng a meet- 
ing of creditors, and an affidavit to the as- 
signee's report.] 

[0. When it appears from the bankrupt's 
schedules that there is a certain amount o£_ as- 
sets, sufficient to justify a creditors meeting, 
and the application for such meeting is made 
more than a mouth before the assignee s report, 
a fee of three dollars should be allowed to the 
register for the meeting.] 

[10. The marshal is not entitled to charge 
for constructive mileage in serving a warrant 
in bankruptcy. Actual personal service, under 
order of court, is necessary.] 

[11. The register and messenger cannot re- 
sort to the fee bill of 1853 for services render- 
ed by them, respectively, which are not directly 
provided for by the bankrupt act and general 
orders.] 

rin bankruptcy. Certilicato to district 
judge by register of questions arising in tjie 
taxation of fees of clerk, regisk*r, and mar- 
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slml in the bankruptcy of Alexiinder Alox- 
ander, upon exceptions by the bankrupt's 
counsel to certain items of lees charged.] 

DUVAL, District Judge. Upon motion of 
the bankrupt's counsel, tlie otttcers of the 
court were required to tax their costs in this 
case, and this liaving been dona the following 
items were objected to, and tho opinion of 
the court sought thereon, viz.: 

Of the Clerk's CJosts. 

1st— Filing, certificate and entry of 
order to record assignment 40c. 

2d.— Piling, certi^'ing and entry of 
assignment $1.05 

The objection made to these two items, If 
I understand it correctly, is predicated up- 
on the idea that the register has no author- 
ity to order the derk to recoi-d the deed of 
assignment required to be made by the 14th 
;3ectIon of the bankrupt act, and that in fact 
it is not intended by the law to be recorded. 
This, as it seems to me, is a mistake. The 
section above referred to, according to my 
understanding, contemplates that the origin- 
al deed of assignment, after being recorded 
by the clerk, shall be given to the assignee, 
who is required to have the same recorded 
in the different counties, &c., wherein the 
bankrupt may own real estate. It provides 
that "a copy duly certified by the clerk of 
the court, under the seal thereof of the as- 
signment, made by the judge or register, 
as the case may be, to him as assignee, shall 
be conclusive evidence for such assignee to 
take, hold, sue for, and recover the prop- 
erty of the bankrupt." If the original deed 
is to be delivered to the assignee, and not 
recorded by the clerk, I am at a loss to know 
how he could, if called upon, comply with 
this provision of the law. Moreover, if the 
original deed is not to be entered of record 
by the clerk, and the same should be lost 
or destroyed before the assignee could have 
it recorded In the proper registry offices, 
then no copy of it could be had. In such 
case, the only mode for supplying its loss 
would be for the judge to order the regis- 
ter to make another deed nunc pro tunc, 
-and this the law does not seem to contem- 
plate. Prom a careful examination of sec- 
tion 14, my construction Is that it not only 
intended, but that substantial reason re- 
quires, that the clerk should record the orig- 
inal deed of assignment This being so de- 
termined, the two charges above made by 
the clerk are unobjectionable, unless it be 
as to their amount, and to this 1 do not xm- 
dei-stand the bankrupt as excepting. 

3d,— Certified copy of deed of as- 
signment §1.00 

It results from the views expressed by me 
in regard to the two foregoing items tliat 
tne clerk has no authority to make out and 
charge for a certified copy of the deed of as- 
signment unless it is demanded by the as- 
signee. Until it was otherwise ordered by 



the court the practice here was to file the 
original deed of assignment in the clerk's 
office, and deliver a certified copy to the as- 
signee. I presume this was done in the 
present case, and hence the dharge was 
made. Believing that such a mode of pro- 
ceeding is incorrect, I sustain the exception 
taken to this item, unless it should appear 
that the certified copy was made at the re- 
quest of the assignee. 
The next charge objected to Is: 
4th.— To issue warrant in bankrupt- 
cy $1,50 

This charge, as I am informed by the 
clerk, is composed of the following items, 
viz.: Warrant $1; cei-tificate of the derk 
of the date of its issuance endorsed, 15 
cents; entering on docket, 15 cents, and cer- 
tificate of filing same when returned, being 
10 cents for filing and 15 cents for certifi- 
cate, making an aggregate of $1.55, 5 cents 
more than the amount charged. This item Is 
taxed imder the fee bill of 1853. The ob- 
jection taken to It is that It is the duty of 
the register to issue the warrant and that 
he having charged a fee therefor in this 
case, the clerk can make no charge for the 
same act It is true that section 11 of the 
bankrupt act, provides that the "judge or 
register shall issue a warrant to be signed 
by such judge or renter directed to the 
marshal, &c. But this is qualified by rule 2, 
of the general orders, which requires that 
all process, summons, and subpoenas shall 
issue out of the court, under the seal there- 
of, and be tested by the derk; and blanks 
with the signature of the clerk and seal of 
the court may, upon appUcation, be fur- 
nished to the registers." Section 10 of the 
bankrupt act makes It the duty of the jus- 
tices of the supreme court of the United 
States to frame general orders for the fol- 
lowing purposes, among others, viz.: "For 
regulating the fees payable, and the charges 
and costs to be allowed, except such as are 
established by this act or by law," &c. So 
I take It that for all necessary services per- 
formed by the clerk of the coturt in pro- 
ceedings in banitruptcy, the fees for which 
are not provided for by the act or general 
orders, but are provided for by the fee bill 
of 1853, that they may rightfully be taxed 
and allowed under the latter. That this is 
so is rendered still more obvious by the 47th 
section, which enacts, "that in each case 
tnere shall be allowed and paid in addition 
to the feeffLf the clerk of the court, as now 
established by law or as may be establish Pd 
by general orders, &c., the following fees, 
&c." Thus clearly recognizing the right of 
the clerk to charge according to the fee 
bill of 1853, for services required by the 
banknipt act, and not otherwise provided 
for. My opinion is that the warrant is a 
process within the meaning of general order 
No. 2, and that in being tested by the derk 
imder seal of tlie court he is entitled to 
charge therefor as for issuing a warrant un- 
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der tlie fee bill of 1853. In one respect the 
warrant may be regarded as being issued by 
the register, for after it has been tested 
by the clerk nnder the seal of the court it 
is countersigned by the register, who inserts 
therein the names of creditors, the time ap- 
pointed for tlieir meeting, &c. My conclu- 
sion is that the clerk is entitled to the fees 
as charged, and that the- exception taken 
thereto should be overruled. 

Next, as to tlie register's bill of costs. The 
items excepted to are: 

1st— To filing three papers, (petition, 
order assignment, order refer- 
ence) • 75c 

I can find no warrant for this charge, inas- 
much as the re^ster is not required nor does 
the law seem to contemplate that he shall, 
technically speaking, file any papers in his 
office. But I think it is right that he should 
endorse upon each paper that comes to 
his office the time at which it was recaved. 
The charge made is therefore allowed, as for 
a certificate of this character. This, as it 
seems to me, is authorized by a just construc- 
tion of the 30th rule. The charge made is 
therefore allowed to the extent of 45 cents. 

2d. — Certifj'ing correctness of peti- 
tion and schedules 55c. 

Rule 7 makes it the duty of the register to 
examine the bankrupt's petition and sched- 
ules, and to certify whether the same are 
correct in form. This is a duty of some 
trouble and importance. Rule 30 allows him 
for every certificate of question to be cer- 
tified to tlie district judge, under the 4th and 
5th sections of the act, one dollar, while the 
certificate of the register as to the correctness 
of the petition and schedules is a certificate 
of a question which ought to be made to 
the court. I do not believe it is that char- 
actor of certificate contemplated by the fifth 
section. But it seems to me it may be prop- 
erly regarded as a certificate of a question 
arising under the fourth section, while the 
register is sitting in chambers, and des- 
patching there the administrative business of 
the court If this be not so, I am at a 
loss to conceive under what other part of 
the 4th section any question could be certi- 
fied. Regarding it, then, as a question prop- 
erly certified xmder the 4th section, I suppose 
the register would be entitled to charge $1 
therefor. But if incorrect in this, I think he 
might certify to the correctness of the peti- 
tion and each schedule separately, and as 
these would ordinarily constitute several pa- 
pers, the charge would usually exceed that 
now made in this case. The exception to 

his item is overruled. 

Bd,— Issuing order of adjudication. . $1.00 
tth.— Certii^'ing same to clerk 1.00 

For performing both the services mentioned 
in tliese two items the register is authorized 
under rule 30 to charge one doUar. The above 
charge, therefore, is double what it should 
be, and the exception taken thereto is sus- 
tained. 



5th.— Entering case and proceedings 

hi docket ?1.00 

6th.— Certifying abstract of same 

to clerk 25c 

By section 14 the register is required to 
keep a docket in which to make short mem- 
orandums of his proceedings in each case, 
and by rule 11 he is to furnish the same to 
the clerk to be entered on the minutes book 
of the court. While the law imposes on the 
register the duty of keeping this docket, and 
it is obvious he ought to be paid for it, I can 
find no authority for his charging any fee 
therefor. But he is entitled to charge for 
certifying copy of these proceedhigs to the 
clerk. The exception to the 5th item is 
therefore sustained but overruled as to the 
6th. 

7th. — Certified copy of petition and 

schedules for assignee §0.50 

According to my imderstanding, a copy of 
these papers is required to be furnished to 
the assignee by the register, under section 4, 
and he has the right to charge for it under 
rule 30. Whether the charge is too much 
or not I am unable to say, as this would de- 
pend upon the number of folios. 

8 th. — One hour's employment, calcu- 
lating interest 40c. 

This is a service necessary in many in- 
stances to be performed, in order to deter- 
mine the amoimt of indebtedness due from or 
to the banlvHipt. Still, it is one not specifical- 
ly required by the law, nor is any provision 
made to pay for it. On the 15th of Octofber 
last an oi*der was entered by the coiu:t, 
which, though not properly a special one, was 
regarded as such at the time, and may, I 
think, be so considered in so far as it author- 
ized and provided for the perfonnance of any 
service by the register not specifically re- 
quired by the law and general orders, and 
for which no compensation was provided. 
By section 47, the register is entitled to not 
exceeding §5 for each day's service under 
special order of the court This, taken in 
connection with the order of the court above 
referred to, seems to me to authorize this 
charge. If so, and one hour's service in cal- 
culating interest be regarded as one-sixth 
part of a day's service, the same charge 
ought to be made, and that of 40 cents is Ut- 
tle enough, 'xne exception to this item is 
overruled. 

9th. — One day's actual service, first 
meeting of creditors $5.00 

10th. — Oath upon return of warrant 50e. 

11th.— One day's actual service, 
meeting of creditors $5.00 

By the 47th section of the act a fee of $8 
is allowed to the register for each day on 
which a meeting is held. It was supposed by 
the register, that the order of this court of 
15th of Octob2r last, before referred to, jus- 
tified the above charges of $5, nut upon ma- 
ture reflection and careful examination I am 
satisfied such is not tlie case. The fee for 
service rendered by a register at a meeting 
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of creditors is fixed by the 47th section. It 
cannot be increased by means of an order de- 
signed to be special. Such seems to be the 
opinion of both Judges Ballard and Blatch- 
ford, and in this 1 concur with them. The ex- 
ception, therefore, to the 9th and 11th items, 
is sustained. The charge in each case should 
be $3. Tlie exception taken to the fee of 50 
cents, is overruled. This item has reference 
to the marshal's oath on return of the war- 
rant. It is in effect a deposition, and under 
section 47 the register has a right to charge 
for it as such. Whether the amount is cor- 
rect or not, I have not the means of deter- 
mining. 

12th.— Issuing order appointing as- 
signee $1.00 

13th.— Certifying same to derk 1.00 

For reasons stated in regai'd to the 3d and 
4th items a charge of but one dollar should 
have been made for both these services. The 
exception is therefore sustained. 

14th.— Entering proceedings ' on 
dockPt 10c. 

15th.— Certifying same to clerk 25o. 

For reasons already given the exception is 
sustsiined as to the first of these two charges, 
and overruled as to the latter. 

IGtli.— Application for general meet- 
ing of creditors $1.00 

17tli.— Issuing order and calling 
same 1.00 

18th.— Certifying same to the clerk.. 1.00 

Tlie exception to the 16th item is overruled. 
Tlie charge is expressly authorized by the 
47th section. Tlie exception to the two re- 
maining items is sustained; the fee for both 
should be $1. 

19 th.— Entering proceedings on 
docket 50c. 

To this item the exception is sustained. 

20th.— General meeting of creditors §3.00 

The ground of objection to this item, In 
connection with the 16th, seems to be that 
under tlie 27th and 2Sth sections of the act 
a meeting of creditors ought not to be held 
in Ciises where there were no assets. This 
Is probably the correct practice, but then I 
do not think these meetings can be dispensed 
with except by dn order of court, predicated 
upon a report of tlie assignee, showing that 
there are no assets. In tliis case it appears 
from the bankrupt's schedules that he showed 
about $2,500 of assets, and the application 
for meeting of creditors was made more than 
a month before tlic assignee's report. I think 
this charge is coiTectly made, and the excep- 
tion to it Is overmled. 

21st.— Affidavit to order calling said 
meeting 7 50c. 

22d.— Affidavit to assignee's report. 50c. 

I regard botli these as depositions. The 
■exception to them is overruled. 

23d.— Entering proceedings in docket 25c 

The exception to this is sustained. 

24th.— Certifying proceedings to 
clerk 25c. 

To this charge the exception is overruled. 



25th.— Filing order calling general 

meeting aic. 

The objection to this is sustained. 

Marshal's Costs. 

Exception is taken to the 2d item thereof, 
being mileage on 200 miles, for service of 
warrant of bankruptcy, $20. The 11th sec- 
tion of the act provides the mode by which 
the warrant shall be served, and I do "not 
think it authorizes any charge for construct- 
ive mileage. There must be actual personal 
service under order of the court to authorize 
it. The exception to this charge is sustained. 

As an act of justice to the officers of the 
court I will here say that until my attention 
was cjillod specially to the matter of costs 
by the exceptions taken in this case, my im- 
pression was that for any service rendered 
by them respectively, not directly provided 
for by the bankrupt act or general orders, 
they could resort to the fee bill of 1853, and 
this they understood from me in conversa- 
tion. That such is the case, so far as the 
clerk is concerned, there can be no doubt, 
but, upon mature investigation I am inclined 
to the opinion that the register and messen- 
ger are not embraced in this rule. It is prop- 
er, also, that I should say in justification of 
the re^ster tliat in making the charge of §5 
for each of two days' sei*vice, he supposed 
that he was autliorized. to do so by the order 
of this com*t of 15th October last He was 
further misled, in making the charge, em- 
braced in Items 3d and 4th, 12th and 13th, 
17th and 18th, by the fee bill of the register, 
as published in Rice's Manual, page 231. The 
cleric wiU certify this opinion to the register, 
W. D. rriee, Esq. 



ALEXANDER, The. 

[See Brown v. The Alexander McNeil, Case No. 
1.988; Southern Bank v. Same, Id. 13,186; 
Coyne v. Same, Id. 3,312a.] 



Case No. 1*64. 

The ALEXANDER. 

[1 Gall. 532.31 

Circuit Court, D. Massachusetts. Oct Term, 

1813.' 

PitiZE — Trading with Enemy after Declara- 
tion OP War — Confiscation of Vessel— Evi- 
dence OF Capture. 

1. If, after a knowledge of the war, an 
American vessel go to an enemy port, and take 
in a cargo there, the vessel and cargo are liable 
to confiscation for a trading with the enemy. 
See The Morcuriiis, 1 C. Rob. [Adm.] 80; The 
Columbia. Id. 154; The Neptunus, 3 C. Rob. 
[Adm.] 173; The Alexander, 4 C. Rob. [Adm.] 
93; The Exchange, 1 Edw. [Adm.] 39. 

[See Caldwell v. Southern Exp. Co., Case No. 
2,303.] 

^[Reported by John Gallison, Esq.] 

'[Affirmed by the supreme court in The 
Alexander, 8 Cranch, (12 U. S.) 109.] 
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2. '^''hat constitutes a capture. If there be an 
animus capiendi, and a submission on one side, 
and a possession on the other, it constitutes a 
capture, although no prize crew be put on 
board. 

3 A prize crew not necessary to navigate a 
captured ship, so as to preserve the possession 
of the captors, if the captured crew agree to 
navigate her. 

4. But the captured crew are not by law com- 
pelltjd to navigate her. 

5. Where, on the original preparatory evi- 
dence, the fact of capture is admitted, further 
proof ought not to be admitted, to create 
doubts, as to the fact of capture. 

6. Further proof is never allowed to a party, 
who shows himself in delicto. 

[Cited in The Oaba, Case No. 3,457; The 
Lilla, Id. 8,348.] 

7. The president's instruction of the 28th of 
August, 1812, did not protect from capture ves- 
sels coming from British ports with cargoes 
put on board long after a full knowledge of 
the wur. 

[8. Cited in The Revere, Case No. 11,716, as 

authority for dismissing a claim, and even for 

condemnation, where a ship sailed with false 

papers, as to her destination, and put in a false 

claim, supported by false testimony.] 

[See The .Joseph, 8 Cranch, (12 U. S.) 451; 

The Rapid. Id. 155; Jecker v. Montgomery, 

18 How. (59 TT. S.) 114: The Diana. Case 

No. 3,876; Caldwell t. Southern Exp. Co., 

Id. 2,303.] 

[In admii-alty. Libel, as prize, of the brig 
Alexander and cargo, (William S. Pickfet, 
master, John Welles and Samuel Welles, 
claimants.) The United States also inter- 
jtosed a claim to tlie vessel and cargo as for- 
feited xmder the nonimportation act. Tiu' 
district court condemned the property as 
forfeited to the United States. From its de- 
cree the captoi-s and the claimants appeal. 
Decree of condemnation to captors, affirmed 
by supreme court. The Alexander, 8 Cranch, 
(12 V. S.) 169.] 

Cummings & Spnigue, for captors. 

F, Blake and It. G. Amory, for claimants. 

George Blake, for the United States. 

Before STORY, Circuit Justice, and DAVIS, 
District Judge. 

STORY, Circuit Justice. The brig Alexan- 
der and cargo, owned by Messrs. John and 
Samuel Welles, (who are American citizens,) 
was captured by the piivateer America, 
John Kehew, commander, on the 2d of June, 
1813, on the high seas, for an alleged illegal 
traffic with the enemy. From the prepani- 
tory evidence and papers, and the affidavit 
of the claimants, (which as to these facts 
does not seem controverted,) it appears, that 
the brig sailed from Boston, in December, 
1811, on a voyage to Naples, where she safe- 
ly arrived and took on board a cargo of 
brandy, wine, and cream of tartar, with 
wliich she sailed from Naples, on the 22d of 
June, 1812, having on board a British license 
to protect tlie same on a voyage to England. 
The claimants assert, that when the brig 
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sailed from Naples, it was the intention of 
the master to land his deck load of brandy 
at Gibraltar, and to proceed with the residue 
of the cargo directly to Boston, and that the 
British license was intended as a protection 
of tlie brig and cargo until they had passed 
the Straits of Gibraltar. The brig accord- 
ingly stopped at Gibraltar, discharged her 
deck load, and sailed for Boston with the re- 
maining cargo. In the course of the voyage, 
about the 3d of August, the master received 
information of the war, and immediately, 
and with a view to avoid British capture, 
changed his course for England, and on tlie 
voyage thither, the vessel was captured by 
two British cruisers, carried Into Cork, and, 
after n detention of seven months, was, on 
trial, finally restored. The cargo was mv 
livered and sold at Cork, and the vessel then 
proceeded in ballast to Liverpool, where an 
attempt was made to sell her, but without 
success. I^Ir. Samuel Welles (one of tlie 
claimants) being then in England, thereupon 
purchased, with the funds of the partnership, 
the present cargo, consisting wholly of Brit- 
ish manufactures, with a view to withd^-aw 
these funds from Great Britain, and on the 
9th of May, 1813, the brig with tlie said car- 
go on board, sailed from lavcrpool, ou a 
voyasre to Boston, for which place she w:is 
steering at the time of the capture. The 
brig arrived in Boston harbor on the 5tli of 
July, 1813. The master immediately went 
on shore, and delivered all the invoices and 
letters respecting the cargo to the chihu- 
ants, and they have never been since piv- 
duced in the cause. At the time of tlie cap- 
ture by the privateer America, a prize-master 
only was put on board; and a question hav- 
ing* been made at the first hearing, as to the 
fact of capture, the district court directetl 
further proof to be made on that point. Up- 
on the further proof, a variety of affidavits 
were produced by each party, and also a 
paper signed by the master on the dny of the 
capture, of which duplicates were made, one 
for the prize-master, and another for tlie 
lirivateer. The paper is as follows: "June 
2d, 1813. I hereby certify, that I have tliis 
day been captured by the paivate armed ship 
America, of Salem, John Kehew, master, and 
that John Hooper, the 5th, has been put on 
board as prize master." It further appeared, 
and indeed was admitted by all parties, tliat 
the prize-master took possession of the ship's 
papers, at the time of the capture, and held 
them until the 13th of June, when a vessel, 
supposed to be a British cruiser, was de- 
scried, and the papers were handed to Cap- 
tain Picket, in order to prevent any suspi- 
cion of the vessel's being a prize. The vessel 
turned out not to be a British cruiser, the 
prize-master demanded back the papei-s. 
which Captain Picket peremptorily refused, 
subducted from the ship's letter bag a letter 
addressed to his owners, and held the same 
and the ship's papers in his own possession, 
until he delivered them to his owners, as 1 
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have before stated. The supplementary 
proofs, introduced on the part of the daim- 
jints, are intended to show, that the brig and 
cargo never were intended to be captured as 
prize; but that a prize-master was put on 
board merely to secure to the captors the 
property of British subjects, if any, which 
should be found on board. On the other 
hand, the proofs of the captors are intended 
to show an absolute and uncLualified capture 
of the whole property, as prize, and an agree- 
ment with Captain Picket, that a prize-mas- 
ter only should be put on board, in order to 
elude, for the common benefit, the vi^ance 
of the British cruisers. And among the 
proofs of the captors, the privateer's instruc- 
tions are introduced, which authorize a cap- 
ture of American vessels coming from Great 
Britain. 

I do not think it necessary to discuss the 
statements contained in the affidavits on each 
side in these supplementary proofs. There 
are many discrepancies, which it is difficult, 
if not impossible, to reconcile; and as my 
judgment is not influenced by a balance of 
their comparative credibility, I shall not at- 
tempt to conciliate their apparent discords. 
Upon the general complexion of the cause, 
there can be no doubt, that this vessel was 
engagctl in an illegal traffic with the public 
enemy. She proceeded to England with a 
full knowledge of the war, and almost a year 
after the declaration of wax, received a cargo 
of British manufactiu-es of a very recent pur- 
chase, and was captured on her return to tlie 
United States. After the solemn decisions in 
the admiralty, and the courts of common law 
in England, (The Hoop, 1 C. Bob. [Adm.] 190; 
rotts v. Bell, 8 Term R. 548.) which have 
been repeatedly recognized and enforced in^ 
this court, I did not think the general doc- 
trine open to discussion, and so at the argu- 
ment I stated to the counsel of the claimants. 
Until I shall be taught a different rule by the 
supreme court, I shall continue to hold, that 
trading with the enemy is an offence against 
the laws of war, and subjects the property 
engaged in the traffic to confiscation. Admit- 
ting this doctrine, the defence at the trial 
turned upon two points. First, tliat there 
was no actual capture; and second, that if 
there was an actual capture, it was illegal, 
and in express contravention of the instruc- 
tions of the president of the 28th of August, 
1812. 

As to the fact of capture, upon the prepara- 
tory examinations and papers no possible 
doubt could arise. In answ^er to the usual 
interrogatory, the master and mate explicitly 
admit tlie capture, without any qualification 
or exception. The doubt, if any, must be 
sought aliunde, in the further proof admitted 
on behalf of the claimants, after the real 
pressure of the cause was fully known. The 
captors contend, that such further proof was, 
in point of law, inadmissible because no 
ground of doubt was laid in the original evi- 
dence, and because the claimants stand in the 



character of parties affected with the imputa- 
tion of Illegal traffic; and I think that both 
objections are of great weight. In general 
the prize court is solicitous to preserve the 
simplicity of its proceedings, and will not en- 
gage itseit in inquiries, which do not spring: 
from difficulties or suspicions attached to the 
original evidence. It applies this rule to the 
captors; why also should it not apply to the 
claimants? I do not say that the court wiU, 
in no case, go into collateral inquiries, to sat- 
isfy doubts arising from extrinsic sources- 
We all know, that the invocation of papers- 
from other prize causes is an admitted excep- 
tion. But if the evidence of facts, which the 
parties could not but know with precision, 
be dear and indisputable upon the prepara- 
tory examinations, the court will not encour- 
age ingenious subterfuges and new preten- 
sions, not dreamed of in the first instance, 
to be ushered into tiie cause. Any other 
course would be destructive of all simplicity, 
and lead to endless litigation. It -would be 
setting up false lights, to allure and delude 
the court into inextricable quicksands. The 
rule, therefore, is in the highest degree salu- 
tary, not to admit, in general, collateral evi- 
dence to create doubts, but only to admit it 
to remove them. And, in a more enlarged 
view, it is of the utmost consequence to dis- 
countenance attempts to foist into a cause 
supplementary affidavits of the parties ex- 
amined in preparatoi-y, to explain away or 
contradict their former soleiim statements: 
Let the parties learn that truth has but one 
face, and that at their peril they must de- 
clare it, in its full extent, in the first instance, 
and tiiat if they then conceal, they must take 
the consequences of tiieir own misconduct 
So much I have thought it proper to say in 
vindication of the general rule. In the pres- 
ent case I cast no imputation upon the par- 
ties. 

The second objection is still more decisive 
against the admission of further proof. The 
claimants were avowedly engaged in a trade 
with the enemy, under circumstances, which, 
in the prize court, not only prohibit them 
from the benefit of further proof, but which 
stamp them and tiieir property with the hos- 
tile character, and induce the penalty of con- 
fiscation. I speak now of the character of 
the transaction, not of the character of the 
parties. The Messre. Welles are known to 
me to be very respectable genUemen, but I 
am boimd to consider this cause, in point of 
fact and law, exactly as if they were utter 
strangers, and without excuse or apology for 
their conduct In a case then of clear ille- 
gality, I would beg to know what right they 
can have to the benefit of further proof? 
Their claim must be rejected in limine. Fur- 
ther proof is an indulgence granted to legal 
innocence and unavoidable error, "but never 
to Illicit or hostile conduct Under such cir- 
cumstances, as Sir W. Scott has observed in 
The Walsingham Packet 2 C. Rob. [Adm.3 
77, the claimants can have no right to moot 
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difficulties in this court, as to the final dispo- 
sition of the property, or to throw doubts In 
its path, where none before existed. 

There is yet another fact, wliich is in gener- 
al so material that I cannot pass it over. It is, 
that all the letters and papers respecting the 
cargo have been excluded from the view of the 
court The master delivered them to his own- 
ers, and the latter have not yielded the cus- 
tody of them to the court.* I advert to this 
fact, as d^erving great consideration In or- 
dinary cases, where further proof is asked 
for, and I tliink it will be difficult to show, 
that it ought to be allowed where there is a 
voluntary suppression. In the present case 
the fact becomes altogether unimportant. 

With this weight of objections, I have been 
pressed to overrule or reject the further 
proof admitted in the district court. I am 
free to confess, tliat I cannot surmount the 
difficulties presented by the objections. My 
entire deference for the learned judge, who 
ordered the proof, is a strong inducement 
not to shut my eyes against evidence, which 
he deemed material; and as I can satisfactorily 
to myself dispose of the cause, without re- 
jecting the further proof, I shall not disturb 
the place, which it occupies in the papers. 
And I am entirely convinced, that there was 
an actual capture of the vessel and cargo, 
whether the original or the supplementary 
proofs are examined. Tlie written acknowl- 
edgment of the ihaster would, of itself, 
seem dedsive. It was written at the time of 
the capture, when tliere was no motive to 
disguise or suppress the real character of the 
transaction. This acknowledgment and the 
ship's papers were delivered into the cus- 
tody of the prize-master. If a capture was 
not really intended, I should be glad to 
learn why this was done; and if a capture 
was intended, I should be glad to find the 
evidence that limits its extent. Even if 
the ship's papers had not been put into the 
possession of the prize-master, it would not 
have materially affected the case: it is suf- 
ficient if they remain on board. It is said 
that no prize crew was put on board, that 
the navigation was left to the ordinary crew 
of the vessel. Tliis objection proceeds upon 
the supposition, that to constitute a cap- 
ture as prize, the vessel must be navigated 
by a prize crew. The supposition is not 
founded In law. It is true, that the master 
and crew of a prize ship are not cdmpella- 
ble to navigate her, but if they voluntarily 
engage so to do, it is a legal waiver of the 
prize crew; and the parties are bound by 
their engagement, and the capture stands 

*Since delivering this opinion, it has been 
stated, though the fact did not appear in the 
evidence, that at the trial in the district court, 
the Messrs. Welles offered to produce the let- 
ters and papers delivered to them by the mas- 
ter, but the district court, on an objection of 
the captors, was of opinion, that to entitle the 
papers to be read at the henrinfj, they ought to 
have been produced upon the preparatory es- 
aminatiou. 



absolute. Such was the express decision of 
Sir William Scott in The Retsolution, 6 C. 
Rob. [Adm.] 13, a case which, as to the fact 
of capture, strongly resembles that before 
the court This doctrine bas also been fully 
recognized in the com*ts of common law, 
and does not seem to admit of any reason- 
able doubt. Wilcocks v. Union Ins. Co., 2 
Binn. 574. Now, upon the further proof, 
it is quite impossible not to believe, that the 
master of the Aloxander entered into such 
an engagement. His whole conduct evinces 
it and he must be now estopped in reason 
and equity from asserting an objection, 
which he must be held to have waived. 

What indeed is necessary to constitute a 
capture? In ordinary cases the fact admits 
no doubt and in point of law, nothing more 
is necessiiry, than an intention of capture, 
followed up by an actual or constructive 
possession of the property. Force and vio- 
lence, or physical superiority are not re- 
quired. It is sufficient, if there be a dedltio 
or submission on the one side, and an as- 
serted possession on the otiier. In the pres- 
ent case, the animus capiendi must be In- 
ferred from the instructions of the privateer, 
the detention of the vessel, and the subse- 
quent prize proceedings. That tliere was 
an actual possession combined with this In- 
tention of capture, as conclusively follows 
from the possesion of the ship's papers, 
the putting on board of a prize-master, and 
the acknowledgment of the master of the 
vessel. It is not required, that superior 
force sliould be exerted during the whole 
voyage, to maintain that possession; the 
acquiescence of the master and crew in the 
terms of the captors is a full equivalent. In 
^my judgment, the case scarcely furnishes 
the slightest pretext for a denial of the fact 
of the capture. Was then the capture le- 
gal? This depends on tiie construction of 
the executive instruction of the 28th of Au- 
gust, which is as follows: "The public and 
private armed vessels of the United States 
are not to interrupt any vessels belonging 
to citizens of the United States, coming from 
British ports to the United States, laden 
with British merchandise, in consequence 
of the alleged repeal of the British orders 
in council; but are, on the contrary, to give 
aid and assistance to the same, in order that 
such vessels and their cargoes may be dealt 
with on their an-ival, as may be decided by 
the competent authorities." The captors 
have argued, that this instruction is illegal 
and void; in the first place, because con- 
gress, to whom the escluslve power of de- 
claring war Is confided, have declared It 
in the most general terms, and it Is not com- 
petent for the President, by a mere instnic- 
tion, independent of law, to limit the rights 
of our citizens under the act of congress. 
(Act June 18, 1812, c. 102.) In the next 
place, they contend tiiat no such authority 
has been delegated by congress. The act of 
the 18th of June, 1812, c. 102, authorizes the 
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president of the United States to issue let- 
ters of marque and reprisal, in sucli form 
as he may think fit, against the "vessels, 
goods, and effects" of the British govern- 
ment and its subjects. Tlie authority, as to 
the form, does not autliorize Uie president 
to vary the substance of the commission; 

and if it did, he has not done it, for the 
present commission is a-s broad in this re- 
spect, as the act itself. The act of 26th of 
June, 1812, c 107, § 9, is the only other act 
which can be relied on. That authorizes the 
president "to establish and order suitable 
instnicaons for the better governing and 
directing the conduct" of privateers; which 
can only mean instructions for the internal 
discipline and management of privateers, 
but not for the abridgment of the rights of 
captors under 'the general act. Much less 
could it be admitted, that he might, under 
the act, suspend, by an instruction, the war, 
iis to hostile property, or property which 
by the laws of war is deemed hostile, and 
contiscable as such, and is necessarily in- 
cluded in the general provisions of the act 
declaring war. The Elsebe, 5 C. Rob. [Adm.] 
173. Tills ai-gumeijt, as to the pow- 
ers of the executive, Is certainly entitled 
to great consideration, and in a proper case 
would deserve the grave examination of Ihe 
court. But I shall waive all discus^on of 
it in this place, as this cause may be well 
decided without touching the legality of the 
instruction. Admitting its legality in the 
broadest extent, the instruction cannot, by 
any reasonable intendment, protect the pres- 
ent case. 

It will be recollected, that by the act of 
the 2d of March, 1811, c. 96, the president 
was autliorized to suspend the operation ot 
the revived sections of the act of the 1st of 
March, 1809, c. 91, upon the revocation of 
the edicts of Great Britain, which violated 
our nenlral rights. The celebrated orders 
in council which were supposed to violate 
those rights were, by a declaration of the 
British government made on the 23d of 
June, 1812, revoked after the first day 'of 
the ensuing August The knowledge of this 
fact reached the United States in August, 
although not officially communicated to our 
govennnent until the 30th of September. 
As the declaration of war was not kno^vn in 
Groat Britain at the time of the revocation 
■of the orders in council, it was immediately 
foreseen, that American merchants in that 
country, and British factors having Ameri- 
can orders, would act upon the presumption, 
that the president would exercise the au- 
tliority of suspension, which had been con- 
fided to him. Shipments of goods to an im- 
mense amount would therefore be madi' on 
the faith of that repeal, before a knowlo.'Ige 
of the war could be had, and countermand- 
ing instructions given. To prevent mer- 
<:hants from suffering ruin, by a confidence 
which they reposed in the government of the 
United States, (a confidence, which congress 



have amply and liberally redeemed; see act 
of the 27th of February, 1813, c. 175,) the 
precautionary instruction of August was is- 
sued by the executive. It carries in its lan- 
guage the most clear and satisfactory evi- 
dence of being a temporary measure. Its 
object was to protect American ships laden 
with British merchandize and coming from 
British ports, on tlie faith that the repeal 
of tlie orders in council had extinguished the 
great controversy between the two nations. 
But it could avail only, while both countries 
were in ignorance of the existence of the 
war. The insti-uction directs the public and 
private armed vessels of the United States 
not to interrupt any American vessels com- 
ing (not which at any time afterwards dur- 
ing the war should be commg) from British 
ports to the United States, laden with Brit- 
ish merchandize, (not, with property of Brit- 
ish merchants or of public enemies,) in con- 
sequence of what? of the war? No; in con- 
sequence of the alleged repeal of the orders 
in council. It does not, tlierefore, purport 
to be an order or indefinite future operation, 
to license and protect a trade with the ene- 
my, or cover tlie property of enemies, after 
a knowledge of the war. • It extends, in terms 
and In spirit, to a protection of property 
shipped in consequence of the repeal of the 
ordei-s in council, before any other impedi- 
ment to the trade could be known to the 
shippers. Upon any other construction, what 
would be the imavoldable result? By the 
declaration of war, all future trade between 
the hostile countries became Illegal, and 
tainted the property engaged therein with 
the polluting leaven of iUegality and confis- 
cation. Yet, upon the construction of the 
claimants, this instruction not only suspend- 
ed these legal results of the war, but gave 
to the trade directly from British ports a 
perfect and yet untermlnated license. War 
would exist every where, except as to the 
trade from this favored Island, and there 
an immunity from capture would invite the 
ennre Intercourse of peace. British manu- 
factures, even on British account, might be 
introduced into the United States, to an 
unlimited extent, -n proud defiance of the 
non-importation act and the laws of war, and 
the fundamental policy of the government 
be uprooted. Yet to this extent must the 
doctitoe reach, in order to support the de- 
fence of the claimants. If such a doctrine 
could be engrafted on the instruction, it 
woiUd strike deep Into the very vitals of 
the counti-y. "Haeret laterl lethalis anin- 
do." 

When, by the act of the 6th of July, 1812, 
c. 129, congress prohibited all trade with 
British ports under licenses, could it have 
been imagined, that the president had al- 
ready a power to grant licenses for the 
trade, to an unlimited extent, by laws enact- 
ed by them almost in the same breath? 
When by the act of the 27th of February, 
1813, c. 175, congress refused to restore the 
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property of British subjects, Tvhicli since the 
■war had been shipped to the United States, 
could they have imagined that a subsisting 
order of the executive exempted all such 
property from capture on the high seas, and 
gave an implied invitation to tlie trade? 
"Wnien by the act of the 2d of August, 1813, 
c. 56, congress declared as prize of war all 
vessels and cargoes covered by a British 
license, however in other respects the voy- 
age might be legitimate, could they have 
once thought, that a power was lodged in 
the president, and tlion hi f uE exercise, which 
exempted from capture all American vessels 
and cargoes coming from British ports? 
That it was a greater offence to accept a 
license, than to do the acts, which a license 
authorized? I admit that congress can omy 
declare what the law shall be for the future, 
not what it was in times past; but it seems 
to me, that the whole current of legisla- 
tion to which the president himself is a par- 
ty, indicates a policy entirely the reverse 
of that imputed by tne argument to the ad- 
ministration. I do not feel at liberty to 
strain language in support of such extraor- 
dinary pretensions. It has been argued, tiiat 
the proviso to the first section of the act of 
the lath of July, ISiii, c. 10, recognizes the le- 
gaUty of this construction: if it does, I think 
it as clearly carries with it the implication, 
that the instruction has had its full efEect, 
and is no longer operative. Upon what pre- 
tence then can the purchase and shipment 
of the present cargo be argued to have been 
made "in consequence of the alleged re- 
peal of the orders in councU?" That repeal 
was itself conditional, and to be void, unless 
the American government, after notification, 
revoke the non-intercourse. It refused so to 
do, and that refusal was known as well in 
Great Britain, as in the United States, sev- 
eral months before this shipment. In no sense, 
therefore, could this shipment be referred 
to that repeal. Besides, a new state of 
things, a state of absolute hostility, had in- 
tervened, and extinguished aU peaceable re- 
lations, as to commerce as well as to the 
governments. How then could it be possi- 
ble, that a shipment, which either party 
might seize, as prize of war, could be found- 
ed on a measure, which was exclusively 
adapted to peace? In my judgment, there 
is no ground for protecting the Alexander 
and cargo from confiscation, as prize of war, 
under the instruction of the 28th of August 
The claim of the Messrs. Welles must there- 
fore be rejected; and that of the United 
States, as I have repeatedly held, cannot be 
sustained. I therefore condemn the vessel 
and cargo, as good and lawful prize to the 
captors, on account of the illegal traltic with 
the enemy, and reverse the decree of the dis- 
trict court in all respects, wherein It differs 
from this decree. 

rNOTE. This decree was affirmed by the su- 
preme court. 8 Cranch. {12 U. S.) 100. The 
decree of the district court is not accessible.] 
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The ALEXANDER. 

f3 Mason, 175.]" 

Circuit Court, D. Massachusetts. May Term,. 

1823. 

Slave TRAnE~-FORFEITDRE of VE:^^EL 

The first section of the slave trade act of 
1800, c. 51, [2 Stat. 70, § 1,] prohibits not mere- 
ly tlie transportation of slaves, but the being 
employed in the business of the slave trade; 
and therefore a vessel caught in such trade, 
though before she has taken slaves on hoard, 
is liable to forfeiture. 

[Cited in The Porpoise, Case No. 11,284.] 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts.] 

In admiralty. Libel of seizure [against 
the brig Alexander, WiUiam Booth, claim- 
ant,] fotmded on the slave trade act of 20th 
of April 1818, c. 8C; the act of 22d March 
1794, c 11; and the act of 10th May, 1800, 
c. 51. 

At the trial the only count, which was 
sustained by the evidence, was founded on 
the first section of the act of 1800, c. 51. 

Upon the evidence, Blair, for the claimant, 
contended, that there was no offence within 
the act of 1800, even supposing the vessel 
was engaged in the slave trade, because no 
slaves had been taken on board or were on 
board during the voyage, for transportation, 
which was necessary to bring the case withT 
in the act. 

Blake, DisL Atty., contended, that the em- 
ployment in -Qie slave trade was the thing 
prohibited by the act, and slaves were not 
necessary to be taken on board to complete 
the offence. He cited The Plattsburg,* be- 
fore Judge Van Ness at New York, and Tbe 
Forttma, 1 Dod. 81. 

Before STORY, Circuit Justice, and DAA^S, 
Bistrict Judge. 

SJORY, Circuit Justice. The first section 
of the act of 1800, c. 51, [2 Stat. 70, § 1,] 
on which alone this prosecution can be main- 
tained, declares, "that it sihall be unlawful 
for any citizen &c. directly or indirectly to 
hold or have any right or property in any 
vessel employed or made use of in the trans- 
portation or carrying of slaves from one for- 
eign coimtry to another, imder the penalty of 
forfeiture," The question Is, whether the 
penalty is aflSxed to the mere employment of 
the vessel for the business and for the pur- 
pose of transporting slaves, or whethor actual 
transportation is necessary. My opinion is, 
that the former is the true construction of 
the act. We often speak of vessels "em- 
ployed in the coasting trade and fisheries," 
and the acts of congress use the same lan- 

"[Reported by William P. Mason, Esq.] 
'[Nowhere reported; opinion not now accessi- 
ble.] 
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fitiage, when actual transportation and actual 
lishlng are not Intended; but the purpose and 
business of the voyage are the coasting tradie 
and fisheries. And it has never been doubt- 
ed, that a vessel licensed for the coasting 
trade and fisheries, and on a voyage for that 
purpose, was truly employed in such trade or 
fisheries, although no goods were in the 
course of actual transportation, and no fish- 
eries had been yet attempted. Let us look 
then to the other clauses of the statute, and 
see whether they do not afford means to 
ascertain the true sense of the legislature. 
The second section declares it unlawful for 
any citizen, &c. "to serve on board any ves- 
sel of the United States employed, or mad© 
use of, in the transportation or carrying of 
slaves from one foreign port to another," on 
the penalty of fine, not exceeding 2000 dol- 
lars, and imprisonment, not exceeding two 
years. The language of this section is sub- 
stantiaUy like that of the first The thirl 
section, howaver, is different. It declares, 
"that if any citizen, &c. shall voluntarily 
serve on board of any foreign ship or vessel, 
which shall hereafter be employed in the 
slave traflb, he shall, on conviction, be liable 
to, and suffer the like forf eitmres, fines," &c. 
Here the phrase used is, "employed in the 
slave trade," which shows, that It was the 
employment In the traffic or business, and 
not merely the actual transportation, which 
is the object of the prohibition; and yet it 
must be almost an irresistible inference, that 
the legislature had the same general intent 
in all these three sections. The fourth sec- 
tion still more strongly demonstrates the 
construction. It declares, "that it shaU be law- 
ful for any commissioned vessels of the 
United States to seize and take any vessel 
employed in carrying on trade, business or 
traffic, contrary to the true incent and mean- 
'ag of this act, or of the said :ict, to 
•vhich this is an addition." The words 
here clearly indicate a LegisLiilve intent 
to reach the case of vessels, wht>se busi- 
ness, employment, or traffic was plave 
voyages. Now it appears to me, that every 
vessel fitted out for the purpose of the slave 
trade may be truly and accurately said to be 
employed in that business, and carrying it 
on, as soon as she has sailed on the voyage. 
It matters not at what point of the voyage 
she is captured, her enterprise is the slave 
trade, and every act done* on such a voyage 
is an act of carrying it on. In the case of 
The Fortuna, 1 Bod. 81, 8G, Sir William 
Scott adopted a similar doctiine. "It mat- 
ters not," says he, "in my opinion, in what 
stage of the employment, (i. e. the slave 
trade), whether in the inception, or the 
prosecution, or the consummation ot it,** tbe 
vessel is seized. I interpret the language of 
the first section of the act of 1800 by that 
of the third and fourth, and I think, that 
the legislature Intended the same thing in 
all; and that is, that the employment in the 
business and for the purposes of the slave 



trade, and not merely the actual transporta- 
tion of the slaves, should be prohibited and 
punished. Decree of condemnation affirmed. 
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Case No. 166. 

ALEXANDER v. CENTRAL R. R. OF 
IOWA. 

[3 Dill. 487;^ 1 Cent Law J. 543.} 

Circuit Court, D. Iowa. 1874. 

Railway Mortgage— FoREci-osunE— Parties. 

1. A provision in a railway mortgage, author- 
izing the trustee, on default of the company 
to pay interest, to take possession of the road^ 
operate it and receive its income, and upon 
notice, to sell it, is a cumulative remedy, and 
does not affect the right to foreclosure by bill 
in equity. 

[Cited in Guaranty Trust & Safe-Deposit Co. 
V. Green Cove Springs, etc., Co., 11 Sup. 
Ct Rep. 514, 139 U. S. 137. Distinguished 
in Stem v. Wisconsin Cent R. Co., Case 
No. 13,378.] 

2. Tlie special provision of the deed of trust 
in question, held not to require a majority of 
the bondholders to unite in a suit to foreclose 
for interest, or request the trustee to bring 
such suit. 

[Distinguished in Stern v. Wisconsin Cent. 
R. Co., Case No. 13,378.] 

3. If a trustee improperly refuses to bring 
such suit, an individual bondholder may bring 
it for himself and others, and make the trustee 
a party defendant 

4. On a dismissal, by the plaintiff, of the bill 
as to the trustee, the court has a discretion to 
allow the trustee to file a bill for the benefit of 
all the bondholders. 

[In equity. Suit by Charles Alexander 
and others against the Central Railroad of 
Iowa and another for foreclosure of mort- 
gage. On demmTer to bill. Demurrer over- 
ruled.] 

This is a bill in equity to foreclose a 
mortgage made by the defendant on its rail- 
road and property. The bill is filed by the 
plaintiffs as bondholders, who allege that 
they bring it for themselves and all other 
bondholders who are similarly situated. It 
charges default in the company to pay in- 
terest. It alleges that the plaintiffs have 
made a demand on the trustee in the mort- 
gage, viz., the Farmers' Loan & Trust Com- 

^[Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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pany of New York, to bring the suit, and its 
refusal, and the said company is therefore 
made a defendant There is no averment In 
the bill that a majority of the bondholders 
unite in bringing it, or united in the re- 
quest to the trustee to bring it The trustee 
appears and files an. answer, setting up that 
a majority of the bondholders have never 
demanded action on the part of the trustee, 
and that it is willing to submit to the direc- 
tion of the court as to its duty in the prem- 
ises, and to become plaintiff if the court so 
orders. The railroad company demurred to 
the bill, on the ground that imder the pro- 
visions of the deed of trust there could be 
no foreclosure by bondholders, or by the 
trustee, imless a majority of the bondholders 
so desired, and there was no such averment. 
The following are the provisions in the deed 
of trust relied on in support of the demurrer: 
"And the said party of the first part (the 
railroad company) doth hereby covenant, 
promise and agree, for itself, its successors 
or assigns, to and with the said trustee, its 
successor or successors, that the said com- 
pany will well and truly pay each and every 
of said bonds issued by them, and secured 
by this mortgage, together with the semi- 
annual interest to become due thereon, at 
the rate of seven per cent, per annum, at the 
times, in the manner, and at the places 
specified therein, in United States gold coin. 
And that in case said company shall, for the 
space of six months, make default in the 
payment of said semi-annual interest to be- 
<:ome due upon any, either, or the whole of 
said mortgage bonds, then, after the ex- 
piration of twelve months from the time 
It became due, and without demand or 
notice, at the election or option of a ma- 
jority of the holders of said bonds, the whole 
principal sum mentioned in each and all 
of the said mortgage bonds then outstanding 
shall forthwith become due and payable, 
and the lien or incumbrance hereby created 
for the security and payment thereof may 
at once be enforced. And it is agreed, tu 
■case of the default of the payment of the 
semi-annual interest, as above provided, that 
said trustee, or its successors, is hereby ex- 
pressly authorized and empowered, upon 
the request in writing of a majority of the 
owners or holders of said bonds, to enter 
Into and upon, and to take actual possession 
of all the property, real and personal, and 
rights, franchises and privileges of the prem- 
ises hereby conveyed, and each and every 
part thereof, and by their agents or attor- 
neys, have, hold, use, and enjoy the same, 
And from time to time make all repairs and 
replacements, and all useful alterations, ad- 
ditions and improvements thereto, as fully 
as the parties of the first part might have 
done before such entry; and to collect and 
receive all tolls, freight, incomes, rents, is- 
sues, and profits of the same and of every 
part thereof, and the said trustee, and its 
successors, shall and may, and hereby is 



expressly authorized and empowered to sell 
at public auction, to the highest bidder, the 
entire property, real and personal, rights, 
franchises, and privileges herein conveyed. 
Said sale shall be eitlier in the city of 
Marshalltown, Iowa, or Lu the city of New 
York." 

Piatt Smith and J. P. Duucombe, for 
plaintiffs. 
Boardman & Brown, for railiotid company. 
Grant & Smith, for trustoe. 

Before DILLON, Circuit Judge, and LOVE, 
District Judge. 

DILLON, Circuit Judge. 1. The authority 
in the deed of trust to the trustee, on de- 
fault of the payment of interest, and upon 
the written request of a majority of the 
bondholders to take possession of the road, 
to operate it and receive its income, and on 
three months' notice to sell the same, and 
divide the proceeds of the sale pro rata 
among tho bondhold-ers, is a cumulative 
remedy for the benefit of mortgage credit- 
ors, and does not exclude their i-kfUt to re- 
sort to the judicial tribunals for a fore- 
closure. Especially Is this so, as the laws of 
the state of Iowa forbid sales under powers 
of this character by proceedings out of 

COIU't 

2. Provisions in an instrument of this char- 
acter limiting the right of a mortgage cred- 
itor to resort to a court of chancery to 
foreclose his security, are not to be ex- 
tended beyond the fair meaning of the 
language used; and it is our opinion that 
there is no restriction in the deed of trust 
before us, upon the right of the coiipon- 
holder to foreclose for interest upon do- 
fault, although a majority of the bond- 
holders do not unite in the suit, or request 
the trustee to bring it The provision in 
question gives a majority of the bondholders, 
on default of the payment of interest, the op- 
tion or election, after the expiration of a 
year from the default, to have the whole 
principal sum become due at once, and 
the mortgage security enforced accordingly. 
This is not Inconsistent with the una- 
bridged right of any coupon-holder to fore- 
close for interest, in the manner sought in 
the present bill, and it was not necessary 
that a majority of the coupon-holders should 
unite in bringing the bill, or in a request to 
the trustee to bring it. 

3. As the bill alleges that the trustee re- 
fused to bring suit, the bill was properly 
brought in the name of the plaintiffs, for 
themselves and the other coupon-holders, 
making the trustee a defendant. 

4. If the plaintiffs elect to dismiss the bill 
as to the trustee, we will allow the trustee 
to become a party plaintiff, and to file a 
bill for tlie benefit of all the bondholders; 
but it would be anomalous to have the trus- 
tee on the record both as defendant and 
plaintiff in the same proceeding. The de- 
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murrer of tlie railroad company to the bill 
Is overruled. 
Ordered accordingly. 

NOTE, [from original report.] See Galveston 
H. & H. U. Co. V. Cowdrey, 11 Wall. [78 TT. SJ 
459; Gillman v. Illinois, etc., Tel. Co., [91 U. 
S. G03.] 

ALEXANDER, (CONWAT v.) 
[See Conway v. Alexander, Case No. 3,14G.] 



ALEXANDER, (DXJNLOP v.) 
[See Dunlop v. Alexander, Case No. 4,166.] 



Case No. 167. 

ALEXANDER v. GALLOWAY. 

[Abb. Adm. 261.]^ 

District Court, S. D. New York. April, 1848. 

BeAMEN — POKFEITURE OF WAGES FOR THEFT OP 

Cargo— Acquittal in Cuiminal Proceedings. 

1, The theft of a portion of a cargo, by a 
mariner, works an absolute forfeiture of wages. 

[See Mariners v. The Kensington, Case No. 
9,085.] 

2. The fact that the seaman has been acquit- 
ted on a criminal trial for the larceny of a part 
of the cargo, is not conclusive to rebut the 
charge when set up as a defense against his 
suit for wages. 

[In admiralty. Libel for wages. Dismissed.] 
Tills was a libel in personam, by William 
Alexander against Joseph GaUoway, master 
of the ship Coliunbia, to recover seamen's 
•wa^es. On the hearing of this cause, the 
Itbcllant having proved his employment on 
board of the Columbia by the respondent, 
and the earning of wages, as alleged in the 
libel, the respondent put in evidcjice tending 
veiy strongly to show that, on the arrival of 
the Columbia at this port, the libt'llaut stole 
from tlie cargo, with connivance of tin; sec- 
ond mate, a bale of cotton, whicli he took on 
shore for sale. Tliis act was relied upon by 
the defence as a forfeiture of wages. To re- 
but this defence, the libellant introduced tho 
record of his trial and acquittal in the New 
York court of sessions on the charge of the 
alleged larceny. 

J. Murroughs, for libelant. 
Burr & Benedict, for respondent. 

BETTS, District Judge. The defence 
establishes a case of unqualified plunder and 
purloining of a part of the cargo by the libel- 
hint on the arrival of the ship In tliis port; 
and the circumstances afford strong reason 
to believe that the theft was committed with 
deliberation, and in pursuance of a pre-con- 
sidered arrangement Such gross dereliction 
of duty to the ship completely annihilates all 
claim to wages, without regard to the value 
of the property stolen. Cons, del Mare, cc. 

^[Reported by Abbott Bros.] 



107, 173. The mere embezzlement of cargo, 
or the improper ixse of it, or the doing an 
injury to it through fraud or negligence, is 
cause of forfeiture of wages, although it is 
ordinarily visited only by an abatement of 
wages to the amount of the ship's loss. Ma- 
son V. The Blairean, 2 Cranch, [6 U. S.] 2G7; 
Abb. Shipp. 652. See, also, the case of 
Scott V. RusseU, [Case No. 12,546.] But a 
case of premeditated thieving draws after it 
the forfeiture of all wages due the mariner 
upon the voyage. This penalty Is no more 
severe than is appropriate to the offence. 
The wrong is one for which the master 
would be fully justified in dlsdiarglng the 
seaman from the ship during the voyage; 
and offences of that class may always carry 
with them a forfeiture of wages. Abb. 
Shipp. G52. Libel dismissed with costs. 



ALEXANDER, (GOSHORN v.) 
[See Goshorn v. Alexander, Case No. 5,630.] 



ALEXANDER, (GRAHAM v.) 
[See Graham v. Alexander, Case No. 5,662.] 



ALEXANDER, (HABRICHT v.) 
[See Habricht v. Alexander, Case No. 5,886.] 



ALEXANDER, (HARRIS v.) 
[See Harris v. Alexander, Case No. 6,113.] 

Case No. 168. 

ALEXANDER v. HAItRIS. 

[1 Cranch, 0. O. 243.]^ 

Circuit Court, District of Columbia, June 
Term, 1805." 

Landlord and Tenant— Action foe Rent— 
Pi.EAiJiNfJS- Avowry. 

The avowry is prima facie evidence of the 
amount of rent distrained for. Judgment for 
double rent. 

[At law.] Replevin of goods distrained for 
rent; avowry of rent arrear, concluding 
with a prayer for judgment for double rent, 
according to the act of assembly. 

Mr. Taylor and Mr, Youngs, for the land- 
lord, moved for judgment for double rent» 
under the statute of Virginia, Old Rev. 
Code, p. 165, § 15. 

E. J. Lee and Swann & Jones, for the ten- 
ants, contended tliat no instance has oc- 
curred in which judgment has been given for 
double rent The jurj' have not found that 
the whole amount of rent distrained for, 
namely, $141.67, was due. The avowry is 



* [Reported by Hon. William Cranch, Chief 
Judge.] 

-'LAfiirnietl by supreme court 4 Cranch. (5 
U. S.) 299.] 
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for ?111.G7, and the jury have found ?111.- 
67. It was stated in the plaintiff's replevin- 
bond that the sum demanded was ?141.67. 

But THE COURT thought the avowry 
was prima facie evidence of the amount for 
which the distress was made. The act is 
peremptory. The court is bound by the evi- 
dence given at the trial, and cannot now, 
after verdict, go into new evidence. It is 
not necessary that the avowry should pray 
judgment for double rent, but if it con- 
cludes, "prays judgment for a return, &e.," 
and for the damages and costs, according to 
law, it is sufficient to support the judgment 
for double rent. 

Judgment for double rent 

FITZHUGH, Circuit Judge, absent 

[NOTE. This judgment was affirmed by the 
supreme court. 4 Cranch, (18 U. S.) 299.] 



Case No. 169. 

ALEXANDER et al. v, HORNER et al. 

[1 McCrary. 634;* 9 Cent. Law J. HI.] 

Circuit Court. E. D. Arkansas. April, 1879. 

PowEiis OK Insukanck Comi'anies — Fromissouv 
NoTE— Payment— FitAro—Nox-JOiNDBK of Pak- 

TIES — PllACTlCE. 

1. Insurance companies have the power to 
take and hold negotiable notes and other se- 
curities in the general conduct of their busi- 
ness, and this includes the power to negotiate 
them. 

2. The maker of a note, who pays it to an 
indorsee and holder who obtained it by fraud, 
is discharged from liability thereon to the 
payee, unless the maker had notice of such 
fraud; and the discharge extends as well to 
the original consideration. i 

3. Where, in such a case, the payee files a bill I 
in equity to avoid the assignment and compel I 
the maker to pay tke note a second time, uiKin j 
the ground that ne had notice of the fraud, the j 
alleged fraudulent indorsee to whom the pay- [ 
ment was made is an indispensable party. 

[Cited in Chadbourne v. Coe, 51 Fed. Rep. | 
. 482, 2 O. C. A. 327.3 | 

4. The ol)joction of the non-joinder of neces- \ 
sary parties is not required to be raised by the i 

> pleadings; it may be made on the hearing, and 
' it may, and in a clear case ought to, be raised 
f and acted upon by the court on its own motion. 
[Cited in Chadbourne v. Coe, 51 Fed. Rep. 
481. 482, 2 C. C. A. 327.] 

In equity. L. E. Alexander, as receiver of 
the Columbia Life Insurance Company, and 
the company, are named as plaintiffs [and 
Homer and Homer and A. M. Britton 
as defendants] in the bill, which alleges that 
the company is a Missouri corporation; that 
on the eighteenth of October, 1877, it was, by 
decree of the circuit court of St Louis coun- 
ty, adjudged to be insolvent and enjoined from 
doing further business, and tlie plaintiff, Alex- 
ander, appointed receiver of its property and 
as'sets, with authority to sue for their recov- 

*[Reported by Hon. Geo. W. McCrary, Cir- 
cuit Judge, and here reprinted by permission.] 



ery, etc.; that pursuant to the terms of the de- 
cree, the company executed an assignment 
of all its property and assets to the receiver, 
and by the terms of the same decree the cor- 
poration was dissolved. The bill alleges fur- 
ther, that on the twenty-ninth of November, 
3872, the defendants were "indebted" (it Is 
not alleged this indebtedness was for a stock 
subscription or how it arose) to the Mound 
City Mutual Life Insurance Company in the 
sum of $5,830, for which sura they made 
their notes, payable to the company, and se- 
cured the same by deed of trust on lands in 
Arkansas; that tbe name of the last- men- 
tioned corporation was changed successively, 
to Mound City Life Insurance Company, to 
St Louis Life Insurance Company, and lastly 
to Columbia Life Insurance Company, but 
the corporation continued the same; that 
the company was insolvent on the twenty- 
third of November, 1875, and for some time 
prior to that date, and so continued until it 
was judicially declared to be insolvent; that 
on the twenty-third of November, 1875, a 
combination was entered into between Al- 
fred M. Britton and George J. Davis, both of 
whom were directors in the life insurance 
company (the former its vice-president and 
acting president and the latter an attorney 
for the company) and the Life Association of 
America, to get possession of the assets of 
the life insurance company by fraudulent 
means; that in execution of this fraudulent 
scheme, Britton, Davis, and the life associa- 
tion, in December, 1875, obtained possession 
of the notes of the defendants and the deed 
of trust given to secure the same, and can- 
celled and delivered them to the defendants; 
that the life insurance company received no 
consideration from Britton, Davis, or the 
life association for these notes, and that the 
defendants paid nothing for their surrender, 
but only gave in exchange therefor shares 
of stock in the company, which were worth- 
less, because the same had never been paid 
foi* and because the company was insolvent; 
and that defendants had notice of these al- 
leged facts. Homer and Horner, the makers 
of the notes, and who are citizens of Ar- 
kansas, and Britton, the trustee named in 
the deed of trust, and who is a citizen of 
Texas, are made defendants. Davis and the 
Life Association of America are not made 
defendants, because they are, as the bill al- 
leges, beyond the jurisdiction of tlio court, 
and cannot be joined without ousting the ju- 
risdiction, being citizens of the same state 
as the plaintiff. Prayer for decree for 
amount of notes and foreclosure of deed of 
trust. 

The defendants, answering, say the notes 
Avere given by tiiem in payment for $5,000 
subscription to the capital stock of the com- 
pany; that the stock issued to them was full 
paid stock; they deny all knowledge of the 
insolvency of the company, or of any conspir- 
acy or fraud on the part of Britton, Davis 
and the Life Association of America to ob- 
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tain possession of their notes; and allege 
that in the month of November, 1875, they 
were advised by another stockholder, resid- 
in;; in Helena, that Britton, upon whose 
representations they subscribed for the stock, 
and in whom they had confidence, was about 
to retire from the directory of the company; 
that they could then sell their stock for par, 
-or possibly something more, to parties who 
were buying it up; that, after consultation, 
the Helena stockholders reluctantly agreed to 
sell their stock, because they believed it was 
actually worth much above par if the true 
condition of the company could be known, 
mid they only consented to sell for the rea- 
son that they could not be on the ground 
personally to ascertain and look after their 
interests, and believed if they did not sell 
some means would be resorted to to crowd 
them out; that thereupon they sent their 
certificates of shares of stock in the company, 
indorsed in blank, to Herman & Rainey, their 
correspondents in St I.ouis, and authorized 
them to sell tiiie same, but in no event for a 
less sum than would be sufficient to pay off 
their notes then held by the company; that 
their correspondents afterwards advised them 
that they had sold their stock to George J. 
Davis, and taken in payment their notes due 
to the company and $176.80 in money, and 
inclosed a check for that sum, iind their 
notes duly assigned by the company to 
Davis, and by him cancelled, and also a deed 
of release of the deed of trust, executed by 
Britton, the trustee; that they never heard 
of George J. Davis nntil they saw he was 
the assignee of their notes, and were in- 
formed by their correspondents that he had 
purchased their stock; that they believed the 
company was solvent, and would not have 
sold their stock for less than par; that they 
acted in good faith, and had no suspicion of 
any fraud, or that fraud was charged upon any 
one in connection with the transaction, nnlil 
the filing of the bill in February, 1878, more 
than three years afterwards; and these alle- 
gations of the answer are well supported by 
the evidence. 

It is shown by the evidence that on the 
twenty-third of November, 1875, the Life 
Association of America entered into a con- 
tiact with George J. Davis, by which the 
former agreed to purchase from the latter 
nine thoussmd four hundred shares of the 
capital stock of the St. Ijouis Life Insurance 
Company, and as much more, up to ten thou- 
sand shares (the whole capital stock of the 
company), as Davis might transfer and de- 
liver within tliirty days. Contemporane- 
ously with the delivery of the stock of the 
insurance company, Davis was also to de- 
liver to the ILfo association certain other 
stocks and securities mentioned in the con- 
tract, then owned by the insurance company. 
Davis was to receive for the nine thousand 
four hundred sliares and other securities 
$1,215,000, and par value for all shares de- 
livered in excess of that number. The mode 



of paying Davis for this stock and securities 
was prescribed with some detail, the sub- 
stance of which was, that about ninety per 
cent, of the sum was to be paid in the draft 
of Hough, president of the life association, 
on the life association, and accepted by it, 
payable at one day's sight, and the remain- 
der in cash, on delivery of the stock and 
other securities mentioned In the contract. 
Having made this contract with the life as- 
sociation, Davis reigned as a director of the 
insurance company, and on the thirtieth of 
November, 1875, made a proposition to the 
life insurance company to purchase from it 
the secitrities mentioned in his contract with 
the life association at prices stated in his 
proposition, and at a meeting of the board of 
directors of the life insurance company on 
that day, the record shows the following 
proceedings were had: 

"Mr. Davis then submitted a list of securi- 
ties belonging to the company which he de- 
sired to purdiase, the price being satisfac- 
tory, and for payment of which he would 
give tlie draft of H. "W. Hough, president, on 
the life association to his (Davis*) order at 
one day's sight, and accepted by said life 
association. After an examination of the list 
and full discussion tliercof, the following 
resolution, offered by Mr. Bogy, was adopt- 
ed: 

"Resolved, that the vice president be au- 
thorized to sell and deliver to Mr, George J. 
Davis the following securities, or any one or 
all of said securities, at the price named in 
the list hereto appended, and that the vice 
president be authorized to receive in pay- 
inent for tixe securities so sold and delivered, 
the draft of H. W. Hough, president, drawji 
at one day's sight, to the order of G. J. Da- 
vis, and by him indorsed, on the Life Associ- 
ation of America, and by said life association 
accepted." Then follows a list of the secu- 
rities sold (which are tlie same mentioned in 
the contract between Davis and the life as- 
sociation), \vith prices annexed to each, 
amounting in tlie aggregate to. $1,111,898.34. 
Among the securities thus sold to Davis 
were the notes of the defendants, which 
were afterwards duly indorsed by the insur- 
ance company and delivered to him. Davis 
having delivered the stock and other securi- 
ties to the life association under the contract 
of November 3, 1875, received in payment 
some casli and tiie draft of the life associa- 
tion for $1,111,898.34. Tills draft Davis in- 
dorsed and delivered to the insurance com- 
pany on the tenth of December, 1875. 

In the proceedings of the board of direct- 
ors on that day, it set forth that the 
president of the company stated to tlie board 
for its information, "that Mr. G. J. Davis ' 
liad tendered him tliis day the draft as speci- 
fied in the resolution of the board, passed 
November 30, in the sum of $1,111,895.34, 
and that in accordance with the authoriza- 
tion of said resolution he had sold and deliv- 
ered to Mr. Davis the secmltles named." At 
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the conclusion of this transaction the direct- 
ory of the insurance company resigned, and 
the life association, now the holder of the 
stock of the former company, elected a di- 
rectory composed mainly, if not altogether, 
of the same persons who constituted the 
directory of tlie life association. In 1876, by 
an amendment of its charter approved hy 
the superintendent of the insurance depart- 
ment of the state, the name of the company 
was changed to the Columbia Life Insur- 
ance Company, and it was authorized by a 
two-thirds vote of its board of directors to 
reduce the capital stock of the company, 
then ten thousand shares of the par value of 
$100 each, to any amount not less than $100,- 
000. To effect this reduction, the surplus 
assets of ^-he company might be used to pur- 
chase in the stock of the company. Under 
this authority tlie directory resolved on a 
re-duction of nine thousand shares of the 
capital stock, and to effect the reduction, set 
aside $900,000, alleged surplus funds, and 
afterwards purchased that number of shares 
at par— ?900,000— from the life association, 
and paid therefor by cancelling that amount 
of the draft of the life association given by it 
to Davis, and by him indorsed to the life in- 
surance company under its contract for the 
purchase of its securities. The balance of 
that draft, viz.: $211,898.34, was liquidated 
by cash payments and other transactions be- 
tween the companies. The life insurance 
company continued to be a going concern 
until it was adjudged to be insolvent The 
evidence is conflicting as to whether it was, 
in fact, a solvent institution in December, 
1875, but it was reputed solvent and to be 
doing a profitable business, and its stock 
was then worth par in tlie market. The life 
association is still a going concern. The su- 
perintendent of the insurance department, in 
the proceedings in which the company was 
adjudged insolvent, made no complaint 
against the reduction of the stock of the 
company nor the sale of its securities to 
Davis; nor has the company or any stock- 
holder or creditor, or tlie receiver, had these 
transactions annulled by a direct proceeding 
for that purpose, or taken any steps to that 
end, so far as this record shows. The bill 
does not allege, nor do the proofs disclose 
tue condition of the company, otherwise 
Iban generally that it is insolvent; nor are 
the equities of any of the creditors disclosed; 
nor does the bill offer to suiTender up to 
defendants the shares of stock they sold to 
Davis, or make any suggestion in relation 
thereto, other than that It is worthless. [Bill 
dismissed.] 

W. W. Smith and Smith & Collins, for 
plaintiff. 
Tappan & Homer, for defendants. 

CALDWELL, District Judge. The board 
of directors of the insurance company had an 
im doubted right to sell the defendants' notes 



and other securities to Davis, and authorize 
its secretary to indorse them as was done. 
Banlis, insurance companies, and other like 
corporations, have the power to take and 
hold negotiable notes and other securities in 
the general conduct of their business, and 
tliis includes the power to negotiate them. 
Hardy v. Merri wether, 14 Ind. 203; Mcln- 
tire V. Preston, 5 Gil. [10 Hl.l 48; Nicholas v. 
OUver, 36 N. H. 218; Spear v. Ladd, 11 Mass. 
94; Northampton Bank v. Pepoon, Id. 288; 
Lester v. Webb, 1 Allen, 34. The notes were 
negotiable, and their assignment and deliv- 
eiy invested Davis with the legal and equita- 
ble title to them and the right to receive 
payment and cancel them. He did receive 
payment from tlie makers— the defendants— 
in shares of stock in the company, then 
worth par in the market, and cancelled and 
surrendered up the notes to them. 

The amended answer and the deposition 
of J. J. Horner make it certain that the de- 
fendants, in this case, had no knowledge or 
suspicion personally, or through their agents, 
that Davis had obtained their notes by fraud, 
or that there was any infirmity in his title; 
and, having paid the notes in good faith to 
Davis, tlie indorsee and holder, the plaintiff 
cannot compel the defendants to pay the 
notes a second time, even if Davis was a 
fraudulent holder. Payment to the thief or 
finder himself, of a negotiable note transfer- 
able by delivery, will discharge the maker, 
l)rovided such payment was not made with 
knowledge or suspicion of the infirmity of 
the holder's title, or under circumstances 
which might reasonably awaken the suspi- 
cions of a prudent man. Byles, Bills, 213. 
Nothing short of fraud, not even gross negli- 
gence, if imattcndod with mala fides, will 
invalidate the payment so as to take away 
ihe rights founded thereon. Story, Bills, § 
416; Edw. Bills, § 537. The bill counts upon 
tlie notes exclusively; it does not seelc a re- 
covery upon a stock subscription, nor does 
it even allege that the notes were stock 
notes. The answer discloses that the notes 
were given for a subscription to the capital 
stock of the company, but that fact did not 
render the notes any the less negotiable, or 
prevent the company from negotiating them, 
or excuse the defendants from paying them 
to the indorsee and holder; and when paid 
in good faith to the holder, the company can 
have no claim against the maimers, either up- 
on the notes or for the original considera- 
tion. 

It is not true the defendants paid nothing 
of value for the notes. The shares of stock 
owned by the defendants were issued as full 
paid shares; the stock was then worth par 
in tlie market; the defendants refused to 
sell it for less, and Davis agreed to give par 
for it. The test is its then muTKet value, and 
not what it was really worth in the light of 
subsequent events. The company having in- 
dorsed and transferred tlie notes to Davis, 
it is not open to it to object that he dis- 
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clmrged the debt for an inadeqtuxte consider- 
ation. If the defendants had no notice of the 
alleged fraud and acted in good faith. If 
Davis had been a bona fide holder of thi» 
notes, he could not successfully maintain 
tliat tliey had not been fully paid, and no 
11) ore can the company. 

Tlio bill is fatally defective for want of 
projjcr parties. Tlic gravamen of the plain- 
tiff's bill is that Davis and the life associa- 
tion, acting in concert, fraudulently pro- 
cured the assignuient and tninsfer of the 
defendants' notes from the company to Da- 
vis. It is not alleged in the bill, nor was It 
claimed in argument, that defendants were 
parties to that fraud; it is claimed that 
their agent only had notice of it before pay- 
lug tlie notes. Obviously the plaintiff has no 
case unless he can impeach and set aside the 
sale and transfer of these securities to Da- 
vis. Davis ought to be a party -to any bill 
seeking to do this. He is entitled to an 
opportunity to repel the imputation of fraud 
and protect himself from liability if he can 
do so; the defendants are entitled to his 
aid in defending tlie action; and as he would 
be liable over to the defendants, in the event 
of the plaintiff's recovering, he must be made 
a party for the protection of the defendants, 
and to avoid multiplicity of suits. Robertson 
V. Cai-son, 19 Wall. [86 U. S.] 94. The de- 
fendants have a right to insist that Davis 
shall be brought in; and on the averments 
in the bill the life association also, because 
if they are compelled to pay their notes a 
second time they are entitled to an action 
over agidnst these parties, to be reimbursed 
tlie amount paid them or Davis in satisfac- 
tion of their notes, which would be the par 
value of their stoclc, that being the market 
value as well as the agreed value between 
I>avis and the defendants. But as Davis 
and the life association are not made par- 
ties, it would be open to them in any suit 
that the defendants might bring against tliem 
to be reimbursed the amount of plaintiff's 
recovery, to contest the question of fraud 
in tlie transfer of these securities to Davis, 
and it might result that the court or jury 
trying that Issue would find the transfer 
was not fraudulent, and thus the defend- 
ants would be wronged in a mode tliat would 
leave them no redress. Equity will not per- 
mit a plaintiff to put a defendant in this 
predicament. Tlie rule is well settled that 
where, in the event of the plaintiff's succeed- 
ing, tlie defendants will be subjected to un- 
due inconvenience, or to danger of loss or to 
future litigation, or to a liability under the 
decree more extensive and dhect than If 
the absent parties were before the court; 
or will thereby acquire a right to call upon 
the absent parties either to reimbui-se him 
tlie whole or a part of the plaintiff's de- 
mand; then such absent parties must be 
brought before the court in order that the 
rights and liberties of all may be settled by 
one proceeding and a multiplicity of suits 
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avoided, with a possible different determina- 
tion of the same issue, to the irreparable- 
injury of the defendant sued. Story, Eq. 
PI. §§ 13G, 138; 1 Daniel, Gh. PI. & Pr. 281,. 
282; Robertson t. Carson, 19 WaU. [86 TJ.. 
S.] 94; MUroy v. Stockwell, 1 Cart. (Ind.> 
'So. 

Anticipating this objection, and with & 
view to avoid it, the plaintiff alleges in his- 
bill tliat Davis and the life association are- 
beyond the jurisdiction of the court and 
citizens of the same state as the plaintiffSr 
and cannot therefore be made parties with- 
out ousting the jurisdiction of the court. 
The learned coimsel for the plaintiffs argued 
earnestly that these averments, under the 
act of congress of February 28, 1839, (sec- 
tion 737, Rev. St.,) and the 47tli equity iiile^ 
dispensed with the nece&sity of making 
these parties defendants. This argument has 
often been made before, and always una- 
vallingly in a case like tills. The supreme 
court of the United States have divided par- 
ties to suits In equity into tliree classes: (1> 
formal; (2) necessary or proper; and (3) in- 
dispensable. The first two classes may be 
dispensed with; tlie third, never. The ab- 
sent parties in this case are indispensable 
parties, as that term is defined and applied 
by the supreme court. The act of congress, 
and the 47th rule effected no change of the 
law on this subject of parties to suits in 
equity. In the leading case upon this sub- 
ject the supreme court say: "The act of 
congress does not affect any case where 
pei"sons are not joined because their citi- 
zenship would defeat the jurisdiction; and 
so far as it touches suits in equity it is no 
more than a legislative affirmance of the 
rule previously estabhshed by the decisions'* 
of that court. *'And the 47th rule is only ai 
declaration for tlie government of practi- 
tioners and courts, of the effect of this act 
of congress and of the previous decisions 
of the court on me subject of that rule. It 
remains true, notwithstanding the act of 
congress and the 47th rule, that a circuit 
court can make no decree affecting the 
rights of an absent person, and can malvo 
no decree between the parties before it,, 
which so far involves or depends upon the- 
rights of an absent person that complete- 
and final justice cannot be done between the- 
parties to a suit without affecting these 
rights, or leaving the controversy in such a-, 
condition that its final termination may be- 
wholly inconsistent with equity and good 
conscience." Shields v. Barrow, 17 How^ 
[53 U. S.J 130. And in a late case the court 
s:iy: "The act of congress of 1839,- and the. 
rule of this court upon the subject, give no 
warrjiut for the idea that parties whose 
presence was :before indispensable could 
thereafter be dispensed with." ' Rlbon v. 
Railroad Co., IG Wall. [83 U. S.] 450; and 
the nUe established in these cases has been 
atiirmed, illustrated and applied in many 
other cases. Kendig v. Dean, 97 U. S. 423; 
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Florida v. Georgia, 17 How. [58 U. S.] 508; 
Coiron v. MiDaudon, 19 How. [60 U. S.] 115; 
Barney v. Baltimore City, 6 Wall. [73 U. S.] 
284; Florence Sewing-Mach. Co. v. Singer 
Manuf'g Co., [Case No. 4,884;] Tobin v. 
WaBienshaw. [Id. 14,068;] Litclifield v. Reg- 
ister, [Id. 8,388.] The ruling in Robertson v. 
Carson, 19 Wall. [86 U. S.] 94, is directly In 
poLat in this case, and concludes the ques- 
tion. 

Counsel for plaintiff urge that the rules as 
to parties in equity are somewhat flexible; 
that the 47th rule in terms empowers the 
courts to dispense with "necessary or proper 
parties, in their discretion;" and attention 
is called to" the case of Elmendorf v. Taylor, 
10 Wheat [23 U. S.] 152, where it is said 
the objection lor want of parties does not 
affect the jurisdiction, but addresses itself 
to the policy of the court, and is sub- 
ject to its discretion. Neither the rule nor 
the case cited touch the question of indis- 
pensable parties; the term itself implies they 
can never be dispensed with. And the ab- 
sent persons in this case belong to that 
class, and not only taunot be brought in on 
account of their coimnon citizenship with the 
plaintiff, but thoy would not be permitted to 
come in; and in all such cases the court 
cannot act at all, but will leave the parties 
to terminate their dispute by other means. 
Florida V. Georgia, 37 How. [5S U. S.] 508; 
Florence Sewing-Mach. Co. v. Singer Manuf'g 
Co., ICase No. 4,884;] Kendig v. Dean, 97 
U. S. 4r2'^. And If the absent persons were 
not indispensable parties but only "neces- 
sary or proper," and if the 47th rule invest- 
ed the court with tlie discretion to proceed 
or not with the case in tlie absence of such 
parties, there is nothing in the case calling 
for an exercise of tliat discretion favorable 
to the plaintiff, but the reverse, as will be 
seen from a brief resume of the case. 

The bill only seelis to set aside the contract 
between Davis and the company so far as It 
concerns the defendants' notes; it does not 
seek to set aside the contract as to the other 
securities embraced in it; nor does the plain- 
tiff offer to repay what the company re- 
ceived in cash on this sale of its securities 
or any part of it; or to surrender back to 
defendants their stock; or to place any of 
the parties in statu quo, nor does it seelc 
to annul the subsequent action of the com- 
pany by which it blotted out of existence 
nhie-tenths of its capital stock, including 
the sliares formerly owned by the defend- 
ants, and which reduction was effected by 
using as cash the draft received from Davis 
on tlie life association. The validity of the 
company's action in reducing its stock ?900,- 
000 by the purchase of nine thousand shares 
from the life association and its cancellation 
ought to be determined before any relief is 
granted; for if that action was valid, it 
amounted to a ratification of all tliat had 
gone before, and the company ought not to 
be heard to assert that Davis did not pay 



value for securities transferred to him when 
it appropriated and used the draft received 
from him as money. But that transaction 
cannot be inquired into in this case, because 
the bill does not attack, or even refer to it; 
and if it did the indispensable parties to its 
determination are not before the court. 

Passing by the originators, actors and par- 
ticipants in the alleged fraud, all of whom 
are citizens of the same state as the plahi- 
tiff, and solvent, so far as the record dis- 
closes anything on iiiat subject; atfimiing 
the sale of the company's securities to Da- 
via, so far as it profited by it; keeping all 
that was obtained by that transaction and 
tne subsequent operations based on the 
fruits of that transaction; the plaintiff 
seeks a recovery against defendants, ad- 
mittedly innocent of any participation in 
the alleged fraud, by proceeding in a mode 
that would deprive them of that sure re- 
course on tlie actual parties to the alleged 
fraud, to which they would be entitled, and 
in a mode that would probably result in 
exempting ttie actual perpetrators of the 
fraud from liability altogether. 

A plaintiff occupymg this attitude has no 
claims to the favorable exercise of an equi- 
table dlscreUon on the subject of parties, 
if such discretion exists, which is not de- 
cided. Objection for the non-joinder of nec- 
essaiy parties need not be taken by demur- 
rer, plea or answer; it is open to the de- 
fendant to make it any time; and it may, 
and in a clear case ought to, be raised and 
acted upon by the court on its own motion. 
These conclusions render it unnecessary to 
decide whether the transactions between 
Davis and the life association and the life 
insurance company were or not fraudulent, 
or to rule upon the other questions present- 
ed at the hearing. 

Decree dismissing bill without prejudice. 
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Case Wo. 170. 

ALEXANDER v. KNOX. 

[6 Sawy. 54.]^ 

Circuit Court, D. Oregon. Sept. 3, 1879. 

County- -ScHooi- Funds — Flaintjff — Judoment 
— Jcnr.MENT KoLi. — Ci-AiM — Donation— Wife's 
bUAUt:. 

1. A county in Oregon is a body politic, and 
may, in the exercise of the powers given it by 
statute, take a note or bond and mortgaBe, and 
enforce the same by the ordinary legal proceed- 
ings in the courts. 
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2. In 1858, the only fund which a county 
treasurer was authorized by law to loan was 
the common school fund in his custody arising 
from the sale of sections 16 and 36, and in do- 
Uitx this he was the agent of the territory,— the 
trustee of the fund.— and not the county, and 
a suit to enforce the obliRation of such note 
■and mortgapre should have been brought in the 
name of such treasurer. 

3. A suit brought in the name of a plain- 
tiff, who is neither a natural nor an artificial 
person, is a nullity; and therefore a suit by 
the "board of county commissioners of Lane 
county," in 1863. to enforce a note and mort- 
gage given to the treasurer of that county 
upon a loan of school funds, was a nullity, 
and could not support a decree for any relief. 

4. The judgment of a court of general juris- 
diction is presume<l to have been riuhtly jriven, 
upon sufficient pleadings and process, until the 
■contrary appears; and therefore, where it ap- 
jicars that a decree might have beon given, 
cither in a suit which was a nullity for want 
■of a real plaintiff, or in another which was not, 
this presumption is sufficient to sustain the va- 
lidity of the same. 

5. The certificate of the clerk is not evidence 
•of the character or legal effect of the paper 
to which it is appended,~as. for instance, that 
It 13 a copy of judgment roll,— but only that it 
IS a true copy of the original, on file in his 
office; and as to what it is, it must speak for 
itself. 

^ 6. The boundaries of a claim, under the dona- 
tion act, are a part of the public surveys of the 
country; and a description of a tract of land 
as a claim, number 70. in township 20 south, 
of range 3 west, is sufficiently certain in a de- 
cree, or elsewhere. 

7. Where a claim was taken up by a married 
settler, under section 5 of the donation act, 
after .Tnimary '20, 1S52. and the wife died be- 
fore January 30. 1854, and before the comple- 
tion of the residence and cultivation required 
Ijy the act. her share of the donation was. by 
virtue of the act of January 20, 1852, (Sess. 
I-iaws. 04,) her separate property, and upon 
her death descended to her heirs unaffected 
by any claim of the husband on account 06 
the marriage, as directed by the common law. 

At law. This action is brought by the 
plaintlfif, [Robert Alexander,] a citizen of 
Calilomia, against the defendant, a citizen 
of Oregon, to recover the possession of a 
half section of land situate in Lane county, 
the same being the donation claim of Rob- 
ert Alexander and Sarah, his wife, num- 
bered 70, and lying in sections 35 and 3G, 
in township" 20 south, of range 3 west, of 
the Wallamet meridian. The action was 
commenced against the tenant, George T. 
Sears, when, on his application, the land- 
lord, Samuel B. Knox, was made defendant 
in his place. In the pleadings, each party 
alleges that he is the owner of the premises, 
and the other is not The case was heard 
by the court without a jury. [Judgment 
for defendant.] 

Addison C. Gibbs and W, Scott Bebee, for 
plaintiff. 

Rufus Mallory and Horace Knox, for de- 
fendant. 

DEADY, District Judge. From the evi- 
dence it appears that the plaintiff went on 
the premises on September 1, 1852, as a 



married settler, nnder section 5 of the do- 
nation act, and resided upon and cultivated 
the same for four years, as required by said 
act; and that his wife, Sarah, died thereon 
in 1853; that on September 27, 1867, the 
officers of the proper land office issued a 
patent certificate to said plaintiff and Ms 
wife for said premises,— the north half to 
the husband and the south, one to the wife, 
—and that on June 14, 1877, a patent for the 
premises issued in pursuance of said cer- 
tificate; that on . November 17, 1858, said 
plaintiff made his promissory note to the 
treasurer of Lane county for the sum of 
eight hundred dollars, payable three years 
from date, with interest at the rate of ten 
per centum per annum, and to secure the 
payment of the same, together with his then 
wife Susannah, on the date last aforesaid, 
executed and delivered to said treasurer 
a mortgage of said premises; that on Oc- 
tober 8, 1SG3, a suit was commenced against 
said plaintiff and wife in the circuit court 
for said county to enforce the lien of said 
mortgage by filing a complaint therein, in 
the name of tlie "board of county commis- 
sioners of Lane county," and on the same 
day a summons likewise entitled was placed 
in the hands of the proper officer who, on 
October 16, 1863, returned thereon that he 
had duly served the same on said plaintiff 
on October 9; that on October 30, 1863, for 
want of an answer, a decree was given In 
said court entitled "Lane County, Plaintiff, 
V. Robert Alexander, Defendant," ' directing 
the sale of said mortgaged premises, and 
that the proceeds be applied to the payment 
of the costs and expenses of the suit and 
one thousand seventy nine dollars and fifty 
cents paid to the complainant, with interest 
from date; that on September 1, 1866, in 
pursuance of said decree, said premises were 
duly sold to one J. "W. Matlock for the sum 
of one thousand two hundred dollars, and 
on October 25, 1866, said sale was duly con- 
firmed; that on July 27, 1867, in pursuance 
of said sale and confirmation, said premises 
were by the sheriff duly conveyed to said 
Matlock, who, afterwards, on June 22, 1867. 
in consideration of the sum of one thousand 
and fifty dollars, conveyed to the defendant, 
Samuel B. Knox, all the interest of the 
plaintiff therein on September 1, 1866; and 
that afterwards, on March 20, 1867, said- 
defendant, Knox, by means of proper con- 
veyances, acquired all the interest in the 
premises of the six children and heirs to 
plaintiff's deceased wife, Sarah. The plain- 
tiff puts his right to recover upon the 
ground that the decree upon which the 
premises were sold to Matlock is void, be- 
cause; 1. The county of Lane had no pow- 
er or authority to loan money or to take or 
own a mortgage. 2. The decree was given 
in a suit In which "Lane county" was the 
plaintiff, while it appears from the records 
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that the only suit tlien pending upon said 
note and mortgage in said court for Lane 
county was one in which the "board of 
county commissioners of Lane coimty" was 
plaintiff. Before considering those ques- 
tions, it may be well to state the right ot 
the plaintiff in the premises at the date of 
this mortgage, a point upon which there 
was some conflict and imcertainty in the 
opinion of the counsel. The donation act 
made no provision for the descent or dispo- 
sition of the wife's share of the donation 
in case of her death before the completion 
of the residence and cultivation required by 
the act At the death of Sarah, 1853, she 
was seised of an estate of inheritance,— a 
conditional fee in her share of the donation, 
—the condition being, that her husband 
shoiild complete the necessary residence and 
cultivation thereon. There being then no 
statute in force In Oregon regulating descent 
of real property, the subject was regulated 
by the rules of the common law. According 
to these, the property descended to her chil- 
dren, as her heirs, to the exclusion of her 
husband. Neither did the latter acquire a 
life estate in the premises as tenant thereof 
by the curtesy. For by the act of January 
20, 1852, (Sess. Laws, p. 64,) it was provided 
that "all right and interest of the wife" in 
the donation "be and is hereby secured to 
the sole and separate use and control of the 
wife." The share of the wife, Sarah, in this 
donation, was acquired after the passage of 
this act, and by the necessary operation of 
it the husband was precluded from taking 
any interest in it by virtue of the marriage. 
And although this act was repealed on Jan- 
uary 30, 1854, and section 30 of the act of 
January 16, 1854, in relation to estates, 
(Gen. Laws Or. p. 588,) gave the husband an 
estate for life in the inheritance of the wife, 
of which they were both seised in her right 
"as tenant thereof by the curtesy," whether 
they had "issue bom alive or not," still In 
this case, the wife having died before such 
repeal and enactment, and her inheritance 
having in the mean time descended to her 
children without any interest therein on the 
part of the husband, their rights could not 
be affected thereby. Fields v. Squires. [Case 
No. 4,776;] Wythe v. Smith, [Id. 18.122.] 
It follows from these premises that the 
plaintiff never had any interest in the wife's 
donation, and is, therefore, not entitled to 
the possession of the same, and that the 
defendant, having acquired the interest of 
her heirs therein, is the owner of the same. 
Independent of the sheriff's deed. 

As to the remaining quarter section, the 
husband's share or tlie donation, the case 
will now be considered upon the plaintiff's 
objections to the validity of the decree. By 
the laws of this state each county tiierein "is 
a body politic and corporate," for the pur- 
pose* among other things, of purchasing and 
owning property, real and personal, for the 
use thereof, and of making "aU necessary 



contracts," and doing "all other necessaiy 
acts in relation to the property and concerns 
of the county." (Gen. Ia.ws Or. p. 535;) and the 
county court, as the representative of tiie 
county, has the power to provide, among 
other tilings, for the erection and furnishing 
of all necessary public buildings, bridges, 
the maintenance and employment of the 
poor, the management of the county proper- 
ty, funds, and business, and to compromise 
for any debt or damages due the county, 
(Civil Code Or. § 870.) The county sues, 
and is sued, in its name under the direction 
of the county court, (Id. § 871,) and may 
maintain an action upon a cause of action 
accruing to it upon a contract made witii 
it, (Id. § 346.) From tiiis summary of the 
pcwera of a county, it is apparent that it 
must have the authority in many instances 
to take notes and mortgnges, and enforce 
tiiem by the usual and proper legal pro- 
ceedings- To show this, it is only neces- 
sary to suggest a few cases. For instance, 
the county may let a contract to consti^uct 
a building or bridge, and may therefore take 
a note or bond and mortgage as security 
for the due performance thereof; it may 
compound a debt due the county by the 
sureties of a defaulting officer, and may, 
of course, take a note and mortgage for tiio 
sum accepted in lieu of the whole debt; it 
may also accumulate a fund by a limited 
tax, during a period of years, wherewith to 
construct an expensive bridge or building, 
and may in the mean time loan the fund as 
it is collected upon the note and mortgage. 
These acts are necessarily incidental to the 
powers expressly granted to the county. In- 
deed, the last histance is probably included 
in the express power to manage and care 
for "the coimty property, funds, and busi- 
ness." 

From the complaint m the case of Board 
of Com'rs of Lane Go. v. Alexander, it ap- 
pears that the note and mortgage sued on 
were given to the coimty treasm*er. By sec- 
tion 20 of the act of August 14, 1848. (9 Stat. 
323,) it was provided that sections 16 and 36 
of the public lands of tiie territory sliould be 
"reserved for the purpose of being applied 
to schools" therein. By the act of January 
7, ISoG, (Sess. Laws, p. 69,) it was provided 
that the school lands in tiie various coun- 
ties should be disposed of by the county 
superintendents of schools, and the pro- 
ceeds deposited with the territorial treas- 
urer; and by the act of January 30, 1858, 
(Id. 43,) that said proceeds should be paid 
Into the county treasury, and it was also 
thereby made the duty of the respective 
county treasurers to loan the same under 
certain regulations therein prescribed, upon 
note and mortgage, for a period not exceed- 
ing three yeare. 

The only money which a county treasurer 
was autiiorized by law to loan at the date 
of tills note and mortgage was this school 
fund, and the reasonable inference Is that 
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such Tvas the cliaiMCter of the money loanetl 
to Alexander. These funds belonged to the 
territory in trust for the benefit of the com- 
mon schools of the country, and in fact that 
the legislature employed the county super- 
intendents to dispose of the lands, and the 
■county treasurers to keep and loan the funds 
jirlslng therefirom, did not make them the 
property of the county, or authorize it to 
bring suit upon a note and mortgage made 
to the coimty treasurer therefor. In the ab- 
sence of any statute to the contrary, the suit 
upon this Alexander note and mortgage 
should have been brought in the name of 
the county treasurer. But the validity of 
this note and mortgage, and the right of 
Lane coimty to sue upon it, was necessarily 
involved in the decree of the circuit court, 
4ind is tlierefore conclusively determined by 
it, whenever the question arises collaterally. 
Semple v. Bank of British Columbia, [Case 
No. 12,G59;] Cromwell v. County of Sac, 94 
U. S. 352. In the former case the court 
jwiid: "The court, even if there had been 
no defense Interposed, must, in giving its de- 
cree, have determined that the bank had 
capacity to sue, and that the note and morfc- 
ijage were valid. This much at least was 
uocossarily Included in the decree, and, with- 
out determhilDg these two auestions in this 
way, the court could not have pronounced 
it." During the territorial government, the 
county was represented and its business 
traiisjicted by a board, called "the board of 
cornily commissioners;" but by the consti- 
tution of the state government this tribunal 
was superseded by the county court At the 
date, then, of the commencement of the suit 
against Alexander in the Lane comity cir- 
cuit court, tliere was no such person, either 
natin-al or artificial, as the "board of county 
<;ommlssIoners of Lane county," and there- 
fore the suit commenced in its name was 
without a plaintiff, and a mere nullity. Pro- 
prietors of Mexican MUl v. Yellow Jacket 
S. M. Co., 4 Nev. 42. Of course, if the de- 
■cree enforcing the lien of the mortgage, al- 
though entitled Lane Cotmty v. Alexander, 
was actually given in the suit, entitled 
Board of County Com'rs of Lane Co. v. Alex- 
jmder, then it is null and void also. 

The only question, then, open to considera- 
tion in the case Is, whether the decree was 
jnven in such suit or not The decree and 
suit being in favor of different plaintiffs, are 
not presumed to be a part of the same pro- 
ceeding, although uie subject-nuitter appears 
to be the same. For aught that appears, the 
suit by the board of commissioners may have 
been dismissed or abandoned as a mistake, 
nnd another one brought in the name of the 
county in which this decree was duly given. 
■'I'lio circuit court of Lane county is a court 
of general jurisdiction, and therefore the pre- 
sninption is in favor of the regularity of its 
jMoccedings. In such a court all things are 
Iiri.'sumed to have been riglitly done. Miller 
V. U. S., 11 Wall. [78 U. S.] 299. Therefore, 



the presumption Is that the decree in ques- 
tion was duly given in a sufficient proceeding; 
and If from the records it appears that such 
decree might have been given In either a suit 
by the Board of Com'rs of Lane Co. v. Alexr 
ander, the presumption is that it was given 
in the latter, rather than the former, because 
that would be legal, and the" other not. But 
the plaintiff contends that it appears affirm- 
atively from the record that this decree was 
given in the suit of the Board of Cdhi'rs of 
Lane Co. v. Alexander. The ground of this 
claim is that the clerk of the circuit court of 
Lane county has appended to a copy of the 
complaint, summons, and return thereon in 
said case and the decree in Lane County v. 
Alexander an official certificate of the date of 
April 14, 1879, to the effect that he has care- 
fully compared said copies "with the original 
judgment roll in the suit of Lane County v. 
Robert Alexander," then on file In this office, 
and that they are correct copies of the whole 
thereof; and, further, that, according to the 
records and files of his office, no other paper 
than these "was ever filed or made in said 
suit" In tills certificate the clerk does hn- 
pliedly assert that there is in his office a 
judgment roll constituted by the papers of 
which these are copies, and the argument 
from this fact is, that It is conclusive evi- 
dence that the decree entitied Lane County 
V. Alexander was really given in the suit of 
Board of Com'rs of Lane Co. v. Alexander, 
and is therefore void, such suit 'being a nulli- 
ty for want of a plaintiff. But can the clerk 
certify that there is or is not a judgment roll 
on file in his office, or that any given number 
or kind of papei-s therein constitute such a 
roll? It is clear in my judgment that he can- 
not. The only fact of which his certificate 
is evidence, is that the paper to which it is 
appended is a true copy of the original then 
on the files or records of his office. Being 
the custodian of the original, he is authorized 
to make a copy thereof, and his certificate Is 
proof of that fact CIvU Code Or. §§ 5t'»S. 
720, 738. But with this his power ends; and 
whether tiie paper is a judgment roll or not, 
must be determined by itself. If a clerk cer- 
tifies, that a paper is a true copy of an entry 
in the records of his office, and that the same 
is a judgment in a particular action, the lat- 
ter part of such certificate is extra-official, 
and of no effect For whether such an entry 
is in law a judgment In the particular action 
mentioned, or at all, is a question of law to 
be determined by the court when and where 
it may arise, and not the clerk. 

What constitutes a judgment roll, and when 
and by whom it shall be made, is set forth 
with particularity in section 209, Civil Code 
Or. It provides that the "clerk shall prepare 
and file in his office the judgment roll" before 
the next term of the court after docketing 
the same. The power of tlie clerk to make 
this roll does not extend beyond the next 
term, unless perhaps upon an order of the 
court allowing the same to be done thereaft- 
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er. Wlien the complaint is not answered the 
roll is made by attaching together the com- 
plaint, smnmons, proof of service, and a copy 
of the entry of judgment. But such papers 
do not constitute a judgment roll, unless they 
have been identified and attached together 
by the clerk as the complaint, summons, and 
judgment in a particular case. But this is 
not alL These papers, when so collated, must 
be marked as the judgment roll, 'by being in- 
closed in a blank sheet of paper, with "the 
name of the court, tue term at which judg- 
ment was given, the names of the parties to 
the action, and tlie title thereof, for whom 
judgment was given, and the amount or na- 
ture thereof, and the date of its entry and 
docketing," indorsed thereon; and then the 
roll, being prepared, must be filed by the 
clerk as such. But the judgment esasted be- 
fore the judgment roll, and is valid without 
it. Tried by this statute there is no judgment 
roll, so far as appears, in either Board of 
Com'rs or Lane Co. v. Alexander. There are 
copies of some papers here from both cases, 
but there is no judgment roll in either of 
them. Neither is there any suflicient evi- 
dence that there never were any other papers 
on file in either case. The certificate of the 
clerk is not, and could not be, absolute on 
that point, but is only according to the pres- 
ent records and files of this otfice. Further 
than this the clerk could not certify. But the 
present absence of a complaint, summons, 
and proof of service in the suit of Lane Coun- 
ty V. Alexander from the files of Lane coun- 
ty court is not sufficient evidence that they 
were never there, in the face of the presump- 
tion to the conti-ary, arising from the fact 
that there is a final decree in that suit of rec- 
ord. The presmnption being that this de- 
cree was rightly given, until the contrary ap- 
pears, it follows that it must have been given 
upon proper pleaumgs and process. And the 
mere fact that the cleric of the court, after 
tlie lapse of sixteen years, is unable to find 
such .pleadings or process on file in his oflice, 
or any evidence, frwn the records and file 
thereof, that they ever were there, is not 
sufflcient to neutralize or overcome such pre- 
smnption. 

Objection was also made to this decree for 
want of certainty in the description of the 
premises directed to be sold and the amount 
to be paid the plaintiff therein. The descrip- 
tion of the premises is as follows: "Claim No. 
70 in T. 20 S., R. 3 W., of the Wallamet me- 
ridian." The survey of a donation claim is a 
part of the public surveys of the country, 
and therefore a description of a tract of land, 
as claim No. 70 in a certain township and 
range, is just as certain as a description by 
reference to a certain section in said toAvn- 
ship and range. The word "claim" in the 
surveys under tlie donation act is used to des- 
ignate a tract of land claimed by a settler un- 
der such abt— a donation claim. The prem- 
ises are so described in the patent certificate 
and patent; and it is equally as certain as one 



by the section or subdivison thereof. The de- 
cree directs that the premises be sold, and 
that out of the proceeds the plaintiff therein 
be paid one thousand and seventy-nine dol- 
lars and fifty cents, with interest from date. 
There is no uncertainty in the decree in this 
particular. There must be a finding for the 
defendant that he is the owner of the prem- 
ises. 
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Case No. 171. 

ALEXANDER v. PATTEN. 

[1 Cranch, C. G. 338.]^ 

Circuit Court, District of Columbia. July 

Term, lo06. 

Continuance— Death op Paiitv. 

The defendant is not, of course, entitled to tf 
continuance, upon the death of the plaintiff. 

[At law. Application for continuance. De- 
nied.] 

The plaintiff died since the last term, and 
the administrator appears at this term. The 
issue was made up at the last term. 

Mr. Youngs, for defendant, contended that 
he was of right entitled to a continuance. 
By the act of assembly of Virginia, (P. P. 
[1 Rev. Code 1803,] p. 110, § 20,) all suits 
abate by the death of a party, unless there 
has been a verdict or interlocutory judgment. 
But the judiciary act of 1789 (1 Stit. 73) 
provides that the suit shall not abate, but 
that the defendant shall answer thereto. 

THE COURT refused a continuance as a 
matter of right under the act of congress, 
which was admitted by all the bar to be in 
force in such a case, as it provides for a case 
different from that in the Virginia act The 
court referred to the case of Codman v. "Wil- 
son, [Wilson V. Codman, 3 Cranch, (7 U. S.) 
193,] in the supreme court where the point 
was decided. 



Case No. 172. 

ALEXANDER v. RODRIGUEZ. 

[Pamphlet Case.]' 

Circuit Court D. California. June 1, 18G9.' 

Mortgages— Deed Ausolcte os Its Face — Pa- 

iioL Evidence— TuusTS. 

[1. Where a deed, absolute upon its face, is- 
given to secure a debt, equity will enforce 

M Reported by Hon. William Cranch, Chief 
Judpe.] 

'[Not previously reported.] 

*[lleversed bv supreme court in Villa v. Rod- 
riguez. 12 Wall. (79 U. S.) 323.] 



[1 Fed. Gas. page 375], 



(Case No. 172) ALEXANDER 



the debtor's right to redeem, irrespective of 
any agreement or of the intentions of the par- 
ties; and parol evidence is admissible to show 
whether the conveyance was in fact made as 
auch security.] 

[2. To establish the fact that a conveyance, 
absolute upon its face, was intended to secure 
debt, and should therefore be subject to re- 
demption, parol evidence of an agreement to 
that effect is insufficient; facts and circum- 
stances must be shown dehors the instrument 
such as to give rise to an equity paramount to 
the intention of the parties, or by exhibiting 
the real nature of the transaction to expose 
the attempted fraud, and for these purposes 
parol evidence as to the consideration, the con- 
versation and correspondence between the par- 
ties, and every other circumstances, is admis- 
sible.] 

[See note at end of case.] 

Lii. A conveyance made in satisfaction of a 
precedent debt, so that there is no personal 
remedy left to the creditor against the debtor, 
cannot take effect as a mortgage, although it 
contains a clause providinc for redemption. 
Conway v. Alexander, 7 Cranch, (11 U. S.) 
218, followed.] 

[See note at end of case.} 

[4. A widow and her children conveyed to 
her brother in fee simiile a ranch as a satisfac- 
tion for and extinguishment of a precedent 
debt, but under the expectation founded on the 
brother's assurance that any surplus of the 
price at which it might thereafter be sold over 
and above the amount necessary to reimburse 
him would be appropriated by him to the ben- 
efit of the widow and her children. Held, 
that whatever trust was created referred to 
the proceeds of such subsequent sale, and did 
•not attach itself to tne land, nor in any way 
impair the brother's right to dispose of it] 

[In equity. Bill by George Alexander 
afiidnst Jacinto Eodriguez, Rensselaer E. 
Steele, Isaac O. Steele, Edgar W. Steele, and 
George Steele to redeem certain land wliieh 
had been conveyed to Rodriguez. Bill dis- 
missed.] 

J. B. Harmon and Paterson, Wallace & 
Stow, for complalnxint. 

Williams & Thornton and Wilson & Crit- 
tenden, for respondents. 

HOFFMAN, District Judge. This was a 
bill in equity, filed to redeem a certain es- 
tate conveyed to the defendant Rodriguez, 
by a deed absolute on its face, but alleged 
to be a mortgage. The general and imdis- 
puted facts of the case are as follows: 

On the lath April, 1852, Joso ^Slaria Vil- 
lavlcencla, the gi-antee of a rancho known as 
the "Corral de Piedra," conveyed to his chil- 
dren all his right and title in the rancho. His 
claim had not then been confirmed, but a 
final decree of a confirmation was subse- 
quently obtained, the lands surveyed, and a 
patent Issued In November, 1867. In 18 — , 
Jose aiaria died, leaving surviving him the 
grantees named in the deed, who were his 
lieii*s at law, and his widow, Rafaela Rod- 
riguez de Villavicencla, On the 4th day of 
December, 18G0, the widow and Jose Ramon, 
Fulgonclo, and Ascencion Villavicencia exe- 
cuted to the defendant Jacinto Rodriguez, 
who is a brotlier of the widow, a mortgage 
of the lands, to secure the payment of the 



sum of four thousand dollars, with interest' 
thereon at the rate of two per cent, per 
month compoimding semiannually, and for 
such other advances as might be made by 
the mortgagee for the payment of any taxes, 
assessments, or other charges which might 
be imposed on the land. On- the 29th April, 
1864, there was due to Jacinto, for principal 
and interest of the moneys loaned by him, 
the sum of $8,610, and for moneys advanced 
to redeem the premises from a tax sale the 
sum of $1,172.33. As the family was in 
needy circumstances, and no interest had 
been paid on the mortgage,- Jacinto desired a 
settlement, which he was further induced 
to demand by the fact that, under the laws 
of California, taxes were assessed against 
the mortgagors upon the value of the land, 
and against the mortgagee upon the amount 
of the mortgage. The family therefore de- 
termined to convey In fee the premises to 
Jacinto, which conveyance was executed on 
the 29th April, 1864, by the ^dow Rafaela, 
Jose Ramon, Fulgencio, Ascencion, Jose and 
Ramona. On the 17th day of February, 1865, 
Antonio Villavicencia, who had then come of 
age, and who had full knowledge of the orig- 
inal transaction between the otlier heirs 
and Jacinto, executed to the latter a con- 
veyance of all his right, title and interest in 
the rancho, for the nominal consideration of 
$100. On the 20th day of May, 1865, Jose 
Ignacio Villavicencia, with like knowledge 
of the conveyance by his mother and the 
other heirs, executed to Jacinto a deed in 
fee simple for all his right, title and interest 
in and to the premises. On the 27th July, 

3866. Jacinto Rodriguez executed to, the de- 
fendants Edgar W. Steele, Isaac C. Steele, 
and Rensselaer S. Steele a lease of the prem- 
ises, with certain covenants on the part of 
the lessees for the payment of rent and the 
erection of improvements, and on the part 
of the lessor for the conveyance of the title 
at the expiration of the term for a specified 
sum. 

On the 16th December, 1867, the widow, 
Jose Ramon, Jose Antonio, Ascencion and 
Ramona executed to Fulgencio a conveyance 
of all their right, title and interest in the 
rancho. Tlxis conveyance was made with- 
out consideration, and in order that Fulgencio 
might enter into arrangements with other 
parties for the assertion of their rights. Ful- 
gencio accordingly, on the 26th December, 

3867, conveyed to the complainant all his 
right, title and interest. The consideration 
stated in the deed is the sura of thirty-five 
thousand dollars; the actual amount paid 
was one thousand dollars; but it was agreed 
tliat a further payment of $35,000 was to 
be made, in case the complainant should suc- 
ceed in the suit. By what writings this obli- 
gation is evidenced, or whjit security has 
l)een given for its fulfillment, does not ap- 
pear. It is alleged in the bill that the con- 
veyance to Jacinto was executed in order to 
avoid the double taxation referred to; that 
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It was Intended as a mortgage to secure the 
payment of the moneys due the latter; and 
that it was understood that upon repayment 
of such moneys, with interest, Jacinto would 
reconvey to the grantors the premises. These 
allegations of the bill are positively denied 
In the answer of Jacinto Rodriguez. 

The equitable rule which, treats every con- 
veyance of land which is In fact a security 
for an antecedent debt or contemporaneous 
loan, as a mortgage, which the debtor is enti- 
tled to redeem and demand a reconveyance 
of the estate on payment of the debt, is 
firmly estabUshed in the jurisprudence of 
both England and the United States. This 
doctrine is not confined merely to cases 
where the deed fails to express the real in- 
tention of the parties through fraud, acci- 
clent, or mistake, but it is applied where 
the parties have attempted, by express agree- 
ment, to convert what is in fact a security 
for a debt into an irredeemable conveyance, 
or even to qualify in any manner the power 
of the mortgagor to exercise himself the 
right to redeem, or to transfer it to another. 
•The principle is well settled," says Savage, 
C. J., in Clark v. Henry, 2 Cow. 324, "that 
•chancery will not suffer any agreement in a 
mortgage to prevail which shall change it 
into an absolute conveyance, upon any con- 
dition or event whatever." An estate can- 
not at one time be a mortgage, and at anoth- 
er time cease to be so, by one and the same 
•deed. Howard v. Harris, 1 Vem. 190. 
■"Once a mortgage, always a mortgage;" and 
the grantor may redeem at any time con- 
-sistent with the general rules or equity, not- 
witlistanding the most express stipulation 
that the instrument shall not operate, or be 
■considered, as a mortgage; and that, if the 
money be not paid at a day certain, the es- 
tate of the grantee shall be forever abso- 
lute. Rankin v. Mortimere, 7 Watts, 372; 3 
tWhite & T.] Lead. Cas. Eq. 624. The in- 
■qtilry, therefore, whether a deed absolute on 
its face is to be regarded by equity as a mort- 
gage does not depend so much upon the agree- 
ment of the parties as upon the circumstances 
of the case, and the real nature of the trans- 
iiction; and whenever it is made to appear, by 
proof oral or written that the transaction was 
41 loan and the deed given as security for a 
•debt due by the grantor, the latter will, on 
payment, be entitled to redeem. Morris v. 
Nixon, 1 How. [42 U. S.] 118; Taylor v. Lu- 
ther, [Case No. 13,790;] Babcock v. Wyman, 
19 How. [60 U. S]. 289; RusseU v. Southard, 
12 How. [53 U. S.3 139, Jenkins v. Eldridge, 
£Case No. 7,26G;] 3 [White & T.] Lead. Cas. 
Bq. 625, and eases cited. 

The familiar expression that a deed abso- 
lute on its face will be treated in equity as 
•xi mortgage, if so intended by the parties, is 
defective as a statement of the doctrine, for 
the right to redeem is not only independent 
of the agreement or intention of the parties, 
but paramount to it, and may be enforced 
in opposition to the terms of the convey- 



ance. "The policy of equity," says the learn- 
ed author of the American notes to 3 Lead. 
Cas. Eq. 627, "forbids tlie creditor to specu- 
late on the necessities of the debtor, by the 
creation of an unredeemable mortgage, as 
the policy of the law, though from different 
reasons, forbids the creation of inalienable 
estates, in fee or entaU. The rule overrides 
the agreement and intention of the parties, 
and cannot be evaded by any contrivance 
which cupidity may employ or necessity sub- 
mit to." Upon this principle, the whole sys- 
tem of equity, with regaid to mortgages, 
rtsts. 

In the case of the ordinary bond and mort- 
gage, the writings tliemselves disclose the 
fact that the relation of debtor and creditor 
exists, and tliat the conveyauce is a mere 
security for a loan. When the conveyance 
is on its face absolute, or in the form of a 
condition, the same facts may be establislied 
by parol; and they are allowed to be proved, 
not for the purpose of varjing or contradict- 
ing the terms of the written contract, but to 
establish the existence of the paramount 
equity of tlie mortgagor, by which the opera- 
tion of the deed Is controlled. Babcock v. 
Wyman, 19 How. [60 U. S.] 289; Russell v. 
Southard, 12 How. [53 U. S.] 139. "Whether 
a particular deed, absolute on its face, 
should be regarded in equity as a mortgage, 
will depend upon all the circumstances of 
the case,— the relations between the parties, 
the object they had in view, the purpose for 
Avhich the conveyance was executed, the 
means employed to obtain it, or any other 
fact or circumstance may be shown, of a na- 
ture to control the deed, and establisli a 
right of redemption paramount to and inde- 
pendent of its terms." 3 [White & T.] Lead. 
Cas. ISq., ubi supra. 

The principal evidence on the part of the 
complainant in this case, is the depositions 
of the widow and heirs who united in the 
conveyance. They all assert that tlie deed 
was made at the solicitation of Jacinto Rod- 
riguez, and with the understanding that it 
was to be merely a security for the debts 
due iiim from the family. Rafaela states 
that a few days before tlie execution of the 
deed, her brother Jacinto had a conversation 
with her, in whicli it was agreed that she 
and her children should execute a convey- 
ance to him, as a secm-ity for the debt due 
him; that he begged her not to distrust him, 
and assured her that all he wanted was to 
secure his money. This conversation she 
communicated to her children, and on tliis 
understanding the deed was signed by them, 
and also the separate deeds afterwards 
executed by Antonio, on coming of age, 
and by Jacinto, who was then absent. 
The testimony of the other grantors is suth 
stantlally to the same effect. They all 
swear to assurances given by Jacinto, 
that he wanted notliing more than his 
money, and that the deed was given as a 
security. Mr. C. W. Dana, county clerk of 
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■San Luis Obispo county, who took the ac- 
knowledgments of the execution of the deed 
by the widow and her children, states that, 
before the deed was translated and read over 
to thorn, the widow inquired of Jacinto if it 
was in strict accordance with the agreements 
4ind understanding between them. Jacinto 
ii'plied that it was. It Avas then translated 
and read in tlie presence of all the family. 
The witness also states that in a conversa- 
tion between himself and Jacinto, on their 
way back to San Luis, the latter said that 
his object in getting the ViUavicencia family 
to execute the deed was to secure the money 
which he had loaned or advanced to them, 
4md to save the property for the benefit of 
his sister and her family; while, if It re- 
mained in their hands, he might lose his 
monej', and his sister and her children would 
Jose the whole property. He said they had 
done wiselj' in tnisting him, as he Intended 
to deal justly by them. A similar conversa- 
tion botweeu Jacinto and TVilUam J. Graves 
is testified to by the latter. If Its purport 
is accurately given, Jacinto woxdd seem to 
liave acquiesced in the opinion expressed by 
Mr. Graves, tliat the deed to him should be 
regarded as a mortgage. It is objected that 
parol testimony as to the motives and under- 
standing with which the instrument was exe- 
cuted, as also evidence of the admission of 
Jacinto, cannot be received to vary or contra- 
dict the terms of the written instrument. In 4 
Kent, Comm. 143, it is declared tliat "a deed 
iibsolute on its face, and though registered 
as a deed, will be valid and effectual as a 
mortgage between the parties, tf it was in- 
tended by them to be merely a security for 
n debt. And this would be the case, though 
the defeasance was by an agreement resting 
in parol; for parol evidence is admissible 
1o show that an absolute deed was intended 
as a mortgage, and that tlie defeasance was 
omitted by fraud or mistake." To this 
Story, Circuit Justice, in Taylor v. Luther, 
LCase No. 13,796,] adds: "It is the same if it 
be omitted by design upon mutual confidence 
between the parties, for the violation of such 
i\n agreement would be a fraud of the most 
flagrant kind, originating in an open breach 
<>V trust against conscience and justice." 
These passages are cited with approval by 
the supreme court in Babcock v. Wyman, 
10 How. [CO U. S.] 299. 

But to establish the fact that the convey- 
Jiuco was Intended as a mere security for a 
<lcbt, something more than parol evidence 
of an agreement to that effect will be re- 
quired. Facts and circumstances must be 
sliown dehors the instrument, such as will 
give rise to an equity paramount to the 
jigreement of the parties, or by exhibiting 
the real nature of the transaction expose 
the attempted fraud. On such an inquiiy, 
llie whole range of parol proofs is open. 
Tlie relations between the parties; the con- 
fildoratlon actually paid; the means em- 
ployed to obtain the conveyance; the object 



In making it; the origin of the transaction; 
■whether the parties originally met on the 
footing of borrower and lender; conversa- 
tion and correspondence between the par- 
ties; and, in general, every fact or circiun- 
stance of a nature to disclose the real nature 
of the transaction. Conway v. Alexander, 
7 Cranch, [11 U. S.] 218; Pierce v. Robhison, 
13 Cal. 117; Moriis v. Nixon, 1 How. [42 U. 
S.] 132; Russell v. Southard, 12 How. [53 U. 
S.] 154; Babcock v. Wyman, 19 How. [60 U. 
S.] 2S9; Taylor v. Luther, [Case No. 13,796;] 
3 [AVhite & T.] Lead. Cas. Eq. C30-C33, and 
cases cited. But when these or similar cir- 
cumstances are not shown to take tlie case out 
of the statute of frauds or the rules of evi- 
dence, parol evidence is as inadmissible to 
sbow that an absolute deed was made subject 
to an undei-standing that it should be redeem- 
able, or that a conditional deed was intended 
to be susceptible of redemption without strict 
compliance "with the condition, as if it were 
offered to contradict or vary the instrument 
in any other particular." 3 [White & T.] 
Lead, Cas. Bq., ubl supra; [Elliott v. Max- 
weU,] 7 Ired. Eq. 246; Webb v. Rice, 6 Hill. 
219; Cook v. Eaton, 16 Barb. 439; Conway 
v. Alexander, 7 Cranch, [11 TT. S.] 218. 
In the present case, tiie eviuence under con- 
sideration, when taken in connection witii 
the other testimony adduced, is addressed 
not merely to the contract of the parties. 
The real nature of the transaction is sought 
to be exposed by showing the relations be- 
tween tiie parties; the ignorance and confi- 
dence on one side— acuteness and capacity 
for business on the other; alleged inadequa- 
cy of consideration, and the conversation 
which occurred, and the inducements held 
out at the time of the execution of the con- 
veyance. It has been held that the facts 
out of which the alleged equity arises may 
be shown by the admissions of the grantee, 
though such evidence should be received 
with caution. 2 Black, fol. 101, 4-67. And 
the motives of the parties, the means em- 
ployed to obtain the deed, and the purpose 
for which it was executed, may be shown 
by the conversation which preceded or ac- 
companied the execution, and which form a 
part of the res gestae of the transaction. 
Morris v. Nixon, [1 How. (42 U. S.) 132.] I 
think, therefore, that the evidence offered is 
clearly admissible. 

Much testimony was taken to show that 
the consideration given for the land was in- 
adequate. I have attentively considered it, 
but have not been able to find any satis- 
factory proof of any such gross inadequacy 
of consideration as to justify the conclusion 
that the deed must have been intended as 
a mortgage, or that undue advantage was 
taken of the necessities and distress of the 
grantors. In view of the recent extraordi- 
nary rise in the value of lands in the south- 
ern portion of this state, it is, no doubt, dif- 
ficult for witnesses to r-ccall how greatly in 
1804, the year of drought, Its value was de- 
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pressed, and how difficult it was to And a 
purchaser for an extensive rancho. The 
arguments and representatives made by Mr. 
Van Ness to Jacinto Rodriguez, when two 
years later he was endeavoring to induce the 
latter to sell this very estate, are, unless 
they were entirely disingenuous and incon- 
sistent with notorious facts, more reliable 
evidence of what was then, and for two years 
had been, the value of the. land, than any 
opinion he may now express under the per- 
haps unconscious influence of the recent ad- 
vance in values. The fact, too, that Jaciato. 
who, many view of the facts of this case, must 
have desired to have obtained the largest 
possible price, was able in 18GG to obtain 
only ?20,000, payable at the expir.ition of 
live years, is inconsistent with the supposi- 
tion the lands cotdd have a much greater 
cash value than the consideration mentioned 
in the deed. The witness who attaches the 
highest and in fact -the extravagant value to 
the land is Mr. McKeilay, and yet in March, 
18GG, he communicates, as a friendly office 
to Jachito, an offer of $12,000 for the land, 
and reminds [the latter] that no less than 
nine i-anchos, which he taiumerates, are for 
sale, and that there are no purchasers. The 
letters of the widow show that she was by 
no means d^titute of intelligence. But the 
family was illiterate and imfamUIar witli 
business affairs. They were poor, and had 
no other resources than the rancho, and they 
felt confidence and affection for their uncle. 
But these facts, though under some circum- 
stances they might have great weight, are, 
in my view of this case, of subortUnite im- 
portance. 

The account of the transaction given by 
Jacinto himself is as follows: He was the 
holder of a mortgage executed nearly four 
years previous by the widow and three of 
the children, for money furnished for their 
support, and advanced to redeem the land 
on a tax sale. No interest had been paid, 
and the indebtedness was rapidly accumu- 
lating. He therefore wrote to his sister that 
it was time to come to a settlement, as the 
mortgage could not last a lifetime. She told 
him to come to see her whenever convenient. 
He accordingly did so, and, finding the fam- 
ily assembled, was told by them tliat they 
had consultetl together, and were determined 
to sell him the rancho on account of the 
money due on the mortgage. They said they 
had come to this determination, because, it 
it was put up for sale, some omer person 
would certainly buy it, and they would never 
get It again; and they preferred * that he 
should finally be the owner because lie was 
the one who saved them on a former occa- 
sion when they were about to lose the rancho 
on another mortgage. To this he replied, 
that if they were all agreed to sell the 
rancho, he would accept the proposition with 
pleasure, and would take no steps to fore- 
close the mortgage. After some further con- 
sultation, and after obtahiing from Antonio 



a promise to unite in the conveyance wh«i 
he became of age, he informed them that 
he would cause the conveyance to be made 
out, and would bring it to the house for the 
recorder to take their acknov it-dgnu-urs. 
They again informed him that they wouM 
comply with their agi-eement. Whereupon he 
told them that he did Jot wish :o siu"u- 
late upon them, because they were his rpla- 
tlons, and they had treated him well, and 
that, if he could sell the rancho for enough 
to reimburse him for his outlays, he would 
return the surplus, if any; and also, if he 
could sell a portion of the land for enough 
to reimburse himself, he would reconvey tlie 
imsold portion. But if he had bad luck and 
could not sell he would lose his money. At 
the time of the execution of the deed, he in- 
formed them that it had been prepared in 
accordance with what passed in the conver- 
sation, and with what th-iy had prDniisod; 
and he asked if they were willing to sign. 
They declared themselves ready, and the 
deed was executed. The witness adds that 
his offer to restore the surplus of the land, 
or the price he might obtain, after reiraburs- 
hig himself, was purely spontaneous, and 
made after they had agreed to soil. 

I have no doubt tliat this was the true 
nature of the transaction. It is consistent 
with the conversations reported by Mr. D.ina 
and Mr. Graves, and It is not irreconcilable 
with the statements of Rafaela and th? f.ira- 
lly. It is true that they testify tliat the con- 
veyance was made as a security for the debt 
due Jacinto. But it is to be remembered 
that those witnesses testify xmder the pres- 
sure of poverty and interest. Except the in- 
significant sum of $1,000 already received, 
their future hopes depend on the result of 
this suit. They are, therefore, under great 
temptation to shape their testimony so as 
to promote their interests,— see opinion of 
Mr. Justice Campbell in Babcock v. "Wyman, 
[19 How. (60 U. S.) 281),]— and the adoption 
by all of them of the very phrase of theboolvs, 
that the deed was given as security for a 
debt, suggests the suspicion that they have 
been thoroughly apprised what facts it would 
be necessary to establish. Both Rafaela and 
her daughter admit that Jacinto was to en- 
deavor to sell the land, or find a purchaser. 
They assert, however, that the family were 
to be consulted, and, if satisfied with the 
price, to execute the conveyance. It wHl 
presently be shown that the family were 
fully advised of the negotiations with the 
Steeles, and offered no objection; but the 
statement that they were to unite in the 
deed to the purchaser is* inconsistent with 
their own account of the transaction, for 
wliy should an absolute deed be made to 
Jacinto, in order that he might sell and reim- 
burse himself, if the final deed to the pur- 
chaser was to be made by themselves? 

But the mncif important corroboration of 
the testimony of Jacinto is found in the 
letters written by or at the dictation of 
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Rafaela. In her letter of March 4tli, ISGo, 
she says: "He (one Goldtree) also told me 
to ask you if you wlshied to exchange a piece 
of land of your rancho. Hie says he will 
give you, from the road," etc., etc. "I know 
that you will not like this, but he has pressed 
me so that I promised to write to you to see 
if 5'ou were willing to do so or no. About 
the amount I owe him, I said to him 
thiat, if he wished the interest I have in the 
ran<dio of San Ramon, I would give it to him 
for that which I owe him." In her letter 
of March 13th, 1865, she informs him that 
she. and all of her sons and daughters, had 
been sued, and the rancho attached, for a 
debt due to one Buzzolano, and adds: "I do 
not know if that gentleman will tell you 
of Uie attachment or not, but I think, from 
what Sonne disinterested friends of ours have 
told US, that there is some trap well laid 
here, not against me, because I have nothing, 
but against the rancho, that is against you. 
* * * I would like to see Mr. Murray, 
that he may defend our part; but, of course, 
without your consent, nothing will be done. 
The fact is that their object, according to 
my sure and trutliful information, Is to 
nullify the sale of the rancho to you, upon 
the groimds that when that sale was ex- 
ecuted tlie debt had alrea^dy accrued, or at 
least that it was about accruing, and under 
some other requisite, of which we are igno- 
rant, to the end that, in this manner, the 
debt shall fall upon the rancho. You will 
see from this that it is of the greatest Im- 
portance you should come," etc. "I am very 
much cast down. They seek to collect not 
only the debt, but the interest" In her letter 
of July 23, 1866, she says: "I have received 
your esteemed letter of 22d inst., respecting 
mattei-s in relation to the rancho,— that Mr. 
Van Ness has spoken to you of the sale of 
tlie rancho, and also of renting. You also tell 
me tliat another gentleman, who is a busi- 
ness agent, tells you that he can find a 
customer to buy the rancho or rent it, paying 
hira his five per cent commission, assuring 
you that he can sell the whole of the rancho 
for $20,000, or rent it for $1,000 per year, 
the lessee paying tlte taxes, ana at the end 
of the term taking the whole of the rancho. 
If it be convenient for him to do so. You 
tell me that it is impossible to reserve a piece 
of land with the house; do not think that I did 
not know tnis. I have always said that it 
is impossible for you to find a customer for 
tlie sale of tlie rancho except for the whole. 
You should do what is most convenient for 
you. Tlioy tell me that there is in San 
li'rancisco a gentleman who wislies to buy 
the rancho, but I have not seen him. I do not 
know if he be not tlie same wiioso agent you 
say was in tliis place on Monday last. I 
wrote you a letter respecting the taxes on 
tlie rancho. Cappe sent word to me to write 
that you should come here to attend the 
Board of Supervisors. I think you have to 
pay $500 tixes; and perhaps if you were here 



it would not be so much. Don Thomas 
Pollard desires to rent th-e ranch to put 
sheep on it. He told me he would wait two- 
weeks, but I think he went above. It may 
be that he will go to see you about the rent 
of the rancho. Answer me whether you 
will come or not and what will be the re- 
sult of all this. Eafaela Rodriguez." On 
August 8, 1866, she writes: "I have before- 
me your esteemed letter of the 30th ultimo. 
In which you tell me that you have rented 
the rancho for five years, at the rent of 
$1,000 annually, and that the said gentleman 
has the privilege, at the end of the five 
years, of buying the rancho at the price of 
$20,000. If, as you teU me that you had 
rented the rancho, you had told me that 
you had sold it it would have been better 
than renting it In this manner, because of 
what use is it for us to occupy the house 
and sowing grounds for one year, as you 
have contracted? We cannot plant neict 
year, because when the Ist August comef 
they will say to us 'Away!' And as thi 
harvest is from September to October, to hj> 
dependent upon whether the lessees will or 
will not allow me to remain longer, is, in 
fact to be obliged to leave. Finally, it be- 
ing already done, no matter how, it is well. 
I think you will remember that Ramona has. 
a piece of ground on the rancho, which I 
and my chhuren gave her some years Mnce. 
I do not know what arrangement you wilt 
make with her. You tell me to write to you 
that, you may see if we are angry. Why 
should we be angiy? I think it would be 
nonsense, and at the same time unjust to- 
be angry about a thing which is past I can- 
not be. Tell me when you will come with 
those gentlemen to deliver the rancho. I 
think you ought to come yourself to give the 
possession, for if they come alone I do not 
know one of them, and I do not know what 
they will do. * * ♦ Your affectionate sis- 
ter, Rafaela Rodriguez." In her letters of 
September 18th. ISGO, December 19th, 1866, 
August 8th, 1867, and September 26th, 1867, 
Rafaela speaks of having been looking for a 
piece of land from the time tKe rancho was- 
rented, and of Antonio's application to Mr. 
Branch for this purpose; of the refusal by 
the Steeles to allow them to occupy more 
tlian 12 acres of the planting ground; of her 
regret that Jacinto had not reserved the 
small piece of groimd belonging to Ralmunda, 
(Ramona;) of her depression of spirits as- 
tlie time for leaving approached; of her ap- 
plication to Mr. Steele to rent the house for 
another 5^ear, and of his willingness to do 
so at the rate of $120 per annum. The tes- 
timony shows that this arrangement was, 
in fact made. In none of tliese letters is- 
there the slightest intimation of any interest 
in the land retained by the family, or of any 
violation by Jacinto of any understanding or 
tnist by which he was boimd. 

It will be remembered tliat at the time the 
deed was signed by the other members of the 
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family, Ignacio was absent. On the IGth 
Marcli, 18G5, lie writes as follows to Jacinto: 
"I have received your esteemed letter of the 
14th of the present month, in which you say 
to me that you hope that I will transfer by 
sale to you my right in the rancho of 'Corral 
de Piedra,' as all the rest of the family had 
transferred by sale tlicir rights to you. I 
iissure you that I will do the same as the 
rest of the family so soon as I see you, which 
I think, at the latest, will be in April or May, 
at the place— since here nothing can be done 
for want of a notary public; but if there 
were a notary public liere, I would with all 
my heart transfer by sale my right to you, 
like all the rest of the family. Do not think 
that I would sell to any one else, although 
the whole world were offered me. * * * 
Your affectionate nephew, Jose Ignacio 
Yilla." Certainly no one would suspect that 
the writer of this letter intended to offer to 
execute merely a mortgage, or that he was 
driven by necessity and the exactions of a 
rapacious creditor to assent to an uncon- 
scionable bargain. These letters disclose the 
real nature of the transaction. They dispel 
all suspicion as to fraud, accident, or mis- 
take, in the execution of the deed. It was 
Intended to operate according to its terms, 
and from the moment of its execution Jacin- 
to is treated as the owner of the land, with 
the absolute right to dispose of it. If, as 
Ramona testifies, it was understood that the 
family were to be consulted before the sale 
was concluded, that understanding was^ ful- 
filled, for Rafaela was apprised of the offer 
of tlie Steeles before tlie lease was made, 
and informed of Its execution three days 
after the papers were signed. She makes 
no objection, either that tl\e signatures of the 
family were necessary, or to the terms of the 
■contract, except only to that part which pro- 
vided for her residence on ine place for one 
year. Had they both been aware that Jacin- 
to was fraudulently violating the agreement 
upon which the deed was made, it is difficult 
to accoui\t for the entire absence of conceal- 
ment on his part, or of complaints and re- 
proaches on her's. But her conduct and that 
of the family was as significant as the lan- 
guage of the letters. The Steeles were suf- 
fered to take possession without a word of 
protest, or any intimation of the rights now 
set up. They were permitted to make the 
valuable improvements required by the lease, 
{amounting in value to about ?5,000 a year.) 
Several of the sons entered into their em- 
ploy, and a lease was finally procured from 
them for the house and grounds the family 
were occupying. For more than a year the 
rights now set up were either concealed or 
unsuspected. When and by whom tliey were 
first suggested, and what was the origin of 
this litigation appears from Rafaela's letter 
of November 19, 18G7: "I will now tell you 
what there is in relation to the rancho. Do 
not be alarmed; tliere is nothing done yet; 
and I will inft^-m you of what they wish to 



do." "The owner of the rancho of Guadalupe 
came yesterday to make me a proposition. 
He tells me that if I am willing to give hiiu 
my signature and those of my children, sell- 
ing all the rights we have in the rancho of 
Corral de Piedra to him for a much better 
price than that which Mr. Steele pays you, 
paying you all the money you have given for 
the rancho, and the interest of tlie money 
from the time you have loaned money on the 
rancho. They say I can do this. Tliey have 
looked at the record of the deed which we 
gave you, and the lawyer. Van Ness, saj-^s 
that the deed which we made to you is only 
to secure your money, and not to pay my 
interest on the money which you had on the 
mortgage, and that I, having the money, can 
pay the same and the property remain in my 
hands. They also say that if this is done 
you will have no responsibility. They only 
desire to do so out of consideration for the 
family. This business is between Cappe, the 
owner of the Guadaluj>e, Van Ness and anoth- 
er lawyer. These gentlemen have made me 
this suggestion that the money which you 
':ave given on the rancho is $10,000 or $12,- 
000, and that at the end of the five years of 
the contract with Messrs. Steele, it is very 
likely the interest of the money will amount 
to the $20,000, and then tlxat the family will 
be left to perish. Recently a gentleman of- 
fered Steele $50,000 for the rancho, which he 
refused to accept, and as time passes these 
lands increase value on account of the immi- 
gration of the people who are to come. This 
is the reason why they say that for so small 
a sum Steele will remain with the rancho 
when you and we might enjoy $40,000 or 
$50,000, which is what he proposes to pay 
me,— the said gentleman who desires to buy 
the rights to the rancho. Mr. Van Ness also 
says that, according to the contract you 
have with Steele, the rancho will remain 
with him In any event. That it will matter 
little to him whether he fences the rancho 
or not within the time he has for buying it, 
and that you have no right to refuse to ful- 
fill the contract, although Steele should re- 
fuse to comply with the terms of the same. 
But in all this they tell me, what can I do? 
I said that I believe we had no right, and 
if we had any, to do tliat which they wish, 
I have to advise with you in relation thereto; 
and according to your opinion, if you asked 
me to do it. Well, and if not, I did not wish 
to do anything without your approval. All 
this is under much secrecy, and according to 
what you tliink of the same you will ansAver 
me whatever it be. Do not think that we 
will do any unless you should wish It * • * 
Your sister, Rafaela Rodriguez." This letter 
not only shows when and how the idea first 
entered the mind of Rafaela, that the deed 
to her brother could be made out to be a 
mortgage; it also contains the expression of 
her disbelief in tlie existence of the rights 
\\hich were attributed to her. It cannot be 
said that she was ignorant and illiterate. 
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for her correspondence shows her to have 
Iiossessed unusual intelligence for a person 
in her condition. The question was one of 
fnct and not of law, and had she known 
that tlie deed was executed merely as a se- 
curity for the debt due her brother, as she 
would now have us believe, some allusion 
to or recognition of that fact must have fall- 
en from her. Certainly she did not then 
dream of charging her brother with having 
fraudulently, and contrary to his agreement, 
disposed of property as his own, which he 
liolfl only as a security. The overture Thus 
made to Jacinto to unite in a scheme to 
avoid tlie fulfillment of his contract with tlie 
Steeles, he seems to have declined. From 
all tills testimony, the facts of the case 
clearly appear. 

Tlie deed was executed, not as a mort- 
gage, but in payment of the debt due to 
Jacinto. It was executed voluntarily, and 
as the best, if not the only means, of pre- 
venting the property from being sold under 
the hammer, but with the cspectation that, if 
more could be realized for it than was neces- 
sary to repay Jacinto, the surplus would be 
given to the family. But, if additional evi- 
dence were wanting to show that the deed 
was not intended as a mortgage, it will be 
found in the fact that the previous indebted- 
ness was paid and extinguished. 

In CJonway v. Alexander, 7 Oranch [11 
TJ. S.] 218, Mr. Chief Justice Marshall 
nays: "But'as a conditional sale, if really 
Intended, is valid, the inquiry in every case 
must be, whether the contract in the specific 
cnse is a security for the repayment of 
money, or an actual sale. In ttds, the form 
of the deed is not in itself conclusive either 
way. The want of a covenant to repay this 
money is not complete evidence that a con- 
ditional sale was intended, but it is a circiun- 
stance of no inconsiderable importance. If 
tlie vendee must be restrained to his princi- 
pal and interest, that principal and interest 
ought to be secure. It is, therefore, a neces- 
sary ingredient in a mortgage that the mort- 
gagee should have a remedy against the per- 
son of the debtor. If this remedy really 
exists, its not being reserved in terms will 
not affect the case. But It must exist in 
order to justify a construction which over- 
iiiles the express words of tlie instniment." 
Tills decision has been followed in numerous 
other cases. Glover v. Payn, 19 Wend. 521; 
[Holmes v. Grant,] 8 Paige, 243. See cases 
collected in 3 [\ATiite & T.] Lead. Cas. Eq. 
(;:{G et seq. "It necessarily follows," says 
the learned editor, "tliat when a conveyance 
is In satisfaction of a precedent debt, it 
cannot talce effect as a mortgage, although 
containing a clause for redemption, because 
the previous debt being extinguished, and no 
new one created, one of the essential attri- 
butes of a mortgage is wantnig." And for 
tills he cites numerous authorities. 

In the case at bar, the deed, after recit- 
ing the note, and other indebtedness in con- 



sideration of which it is made, further re- 
cites: "And In further consideration that the 
party of the second part cancel and discharge 
said note and mortgage herein before re- 
ferred to, and the parties of the first part 
from any and all the liabuities, debts, anji 
sums of money hereinbefore mentioned as 
having been paid or advanced by the party 
of the second part, the parties of the first 
part have granted, bargained, sold," etc., etc. 
The proof shows that the mortgage was can- 
celled of record on the following day. The 
note does not seem to have been demanded or 
surrendered, but all habUityupon it was ex- 
tinguished by the recitals in the deed and the 
cancellation of the mortgage. It was re- 
tained probably in order that, if Jacinto 
should be called on to fulfill his promise to 
give to the family any sixrplus over and 
above the debt due, he might have the means 
of establishing its amount. From the date 
of the deed the debt appears to have been 
treated by all parties as extinguished. Na 
payment of prin&ipal or interest was made or 
demanded, and no reference to It is con- 
tained in the correspondence until the let- 
ter of November 19th, 1867, nearly four 
years afterwards. My conclusion from au 
tne evidence in the case is, that the deed and 
the testimony of Jacinto disclose the true 
nature of the transaction, viz., that the land 
was conveyed not in security for, but In sat- 
isfaction and extinguishment of, the prece- 
dent debt, but under the expectation foimd- 
ed on Jacinto's assurances that any surplus 
of the price at which it might be sold, over 
and above the amoimt necessary to reim- 
burse Jacinto, would be, by the latter, ap- 
propriated to the benefit of the family. 
Whatever trust, therefore, was created re- 
ferred to the proceeds. It did not attach It- 
self to the land or in any way impair the 
right of Jacinto to dispose of it 

In the view I take of the evidence it Is 
not necessary to consider at length the title 
or right acquired by the Steeles. That they 
contracted without notice of the alleged eq- 
uities in the grantors of tne complainant^ 
and on the faith of the recorded title. Is 
beyond controversy. The attempt to fix 
on them a constructive notice, by evidence 
of loose rumors and conjectures, was wholly 
misuccessful. "Vague reports and rumors 
from strangers," says Story, Circuit Justice, 
"are not a sufllcient foundation on which to- 
charge a purchaser with notice of a title In 
a third pereon." Flagg v. Mann, [Case No. 
4,847.] In Wilson v. Wall, [6 Wall. (73 U. S.> 
91,J says the supreme court: "The question, 
then, wlien it is sought to affect a purchaser 
with constructive notice, is not whether he 
had the means of obtaining, and might by 
pnident caution have obtained, the linowl- 
edge in question, but whetlier the not ob- 
tiiinlng it was an act of gross or culpable 
negligence." 

As the Steeles, by the contract to sell, 
merely acquired an equitable right, it was 
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■conceded at the argument that they were 
not within the general rules which protect 
bona fide purchasers, without notice. It may 
desei-ve consideration, however, whether un- 
der the recording statutes of this state he 
who has acquired the right to demand the 
conveyance of the legal title on the pay- 
ment of a sum of money, by a contract en- 
tered into with the apparent owner, is not 
entitled to the same protection as he who 
Jhas actually obtained a deed. The effect 
of those statutes is not merely to attect all 
persons with notice of every recorded deed 
and to avoid as against subsequent incum- 
brances. They also operate as a designa- 
tion of a place, to which all the world is 
invited by law to resort, for complete and 
reliable record evidence of the titles to es- 
tates. Whoever, therefore, voluntarily and 
with full knowledge of its purport executes 
4i deed, knows that it will necessarily be 
placed on record, and he authorizes the 
grantee to proclaim himself, in the most 
emphatic manner, to the world as possessed 
of the estate which the deed purports to 
convey. If, in fact, the real title, or right of 
-owTiership, is in the grantor, the latter con- 
sents to the proclamation of a falsehood, 
iind the making of a deceptive record; and, 
as between himself and any person who, on 
the faith of the recorded title and without 
notice, has dealt with the apparent o\Mier, 
it seems most agreeable to justice and the 
analogies of the law to hold the former 
bound by the acts of the agent or trustee 
to whom he has furnished the means of de- 
ception. A contract for the sale of land is 
by the same statutes x'egarded not merely 
as a personal contract on the part of the 
contractor, but as a covenant attached to 
and running with the land; and, if re- 
corded, it will bind the land, and may be 
enforced against any subsequent incum- 
brance. He who has entered upon land un- 
der a contract for the conveyance of the ti- 
tle, is popularly considered the real owner 
as much as if he had obtained a deed and 
paid the purchase money; and there would 
seem to be no good reason for refusing the 
protection which equity would unhesitating- 
ly have afforded him had the transaction as- 
sumed the latter form. Nor are his rights 
fully secured by exacting from the owner of 
the latent equity a return of whatever of 
the purchase may have been paid or money 
expended in betterments. He may have 
fixed his home upon the land, and it may 
have acquired for him a pretium affectionis, 
-or it may have risen greatly in value, as in 
the case at bar, and tliis increase is the fair 
and legitimate fruit of his sagacity or bis 
good fortune, to which he is justly entitled. 
To allow the equitable owner to lie by, and 
at his will to enforce or avoid the contract, 
as his interest may dictate, is to give him 
an unjust advantage to which his own negli- 
gence or blind coniidence, in suffering a 
,pei"son not the true owner to appear as such 



upon the records, does not seem to entitle 
him. It is not necessary, however, to pass 
upon the point, as, for the reasons already 
stated, I think the bill must be dismissed. 

[NOTE. This decree was reversed by the su- 
preme court in Villa v. Rodriguez, 12 Wall. (79 
U. S.) 323. Mr. Justice Swayue, iu delivering 
the opinion, said: "The lessees and their as- 
signees insist that they are bona fide purchas- 
ers without notice. This proposition cannot be 
maintained. ♦ * * The doctrine invoked has 
no application where the rights of the vendee 
I lie in an executory contract. It applies only 
where the legal title has been conveyed and 
the purchase money fully paid. * * * To give 
I validity to such a sale by a mortgagor, it must 
I be shown that the conduct of the mortgagee 
was, in all things, fair and frank, and that he 
paid for the property what it was worth. He 
must hold out no delusive hopes; he must ex- 
ercise no undue influence; he must take no ad- 
vantage of the fears or poverty of the other 
party. Any indirection or obliquity of con- 
duct is fatal to his title. Every doubt will 
be resolved against him. Where confidential 
relations and the means of oppression exist, 
the scrutiny is severer than in cases of a dif- 
ferent character. The form of the instruments 
employed is immaterial. That the mortgagor 
knowingly surrendered and never intended to 
i reclaim is of no consequence. If there is vice 
I in the transaction, the law, while it will secure 
to the mortgagee his debt, with interest,' will 
compel him to give back that which he has 
taken with unclean hands. * * * The terms 
exacted for the loan by Rodriguez were harsh 
and oppressive. The condition of the widow 
and orphans might well have touched his kin- 
dred heart with sympathy. It seems only to 
have whetted his avarice. Two per cent, a 
month — and this, if not paid as stipulated, to 
be compounded — ^was a devouring rate of inter- 
est. It was stipulated that the further ad- 
vances should bear interest at the same rate. 
He demanded an adjustment when, from the 
failure of the crops and other causes, the prop- 
erty was greatly depressed, and he knew the 
widow and her children had no means of pay- 
ment. The alternatives presented were an ab- 
solute conveyance of the property or a foreclo- 
sure and sale under the mortgage. He was 
anxious to procure the deed, and exulted when 
he got it. The debt and advances, with the in- 
terest superadded, were much less than the 
value of the property. * * * The testimony 
of Rodriguez alone is sufficient to turn the 
scale agrainst him. He cannot repudiate the as- 
surances upon which his grantors were drawn 
in to convey. To permit him to do so would 
give triumph to iniquity. The facts indisputa- 
bly established bring the case clearly within 
those principles by the light of which, in deter- 
mining the rights of the parties, the judgment 
of this court must .be made up. The complain- 
ant stands in the place of those from whom 
he derives title. He is clothed with their 
rights, and is entitled to redeem six-seventha 
of the premises upon paying that proportion of 
the mort^aKe debt and interest. The former 
must be held to include the amount advanced, 
as well as that represented by the note, and 
the latter be settled by the terras of the con- 
tract and the law of California."! 
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Case No, 173. 

AliEXANDER'S ADM'R .v. SELDEN. 

[4 Cranch, C. C. 96.]* 

Circuit Court, District of Columbia. Not. 
Term, 1830. 

DowzK— Death of Husuand not Seized — Dam- 
ages EuK NoNASsiGXMENT— Equity. 

If the liusband does not die seized, the wid- 
OT7 is no more entitled to damages in eqiiity 
for the nonassignment of her dower than she 
is at law. 

In equity. Bill In equity by the adminis- 
trator of the widow Frances Alexander, 
against [Wilson C. Selden et al.] the heirs 
at law of her husband, [diaries Alexander, 
Sr.,] for an account of the rents and profits 
of her dower, from the time of demand until 
her death. Her husband in his life time had 
conveyed the lands to his son, Charles Alex- 
ander. Mrs. Alexander died in 1823. 

Mr. Hewitt, for the plaintiff, cited CortlB 
V. Curtis, 2 Brown, Ch. G20, and contended 
that the plaintiff might recover damages in 
equity, even if she could not at law. 

Mr. Taylor, contra. By the statute of 
Mefton, the widow is not entitled to dam- 
jvges imless her husband died seized; but 
here her husband had in Ms life time con- 
veyed the estate to his son; so that the hus- 
band did not die seized. Co. Litt 32b; 
[Anon.,] 3 Dyer, 284a; Embree v. Ellis, 2 
Johns. 124; [Humphrey v. Phinney,] Id. 
484; Shaw v. White, 13 Johns. 179; Act 
Va, Dec. 6, 1792; 1 Rev. Code, 1803, p. 170, 
§4. 

Mr. Hewitt, for complainant, cited Herbert 
V. Wren, 7 Cranch, [11 U. S.] 370; Mundy v. 
Mundy, 2 Ves. Jr. 122; 1 Co. Litt 588, note; 
and contended, that courts of equity are not 
confined to the legal right of dower, but may 
give tlie same damages from the time of 
demand of dower where the husband did 
not die seized as the statute of Merton gives 
where the husband died seized. 

THE COURT was of opinion that dainages 
cannot be given in equity which could not 
be recovered at law. 

THRUSTON, Circuit Judge, absent 



At law. 

Motion for judgment given on a replevin 
bond for goods distrained for rent 

Mr. Taylor, for the defendant, objected 
that the bond included the marshaUs com- 
mission of five per cent 

But THE COURT were of opinion that the 
commission ought to be so included. Act of 
Assembly, Rev. Code, 228, 338; Act 1800, p. 
10. 



Case No. 174. 

ALEXANDER v. THOMAS. 

[1 Cranch, C. C. 92.]» 

Circuit Court, District of Columbia. April 
Term, 1802. 

Landlord and Tenant— Distress fok Rent — 
Replevin Bond— Marshal's Commission. 

The marshal's commission of five per cent 
may be included in a replevin bond for [goods 
distrained for] rent. 



M Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 176. 

ALEXANDER v. TODD et al. 

[1 Bond, 175.]* 

I Circtrit Court S. D. Ohio. April Term, 1858. 

I Fiiaudulext Conveyances— What Constitute — 
I Consideration — Possession. 

L A conveyance of real estate, by a debtor, 
is clearly fraudulent if, at the time of its exe- 
cution, no consideration is paid and no security 
or evidence of indebtedness is taken. 

2, Such a conveyance is also impeachable on 
the ground of the falsity of an admission con- 
tained in it, that the whole amount of th** 
consideration had been paid. 

3. The presumption of fraud, arising from 
the non-payment of the consideration and the 
failure of the vendor to take from the vendee 
any evidence of indebtedness for the property 

j sold, may be rebutted, if subsequently, and in 
pursuance of the understanding of the parties 
! at the time the deed was executed, the consid- 
; eration is paid in good faitn. 

J 4. Froof that a full consideration for the 
j property sold was paid, does not decisively 
; negative the presumption of fraud, for the in- 
j tention of parties, and not the fact of payment, 
is the test by which the transaction is to be 
1 judged. 

1 5. A transfer of property, wirh an intent to 
I defraud or defeat creditors, will he void, al- 
i though there may be, in the strictest sense, a 
■ valuable and adequate consideration. 

6. Where defendants are apprised, by a bill 
I in eqirtty, that a deed executed by them is to 
I be impeached, it is incumbent on them to con- 
tradict and explain every fact tending to cast 
suspicion on it 

! 7. Possession of land, and receipt of the prof- 
j its after an absolute conveyance, is evidence 
. of fraud, unless such possession be consistent 
j with the terms and objects of the deed, or the 
character of it be openly and explicitly under- 
stood. 

8. It avails nothing that the parties to a sai 
insist or swear that it was made in good 
faith, if their declarations are outweighed i. 
the facts and the necessary inference of law. 

[In equity. Suit by Robert J. Alexander 
against Martin L. Todd and Alfred W. Woods 
to set aside a conveyance as fraudulent De- 
cree for plaintiff.] 

D. Peck, for plaintiff. 

G. E. Pugh, for defendants. 

LBAVITT, District Judge. This Is a biU 
in equity, prosecuted by the plaintiff as the 
assignee in bankruptcy of the defendant 

^Reported by Lewis H. Bond, Esq., and 
here reprinted by permission.] 
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"Woods, to set aside, as fraudulent and void, 
a convoyanee of real estate by him to the de- 
fendant Todd. Tli'^ fillejiations of tlie bill 
are substantially that in April, 1838, the 
defendant. Woods, having a title in fee to a 
tract of nearly forty acres of land, on the 
Ohio river, in Belmont county, in this state, 
opposite the lower part of the city of Wheel- 
ing, then valued by Woods at twenty-five 
thousand dollars, and having no other prop- 
erty of any considerable value, and being at 
the time indebted on his own account and as 
a surjety to the amoimt of nearly twenty thou- 
sand dollars, conveyed the said real estate 
to the said Todd, his brother-in-law, with the 
intent to defraud his creditors and evade 
the payment of his debts. The bill charges 
that Todd was privy to the fraud, and re- 
ceived the deed really as a trustee for the 
benefit of Woods, and that no consideration 
was paid by Todd, and that the possession 
remained virtually in Woods after the con- 
veyance. The prayer is, that the deed may 
be set aside as fraudulent, and that Todd 
shall account for any moneys received 
by him for any part of said property sold; 
and that such part as is irasold be now sold 
and the proceeds paid to the plaintiff, for the 
benefit of the creditors of Woods. The de- 
fendants were not required to answer under 
oath, but have filed answers, not sworn to, 
denying the fraudulent purpose alleged in 
the bill, and asserting tliat the sale and pur- 
chase of the property were in good faith, 
and that the consideration named in the deed 
was paid. As the answers are not evidence, 
it will not be necessary to refer specially to 
the facts stated in them. Tlie deed, which 
is impeached as fraudulent, is among the 
exhibits in the case. It bears date April 28, 
1838, and appears to have been executed 
and acknowledged according to the require- 
ments of law; and was left for record^ in the 
omce of the recorder of Belmont county, by 
the grantee, on the day of its execution. It 
purports, in consideration of twenty-five 
thousand dollars, paid by Todd, to convey to 
him in fee the tract described, together with 
all the ferry rights and privileges pertaining 
to it. It is not signed by Mrs. Woods, the 
wife of the grantor; but it appears that, 
some time after Its date, she released her 
right of dower. 

The only evidence which relates directly to 
the execution of the deed is before the court 
in the deposition of the defendant Woods, 
who, by his own consent and the consent of 
the counsel for the plaintiff, has been exam- 
ined as a witness. He is therefore a compe- 
tent witness, and entitled to credit, so far as 
his testimony is not contradicted or weakened 
and rebutted by the probabilities of the case. 
He states that the sale and purchase of the 
real estate had been a subject of conversa- 
tion between him and Todd for some time 
prior to the execution of the deed, but no 
written agrecmcmt had been signed, and the 
terms of the sale do not appear to have been 



specifically settled. He also states that he 
lived on the property at the date of the deed 
and had occupied it for many years before, 
and that Todd resided about a mile from it. 
On April 28, 1838, the parties went to the 
town of St Clairsville, the county seat of 
Belmont county, distant about twelve miles 
from their homes, where they procured an 
attorney to write the deed, which was signed, 
acknowledged, and put on record as before 
noticed. No money was paid at that time, 
nor was any note or other writing given by 
Todd, evidencing his liability to pay the 
consideration named in the deed or any 
other sum. Woods says, in his deposition, 
that there was a verbal understanding that 
the purchase money was to be paid as he 
might require it in his business, except six- 
teen hundred dollars, the payment of which' 
was to be deferred imtiL it could be made 
from the sale of the property conveyed by 
the deed. He also testifies, and it is other- 
wise proved, that in the summer of 18.38. 
some twenty acres of the tract was laid off 
in town lots and called West Wheeling, a 
plat of which was made and entered of rec- 
ord in Todd's name. No part of the m(yiey, 
according to the evidence of Woods, was 
paid to him until August 8, 1839, when he 
received from Todd twenty-three thousand 
four hundred dollars. As something will be 
said hereafter concerning this payment, it 
will not be noticed further in this place. 

Before proceeding with this investigation, 
the inquiry is suggested, whether from the 
facts connected with the execution of this 
deed, apart from the alleged payment at a 
subsequent day, such indications of fraud 
are fotmd as will invalidate it. Thus consid- 
ered, it is clearly a mere voluntary convey- 
ance, and void as impairing the rights of 
creditors. It is too clear to admit of doubt, 
that Woods was not in a position to n>ake 
a legal transfer of this property for any 
other purpose than the benefit of his cred- 
itors. His debts at that time exceeded fifteen 
thousand dollars, and he possessed no prop- 
erty of any value except the real estate con- 
veyed to Todd. If, therefore, the evidenc;^ 
fails to establish the fact of a bona fide pay- 
ment of the consideration money, the deed 
is void as a fraudulent conveyance to thi^ 
Injury of creditors. But, without further re- 
marks on this view of the case, I will no- 
tice some of the facts in relation to the trans- 
action in question which justify a strong 
suspicion, if not the positive conclusion, that 
it is infected with fraud. There are cir- 
cumstances in proof, relating to the con- 
veyance in question, which are hardly ac- 
cordant with an honest purpose in these 
parties. Without noUcing all the facts indu- 
cing the suspifion of fraud, there is one, so 
marked in its character and so widely variant 
from the usage of the country in such cases, 
as to be significant, if not conclusive. It will 
be readily seen that the amount involved 
in this ti*ans:iclion, especially in reference to 
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these parties and the time it occurred, may 
well be regarded as large; and, on tlie suppo- 
sition that the sale was a real one, and free 
from any taint of a fraudulent intent, would 
have induced great caution and vigilance in 
Its consummation. But the remarkahle fact 
appears, that although the sale had often 
been a subject of conversation prior to the 
execution of the deed, and the terms had 
been, to some extent, settled between the 
parties, nothing had been put In writing re- 
specting it It is, however, still more remarlc- 
able, and wholly without explanation, that 
Woods executed the deed containing an ac- 
knowledgment, in the most solemn form, that 
the entire sum of twenty-five thousand dol- 
lars had been paid by Todd, when in fact 
no part of it had been paid, or any promise 
or security given that it would be paid. It 
seems incredible, that any man of sane in- 
tellect, intending to make a bona fide sale of 
real estate of large value, should neglect 
to take even the written acknowledgment of 
the party, in the form of a promissory note 
or otherwise, as evidraice of the indebtment 
It Is usual, in such cases, for the purchaser 
cither to give the vendor a note with nn- 
doubted personal security, or a mortgage, to 
assure the payment of th& purchase money. 
In this case, on the theory that the payment 
was made, nearly sixteen months elapsed 
from the date of the deed, during which time 
Woods was in possession of no evidence of 
Todd's liability to pay. The payment, there- 
fore, if made, was wholly voluntary on his 
part, and without any pretense that interest 
on the amount was either demanded or paid. 
In the case of Hendrl<^ v. Hobinson, 2 
Johns. Oh. 283, the learned Chancellor Kent 
held that a conveyance was impeachable for 
fraud, where the consideration was large, on 
the ground that the vendor had taken the 
promissory notes of the v^idee payable on 
time, without security. After stating that 
for the remainder of the consideration, 
amounting to $221,793, notes were taken, 
payable in one, two, three, four, and five 
years, the chancellor remarks, "that the 
whole of this immense debt, created by the 
sale of the real estate at its fair value, was 
thus left to rest on the personal promise of 
H. F.. without any other security, real or 
personal." It is true, in the case referred 
to, there were other indications of frand, 
but great stress was laid by the chancellor 
on the fact above stated. He remarks: "It 
Is contrary to the ordinary course of dealing, 
and repugnant to the maxims of common 
prudence to alienate such an immense real 
estate without payment or security." 

The conveyance from Woods to Todd was 
clearly fraudulent at the time of Its execu- 
tion, for the reason that no consideration 
was paid, and no security— not evoi the 
promissory note of the purchaser— was taken. 
It is also impeachable on the ground of the 
falsity of the admission contained In it, that 
the whole amount of the consideration had 
iFED.CAS. — 25 



been paid. In the case of Watt v. Grovt*. 
2 Schoales & I^ 501, the lord chancellor 
says, that "solemn instruments, duly executed, 
are prima facie conclusive on the parties. 
Where they state truly the transactions on 
which they are founded, they are binding 
in equity as well as at law, if the considera- 
tion stated is sufficient for the purpose. But, 
if it appears that transactions are not truly 
stated, the instruments may lose all their 
binding quality in equity, even if conclusive 
at law." But it is InMsted, by the counsel 
for the defendants, that the consideration 
stated in the deed, though not paid or secured 
at the time of its execution, was paid some 
fifteen months after; and that, conceding the 
Instrument to have been void at its inception, 
the subsequent payment purged from all 
taint of fraud. It is a grave question, per- 
haps, whether a transaction clearly fraudu- 
lent In law, at the time it took place, can be 
relieved from the Imputation by any sub- 
sequent act. It is not proposed to consider 
this question In its application to this case. 
It Is, however, proper to remark that the 
presumption of fraud arising from the non- 
payment of the consideration, and the failure 
of the vendor to take from the vendee any 
evidence of indebtment for the property sold, 
may be rebutted, if subsequently, and in 
pursuance of the imderstandlng of the parties 
at the time the deed was executed, the con- 
sideration is paid in good faith. It is, there- 
fore, a proper subject of inquiry, in this case, 
whether the paymait was made, as asserted 
by the defendants. But, before considering 
this question, it Is proper to remark, that 
proof that a full consideration for the prop- 
erty sold was paid does not decisively neg- 
ative the presumption of fraud. The inten- 
tion of the parties, and not the fact of pay- 
ment, Is the test by which the transaetiott 
is to be judged. Judge Story has clearly 
stated the law on this subject He says, the 
consideration must be valuable, and must also- 
be bona fide; and that If there is an "intent 
to defraud or defeat creditors, it will be- 
void, although there may, In the strictest 
sense, be a valuable, nay, an adequate con- 
I sideraUon." And he femarks further, that 
} "cases have repeatedly been decided, in whichi 
j persons have given a full and fair price for 
! goods, and where the possession has beei^ 
actually changed; yet being done for the- 
purpose of defeating creditors, the transac- 
tion has been held fraudulent and therefore 
set aside. Thus where a person, with knowl- 
edge of a decree against the defendant,, 
bought the house and goods belonging to- 
him, and gave a full price for them, the- 
court said, that the purchase, being with- 
the manifest view to defeat the creditor, 
was fraudulent and. notwithstanding the 
valuable consideration, void." 1 Story, Eq. 
Jut. § 36a. 

But was the consideration stated in the 
deed paid by the defendant Todd? The 
evidence on this point is that contained in 
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th(* depositions of the defendant Woods, 
his brother Andrew Woods, and Richard 
Miller. A proposition, It would seem , was made 
by the plaintiff that t}m defendant Todd 
should be examined as to the payment, but 
It was declined, and his statement is not be- 
fore the court, except as it is contained in 
his answer, not verified by oath. The de- 
fendant Woods swears positively that twen- 
ty-three thousand four hundred dollars was 
paid to him by Todd, in August, 1839, in 
bank-notes, in the presence of his brother 
Andrew. Andrew Woods testifies that he 
was present, and assisted in counting the 
notes; and that the amount was as above 
stated. The witness Miller says he was in 
the room, and saw a large pile of bank-no-tes 
on the table, but does not know the amount. 
If these witnesses are entitled to credit, the 
fact of the transfer of bank-notes by Todd 
to Woods, amounting to $23,400, is proved. 
But,, the question still remains, was this a 
bona fide payment of the consideration ex- 
pressed in the deed? Without referring to 
the mass of evidence bearing on this point, 
I can only notice some of the more mate- 
rial facts sustaining the conclusion that this 
payment was not made in good faith, but 
was a device intended to give an appear- 
ance of fairness to the sale, when, in fact^ 
it. was tlie intention of tlxe pai'ties to -place 
the property beyond the reach of the cred- 
itors of Woods. ' ; 

1. There can be no question as to the fact 
that Andrew Woods was largely indebted in 
April, 1838, when tlie deed was executed. 
It does not change the legal aspect of the 
subject, that the larger part of hjs indebt- 
ment was as surety for other pei-sons. 
Nearly all these debts were due to banks, 
for which all the parties were held as prin- 
cipal debtors, with wari*ants of attorney to 
enter up judgments at their matmlty. The 
defendant, therefore, was liable to judgment 
and to execution for these debts at the date 
of the execution of the deed. And it is 
not controverted that if the persons for 
whom he was surety were not then insol- 
vent, they were known to be so shortly 
after. ♦ 

2. It is a significant fact that, although- 
the sum alleged to have been paid by Todd 
to Woods was large, no evidence is offered 
to prove from whom, or in what manner, 
Todd obtained it. The defendant Woods 
and his broOier Andrew Woods say, in their 
depositions, they do not know where he pro- 
cured this money. Nor does Todd, in his 
answer, give any information on this point. 
There is evidence that for many years prior 
to his removal to Ohio, in the year 1832, 
he had been a physician at Wheeling, and, 
in connection with his profession, was also 
Interested in a drug store In that city. It is 
the opinion of the ^\itnesses who have tes- 
tified as to this pomt that his business was 
lucrative; and it appears that he was the 
owner of real estate in Wheeling of consid- 



erable value. But, as negativing the fact of 
his having in his possession nearly twenty- 
four thousand dollars in August, 1839, it 
is in evidence that he disposed of no real 
estate about tluat time, and that he had no 
deposits, to any considerable amount, in 
any of the banks at Wheeling, or that vicin- 
ity. And there is also evidence, in regard to 
some of his pecuniai'y transactions, showing 
that his cash means were quite limited. 
Now, as, upon the theory on which the de- 
fendants attempt to sustain- the deed in 
question, it was obviously important to 
prove, not only the payment of the consid- 
eration, but that the pmrchase by Todd was 
free from all imputation of fraud, or covi- 
nous purpose, their failure to adduce any 
proof as to the source whence the large sum 
in question was obtained, may well excite 
suspicion as to the character of this transac- 
tion. And this suspicion is certainly In no 
degree weakened hy the omission of the de- 
fendant Todd to state the facts, which were 
within his knowledge, relating to this point. 
The defendants were apprised by the bill 
that the deed was to be impeached; and It 
was incumbent on them to contradict or ex- 
plain every fact tending to cast suspicion 
on it 

3. In addition to -the facts that no note or 
other writing was given when the deed was 
executed, ^s evidence that the consideration 
money was ,due,.and that for more than 
fifteen months the business remained In this 
tmcertain and perilous position, the still 
more extraordinary fact is developed that 
when the money was paid no receipt or 
other written evidence of payment was re- 
quired by Todd, or given by Woods. In a 
transaction of so much importance to these 
parties, it is almost Incredible that they 
should be content to leave it resting in the 
knowledge or memory of a single witness. 

4. In the next place, the. ^ongluslon is ir- 
resistible from the evidence before the court, 
that no satisfactory account is given of the 
application of the money alleged to have 
been paid by Todd to -Woods. After a rigid 
examination, the statements of Woods in 
his depositions are, in some ■ particulars, 
vague and unsatisfactory, and as to others, 
in direct conflict with the reliable evidence 
of other witnesses. I do not propose to no- 
tice tlxe evidence at length on these points. 
It is remarkable, however, that Woods pro- 
duces no book or voucher showing the pay- 
ment of a dollar of the funds received from 
Todd in extinguishment of his. debts. He 
states that he paid to different pei-sons, to 
whom he was indebted, some thirteen thou- 
sand dollars, and that he lost largely by in- 
vestments in steambonts. The accuracy of 
these statements is seriously impugned by 
the evidence of other witnesses, proving 
that at least two debts of considerable 
amounts were paid prior to August S, 1839, 
and could not, therefore, have been paid out 
of the funds received from Todd. 
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5. There is still another view of this trans- 
action which, in my judgment, exhibits its 
real character in a light tliat clears it of aU 
doubt, and forces on the mind the conclu- 
sion that it is Infected -with legal, If not ac- 
tual fraud. I refer to the fact established 
by the proofs that there was no real change 
of possession after the aUeged sale to Todd. 
Chancellor Kent, in the case of Hildreth v. 
Sands, before referred to, says that "posses- 
sion of land, and taking the profits after 
an absolute conveyance, is evidence of fraud 
within the statute of frauds, unless such 
possession Is consistent with the terms and 
object of the deed, or the character of it 
be openly and explicitly amderstood." 2 
Johns. Ch. 46. There is no pretense that the 
deed to Todd contains any reservation of the 
right of possession in Woods. Nor is there 
any evidence conducing to prove, in any 
legal sense, tliat Woods was the agent of 
Todd, and retained the possession and exer- 
cised acts of ownership in that character. 
Several of the persons who piu'chased lots 
after the town was laid out state that they 
were not aware of any conveyance to Todd, 
and supposed the title was in Woods until 
tliey received their deeds from Todd. It is 
tme, that in some instances Woods professed 
to act as Todd's agent in the sale of lots, 
and after receiving payment procured the 
doeds to he made in his name. Woods re- 
OGivod in cash and otlierwise more than four 
tlionsand dollars for lots thus sold, and there 
is no evidence that he ever paid this sum, 
or in any way accounted for it to Todd. In 
one case it appeai-s that as late as the year 
1842, subsequent to the discharge of Woods 
under the bankrupt law, lie received pay in 
part for a lot sold in work on a ferry-boat. 
And it is also proved that he offered to pay 
a debt due from him by the sale of a lot in 
the town, .and witli this view procured Todd 
to execute a deed to his creditor. There is 
one fact bearing on the question of Woods' 
possession after his conveyance to Todd that 
seems to be conclusive. It has been already 
noticed that some months after the date of 
this conveyance, some twenty acres of the 
land described in it were laid off in town 
lots, leaving about seventeen acres not in- 
cluded in the town plat. Tliia part of the 
tract was mostly a hill-side, in wliicli there 
was a valuable coal-bank tluxt had been 
worked for many j-tstirs before the convey- 
ance to Todd. On this seventeen-acre tract 
was situated .a dwelling house, in which 
Woods had long resided, and where, without 
any change and without any lease from 
Todd, he continued to reside, jind perhaps 
yet resides. It also appears that the ferry, 
which was an appendage of tlie property, 
has been ever since carried on by Woods, 
the license therefor always being in his 
name. It is also in proof that he has con- 
tinued to take coal from the coal-bank for 
the use of his ferry-boat, and that he has 
also sold large quantities of coal taken from 



I that bank. It Is true the defendant Woods 
says In his deposition that he agreed to pay 
Todd three hundred dollars a year for the 
ferry and for the coal required for the use 
of the ferry-boat; and was also to account 
at a price agreed on for the coal sold by him. 
No written agreement to this effect is exhib- 
ited; nor is there any evidence of any agree- 
ment by parol or otherwise, except what Is 
contained in the deposition of Woods. It is 
obvious from the position he occupies in ref- 
erence to this case, that his testunony must 
be received with great caution. He testifies 
under the influence of a strong desire to sus- 
tain the fairness of this transaction, and thus 
vindicate his character from the imputation 
of fraud. In reference to facts of such ma- 
teriality as those now under consideration, 
it is most reasonable to require that his tes- 
timony should in some way receive confirma- 
tion. If he was bona fide the tenant of 
Todd, and In that character retained the 
possession and use of the dwelling house, 
the ferry, and the coal-bank, it may be well 
asked why some proof of the fact beyond 
his own statement is not adduced? It is 
strange. Indeed, tliat this arrangement should 
be allowed to continue for many years with- 
out some note or memorandum in writing of 
its existence. There is not only the absence 
of such proof, but the statements of Woods 
as to his being bona fide the tenant of Todd, 
are strongly impeached by facts drawn from 
him in the progress of his examination. Al- 
though he states tliat he settled with Todd 
for the rent of the ferry and the use of the 
coal-bank, he admits that he kept no ac- 
count in any form of their dealings, and 
does not exhibit any book or voucher show- 
ing the payment of anything to Todd, on ac- 
count of rent He also states that he does 
not know that Todd kept any book show- 
ing the state of their accounts. It would 
certainly require a great stretch of credu- 
lity to believe that if the relation of lan(^- 
lord and tenant existed between these par- 
ties in good faith, there would be such loose- 
ness and carelessness in the transaction of 
their business. And I can not resist the 
conclusion that in reference to the dwelling 
house, the ferry, and the coal-bank, the pos- 
session remained unchanged in Woods after 
tne conveyance to Todd; and that he en- 
joyed all the benefits and advantjiges ot 
that part of the tract not included in th.e 
town plat, on widch was situated the dwell- 
ing house with Its appendages, as also thp 
coal-bank, as fully as before the alleged sale 
to Todd. This remark would seem also to 
apply to the ferry and the privileges con- 
nected with It. It is also worthy of notice, 
as an indication of the real character of this 
transaction, that while it is alleged in the 
answers of both the defendants that it was 
•verbally agreed that Woods should act as 
the agent of Todd in the sale of lots, and 
while Woods stated In his deposition that 
such was the agreement, and that he sold 
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lots and received payment as an agent, there 
is no satisfactory evidence that any accounts 
were kept between them showing the exist- 
ence of the relation of principal and agent. 
Woods states distinctly that he kept no ac- 
count of sales made or moneys received, 
and that he does not know tliat Todd had 
any books or papers showing these facts. 
The omission to do this, and the vague and 
unsatisfactory statements as to the settle- 
ments between these parties, involving large 
amoimts of money, are certainly indications 
of the real character of the conveyance to 
Todd. Men of ordinary intelligence and pru- 
dence do not conduct tiieir business In this 
loose manner. The instincts of self-interest 
usually induce all men, in their business 
transactions, to make full and exact entries 
of moneys received or paid. And the mind 
is forced to the conclusion, in the absence 
of any proof that this was done, as between 
a principal and agent, that the parties did 
not recognize the existence of the relation. 
In. this case, there is no book, voucher, or 
paper of any Idnd showing any receipts of 
moneys by Woods as the agent of Todd, or 
any payments to the latter In that capacity. 
Tills is not accounted for by the lapse of 
time since these alleged transactions took 
place. The deposition of Woods was taken 
within less than ten years from the date of 
their occurrence; and it is not reasonable 
to suppose that within that period the writ- 
ten evidence of what passed between the 
parties could have been lost or destroyed, 
'iuere is no pretense in this case of such loss 
or destruction. 

Without further remarks or comments, 
I am obliged to say, that looking to the con- 
duct of these parties from the first to the 
last of their transactions, it seems irrecon- 
cilable with the supposition that the trans- 
fer of the property in question was made in 
good faith. I cannot doubt that t was a 
mere device to put the property of Woods 
beyond the reach of his creditors; and 
viewed in this light, It has the infection of 
legal fraud. That both the parties are im- 
plicated in it seems hardly to admit of 
doubt. It is indeed insisted that there is no 
proof that the defendant Todd had any 
knowledge of the embarrassment of Woods 
at the time of the execution of the deed. 
There is no such direct evidence; but can 
it be doubted, considering that the parties 
were brothers-in-law, living near to each 
other, and were on terms of intimacy and 
friendship, that he had such knowledge? 
Todd was then an aged man and in infirm 
health; and it is altogetiier improbable that 
he woidd have purchased this property under 
such circumstances at a price greatly be- 
yond its real value, with the purpose of lay- 
ing off a town and making profit by the sale 
of town lots. While it is quite conceivable 
that he may have been influenced by a 
benevolent desire to shield his brother-in- 
law from impending pecuniary ruin, and 



for this object was willing to place liiin- 
self ta the position of a purchaser of the 
property, yet, in a legal aspect, he was a 
mere trustee for the creditors of Woods. 
And it avails nothing that these parties in- 
sist or swear that the sale was in good faith. 
In the case of Hendricks v. Robinson, be- 
fore cited, Chancellor Kent remarks: "It is 
indeed true, that the purchaser and the ven- 
dors say that this was an honest and bona 
fide sale, but do not the facts, which they 
all admit, outweigh the declaration? And 
can a mere assertion be compared to the 
unequivocal language of facts and the neces- 
sai*y inference of law?'* It results from 
these views that a decree must be entered 
for the plaintiff. It must declare the con- 
veyance from AVoods to Todd fraudulent 
and void; but as it is admitted by the plain- 
tiff's counsel that those who have purchased 
lots in the town are purchasers for a valua- 
ble consideration and without notice of any 
fraud in the sale to Todd, their rights are 
not to be affected by the decree. The de- 
cree must also direct that tlie imsold por- 
tion of the tract be sold for the benefit of 
the creditors of Woods. And so far as Todd 
has received moneys for the sale of lots or 
the rent of the dwelling house, coal-bank, 
ana ferry, he must be held to account for 
the same. This will involve the necessity of 
a reference to a master, who will be author- 
ized to examine the defendant Todd on 
oath and report to this court 



Case No. 176. 

ALEXANDER v. TURNER. 

[1 Cranch, 0. C. 86.]* 

Circuit Court, District of Columbia. April 
Term, 1802. 

Landlord axi> Tenant — Distress for Rent — 
Payment bt Accepteo Bill. 

An acceptance by the tenant of a bill drawn 
by the landlord for the rent is no bar to a dis- 
tress, if the bill be not paid. 

At law. Replevhi [by Alexander against 
Turner, as bailiff of Patten.] Cognizance, as 
bailiff, for rent arrear. Plea, "No rent ar- 
rear," and issue. 



Mr. Taylor, for plaintiff, 
to withdraw the plea of ' 
and file a new plea setting 
had drawn an order on the 
quarters' rent, which the 
cepted to pay; and that, 
quarter's rent, he tendered 
tress was made. 



moved for leave 
'No rent arrear," 
forth that Patten 
plaintiff, for three 
plaintiff had ac- 
as to the fourth 
It before the dls- 



THE COURT refused the motion. The 
cause was then tried on the issue joined, 
and the court instructed the jury that the 
acceptance did not destroy the debt due for 
the rent, and that it was no bar unless it 
had been paid. 

^tReported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 177. 

ALEXANDER v. WEST'S BX'X. 
[1 Cranch, C. C. 88.]* 

Circuit Court, District of Columbia. April 

Term, 1802. 

JunoMEXTS — Vacating ox Plea of "Never Bx- 

liCUTKIX. " 

An office judgment may be set aside on the 
I)Iea of "Never executrix." 

At law. The plea of "Never executrix" 
was admitted to set aside an office judgment. 

MARSHALrIi, Circuit Judge, said lie agreed, 
as this was a new case, but lie sliould not 
agree again to admit such a plea to set aside 
an office judgment after the first term, but 
upon affidavit that It was not intended for 
delay. 



ALEXANDER McNEIL, The. 

fSe.» United Hydraulic Cotton-Press Co. v. The 

Alexander McNeil. Case No. 14,404; Brown 

V. Same, Id. 1,988: Coyne v. Same, Id. 

3,312a; Southern Bank v. Same, Id. 13,186.] 



Case No. 178. 

The ALEXANDRIA. 

[10 Ben. 101.]' 

District Court, S. D, New York. " Sept., 1878. 

CoLLi>iox— Damages— IxTEKEST ox Pbmuiiuagb— 
Cdstody of Cakgo. 

1. In a collision case the owners of the in- 
jured vessel may recover interest on the sum 
allowed them for the demurrage of their ves- 
sel. 

[Disapproved in Johanssen T. The Blolna, 4 

l^cd. Rep. 574, 575.] 
[See note at end of case.] 

2. A reasonable sum for the care and cus- 
tody of cargo is also to be allowed, but not in- 
terest on the value of the cargo. 

[In admiralty. Libel by William B. Byrnes 
and others, owners of the barkentlue C. L. 
' Pearson, against the steamship Alexandria, 
for damages sustained by collision. Decree 
for libelants. An appeal was taken to the 
circuit court, and there affirmed.] 

Scudder & Carter, (G. A. Black,) lor libel- 
lants. 

H. Nicole, for claimants. 

CHOATE, District Judge. Exceptions to 
tlip report of a commissioner on the amount 
of the damages sustained by the libellants 
in a case of collision. One of the items al- 
lowed is demurrage, or an allowapce for the 
loss of the use of the .libellants' vessel while 
being repaired. It was agreed between the 
parties that the fair rate of demurrage was 
sixty dollars per day, making this item $1,- 



MReported by Hon. William Cranch, Chief 
Judge.] 

•I M....,,i.|-p(i i>y lioltprr D. BiMiodict. Esri., and 
Belli. L. Benedict, Esq., and here reprinted by 
permission.] 
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920. The libeUants claimed interest on this 
item, which was refused by the commission- 
er, to which refusal the libellants except 
It seems to me that the libellants are en- 
titled to interest on this item from the date 
of the commencement of the suit. The item 
itself Is allowed because it is a loss directly 
caused by the collision, and sustained by 
the libellants. That loss had been sustained 
prior to the cpmmencement of the suit 
They have been kept out of it since that 
time by the defense interposed in the suit 
Their indemnity obviously will not be com- 
plete unless interest is allowed. The case 
comes within the principle of the case of 
The America, [Case No. 285.] In the case 
of Mailler v. Express, etc.. Line, 61 N. Y. 
316,' it was expressly ruled by the New 
York court of appeals that interest should 
be allowed on an item of damages of this 
character. It seems to have been once the 
rule of the common law that interest will 
not be allowed on an imliquldated claim 
for damages, even In cases sounding in the 
contract, but this rule has been greatly 
modified. In the case of Foster v. Goddard, 
[Case No. 4,969,] tried in the ch-cult court 
of the United States in this district, before 
Judge Blatchford and a jury, the case being 
assumpsit for services of a mercantile agent 
on a quantum meruit, the jury were in- 
structed that having found the value of the 
service, they should add interest from the 
commencement of the suit The case went 
to the supreme court, and the judgment was 
affirmed. This ruling seems not to have 
been questioned there. Goddard v. Foster, 
17 WaU. [84 U. S.] 123. The disallowance 
of interest In the present case is said to be 
in accordance with the practice in this court; 
but I am referred to no case where the 
court has actually passed upon the question. 
Damages in collision cases in the courts of 
admiralty are, In general, to be estimated 
"in the same manner as la other suits of 
like nature for injuries to personal prop- 
erty." The Baltimore, 8 Wall. [75 U. S.] 
385.* It cannot be claimed, therefore, that 
the disallowance of this claim for interest 
can rest on any principle as to computhig 
damages peculiar to this court as a court of 
admiralty. This exception is therefore al- 
lowed. The commissioner rightiy held the 
claim for damages, by reason of the pro- 
longation of the subsequent voyage, too re- 
mote and speculative to be allowed. He 
also oorrectiy held upon the testimony xhat 
the sum allowed for the care and custody 
of the cargo was a reasonable compensa- 
tion therefor. So, also, he properly disal- 
lowed the claim for interest on the cargo 
during its detention. Full damages were al- 
lowed for the injury to the cargo with in- 
terest. Libellants' 1st exception sustained, 



^■[See. contra, White v. Miller, 71 N, Y. 135, 
78 N. Y. 393.] 

*rSee, also. The Cayuga, 14 Wall. (81 U. S.) 
270.] 
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2d and 3d overruled. Claimants' exception 
OTerruled. 

[NOTE. Demurrage for the detention of an 
injured boat while undergoing repairs was al- 
lowed without mention of interest in the fol- 
lowing: Williamson v. Barrett. 13 How. (o4 
U. S.> 101; The Cayuga v. Hoboken Land & 
Imp. Co., 14 Wall. (81 U. S.) 270: The Favor- 
ite V. Union Ferry Co., 18 Wall. I8o U. S.) 
508: The Potomac v. Cannon, 105 TJ. b. 630; 
The M. M. Caleb, Case No. 9,683. In Jo- 
haussen v. The Bloina, 4 Fed. Rep. 5 1 3, the 
disrrict court for the eastern district of New 
York decided that it was not in accordance 
with the practice in that district to allow in- 
terest on demurrage, but after a review of the 
rtuthnrities. including The Alexandria, Case No. 
178, held that at most the allowance of inter- 
est was within the discretion of the court. The 
allowance of interest was refused m The Isaac 
Newton, Id. 7,091.] 



Case No. 179. 

The ALEXANDRIA. 

BYRNES V. The ALEXANDRIA. 

[8 Reporter, 390.] 

Circuit Court, S. D. New York. July 3, 1879.* 

Collision— Between' Steam and Sail— Duty to 
Stop oh Change Course — Istekest os Judg- 
ment. 

[1. Where a steamer bound for the open sea 
observes a bark less than a mile distant ap- 
parently getting under way, but drifting across 
the steamer's bow from starboard to port, and 
the steamer puts her helm to starboard, and 
keeps on at full speed, she is liable for the re- 
sulting collision if it could have been avoided 
by porting her helm, or by reversing or slacken- 
ing her speed after sighting the bark.] 

[2. In affirming a decree of the district coiirt 
awarding damages for a collision, which in- 
cluded interest to the date of its entry, interest 
should be allowed only upon the damages as- 
sessed, and not upon the amount of the decree 
itself.] 
[See Pinckney v. Singleton, 2 Hill, (S. O.) 
343; In re Fuller, Cnse No. .'kUH; Quivey 
v. Hall, 19 Cal. 97; Heidenheimer v. 
.Johnston, (Tex. Snn.'k IH R. W. Rep. 46; 
Corcoran v. Doll. 32 Cal. 82.] 
13. Questioned in The Eloina, 4 Fed. Rep. 
574, as to the effect of this decree in affirming 
The Alexandria, Case No. 178, in respect to the 
allowance of interest ou demurrage.] 

[In admiralty, ^ibel by William B. Byrnes 
and others, owners of tlie barkentine C. L. 
Pearson, against the steamship Alexandria, 
for damages sustained by collision. Decree 
for libelants, reported In The Alexandria, 
Case No. 178. Claimants appeal. Decree af- 
firmed.] 

[Facts Found by the Court.' 

[(1) At about five o'clock in the morning of 
the 19th of May, 1876, the barkentine C. L. 
Pearson, owned by the libelants, and laden 
with a full cargo, started on a voyage from 
New York to Japan. She was of 604 tons 



HAffirming The Alexandria, Case No. 178.] 
=[The "Facts Found by the Court," the "Con- 
clusions of Law," and the concluding para- 
graph of the opinion, included within the brack- 
ets, were obtained from the records at the 
clerk's office.] 
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burthen, and her length over all was 1G5 
feet. Her draft was about sixteen feet. A 
tug took her below the Narrows. The pilot 
left her about 9:30 in the forenoon after she 
got out into the open sea. The wind was 
light from the westward, but so long as she 
had the ebb tide with her she made a little 
headway. About 1 P. M. the captain, observ- 
ing that she was drifting with the flood tide, 
which had then made, and that the wind had 
all died out, let go his l^edge anchor, and, 
paying out forty or fifty fathoms of hawser, 
lay at anchor waiting for wind. Some of the 
sails remained set, but hanging loose against 
the masts, and the yards were properly 
braced. She lay with her head out to sea, 
and against the tide, which was running to 
the northward and westward. Her position 
was a very little to the southward and east- 
ward of the fairway buoy in Gedney's chan- 
nel, which is a little to the southward of the 
middle of the channel, and in tne deepest 
water. The channel is about 1,200 feet wide, 
and the water where the vessel lay was 
more tlian 21 feet deep at mean low tide. 
The day was clear, and the vessel was dis- 
tinctly visible many miles away in every di- 
rection. The weight of the kedge was not 
far from four hundred pounds. It was suffi- 
cient to hold the vessel in position as the 
wind and tide then were. 

[(2) A little before four o'clock in the after- 
noon, a light breeze sprang up from the 
southwest, and the captain set about getting 
under way again. For this purpose he prop- 
erly trimmed the sails that were set, and be- 
gan heaving on the anchor. The tide was 
the last quarter of the flood, and still setting 
pretty strong to the northward and west- 
ward. Soon after they commenced heaving 
on the anchor, and when they had got twelve 
or fifteen fathoms of the hawser inboard, the 
barkentine was struck by the steamship 
Alexandria In her stem, a Uttle to the star- 
board of the stem port, and cut Into about 
eleven feet, and dovra to the water's edge, a , 
line but slightly angling across the keel to 

port 

[(3) The Alexandria was a steamship of 
1,623 tons burthen, about three hundred feet 
long, and drawing 21 ft. 6 in. She left New 
York at ten minutes past two that afternoon^ 
with a full cargo, bound for Glasgow. She 
had a pilot on board, who continued in 
charge of her navigation until after the colli- 
sion. The captain and pUot were on the 
bridge, and the second mate near by, wnere he 
could pass the orders from the bridge to the 
wheel. There was no lookout specially as- 
signed to duty, but the first mate was on the 
forecastle, so situated that he could look out, 
though he was also engaged looking after his 
watch, who were at the time employed In 
cleaning up and getting the ship ready for 
sea. Just before the ship turned the tail of 
tlie Roemer, so as to pass from the Swash 
into Gedney's channel, the captain discovered 
the barkentine apparently at anchor. He- 
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gave her no special attention at tlie tiipe, 
and did not speak to the pilot about her. 
The vessels were tlien about a mile apart, 
and the steamer going at her usual speed of 
about ten knots an hour. -After getting out 
of the Swash channel, the ship was put on a 
course of east by north, and this brought the 
barkentine a little off her starboard bow, and 
about three quarters of a mile away. The 
captain and pilot then saw the barkentine, 
and judged she was a httle to the southward 
of the buoy. It is usual in going out through 
Gednoy's channel to pass as near as is con- 
sistent with safety to the buoy. The course 
taken was intended to carry tiie ship some- 
what to the northward of the buoy and of 
the barkentine. \vhen the vessels were about 
half a mile apart the captain observed the 
barkentine drawing a littie ahead, and her 
bow falling off somewhat to th'e eastward. 
No attention was paid to this movement, but 
when the vessels were only a quarter of a 
mile or thereabouts apart, and when the 
barkentine appeared to be drifting to the 
northward and westward, the helm was star- 
boarded, still with the intention of passing 
her to the north. A littie later, when the 
barkentine seemed to be drifting further 
across the bow of the steamer, the wheel 
was put hard to starboard, and the engine 
stopped and backed. When this last move- 
ment was made the vessels were not more 
than five hundred feet apart, and the colli- 
sion could not in that way be avoided. The 
steamer could not have been stopped in go- 
ing less than nine hundred feet. 

[(4) Had the wheel been ported, instead 
of starboarded, when the change in the posi- 
tion of the barkentine was first discovered, 
or had the engine been stopped until the 
actual movement of the barkentine was as- 
certained, the collision would not have oc- 
curred. 

[(5) The damages sustained by the libel- 
ants, as found by the district coxurt, and 
not objected to on the appeal, amount to 
$13,189.22, as of July 2, 1878. 

[Conclusions of Law. 

[(1) That the collision was caused solely by 
the fault of the Alexandria. 

[(2) That a decree should be given in favor 
of the libelants for the sum of $13,189.22, 
and interest from July 2, 1878, at the rate 
of six per cent per annum, or so much there- 
of as Is not for interest allowed by the com- 
missioner in stating his account or by the 
court] 

E. H. Nicoll, for libelants. 
Scudder & Carter, for claimants. 

WAITE, Circuit Justice.' I have no doubt 
wliatever of the liability of the steamship 

'[This cause was heard by Mr. Chief Justice 
Waite, holding the circuit court for the south- 
ern district of New York, pursuant to Rev. St. 
§ 617, at the request of Mr. Justice Hunt, al- 
lotted to the second circuit] 



for tills collision. It happened in broad day- 
light when there was no wind, and nothing 
to prevent her keeping out of the way, as it 
was her duty to do, if those in charge of her 
navigation had acted with ordinary pru- 
dence and foresight The fact that the bark- 
entine was lying at anchor tn such a place, 
with her sails set, was evidence to the mind 
of a skilful navigator that she was waiting 
for the wind, and would be likely to get 
under way as soon as she could. The tide 
was running to the northward and westward, 
so as to carry the drift in that direction. The 
wind also, which met the steamer just before 
she came out of the Swash channel, was 
from the southwest Under these circum- 
stances any one at all acquainted with nav- 
igation ought to have known that, when 
the barkentine did attempt to get under 
way, she would almost necessarily drift 
somewhat in the direction of the wind and 
tide before her sails could draw so as to take 
her ahead. When, therefore, the captain of 
the steamer, half • a mile away, saw the 
barkentine first heaving ahead, then swinging 
her bow off to the northward, and finally 
drifting bodily somewhat in the same direc- 
tion, he ought to have known she was get- 
ting imder way, and governed himself ac- 
cordingly. Had he, when he first discov- 
ered that the vessel was in motion, ported 
his wheel, stopped his en^ne, or even slack-r 
ened his speed, there probably would have 
been no collision. Instead of that, he star^ 
boarded, and kept on at full speed, imtil it 
was impossible to keep the vessels from 
coming together. It needs no argument to 
show that this was the very worst thing that 
could have been done, if, as the captain ot 
the steamer says, the barkentine was drift- 
ing rapidly to the northward and crossing 
his bows. In this, however, I think he is 
n'istaken, and that the collision actually oc- 
curred by reason of an attempt on the part 
of the steamer, when she set her course 
originally, to pass too near. Undoubtedly the 
barkentine drifted somewhat to the north- 
ward, "but it could not have been far. Be- 
tween the time the captain first discovered 
her in motion and the collision was not to 
exceed three minutes. The steamer, going 
at ten knots an hour, only went half a mile. 
The drawing ahead which was first seen im- 
doubtedly began with the heaving on the an- 
chor. As soon as the hawser shortened, so 
as to weaken the hold of the anchor, the 
drift may have commenced under the com- 
bined action of the wind and tide, but the 
movement could not have been very great, 
for so long as the anchor was on the gi'ound, 
while It might not keep the vessel in place, 
it would to a greater or less extent retard 
her progress. That it was on the ground is 
shown by the fact that the hawser was cut 
when the steamer took the barkentine in 
tow. Under such oircunistinces the drifting 
of the vessel ought not to have embarrassed 
the steamer, and it is clear to my mind that 
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the collision was caiised alone by her nnskil- 
ful and careless navigation. The kedge an- 
chor, though light, was sufBcient to hold 
the bartentine in place with the wind and 
tide as they were. It was, therefore, not a 
fault to put that out instead of a heavier one. 
It was only when they commenced heaving 
the anchor in, that the drift commenced, 
and that ought to have been allowed for by 
the steamer when she made her calculations 
for passing. There was plenty of room on 
both sides, and a prudent navigator woiild 
have gone far enough away to have avoided 
all chances of danger by any movement of 
the vessel while getting imder way. 

No objection is made here to the amotmt 
of the decree in the district court. That, 
therefore, may be taken as the basis of the 
decree here, adding Interest from the date 
of that decree only on the amount of the 
damages, exclusive of the interest allowed 
below. A decree may be prepared lor the 
libelants.]^ 



Case No. 180. 

ALEXANDRIA v. BOWNB. 

[1 Craach, C. C. 124.]' 

Circuit Court, District of Columbia. Jane 

Term, 1803. 

Pleaiiing— Issue — ^Informawtt. 

If in an action of debt upon a bond with col- 
lateral condition, the entry of the pleadings be 
"covenants performed," "joined," the court will 
send the cause back to the rales as not being 
at issue. 

At law. * Debt on auctioneer's bond, for 
the penalty of $10,000, with a profert. On 
the back of the declaration is an indorse- 
ment in these words: "The plaintiff asdgns 
for breach of the condition of the said bond 
in the declaration mentioned, this, to wit, 
that the said M, P. Bowne," &c„ "have 
failed to pay to a certain Thomas Patton, 
the administrator of S. Wallace, deceased, 
£15, 9s. 8d. due and owing from them as 
vendue masters to the said Thomas Patton, 
as administrator as aforesaid, for the sales 
at vendue, of certain goods, wares, &c., de- 
posited with the said Bowne, &c., in the 
year 1795, by the said S. Wallace, deceased, 
and by them sold at vendue as aforesaid." 
"Declaration filed April, 1802— May, rule 
plea— June, oyer of the bond and covenants 
performed, joined." .The plea is not filed, 
but only noted on the minutes. There was 
no replication. 

THE COURT sent the cause back to the 
■ rules after striking out the entry of issue 
joined. 

KILTY, Chief Judge, absent 

^fFrom records of the court.] 
^[Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 181. 

ALEXANDRIA v. BROCIiETT. 

[1 Craach, C. 0. 505.]^ 

Circuit Court, District of Columbia. Jaly 
Term, 1808. 

EviuENCE— Witness— CoMPETENCT — Pleading. 

1. Citizens of Alexandria are not competent 
jurors in an action of debt for the penalty of 
a by-law of the corporation, but are competent 
witnesses. 

[Followed in Pomery v. Slacum, Case No, 
11,262.] 

2. A by-law, approved on the 27th of March, 
will not support an averment of a by-law 
passed on the 26th. 

At law. Debt for the penalty of a by-law 
of the corporation of Alexandria, against 
burning oyster-shells on a brickkiln, with- 
out a license. 

Mr. E. J, Lee, for defendant, objected to 
the jurors, because they were citizens of Al- 
exandria, and the penalty enured to the ben- 
efit of the corporation; and cited Hanson v. 
Pelrcy, 1 Morgan, Essays, 280; Rex v. Car- 
penter, 2 Show. 47; City of London v. Un- 
free Merchants, Id. 146; 3 Bac. Abr. 252. 
tit "Juries B;" Co. Litt. 154, 156, 157, 158a; 
Mellor V. Spateman, 1 Saund. 344. 

Mr. Swann, contra, observed that in the 
case from Morgan's Essays, the litigation 
was between the corporation and a stranger, 
but here it is between the town and one of 
its citizens. 

THE COURT overruled the objection, and 
also an objection by the defendant to the 
admission of J. Mandeville, a citizen of Al- 
exandria, as a witness for the plaintiffs. 1 
Lofift's Gilb. Ev. 240; Rex v. Mayor, etc., 
of London, 2 Lev. 231; Bull, N. P. 290; 
Trials per Pais, 385. 

The jury foimd a verdict for the plaintiffs, 
subject to the opinion of the court, upon the 
competency of George Deneale and Joseph 
Mandeville, two of the citizens of Alexan- 
dria, as witnesses for the plaintiffs. 

THE COURT, upon consideration, granted 
a venire facias de novo, upon the ground 
of the incompetency of citizens of the town 
as jurors; but were of opinion that they 
were competent as witnesses. 

THE COURT also (DUCKETT, Circuit 
Judge, absent) refused to suffer a by-law, 
approved by tlie mayor of Alexandria on the 
27th of March, to go in evidence to support 
the averment of a by-law passed on the 26th, 
which was the day on which It was passed 
by the common council. 

^Reported by Hon. William Cranch, Chief 
Judge.] 
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Case Ifl'o. 182. 

ALEXANDRIA v. BROCKETT. 

[2 Craneh, C. 0. 13.]^ 

Circuit Court, District of Columbia. Nov. 
Term» 1810. 

Instructions— Matter in Issue. 

TMien the issue is joined upon a matter of 
law, the court will not. at the prayer of either 
party, iustruct the jury upon the matter of law 
submitted to the jury by the pleadings. 

At law. Debt for the penalty of two hun- 
dred dollars Tinder a by-law against burning 
oyster-sbells in Alexandria. 

The defendant pleaded that the penalty of 
the by-law was not a reasonable penalty, 
upon which the plaintiff took issue. 

Upon this issue the plaintiff moved the 
court to instiTict the jury that If they should 
be satisfied that In the year 1803 (the year 
the by-law was passed) the yellow fever 
prevailed In the town, and was generally 
supposed to have been caused by burning 
oyster-shells, then the penalty was reason- 
able. 

THE COURT (THRUSTON, Circuit Judge, 
absent) refused to give any instruction 
to the jury upon the subject, the parties 
having by their pleadings put the rea- 
sonableness of the penalty in issue to the 
Jury. If the party offers an issue as to mat- 
ter of law, the other party may demur; if 
he joins Issue, he cannot afterwards submit 
the matter of law to the court. 



Case No. 183. 

ALEXANDRIA v. CORSE. 

[2 Craneh, C. C. 3G3.]* 

Circuit Court, District of Columbia. Nov. 
Term, 1822. 

Principal and Sukett — LiiABiLixr op JSurety— 
Want of Skill— Gross Negligence. 

The surety in an official bond, conditioned 
that the principal shall faithfully execute the 
duties of his office, is not liable for the honest 
error, in judgment or want of skill, of the prin- 
cipal. But gross negligence is want of fidelity. 

At law. Debt, against the surety of one 
Talbot, an Inspector of fish, Upon his oflaclal 
bond faithfully to execute the duties of the 
office. 

Mr. Iklason, for defendant, prayed the court 
to instruct the jury that the defendant was 
not liable upon this bond, for honest error 
In judgment, or want of still; and cited 
[President, etc., of Union Bank v. Clossey,] 
10 Johns. 27L 

THE COURT, (THRUSTON, Circuit Judge, 
absent,) at -the prayer of the defendant's 



counsel, Instructed the jury, that the defend- 
ant was only liable for the faithful discharge 
of Talbot's duty as inspector, and was not 
liable for his honest error in judgment, or 
want of skm. 

But the court, at the prayer of the plain- 
tiff's counsel, further instructed the jury, 
tiiat If the inspector was guilty of gross neg- 
ligence in examining the fish, he did not 
faithfully execute the duties of his office in 
that respect 



ALEXANDRIA (FOWLS v.) 
[See Fowle v. Alexandria, Case No. 4,993.] 



ALEXANDRIA (HOOB t.) 
tSee Hooe v. Alexandria, Case No. 6,666.} 



ALEXANDRIA, (HOOE v.) 
[See Hooe v. Alexandria, Case No. 6,667.] 



AT.EXAXDRIA, (LYLBS v.) 
[See Lyles v. Alexandria, Case No. 8,623.] 



ALEXANDRIA, (LYLES v.) 
[See Lyles v.^ Alexandria, Case No. 8,624.] 



*riteported by Hon. William Craneh, Chief 
Judge.] 



Case No. 184. 

AI/EXANDRIA v. MANDEVILLE. 

' [2 Craneh. C. C. 224.]« 

Ckcuit Court, District of Columbia. Nov. 
Term, 1820. 

Streets — Paving — Local Assessments — Evi- 
dence. 

1. It is not necessary that an order of the 
common council for the pavement of any par- 
ticular street should be passed as a by-law 
and submitted to the mayor for his approba* 
tion. 

2. Upon a motion for judgment against a pro- 
prietor of lots, liable for the expense of pav- 
ing the street opposite the lots, the c^urt will 
not receive evidence that the pavement was 
badly done. 

This was a motion by Mr. Taylor, attorney 
for the common council of Alexandria, for 
judgment against Joseph. Mandeville, for his 
proportion of the expense of paving Pitt 
street, betweai Cameron and Queen streets, 
th ' recovery of which, by motion, Is author- 
ized by the amended charter of the 25th of 
February, 1804, § 11, (2 Stat. 255.) 

By the by-law of the 7th of September, 
1802, the proprietor of a lot is liable to a tax 
of $1*32, on every front foot of his lot on a 
street sbcty-slx feet wide, which should 



HKeported by Hon. William Craneh, Chief 
Judge.] 



ALEXANDRIA (Case No. 187) 

thereafter be ordered by the counsel to be 
payed. The street in question had been or- 
dered to be paved, the tax had been de- 
manded, and payment refused, and due no- 
tice given of the present motion. 

Mr. Swann, for defendant, offered to ^ 
prove that the order for the paving of Pitt 
street, between Cameron and Queen streets, 
was not passed as a by-law after three read- 
ings, agreeably to the rules adopted by the 
common council. 

THE COURT (THKUSTON, Circuit Judge, 
absent) refused to permit such evidence to 
be given, deemhig it irrelevant and imma- 
terial. 

He also offered evidence that the pave- 
ment was badly done. But the court reject- 
ed the evidence; and in the case of Com- 
mon Council V. Swann, [Case No. 3,066,] at 
the same term, decided (THRUSTON, Cir- 
cuit Judge, absent) that it was only compe- 
tent for the defendant to show that the con- 
tract made by the common council for the 
pavement was not fairly made, or fraudu- 
lent, or not with good faith. 

Judgment for the plaintiff. 



[1 Fed. Cas. page 894] 



Case No. 186. 

ALBXAJSTDRIA v. PATTEN. 

[1 Cranch, C. C. 294,]* 

Circuit Court, District of Columbia. Mar«h 

Term, 180G. 

Pleading— Teni>eh—Fkocedl'he. 

The plaintiff, upon a plea of tender, cannot 
take out the money and proceed for more. 
[Cited in Ye Seng Co. v. Corbitt, 9 Fed. Rep. 
431.1 

At law. Plea of tender, &c. Before trial 
of the issue, 

Mr. Swann, for plaintiff, moved the court 
for leave to talce out the money and go on 
for the balance of his claim. Bsp. N. P. 161. 

THE COURT thought the plaintiff could 
not take the money out and then proceed 
for more. 

[NOTE, This case seems to have proceeded 
to judgment, which was for defendants. Plain- 
tiffs excepted to the instructions of the trial 
judge, and obtained a reversal by the supreme 
court on writ of error, — see Mayor, etc., of 
Alexandria v. Patten, 4 Cranch, (8 U. S.) 317 r 
but the above ruling was not involved in the 
case before the supreme court.] 



Case No. 185. 

ALEXANDRIA v. MOORE. 

[1 Cranch. C. C. 440.]^ 

Circuit Court, District of Columbia. July 
Term, 1807. 

Pl.KAlUNG. 

Debt on an nuctioneer's bond; plea, general 
performance. Replication, that the auctioneer 
did not pay over money to A and B. A re- 
joinder that it had not been established, by a 
judgment, that money was due to them by the 
auctioneer, is an issuable plea, to set aside an 
ollice judgment. 

At law. Debt on an auctioneer's bond; 
plea, general performance; special replica- 
tion, that Moore, the auctioneer, had not 
paid money to Archer and to VoweD, which 
he had received as auctioneer. 

At the first term after office-judgment, and 
to set it aside, Mr, C. Simms, for defend- 
ant. Patten, (one of the sureties,) offered a 
rejoinder that Archer and Vowell respective- 
ly had not proved, by a suit and judgment, 
that the money was due from Moore to 
them. 

Mr. E. J. Lee, for plaintiff, objected that 
it is not pleaamg to issue within the mean- 
ing of the act of Virghiia, 12th December, 
1792, § 28, p. 78, and that it will drive tdm 
to a special demurrer. 

But THE COURT (nem. con.) admitted the 
replication, because it was an issuable plea, 
and if bad it is bad on general demurrer. 

^Reported by Hon. William Cranch, Ciiief 
Judge.] 



Case No. 187. 

ALEXANDRIA v. ^VISE. 

[2 Cranch, C. C. 27.]^ 

Circuit Court, District of Columbia. Julj 
Term, 1811. 

Taxes— Liability of Lots ik ALEXAxnitiA. 

The lots lying west of West street, in Alex- 
andria, are liable to be taxed Uke other lots in 
the town. 

This was a motion for judgment for taxes 
on a range of lots lying on the west side 
of West street, in Alexandria. The ques- 
tion was whether the jurisdiction of the 
corporation extended over those lots. 

The act of assembly of Virginia of the 
10th of December, 1796, recites that, "Where- 
as several additions of lots, contiguous to 
the town of Alexandria, have been laid off 
by the proprietors of the land In lots of half 
an acre each, extending to the north, to a 
range of lots on the north side of a street 
called Montgomery; upon the south to the 
line of the District of Columbia; upon the 
west to a range of lots on the west side of 
West street, and on the east to the river 
Potomac; that many of the lots in these ad- 
ditions have already been built upon, and 
many more will soon be improved:— Ahd 
whereas it has been represented to the gen- 
eral assembly that the inhalbitants residing 
on the said lots are not subject to the reg- 
ulations made and established for the or- 
derly govenunent of the town, and for the 
preservation of the health of the inhabitants 



* [Reported by Hon. 
Judge.] 



William Cranch, Chief 
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by the prevention and removal of nuisances, 
upon which their prosperity and well-being 
does very much depend ;-^ection 1. Be it 
tlierefore enacted, that each and every lot 
and part of a lot within the aforesaid limits 
on wliieh at this time is built a dwelling- 
house of at least sixteen feet square, or 
equal thereto in size, with a brick or stone 
chimney, and that each and every lot within 
said limits which shall hereafter be built 
upon, shall be incorporated with the said 
town of Alexandria, and be considered as 
part thereof." The 2d section provides for 
the removal of nuisances from any lots, 
within those limits, which were not incor- 
porated within the town; and by a subse- 
quent act the xmimproved lots within the 
same limits are "incorporated with," and to 
be "considered as a part of, the said town 
of Alexandria, and subject to the same reg- 
ulations as the other parts thereof." 

E. J. Lee, for defendant, contended, that 
the lots were to be considered as contiguous 
to the town, not in the town; and that they 
were subject only to the regulations respect- 
ing nuisances, and not liable to taxes. 

THE COTTRT, however, (PITZHUGH, 
Circuit Judge, absent,) was of opinion that 
the jurisdiction extended over the range of 
lots west of West street; and that, by the 
acts of Virginia, those lots were incorporat- 
ed with, "and to be considered as part of, tho 
town, and subject to the same regulations 
as the other parts thereof." See Act Va. 
1785. 1786, 1796. 



ALEXANDRIA CANAL CO., (SWANN v.) 

[See Swana v. Alexandria Canal Co., Case No. 
13,671.] 



ALEXANDRIA, ETC., R. CO., (HAY v.) 

tWee Hay v, Alexandria, etc., R. Co., Case No. 

0,254.] 



ALEXANDRIA WATER CO., (A-\nL v.) 

[i5ee Avil v. Alexandria Water Co., Case No. 

679.] 



Case No. 188. 

ALFONSO V. UNITED STATES. 

[2 Story, 421.]^ 

Circuit Court, D. Massachusetts. Oct. Term, 

lSi8. 

Evidence — Expert TESTtsroxy — Competenct — 
Estoppel — Customs Duties. 

1. Where, in a writ of error, exception was 
taken to the admission by tne judge of the 
testimony of merchants and appraisers iu Bos- 
ton, in respect to the market value of sugars 
iu Cuba, it was hrld. that, the market value 
being a question of opinion, as well as of fact, 
such testimony was admissible, as being in the 

HKeported by William W. Story, Esq.] 



nature of evidence by experts, and of the same 
degree as the evidence of merchants in Cuba. 
[Cited in Chaffee v. IT. S., 18 Wall. (85 U. S.) 

542: U. S. V. 140,650 Clapboards, Case 

No. 15,935.] 

2. Exception being, also, taken to the ad- 
mission of certain evidence, as to prior fraudu- 
lent shipments to other parties, made by B., the 
shipper of the sugar for the claimants, the 
^udge refused to affirm, that the evidence was 
improperly admitted. 

LCitod in U. S. v, 146,650 Clapboards, Case 
No. 15,935.] 

3. Exception being, also, taken to the admis- 
sion of other invoices of shipments in July and 
August, (this shipment being made in May,) 
to show the market value of sunar, it was hrjd 
that they were properly admitted. 

lUited in TJ. S. v. 146,650 Clapboards, Case 
No. 15.935.] 

4. The phrase "actual cost" in the revenue 
act of 1799, c. 128, [1 Stat. G77,] means the ac- 
tual price paid in a bona fide purchase, and not 
the market value. 

[Cited iu U. S. v. Twenty-Six Cases Rubber 
Boots, Case No. 16,571; U. S. v. 150 Bales 
ot Unwashed Wool, Case No. 15,932b.] 

5. Where a bill alleged that certain sugars 
were fraudulently invoiced at a sum less than 
"their actual cost and fair market value," 
which question was directly put in issue by 
the pleadings, and the judge charged the jury* 
"that if the goods were found to be invoiced 
below their fair market value, with intent to 
defraud, &c., they should find a verdict for the 
government," to which instruction exception 
was taken by the plaintiff, it was hdd that 
the instruction was proper. 

6. Heldf also, that the agent of the claimants, 
having assumed, in his oath to the invoice or 
entry of the shipment, the position of a pur- 
chaser, he could not avail himself of the de- 
fence that he was not a purchaser, but a pro- 
ducer or manufacturer. 

LUited m Ixieke v, U. S., Case No. 8,442.] 

7. It seems, that the revenue act of 1799, c 
28, only applies to cases where an actual pur- 
chase has been made. 

[Cited in U. S. v. Twenty-Six Cases Rubber 
Boots, Case No. 16,571: U. S. v. Auff- 
mordt, 7 Sup. Ct. Rep. 11^, 122 U. S. 204; 
19 Fed. Rep. 894.] 

[8. Cited in Greely v. Thompson, 10 How. (51 
U. S.) 237, in support of the proposition that 
the appraisement should be as of the time of 
the exportation of the goods to this country.] 

[Error to the district court of the United 
States for the district of Massachusetts.] 

[At law. Libel of seizure for forfeiture of 
certain sugar, (Gonzalo Alfonso, claimant.) 
Judgment of forfeiture to United States. 
Claimant appeals.] 

Writ of error to a judgment rendered in 
the district court. The original suit was a 
libel of seizure of 100 boxes of sugar for 
an alleged forfeiture imder the 66th sec- 
tion of the revenue act of 1799, c. 128, [3^ 
Bioren & D. Laws, 198, 1 Stat. 677,3 be- 
cause "the actual cost of the said sugars at 
the place of export was not, nor was the 
fair market value thereof the said sum of 
three reals for each arroba, (at which they 
were invoiced,) but that the said sugars were 
so invoiced falsely and fraudulently, and with 
a design to evade a part of the duties, pay- 
able thereon to the United States, and that 
the actual cost, or fair market value, of the 
said sugars at the place of export was a 
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much larger sum, to wit, the sum of four 
reals and a half for each arrotoa;" contrary 
to the statute, &c. The claimant, in his plea 
and answer, averred, that "the said merchan- 
dise was not imported contrary to law, and 
because," he says, "that the actual cost and 
fair market value of the same at the place 
of export, was the sum of three reals for 
each arroha, and no more, and that the said 
merchandise was not invoiced at that rate 
falsely and fraudulently, and with design 
to evade the payment of a part of the duties 
payable thereon to the United States, as in 
the said libel is alleged." The replication 
puts the matter of the plea and answer in 
issue, denying their truth. The cause was 
heard by a jury, who found a verdict for the 
United States. At the trial, a bill of excep- 
tions was taken by the claimant, which was 
as follows: "The libellants offered to prove 
by the testimony of appraisera of the custom 
house and merchants resident in Boston, en- 
gaged in tlie importation and sale of sugars, 
and who derived their knowledge on the sub- 
ject from letters and invoices received by 
themselves in the usual course of their busi- 
ness, and from Inspection of the sugars in 
question, or samples of them, and from their 
general knowledge of the business, what was 
the market value of these sugars in Ma- 
tanzas at the time of exportation. The claim- 
ant objected to the competency of this evi- 
dence, there being in the case the deposition 
of witnesses, taken by the claimants, resi- 
dent in Matanzas at the time of exporta- 
tion, as to the market value of these sugars; 
but the objection was over-ruled and the 
evidence admitted. The government, in or- 
der to show a design to defraud In the pres- 
■ent case, offered to prove by the appraisers, 
that, on one former occasion, they thought 
nn invoice of sugars shipped by one Bum- 
ham, by whom this lot was also shipped in 
behalf of the claimant, and by whom it was 
invoiced, to be rated below the market value: 
though no information of such opinion was 
given to the importer or exporter; and that, 
on one other occasion, said appraisers had 
put up an invoice, sent by the same person, 
believing the same to be rated too low, and 
the consignee had paid the advance, without 
making any objection; it not appearing, in 
either case, that the claimant was Interested 
therein, or had any knowledge thereof. The 
claimant objected to this evidence as incom- 
petent, but the objection was over-ruled and 
the evidence admitted. The government. In 
order to show that these sugars were in- 
voiced below the market value at the time of 
exportation, which was in April, offered in- 
voices of sugar, some of which were shipped 
hi July and August, it being in evidence that 
the market fluctuated, and what was the 
extent of such fluctuation according to the 
demand and supply. The claimant objected 
to this evidence, but the abjection was over- 
ruled and the evidence admitted. On the 
whole evidence, it appeared that these sug- 



ars were the produce of a plantation belong- 
ing to the claimant, in the island of Cuba, 
and sent by him to this country for sale: 
no evidence was offered to show what was 
the actual cost, and thereupon the claimant 
prayed the court to instruct the jury that 
the statute on wliich this information was 
founded did not apply to articles belonging 
to the producer or manufacturer, so as to 
render them liable to forfeiture if invoicefl 
below the market value; or, at least, not 
unless it was also proved that the actual cost 
to the producer or manufacturer was higher 
than the valuation of the invoice. But the 
learned judge refused so to Instruct the jury, 
and instructed them that if they believed 
the goods to be invoiced below their fair 
market value, with intent to defraud, &c., 
they should And a verdict for the govern- 
ment." Judgment having been rendered for 
the United States, a writ of error was 
brought by the claimant, and was argued at 
the present term. 

Francis C. Loring, for claimant 
Franklin Dexter, Dist. Atty., for the United 
States. 

Before STORY, Circuit Justice, and 
SPRAGUB, District Judge. 

STORY, Circuit Justice. I cannot but re- 
gret that the revenue laws have not under- 
gone a thorough revision and consolidation 
since the act of 1799, c. 128, [3 Bioren & 
D. Laws, 198; 1 Stat 677,] so as to cure the 
numerous defects, and supply the obvious 
omissions (not to speak of the repugnances 
of the later legislation), which experience 
has demonstrated to exist in that act In- 
stead of a plain and uniform statute to reg- 
ulate this whole matter, we are now driven 
to an examination of numerous laws, which 
have been since passed upon the same sub- 
ject, the provisions of which are not always 
easily reconcilable with each other, and 
whidi present almost endless embarrass- 
ments and questions, in their actual applica- 
tion. It is a matter of surprise, that con- 
gress should have left this whole system in 
such an imperfect state, after the experi- 
ence of nearly a half century has shown its 
inadequacy, and have rested satisfied with 
occasional amendatory laws, which have 
covered a few blots only, and introduced 
many new controversies as to their true in- 
terpretation and extent The court, how- 
ever, must act upon the system as it is, with 
a consciousness, however, that, in many 
cases, it is obliged to rely upon a measuring 
east of opinion, without being able to re- 
solve many difficulties to its own entire sat- 
isfaction. 

I shall consider the objections, in the order 
in which they stand in the bill of excep- 
tions, as at once natural and convenient, 
premi^ng, however, that upon the state of 
the pleadings, the true issue before the jury 
was, whether the sugars In question were in- 
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voiced at the port of export, according to 
their "actual cost and fair market value," 
to wit, tliree reals and no more, without 
any design falsely and fraudulently to evade 
the payment of the proper duties. The issue 
was not, whether they were invoiced accord- 
ing to their "actual cost" alone, but accord- 
ing to their "actual cost and true market 
value," coupling them together, and using 
them apparently as equivalent expressions. 
This is a most important consideration to 
be borne in mind in examining the argu- 
ment, wliich has been addressed to the court, 
upon the charge of the district judge, and to 
which I shall have occasion hereafter to re- 
fer. The first exception is to the admission 
of the evidence of the appraisers, and of 
merchants in Boston engaged in the impor- 
tation and sale of sugars, as to the market 
price thereof at the port of export. The 
objection seems to he founded upon this, 
that it is, (1) not the best evidence that 
the nature of the case admits of; (2) that 
It is mere hearsay. But it appears to me, 
that the objection is not supportable, upon 
either groimd. In the first place, the mar- 
ket value is necessarily a matter of opinion, 
as well as of fact, or rather of opinion gath- 
ered from facts. How are we to arrive at 
It? Certainly not by the mere purchase 
made by a single person, or by purchases 
made by a few persons; for In either case, 
they may have purdiased above or below 
the market price, or the market price may 
be fluctuating, and the sales too few to Jus- 
tify any general conclusion. Buyers may re- 
fuse to buy at a particular price; sellers 
may refuse to sell at a lower price. In this 
state of things, we must necessarily resort 
to opinions of merchants and others, con- 
versant in trade, for their opinions, what, 
imder all the circumstances, is the fair mar- 
ket price or value of the goods. The mar- 
ket price or value, therefore, must in most 
cases, if not in all, be a matter of fact mixed 
up with opinion, for it must necessarily in- 
clude a general price or value in the mar- 
ket, deducible from various averages, and ap- 
proximations, and the different qualities of 
the same class of goods. In the next place, 
the knowledge of the market price being 
thus, at least in part, a matter of skill, judg- 
ment, and opinion, it Is in no just sense 
mere hearsay; but it is in the nature of the 
evidence of experts. If the evidence of mer- 
chants at the port of export might be taken 
in the case, because of their actual experi- 
ence and information, that of merchants 
and appraisers having equal means of knowl- 
edge or Information from their actual trade 
and business, would be equally evidence. 
Each is evidence in the same degree, and 
not the one secondary to the other, even 
If each were not intrinsically of equal value 
under all circumstances. Indeed, I can con- 
ceive of cases where the evidence of Boston 
appraisers, or Boston merchants, might be 
of higher value in the estimate of a jury, 



than that of any foreign merchants at the 
port of- export, from the nature or Imporr 
tance of the case, or different interests of 
the witnesses. This objection, therefore. Is 
not sustainable. And the same answer may 
be given to the second objection, whicli sup- 
poses that the testimony of witnesses at 
Matanzas as to the market value was of a 
higher degree than that of witnesses In Bos- 
ton. It might weigh more or less with a 
jury, according to circumstances, than the 
testimony of the Boston witnesses. But the 
evidence would not be lilgher in Its nature, 
character, or degree, in a technical sense. It 
might have more or less weight; but that 
would not degrade it to an inferior class of 
evidence. 

The next objection is to the admission of 
the evidence of the appraisers, as to prior 
shipments by Bumham (the shipper of thesb 
sugars for tlie claimant), and of invoices 
accompanying the same, being, in their judg- 
ment, invoiced below the market value, the 
other shipments not belonging to the claim- 
ant, nor he being shown to have any Imowl- 
edge thereof. 1 confess, that I have felt 
some difficulty upon this point; and I should 
have been glad that the original bill of lad- 
ing of the present shipment, and the invoice 
thereof, and the entry thereof at the custom 
house, had been put into the case, so that it 
might have been shown, in what precise 
manner the bill of lading and invoice were 
made out; whether Burnham appeared 
thereon solely as the shipper, or whether it 
was added, that the shipment was on ac- 
count and risk of the claimant, and also 
what the entry and oath administered on 
the occasion purported to state. As I un- 
derstand the case, however, Bumham made 
out the Invoice as the agent of the claimant 
in the shipment; and, therefore, the Invoice 
value of the sugars must be understood as 
the value put upon the same, with the full 
assent of the claimant, as the actual cost to 
him. We must then, as it seems to me, 
treat Bumham as the general agent of the 
claimant in this matter. And the question 
comes shortly to this, whether an agent em- 
ployed in other transactions of a similar na- 
ture for other persons, whose conduct is 
open to suspicion, as to his readiness to co- 
operate in a fraudulent evasion of duties 
in those cases, may not, in the claimant's 
case, be equally open to the like suspicion, 
so as to let in his conduct as in some de- 
gree afifecting the bona fides of his invoice 
for the claimant. I confess that the fact, 
per se, would not alone have much weight; 
but, combined with other circumstances, in- 
flaming the suspicion of fraud, I am not en- 
tirely satisfied that it was not admissible in 
evidence, although the claimant is not shown 
to be directly privy to it. Suppose the argu- 
ment at the bar to be urged, that the agent 
ought to be deemed as acting bona fide, for 
as a mere agent, he could have no motive to 
deceive or aid in a fraud, would not the ar- 
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gument be met and overturned by showing, 
that no scruple of this sort had been seen 
in his prior shipments? Without, therefore, 
saying that I feel free from all doubt on this 
point, I cannot affirm that there was error 
in the learned judge in admitting the evi- 
dence, valere quantum valere possit. 

The next objection is to the admission of 
the evidence of other invoices of shipments 
in July and August, 1842, (the present ship- 
ment having been made in the preceding 
May,) in order (as I understand it) to show 
the market value, at those times, of like sug- 
ars at the port of export I see no reason 
to exclude this evidence; although it would 
not and ought not ordinarily to be decisive 
as to the marketvalueinMay. There maybe 
fluctuations in the market during the inter- 
vening period between May and August; and, 
indeed, there was evidence (it seems) in this 
case to show, that such fluctuations actually 
existed. Still, however, upon a question of 
market value— a subject, in its nature, some- 
what indeterminate, and of opinion— it ap- 
pears to me, that evidence of this sort is 
admissible, as affording the means of ap- 
proximation to the true market value at the ! 
time. Its weight would depend upon other 
circumstances, which might enhance or di- 
minish it. 

Having disposed of these minor questions, 
we come, in the last place, to the main ques- 
tion in the case, which is as to the ruling of 
the learned judge in refusing the instiniction 
prayed for on behalf of -the claimant, and 
the actual instruction given by him to the 
jury, "that if they found the goods to be 
invoiced below their fair market value, with 
intent to defraud, &c. they should And a ver- 
dict for the government." Now, upon the 
actual issue before the jury, the real ques- 
tion was, whether the sugars were invoiced 
at their actual cost and fair market value; 
and I do not, therefore, well see how the 
learned judge could otherwise have instruct- 
ed the jury on that point. The main ob- 
jection that, exists is to the instruction 
prayed and refused by the court. And this 
involves several important considerations. 
In the first place, as to the construction of 
the 06th section of the revenue act of 1799, 
c. 128. I adhere to the doctrine laid dowli 
in the cases cited at the bar, U. S. v. Six- 
teen Padiages of Goods, [Case No. 16,303,j 
and Tappan v. U. S., [Id. 13,749,] that "actual 
cost" in that section means the actual price 
paid for the goods by the party in the case 
of a real bona fide purchase, and not merely 
the market value of the goods. But then 
the market value may be and often is justly 
resorted to as a means of ascertaining the 
actual cost in doubtful and suspicious cases, 
for It may be fairly presumed, in ordinary 
cases, that the market value, and no more, 
and no less, is generally given for the com- 
modity. The terms, however, are not iden- 
tical in their meaning, nor Is the one neces- 
sarily the true interpretation of the other. 



It is observable In the present case, that. In 
the pleadings and issue, the parties have 
used the words as exact equivalents, and 
treated the fair market value as the actual 
cost, and the actual cost as the fair market 
value. 

In the next place It must be taken also, 
upon the pleadings and evidence, as a clear 
concession, that the goods were invoiced at 
their actual cost and fair market value by 
the shipper, the agent of the claimant, with 
the consent of his principal; and tnus he has 
placed himself in the invoice and entry, In 
the predicament of a purchaser, and not in 
that of a producer or manufacturer of the 
article. If the invoice and entry purport to 
state the actual cost, or the market value of 
the sugars, as a purchase, is it competent in 
point of law for the claimant now to set up 
a fififferent case, and to avail himself of the 
defence, that he was not a purchaser, but a 
producer or manufacturer? Now, In this 
view, it is most important to consider that 
the act of the 1st of March, 1823, c. 149, 
has in the 4th section prescribed the differ- 
ent oaths to be taken in the entry by the 
consignee or importer, or agent, and by the 
owner of the goods, and also by the manu- 
facturer or owner, who has not purchased 
the goods,=' when he enters the same. Where 
the goods are entered by the consignee or 
importer, or agent, he is required to swear 
that the Invoice exhibits the actual cost, if 
purchased, or the fair market value If other- 
wise obtained. Where the owner enters the 
goods, he is to swear to their actual cost, 
including all charges; and where the manu- 
facturer or owner, who has not purchased 
the goods, enters the same, he is to swear 
tliat the invoice contains a just and faithful 
valuation thereof, at the fair market value. 
Now, as the invoice and entry, in tho 
present case, are not before me, I cannot 
say which of these oaths was taken by the 
consignee. But, regularly, it ought to have 
been, and, therefore, I presume it was, that 
the invoice exhibited the actual cost, if pur- 
chased, or the fair market value, if other- 
wise obtained. If the consignee made the 
entry, referring to the Invoice of the sugars, 
as exhibiting their actual cost, then it seems 
to me, that he cannot now be permitted to 
make a different case for the claimant, and 
insist, that it was no purchase, but a manu- 
facture by the claimant. In the next place, 
the instruction asked and denied, requires the 
court to ascertain and decide, that the sug- 
ars In controversy were the produce of a 
plantation belonging to the claimant tn the 
Island of Cuba, and sent by him to this coun- 
try for sale. Now, the court had no right 
to assume this, unless it was admitted on 
the part of the United States; and although 
stated In the exception, there Is no admission, 
and no evidence of the fact on the record. 
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In the next place, it may be true, that the 
<J6tli section of the act of 1799, a 128, in that 
part -which, declares, that if goods are not 
invoiced according to the actual cost, with 
-design to evade the duties, then only they 
shall be forfeited, does not apply to cases, 
where the goods belong to the producer or 
manufacturer, and are invoiced below the 
market value, if that market value be not 
below -the actual cost; and yet upon an is- 
sue like the present, the coiurt might not be 
bound to give that instruction, as not behig 
relevant to that issue. Indeed, with refer- 
ence to sucb an Issue, the point might be 
purely an abstract point. But what could 
seem to be decisive is, that it is plain, that 
such an Instruction could not be asked of 
the court, unless the claimant could show, 
that by bis Invoice and entry, be put bis case 
upon the allegation, that the valuation was 
the fair market value of the goods, and did 
not put it upon the groimd that the valua- 
tion was the actual cost of the goods. I 
very much incline to hold the opinion, that 
the 6Gth section of the act of 1799, c. 128, so 
far as it inflicts a forfeiture, does not apply, 
except to cases where an actual purchase has 
been made, and of course where the invoice 
ought to be of the actual cost upon such 
purchase. Still, however, I do not decide the 
point, because in my view of the present 
cose, it is not fairly presented upon the 
pleadings and evidence, in such a manner as 
to call upon the court to decide it In this 
view of the whole matter, my opinion Is, 
that the learned judge was right in refusing 
the Instruction in the terms and under the 
circumstances in which it was prayed. The 
Judgment of the district court is, therefore, 
affirmed, with costs. 



Case No. 189. 

The ALFRED. 

[1 Adm. Rec. 461.] 

Superior Court, S. D. Florida. March 6, 1837. 

Salvage — Amount of Awakd. 

[This was a libel for salvage by Benjamin 

F. Wiltse and others against the cargo and 

materials saved from the ship Alfred, (Peter 

Fiaivery, claitnant.)] 

LCited in Baker v. The Slobodna, 35 Fed. Rep. 

542. No opinion accessible. 1 Adm. Rec. 

461, only contains the decree of the court.] 



Case No. 190. 

The ALFRED AND EDWIN. 
[7 Ben. 137.]' 
District Court, E. D. New York. Jan., 1874.' 
Too AND Tow— Negligence — Notice of Dangek. 
Where a canal-boat, while being towed 
through a channel before the ice was nil out 
of it, struck the shore ice and sank, the mas- 

•[Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

'[Affirmed by circuit court in The Alfred and 
Edwin, opinion not now accessible. See Case 
No. 191.] 



ter of the boat having known In advance of the 
danger, and the tug having refused to take 
pay or be responsible for damage, held, that 
there was, under the agreement, no negligence 
on the part of the tug in undertaking the service 
at a time when it was necessarily hazavdous; 
and that on the evidence there was no negli- 
gence in the performance of the service suffi- 
cient to make the tug liable. 

[Distinguished in The E. A. Packer, 22 Fed. 
Rep. 670.] 

In admiralty. In March, 1873, the canal- 
boat Mohawk was towed from Passaic, N. J., 
to Port Johnson, the master of the canal-boat 
knowing that the ice in the channel was 
strong and the passage dangerous. The owu- 
f-rs of the tug were unwilling to have her un- 
dertake^ the work, because of the danger, 
and because they did not tow for hire; and 
had refused to take any pay lor the service, 
or to be responsible for damage. The trip 
was made safely, and the boat got a load of 
coal. Tlie charterers of the canal-boat went 
several times to get tliem to tow the boat 
back loaded; and, finally, the owners of the 
tug agreed to do so on the same conditions; 
and the Mohawk came out from Port John- 
son to intercept the tug on her way to Pas- 
saic, and was taken in tow. When near the 
mouth of Passaic river, the Mohawk struck 
the shore ice, was cut open and sank. Her 
owner libelled the tug, claiming that the in- 
jury was caused by negligence on the part of 
the tug. This the claimants denied, and they 
set up as defenses, their refusal to incur re- 
sponsibility, the bad condition of the Mo- 
hawk, and the inefficient handling of her 
while in the tow. 

Wilcox & Hobbs, for libellant 
R. T. Wild, for claimants. 

BENEDICT, District Judge. Upon exam- 
ination of the pleadings and proofs ta this 
cause, I am of the opinion that the loss of 
the libellant's boat was not caused by any 
negligence on the part of the tug in her man- 
agement of the- tow, but arose from perils 
necessarily incident to an attempt to tow the 
boat in a channel made narrow and danger- 
ous by ice. The nature of the service to be 
performed, and the character of the risks 
attendant upon its performance, were known 
at. tlie time when the tug was employed. 
Under such an employment as the evidence 
discloses, the tug cannot be chargeable for 
negligence in undertaking the service at a 
time when it was necessarily hazardous to 
the tow; and, upon the proofs, the service; 
•\\lien undertaken, was performed with all the 
regard for the safety of the tow that circum- 
stances would permit. The libel must, ac- 
cordingly, be dismissed, with costs. 
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[Affirmiin: The Alfred and Edwin, Case No. 
190. Nowhere reported; opinion not now ac- 
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Case No. 192. 

• The ALHAMBRA 

[2 Ben. loS; 7 Int. Rev. Rec. 75.]» 

District Court, S. D. New York. Feb. 1868. 

CoUiisioir AT Sea — Steamer ani> Schooner 
Meeting — Change op Coukse by Schoonek. 

1. A steamer, steering sonth half west, off 
Cape Hattevus, in the nij?ht. made a schooner's 
green light one and a half or two points on 
her starboard bow, and changed her course to 
south-southeast, which she kept for ten or 
twelve minutes, the position of the light re- 
maining about the same, and then changed her 
course to south, and ran on that course for 
fifteen minutes, the light remaining in about 
the same position, and the green light then 
went out of sight, and a red light came in 
view, whereupon the steamer's helm was at 
once ported, and her engine stopped and re- 
versed, but too late to avoid the collision. 
The schooner, sailing north by ea.st, with the 
wind south by east, made the steamer's light 
directly ahead, arid being uncertain whether 
she was a steamer or a sailing vessel, ported | 
her helm, and changed her course to northeast 
by north, and kept that course till she saw that 
the vessel was a steamer approaching on a 
course which would run her down, when she 
put her helm hard a-port, and changed her 
course to east by north. The speed of both 
vessels was about sis or eight miles an hour, 
that of the schooner being a little the greater. 
Each vessel had her lights properly set and 
burning. The schooner was struck amidships 
on the port side, and sunk instantly. Held, 
that, on this state of facts, the 15th and 18th 
articles of the act of April 29th, 1864, pre- 
scribed the rules for the navigation of the ves- 
sels. 

2. That it was a fault in the schooner to port 
her helm when she did so first, especially when 
she was uncertain whether the approaching 
light was that of a steamer or sailing vessel. 

3. That that fault did not contribute to the 
collision. 

4. That the fact that the position of the 
light ahead did not change after the steamer 
had changed her course to the eastward, ought 
to have been a clear indication to her that the 
schooner was proceeding in such a direction as 
to involve a risk of collision, and, under those 
circumstances, it was her duty to keep out of 
the schooner's way. 

5. That the steamer ought to have ported "be- 
fore she did, and ought to have stopped and 
backed before she did. 

6. That the last change of the schooner's 
helm to port, being made in the heat of dan- 
ger, did not cause the collision, nor was it 
faulty. 

In admiralty. This was a libel filed to re- 
cover damages for a collision, which took 
place between two and three o'clock A. M. 
on the 26th of June, 1865, about fifty miles 
to the northward of Cape Hatteras, between 
the steamship Alhambra and the schooner 
Wonder, by which the schooner was sunk 
and totally lost The schooner was owned 
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here reprinted by permission. Partial report 
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by Kinney and Smith. Smith was her mas- 
ter. He lost his life in the colhsion. The 
schooner was on a voyage from Nuevitas, in 
Cuba, to Philadelphia, and had a crew of 
seven men, namely, her master and Kinney 
who was on board as supercargo, and a 
mate, a cook, and three men before the mast. 
She also had two passengers. They were 
lost in the collision. The mate was so in- 
jured that he afterward died. The mate and 
McLean, one of the seamen, were the only 
persons on deck on the schooner at the time 
of the collision, and for some time before, ex- 
cept two men, who were asleep in the boat. 
Tne schooner had her proper green and red 
lights burning. The wind was fresh, and 
about south by east. The schooner had eight 
sails set The steamer was bound from New 
York to Charleston. The libel averred, that 
the course of the schooner was north by east; 
that the mate, who was on the lookout on 
the schooner, saw ^e lights of a vessel sev- 
eral miles distant, and directly ahead; that, 
until the vessels approached each other. It 
was uncertain to the schooner whether the 
vessel approaching her was a sEdUng vessel or 
a steamer; that, when the steamer's lights 
were discovered ahead, the course of the 
schooner was changed, by porting her helm, 
from north by east to northeast by north; 
and that she steadily kept on that course im- 
til after it was discovered that the approach- 
ing vessel was a steamer, and until she had 
approached so near as to make a collision 
imminent, and until it was found that the 
steamer was steering a course which would 
carry her against the schooner, when the 
wheel of the schooner was put hard to port, 
and she swung around to east by north, when 
the steamer, at full speed, and without slow- 
ing, stopping, or backing, struck the schoon- 
er on her port side, about amidships, and 
cut her In two and sunk her. xhe libel also 
averred, that the lights of the schooner were 
made by the steamer nearly or quite ahead, 
when the vessels were several miles apart, 
the course of the steamer being at the time 
south half west; that, upon discovering the 
lights of the schooner, the course of the steam- 
er was changed to south-southeast, which 
brought the schooner more upon the starboard 
bow of the steamer; that the mateof the steam- 
er supposed the schooner to be a steamer ; that 
the steamer ran for several minutes on a 
south-southeast course, the schooner retain- 
ing her relative position to the steamer, 
which was an indication that their lines were 
crossing; that the course of the steamer was 
then changed to the south, which brought the 
llguts of the schooner dead ahead; that the 
steamer continued that course for a short 
time, when she found herself rapidly nearing 
the schooner, and her wheel was put hard to 
starboard, which brohght her dlrectiy across 
the schooner; that the order was Immediate- 
ly given to port the steamer's helm, but, be- 
fore her wheel had reached amidships, she 
struck the schooner, the speed of the steamer 
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not being diminished, nor any signal given by 
lier until after slie liad struck; tliat the col- 
lision was the fault of the steamer, in not 
having a proper looliout, in not porting In- 
stead of starboarding her "wheel when she 
made the schooner's lights ahead, in not 
Icoeping still farther away after she had 
clianged her course bade to south and had 
made the schooner's lights ahead, in putting 
her wheel hard to starboard when she found 
herself approaching the schooner, in not 
blowing her whistle, in not slowing, stop- 
ping, and bacldng, and in not avoiding the 
schooner; that the schooner had a good looli- 
out, and good and sufficie:^ lights; and that 
her course was proper iir changing to the 
right when she made the steamer's lights 
ahead, and in Iceeping to the right until the 
collision. The answer averred, that the j 
steamer had the proper lights set, and had a | 
proper loolcout; that, at about ten minutes i 
past two o'clocl£, the lights of the schooner 
were seen from the steamer, in proper time, 
about from one-half of a point to two points 
on the starboard bow of the steamer, show- 
ing a green light; that the helm of the steam- 
er was starboarded, and she was kept on a 
south-southeast course for ten or fifteen min- 
utes, which brought the schooner about two 
and a half points on the starboard bow of 
the steamer, a. green light only being in sight 
to the steamer all the time; that, if the 
schooner had kept her course, as she should 
have done, the steamer would have cleared 
her by from 300 to 500 yards, but that the 
schooner wrongfully suddenly changed her 
course to cross the bows of the steamer, her. 
green light passed out of sight, and her red 
light came in view, so near as to show th^ 
schooner, when the steamer's helm was Im- 
mediately put hard to port, and her engine 
was at once stopped and backed, but it was 
not then possible to avoid the schooner on 
the course she had thus suddenly taken; that 
the schooner had no proper lookout, and did 
not have the proper lights set, and did not 
pursue the course prescribed by the rules of 
navigation, in altering her course instead of 
holding her course and passing on the star- 
board side of the steamer; and that the col- 
lision was wholly caused by the violation, by 
the schooner,' of such roles and law, and by 
her altering her course and crossing the 
bows of the steamer. 

Beebe, Dean & Donohue, for libelant 
Benedict & Benedict, for claimant 

BLATCHFORD, District Judge. It is 
dear, on the testimony, that each of the ves- 
sels had the proper lights set and burning, 
from the time the lights of each were dis- 
ci'iTied on board of the other, tmtil Hie time 
of the collision, and that there was nothing 
but negligence or willful inattention that 
could prevent either of the vessels from 
reading correctly the language spoken by 
the lights of the other. The schooner knew, 
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or was bound to know, that the other vessel 
.was a steamer. The steamer Imew, or was 
bound to know, that the other vessel was a 
sailing vessel. On tills state of facts, the- 
rules of navigation are clearly prescribed' 
by statute. Article 15 of the act of April; 
29, 18C4, (13 Stat. 60,) provides as follows: 
"If two ships, one of which is a sailing ship 
and tlie other a steamship, are proceedli^ 
in such directions as to involve risk of colli- 
sion, the steamship shall keep out of the way" 
of the sailing ship." Article 18 provides,, 
that where, by article 15, the steamship is to- 
keep out of the way, tlie sailing ship-- shall 
keep her course. The libel avers, that the- 
course of the schooner was north by east 
when she made the lights of the steamer,, 
the wind behig south by east; that the- 
schooner made the lights of the steamer 
direcUy ahead; that, for some time after the 
discovery by tlie schooner of the lights, and 
until the vessels had approached one an- 
other, it was uncertain whether the vessel 
approaching the schooner was a sailing ves- 
sel or a steamer; and that, when the lights 
were discovered ahead, by the schooner, 
that is, when the vessels were several miles 
apart, and while those on the schooner were 
uncertain as to whether the vessel approach- 
ing from directly ahead was a sailing vessel 
or a steamer, the schooner changed her 
course, by porting her helm, from north by 
east to northeast by north, a change of two 
points, and Kept steadily on the latter course 
until after she discovered that the approach- 
ing vessel was a steamer and was on a 
course that would run down the schooner, 
when the schooner's helm was put hard to 
port till she headed east by north, in which, 
position she was struck on her port side- 
The only person now living who was on the- 
deck of the schooner at the time, and saw 
anything of the collision, was McLean, who> 
had the wheel, the mate being on the look- 
out McLean has been examined as a wit- 
ness for the libeUant He says, that he was 
standing on the starboard side of the wheel 
when he first saw the approaching lights; 
that they were on the starboard bow, right 
ahead, his attention having been called to 
them by the mate; that the lights bore 
north by east from him; that, about a min- 
ute after seeing the lights, he, on an oi-der 
from the mate, ported his wheel, and brought 
the schooner up to the northeast point; that- 
when that change had been made, it caused 
the lights to bear a point and a half or two* 
points on the port bow of the schooner; that 
he ran on the northeast course a minute or a; 
minute and a half and then changed to a* 
course northeast by north; that, Just at the- 
moment of being struck,, he put his wheel 
hard to port; and that it was from twenty- 
five to thirty mhautes from the time he first 
saw the lights until the time of the collision. 
The testimony of McLean is explicit that, 
for full tweaty minutes, he kept the north- 
east by north course. Now, by law, it was- 
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clearly the duty of the schooner to keep her 
coui-se, as against the approaching steamer, 
and it was the duty of the steamer to keep 
out of the way of the schooner. It was, 
therefore, bad navigation in the schooner 
to port her helm, when she saw the lights 
right ahead, and change her course first to 
northeast and then to northeast by north, 
the approaching lights being those of a 
steamer. Especially was it wrong in the 
schooner to make this change of course 
when, as appears from the libel, she was 
uncertain whether the lights were those of 
a steamer or of a sailing vessel. I am not 
satisfied, however, that this fault in the nav- 
igation of the schooner makes her charge- 
able with the collision. 

The steamer made the schooner one and 
a half to two points on her starboard bow, 
and, acting on the indications that the ap- 
proaching vessel was a sailing vessel, did 
not port her helm, but starboarded it, In 
order to keep out of tlie way of tlie schoon- 
er. The change by tlie steamer was from a 
course south half west to south-southeast, 
a change of two and a half points towards 
the east. The change made in the course of 
the schooner on sighting the steamer, was 
a change of from two to three points to- 
wards the east. The speed of each vessel 
was about the same— say six to eight knots 
an hour, that of the schooner being, perhaps, 
a little the greater. Now, on this state of 
facts, each vessel making the other nearly 
ahead, but a little on the starboard bow, 
one heading south half west and the other 
north by east, and each tlien changing to 
and rumung on a course about two and a 
half points further to the eastward, we 
should expect it to follow that, from the 
former vessel, the lights of the other vessel 
would, after the last change, take a bearing 
which would be preserved substantially un- 
altered during the running of the vessels 
on their several new coui-ses. This result 
did follow. The testimony of Newbegln, the 
mate of the steamer, taken on the part of 
the claimants, shows that, while the steamer 
was running on her south-southeast course, 
which course she continued for ten or twelve 
minutes, the schooner continued all the time 
to bear about two and a half points on his 
starboard bow; that he then changed to a 
south course, and ran on that for fifteen 
minutes, and that the schooner still continued 
to bear not more than from two and a half 
to two and three-quarters points on his star- 
board bow; that the united speed of the two 
vessels was from sixteen to eigliteen knots 
an hour; and that he first made the schoon- 
er's lights when she was about seven miles 
off. In twenty-five minutes, the vessels, at 
a imited speed of sixteen knots an hour, 
would approach six miles and two-thirds of 
a mile nearer to each other. This approach 
of the schooner, without the bearing of her 
lights being substantially altered, while the 
course of the steamer was first south-south- 



east for ten minutes, and then south for 
fifteen minutes, ought to have been a clear 
indication to the steamer that the schooner 
was proceeding in such a direction as to in- 
volve a risk of collision. Under these cir- 
cumstances, it was the duty of the steamer 
to keep out of the way of the schooner. The 
schooner, after she took a northeast by north 
course, kept it up to the very jaws of the 
instant peril. Her change to a northeast 
by nortli course from a course north by east 
did not contribute to the collision. It was 
wrong in the steamer to persist in starboard- 
ing her helm, and running on a course which, 
from the bearliM^ of the schooner's lights, 
and the freshness of the wind, it ought to 
have been evident, would soon bring the two 
vessels into peril of collision. The steamer 
ought to have ported her helm before she 
did. If she had done so, she would have 
cleared the schooner, as the movement which 
the schooner made in the heat of danger in 
putting her helm hard to port, favored the 
chance that the steamer would, by porting, 
clear the schooner. Such movement of the 
schooner did not, on the evidence, cause 
the collision, nor was it faulty. The steamer 
ought to have kept out of the way. The 
schooner kept her course, and there was no 
special circumstance making it necessary for 
the steamer to take and keep the coui-se she 
did. Moreover, the steamer did not soon 
enough slacken her speed, or soon enough 
stop and reverse. If she had done so at an 
earlier moment, she would have gone under 
the stem of the schooner, and so she would 
if she had ported at an earlier ' moment. 
There mtist be a decree holding the steamer 
liable for the collision, and for the damages 
caused by it, with a reference to ascertain 
and report the damages. 
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Case No. 193. 

The ALICE GETTY. 



[2 Flip. 18:* 9 Chi. Leg. News, 315; 4 N. Y. 
Wkly. Dig. 471: 23 Int. Rev. Rec. 203.] 

District Court, W. D. Michigan. April 9, 1877. 

PRtORlTT OF L1EX6— MaHITIME OU StATE LlENS TO 

BE Paid befoue Moutgaoe Lieks, Wheke hy 

GeNEUAI^ M\K1TIME Olt LOCAL LaW A LlEN IS 
trlVEN. 

A mortgage lien upon a vessel has no priority 
over maritime claims of any class for which 
either the state or maritime law gives a lien, 
but is postponed to those liens. 

[Cited in The Theodore Perry, Case No. 13,- 
879: The Bradich Johnson, Id. 1,770; The 



^[Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 4 N. Y. 
Wkly. Dig. 471, contains partial report only.j 
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General Burnside, 3 Fed. Hep. 230; The 
City of Tawns. Id. 174. Followed in The 
Illinois. Case No. 7,005; The J. B. Rum- 
bell, 13 Sup. Ct Rep. 502. 148 U. S. L] 

In admiralty. 

F. W. Cook, for Miller. 

WITHEY, District Judge. Exceptions to 
the clerk's report as to the order in wlilch 
creditors of the "Getty" are entitled to be 
paid out of the proceeds have heen filed, and 
present questions which, in part at least, 
were passed upon by this court in The St 
Joseph Case, [Case No. 12,229.] The tug be- 
longs at Mu^egon, In this state, and most of 
the libels are for supplies, repairs, etc., fur- 
nished in Michigan. She was accustomed to 
take tows across the lake, and there is one 
libel for supplies furnished in Chicago, be- 
sides several for seamen's wages. The orig- 
inal libellant's claim is for necessaries fur- 
nished the tug in Michigan. For this claim 
a decree was obtained and the tug sold. A 
number of intervening libels were filed before 
sale, and a number of creditors asserted their 
liens after sale upon the proceeds. Besides 
these, Rogers petitioned to have the proceeds 
applied upon two mortgage liens. The filing 
of his mortgages in the custom house ante- 
<Iated nearly all tlie other lien claims. The 
clerk's report gives priority tt> the strictly 
maritime liens, viz.: seamen's wages and the 
claims for supplies furnished out of the 
state. After satisfying these and the costs 
there is a surplus. Then preference is given 
to liens under the state law asserted before 
sale of 'the tug. There is still a surplus, and 
this is given to the mortgage claims to the 
•exclusion of domestic liens after sale against 
the proceeds. These latter creditors except 
to the report because they are postponed to 
the mortgage creditor, and the mortgage 
creditor excepts to the report becatise his 
lien is postponed to those domestic liens 
which were asserted by intervening libels 
before sale. Rogers, the mortgagee. Insists 
that he is entitled to rank next to those liens 
established for seamen's wages and the for- 
eign creditors. 

The comi: held In the St Joseph case that 
the mortgage liens do not have priority over 
maritime claims of any dass for which 
either the maritime law or the state law 
gives a lien. We have repeatedly afiirmed 
that view, and so far as we are advised 
neither the circuit court of this circuit nor 
the supreme court lias held a contrary rule 
to govern as to priorities. In the northern 
district of Illinois It was decided that a 
mortgage lien outranked domestic liens. 2 
Biss. 131, [The Grace Greenwood, Case No. 
5,652;] 6 BIss. 307. [The Kate Hinchman, 
Case No. 7,620.] In the last named case, (6 
Biss., [Case No. 7,620,]) It seems to have been 
tlie opinion of the learned district judge that 
The Lottawanna, 21 WaU. [88 U. S.] 558, had 
settled this question in favor of the priority 
of a mortgage lien over those liens created 



by state laws, but this we think is a misap- 
prehension as to what was there decided. 
"We do not know what bearing the Illinois 
statute may have had in determining the 
priorities in the cases In the district court 
of lUinois, if any. The Michigan statute 
giving the lien on domestic vessels, fixed 
th-eir priorities over mortgage liens, sections 
6678, 6679. If the state may give the lien, 
we do not see why it may not fix tlie rank 
as between tlie several domestic and mort- 
gage lien creditors. But we are of opinion 
that if the statute be silent on the subject, 
the principles of the maritime law would 
postpone mortgage liens to all maritime 
claims where by the general maritime law 
or by the local law a lien is given. It would 
not be claimed that a purchaser of a vessel 
coidd successfully assert a claim to proceeds 
against either class of maritime claims. 
Yiewed in the proper light, a mortgagee is a 
purchaser subject to a condition, the per- 
formance of which condition by the mort- 
gageor will defeat the mortgagee's title. 
Now, nothing is better settled than that a 
mortgage on a vessel creates no maritime 
claim; on the contrary, the mortgage repre- 
sents an ordinary debt to. which we attach 
no maritime rights whatever, and can no 
more be enforced In admiralty courts fhfin 
can a judgment or execution lien in favor of 
a creditor, who has, through proceedings In 
a state court, levied on the vessel. The mort- 
gage gives a lien and so does the levy, but 
neither can operate to deprive maritime 
claims, for which the local or maritime law 
gives a lien, of superior rank and claim to 
priority, and this rests upon that measure of 
public policy in favor of those who supply 
V€'ssels with necessarj- things to enable them 
to proceed on their voyage, without which 
marine commerce could hardly be sustained, 
and because the supplies are supposed to be 
to the advantage of both owners and credit- 
ors of the vessel. 

The only standing a mortgagee can obtain 
in a proceeding In admiralty is against the 
remnant in the registry, and this only by 
petition under the 43d admiralty rule. We 
understand the Lottawanna Case to have set- 
tled nothing on the question whether a mort- 
gage lien outranks a lien for supplies given 
by the local law. In that case it was held 
that liens asserted imder the law of Ijouisi- 
ana had never been perfected and therefore 
Iiad no standing before the court; this left 
the mortgagees at liberty under tlie 43d ad- 
miralty rule to come forward and claim 
what was left of the remnant In the registry 
of the court as against the owner of the boat 
We regard that case as supporting in very 
many points what we have said. If a mort- 
gagee wishes to avoid claims arising against 
the mortgaged vessel, he should take posses- 
sion and avoid debts, but if he lets her sail, 
he understands the necessity which may arise 
for supplies and repairs on the credit of the 
ship, and he can no more defeat those debts 
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by asserting his mortgage than could a pur- 
chaser. He is benefited by any repairs and 
may be by ordinary supplies, which enable 
the ship to proceed on her voyage and thus 
save her freight. We entertain no doubt up- 
on the subject, and sustain the exceptions by 
those having liens under the state larw, whose 
libels were filed subsequent to the sale of 
the vessel, and direct that the decree be en- 
tered so as to give them priority over the 
mortgaged liens. We overrule the excep- 
tions filed by Rogers, the mortgagee. 



Case No. 194. 

The ALICE TAINTBR. 

[5 Ben. 391;* 15 Int. Bev. Rec. 40.1 

District Court, S. D. New York. Nov. 1871.* 

Makitime Liens— Supplies— Home Pout. 

A baric owned by American citizens, resident 
in New York, was put into the name of a Brit- 
ish subject and under a British register, after 
■which she was sold by the American owners to 
a firm, also resident in New York, one member 
of which was an Austrian subject, but neither 
of the members was a British subject, the title, 
however, being put into the name of another 
British subject. This firm kept possession of 
the vessel for some time, and finally sold her. 
During this period C. furnished supplies to the 
vessel, on the order of her master, in New 
York, whom C. had known a long time. C. did 
not know who owned the vessel, and made no 
inquiries. He afterwards filed a libel against 
the vessel, to recover for the supplies. Held, 
that the vessel was really in her home port 
when the supplies were furnished, and was not 
really a foreign vessel, as regarded the rights 
of the libellant, and that he had no lien on the 
vessel for the supplies. 

[In admiralty. Libel in rem by James E. 
Chase against the bark Alice Tainter for 
supplies. Libel dismissed with costs. Af- 
firmed by the circuit court in The Alice 
Tainter, Case No. 195.] 

Scudder & Carter, for libelant 

Beebe, Donohue & Cooke, for claimant. 

BLATCHli'ORD, District Judge. The Ubel 
in tins case alleges, that, between the 24th 
of October, 1867, and the 26th of December, 
1867, while the bark Alice Tainter was lying 
at the port of New York, she was in want 
of certain supplies and provisions, to en- 
able her to proceed upon any voyage and 
earn freight; that her master applied to 
the libellant, and requested him to furnish 
to the bark such supplies and materials as 
she stood in need of; that thereupon, and 
between the dates before named, at the city 
of New York, the libellant furnished to the 
bark materials and supplies of the value 
of $1,938.50, all of which were necessary for 
the bark; that bills therefor were rendered 
to the master and approved by him, but no 
part of the sum has been paid; and that 

^[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

'[Affirmed by the circuit court in The Alice 
Tainter, Case No. 105.] 



the libellant has a maritirao lien on the ves- 
sel therefor. The libel does not allege that 
the vessel was a foreign vessel, or a vessel 
in a foreign port, at the time the materials 
and supplies were furnished, or that they 
were furnished on the credit of the vessel. 
It alleges that the vessel is a foreign ves- 
sel, speaking as of the date the libel was 
sworn to and filed, which was the 11th of 
December, 1869. 

The answer admits, that, during the times 
mentioned in tlie libel, the libellant fur- 
nished certain supplies and provisions, and 
that the same were necessary for the bark. 
It sets up, that the bark is an American 
built bark, and has been, at all times, in 
truth, owned by American citizens; that, 
at the times mentioned in the libel, Sloco- 
vich & Smith, residents of the state of New 
York, and merchants doing business in tlu^ 
city of New York, were the real owners 
of the bark; that that fact was well known 
to the libellant, and the supplies and pro- 
visions were furnished upon their credit; 
that the bark was sailing under a British 
register; that, to give her nationality, she- 
was nominally placed in the name of the 
claimant, one Armstrong, a British subject, 
then and ever since residing and doing busi- 
ness in the city of New York; that, since 
the furnishing of the supplies and provi- 
sions, and before the commencement of tliis 
suit, the bark had performed a voyage to 
Europe, Japan, back to Europe, and thence 
back to the United States; and that this 
court has no jurisdiction of this suit. 

The history of the bark, as shown on the- 
trial, was this: She was built in New York 
for the firm of Smith & Dunning, a finn 
doing business in New York, and whose 
members resided there or in Brooklyn. Thoy 
owned the bark, the title to her being in the 
name of Mr. Smith, of that firm. That firm 
continued in possession of her until they 
actually sold her, October 22d, 1867. Mean- 
thne, and on the 21st of April, 1863, Mr. 
Smith, of that firm, conveyed her, by bill 
of sale, to one Duck, a British subject, re- 
siding in New York, and she was put under 
tiie British flag, and :^umished with a British 
register. Smith & Dunning sold her, on tht 
22d of October, 1867, to the firm of Sloco- 
vlch & Smith, a firm composed of two mem- 
bers, both of whom resided in New York. 
That firm carried on business in New York. 
They negotiated for her purchase with 
Smith & Dunning, and accounted to theni 
for her purchase money. None of the mem- 
bers of the finns of Smith & Dunnhig and 
Slocovich & Smith were British subjects. 
Slocovich was an Austrian subject. On the 
purchase by Slocovich & Smith, Duck, on 
the 22d of October, 1867, by a bill of sale, 
executed by Smith, of the firm of Smith <& 
Dunning, as his attorney, the power of at- 
torney from Duck to Smith being dated Sep- 
tember 21st, 1864, conveyed the vessel to 
the claimant, Armstrong, who was a British 
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subject, residing and doing business in New 
York. At all times after sucb conveyance, 
until February lltb, 1S70, when Slocovicb & 
Smith sold the vessel, she continued in their 
possession, employed by them in trade. 
They sent her on a voyage to Kotterdam, 
thence to China, Japan, Cork, Amsterdam, 
and New York. On the 11th of February, 
1870, they sold her, and Armstrong conveyed 
her, by bill of sale, to one Adey, a British 
subject. 

The only testimony as to the furnishing of 
the supplies to the vessel is that given by 
the libellant himself. He says that he was 
not on board of her, and did not know by 
whom she was owned; that he supplied 
the goods to her by the order of her master, 
with whom he had been a long time acqualnt- 
od; that the master happened hi at his, 
the llbellant's, store, and told him, the libel- 
lant, that he, the master, was appointed to 
the command of the vessel, and thought he 
•could give him, the libellant, the order for 
titting her out; and that subseauently the 
master gave hhn, the libellant, the order, 
and he filled it. 

It is impossible, on the facts In this case, 
to hold that lie libellant has any hen on 
this vessel, which can be enforced in a suit 
in admiralty against her, in rem. She was, 
in fact, in her home port, when the supplies 
were furnished, and not in a foreign port, 
nor was she then really a foreign vessel, 
as regards the rights of the libellant In ref- 
erence to her in respect of these supplies, 
however it might be necessary to regard 
her as a British vessel in respect of any 
rights claimed by her as against the United 
States, as a sovereign power. Nor is this 
a case where she was held out by her real 
owners as a foreign vessel, or a vessel in 
a foreign port. In such wise as to deceive or 
mislead the libellant to his prejudice. He 
■does not testify that he supposed she was 
n foreign vessel or a vessel in a foreign 
port, or that ho furnished the supplies on 
tlie credit of the vessel, or gave credit for 
them to the vessel. On the contrary, he 
says that he did not know by whom she 
was owned. He does not show that he in- 
<iulred of the master, or of any other person, 
where or by wliom the vessel was owned, 
or wliether she was in her home* port or in 
a foreign port. The master did not come 
to lilm as a stranger or a foreigner. In com- 
mand of a foreign vessel. On the contrary, 
lie had been acquainted with the master 
for a long time. Moreover, the fact that 
the master, happening in at the llbellant's 
.store, told him that he was appohited to 
command the vessel, and thought he could 
give him the order for fitting her out, must 
be regarded as a sufficient Indication that he 
had been appointed master then recently 
by parties at hand, to put the libellant to 
inquiring, at least, from the master, where 
the vessel really belonged and who were 
her real owners. 



There is not in this case the slightest in- 
dication that the Ubellant had any idea that 
he was furnishing the supplies to a foreign 
vessel, or to a vessel in a foreign port, or 
on the credit of the vessel, or that he was 
obtaining a security on the vessel by fm> 
nlshing them. I must, therefore, dismiss the 
libel, with costs. 



Case No. 195. 

The ALICE TAINTBR. • 
[14 Blatchf. 41,]^ 
Circuit Court, S. D. New York. Nov. 11, 1876.* 

BHIPPINO— LlEX FOH SUPPLIES— HoMB PORT — ^FOB- 
KIGN HEGISTUT. 

An American built vessel, really owned by 
residents of New York, was put under the Brit- 
iah flag by a formal transfer to a British sub- 
ject, and was registered in a British port. Aft- 
erwards, supplies were furnished to her in New 
York, by a person who was not misled as to her 
character: Bcld, that there was no maritime 
lien on the vessel for the supplies. 

[Appeal from the district court of the Unit- 
ed States for the southern district of New 
York.] 

[In admiralty. libel in rem by James B. 
Chase against the bark Alice Talnter for sup- 
pllesT Decree for claimant dismissing the 
libel in the AUce Tainter, Case No. 194. Li- 
belant appeals. Affirmed.] 

Scudder & Carter, for libelant. 
Welcome R. Beebe, for claimant. 

JOHNSON, Circuit Judge. The controlling 
question in this case is, whether the fact that 
this vessel was put under the British flag by 
a formal transfer to a British subject, re- 
corded at the British consulate in New York, 
and by being registered at Hamilton, in the 
Island of Bermuda, although she was really 
owned by Smith & Dunning, her original 
owners, and continued to be controlled by 
them until they sold her to Slocovich & 
Smith, just before the supplies In question 
were furnished, converted her into a foreign 
vessel, so as to subject her to a maritime lien 
for supplies. That the vessel lost Ber right 
to the protection of the government of the 
United States, by the transaction stated, and 
that, so far as the revenue laws are con- 
cerned, she had no longer any claim to be 
considered an American vessel, is quite clear. 
But all this may be without her being sub- 
jected, as a foreign vessel, to a maritime 
lieu for supplies. In respect to that question, 
the residence of the owners, and ilot the 
place of registry or enrolment, controls. The 
Plymouth Rock, [Case No. 11,237.] I do not 
find, upon the evidence, that the libellant was 
misled in any way in respect to the character 
of the vessel. He seems to have known her 
history very well, except that he did not know 

^[Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
'[Affirming The Alice Taiuter, Case No. 194.] 
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her owners at the time, nor did he make any 
inquiry ahout them. He knew Captain Nich- 
ols, who iised to come Into his office, and 
who, when he got charge of this vessel, told 
the libellant that he thought he could give 
him tlie order for her supplies, and subse- 
quently did so. The libellant testifies that 
he knew siie was under the British flag when 
he furnished the supplies, and that he fur- 
nished them on the credit of the vessel. But 
tliis neither makes out that the vessel was 
not in her home port, nor that he was misled 
about her in any respect, unless it was in the 
idea that this change of her colors had 
caused New York to cease to be her home 
port. I do not find that the cases to which 
I am referred support the libellant's view of 
the law. In most, if not in all, the question 
presented assumed the vessel to be In a for- 
eign port, and then the inquiry was whether 
the other circumstances would support a 
maritime lien. This was clearly so in The 
Patapsco, 13 Wall. [80 U. S.] 329, in The 
Grapeshot, 9 WaU. [76 U. S.] 129, in The 
Guy, Id. 758, in The Lulu, 10 Wall. [77 U. S.] 
192, and also in The Walkyrlen, [Case No. 
17,092; Id. 17,091.] In the latter case, the at- 
tempt was, though the vessel was foreign, to 
defeat the maritime lien on the ground that 
the foreign owner was a resident of New 
York, and this the court refused to do; while, 
on the other hand, in the early case of The 
St. Jago De Cuba, 9 Wheat [22 U. S.] 409, it 
was held, that, even in a home port, a vessel 
may be subjected to the liabilities of a vessel 
in a strange port, by being falsely held up as 
foreign by her owners, but that, in such a 
case, the question is, whether there was an 
imposition practised, under circumstances 
calculated to deceive and mislead men of or- 
dinary vigilance. 

Entertaining these views of the law, 1 
think the decree of the district court in 5 
Ben. 391, [The Alice Tainter, Case No. 194,] 
was correct, and that the further testimony 
presented in this court has not altered the 
position of the case in any material and con- 
trolUng respect. The decree must be af- 
firmed and the Ubel dismissed. 



Case No. 196. 

The ALICE TAINTER. 

[14 Blatchf. 223.]» 

Circuit Court, S. D. New York. May 18, 1877. 

Admikai.ty— Costs— Fees of Clehk. 

1, Where a note of issue, on an appeal in ad- 
miralty, is delivered to the clerk, under rule 55 
of this court, with a view to his putting the 
cause on the calendar of causes to be tried, for 
a particular term, a fee of $1 to the clerk for 
the service is a lawful and proper fee, and, if 
paid by a successful party, can be taxed against 
his adversary, as costs in the cause. 

[Cited in The Siren, Case No. 12,910; The 
F. Merwin, Id. 4,893.] 

^[Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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2. It is proper for the clerk to charge for in- 
cluding the evidence, in a suit in admiralty, m 
the final record, on final decree, notwithstand- 
ing the provision of section 1 of the act of 1' «'b- 
ruary Kith, 1875. (IS Stat. 315,) in regard to 
appeals in admiralty to the supreme court. 

In admiralty. 

Beebe, Wilcox & Hobbs, for libellant, 

Scudder & Carter, for claimant 

BLATCHFORD, District Judge. Rule 55 
of this court provides as follows: "When a 
cause is noticed for trial or argument for the 
first day of the term, a notice thereof, witli a 
note of the issue, and of the pleadings, and 
of the attorneys' names shall be delivered 
to the clerk at least eight days next preceding 
tlio term, and the clerk shall, as early as 
the following Thursday, have the calendar of 
causes to be tried, made up, arranging 
them according to the dates of their issues; 
and no cause shall be put upon the calendar, 
without the special order of the court, unless 
the note of issue shall be furnished as is 
hereby required." A rule Uke this, in sub- 
stance, has been in force since 1838. Such 
rule was made under the authority containe<l 
in section 7 of the act of March 2. 1793, (1 
Stat. 335,) which provides, that "it shall be 
lawful for the several courts of the United 
States, from time to time, as occasion may 
require, to make rules and orders for their 
i-espectlve courts, directing the returning of 
writs • * * and otherwise, in a manner 
not repugnant to the laws of the United 
States, to regiUate the practice of the said 
courts respectively, as shall be fit and neces- 
sary for the advancement of justice, and 
especially to that end to prevent delaj-s in 
proceedings." This enactment is embodied 
in section 918 of the Revised Statutes, which 
provides, that "the several circuit and dis- 
trict courts may, from time to time, and in anj-- 
manner not inconsistent with any law of the 
United States, or with any rule prescribed by 
the supreme court" \mder section 917, "make 
rules and orders directing the returning 
of writs • * * and otherwise regulate 
their own practice, as may be necessary or 
convenient for the advancement of justice 
and the prevention of delays in proceedings." 
The practice of making up, for the use of 
the court, a calendar of causes, from time to- 
time, sometimes every term, sometimes not 
so often, such calendar to be composed only 
of catises specified in notes of Issue delivered 
to the clerk of the court by one or the other 
or both of the parties to the cause, and of 
confining the action of the court, in trying 
and hearing causes, to the causes which are 
upon such calendar, is a practice which has 
always existed in the state courts of New 
York, of ail grades; while, in some of the 
states, such practice is unknown, but the- 
clerk of the court makes up a trial list from 
his own scrutiny of the papera on file. In 
the courts of New York, and in the fetlerar 
courts in New York, the payment of a fee 
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to the clerk, on the delivery to him of the 
note of Issue, has always been required. 

In the present case, on an appeal in ad- 
miralty from the district court, the libel was 
dismissed, with costs, by this court. In tax- 
ing the costs the clerk allowed and taxed the 
following item: "8 notes of issue, ?8.00." 
The cause was upon the calendar each one of 
eight terms, and, on each one of the eight 
occasions, the claimant delivered to the derk 
a note of the issue and paid him the sum of 
$1. It is contended, for the libellant, that 
this charge of $1 on each occasion is unlaw- 
ful, unless it is found to be specifically pro- 
vided for in section 828 of the Bevised Stat- 
utes; that the only provision on the sub- 
ject in section 828 is this one: "for making 
dockets and taxing costs, in cases removed 
by vtrit of error or appeal, one dollar;" 
and that, under this provision, there, can be 
but one charge of one dollar. 

It Is to be noted, that the rule does not re- 
quire that the note of issue shall be filed in 
the court or with the clerk, or shall become 
part of the files of the court. It is only to be 
delivered to the clerk for his use in making 
up the calendar. The derk makes the cal- 
endar for the convenience of the cotu*t, and 
a copy of it is always made for the use of 
the bar. The service is not one which it is 
contemplated by section 828 that the olerk 
shall perform, and it is not covered by any 
item in that section, nor does any fee pre- 
scribed in that section apply to it. In the 
rule, it might as well have been provided that 
the marshal or a commissioner should per- 
form the service, as the clerk. It is not 
reasonable that the service should be per- 
formed without compensation. As it is for 
the benefit of suitors, it Is reasonable that 
suitors should pay for it. It Is as reasonable 
that they should pay for it as it Is that they 
should pay the expense of printing papers 
which the court requires to be printed. It 
is for the court to say who shall ultimately 
pay such expenses; and the com't has the 
power to say that the losing party shall 
ultimately pay them, by refimding them to 
the party who pays them in the first Instance. 
Whether they are paid in the first instance to 
a printer or to any other person who Is des- 
ignated by the court to perform the particu- 
lar service, Is immaterial. In Neff v. Pen- 
noyer, [Case No. 10,084,] the circuit court for 
the district of Oregon held, that, under sec- 
tion 918 of the Revised Statutes, that court 
had the right, either by general rule or by 
special order in a i>articular case, to require 
parties to a cause submitted to It for de- 
cision to file printed briefs, and to tax the 
reasonable expense of printing the brief of 
the prevailing party against the losing party, 
as a necessary disbursement. Under the 
same authority, this court made a rule, on 
the 1st of July, 1876, requiring the cases 
and pohits and all other papers in certain 
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calendar causes to be printed, and providing 
that a party recovering costs should be al- 
lowed his disbursements for the printing re- 
quired of him by such rule. A like practice 
and rule as to printing papers exists in the 
circuit court for the district of Massa- 
chusetts. See Jordan v. Agawam Woolen 
Co., [Case No. 7,516.] 

The remaining question is, as to whether 
the charge of $1 for the service is a reasona- 
ble one. It has for many years been the 
standard charge for the service in both of 
the federal courts for this district. It has not, 
it is believed, until now, been ever ques- 
tioned. In the yeai-s 1852 and 1853, as ap- 
pears from the records of this court, the 
iisual charge for the same service, paid with- 
out question, was $4.75. The charge of ?1 
seems reasonable, in view of the nature of 
the service, and of the fees allowed in sec- 
tion 828. Long acquiescence by the court 
and the bar go far to establish that the fee 
is a reasonable one. 

As to the clerk's costs on final decree, no 
objection is made to any specific item, al- 
though the items are stated in detail by the 
derk, except to the charge for making the 
final record, which, it is contended, ought 
not to Include the evidence in the cause, be- 
cause, by section 1 of the act of February 
16th, 1875, (18 Stat. 315,) the review, by the 
supreme court, on an appeal in admiralty, 
is limited to a determination of the questions 
of law arising on the record, and the circuit 
court is required to make a finding of facts, 
j as part of the record. But, rule 52 in ad- 
I miralty, prescribed by the supreme court, 
i requires that the record transmitted to the 
i circuit court, on an appeal by the derk of the 
I district court, shall contain, among other 
I things, the testimony on both sides. The 
record so transmitted to the circuit court 
becomes part of the record of the cause In 
that court, and, if there be an nppeal to the 
supreme court, such record must, as a whole, 
be transmitted to that court There is noth- 
ing in the act of 1875 which varies this prac- 
tice. 

The question as to the copy of the apostles 
has been heretofore disposed of. The taxa- 
tion is affirmed. 



Case No. 197. 

The ALICE VIVIAN. 
[Nowhere reported; opinion not accessible.] 

[8 Adm. Rec. 403.1* 

District Court, S. D. Florida. Jan. 20, 1864. 

[Cited in The R. E. Lee, Case No. 11,691.] 

[This was a libel by the United States agrainst 
the steamer Alice Vivian and cargo, captured 
in attempting to run the blockade.] 



^[8 Adm. Rec. 403, only contains the decree 
of the court.] 
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Case ITo. 198. 

AUCB T. MORTB. 

[2 Cranch, C. C. 485.]* 

Circuit Court, D. Columbia. May Term, 1S24. 

Slavery — Lost Manumission — Equitable Be- 
lief. 
A slave who has been manumitted, and lost 
her deed of manumission, may have relief in 
equity. 

In equity. The complainant, Alice, was a 
mulatto woman, who was claimed by the de- 
fendant Peter Morte, as his slave, and who 
was about to be carried away into the south- 
ern states, when she claimed her freedom, 
and complained to Mr. Hoffman, a justice 
of the peace, who, imder a statute of Vir- 
ginia, in force in the county of Alexandria, 
detained her, and committed her to the mar- 
shal for safe keeping, until her complaint 
could be heard by -the court; the defendant, 
Morte, having refused to gXre security for 
her forthcoming to prosecute her claim at 
court. Having been brought before the 
court by habeas corpus, and having filed 
her petition to be permitted to sue in forma 
pauperis, Mr. Mason was assigned by the 
court as her counsel, who reported in favor 
of her claim in equity; whereupon she filed 
her bill in equity, in which she stated that 
she was formerly held as a slave in Mary- 
land, by one Samuel Edelln, in whose fam- 
ily she continued till she was sixteen years 
of age, and where she was kindly treated. 
That Edelin was an unmarried man, and 
about five years ago gave her what she sup- 
posed was a deed of emancipation, and was 
suffered by him to go at large, as a free per- 
son, which she did for some time, in his im- 
mediate neighborhood, with his knowledge 
and approbation. That, with his knowledge, 
she then went and resided In Washington, D. 
C, where she continued unmolested until the 
year 1819. That she lost her paper which 
was given to her by Edelin, when she was 
discharged from his service, and which she Is 
informed and believes was a full and suffi- 
cient deed of emancipation. That she was 
lately seized, thrown into jail, and sold to 
the defendant, Poter Morte, who was in- 
formed of her claim to freedom, and who is 
about to remove her to some part of the 
southern or western country. This bill was 
sworn to by the complainant. The defend- 
ants demurred "as to so much of the com- 
plainant's bill as seeks to charge them with 
a knowledge of her right to freedom, or as 
seeks to compel the defendants or either of 
them to make any discovery touching the 
same, or any of the matters relating thereto, 
in the bill suggested or alleged;" "and for 
cause of demurrer show, that they ought not 
to be compelled to discover any matters 
whereby they may impeach or accuse them- 
selves of an offence or crime for which they 

^[Reported by Hon. William Granch, Chief 
Judge.] 



[1 Fed. Cas. page 408] 

may suffer corporal punishment, or be griev- 
ously fined." 

THE COURT, at May term, 1824, after ar- 
gument, overruled the demurrer, and ordered 
the defendants to answer on or before the 
first day of the next term. Not having done 
so, and the complainant having filed the dep- 
osition of John B. Edelin, fully confirming 
the facts stated in the bill, it was taken for 
confessed, and the court decreed that the 
complainant should be emancipated and set 
free, and that the defendant Edelin should 
make, execute, and deliver to her a proper 
and full deed of emancipation, duly pre- 
pared for record; and that the defendant 
Morte should be perpetually enjoined from 
exercising, or in any manner setting up, 
any claim to the complainant. 



Case Wo. 199. 

The ALIDA. 

[Abb. Adm. 165.]* 

District Court, S, D. New York. Feb. 1848. 

Maritime Liens — State Law — Discharge of 
LiEK — Contracts. 

1. The libellant, a blacksmith, solicited the 
engineer of a domestic steamboat running daily 
between New York and Albany, to employ him 
in making such repairs as should be required 
during the season by the boat, in the line of 
his trade. The engineer promised this, and the 
libellant was called upon to make, and did 
make repairs upon the boat at various distinct 
times, sending in his bills monthly. Held — ^1. 
That these facts did not constitute an employ- 
ment for the season, but that the libellant had 
a right of action for each distinct job when it 
was completed. 2. That iibeilant's lien upon 
the boat, if any, under the provisions of 2 Re- 
vised Statutes, p. 405, § 2, for each item of serv- 
ice rendered by him, was discharged on the 
lapse of twelve days after the departure of the 
boat from Albany for New York nest following 
the rendering of, such service. 

[See note at end of case.] 

2. The court affords a remedy against domes- 
tic vessels for labor, supplies, &c., furnished, 
only where the vessel is subject by the local 
law to a lien therefor; and the privilege is en- 
forced subject to every qualification or limita- 
tion attached to it by that law. 

[Cited in Thomas v. The Kosciusko, Case 
No. 13,901: The City of Salem, 31 Fed. 
Kep. 616.] 
[3. Cited in The Albany, Case No. 131, to the 
proposition that a lien attaches to a foreign 
ship by the general maritime law, and that the 
different states of the federal union are, in re- 
gard to this question, regarded as foreign states 
to each other.] 

[In admiralty.] This was libel In rem, 
by James O. Haight against the steamboat 
Alida, to recover for repairs made upon that 
boat [Libel dismissed.] 

The facts out of which this action arose 
were as follows: During the navigation sea- 
son of 1847, the steamboat Alida, being 
then wholly owned in this state, was em- 
ployed in running between New York and 



^[Reported by Abbott Bros.] 
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Allinny, making regular passenger trips 
<laily, Sundays excepted. The libellant was 
A blacksmith, residing at Albany, and be so- 
licited tbe engineer of the boat to employ 
him in doing such jobs of work as should 
be required in the line of libellant's trade 
•during the season. The engineer promised 
to do so; and at various times when the boat 
was at Albany, from August 4 to September 
ti-t, the libellant was called upon to make re- 
pairs upon the engine and other parts of the 
boat, and he supplied, during that time, all 
labor and materials within the scope of his 
trade which the boat required. These serv- 
ices were rendered by the libellant on the 
4th, Cth, 13th, ISth, 20th, 22d, and 27th days 
of August, and on the 1st, 8th, 13th, 15th, 
17th, 20th, 22d, and 24th days of September. 
The Alida changed owners in New York, 
September 21st; her down trip from Al- 
bany was on the 25th, and no work was 
performed on her by libellant subsequently. 
She was attached, on her arrival In New 
York, on other demands, but afterwards 
continued her trips as before. The engineer 
who employed the libellant left the boat on 
the 27th. There had accrued during the 
month of August, upon the libellant's ac- 
count for services, charges amounting to 
^80.95, and the bill tlierefor was presented 
on the 1st of September. On the 20th of 
September, $50 was paid the libellant, and 
was credited on the August account. Early 
in October, the bill for the September work, 
including the arrears on the August bill, was 
presented to the owners in New York. The 
book-keeper of the libellant testified that 
it was his course of business to present the 
libellant's shop bills for payment on the first 
of each month. The libel was filed on the 
7th of October. 

John Cochrane and S. P. Staples, for li- 
bellant. 
Smith & Woodward, for claimant 

BETTS, District Judge. The present ac- 
tion was commenced within twelve days 
After the libellant ceased working on the 
boat; but if each job created a debt by it- 
self due and payable when such job was 
completed, all the items, excepting the last 
one, $13.43, had been due more than twelve 
<lays when the vessel was arrested, and 
more than that period would have elapsed 
iifter the work was finished, and after a de- 
parture of the vessel from the port of Al- 
bany to the port of New York. To sus- 
tain the action upon the facts shown, the 
libellant must maintain one or two proposi- 
tions: that Ills employment was for the sea- 
son, and that accordingly he had no right to 
arrost the boat until his contract was termi- 
nated by tlie expiration of the running sea- 
son, or by the ace ol the owner of the boat; 
or that, in order to bar his remedy in rem, 
•the boat must have left Albany and have re- 
mained absent for more than twelve days 



continuously, after each particular indebted- 
ness accrued. 

In my opinion, the evidence in no way 
authorizes the assumption that the hiring of 
the libellant was for the entire season. The 
nature of the employment clearly indicates 
that it was merely for piece or job work, 
and that, in each instance, the libellant had 
a right to demand payment when the par- 
ticular job was completed. It was the usage 
of his shop, indeed, to render bills to cus- 
tomers monthly; biit that usage in no way 
affected the legal right of libellant to with- 
hold the indulgence and exact ready pay, 
nor did it put him imder obligation to pro- 
ceed, and supply material and labor on cred- 
it throughout the season. Such usage could 
only tend to raise a presumption in favor of 
such credit; but this presumption, if unsup- 
ported by other proofs, would be of too 
slight a character to postpone his right to 
collect his charges, because it would be bal- 
anced if not indeed countervailed by another 
implication, that each piece of work or arti- 
cle of manufacture furnished by a mechanic, 
completes his obligation to his employer as 
far as that item of employment Is concerned, 
and has no connection with or dependence 
upon other services, similar in character, 
rendered between the parties. This Is the 
well-understood relation of employer and 
employed, in all cases of mechanical serv- 
ices; and there is no stronger inference in 
favor of a continuing credit where the em- 
ployment is for a series of independent re- 
pairs to a single steam-engUie, than where it 
is for the original construction of several 
different engines. In the absence of stipula- 
tions between the parties, the law assumes 
that a mechanic is entitled to compensation 
for his job when finished, (Story, Bailm. 5§ 
425, 42G,) and the job must, in ordinary 
acceptation, be regarded as finished when 
all the material or labor demanded has been 
fully supplied. This is as true in relation to 
small items of mechanical labor and sap- 
plies, as it Is in respect to those of the great- 
est magnitude and expense. The job of the 
block-maker is to all legal intents completed 
when he has finished the particular taclde 
ordered, as clearly as is that of the ship- 
wright when the ship is launched and fully 
sparred; and either is then entitled at law 
to demand compensation for his labor and 
materials. If, then, the employment proved 
in this case were to be regarded as a con- 
tract for hire and mateiials, I should think 
it amounted to nothing more than an engage- 
ment by the libellant to answer such calls 
or orders as should be made upon liim in 
his line of business, leaving his right to re- 
cover compensation therefor to stand upon 
the ordinary legal footing. In my judgment, 
however, the underetanding between the li- 
bellant and the engineer constituted no 
agreement obligatory on either party. It 
was no more than the customary good-will 
solicited by tradesmen and mechanics, and 
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promised by those to whom application is 
made. These friendly assin^mces secure no 
right to either party which can he enforced 
against the other, as arising upon an agree- 
ment of legal obligation. 

The question tlien arises, under the second 
point, whether the lion, if originally existing 
in favor of the libellant, was discharged by 
the departure of the boat from Albany, 
twelve days or more before the suit was 
bi'ought. "Whei-e services or supplies are 
rendered to a foreign ship, a lien attaches by 
the general maritime law; and the different 
states of our Federal Union are, in regard to 
this question, regarded as foi-eign states to 
each other. The nature, extent and charac- 
ter of the lien, in such case, are to be deter- 
mined, not by the local law of the particuhir 
state, but by the general principles of the 
maritime law applicable to the case. Zane v. 
The President, [Case No. 18,201;] Tlie Nestor, 
[Id. 10,126;] The Chusan, [Id. 2,717.] But 
against domestic vessels the court affords a 
remedy only where they are subject by the 
local law to a lien for work done, or for ar- 
ticles or materials furnished in building or 
repairing the vessel, or for provisions or 
stores furnished within the state, and fit and 
proper for the use of the vessel when fur- 
nished; and accordingly the privilege is en- 
forced, subject to every qualification or lim- 
itation attacned to it by the state law. The 
case is governed altogether by the municipal 
law of the state, and no lien is implied, un- 
less it is recognized by that law. The Gen- 
eral Smith, 4 Wheat [17 U. tS.] 438; The 
Robert Fulton, [Case No. 11,890;] The Jeru- 
sfdeui, [Id. 7,294;] Tlie Hull of a New Brig, 
[Icl. 11,009;] The Bark Chusan, [Id. 2,717;] 
Peyroux v. Howard, 7 Pet. [32 U. S.] 324; 
Harper v. The New Brig, [Case No. G,090;] 
[Buddington v. Stewart,] 14 Conn. 404; Davis 
v. The New Brig, [Case No. 3,043.] 

The statute of the state of New York tm- 
der which this lien must he supported, if at 
all, contains a provision that when the ship 
or v^sel shall depart from the port at which 
she was when the debt was contracted, to 
some other port within the state, every such 
debt shall cease to be a lien, at the expiration 
of twelve days after the day of such depar- 
ture; and in all cases the lien shall cease im- 
mediately after the vessel shall have left this 
state. 2 Rev. St. p. 405, § 2. The act pre- 
ceding this, (Laws 1830, c. 320, § 50,) and the 
antecedent one, (Laws 1817, c. GO, § 1,) have 
always been held in this court to bar tlie 
arrest of a vessel after twelve days subse- 
quent to her leaving (provided her departure 
is not clandestine or fraudulent) the port in 
which the lien was incun*ed, and going to an- 
other port in this state, without regard to the 
time during which she might remain away 
from the port where the debt was contracted. 
Jenkins v. The Congress, [Case No. 7,204;] The 
Joseph E. Coffee, [Id. 7,536.] I am satisfied 
that the state act demands that exposition, 
and should now only refer to the former 



decisions in this court upon the subject, had 
it not been earnestly contended in this case 
that the meaning of the provision was clear- 
ly different from tiiat of the former acts 
upon the same subject, and that it requires, 
in order to discharge the lion, a continuous 
absence of tlie vessel for more than twelve 
days from the port where the debt was con- 
tracted, and that she remain for that length 
of time in some other port or ports within 
the state. It was urged that any other con- 
struction would render the lien fallaciou^i 
and worthless, for the reason that the cred 
itor could never know when it was inter- 
cepted or destroyed. Stress was also laid 
upon the decision of the supreme court of 
the state of New York, in Denison v. The 
Appellonia, 20 Johns. 194, as determining that 
the vessel must remain more than twelve 
days in the port to which she is removed, in 
order to divest the lien. And in view of this 
construction of the statute, It was further 
contended that the boat, having returned 
to the port of Albany on every day succeed- 
ing the one on which she left it, had never 
departed from that port within the intent of 
the statute. I think there is but slight call 
for construction in this case, as the words of 
the statute (2 Rev. St 405, § 2) fix the mean- 
ing of the legislation with a clearness not 
to be strengthened by explanatory comments. 
The day of departure is the point from which 
the limitation commences running, and it be- 
comes final at the expiration of twelve days 
after that day. 

The reasons upon which the legislation on 
this subject rest also demand this construc- 
tion of the law, in so far as it applies to 
cases not constituting maritime liens to be 
enforced by admiralty courts under their 
general jurisdiction. Those courts take no 
cognizance of such claims against domestic 
vessels in their home ports, excepting in exe- 
cution of tlie local law. It is accordingly 
the lien of the artisan or furnisher, as recog- 
nized at common law, that the legislature 
had in contemplation and sought to extend. 
The Marion, [Case No. 9,087;] Moore v. 
Hitchcock, 4 Wend. 292. See, also, Harper 
V. The New Brig, [Case No. 0,090.] The com- 
mon-law lien was dependent upon the actual 
holding in possession of the thing to which it 
attached, and any surrender, however briefr 
of such possession, divested or discharged 
the lien. So, when actual possession of the 
thing was not acquired, the lien never at- 
tached. Story, Bailm. §§ 440, 588; Ex parte 
Foster, [Case No. 4,960;] Meary [Meany] v. 
Head, [Id. 9,379.] Tliis rule of law mani- 
festly left mechanics, material-men, and otli- 
ei-s who furnished stores to vessels while 
anchored in port or moored at the dock, yet 
remaining in possession of their owners, mas- 
ters, and crew, without other security for 
their claims than the personal responsibility 
of tlieir agents or owners. This mischief is 
remedied by a statutory liability, having all 
the vii*tue of a common law and maritime 
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lien, not only while the vessel is under the 
imnds of her creditors, buv ror twelve days 
after she departs from the port where the 
debts were contracted, to any other port 
wltliin the state. 

While there is an impressive equity in af- 
fording to creditors some means of protec- 
tion against the sudden removal of vessels 
from under their hands, thus cutting off their 
security, it is plain that the legislature 
meant also to guard tlie public against preju- 
dice from these tacit and secret claims. 
They are permitted, accordingly, to continue 
in existence for a short period after the ves- 
sel has gone from their quasi occupancy and 
possession. It is proper that suflacient time 
be allowed to enable the creditor to enforce 
his right; but no reason demands that these 
liens should be allowed to float with the vessel, 
going out of the port and coming back with 
her to it, so long as she may continue to re- 
visit it, without her absence exceeding twelve 
days. On the contrary, this would tend to 
mislead and prejudice subsequent purchasers 
and creditors, as such prior lien, if sustained, 
would hold its preference against all subse- 
quent claims, (Rankin v. Scott, 12 Wheat 
[25 U. S.] 177,) and thus would be withdrawn 
all the protection which the limitation of time 
prescribed by the statute was designed to se- 
cure. 

The supreme court of this state have evi- 
dently so imderstood the provisions of this 
act in Hancos v. Dunning, 6 Hill, 494. 
They preserved the lien in that case only be- 
cause the vessel had not left the port or state 
within the meaning of the act. She had only 
gone out on an experimental trip to try her 
boilers, und it was held that the touching at 
a New Jersey port, while on such an excur- 
sion, did not divert the lien. The language 
of the court suggests that the present case 
would be regarded as coming within tlie Um- 
itation. The court say: "The reasonable con- 
struction is, that the lien ceases when the 
vessel departs from the port where the re- 
pairs were made, or leaves the state, upon a 
voyage or trip in the pursuit of some kind 
of trade or business." The boat in this case 
was running in steady employment as a pas- 
senger vessel, loading and unloading daily at 
the port of departure and destination, and 
completing her voyage on her arrival at the 
latter. 

The case of Denison v. The Appellonia, 20 
Johns. 194. relied upon on the argument 
turned upon the language of the state act of 
1817. Laws 1817, p. 49, c GO, § 1. This pro- 
vision is not incorporated in the Kevised 
Statutes, and it is exceedingly difficult to 
comprehend what is intended by it There is 
probably a misprint in the proviso; but as 
the decision of tlie court was upon a point 
of pleading, the only inquiry was whether 
the pleading had stated the case provided 
for by the act, and no attention seems to 
have been paid to the import and effect of 
tlie clause Itself upon the rights and reme- 



dies of privileged creditors. The proviso 
■was, "that the said lien shall in no case en- 
dure beyond twelve days after such ship or 
vessel shall leave the port in which the same 
may have been arrested.',' The plea in bar 
to tlie proceedings was, that the vessel left,, 
and for more than twelve days continued 
absent from the port where the supplies, &c.^ 
were furnished before her arrest. The court 
held the plea bad, because it did not state 
the cause which exonerated the vessel from 
the lien;— that is, her arrest before her re- 
moval, and then her continuing absent more 
than twelve days after the arrest No prin- 
ciple is settled by that case which is applica- 
ble to this. 

I am, accordingly, of opinion, that any in- 
debtedness to the libellant which was a lien 
upon the boat, ceased to be so after the ex- 
piration of twelve days from her leaving Al- 
bany, and subsequent to the time the debt 
was due. 

The last charge made against the boat by 
the libellant, September 24, being for less 
than $50, no lien arises in his favor for it^ 
and upon the considerations stated, he can- 
not maintain the suit for the antecedent cred- 
it Libel dismissed with costs. 

NOTE, [from original report] On the sub- 
ject of liens upon domestic steamboats, see, al- 
so, the decision in another suit against The 
Alida, [Case No. 200.] 



Case No. 200. 

The ALIDA. 

[Abb. Adm. 173.]* 

District Court, S. D. New York. Feb., 1848. 

Makitim e Li ens— Supi'lies— Contkacts. 

1. Where a writing, although embodying an 
agreement, is manifestly incomplete, and not 
intended by the parties to exhibit the whole 
agreement, but only to define some of its terms^ 
the writing is conclusiTe as far as it goes; but 
such parts of the actual contract as are not em- 
braced within its scope, may be established by 
parol evidence. 

[Cited in Lafitte v. Shawcross, 12 Fed. Rep. 
521.1 

[See Page v. Sheffield, Case No. 10,667; af- 
firming Sheffield v. Page, Id. 12,743.] 

2. The owner of a steamboat, and a corpora- 
tion engaged in the business of supplying coal 
to steamboats, had for some months been ac- 
customed to deal with each other for the sup- 
ply of coal required by the boat; the requisite 
supply for her wants upon each trip beiug fur- 
nished her on each arrival. Under these cir- 
cumstances the owner executed a written mem- 
orandum, acicnowledging that he had purchased 
1500 tons of coal at a specified price per ton; 
which was, however, silent as to time and 
mode of delivery and payment. Seldt — 1. That 
the previous course of dealing between the par- 
ties might be shown, to establish their inten- 
tion in regard to these points. 2. That upon 
this cviiience the contract must be construed 
as intending a delivery of the coal from time- 
to time as it might be ordered to meet the 
wants of the boat, and as creating an obliga- 
tion to pay for each parcel of coal as delivered 

'[Reported by Abbott Bros.] 



ALIDA (Case No. 200) 



[1 Fod. Cas. pnge 412] 



3. A steamhnat is subject to a lien under 2 
Bev. St, p. 493, [1st Ed., pt. 3, c. 8, tit. 8,] 
■for fuel furnished her for me purposes of her 
navigation. 

4. The lien for labor, supplies, &c.. furnished 
■to vessels, given by 2 Rev. St. p. .493, takes ef- 
fect from the time when the benefit is actually 
■conferred, not from the date when it is engaged 
■or contracted for. 

[Cited in The James H. Prentice, 36 Fed. 
Rep. 781.] 

In admiralty. This was a libel In rem, 
by the president, managers, and company of 
the Delaware and Hudson Canal Company, 
against the steamboat Alida, to recover for 
supplies of coal furnished that boat [Decree 
for libelants.] 

The action arose out of the following facts: 
—The libellants' corporation were tbe own- 
■ers of the liackawanna coal beds, and were 
■engaged in supplying coal extensively to 
steamboats. Their course of business was, 
to deliver the coal in carts from the yards of 
the company as it was required for use, and 
to render bills therefor regularly about once 
a. month, to those receiving the supplies, 
and to collect the amounts within a few days 
afterwards, allowing a reasonable time for 
the examination of the bills. The Alida was 
built during the winter and spring of 1847, 
jind was employed during the navigation sea- 
son of that year. In running between New 
York ahd Albany as a passenger boat. She 
was accustomed to leave New York on Mon- 
days, Wednesdays, and Fridays of each 
week, returning the alternate days; and she 
usually, on her arrival down, received coal 
sufficient to supply her run up the next day. 
The libellants were accustomed to supply her 
with coal; and it was proved by the books 
•of the libellants, which were put in evidence 
by the claimants, that the libellants supplied 
the boat, in this city, on March 19, 1847, with 
four tons of lump coal, at ?5.50 per ton; 
■on AprU lOtii, with ten tons at the same 
price; and on alternate days during the resi- 
due of the same month, with 141 tons, gen- 
erally furnishing a little more than twenty 
tons per day, at $5 per ton. In like manner 
the boat received in May, 245 tons in New 
York; eight tons at Kingston, at ^.50, and 
at Rondout 349 tons, at ?4; the latter quan- 
tity being delivered together. In the same 
manner she received, in New York, during 
the month of Jime, 303 tons, at $4.50 per 
ton; and in July, up to and including the 
10th, 123 tons, at the same price. The total 
price of these supplies was $4,557.70. Pay- 
ments were made on June 23d, of $782, and 
-June 30th, of $2,858.70, leaving a balance 
which remained due up to July 12th, of $917. 
■On the last-mentioned day, William R. Mo- 
CuUough, of New York city, then the owner 
of the boat, made an engagement with the 
libellants' corporation for further supplies of 
coal. The only direct agreement proved was 
Si memorandum in the following words, writ- 
ten by McCullough, in the books of the libel- 
lants:— Steamboat Alida. I have purchased 



this day of the Delaware and Hudson Canal 
Company, five hundred tons of lump coal, 
to be delivered at Rondout, at $4.02^ per 
gross ton, less 12^ cents per ton for cash, 
to August 1st Also, one thousand tons of 
lump coal, to be delivei-ed from yards in 
New York, at $5 per net ton, to be deliv- 
ered by carts. Wm. R. McCullough. New 
York, July 12, 1847." 

From this time the delivery of the coal 
continued in the manner practised thereto- 
fore. On each arrival of the boat in New 
York she received almost uniformly twenty- 
four tons at a time; the smallest quantity 
being once twenty tons, and the largest 
twenty-five tons three times. On August 2d, 
the sum of $1,363.50 was collected by the 
libellauts, and on August 31st, $2,145, The 
collecting agent of the libellants was accus- 
tomed to present the bills to McCullough, 
throughout the season, for each month's de- 
livery of coal, and he also used to call a 
few days after the presentation of the bills, 
when he received the payments as credited. 
When he presented the biU for September, 
McCullough promised to pay the amount due 
in a day or two. On Monday, September 
20th, McCullough transferred the boat to an- 
otlier person in trust; but the custom-house 
officers refusing to register that conveyance, 
a regular bill of sale to E. Stevenson, was 
executed on the 21st, and on the 27th, Ste- 
venson conveyed her to Orvln Thompson. 
The failure of Stevenson was publicly known 
in the city on the 21st of September. It was 
on that day, also, that the vessel was at- 
tached on the libel filed in tliis cause. The 
action was now before the court for hear- 
ing on the pleadings and proofs, and was 
heard at the same time with the action by 
James O. Haight against the same boat, a 
report of wliich case Immediately precedes 
this. [Case No. 199.] 

William H. De Forest and S. P. Staples, 
for libellants. 

Smith & Woodward and Mr. Crist for 
claimants, 

BETTS, District Judge. I am of opinion 
that the evidence offered of the coui-se of 
dealing between the parties during the early 
part of the season is proper and relevant, 
to show the relation in which the parties 
stood to each other, and the character of 
their mutual dealing, and that it affords a 
safe guide to the intention and meaning of 
the written memorandum of July 12th, That 
agreement, as reduced to writing, most man- 
ifestly does not represent the entire bargain 
and understanding between the parties. It is 
not to be supposed that either of them con- 
templated an instant sale of fifteen hundred 
tons of coal, which the libellants could at 
once deliver and compel payment, or require 
payment in advance, or which McCullough 
had a right to demand, in toto, on the sig- 
nature of the paper, or on any day he might 
designate. The obvious purpose of the par- 
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ties was to arrange the prices which should 
be paid for the coal, and to fix the quantity 
which should be supplied at those prices, and 
accordingly a mere note or memorandum 
was made of those particulars, leaving the 
mode of supply, in respect to time, amount, 
&c., to continue as theretofore. A stipula- 
tion between vendor and vendee, circum- 
stanced as these parties were, if intended to 
contain the whole contract, would naturally, 
if not necessarily, define with precision the 
rights and obligations of each under it, spec- 
ifying the periods and quantities of delivery, 
and the terms of payment. The parties to 
this agreement had been, at its date, engaged 
In dealing together for more than three 
months, in the very matter to which the 
agreement related, and they both perfectly 
understood the general usage of that branch 
of trade, and their own respective means 
and wants. The libellants knew that Mc- 
CuUough was running a day boat on the 
river, which consumed more than twenty 
tons of coal on each trip; and McCullough 
well knew that they had command of the 
fuel usually required and obtained for the 
use of steamboats, and there was an estab- 
lished usage between them to furnish and 
receive a daily supply at the current market 
prices, payable on delivery. Both were will- 
ing to make an arrangement which should 
relieve this trade between them from the un- 
certainty of price to which coal Is subject 
In the general market, and which the proofs 
show had occurred within the previous three 
months, to the advantage and dis4»dvantage 
of each, compared with the standard adopted 
In the agreement Thus the circumstances 
\mder which the agreement was made have 
a most important bearing in determining the 
actual Intention of the parties, if the court 
is not required. In determining that construc- 
tion, to lay out of view every tiling extrane- 
ous to the writing itself. 

It is very clear, upon the authorities, that 
this jigi*eemeat, being manifestly incomplete 
and intended to define not the entire con- 
tract but only one or two of its terms, the 
circumstances of the case, and especially the 
previous course of dealing between the par- 
ties may be resorted to, in order to supply 
those parts of the contract which are not 
within the scope of the memorandum, as 
well as In determining tlie seuse of uncertain 
or ambiguous words. Had this wi'itlng been 
a formal obligation under seal, the circum- 
stances in proof might rightfully be noticed 
in ascertaining the meaning of tlie parties; 
and a mere parol memorandum, not amount- 
ing to a complete agreement, can incontesta- 
bly be coustnied with reference to extrane- 
ous facts which tend to determine the mo- 
tives and Intentions governing its adoption. 
Thus it Is said that the rule which forbids 
the admission of parol evidence to contra- 
dict or vary the terms of a written lustni- 
mont, is directed only against the admission 
of any other evidence of the language em- 



ployed by the parties making the contract 
than that which Is furnished by the writing 
itself. But the writing may be read by the 
light of surrounding circumstances, in order 
more perfectly to understand the intent and 
meaning of the parties. 1 Greenl. Ev. §§ 
27^, 277, 2S7, 288; Chltty, Gout 24, 25; 
[Hodges V. King,] 7 Mete. [Mass.] 583. 

Tlie supreme court of this state. In 1815^ 
in McMillan v. Vanderlip, 12 Johns. 1G5, 
held that the rule governing the construction 
of contracts ought to be discharged of all 
subtlety, and that they should be expounded 
accordhig to the real intention of the parties. 
So, in South Carolina, it is distinctly held 
that loose memoranda, not containing a com- 
plete agreement, are open to explanation by 
parol proof. Stone v. Wilson, 3 Brev. 228, 
So, in Missouri, the court holds the rule to 
be that parol evidence Is admissible to show 
the time, place, and manner of performing- 
a written contract which is silent upon those 
subjects. Benson v. Peebles, 5 Mo. 132. So,, 
also, the supreme court of New York, in 
Farmers' & Manufacturers* Bank v. Whin- 
field, 24 Wend. 419, admitted parol evidence 
where the agreement was in writing, to show 
the nature of the transaction, and the object 
and purpose of the parties. The case of 
Potter V. Hopkins, 25 Wend. 417, decided 
In the New York supreme court in 1841,. 
Is a clear authority upon this point. In that 
case, the contract between the parties was 
originally in parol, but was In part expressed 
in a receipt given for the first payment made 
under the agreement. The receipt being 
put in evidence on the trial, an objection was 
taken, that the party could not be allowed 
to prove the previous parol agreement, be- 
cause such proof amounted to the contradic- 
tion of the writing; but the court held that 
the instrument In question did not purport, 
on its face, to be a complete arrangement 
between the parties, but was obviously given 
as an acknowledgment of part execution of 
a contract, referring to some of its terms. It 
was held that the instrument was binding- 
as far as It went, but that, as to such parts 
of the contract as were not embraced within 
the writing, parol evidence was admissible. 
There are many other cases which sustain 
this doctrine. See Hunt v. Adams, 6 Mass. 
519; Barker v. Prentiss, Id. 434; McCuI- 
logh v. Girard, [Case No. 8,737;] Mead v. 
Steger, 5 Port. (Ala.) 505; Commissioners v. 
McCalmont, 3 Penn. R. 492, [Pen. & W. 122; J 
Sharp V. Lipsey, 2 Bailey, 113; Knapp v. 
Harden, 1 Gale, 47; Reay v. Richardson, 2 
Crompt. M. & R. 427; Ingram v. Lea, 2 
Camp. 521; Hall v. Mott, Brayt. 81; Tlsdale 
V. Harris, 20 Pick. 12. 

The case of Jeffery v. Walton. 1 Starkle, 
207, Is perhaps more analogous to that now 
before the comt than either of those yet men- 
tioned. That case was assumpsit for dam- 
ages received by a horse hired by the defend- 
ant from the plaintiff. At the time of the 
hiring the plaintiff told the defendant's- 
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agent, who applied for the horse, th'at if he 
took him on hire he must be liable for all ac- 
d-dents. The agent engaged the horse on this 
■condition, and the following memorandum 
of the terms was made in writing:— "Six 
weeks, at two guineas. William Walton, 
Jun." The counsel for the defendant ^on- 
tended on the trial, that this memorandum 
was to be considered as the real contract be- 
tween the parties, having been made accord- 
ing to the evidence immediately upon the 
dose of the agreement, and that it was not 
■competent to the plaintifiC to engraft upon It 
3. further term by means of parol evidencdt 
And, consequently, that this was notliing 
more tlian an ordinary case of hiring, in 
which accidents of this nature were to be 
borne by the person who let the horse. But 
Lord Ellenborough said: "The written agree- 
ment merely regulates the time of hiring and 
the rate of payment, and I shall not allow 
any evidence to be given by the plaintiff in 
contradiction of these terms; but I am of 
opinion that it is competent to the plaintiff 
to give in evidence suppletory matter as a 
part of the agreement." 

In my judgment, therefore, this memoran- 
dum, if read in view of the proofs in the 
case, did not in any way vary the relation of 
the parties in their dealings in the matter, 
excepting in respect to the' prices chargeable 
for the coal. The libellants were bound un- 
^er it to deliver the coal as before, from time 
to time when it might be demanded, and 
■only in the quantities required at each time; 
and McCullough was bound to pay for each 
parcel of coal on deliveiy. Each delivery 
created a debt to the value of the coal deliv- 
ered, and that debt was payable immediate- 
ly. The acts of the partis after the agree- 
ment are, moreover, fully in accordance witli 
this exposition of their meaning, derived 
from their previous usage. Coal was sup- 
plied to the boat at each trip, and only 
enough to meet her consumption on the run. 
The bills were rendered as they previously 
had been, and collections were made upon 
them as being then due and payable. It Is 
plain that McCullough so understood the 
rights of libellants and his own obligations, 
Tjecause he promised their collector, In Sep- 
tember, to make immediate payment of the 
balance In arrear. 

It appears to me, also, that the words 
themselves of the memorandum may reason- 
ably be considered to coincide witli this inter- 
pretation, collected from the course of deal- 
ing between the parties, and that they by no 
means import a contract of sale of fifteen 
hundred tons of coal as an entirety. Five 
hundred tons are deliverable at Itondout, at 
^4.62% per ton, less 12\i> cents per ton for 
cash, to the 1st of August. This latter pro- 
vision fairly implies an underjstanding that a 
part only of the stipulated quantity might 
probably be called for before August. It 
seems to me the meaning to be attached to 
the clause, construing the memorandum by 



itself alone, is that whatever part of the five 
hundred tons McCullough chose to take from 
Roudout, between July 12th and August 1st, 
he should receive at $4.50 per ton, paying 
cash on delivery, while that taken afterward 
should be at $4.G2i^ per ton; and that, conse- 
quently, it was at his option to order the 
whole or none on the lower terms. There 
is no indication in the memorandum that it 
was the duty of the libellants to make im- 
mediate delivery, or that they had a right to 
deliver the whole five hundred tons at their 
election Immediately after the signatiire of 
the agreement. The one thousand tons con- 
tracted for in New York were to be delivered 
from the yards and in carts. This manifest- 
ly contemplates a delivery in parcels, and at 
distinct times. If lump coal from yards is 
an article different from and superior to coal 
brought to market in barges and in bulk, 
and the contract can only be satisfied by sup- 
plying coal of that description, there could 
still be no reason for defining the metliod for 
transportation other than this, that the un- 
derstanding between the parties contemplat- 
ed the furnishing the coal in small lots when 
called for, accoirding to the known usage of 
the trade, and the particular wants of the 
libellants. I should have no difliculty, ac- 
cordingly, in holding the agreement, even as 
evidenced by the memorandum itself, to be 
that the libellants should furnish the stipu- 
lated quantity of coal as it might be ordered 
by McCullough, and that they were entitled 
to payment upon each order as it was ful- 
filled. 

The cases cited to show that this contract 
miist be construed as an entire one, under 
which the libellants had no right to demand 
any payment from McCullough, without 
showing either full performance on their 
part or a legal excuse for non-performance, 
do not, in my opinion, exclude the construc- 
tion which I have placed upon the memo- 
randum. In McMillan v. Vanderlip, already 
cited, (12 Johns. 165,) the plaintiff had hired 
for ton and a half months, under an agree- 
ment to receive wages upon a certain mode 
of computation, based upon the amount of 
Avork done by him ; and he left his employer 
before the completion of the term agreed 
for. The court held that the engagement 
of the plaintiff to work out the whole pe- 
riod was a condition precedent, necessary 
to be performed before the defendant could 
be held liable for his wages. The principle 
of that decision does not, however, reach 
this case, for here is no agreement to deliver 
the whole fifteen hundred tons of coal be- 
fore the price is payable. The analogy 
would have been a strong one had the stip- 
ulation been to deliver the fifteen hundred 
tons at or within a certain time, and for a 
specified amount of money, in gross or per 
ton. The case of Champlln v. Rowley, 18 
Wend. 187, was an analogous case to Mc- 
Millan V. Vanderlip, and the decision there 
was only that an agreement to deUver a 
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particular amount of hay, at a given time, 
must be performed entirely, or that no li- 
ability upon it accrued to the vendor against 
the purchaser. 

The case of Waddington v. Oliver, 2 Bos. & 
P. (N. R.) 61, was a case of lilse description. 
The agreement there was to deliver a hundred 
bags of hops before the first of January. A 
part were delivered in December, and imme- 
diate payment for them was demanded, and 
■on refusal to pay, suit was brought for their 
value forthwith. It was held that the action 
would not lie for two reasons: first, because 
the plaintiflf had not performed the whole 
of his contract; and second, because the 
time in wliich the ontracJ was to be com- 
pleted on both sides, had not arrived when 
the suit was commenced. The supreme 
^ourt of this state held, in McMillan v. Van- 
derlip, that the first reason is a legal and 
satisfactory one. It is manifest, however, 
that the agreement in that case stipulated 
for a complete execution upon the part of 
the plaintiff by a given day, and accordingly 
gave an element of entirety to the contract 
which is not found in the one now before 
the court' The contract in the present case 
is destitute of that ingredient. There Is no 
time stipulated at or within which the coal 
must be deUvered, either at the beginning 
or close of the season, or within one or sev- 
eral seasons. That circumstance, it seems 
to me, is significant to show that the parties 
never contemplated a purchase or sale of 
fifteen hundred tons of coal as an entirety. 
That would have placed the purchaser who 
required a daily supply of fuel sufiicient for 
his boat, quite at the discretion of the ven- 
dors, who would be in no way bound to fur- 
nish it with reference to the wants of the 
boat, but might follow their own conven- 
ience. And, accordingly, to uphold and 
carry into effect the plain meaning of both 
parties, the memorandum must be regarded 
as fixing only that term of the contract 
wliich was loose and indefinite before, name- 
ly, the price to be paid; and all else must 
be regarded as intended to be left upon its 
former footing. If the memorandum im- 
ports an entire agreement, then the libel- 
lauts could rightfully perform the whole 
at once, (except, perhaps, delivering the five 
hundred tons at Rondout,) and as no time 
was fixed for the delivery, they might have 
elected to make It after the navigation of the 
river had closed for the season, and indeed 
without any reference to the wants of the 
boat during the season. No court would 
close its eyes to tlie manifest purpose of 
tlie parties in the agreement, and to all the 
concomitant' facts tending to establish tliat 
purpose, so as to sustain a mode of execu- 



"The cases upon the general subject of the de- 
pendence or independence of contracts, may be 
found examined in the note of Sergeant Wil- 
liams to Peeters v. Opie, 3 Wms. Saund. 352, 
note 3, and in the note of Mr. Wendell to the 
case of Champlin v. Rowley, IS Weud. 194. 



tion which might wholly subvert its object, 
and the motives of the parties making it. 
If, then, under the general phraseology of 
the memorandum, there is to be implied, in 
behalf of McGullough, a right only to the 
delivery of coal when ordered, because that 
construction only is consonant with the re- 
lations of -the parties and the plahi object 
of the bargain, though not expressed upon 
its face, the like reason exacts in behalf of 
tlie llbellants that the implication should be 
raised to protect them, in parting with so 
large an amount of property, from being 
compelled to rely solely on the personal 
credit of the purchaser— an obligation not 
assumed by them in the agreement, and 
which had never attended similar transac- 
tions between the parties. These views in 
relation to the memorandum rest upon the 
assumption that it is to be regarded a con- 
tract on the part of McGullough, and as 
tlms creating, by Implication, corresponding 
engagements on the part of the liljellauts, so 
as to have the same effect as if It expressed 
a stipulation by them to deliver to him five 
hundred tons of coal at Rondout, and one 
thousand tons at their yards in New York. 

But the circumstance should not be over- 
leoked, that the memorandum may reason- 
ably be imderstood as no more than an ad- 
mission on the part of McGullough, that he 
had purchased such a quantity of coal at 
the prices stipulated; and as not meant to 
fix the terms of his contract beyond that, 
much less to regulate the manner of per- 
formance on the part of the vendors. He 
takes no assurance or engagement from 
them. Tiiere is not the mutuality essential 
to a contract to render it obligatory to both 
parties. Chitty, Cont 3, 108. And this ad- 
mission of purchase by him, not asserting 
any condition of credit or entire fulfillment 
of the sale by the vendors, would place him 
on the footing of an ordinary purchaser, 
who is boimd to pay lor the article bought 
on its deUvery. Com. Cont. 182. So he un- 
derstood his own obligation, and both par- 
ties having throughout acted upon that, as 
the true meaning and design of their ar- 
rangement, and it being no way inconsistent 
with what is stated in the memorandum, 
I hold that the llbellants were entitled to 
demand payment on each delivery of the 
several lots or quantities of coal ordered by 
McGullough. 

A steamboat is subject to a lien under the 
state statute for fuel furnished her for the 
purposes of her navigation. 2 Rev. St. p. 
493, § 1. In the case of Johnson v. The 
Sandusky, 5 Wend. 510, which was decided 
in the New York supreme court, in Octo- 
ber, 1830, it was held that a party who had 
furnished wood to a steamboat, to be used as 
fuel for the purpose of propelling her, was 
not entitled to a lien therefor. The supplies 
contemplated by the act, it was said, "must 
be such as to enter into the construction or 
I equipment of the vessel and become part of 
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her, and not such articles as are daily con- 
sumed and constantly replaced. They must 
be such as go towards the buildinK, repair- 
ing, fitting, furnishing and equipping a ves- 
sel." That case was decided imder the act 
of 1817. In the case of Crooke v. Slaclc, 20 
Wend. 177, the same court held that the 
word "stores," introduced into the Revised 
Statutes on the subject, embraced fuel fur- 
nished to a steamboat as a, particular now en- 
titled to a lien. This court, in tlie case of The 
Fanny, [Case No. 4,637,] followed the con- 
struction of the statute given by the state 
court In the case of the Sanduslcy, although 
not satisfied with that exposition. I now 
readily conform to the later interpretation of 
the statute by the local court, without inquir- 
ing whether there is any essential difference 
in the provisions of the two statutes. The 
lien, however, upon the principles laid down 
In the case of Haight v. The AJida, ILd. 199,] 
heard at the same term with this cause, is 
available to the libellants to the extent of 
such amount of coal only as was delivered 
to McCullough within twelve days before 
this suit was brought and after the departure 
of the boat on her regular trip to New York. 
TMs would include the coal delivered from 
September 9th to the commencement of the 
action, being one hundred and twenty tons, 
at five dollars per ton, amounting to $600. 
For the residue of the quantity delivered the 
libellants have lost their remedy against the 
boat. 

It is contended for the claimants, that any 
lien which might have existed for the bal- 
ance of ?600 is discharged; because, by the 
act, it arises at the time the debt is con- 
tracted, and within the purport of the stat- 
ute the debt was contracted on the 12th of 
July, after which day the boat continued to 
depart from New York for the port of Al- 
bany every alternate day, until September 
21st, following, and a period exceeding twelve 
days after every such departure had elapsed 
before the institution of this suit. It is man- 
ifest that the provision of the statute has re- 
lation to subsisting debts due and payable 
for supplies, materials, and labor furnished 
vessels, and not to initiatory and executory 
bargains out of which a debt may arise. A 
different construction of the statute would 
subvert the whole purpose and policy of the 
privilege, which is intended to give security 
for labor and materials actually furnished 
to vessels, and not for the mei'e contract or 
stipulation to supply them. These contracts 
are, probably, in most instances, entered in- 
to in anticipation of the time when the ves- 
sel is to receive tlie repairs or supplies, and 
she often continues her business, leaving the 
port where the contract is made and return- 
ing again, until the period arrives for its ful- 
filment The anchors, spars, rigging, cables, 
sails, &c., which she requires, must often be 
in course of preparation by the furnishers, 
under Iheir contracts, for considerable peri- 
ods of time, during which she awaits their 



completion or pursues her employment Aft- 
er she has received supplies, under such cir- 
cumstances, to hold her discharged from lia- 
bility on the ground that more than twelve 
days had elapsed after her departure from 
the port since the contract was entered into, 
would render the assurance held out by the 
act to creditors a sheer delusion. I cannot 
perceive the slightest color for such inter- 
pretation of its enactments.' 

The eases cited upon the argument in sup- 
port of that construction— ISIoss v, Oakley, 2 
Hill, 2G5; Moss v. McCullough, 5 Hill, 131— 
relate to subjects widely different and dis- 
tinct in principle from this class of liens or 
charges, and have very slight, if any, anal- 
ogy to the point in controversy here. They 
apply to the obligation of a stockholder in 
an incorporated company to pay the debts 
of the company, contracted whilst he is a 
corporator, and only touch this case in so 
far as the inquiry when a contract is consid- 
ered in law to be made and obligatory. The 
act of incorporation in those cases made ev- 
ery stockholder liable for debts incurred by 
the corporate body while he was a stock- 
holder. Those cases were claimed to fall 
within the purview of the statute; and in 
each the court decided thdC the debts sued 
for had been contracted by the corporation 
within the period the defendants were stock- 
holders. The first case turned upon a ques- 
tion of pleading, — whether it was necessary 
to aver that suit had been brought while the 
defendant remained a stockholder, and the 
other upon the effect of a judgment obtained 
against the company, as evidence to charge 
an individual stockholder with the debt. The 
principle involved in that statute, as ex- 
pounded by the court was, that the stock- 
holder was surety for all debts of the com- 
pany, and that of course his liability would 
attach concurrently with that of the com- 
pany at the time the debt was contracted. 
But neither case turns upon the point, or even 
adverts to it, whether conditional contracts, 
before fulfilment of the condition on the 
part of the creditor, come within the privi- 
lege. That question could hardly become 
a practical one under that statute. 

It has already been sufficiently shown that 
no debt subsisted against McCullough on his 
imdertaking until the libellants had deliv- 
ered coal to him; the liability of the boat 
is incident and consequent only to the debt 
when It has been thus created and perfected. 
This was so in this case, on September 21, 
184:7, for the value of the quantity deUv- 
ered that day. Decree for the libellants for 
$600, and interest from that day, and costs 
to be taxed. 

*TIie same view was taken by the New Yorlc 
court of appeals in Veltman v. Thompson, 3 
Comst. [3 N. Y.] 438. It was held, on the au- 
thoritv of the deoision in our text, (whicli was 
cited "in MSS.,) that "the statute has relation 
to a subsisting debt for supplies, materials or 
labor furnished vessels, and not to the initia- 
tory bargain out of which the debt may arise." 
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Case No. 201. 

The ALIDA. 

f3 Ben. 580.]* 

District Court, B. D. New York. Dec., 1869. 

CoLLisiox IX New YoitK Hakuou — Tow-Boat— 
Vessel at Axchoh— Suddex Gale. 

A tow-boat, witlx thirty canal-boats, four bar- 
Bos, and a sloop in tow, was bound down the 
North river, with an ebb tide, lu passing a 
lnr;;e steamer, whicli lay at anchor, the hawser 
tier struck the steatuer, and two of the canal- 
boats were sunk. The defence set up was, that 
a sudden squall of wind struck the steamer, as 
the tow was passing at a proper distance, and 
drove her iuto the tow: Held, That the defence 
had not been made out, but that the collision 
was occasioned by lack of precaution on the 
part of the pilot of the tow-boat. 

[In admiralty. Libels for collision. De- 
crees for libelants.] 

T. E. Stillman, for libellants. 
0. Van Santvoord, for chiimants. 

BENEDICT, District Judge. These two 
actions, wliicU liave been tried together, were 
brought to recover the amount of the injury 
caused to the cargoes of two canal-boats, 
the Emma Davis, and the William Burr, by a 
collision, which occurred in the North river, 
on the 16tli of September, 18G1), between 
the steamship Borussia, and the steamboat 
Alida and her tow, of w.hich the canal-boats 
named formed a part. It is not contended 
by either party, that the collision was caused 
by any fault on the part of the canal-boats. 
The sole question is, whether it was caused 
by negligence on the part of the Alida, which 
was, at the time, towing the boats. The tow 
of the Alida consisted of two barges on each 
side, and a hawser tow of thirty canal-boats, 
arranged in six tiers of five boats each— 
astern of which, were a sloop and two barges, 
on a stem hawser some 220 fathoms long. 
The tow was bound down the North river, 
i;pou an ebb tide, and the Borussia, a large 
sea-going propeller, was lying at anchor, near 
the middle of the river, ofE the dock of the 
Hamburgh steamers. 

As the Alida and her tow came down to 
the Borussia, she delerrained to pass to the 
eastward of the steamer— that is, between 
tlie steamer and the New York shore— and 
she did, herself, so pass in safety; but, in 
passing, her hawser tow came in contact 
with the bows of the steamer, and the canal- 
boats Emma Davis and William Burr brought 
up heavily upon the Borussia, and her chain, 
and were so injured that their cargoes were 
totally destroyed. The defence of the Alida, 
as now made, is that the collision was occa- 
sioned by an event purely fortuitous, namely, 
a sudden squall of wind, which struck the 
Bonissia, as the Alida was passing at a 
proper distance, and drove her to the east- 
Avard and into the tow. 

In support of, and in opposition to, this de- 

'[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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fence, a mass of testimony has been taken, 
which is noticeable for its bold and inex- 
plicable contradictions. It has all received 
my best attention, aided by the careful briefs 
of the respective advocates, and it has failed 
to satisfy my mind that the disaster was 
caused as claimed by the defence. On the 
contrary, I can entertain no doubt, after 
weighing the evidence with care, that, if 
that precaution had been exercised by the 
pilot of the Alida, wliich the circumstances 
required, and which the law imposed upon 
him, he would have avoided the vessel at 
anchor, and the collision would not have 
occurred. I must, accordingly, hold, that 
the colUsion was occasioned by the fault of 
the Alida, in not avoiding the Borussia, as 
she was bound to do. 

I content myself with this announcement 
of the result of my examination and com- 
parison of the testimony, not deeming it nec- 
essary to spread out, in a lengthy opinion, 
the various portions of this mass of evidence, 
which have led me to the conclusion arrived 
at, as all of it, I am glad to believe, will 
be placed before the appellate court, and my 
error, if I have fallen into one, then cor- 
rected. 

The decrees will, therefore, be in favor of 
the libellants, with orders of reference to 
ascert.aln the amount of damage. 
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LSee Brown v. The Alida, Case No. 1,989.] 
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Case No. 201a. 

In re An ALIEN. 

[Betts* Scrap Bk. 101.] 

District Court, S. D. New York.* 

Naturalization'- Resiijexce- Acts of 1802, 18TS^ 
anh 1824 — Mi NOUS. 

IL The naturalization itct of April 14, 1802. 
§ 1, (2 Stat. 153, c. 280 required five years'" 
residence in the United States. Act March 3^ 
1813, § 12, (2 Stat. «09, c. 42.) provided that 
an alien must have a residence of tiTe years, 
without being for any part of that time out of 
the territorj' of the United States, in order to- 
become entitled to naturalization. Held that, 
under the act of 1802, "residence" meant domi- 
cile, and that said act did not require that the 
alien remain constantly in this country for five 
years.] 

*tProbably decided about 1842.] 
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L2. Act May 26. 1824, (4 Stat. 69, c. 186,) 
provided that any free white alien, under 21 
vears of age, who shall have resided in the 
United States three years next preceding his 
arriving at the age of 21 years, and who shall 
have continued to reside therein until the time 
of making application to be admitted as a cit- 
izen, may be naturalized after arriving at the 
age of 21 years, and after he shall have re- 
sided in the United States five years, including 
the three years of his minority. HrUl that, so 
far as concerns minors, this repealed the act 
of 1813, and required merely a domicile in the 
United States under the prescribed conditions.] 

L3. A person who serves an apprenticeship in 
the United States, and thereafter is in con- 
stant service as a sailor, and si)ends the short 
intervals between his voyages with his mother, 
who resides in the United States, is himself a 
resident of the United States, within the mean- 
ing of the act of May 26, 1824, (4 Stat. 69, c. 
186,) and is entitled to naturalization.] 

[In the matter of an application by an 
alien for a certificate of naturalization. Cer- 
tiflcate granted.] 

BETTS, District Judge. The applicant 
came to tlie United States in the year 1832, 
being then a minor. His surviving parent, 
Ills mother, still resides in this state, where 
lio served his time as an apprentice, and he 
now makes his liome with ber, when not en- 
gaged in his present pursuit. For several 
years past he has been a sailor, being con- 
stantly engaged in that employment, except 
the short intervals between ending one voy- 
age and going out upon anotlier. These peri- 
ods are passed at the house of Lis mother, 
he having no family of his own. 

Two quc^stions are presented hy these facts: 
Fii-st, whetlu'r the act of 1813, March 3, § 12, 
[entitled "An act for the regulation of sea- 
men," (2 Stat. S09, c. 42,)] applies to this case, 
and, if it does not, whether the residence 
of the applicant has been such as to satisfy 
the existing laws on the subject. The act 
of [April 14,] 1802, § 1, [2 Stat. 1D3, c. 28,] re- 
quired a residence within the United States 
of five yeai-s. Residence, in its legal accep- 
tation, is the place of a party's home or domi- 
cile, and not merely the spot occupied by him 
for the time being. This may be constantly 
varying; but eveiy change of abode is not 
regarded as constituting a new residence, 
without the accompaniment of an intention 
to abandon the former for the purpose of 
taking up another. The act of 1802 therefore 
could not prevent an alien who had come in- 
to the United States, and acquired a domi- 
cile there, with intent to make it his perma- 
nent home, from obtaining his naturalization, 
although he had not stayed uninterraptedlj'- 
in the coimtry the full period of five years. 

The act of March 3, 1813, § 12, confirms 
this construction of the previous laws, by 
declaring that, after the war, aliens coming 
to this country shall reside therein five years 
without being at any time during that period 
out of the territory of the United States, in 
order to be entitled to the privilege of natu- 
ralization. Congress very distinctly signifies 
that such uninterrupted continuance was not 
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required to constitute the residence demand- 
ed by the laws before in force. 

On the 26th of May, [1824,] it was enacted 
[4 Stat. 69, c. 186] that any alien, being a 
free white pereon and a minor under the age 
of 21 years, who shall have resided in the 
United States three years next preceding his 
arriving at the age of twenty-one years, and 
who shall have continued to reside therein 
to the time he may make application to be 
admitted as a citizen thereof, may, after he 
aiTives at the age of 21 years, and after he 
shall have resided five years within the 
United States, including the three years of 
his minority, be admitted a citizen, &c. Sec- 
tion 1. Congress in this act reverts again to 
the use of the term of residence in its gen- 
eral sense, without the specification of a re- 
striction as to the mode of its exercise or 
enjoyment. It is to be a residence of a 
continuous character; but absence from a 
domicile in the regular prosecution of a 
man's vocation or business does not divest 
his residence, and is entirely compatible witii 
the demand of this section, because a resi- 
dence, when obtained, in judgment of law 
continues to the party until a new one is 
acquired by him. The act of 1824, therefore, 
by re-enaeting in respect to minors the pro- 
visions of the act of 1802 regarding residence, 
by implication of law dispenses with and 
supercedes the restrictions of the act of 1813 
in that behalf. This case is, therefore, to be 
considered as if the act of 1813, in its appli- 
cation to minoi-s, had been expressly re- 
pealed by the posterior act of 1824, and the 
ai'plicant is accordingly entitled to his cer- 
tificate of naturalization upon these proofs, 
under the act of 1802. 

ALINE, The. 

[See I V. The I. M. Lewis and The Aline, 

Case No. 6,991.] 



Case Hfo. 202. 

ALKAN et al. v. BEAN et aL 

L8 Biss. 83:' 23 Int. Rev. Rec. 35l/ 10 Chi. 
Leg. News, 25.] 

Circuit Court, B. D. Wisconsin. Oct., 1877. 

Enjoining Collection of Assessment — Lien of 
governmest — fokfeituue. 

1. Allegations in a bill, that an assessment 
made by the commissioner of internal revenue, 
is irregular, and in violation of law, and void, 
do not constitute ground for an injunction to 
restrain the collection of the assessment. 

[Cited in Kensett v. Stivers, 10 Fed. Rep. 
526; Suvder v. Marks, 3 Sup. Ct. Rep. 
160, 109 U. S. 193.] 

2. Statements by a collector of internal rev- 
enue, to the effect that the government has no 
claim upon distillery propc«rty for unpaid taxes, 
do not affect the right of the government to as- 
sert an existing lien for taxes upon such prop- 
erty. 



^Reported by Josiah H, Bissell, Esq., and 
here reprinted by permission.] 
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3. The remedy by bill in equity to collect as- 
Fessnients, conferred by section 3207, Rev. St, 
is cumulative. 

4. Section 3224, Hev. St., is not limited in its 
<ipplication to the party taxed. A purchaser of 
distillery property upon which there is an ex- 
isting lien for taxes due to the government, 
cannot acqaire the same freed from such lien, 
though he purchase in good faith, for value, and 
without notice of the lien. 

5. In a case where proeeodings were insti- 
tuted, for forfeiture of a distillery, followed by 
seizure and subsequent release of the property 
on bond under section 3331, Rev. St., but which 
were afterwards discontinued by tJie govern- 
ment without any judicial declaration of for- 
feiture, a lien for unpaid taxes is not lost' or 
affected by such bonding and release of the 
property in the forfeiture proceeding, and a 
subsequent purchaser from the former owner 
takes the property incumbered by the lien. 

In equity. 

[Heard on motion to dissolve a temporary 
Injunction that liad 'been, granted at the time 
of the filing of complainants' bilL Injunction 
dissolved.] 

The bill charged, that the defendant. Bean, 
was collector, and" that the defendant, Buck- 
ley, was deputy collector of internal revenue 
lor the first collection district of Wisconsin; 
that the complainant, Alkan, was the owner 
of certain premises described in the bill, upon 
which was situated a distillery with nil the 
distilling apparatus appertaining Oiercio. 
That these premises were conveyed to ^Ukan, 
October 12, 1875, by Lewis RindskopC and 
wife; that on the 13th of October, 1S75, he 
leased the property to the complainant 
Swenger, for the term of two years, at the 
annual rent of $2,500; that Swenger there- 
upon took possession of the premises and 
then began and thereafter carried on the 
business of distilling spirits thereon; that 
he executed the proper bond as a distiller, 
which was accepted by the officers of the 
United States; that he had paid all taxes 
upon all distilled spirits made by him, and 
complied with the laws relating to the dis- 
tillation of spirits; that previous to the pur- 
chase of the property by Alkan, the busi- 
ness of distilling had been carried on by 
Rlndskopf upon said premises; that on the 
7th day of October, 1875, the premises, dis- 
tUleiy and apparatus were seized by the 
collector for alleged Infractions of the laws 
of the United States relating to internal 
revenue; that Rlndskopf, as claimant, in- 
tervened, applied for the appointment of ap- 
praisers and release of the property, pur- 
suant to section 3331, of the Revised Stat- 
utes; that appraisers were appointed, an 
appraisal made, and a bond given; that the 
distillery premises were released from seiz- 
ure, and that the bond is stiU outstanding 
and in force; that afterwards an information 
was filed against said property, which re- 
cited tiie seizure, and prayed condemnation, 
but the prosecution thereof was afterwards 
abandoned by the United States, and was 
regularly dismissed. The bill further alleged 
that prior to Uie purchase of the premises 



and property by Alkan, he informed the col- 
lector and deputy collector of his contemplat- 
ed purchase, and desired to know whether 
the United States had any claim against the 
property, and whether tiiere were any un- 
paid taxes thereon due to the United States; 
that he was informed by the collector and his 
deputy that there were no such unpaid taxes, 
and that the United States had no claim 
against the property; that relying upon such 
statements and information he purchased 
the premises in good faith, and paid $15,000 
therefor. That about Nov. 1, 1875, the com- 
missioner of internal revenue assessed a tax 
upon or against said Rlndskopf for $49,427.45, 
as being due for spirits distilled upon said 
premises, by Rlndskopf, in the months of 
December, 1874, and January, February, 
March, April, May and June, 1875. The bill 
charged that this assessment was made ir- 
regularly, and In violation of law, and was 
void; and alleged further, that this assess- 
ment was certified by the commissioner to 
the defendant collector about Nov. 6, 1875; 
that the collector issued a warrant imder 
which the premises in question were ad- 
vertised for sale, to satisfy such assessment, 
which sale was thereafter abandoned; that 
on the 19th of May, 1876, the United States 
filed a bill in equity la this court against 
Rlndskopf, the complainants in the present 
bill, and others, to subject said property, 
with other property, to sale, to satisfy said 
assessment, which bill in equity was still 
pending; that tiie property sought to be sub- 
jected to sale by that bill, aside from the 
premises owned by complainant, Alkan. con- 
sisted of three distinct parcels, of more value 
than the whole amount of the alleged as- 
sessment The bill further alleged, that on 
the 10th of January, 1877, the defendant. 
Bean, aa collector, ■ Issued a warrant to the 
defendant Buckley as deputy collector, for 
the collection of said assessment, under which 
warrant a seizure and levy were made upon 
the premises and distillery in question, and 
the same were advertised for sale; and the 
bUl charged that such sale would be inequita- 
ble and unjust, and would create a cloud 
upon the title, and destroy the business car- 
ried on at the distillery. The prayer of the 
bHl was for a perpetual injunction restraining 
the proposed sale, and any Interference by 
the defendants with the property and busi- 
ness there carried on. 

On filing this bill, a temporary restraining 
order was granted. The bill was demurred 
to, and on hearing, the demurrer was over- 
ruled. It was at the same time considered 
by the court that the temporary injunction 
previously granted should stand imtil the 
filing of an answer, when the defendants 
would be at liberty to move to dissolve that 
injunction. Subsequently an answer was 
filed and this motion was made. 

The answer admitted the conveyance of 
the premises by Rlndskopf to the complain- 
ant, Alkan, and the leasing of the same by 
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the latter to the complainant, Swenger, but 
denied that these transactions were in good 
faith. It alleged that the premises, with 
the distillery thereon, had been for a long 
time in the occupancy of, and owned by, 
Kindskopf, and had been operated by him 
as a distillery, and various allegations were 
made in the answer, impeaching the good 
faith of the alleged purchase and ownership 
of the premises by Alkan, and the occupancy 
and possession of the same by Swenger. The 
answer admitted that the distillery premises 
were seized, October 7, 1875, by the collector; 
that the same were appraised and a bond 
given therefor, and that they were released 
from such seizure. But it was denied that 
the bond was outstanding, and it was alleged 
that the United States took no steps in said 
proceedings after such release, beyond the 
filing of an information, and that thereafter 
and before the issuance of the warrant for 
distraint and sale of the property, the pro- 
ceedings were abandoned and notice of dis- 
continuance was filed, and the same were 
regularly discontinued. It was also admitted 
that about October 12, 1875, the complainant,- 
Alkan, inquired of the collector if the United 
States had any a^essment against the dis- 
tillery premises, and stated that he was 
talking about buying the property; that the 
deputy collector stated that the collector had 
no notice of any assessment against the 
premises, but that he could not teU when or 
how soon they might have such notice, and 
that they could give no guaranty against any 
assessment which might be made. The an- 
swer further admitted that the commissioner 
of internal revenue assessed the tax for $49,- 
427.45, mentioned in the bill, alleged that 
such assessment was duly and regularly 
made, and what were claimed to be the facts 
and circumstances of the assessment were 
set forth, that the defendant. Bean, on the 
10th of January, 1877, issued a warrant for 
the collection of said assessment, by virtue 
of which a seizure of the premises was made, 
and the same were advertised for sale. It 
was also admitted tliat on the 6th day of 
November, 1875, a warrant was issued for 
the collection of the assessment, and the 
premises were under that warrant advertised 
for sale, but that subsequently those proceed- 
ings were abandoned. The filing of tlie bill 
in equity, IMay 19, 1876, by the United Stites 
against Rindskopf and others, as alleged in 
the present bill was further admitted, but It 
was denied that the property sought to be 
subjected to sale by that bill, aside from 
the distillery premises, was of sufficient val- 
ue to pay and satisfy said assessment. The 
answer also alleged that the present suit 
was brought to restrain the collection of a 
tax, within the meaning of section 3224 of 
the Revised Statutes. 

J. P. C. Cottrill and J. C. McICenuey, for 
complainants. 
G- W. Hazelton, for defendants. 



DYER, District Judge. By section 3251 
of the Revised Statutes, the tax imposed by 
law on distilled spirits produced from any 
distillery, is a first lien on such spirits; the 
distillery used for distilling the same, the 
stills, vessels, fixtures and tools therein, the 
lot or tract of land whereon the distillery 
is situated, and any building thereon, from 
the time the spirits are in existence as such 
imtil the tax is paid. Section 3224 provides 
that "no suit for the purpose of restraining 
the assessment or collection of any tax, shall 
be maintained in any court" 

The distillery premises in question, as .ip- 
pears by the bill, were conveyed to com- 
plainant, Alkan, October 12, 1§75. The as- 
sessment by the commissioner was made in 
November, 1875, but it was for and on ac- 
count of spirits distilled in December, 1S74, 
and in January, February, March, April, 
May and June, 1875. So that the tax thus 
assessed, if legal and valid, was a lien on 
the property when the spirits came into ex- 
istence, and unless this lien was subsequent- 
ly lost, it continued and was in force at 
the time Alkan took his conveyance from 
the former owner. 

The allegations in the bill that this assess- 
ment was made irregularly and in violation 
of law, and is therefore void, do not furnish 
ground for the intervention of the court by 
Injunction to restrain the collection of the 
alleged tax. Upon this point I adopt with- 
out hesitation the language of the court in 
Howland v. Soule, [Case No. 6,800.] "The 
object of the statute is to prevent the as- 
sessment and collection of the public revenue 
from being hindered or delayed by judicial 
proceedings, at the Instigation and upon tlie 
representation of parties interested, to avoid 
or resist the payment of taxes. The statute 
would be wholly inadequate to that object 
if such parties were allowed to malntjiln 
suits to enjoin the collection of a tax be- 
cause, as they say, the proceedings in the 
revenue department were erroneous or illegal. 

"The statute prohibits all suits to enjoin 
the collection of a tax, and leaves the per- 
son who considers himself aggrieved by the 
collection thereof to the ordinary and usual 
remedy— an action at law to recover back 
the amount paid. 

"This is a tax within the meaning of the 
statute. It has the form and color of a tax. 
It was assessed upon manufactured articles 
lialble to a duty, by a person in office and 
clothed with authority over the subject mat- 
ter. The tax has come to the defendant 
for collection in due course of office, and 
from the proper authority. The defendant 
is the person authorized to collect such taxes 
and by the means proposed— the seizure and 
^ale of the complainant's propert3'." 
y^he lien in favor of the United States 
:ould not be waived or affected by any sfcite- 
nents made by the collector or his deputy 
o the complainant, Alkan, to the effect that 
ihe government had no claim against the 
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properly, and that there were no unpaid 
taxes thereon. No such statements or rep- 
resentations could estop the government 
from asserting any claim [it actually had,]' 
or any lien existing in its favor for unpaid 
taxes. And the complainant could not ac- 
quire the property divested of any sucn 
claim or lien because h.e may have relied 
upon such statements as are alleged in the 
hill to have been made by the collector prior 
to his purchase. If such representations or 
statements "were made, they could not bind 
the government nor affect its rights. 

Nor does the fact that at the time the 
proceedings against this property now sought 
to be restrained were instituted, there was 
pending a bill in equity previously filed by 
the United States imder section 3207, to 
subject this distillery and other property 
to sale to satisfy the assessment, preclude 
the government from enforcing its alleged 
lien or claim by the statutory methods now 
pursued. The remedies given by the statute 
are concurrent No one of them is exclu- 
sive. Section 3207, which authorizes the 
filing of a bill in chancery, does not declare 
that remedy exclusive, while section 3253 
evidently contemplates concurrent remedies. 

^'-^ut it is contended upon other grounds 
that section 3224 ought not to be enforced 
agjtinst complainants' alleged equities. It Is 
said that the complainant Alkan was a p\ur- 
chaser in good faith without notice of any 
claim by the government for unpaid taxes 
upon the dLstillery premises, and that the 
statute was not hitended to forbid a suit 
by such a party to restrain the collection of 
& tax. This position is untenable unless the 
court can by construction properly add to 
this section what does not appear by its 
express terms. The language of the section 
is plain and comprehensive. "No suit for 
the purpose of restraining the assessment 
or collection of any tax shall be maintained 
in any court." No exception is here stated. 
The scope of this section is not limited in 
terms to the party taxed. The evident pur- 
pose of the section is, as was held in Dela- 
ware R. Co. V. Prettyman, [Case No. 3,767,] 
""to prevent any interference with the 
prompt and regular collection of the rev- 
enue;'* and where the commissioner of in- 
ternal revenue, in making an assessment, 
acts within the limits of his jurisdiction, so 
that his acts cannot be treated as nullities. 
I am of the opinion, as was held in the case 
just cited, "that the purpose of the law was 
to prevent any person disputing by injunc- 
tion process the validity of a tax assessed 
under the authority of an act of congress." 

f^ie lien of the government attaches under 
section 3251, as we have seen, from the time 
tlie spirits came into existence. This being 
so, how can a person subsequently piurchase 
the property upon which the lien is t)y law 
imposed, and which is then existing, freed 
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^from the lien and Its consequences, though 
his purchase may be innocent and without 
actual notice? In the case of U. S. v. Tur- 
ners, [Case No. 16,548,] Mr. Justice Swayne 
held that the provisions of the statute tlien 
In force, that the tax shall be a lien on the 
Interest of the distiller in the tract of land 
whereon the distillery is situated, from the 
time the spirits are distilled until the tax 
shall be paid, is absolute and imconditional, 
\ and secures to the government a lien upon 
' the distillery premises as against innocent 
\ purchasers without notice. 

In that case the tax accrued while the 

Turners were owning and operating the 

distillery. Subsequently they sold the distU- 

t'lery, and ultimately Stoltz became the inno- 

; cent owner for value, and as such claimed 

to be protected. But the court granted a 

(decree in favor of the government for sale 

[ of the property upon bill filed to subject the 

^distillery to payment of the tax. 

Jtn connection with section 3224, the pro- 
visions of section 3220 may be noticed as 
bearing upon the evident object of the legis- 
lation on this subject That section provides 
that no suit shall be maintained in any court 
for the recovery of any internal tax alleged 
to have been erroneously or illegally assessed 
or collected until appeal shaU have been 
made to the commissioner of internal rev- 
enue, and his decision shall have been had 
thereon. The purpose of the legislation on 
this subject plainly is to prevent any in- 
terference by suit against the ofllcers of the 
government with the collection of the tax. 
As Judge Shipman says, in U. S. v. Black, 
[Case No. 14,600,] "by the provision that no 
suit can be maintained for the purpose of 
restraining either the assessment or the col- 
lection of the tax, the statute has in fact 
provided that payment must be made at aU 
events whether the tax was justiy or un- 
justly levied, and that redress for an un- 
just exaction must be sought subsequently. 
The distiller is thus obliged to pay his taxes 
as they are assessed, and when they mature. 
If he neglects to pay, payment can be en- 
forced by distraint, in which event his rem- 
edy is to pay the tax and appeal to the com- 
missioner. If the appeal is denied, he can 
then resort to the courts to obtain repay- 
ment" 

In conclusion, upon this question my view 
is, that where the assessing officer has juris- 
diction to make the assessment, and a tax is 
assessed, inasmuch as the lien exists from 
the time the taxable articles come Into ex- 
istence, there cannot be incorporated into 
section .3224 an exception in favor of a sub- 
sequent purchaser of the property to which 
the lien is affixed, though such purchaser 
may have acquired the same innocentiy and 
without notice. To hold otherwise would, 
I think, be to disregard the plain and explicit 
inhibition contained in that section. 

The case of Clinkenbeard v. U. S., 21 Wall. 
[8S U. S.] 65, was cited on the argument by 
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the learned counsel for complainants. The 
scope of the decision in that case is not to be 
enlarged beyond what is actually decided. 
The ruling there Is not [and I conceive It 
cannot be construed to mean]' that the dis- 
tiller could have maintained a suit to re- 
strain the collection of the tax, notwith- 
standing the prohibition of section 3224. Cer- 
tainly this is not its effect, unless it be de- 
termined that the assessing officer in that 
case was wholly without jurisdiction to make 
the assessment for the period in question, 
and so that his act was a nulUity. In 
that case the government attempted the 
collection of the alleged tax, not by dis- 
traint, but by action of debt upon the dis- 
tiller's bond. The court held that the il- 
legality of the tax could be set up as a de- 
fense to the action. Against this position 
were invoked the provisions of the statute, 
which declared that no suit shall be main- 
tained for the recovery of any tax alleged to 
have been erroneously or illegally assessed 
or collected, until appeal shall have been 
made to the commissioner, and his decision 
had. And the court, in construing that sec- 
tion, held it inapplicable, because "the suit 
thus prohibited is a suit brought by the per- 
son taxed to recover baclc a tax illegally as- 
sessed and collected." Mr. Justice Bradley 
says further: "This is different from the 
case now under consideration, which is a 
suit brought by the government for collect- 
ing the tax, and the person taxed (together 
with his sureties) is defendant instead of 
plaintiff. No statute is cited to show that he 
cannot, when thus sued, set up the defense 
that the tax was illegally assessed, although 
he may not have appealed to the commission- 
er." From this language [in the opinion 
which expresses the reason for the conclu- 
sion reached]* it seems clear that if the suit 
had been one brought by the distiller to re- 
strain the collection of the tax, the court 
would not hive hesitated to say that it was 
within the prohibition of the statute, and 
coiild not be maintained. The closing re- 
marlis of the court in the opinion clearly in- 
dicate this. "When the government elects to 
ri'sort to the aid of the courts, it must abide 
by the legality of the tax. When it follows 
the statute, its officers have the protection of 
the statute, and the parties must comply 
with the requirements thereof before they 
can prosecute as plaintiffs." 

But it is alleged in the bill that on the 7th 
day of October, 1875, proceedings were in- 
stituted by the United States, for the for- 
feiture of this distillery, on the ground of 
alleged infractions of the law, and that a 
seizure of the same was made; that Rinds- 
kopf, then the owner, intervened, and pro- 
cured the appointment of appraisers, and a 
release of the property on bond, pursuant to 
section 3331, of the Revised Statutes, which 
authorizes such proceeding where there Is 
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live stock depending on the products of -the 
distillery for feed, and which would suffer 
injury If the busuiess of the distillery should 
be stopped. Further facts [in that case ap- 
pear by the bill and answer to have been]* 
that subsequent to the seizure, an informa- 
tion was filed, and thereafter the proceed- 
ings were abandoned and discontinued, and 
notice of discontinuance was given. It is 
ccntended, on the part of complainants, that 
the release of the distillery on bond, in the 
forfeiture proceeding, operated as a release 
of the property from any lien for unpaid 
taxes; and that the government is now es- 
topped to assert such lien, and must pursue 
its remedy on the bond. In support of this 
position, the case of V. S. v. Mackoy, [Case 
No. 15,G96,] has been confidently submitted 
as a conclusive authority. It is important, 
therefore, that the case cited be particularly 
and closely examined. 

Mackoy purchased a distillery, and subse- 
quently Mackoy & Co. began the business of 
distilling and continued the business [for a 
few months and]* and until the distillery was 
seized by the collector for violation of the rev- 
enue laws. An information was filed and tlie 
property was released to Mackoy & Co., upon 
bond given as required by law, whicli bond 
was conditioned to the effect, that if the 
property should be condemned as forfeited, 
the obligors would thereupon pay into court 
the appraised value thereof. Pending the 
proceedings to have the property declared 
forfeited, Mackoy & Co. were adjudicated 
bankrupts. Subsequent to the commence- 
ment of bankruptcy proceedings, a trial was 
had in the forfeiture case, and a judgment 
of forfeiture and condemnation was entered , 
which was followed by judgment against the 
sureties on the bond which had been given 
for the release of the property. The sureties 
then moved that the property be ordered to 
be sold under the judgment of condemnation, 
and that the proceeds be applied to the satis- 
faction of the judgment rendered against 
them. The assignee in banki-uptcy also filed 
a petition for an order authorizhig him to 
sell the property under section 25 of the 
bankrupt act. The motion made on behalf 
of the sureties was overruled, and the court 
directed the marshal to sell the property and 
return the proceeds into court for future 
order. Accordingly the property was sold 
by the marshal to one Mageath, which sale 
was confirmed, and a deed was executed to 
the purchaser. Subsequently an action was 
commenced by the government on the distil- 
lery bond to recover taxes assessed against 
the distillers and unpaid. A bill in chancery 
was also filed on the part of the United 
States, reciting the proceedings in the district 
court, making the assignee in bankruptcy, 
various lien creditors of Mackoy & Co., the 
sureties on the bond given on release of the 
property from seizure, and the purchaser of 



•[From 23 lut. Rev. Rec. 351.] 



'[B^rom 23 Int. Rev. Rec. 351.] 



[1 Fed. Cas. page 423] 



(Case No. 203) AI.KAN 



the distillery, defendants, and asserting a Hen 
on tlie property for unpaid taxes, and asking 
to have the property subjected to the pay- 
ment thereof. The question was, whether 
upon the facts so appearing, the hill could 
be sustained; and it was held that all of the 
interest of the United States In the property 
sold, passed to the purchaser, that the United 
States was estopped to set up as against the 
purchaser any lien thereon for taxes In ex- 
istence, and known to it at the time the or- 
der for sale was made, and the hill was dis- 
missed. 

Now, in this case, there were certain distin- 
guishing features, which clearly controlled 
the disposition made of it, and which are not 
to be overlooked. 

First — The forfeiture proceedings were 
prosecuted to judgment of condemnation, 
and there was a full judicial declaration of 
forfeiture to the government. By the judg- 
ment it was necessarily determined and de- 
creed, that the alleged causes of forfeiture 
existed, and that the acts had been com- 
mitted which produced a forfeiture, and in 
consequence vested the ownership of the 
property in the United States, at the lime of 
the violations of law. 

Second— The liability of the sureties on the 
bond for release became fixed, and judgment 
was rendered against them for the amount 
of the appraised value of the property. 

Tliird— The purchaser acquired his title, not 
from the original owner, but under a judicial 
sale, which was confirmed by the court, and 
Which was followed by a marshal's deed to 
such purchaser, who at once made large im- 
provements upon the property. 

Fourth— Tlie United States consented to 
the sale ordered by the court, and at that 
time, its bill asking to have the taxes de- 
clared a lien upon the distillery property, 
was pending. In his opinion. Judge Dillon 
expressly says, that the sale was made with 
the consent and for the benefit of the United 
States, and that it was plain upon the evi- 
dence: "That it was the intention to sell, 
to whomsoever should purchase, a clear and 
perfect title, and that the parties interest- 
ed should litigate thereafter over the pro- 
ceeds of such sale." Further, the court says: 
"There is no evidence to show that the Unit- 
ed States intended to keep alive a tax lien 
upon the property. On the contrary, there 
is evidence that it abandoned the proceed- 
ings by which the property had been seized 
to secure the taxes now sought to be en- 
forced, and the district attorney was in- 
structed to commence suit on the bond." 

Under the circumstances, the judgment of 
Judge Dillon was, [and he expressly rested 
his judgment on the circumstances]" that 
the marshal's deed passed and conveyed to 
the purchaser aU of the interest of the Unit- 
ed States In the property, and that the Unit- 
ed States was estopped to set up as against 
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the purchaser any lien thereon for the taxes 
claimed to be due. 

The case, then, was such as has been 
stated. Does it rule the case at barV In 
my opinion it does not. The cases are 
dissimilar in essential particulars. Here, 
although forfeiture proceedings were begun, 
they were never prosecuted to judgment. 
There was no judicial declaration of forfei- 
ture. There was no judicial ascertainment 
of the facts necessary to exist as the basis 
of a forfeiture and the existence of 
which was essential in order to vest the 
title of the property in the United States at 
the time of any violation of law. The pro- 
ceedings were discontinued. Necessaiily the 
bond fell with the proceedings, because nec- 
essarily the terms of the bond and the obli- 
gations of the sureties must have been, that 
the principal should answer and perform the 
ultimate decree of the court; and if no de- 
cree should be rendered because of a dis- 
continuance of the cause, the bond would 
cease to have any effect and its life would 
then terminate. Here, too, the sale was by 
the original owner. The United States was 
not a party to it; it did not consent to it It 
was not a sale for its benefit as in U. S. v. 
Mackoy, [supra.] The United States did no 
act evidencing an abandonment of any lien 
for taxes upon the property. 

It is true that in the opinion of the court 
in the case referred to, it is stated that "the 
effect of a release of the property on bond 
is that it may be sold bona fide, and give 
the purchaser a good title, or liens or rights 
may be acquired after such release, which 
will be protected," But this enunciation 
should be considered in connection with the 
facts of the case then before the court, and 
with which the court was dealing. And the 
scope of the decision is not to be enlai'ged 
beyond what is necessary to decide upon 
the case presented. In that case the pro- 
ceeding being prosecuted to judgment of 
condemnation, and the liability of the sure- 
ties being fixed by the adjudication of the 
court, undoubtedly the effect of the release 
on bond was such as the court pronounced. 
Further, the court, in its opinion, speaks 
of the property as owned by the United 
States at the time of the violations of law 
for which it was seized. It must be borne 
in mind that there was a judgment of for- 
feiture and condemnation, and, therefore, it 
was judicially ascertained that the facts ex* 
isted, that the violations of law had tran- 
sph-ed which, eo instantl, divested the title 
of the original owner. 

In the case at bar there was no such as- 
certainment of facts, but a discontinuance 
of the forfeiture proceedings, the bond, in 
consequence, then and thereafter, ceasing 
to Ixave any force or effect. 

In the case of U. S. v. Turners, supra, the 
spU'its upon which the tax was unpaid were 
removed upon transportation bonds and sold 
in the market It was claimed not only that 
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Stoltz was an innocent purchaser for value 
without notice, but that the lien of the 
United States upon the distillery was dis- 
charged by taking the transportation bond. 
But Mr. Justice Swayne, as we have seen, 
held the lien upon the distillery premises 
valid [notwithstanding]^ as against an inno- 
cent purchaser, without notice, for value. 
And in that case as in this, the title of the 
purchaser had its source in the former 
owner. 

Considering this case ui>on all the points 
presented by the bill and on the argunfent, 
I have been unable to reach any other con- 
clusion than, that to continue the prelimi- 
nary injunction granted in this cause, would 
be to disregard a statute which forbids any 
such restraint upon the collection of a tax 
in favor of the government. 

Motion to dissolve injunction granted. 
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[WOTE. Cases cited under this title will he 
found arranged in alpiiabetical order under the 
names of the articles; e. g. "All the Dis- 
tilled Spirits," etc.] 
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ALLAIR V. The FRANCIS A. PALMER. 

[3 Wkly. Law Gaz. No. 25.] 

District Court. D. New York. 1859. 

Admihalty Jurisdiction— Mauitime Liens. 

[A contract by a plumber and coppersmith 
for materials and labor expended upon the con- 
struction of a ship is not a maritime one, and 
a lien therefor given by local law is not enforce- 
able 111 admiralty, ii'erry Co. v. Beers, 20 
How, (61 U. S.) 393, 402, followed.] 
[Cited in The Norway, Case No. 10,359.] 
[See Roach v. Chapman. 22 How. (63 TJ. S.) 
129; Edwards v. Elliott, 21 Wall. (S8 TL 
S.) 532; The Lottawanna, Id. 558; The 
Belfast, 7 Wall, (74 U. S,) 624; The Edith, 
Case No. 4,283.] 

In admiralty. 

Owen & Vose, for libellants. 
Mr. Van Vleck, for claimants. 

NELSON, Circuit Judge, The libel hi this 
case was filed to recover for materials fur- 
nished .ind labor done as plumber and cop- 
persmith, upon, and in the constniction of, 
the ship Francis A. Palmer. The materials 
were furnished and the work done at the 
request of William Perrine, the builder of 
the vessel, and who had charge of her at the 
time. The P. A. Palmer is described in the 
libel as a domestic vessel, and owned by per- 
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sons resident in the city of Now York. The 
libellant claims §782.79. 

The principal question argued in tlie case 
was, whether or not Perrine, the builder, and 
at whose request the materials were furnish- 
ed and the work done, was owner at the 
time; so as to bring the cas© within the 
statute of N-ew York giving a lien to mate- 
rial men and laborers in the construction 
and equipment of vessels. It was insisted, 
on the part of the claimant, that he was not 
the owner, but that the title and the owner- 
ship were in Post, the person for whom the 
vessel was built, under the peculiar wording 
of the contract This question has become 
immaterial since the decision of the case of 
the People's Fei-ry Co. of Boston v. Beers, 
20 How. [61 U. S.] 393, 402. It was hold 
that the admiralty jurisdiction did not ex- 
tend to cases of liens claimed for work done, 
or materials furnished in the construction of 
ships; that the contract for building was not 
a maritime contract; nor did it involve 
rights and duties appertaining to commerce 
and navigation, in the seu.'ser of the law giv- 
irg jurisdiction to the admiralty. This case 
was decided after fuU argument and a care- 
ful consideration of the question; and wo 
must regard it as settling the point of juris- 
diction in the case before us. For, if the 
court had no jurisdiction of the principal 
contract, for building the vessel, and this, on 
account of its nature and character, not be- 
ing a maritime contract, it had not of the 
collateral or incidental contracts arising out 
of the construction. They must be regarde<l 
as partaking of the nature of the principal 
one; certainly, of no higher character in thit* 
respect It may be said, however, that tht 
statute of New York gives a lien to the ma- 
terial man and workman in this case, which 
distinguishes it from the case referred to. 
It is true that there was no statute in the 
state of New Jersey, where that vessel was 
built giving a lien to the builder, but that 
circumstance in no way influenced the judg- 
ment of the court The result would have 
been the same if a local lion had been given 
by the state law. The local lien attaches in 
no case within the admiralty law as hereto- 
fore expounded by the courts of the country, 
except wliere tlie contract is maritime in its 
nature and character. This was so decided 
soon after the courts recognized the local 
liens, and enforced them to the admiralty. 
It was so decided in the case of a libel by the 
master of a ship for his wages. [The Or- 
leans V. Phoebus, 11 Pet. (36 U. S.) 175.] The 
lien was denied, though given by the local 
law. This question, as to the effect of local 
lien, will not be material hereafter, as the 
supreme court have decided not to recognize 
or adopt it in any cases arising or suits com- 
menced, after the first of the present month. 
The rule of the court recognizing it was 
repealed, to take effect on that day. The 
decree of the court below is reversed, and 
the libel dismissed, for want of jurisdiction. 
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Case No. 204. 

The ALLEGHANY. 

[1 Biss. 497.]' 

District Court, D. Wisconsin. Sept. Term, 
18G5.» 

Duxy or Pkopeller Enteihxg Hakbor— Duty of 

Tl'G M.EKT[NG. 

1. A steam vessel entering a harbor Is bound 
to observe the utmost vigilance to avoid col- 
lision with other vessels, and a propeller is neg- 
ajjent in enteriiv^ the harbor of Milwaukee at 
the rate of eight miles an hour. 

2. Havinp exchanged signals with a tujj tow- 
ing out a schooner, she is bound to keep the side 
of the channel agreed upon. If she sheers or 
refuses to obey the helm it becomes her duty 
to stop. 

^ 3. The tug is entitled to half the river, and 
IS not bound to keep close to the pier. 

4. The tug with her tow had the character 
of a steamer going out on her own course, 
agreed upon with the propeller, which course 
she was bound to keep, and had the right to, 
exclusive of the propeller. 

5. If she had attempted to cross the chan- 
nel on seeing that the propeller sheered, and did 
not obey the helm, she would have done so at 
her own risk, and there is no obligation .upon 
her to maneuver in reference to the course of 
the propeller. 

[See The Daniel Drew, Case No, 3,505; The 
Syracuse, 9 Wall. (76 U. S.) 072; The Leo, 
Case No. 8,250.] 

[See note to The Alleghany, Case No. 205.] 

[In admiralty. Libel for collision. Decree 
for libelant, affirmed by circuit court in The 
Alleghany, Case No. 203, and that decree af- 
firmed by supreme court, 9 Wall. (76 U. S.) 
522.] 

The libeJlant, Bernard Goldsmith, shipped 
on board the schooner Henry C. Winslow a 
<;argo of oats, at Milwaukee, to be carried to 
the port of Buffalo. On the 7th of May, 
1804, the schooner left her dock in the Mil- 
waukee river, in tow of the steam tug W. K. 
Muir. It was broad daylight and clear, wind 
from the southwest Shortly after leaving 
the dock, the captain of the tug, seeing tke 
propeller Alleghany coming inside the piers, 
signaled her by one whistle to keep the star- 
board or right side, tlie usual signal, in like 
cases; the propeller replied by a like signal; | 
the tug signaled a second time, when the I 
propeller was about ten rods distant, which 
was replied to as before; the propeller struclc 
the schooner on her port cat-head, cutting 

'[Reported by .Tosiah H. Bissell, Esq., and 
here reprinted by permission.] 

'[Decree of district court affirmed by circuit 
court in The Alleghany, Case No. 205, and 
decree of circuit court affirmed by the supreme 
court, 9 Wall. (76 U. S.) 522.] 



her nearly to her keel, so that she sunk with- 
in fifteen minutes. The answer admits the 
signals, from the tug by one whistle, to keep 
to the starboard side, the tug then being 
above the piers, which was answered by a 
like signal; the second signal, when the pro- 
peller was about ten rods off, is also ad- 
mitted. It is also admitted that the pro- 
peller and schooner collided between the har- 
bor piers, and that tlie propeller struck the 
schooner, and cut into her, so that she sunk 
as charged in the libel. It is also admitted 
in tlie answer, "that the propeller proceeded 
up about the center line between the piers; 
that in proceeding so far to the starboard side 
of such channel, the propeller, drawing 
eleven feet two inches of water, dragged the 
bottom, so that she would not mind her 
helm; that the propeller proceeded up about 
the center line between the piers, gi-adually 
losing her speed." The proof was that, on ac- 
count of lier speed and draught of water, 
the propeller steered wildly, sheering from 
side to side, and not answering her helm. 
The propeller Alleghany came up to the piers 
from the south, having run from Chicago at 
the rate of about ten or eleven miles an hour; 
and on a strife with the propeller Maine 
coming in from the north, she entered the 
piers ahead. The rate of speed of the Alle- 
ghany entering the piers was eight mUes an 
hour. The piers are eleven hundred and fifty 
feet in length, extending east and west, and 
about two himdred and sixty feet apart. 
The length of the schooner was about one 
hundred and thirty-seven feet The collision 
occurred about two lengths of the schooner 
from the mouth of the river, between the 
piers. 

Emmons & Van Dyke, for libellant, cited: 
Union Steamship Co. v. New York, etc.. 
Steamship Co., 24 How. [65 U. S.] 307; Stm- 
gis V. Boyer, Id. 110; Waring v. Clarke, 5 
How. [46 U. S.] 441; Wheeler v. The Eastern 
State, [Case No. 17,494;] The Anita v. The 
Anglo-Norman, [Id. 9,174;] Clapp v. Young, 
[Id, 2,786;] Ward v. The M. Dousman, [Id. 
17,153;] Culbertson v. Shaw, IS How. [59 U. 
S.] 584; 3 Kent Comm. 231; The Neptune, 
1 Dods. 467. 

E. Mariner and Wm. P. Lynde, for re- 
spondent. 

MILLER, District Judge. There is the 
usual conflicting testimony in collision cases. 
Several persons who were on board the pro- 
peller as passengers and otherwise, in a set 
of stereotyped answers, testify that at the 
time of the collision she was nearer the north 
pier than the south, Tliis is in contradiction 
of the answer and the other evidence. The 
answer states that the propeller kept in the 
center between the piers; and the proof is 
that at the time of the collision her bow was 
fifty feet south of the center, heading south- 
westward. It is satisfactorily shown that 
immediately before the collision the engines 
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of the propeller were reversed. It is not nec- 
essary to a correct decision of the question of 
faidt, on the part of the propeller, to exam- 
ine at length the rolume of evidence submit- 
ted. The facts above stated from the plead- 
ings show satisfactorily that the propeller 
was in fault. The well-established rule, that 
a steam vessel entering a harbor is bound to 
observe the utmost vigUance to avoid colli- 
sion with other vessels, was not observed by 
the propeller in the following particulars: 

1. Tlie propeller entered the harbor from 
the lake at too great speed. The rate of 
eight miles an hour is not allowable. A 
steam vessel entering between the piers from 
the lake, even on slackening her speed by 
shutting off steam when inside, may not be 
in condition to stop or reverse in time to 
avoid collision with vessels under way out. 
"There being no usage as to an open way, 
the vigilance is thrown upon the entering 
vessel. Ordinary care under such circum- 
stances will not excuse a steamer for a 
wrong done." The length of the piers is too 
short and the space between them too nar- 
row to admit the ordinary maneuver of ves- 
sels in the open sea to avoid collisions. The 
collision occurred about nine hundred and 
thirty feet from the outer end of the piers. 
At the rate of eight miles an hour, the pro- 
peller would reach that point in less than one 
minute. If checked in speed one-half on her 
way up, she would reach that point in one 
minute and one-half. By running in at that 
rate, and a tug with a schooner in tow in 
full view of meeting her, the propeller must 
take the responsibility. 

2. The signal was given the propeller in 
due time to keep to tlie right side, which was 
answered in like manner. It then became 
the duty of the propeller to keep the right 
or north side of the center between the piers, 
which she did not; and at the moment of the 
collision her bow was about fifty feet south 
of the center, heading into the schooner. 

3. Wlien the propeller sheered, and did not 
answer her helm to the starboard, steered 
wildly and was unmanageable, it was the 
duty of the master to stop her until the tug 
and schooner had passed. Tlie propeller had 
full power to stop at any time, and to re- 
verse. She did not stop in time to avoid the 
collision. 

It is alleged that the tug was in fault for 
not keeping close to the south pier, and out 
of the way of the propeller. The tug was 
entitled to one-half the channel or space be- 
tween the piers. The signals settled that 
matter between the propeller and the tug. 
The captain of the tug even on seeing that 
the propeller sheered, and did not answer 
her helm a-starboard, wotdd have risked col- 
Usion at his expense by running the tug in 
reference to the course of the propeller, or 
to have steered towards the north pier. 
There was no obligation upon the tug so to 
maneuver at its own risk of condemnation 
In case of collision. The tug was on its own 
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course, and had the right of it, exclusive of 
the propeller. It is true that the tug was- 
not in the range of a sailing vessel, rotiuir- 
ing steamboats to keep out of the way. The 
tug had the character of a steam vessel, go- 
ing out of port, on its own course, agreed 
upon with the propeller, which it was boimd 
to keep. The wuad being from the south- 
west, although not very strong, yet striking 
the schooner on her starboard, it is not prol)- 
able that she would be a-starboard of the 
tug. It would require a quick movement on 
the part of the tug to bring the schooner in- 
to line at the point of entrance into the piers. 
The tug at the time of the collision was 
heading south-eastward, and could not have 
advanced mucli further on that course with- 
out running on tlie south pier. In this move- 
ment the tug was making way for the pro- 
peller. 

In the answer it Is stated, "that the master 
of the propeller saw the schooner descend- 
ing the river in tow of a tug. He immedi- 
ately caused the steam to be shut ofiE en- 
tirely from the engine of the propeller, in 
order that the schooner might get between 
the harbor piers before he met her. And 
tbiat when the schooner had got within five 
hundred feet of the propeller, the master of 
the propeller saw that the vessels, if they 
proceeded at the speed at which they were 
gohag, and upon the same courses, must meet • 
in the bend of the river where it turns out 
of the old channel to come into tlie straight 
cut between the piers, gave the order to the 
engineer to reverse the engines of the pro- 
peller, and that thereupon the engines were 
immediately reversed." The tug and schoon- 
er being in the bend of the river where it 
empties into the straight cut between the 
piers, and tlie captain of the propeller, 
knowing that to be a difficult point of navi- 
gation, particularly for a tug with a vessel 
in tow, and requiring an effort at that point 
on the part of the tug to keep its tow in 
line, preferred meeting them inside the piers, 
where there was less danger of collision. 
Whatever fault there was, consisted in the 
propeller running up too far. The tug was 
running at a rate of between tliree and four 
miles an hour, and if the propeller was then 
runuuig at four miles an hour, it is evident 
, that a collision must occur before the pro- 
peller could assume a backward movement. 
It was also argued, that the tug was in fault 
for allowing the men on board the schooner 
to be setting sails coming down the river. 
It was a matter of duty and of necessity to 
prepare the vessel for navigation and protec- 
tion, before passing out into the open lake. 
In loss than two minutes, if the collision had 
not occurred, the schooner would have been 
cast loose from the tug in the lake. It was 
alleged that the master of the tug, seeing 
the unmanageable condition of the propeller, 
in not answering her helm, should have 
stopped. If the tug could have stopped, 
what would have become of the schooner? 
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She could not be stopped short of being 
turned completely around in the way of the 
propeller, and with greater certainty of col- 
lision. From examination of the pleadings 
and evidence, my opinion is, that the propel- 
ler is in sole fault of the collision, and a de- 
cree is ordered accordingly. 

NOTE, [from original report.] As to duty of 
steamer in crowded harbor, see The Corsica, 
9 Wall. [7G U. S.] 630; The Johnson, Id. 146; 
Tiie City of Paris, Id. 634; The Syracuse, 
[Case No. 13,718:] Brunswick v. The Sea Gull, 
Case No. 12,578. As to duty of tusr, 
Horn V. The Anthracite, Case No. 6,412; 
Smith V. The Creole. Case No. 13.033; 
Sproul V. Hemmincway, 14 Pick. 1; Tlie Ex- 
press, [Case No. 4,590;] Snow v. Hill, 20 How. 
[Gl U. S.] 548; New York, etc., Transp. Co. v. 
Philadelphia, etc., Nav. Co., 22 How. [03 U. S.] 
401. Boats in tow and exclusively under the 
control of the tug, are, as respects other ves- 
sels, to be considered vessels under steam. The 
Pennsylvania, [Case No. 10,940.] A tug with a 
tow lashed alongside is considered as one ves- 
sel and that a steam vessel, and must follow 
the rules of steam vessels. Railroad Co. v. 
The Manton, [Case No. 7,319.] 



Case "No. 206. 

The ALLEGHANY. 

[2 Biss. 29.]^ 

Circuit Court, B. D. "Wisconsin. Sept, 1868.* 

PltOFBLLER ENTEKING HaKBOH. 

1. A propeller, enterinjj a harbor, having ac- 
cepted the signal of an approaching tug and 
tow to keep to starboard, should, if for any 
reason it cannot do so, slacken speed. 

2. It is not the duty of the tug to stop, as 
her tow would then become unmanageable. 

3. Six miles an hour is too high a rate of 
speed in Milwaukee harbor, when the vessel 
does not mind her helm. 

4. Testimony of passengers commented upon. 
[See The Daniel Drew, Case No. 3,565; The 

Syracuse, 9 Wall. (76 U. S.) 672; The Leo, 
Case No. 8,250.] 
[See note at end of case.] 

[Appeal from the District Court of the Unit- 
ed States for the District of Wisconsin.] 

[In admiralty. Libel for collision. Decree 
In district court for libellants. Respondent 
appeals. Decree affirmed, and decree of 
circuit court affirmed by supreme court] 

This was an appeal from a decree of the 
district court against the propeller Alle- 
ghany for the loss of a cargo of oats shipped 
by tlie libellant, Bernard Goldsmith, on 
board the schooner Homy C. Winslow, 
which was sunk by collision with the Alle- 
ghany. The facts are fully stated in the 
case hi the district court 1 Biss. 407, [The 
Alleghany, Case No. 204.] 

Emmons & Van Dyke for libellant, cited 
The aiiircellus, 1 Black, [06 U. S.J 414; The Wa- 



'[Reported by .Tosiah H. Bissell, Esq., and 
here reprinted by permission.] 

'[Affirming decree of district court in The 
Alleghany, Case No. 204. Decree of circuit 
court affirmed by supreme court 9 Wall. (76 
XJ. S.) 522.] 



ter Witch, Id. 494; The Potopaac, 2 Black, [67 
TT. S.1 .'81: Newell v. Norton, 3 Wall. [7011.8.] 
258; The Grace Girdler, 7 Wall. [74 U. S.]196. 

B. Mariner, lor respondent. 

DAVIS, Circuit Justice. This case was at 
the last term argued with great ability and 
earnestness, but for want of time to con- 
sider it, was not decided. I have recently 
read the evidence and briefs with care and 
examined the authorities referred to, and 
am prepared to announce the conclusion at 
wliich I have arrived. The testimony is, 
in a large degree, conflicting, and in many 
respects irreconcilable, but there are cer- 
tain leading facts established, as I think, 
clearly by the evidence, on which, in my 
opinion, the case turns. The tug Muir left 
her dock in the harbor of Milwaukee about 
7 o'clock on the morning of the 4th of May, 
1SG4, with the schooner Winslow in tow for 
the purpose of towing her out into the lake. 
The propeller Alleghany was near the mouth 
of the straight cut, making for the harbor,, 
and being seen by the tug, was signalled to 
keep to the right, which signal was accepted. 
It is imcertain at what point in the river the 
tug sounded her first whistle, but it is not 
material, as the notice which the signal gave 
to the propeller, was in proper time. The 
tug and tow proceeded down towards the 
lake, and the propeller up the straight cut, 
until she struck the schooner in her port 
side, cutting down several feet below her 
water line so that she sunk within fifteen 
minutes. There can be no dispute that this 
collision was inexciisable, for it occurred 
on a bright clear day, with nothing to ob- 
struct the view of the approadiing vessels, 
the peculiarities of the navigation well 
known, and the wind not -unfavorable. The 
important subject of inquiry is to ascertain 
who is to blame for it In order to do this, 
it is not only necessary to consider the con- 
duct and condition of the boats, but also 
whether the passage up and down the river 
and cut was beset with difficulties which 
all mariners accustomed to the port were 
presumed to know. The evidence shows 
where the Milwaukee river empties into the 
straight cut is a difficult point of navigation, 
difficult for even ascending boats to get the 
right turn into the river, and requiring a 
tug towing a vessel out into the lake to use 
care and skill to get the vessel properly 
straightened up between the piers. There is 
also near the inner end of the north pier 
shoal water, which causes heavily loaded 
vessels witli large draught to ^eer off if 
they go too near it. In the view I take 
of this case, it is not necessary to determine 
the exact place wliere the collision took 
place. The evidence leaves it uncertain— it 
is strange that it is so,* with so many per- 
sons witnessing it— but if not at the entrance 
of the piers, it was not far inside of them, 
and at all events the tow was not fairly 
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straightened up In the cut when it happened. 
Did the captain of the propeller do all he 
could under the circumstances to avoid this 
coliision? I thinli not— he knew he had to 
take tlie starboard side of the channel, and 
yet the answer says he kept only as far over 
to the starboard as he was able and not go 
aground, and tliat in proceeding as far as 
he did to starboard, his boat dragged the 
bottom, so that she would not mind her 
helm, and the evidence sustains the allega- 
tion of the answer that she would not mind 
her helm. Did not these considerations 
point out to the captiiin his clear line of 
duty? Having accepted the signal of the 
tug to go to the right of the channel, if, for 
any cause, he found himself unable to do so, 
he should have waited until the tug and 
tow passed. Pursuing the center of the 
channel was certainly not taking the star- 
board side of it, and going ahead at all after 
these warnings was experimenting in the 
face of danger. Besides, the tug had the 
right to full half the channel. The neces- 
sity for haste is not apparent, and it will 
be conceded that a good seaman would al- 
ways act as if apprehensive of danger when 
meeting a tug and tow in a place no wider 
than the straight cut of the Milwaukee riv- 
er, and with similar difficulties of naviga- 
tion. 

It is said, it was as much the duty of the 
tug to have stopped as it was of the propel- 
ler. I do not think so. The propeller could 
stop at any time and reverse, while the 
tug could not without throwing the schooner 
around. If the critical point of navigation 
and the shoal water were equally known to 
both, yet the master of the propeller knew, 
better than tlie master of the tug, the \m- 
manageable condition of his boat and tlie 
reasons for it. Tlie tug could not know why 
the propeller was not under control, and 
had a right to presume tliat no boat liable 
to sheer because of too great draught of 
water would venture tiie ascent of the cut 
with a tug and tow approaching, when a 
•detention of two minutes at the farthest 
would relieve her of all trouble. The tug 
having signalled that she would keep to the 
south, it was her duty to do so, and if she 
had altered her course for any reason, she 
would have been properly chargeable in case 
■of collision. As she could not stop without 
turning the schooiKu* around, it was her 
duty to go ahead. Tlie dangers of collision 
are greater in narrow rivers than in the 
open lake because vessels, in times of peril, 
cannot be so readily manoevered in the riv- 
er, and the interests of commerce impera- 
tively require that all boars propelled by 
steam, in entering a harbor, should check 
dowu their speed so as to be tmder easy 
control. The Alleghany was in fault In not 
doing this. Some *of the witnesses testify 
that four miles an hour is the usual rate of 
speed with which steam vessels enter the 
Milwaukee harbor, and that they can steer 



better while running at that rate than if 
the speed is less or greater. It is certain 
the Alleghany entered the cut running much 
faster— how fast it is not easy to tell, but 
the ^eed was not less than six miles an 
hour, and probably higher. Whatever the 
exact rate of speed, it was too fast, as is 
proved by her bad steering and inability to 
mind her helm. It would seem that the 
master, in his hurry to reach her dock, did 
not appreciate the responsibiUty of his posi- 
tion, nor apprehend danger until it was too 
late. If he misapprehended the speed of 
his boat or its effect before he entered the 
cut, as soon as he entered and saw she 
sheered badly, it was his duty to have 
checked down to a point that would have en- 
abled him to have readily stopped her when 
he found difficulty in going to the star- 
board of the center of the channel. It Is 
true, the engines of the propeller were re- 
versed before the collision, but it was then 
too late, for the movement did not succeed 
in stopping, in time, the headway of the 
boat. That the propeller was in considera- 
ble motion at the moment of collision is 
demonstrated by the character of the injury 
wliich the Winslow suffered. The fault was 
in not doing sooner what was left undone 
until the peril was imminent. I do not in- 
terpret the evidence so as to charge the tug 
or tow with fault It is said they did not 
keep to the south of the channel, but the evi- 
dence which has weight with me, proves the 
contrary. 

It is proper to state that I place slender 
reUance upon the testimony of the passen- 
gers on board the Alleghany who swear she 
was nearer the north than the south pier 
when the vessels colUded.* They mean to 
tell the truth, but I distrust very much 
their abiUty to judge of courses and dis- 
tances on an element to which they are not 
accustomed, and this distrust is increased 
when I find they are contradicted by the 
weight of the remaining evidence in the 
case. Besides there are too many of them 
who swear too nearly alike. It is insisted 
the tug and tow could with safety to them- 
selves have gone further south. This may 
or may not be true, but if true, it was not 
a fault, for tliey left plenty of room to the 
north for any vessel that would mind her 
helm and would not sheer, and they were 
not required to go further south to accom- 
modate a vessel in the predicament of the 
AUeghany. The decree of the court below 
is affirmed. 

[NOTE. This decree was affirmed by the 
supreme court. Mr. .Justice Strong, in deliver- 
ing the opinion, reviewed the facts involved, 
and remarlted that, as the master of the pro- 
peller knew the difficulties of the channel, it 
was "his duty to avoid the meeting in that part 
of the cut where the propeller could not go to 
the north side, and to make uo attempt to pass 
until the tug could straighten out her tow. He 
had it in his power to select the place for pass- 
ing. If it be. as is now contended, that the 
propeller could not at that part of the cut go 
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iionrer the north pier, in consequence of the 
linr, she was not tJhe less in fault. She ought 
not to hnve been there. She ought to have 
forcsepn the difficulty, and guarded against it; 
and this fault is closely connected with another. 
The propeller entered the cut at too great a 
rnte of speed. This increased the danger. It 
brought her to the place of greatest difGcuIty 
at the most unfavorable time for passing it, 
besides making her unmanageable. * * * It 
is thus manifest that the collision was caused 
by tlie misconduct of those in charge of the 
propeller." The Alleghany, 9 Wall. (76 U. S.) 

^-^A,r^^^> ^'^°' ^*^e Daniel Drew, Case No. 
o,ou5.J 



Case 'No, 208. 

ALLEGHANY FERTILIZER CO v. WOOD- 
SIDE. 

[1 Hughes, 115; Co3c, Manual Trade-Mark 
Cas. 206.]' 

Circuit Court, D. Maryland. 1871. 

Trade-Makrs — What will be Pkotected ~ 
"Euueka" as a Name. 
The word "Eureka," first used by complain- 
ants in a compounded fertilizer which they call 
^li^ 'f^"reka Amraoniated Boue Superphosphate 
or Lime, and have used for several years, is 
a trade-mark, in the exclusive use of which 
they have the right to be protected by the 
courts. 

[See note at end of case.] 

In equity. The complainants, a Boston 
company, are the manufacturers of a fer- 
tilizer to which they have given the name 
of "Eureka Ammoniated Bone Superphos- 
phate of Lime." The defendants manufac- 
ture a fertilizer which they call the "Balti- 
more 'Eureka' Ammoniated Bone Superphos- 
phate of Lime." At a former hearing the 
court had refused the comphiinants' applica- 
tion for a preliminary injunction, beciiuse the 
defendants, in their answer, denied that the 
appropriation of the name as a trade-mark 
was original with the complainants. The tes- 
timot\y, however, proved conclusively that 
the name originated with the complainants in 
ISGi), and that its use by them had been con- 
tinuous and exclusive to the present time, 
and under that name the fertilizer manufac- 
tured by them had become widely known. 
[Injunction granted.] 

S. T. Wallis and T. W. HaU, for complain- 
ants. 

J. H. B. Latrobe and J. A. Preston, for de- 
fendants. 

GIIjES, District Judge. The natural or 
proper designation of an article can never 
become a tnule-mark, because anybody mak- 
ing the article has a right to call it by its 
proppi- mime. Upon this ground, in a previ- 
ous cjise, the court had refused protection to 
the name "Balm of a Thousand Flowers" as 
a trade-mark, because it had been proved 
that it was a common designation among per- 

•[Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission. 
Only partially reported in Cos, Manual Trade- 
Mark Cas, 200.] 



fumers, having its correlative In yarious 
European languages, e. g., the French "mille 
fieurs," Italian "mmi flori," etc. But a pure- 
ly arbitrary or fanciful appellation, for the 
first time used to distinguish an article to- 
which It has no natural or necessary relation, 
does, by virtue of that very appropriation,, 
and subsequent use, become a trade-mark. 
Such was the Greek word "Eureka," applied 
to a fertilizer. The same might be said of a 
symbol or sign, such as a cross, a star, or 
lion, which, when stamped upon a particular 
article, may become its distinctive mark, and 
will be upheld as such so soon as the article 
becomes known and distinguishable by that 
mark. But the words "ammoniated bone 
superphosphate of lime" bemg the proper 
name of an article which anybody may make 
or sell, by themselves could never constitute 
a trademark. "Eurelca" was, therefore, for 
the purpose, and In the connection in whicb 
It was used, the complainants' trademark. 
By it the fertilizer manufactured by them be- 
came known, was bought and sold, and ac- 
quired its reputation. Persons at a distance 
•lesiring to order it wrote to tlieir merchants, 
"Send mo ten, twenty, or thirty tons of 
'Eureka.'" Even in the trade it was far 
better known by this name, as the testimony 
showed, than by the name of the manufac- 
turer or place of manufacture. The name 
was, therefore, valuable to the complainants, 
and thoy were entitled to be protected in the 
enjoyment of it as their trade-mark. To 
deny this protection would be a reproach, to- 
the law or to a court of equity. If it was- 
not valuable, why did the defendants seek to 
appropriate it, when all the languages of the 
earth were open to them from which to make 
their selection? If it had no value in their 
eyes, why did they take the advice of coun- 
sel as to their right to use it? This very 
conduct of the defendants proved that, in 
their estimation, it was a thing of value to- 
the complainants. But 4t was argued the 
name adopted by the complainants did not 
sufficiently Indicate "origin and ownership" 
to be regarded as a trade-mark. This was a 
mistake. It served to distinguish the com- 
plainants* manufacture quite as efifectually 
as names ever serve to distinguish things. 
The doctrine contended for would invalidate 
ninety-nine in a hundred of the trademarks 
wliich had been upheld by the ■ courts. It 
was also said that no violation of the com- 
plainants' rights had been attempted by the 
defendants, inasmuch as they did not pro- 
fess to sell their fertilizer as the manufac- 
ture of the complainants, but the contrary, 
and their advertisements in the newspapers 
had been read In proof of this fact. TTiIa 
was also illusoiy. They had attempted, by 
the appropriation of the complainants' trade 
mark, to profit by the reputation their fer- 
tilizer enjoyed in tlie market, with the value 
of which they were well acquainted, having 
been for several years the complainants' 
agents in this city. Besides, the fertilize*- 
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was widely sold iii different portions of the 
south, where the defendants* advertisements 
might never be seen. It was in evidence that 
persons had been deceived, that a farmer in 
Virgiaia, wishing to buy tlie article he had 
used and tested for several years, which was 
the complainants*, had bought the defend- 
ants' instead, misled by the name. This was 
all wrong, and whatever the intentions of 
the defendants might be, it was a fraud in 
law, which it is the duty of this court to 
prevent. Nor was it necessary that the de- 
fendants should have copied the entire trade- 
Uiarlc of the complainants, or that the verbal 
or physical resemblance of the two marks, 
placed side by side, should be complete. 
They had taken the essential part of the 
complainants* mark when they took the 
word "Eureka." 

[The following statement by the reporter, 
Hon. Robert W. Hughes, was appended to 
the opinion:] 

Judge Giles referred to various authorities 
in support of the views he had expressed. 
He read with particular approbation the 
opinion of Lord Cranworth In the case of 
Seixo V. Provezende, reported in [L. R.] 1 Ch. 
App. [192,1 as containing the clearest exposi- 
tion of tlie law of ti-ade-marks he had found; 
also a recent decision of the supreme court 
■of Missouri, reported in the July number of 
the American Law Register for 18G9, [Filley 
v. Fassett, 44 Mo. 169, 100 Amer. Dec. 275,] 
in which the name "Charter Oak," as applied 
te a stove, had been upheld as a trade-mark, 
and which, the learned judge said, fully cov- 
ered the ground of the present case. The 
conclusion of the whole matter, in his opin- 
ion, was that, when the right of a manufac- 
turer or dealer te a particular trade-mark 
had, by priority of appropriation, been once 
established, no rival manufacturer was at 
liberty to use the same mark for the same 
purpose, even in connection with his own 
name and place of manufacture. He would, 
therefore, sign a decree in the present case 
perpetually enjoining the defendants from 
any use of the complainants' mark. 

[NOTJiJ. Arbitrary words used for the first 
time to distinguish the productions of one per- 
son from those of jinothor may buc-oiuo a valid 
trade-mark, and will be protected by injunc- 
tion; such, for instance, as the "Star Shirt," 
(Morrison v. Case, Case No. 9,845:) "Anti 
Washboard" .'soaps, (O'Rourlie v. Central City 
Soap Co., 26 Fed. Rep. 576;) "Cliatterbox." as 
applied to a sories of juvenile publications, 
(Estes V. Williams, 21 Fed. Rep. 1890 "(^^ooil- 
year," as applied to manufactures of rubber, 
(Goodvear Rubber Co. v. Goodyear's Rub- 
ber :Clanuf'ff Co., 21 Fed. Ren. 276.) To 
the same effect, see Roberts v. Sheldon, Case 
No. ll,91t>; Shaw Stocking Co. v. Macli, 12 
Fed. Rep. 707; Kinney v. Allen, Case No. 
7.82G. The limitations upon the use of devices 
as trade-marks are well defined. The object 
of the trade-mark is to indicate, either by its 
own meaning or by asso-iation, the oi'igin or 
ownership of the article to wliich it is applied. 
Manufacturing Co. v. Trainer, 101 U. S. 51. 
This object of the trade-mark and the conse- 
quent limitations upon Its use are "well stated 
.m Canal Co. v. Clark. 13 Wall. (80 U. S.) 311. 



by Mr. Justice Strong, — that "no one can claim 
protection for the exclusive use of a trade-mark 
or trade-name which would practically give 
him a monopoly in the sale of any goods other 
than those produced or made by himself. If 
he could, the public would be injured, rather 
than protected, for competition would be de- 
stroyed. Nor can a generic name, or name 
merely descriptive of an article of trade, of its 
Qualities, ingredients, or characteristics, be em- 
ployed as a trade-mark, and the exclusive use 
of it be entitled to legal protection." Conse- 
quently the use of a geographical name as a 
trade-mark will not be protected if naturally 
applicable to the article to which it is applied, 
such as "Pennsylvania Wheat," "Kentucky 
Hemp," "Virginia Tobacco," "Sea Island Cot- 
ton," (Canal Co. v. Clark, supra;) but where 
the geographical name is used in a manner cal- 
culated to deceive, as "St. Louis Lager Beer," 
applied by a New York brewer to his own pro- 
duction, such illegitimate use will be enjoined 
in favor of a brewer in St. Louis who had es- 
tablished a trade and reputation as a manu- 
facturer of "St. Louis Lager Beer," (Anheuser- 
Busch Brewing Ass'n v. Piza. 24 Fed. Rep. 
149.) So, also, it was held that the use of 
words calculated to deceive will not be pro- 
tected, such as "straight cut" arbitrarily ap- 
plied to tobacco to which it is not applicable, 
(Ginter v. Kinney Tobacco Co., 12 Fed. Rep. 
782,) or "Mason's Patent, Nov. 30, 1858," or 
"Mason Jar of 1858." when in fact the jar 
was not patented, (Consolidated Fruit-Jar Co. 
V. Darflinger, Case No. 3,129.) See, also, Sea- 
bury V. Grosvenor. Id. 12.57G, and Manhattan 
Aledicine Co. v. Wood, 2 Sup. Ct. Rep. 436, 
108 U. S. 218. The word "Centennial" is an 
example of a word which hns by jreneral use be- 
come common property. Hartwell v. Viney, 
Case No. 6,173a. For a summnry of the law 
of trade-marks, see Columbia Mill (}o. v. Alcorn, 
150 U. S. — , 14 Sup. Ct. Rep. 151.] 
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Case No. 207. 

The ALLEGIANCE. 

[6 Sawy. 68.]* 

District Court, D. Oregon. Oct 29. 1879. 

Saltok, Uxdektakin'o of — Dutv op Tow— Sai> 
VAGE Bv Steam Too— Compensation. 

1. A stiivor does not undertake to succeed in 
saving the property' in peril, but only that he 
will exercise ordinary skill and diligence in the 
use of the means or machinery with which he 
undertakes the salvage sejvice. 

2. It is the duty of the vessel in tow to Iceep 
in proper trim and tack, to follow the tug, and 
steer accordingly; and, if injury results to the 
tow from negligence or mistake in these re- 
sjpects, the tag is not responsible. 

• 3. Owing to ItH comparative independence of 
the winds and cuiTents, a steam tug may per- 
form a salvage service with comparative safety 
to herself, and therefore the matter of risk to 
herself and crew is to be estimated accordingly, 
in fixing the value of such service. 

4. A steam tug of three hundred and four 
horse-power left Baker's hay, and overtook an 
iron ship of one thousand two hundred and 
thirty-five tons, worth forty-soven thousand 
dollars, draiving twelve feet of water, in bal- 
last, drifting onto the west end of Chinook spit 
in seventeen feet of water at flood tide, near 
two hours before high water, with the wind 
blowing about eight from the south-east, and 
took her hawser and towed her under the lee 
of .the east of Sand island, where, owing to 
the strength of the wmd, which had increasecl 
to ten and veered to south-east by south, she 
was compelled to let her go in comparatively 
safe anchorage in twenty-three feet of water; 
but the ship, only letting go one anchor, dragged 
on to the spit, where she lay until next morn- 
ing in about four or j5ve feet of water at low 
tide, when the tug, and three others of near 
the same power, and working under the same 
management, returned to her, and pulled her 
off about two hours before high water, with a 
light breeze from the east by south, and the 
ship heading south and west, without any seri- 
ous risk to the tugs or actual injury thereto. 
Held, that the service was a salvage service, 
and the compensation therefor fixed at five 
thousand dollars. 

[In admiralty. Libel by J. A. D. Wass 
and George 0. Plavel for salvage against tbe 
Allegiance, (David Morgan, claimant) De- 
cree for libelants.] 

John W. WhaUey and M. W. Fechheimer, 
for libelants. 

Ellis G. Hughes and Willlaui H. Effinger, 
for claimant 

DBADY, District Judge. A. D. Wass and 
George O. Flavel bring this suit against the 
British ship Allegiance iipon a canse of sal- 
vage, civil and maritime, for salvage service 
rendered by them to said ship with the aid 
of the steam tugs Brenham, Astoria, and 
Columbia, and their officers and crews, on 
Jjmuary 10 and 11, 1879, in and near the 
north channel of the Columbia river, be- 
tween black buoy No. 5 and the east end of 
Sand island. Upon due process and proceed- 
ings the vessel "was seized and appraised at 
forty-seven thousand dollars, and delivered 

^[Keported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



to the owner, David Morgan, of Anglesea, 
Wales, upon a stipulation In the sum of 
thirty thousand dollars. The answer of the 
claimant denies that the service rendered to 
the Allegiance was a salvage service, and 
avers that it was only a towage, service, 
worth not to exceed two hundred dollars. 
Afterwards, upon the stipulation of the libel- 
ants and claimant, A. M. Simpson, G^rge 
Flavel, and A. D. Wass, as owners of the 
tugs, and E. Johnson, A. Malcolm, and D. 
M. McVicker,' as part of the crew of the 
Brenham, were admitted to intervene herein 
as joint salvors with the libelants, and to 
become parties to the libel. The testimony 
is somewhat voluminous, and upon some 
material points conflicting. The master, 
mate, and two pilots of the Brenham, the 
master of the Astoria, the master of the 
light-house tender, the Shubrlck, and of a 
merchant vessel, the McNear, were exam- 
ined as witnesses by the libelants; and the 
master and two mates of the Allegiance, the 
master and two lieutenants and the boat- 
swain and carpenter of the revenue cutter, 
the Corwin, for the claimant. After an ex- 
tended examination of the testimony, and a 
careful comparison of the disputed pobats 
with the known circumstance of the chan- 
nel, spits and tides of the locality, and after 
weighing well the intelligence, means of 
knowledge, candor, and credibility of the wit- 
nesses, I find the material facts of the case 
to be as follows: On the evening of Janu- 
ary 9, 1879, the Allegiance, an iron ship of 
one thousand two hundred and thirty-five 
tons burden, two hundred and twelve feet 
in length, and drawing twelve feet of wa- 
ter, made the mouth of the Columbia river 
In ballast, on her way to this port. She 
stood off and on until morning, when get- 
ting pretty close to the breakers, and no 
pilot coming to her aid, she crossed the bar 
at a quarter past ten o'clock, with a fair 
wind from the southwest, under her top- 
sails, foresail, foretopmast staysail, and jib, 
and passed red buoy No. 2 on the starboard 
tack, about eleven o^clock, nearly one hun- 
dred and fifty yards to the eastward of the 
channel, with a whole-sail breeze from the 
south by east, her course being about north- 
east by east. The master of the Allegiance 
had never been in the Columbia river before, 
but the mate had once, and told the master, 
as an inducment to come In without a pilot, 
that they would certainly find the steam tug 
and pilot in Baker's bay. At this lime the 
tug Brenham was lying at anchor near the 
wharf at Port Canby in Baker's bay, well 
aroimd the point of the cape, and tlie reve- 
nue cutter Corwin was at anchor in the 
same bay, about two hundred yards to the 
north-north-east of her. The officers of the 
tug had known from early morning that the 
Allegiance was outside the bar, but had not 
gone out to give her a pilot or a tow be- 
cause of the roughness of the bar. When the 
Allegiance passed the red buoy No. 2 the 
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weather was getting thict, and she had not 
yet made out the entrance to Baker's bay, 
and the master probably thought it was 
ahead of him in the direction in which he 
was sailing. Soon after the Allegiance passed 
the red buoy No. 2 she was sighted by the 
cutter, and it appearing to the master of the 
latter that the former was out of the chan- 
nel, ke gave the alarm by blowing his whis- 
tle. This attracted the attention of the Al- 
legiance, and she at once commenced to 
shorten sail, lufiGed up to the wind, and 
checked her way, but drifted on before the 
wind and tide in a north-east direction. The 
tide was flood and lacked about two hours 
of high water. The current was running In 
at the rate of three or four miles an hour, 
while the wind had a velocity of about ^ght, 
and was increasing. 

As soon as the Allegiance passed the cape, 
the tug called her pilot from off shore, got 
up her anchor, set her flag, and started 
after the Allegiance, to save her from being 
lost or gohig ashore, and overtook her about 
one and a half miles from the cape, beyond 
the black buoy No. 5, In seventeen feet of 
water, with her foretopsall and staysails 
and fore and main lower topsails set, her 
yards braced sharp up, on the starboard 
tack, drifting, without headway, and within 
two hundred yards of the breakers on the 
west end of Chinook spit. Here the Allegi- 
ance signified that she wanted the services 
of the tug, when the latter passed her a 
line, and took the ship's hawser, of about 
forty fathoms, on board, and commenced 
towing her out into the channel. By this 
time the wind had veered to about south- 
east by south. The tug put her hehn hard 
a-port, and tried to haul the ship around 
against the wind, to take her back into 
Baker's bay; but owing' to the strength of 
the wind upon her starboard bow, and the 
fact that her sails had not all been taken 
in and were aback, the tug was unable to do 
so, and then she commenced towing the 
ship in the channel towards Astoria. After 
towing her in this direction from three 
fourths of an hour to an hour under the 
pressure of seventy-eight pounds of steam, 
and making from three-fourths of a mile 
to a mile, the wind increased to ten, and 
the tug was unable to tow the ship any 
further, and both were drifting by the force 
of the wind and tide in the direction of 
the breakers on Chinook spit, whereupon 
the tug blew her whistle and signaled the 
ship to let go her anchor. The port anchor 
only was let go, and it was let go foul, the 
chain being around the stock, and when 
thirty fathoms of chain had run out and 
the anchor had bit or taken hold, the tug 
cut the hawser— it being unsafe to attempt 
to back and cast it off— and proceeded to 
Astoria for assistance. At this time the 
ship was on the lee side of the channel in 
three and one half fathoms of water, with 
some of her sails not yet wholly furled. She 



paid out forty fathoms of chain on her port 
anchor, but it was not sufficient to hold her, 
and she dragged to the northward on the 
sands about two hundred yards. The star- 
board anchor, being on the rail, was not let 
go at the signal from the tug, but was let 
go about the time the ship got on the sands, 
and lay near her forefoot until night, when 
it was hove up for fear the vessel might 
float upon it on the next high water. Be- 
tween three and four o'clock in the after- 
noon the tug Brenham returned from As- 
toria, accompanied by the tugs Astoria and 
Columbia, and found the Allegiance on the 
sands, and two or three feet out of the 
water, and, being unable to render her any 
assistance at the time, proceeded with the 
Columbia to Baker's bay, while the Astoria 
remained in the vicinity for an hour and 
a half, and then joined her companions at 
the cape. On the morning of the eleventh 
the three tugs went up to the relief of the 
Allegiance about nine o'clock, going within 
about one himdred and seventy-flve yards 
of her. The weather was fair, with a light 
breeze from the east by south, and a con- 
siderable swell from the incoming tide. The 
pilot of the tug Brenham, E. Johnson, board- 
ed the ship, and attempted to negotiate 
with the master for a tow. The latter said 
he wanted a pilot and a tow, but declined 
to make any specific terms for compensa- 
tion, and the result was that the Brenham 
and Astoria put their hawsers on board the 
ship, while the Columbia was ahead with 
her hawser fast to the Brenham. The pilot, 
Jolmson, remained on board the Allegiance, 
and with the assistance of a portion of tlie 
cutter's crew, who had been put on board 
for the purpose, got in the anchor, which 
had then about fifteen fathoms of chain out. 
The ship was lying in a toed which she had 
made for herself in the sand, in about foxir 
or five feet of water, and as the tide rose 
and her sails more or less filled, she rolled 
in her bed, but did not move forward. The 
anchor came in through the sand without 
materially affecting the position of the ship. 
The tugs commenced pulling on her at about 
half past ten, and she came off at nearly 
twelve o'clock, and about t%vo hours before 
high water; when she was towed to Astoria 
by the tug Brenham, assisted by the Colum- 
bia as a matter of convenience, and not 
because such assistance was absolutely nec- 
essary. 

At the time the Brenham first took hold 
of the Allegiance, the latter was in great 
danger of grounding in the breakers just to 
the northward of her, and must have done 
so, unless she had let go her anchors, only 
one of which was ready to let go, and prob- 
ably then, as she was exposed to the whole 
force of the wind and tide setting her in 
that direction; and if the ship had been 
properly handled at the time the Brenham 
took hold of her, it is probable that she 
cotild have been then turned around and 
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taken in safety to Eater's bay. When the 
tug left the AUegiance inside of Sand Island, 
she left her in comparatively a good anchor- 
age, by reason of the protection from the 
■wind and tide by said island; and being un- 
able to tow her any further or to turn her 
round and take her to Baker's bay, she 
did the best that could be done under the 
circumstances, by letting her go when and 
as she did; and it Is veiy proibable that If 
both her anchors had been let go at once 
she would have not dragged as she did on 
the sands. The Allegiance sustained no ap- 
preciable injury between the bar and As- 
toria; the tug Brenham incurred no extraor- 
dinary risk or danger hi going to the Al- 
legiance on the tenth, and towing her as 
she did; but both she and the Astoria did 
Incur such risk and danger in pulling her off 
the sands on the eleventh, by touching the 
bottom OP. account of the swell and deptli 
of water; but neither of said tugs sus- 
tained any appreciable injury therefrom. On 
the morning of the eleventh, when the tugs 
came up to the Allegiance, she was lying 
hard aground, heading about south by east, 
thus showing satisfactorily that she did not 
ground simply by the ebbing of the tide, 
but that she dragged on to the sands in high 
water. She was In no immediate danger; 
but as the tide rose and she commenced to 
float in her bed, and pound the bottom with 
the rise and fall of the sea, she would be 
in danger of springing a leak, and at high 
tide, If the wind had Increased, as was prob- 
able, she would have gone farther up on 
the spit and beyond the reach of assistance, 
and ultimately been lost. Nor is it at all 
probable that the vessel could have been 
sailed off at high water. The tide, while 
it might lift her out of her bed so that she 
could float, would tend to set her higher on 
the spit, while the wind, being about south- 
east by soutli, would have the same effect, 
until she had steerage way, which it is al- 
most certain she could not obtain, under the 
circumstances, in time to get off. 

As to the value of the tugs there is no di- 
rect evidence. They are probably worth over 
one himdrcd thousand dollars. At the date 
of this occurrence there were four men em- 
ployed on the tug Brenham, at the aggregate 
monthly wages of three hundred and fifty 
dolliirs, and found; besides which she car- 
ried two Washington teri'itory pilots, K. 
Johnson and A. ]^Ialcolm, who were in the 
employ of the owners of the tug, and turned 
over their pilot fees to the manager of the 
same, Captain George Flavel, and received 
from him monthly wages for their services. 
(5eorge C. Flavel was master of the Bren- 
ham, and D. M. McVicker, the mate. A. D. 
Wass was master of the Astoria. The three 
tugs employed an aggregate of twenty-six 
men. including six pilots, whose monthly pay 
amounted to two thousand two hundred dol- 
lars, and found. The Brenham is of three 
hundred and four horse-power, the Columbia 
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two hundred and thirty-eight, and the As- 
toria three hundred and ninty-two but prac- 
tically the Brenham Is the most powerful. 
The tug Astoria was owned by the libelants, 
A. M. Simpson, George Flavel, and A. D. 
Wass, and the Brenham by said Simpson and 
Flavel, and the Columbia by said Simpson. 
The ordinary charge for towing a vessel 
from outside the bar to Astoria is from one 
hundred and fifty to two hundred dollars, 
and the time usually occupied in such service 
is from four to eight hours. 

The principal point made by the claimant 
to the contrary of these conclusions is, that 
the tug was in the wrong In not taking the 
Allegiance back into Baker's bay, when she 
first took hold of her on the ninth. But as- 
suming that this could have been done un- 
der the circumstances, it was certainly the 
fault of the ship that it was not done. Wlien 
the tug put her helm hard a-port, and turned 
her head to the south-west, with the in- 
tention of making Baker's bay, the Allegance 
would not come around, and the only al- 
ternative was to proceed up the channel for 
Astoria, and at least make an anchorage un- 
der the lee of Sand island. The reason the 
Allegiance did not come around was, that a 
portion of her sails had not been taken in, 
and, as soon as her head came up to the 
wind, were aback; and that she was without 
steerage way. The tug is not responsible 
for the steering or sailing of the tow. It was 
the duty of the latter to keep in proper trim 
and upon the right track, to follow the- 
former, and to steer accordingly. K there 
was any negligence or mistake in any of 
these particulars the tug is not responsible- 
for the consequences. The Merrimac, [Case- 
No. 9,478.] Neither did the tug undertake- 
that it was capable of towing the Allegiance- 
under the circumstances, but only that it 
would try, and that it would exercise or- 
dinary skiU and diligence in so doing. The- 
tug took hold of the vessel in an extraordi- 
nary emergency, with a view to save her from 
what appeared to be an impending peril, 
and therefore did not engage to do anything, 
more than she could do with the aid of 
ordinary skill and diligence on the part of 
her master and crew. A salvor's compensa- 
tion depends upon the success of the under- 
taking, but there is no implied obligation 
that he will succeed or that he is capable of 
so doing, and therefore he is only responsi- 
ble for the exercise of ordinary skill and dili- 
gence in the use of the means or machinery 
with which he undertakes the salvage serv- 
ice. 

The case is not like a mere contract for 
towage, where a tug meets or finds a vessel" 
in a place of ordinary safety, and offers and 
agrees to tow her to a certain other point or 
place, as a mere business transaction. In- 
such a case, undoubtedly, the master of the 
tug undertakes tliat his boat Is properly 
equipped, and of siifficlent capacity and pow- 
er to do the service in question at the timfr 
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and under the circumstances proposed. The 
JkleiTimac, supra. 

Upon this state of facts the libelants are 
entitled to recover as and for a salvage service, 
and the only question is as to the amount. 
There Is no standard by which the com- 
pensation for such service can be absolutely 
measured. In each case the amount to be 
allowed must depend largely upon its own 
circumstances, varying from one half the 
value of the property saved to something 
more than a mere compensation for tow- 
age. Where the service is rendered by a 
steamer to a sailer, it often happens that a 
material service is rendered to the latter by 
which it is rescued from a serious and im- 
pending danger with very littie risk or 
trouble to the former or to Its crew. A 
vessel propelled by steam has a conmiand 
over its motion and direction comparatively 
independent of the winds and currents, and 
may therefore approach a vessel in danger, 
and take her off with comparative safety to 
itself. In such cases, an important element 
in the value of the services, namely, the 
ri.sk to the vessel and lives of the salvors, 
is more or less wanting, and they must be 
estimated accordingly. The services render- 
ed the Allegiance, both on the tenth and 
eleven til, by tlie tugs, were, in my judgment, 
timely and material. She was rescued on 
each occasion from an impending peril, and 
probably saved from becoming a total loss. 
But at the same time this service was ac- 
complished with little more than the ordinary 
risk attendant upon a towage service to the 
tugs and their crews. Under those circum- 
stances it is my judgment that five thousand 
dollars is a fair compensation for the sei-vices 
rendered, including a counsel fee in this suit 
to collect the same. 



Case No. 207a. 

ALIiEGRO V. The NIAGARA. 

[21 Betts D. C. MS. 89.] 

District CJourt, S. D. New York. April Term, 

1843. 

CoLWSioN — Vesset- Lying in Tkack of Naviga- 
tion — lONOKANCK OF THE LANGUAGE. 

tl. A vessel taking an anchorage so near a 
pier as to hinder the movement of other ves- 
sels cannot recover for damages received in a 
collision when she has failed to sheer on her 
anchor out of the way of the other vessel, that 
being the measure usual and proper under such 
circumstances to avoid danger.] 

12. It is no excuse that the vessel at anchor 
is foreign, and has no one aboard who under- 
stands the directions given by the approaching 
vessel.] 

[In admiralty. Libel in rem by Vieeuzo 
Allegro against the steamboat Niagara 
(Thomas C. Durant and others, claimants) 
for collision. Decree for respondents.] 

BETTS, District .Judge. The brig Time 
was anchored in the East river, opposite pier 



8, not exceeding a distance of 200 feet from 
the piers, on a strong ebb tide. The steam- 
boat was taking a tow of barges and boats 
from about pier 8 in the daytime, and gave 
notice to the brig to go into her berth or an- 
chor further off to enable the steamboat and 
tows to get out. This is the usual course for 
vessels anchored near the slips to take to aid 
towing vessels, etc. The brig not being 
moored, she was requested to port her helm 
and sheer off to starboard, and she did so 
sufficiently to enable the steamer and her 
tows to pass ahead of her. The steamer was 
only able to go far enough ahead, for her 
barge towed astern, to go clear of the brig, 
and to her starboard side, being stopped by 
the other vessels at anchor aliead. Orders 
were then given to the brig to starboard her 
helm, and sheer back toward the dock to 
open room for the barge in tow to pass out. 
She continued her helm hard down, and the 
drift of the tide drove the stern barge 
against the starboard bows of the brig, and 
considerable damage was done her. 

It was the duty of the brig, without notice 
or orders being given her, in her position and 
[considering] that of the steamer and her tows 
and the state of the tide, to have sheered upon 
her anchor in aid of the navigation of the 
steamer and her tows. Upon the evidence the 
collision could have been avoided by so do- 
ing. A vessel taking an anchorage in a place 
of frequent resort of other vessels, and in 
such a way as to impede their movements, 
or conduce to collisions with them, or if n 
vessel neglects applying the obviously proper 
and usual means of avoiding danger to her- 
self or inflicting injury upon another vessel, 
approaching her, she cannot in either case 
cast upon the other vessel the consequences 
of that collision. Strout v. Poster, 1 How. 
[42 U. S.] 92; Crockett v. RUey, [Case No. 
3,402a-] The brig can claim no exemption 
from liability to all the rules of navigation 
because she is a foreign vessel, and that no 
one on board her at the time understood En- 
glish, so as to comprehend the orders or no- 
tice given her. It was a fault of her owners 
not to have her provided with mariners so 
important to her own and the safety of the 
other vessel. 

The action cannot be maintained, and a de- 
cree must be rendered for the claimants, 
with costs. 



Case M'o. 207b. 

Ex parte ALLEN. 

[3 App. Comr. Pat. 388.] 

Circuit Court, District of Columbia. Oct 16, 

ISGO. 

pATESTs FOK Inventions — ANTicrPATioN — Ap- 
peal FROM CoMMisaioNEu— Mowing Machines. 

[1. A patent was issued for a device for rais- 
ing by leverage the finger bar of a mowing ma- 
chine to a perpendicular position, and holding 
it at rest there until reached by the hand for 
folding. Thereafter application was made for 
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41 patent for a device to raise the finj^er bar to 
an angle of 45 deerreea, and hold it in sus- 
pense until reached by means of a long handle, 
and folded by hand. Edd, that there was an 
anticipation, and the second device was not pat- 
entable. Prouty V. Hugglea, 16 Pet. (41 U. S.) 
■88(5, distinguished.] 

1,2. "When the court is in doubt, the decision 
■of the commissioner of patents in an interf^r- 
■ence case should be affirmed.] 

Appeal [by A. B. Allen] from the decision 
■of the commissioner of patents for refusing 
to grant letters-patent to him for his im- 
provement in mowing madiines. [Affirmed.] 

MORSBLt,, Circuit Judge. The claim, as 
stated by the appellant, is: "In mowing ma- 
chines provided with but a simple lever ar- 
rangement for partially folding the finger 
bar by means of the same, I claim in combina- 
tion with the traclc-lward K, the long han- 
dle L, when so mounted and arranged In 
relation to the driver's seat, tliat on the outer 
•end of the finger bar being raised partially 
up by the hand-lever or foot lever arranged 
on tie machine, the driver is enabled to 
reach the end of said handle for the purpose 
of turning over the finger-bar in the manner 
substantially as specified. Also I claim the 
combination and relative arrangement of tlie 
■outer shoe D, pivoted tracls-board K, and 
stop F, the whole bemg constructed substan- 
tially as set forth," 

On the 26th of June, 1860, the commission- 
er ratified and confirmed the report of the 
board of examiners refusing to grant a pat- 
■wit. From wliich decision the following rea- 
sons of appeal were filed: 

1st That the references cited by the com- 
missioner do not present an anticipation of 
the invention covered by the first clause of 
the claim. 

2. That the commissioner erred in basing 
his opinion as to the admissibility of the 
first clause of the claim upon the general 
ground that the references cited illustrate 
arrangements for lifting and folding the fin- 
ger-bar, whereas the appellant claims only 
his specific arrangement of means for lifting 
and folding the finger-bar, which arrange- 
ment is not shown in any of said references. 

3. Tliat the commissioner erred in refusing 
the second clause of the daim without qual- 
ifying his action by referring to a similar 
combhiation of all the elements constituting 
the particular combination claimed in and by 
said clause as the invention of the appellant 

4. Tliat the commissioner, in his considera- 
tion of the second clause of the claim, wholly 
disregarded and ignored the difference ex- 
isting between the operation of the combined 
elements, as well as the advantages and im- 
proved results thereby obtiiined, as compared 
with any of the arrangements cited as ref- 
erences; and therefore his decision was erro- 
neous; as the difference in the result * ♦ • 
produced is evidence that the means em- 
ployed are not mechanical equivalents. 

5. That the commissioner liaving to show 



and establish that the subject-matter of in- 
vention as covered by and claimed in the 
appellant's application was void of novelty 
and utility, his action in refusing the patent 
was erroneous, and ought to be reversed. 

The substance of the commissioner's report 
In reply to the reasons of appeal. He says: 
"The reasons of appeal are based on the in- 
sufficiency of the references alleging that 
they do not present the specific arrangements 
claimed by the appellant, or an equivalent 
combination of all the parts that go to make 
up his invention, nor do they anticipate the 
operation of the combination claimed,— in all 
of wliich the office was Ln error. The first 
clause of appellant's daim Is limited to the 
combination of a long handle with the track- 
board, so that when partially raised the 
hinged finger-beam can be brought tip and 
turned over onto the machine by the driver's 
talcing hold of the handle when it comes 
within his reach. Now, there is no combi- 
nation here, inasmucli as the track-clearer 
contributes nothing to the operation of the 
handle, which for all practical purposes of 
raising the finger-beam might just as well 
be attached to the end of the beam itself or 
to any part of it more convenient than the 
end. The references show with sufficient 
clearness examples of such an attachment of 
some means to some part of the finger- 
beam for raising it out of, and letting it back 
Into, position, and even the handle to the 
hinged track-board on the hinged cutter-bar, 
is shown in Aultman& Miller's patent of Jime 
17, 1856. This dause leaves but the matter of 
arrangement of the handle by appellant to 
sustain his daim, and I am wholly at a loss 
to perceive any invention in this, or indeed 
any thing more than would form itself an 
obvious suggestion to one accustomed to use 
such machines, if indeed the attachment of 
the handle to this part of the machine de- 
serves to be regarded as in any degi-ee an 
improvement. In operation there is no 
marked difference. The device of the appel- 
lant but serves to aid the driver in lifting 
the cutter-bar, and this Is the case with the 
references. So of the second clause of the 
daim the references present an equivalent 
mechanism for effecting the same result as 
the appellant and by the same mode of -oper- 
ation, and tills by a combination almost iden- 
tical. A patent can only be granted for 'an 
arrangement' when such an arrangement in- 
volves invention, and Is in itself new and 
useful; but it is not perceptible to me that 
the appellant in this case has presented even 
an arrangement of the weU known parts of 
the mowing machine that meets the condi- 
tions, as the references will be necessarily 
consulted," &c. &c. 

Such is the case as laid before me with all 
the original papers and documents by the 
commissioner according to previous notice 
duly given of the time and place of hearing, 
when jmd where tiie appellant appeared by 
his attorney, and filed Iiis argument in writ- 
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ing, and submitted the case. The claim has 
heen rejected upon the ^-ound of its having 
heen anticipated, as shown by sundry refer- 
ences to patents embracing the same inven- 
tion in both branches of it The appellant 
denies the application of them, and has 
shown his groimds and reason in a strong 
and clear discriminating ai'gument, the force 
of which has been felt. He rests his claim 
on a specific teclmical combination of devices 
involving a specific arrangement and specific 
functions. He admits tiiat the parts consid- 
ered separately are not new. The three 
elements of his arranged combination are: 
'JHie outer shoe, the traclx-board, and the 
stop. His argument is iliat "it cannot be 
met by any an-angement of two of the same 
elements although arranged in the same 
way; nor can it be met by any equal num- 
ber of elements when arranged in a different 
way, and more especially when the functions 
discharged are different To sustain theposi- 
tioih he cites the rule of law as laid down 
by the court In the case of Prouty v. Rug- 
gles, 16 Pet [41 U. S.] 336." The patent 
is for a combination, and tlie improve- 
ment consists in arranging different por- 
tions of the plough, and combining them 
together in the manner stated in the speci- 
fication for the purpose of producing a 
certain effect. None of the parts are 
new, and none are claimed as new, nor is 
any portion of the combination, less than 
the whole, claimed as new, or stated 
to produce any given result; the end in view 
is proposed to be accomplished by the union 
of all arranged and combined together in the 
manner described, and this combination, com- 
posed of all the parts mentioned in tlie speci- 
fications, and arranged with reference to 
each other, and to other parts of the plough 
in the manner therein described, is stated to 
be the improvement, and is the thing pat- 
ented; the use of any two of these parts 
only, or of two combined with a third which is 
substantially different in form or manner of 
its arrangement and connection with the 
others, is therefore not the thing patented. 
It is not the same combination, if it sub- 
stantially differs from it in any of its parts. 
Proof was offered of its utili^, but it was 
admitted and waived. 

The question in the case just recited was 
whether the use of any one or more of the 
parts was an infringement of a patent for 
an invention claimed upon the ground of a 
combination of old parts, and tlie court de- 
cided tiiat the plaintiff could not recover 
for less tlian an infringement' of the whole. 
It can therefore only be authority in tliis 
case to define the character of such a com- 
bination. Upon a coiuparison of the refer- 
ences to the Dodge invention with the firet 
branch of the appellant's improvement, there 
appears to me to be a veiy strong resem- 
blance; it appears to be embi-aced substan- 
tially within it. It is admitted that the two 
are alike in tlie opei*ation by leverage and 



the second half by hand. In the case of the 
appellant's means, the finger-bar is raised 
from the ground to an elevation of forty-five 
degrees, held in suspense \intil brought with- 
in reach of the hand by the long handle. In 
the case of Dodge it is by its levers brought 
by the first operation to a perpendicular 
position and at rest, and within reach of the 
hand. The principal purpose and object of 
both is that of folding the finger-bar and this 
seems to be the same after so reached by 
hand. Dodge's is performed much more per- 
fectly than appellant's, and I tliinlc is at least 
an equivalent. The result of appellant's con- 
trivance may be said to have been produced 
in a cheaper way, but there is no evidence 
to show that it was enough so to amount to 
a sufiicient test of patentable invention. 
That of Dodge's is to be preferred as being 
scientifically effected, tliat of appellant's— 
rather of the backward order. 

With respect to the second claim, I am 
not free from doubts, and feel, therefore, 
that I should yield to the commissioner's 
decision on the point 

My opinion is that the decision of the com- 
missioner ought to be affirmed, and the same 
is accordingly affirmed. 



ALLKN, In re. 
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Case No. 2C8. 

In re ALLEN. 

[13 Blatchf. 271.]* 

Circuit Court, D. Vermont March 16, 1876. 

Contempt — Refusai. to Obey Orders op Kkg- 

JSTEH IN BaNKRUFTCT — JDmSDlCTION— HaBI;A3 

Corpus— Abuest in Anotheh State. 

1. An uncontested order, made by a register in 
bankruptcy, in Vermont, tliat a bankrupt pro- 
duce certain books and papers relating to his 
business, was disobeyed by him. On proof 
thereof, and on service of notice on the bank- 
rupt, the district court for Vermont adjudged 
him to have been guilty of a contempt, and 
ordered that he deliver up the books and papers 
to the marshal, and pay the costs, and that, 
in default thereof, he be arrested by the mar- 
shal, or his deputy, and committed to jail to 
be safely kept until discharged by order of said 
court. The deputy of the marshal demanded 
the books and papers and costs from the bank- 
rupt, in New Hampshire, which he refused to 
deliver or pay, and then the deputy arrested 
him in New Hampshire, and committed him to 
jail in Vermont. On a habeas corpus sued out 
by the bankrupt: Held, (1.) The order of the 
register was the order of the court, and, when 
it was disobeyed, it was proper to institute pro- 
ceedings for contempt directly on such disobedi- 
ence. 

FCited in Fischer v. Hayes, 6 Fed. Rep. 74; 
U. S. V. Anon., 21 Fed. Rep. 770.] 

2. That it was proper to direct that the 
bankrupt be committed until discharged by or- 
der of the district court. 

[Cited in Fischer v. Hayes, 6 Fed. Rep. 74.] 



^[Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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3. That the arrest in New Hampshire was 
ille;nit. and the imprisonment in Vermont, in 
jjursimnce of such arrest, was, therefore, illegal, 
althoufjh the warrant of arrest was valid. 

[Application by Horatio N. Allen for a writ 
of liabeas corpus.] 

Romeo H. Start and Levi Underwood, for 
relator. 

SHIPMAN, District Judge. From the re- 
turn of the jailer it appears, that the re- 
lator. Horatio N. Allen, is held in custody, 
upon a warrant which issued from tlie dis- 
trict court of tlie United States for the dis- 
trict of Vermont. The warrant or order of 
commitment recites, that the relator Is a 
bankrupt, and was legally notified to ap- 
pear, and did appear, before a register in 
bankruptcy, to submit to an examination un- 
der the provisions of the bankinipt act; that 
said examination disclosed that Allen had 
kept entiles of his business transactions up- 
on "diaries," which diaries and other memo- 
randa and papers relating to liis business 
it was necessary should be in tlie possession 
of th(» assignee, in order that he might ob- 
tain a full knowledge of the property of 
the banl^rupt; that the assignee demanded 
said papers and books from the bankrupt, 
jinrt procured an order to be made by the 
register, commanding said Allen to produce 
said papers and books, which order he neg- 
lected to obey; that, thereupon, the assignee 
brought a petition before the district court, 
l»rayiii.c that the baulxi-upt in proceeded 
iigjiiiist for contempt, and be ordered to sur- 
ixjnrter said books and papers to the peti- 
tioner; that an order was issued from the- 
district court to said Allen, directing him to 
show cause why he should not be dealt with 
for contempt, and should not surrender said 
papers; that said order to show cause was 
duly served, and, said petition having been 
eontlnued from time to time, at the request 
of the bankrupt, or by agreement of the 
parties, on the last adjourned day the petl- 
tioujor appeared and the bankrupt appeared 
not; and that, upon tlie hearing, the bank- 
rupt was adjudged guilty of contempt, and 
was commanded to deliver up the books 
iind papers to the marshal, and pay the costs, 
and, upon neglect or refusal to comply with 
said order, the marshal or his deputy was 
eommanded to take the body of said Allen, 
and him commit to the keeper of the jail 
in Chittenden county, to be safely kept un- 
til discharged by order of said court. The 
return of the deputy marshal upon the war- 
rant Is to the effect, that he demandied of 
the said Allen, In the state of New Hamp- 
shire, said books and papers, and said costs, 
which he refused to deliver or pay, where- 
upon he was arrested and committed to the 
jaii in Chittenden county, in the state of 
"\''ermont. 

It is contended that the return of the 
jailer Is insufficient, upon three grounds: 1st. 
It appeal's upon the face of the warrant or 



order of commitment, that the contempt of 
which the relator was adjudged guilty, con- 
sisted in not obeying an order of the regis- 
ter, which order was not an order of thje 
court; 2d. That the warrant directed that 
the bankrupt should be imprisoned until he 
should be discharged by order of court, and 
that his hnpnsonment does not expire by ef- 
fluxion of time, or upon the performance of 
any act, but is limited only by the pleasure 
of the court; 3d. That the relator was un- 
lawfully arrested in the state of New Hamp- 
shire, by a Vermont officer, and was thence 
taken to jail in Vermont 

(1) Upon the first point it is urged that 
the statute of the United States (Rev. St. 
§ 725) defines contempt to be misbehavior 
in the presence of the court, or so near 
tliereto as to obstruct the administration 
of justice, the misbehavior of any of the of- 
ficers of the court in their official transac- 
tions, and -disobedience or resistance to any 
lawful order or command of the court; that 
an order of the register Is not an order of 
a com-t; and that, prior to the adjudication 
for contempt, no order had been made by 
a court in the premises. By the banknipt 
act, the several district courts of the Unit- 
ed States are constituted courts of bank- 
ruptcy, and it Is the duty of the judges of 
the ^strict courts in tlie several districts 
to appoint registers in bankruptcy to as- 
sist the judge in the performance of his 
duties under the act The register Is em- 
powered to despatch such part of the ad- 
ministrative business of the court, and such 
imcontested matters as shall be defined in 
general rules and orders, or as the district 
judge shall in any particular matter direct. 
The register has all powers vested in the dis- 
trict court, for tlie summoning and examina- 
tion of persons and witnesses, and for re- 
quiring the production of books, papers, and 
documents, except the power of commitment 
It is impossible that the laborious adminis- 
trative business of a bankruptcy court can bo 
performed by one judge. The intricate work 
connected with the settlement of bankrupt 
estates requires the time and attention of 
other persons. The statute has, therefore, 
empowered him to appoint persons, styled 
registers, to assist him in the performance 
of his duties. The powers of the register 
consist, in general, in the discharge of the 
administrative business of the bankruptcy 
court, and In passing such orders relative to 
the settlement of the estate as may be un- 
contested. Within the scope of their au- 
thor! tj*, the registers are not only officers of 
the court, but, in uncontested matters, act 
in lieu of the judge. Within this scope their 
acts are the acts of the bankruptcy court, 
and their imcontested orders are the orders 
of the court. Whenever, therefore, a bank- 
rupt violates an order which the register has 
the power to make, and the making of which 
the bankrupt has not contested, and in re- 
gard to which he has not desired a refer- 
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ence to the district judge, a violation of such 
an order is a violation of the order of the 
bankruptcy court. 'Xne register cannot pun- 
ish for a violation of his order. That power 
is reserved to the district judge. But it 
cannot be implied that, for a noncompli- 
ance with tli-e uncontested order of the reg- 
ister, there is no power of punishment, and 
that the only course is to obtain a re-enact- 
ment of the order from the district judge, 
for a violation of which second order a pun- 
ishment may be inflicted. The statute which 
placed so large a part of the details of the 
settlement of estates in the hands of the 
registers, evidently intended that their un- 
contested acts in reference to these details 
were the acts of the court of banisruptcy. 
Under this theory of the law the practice of 
the district courts has been to enforce the 
imobeyed orders of the register by proceed- 
ings in contempt, which are instituted direct- 
ly upon a negtect to comply with his order. 
In re Gettleston, [Case No. 5,373;] In re 
Bpeyer, [Id. 13,239.] 

(2.) "When the contempt consists of a vio- 
lation of the order of the court, and is a 
contempt not committed in its presence, and 
the statute does not prescribe the form of 
the order of commitment, the defendant may 
be imprisoned until he be discharged by or- 
der of court, or until further order of court. 
Green v. Elgie, 8 Jur. pt. 1, p. 187, per Den- 
man, C. J.; opinion of Gh. J. Kent in Re 
Yates, 4 Johns. 317; [Yates v. Lansing,] 9 
Johns. 395. 

(3.) The arrest of the relator by the dep- 
uty marshal was without his precincts and 
witliin the state of New Hampshire. The 
language of the officer's return is: "At Car- 
roll, in the district of New Hampshire, I 
served this warrant by demanding, &c., 
whereupon I arrested his body, read the 
warrant in his hearing, and, on the same 
day, I committed him to the keeper of the 
common jail at Burlington, hi the county of 
Chittenden, in the district of Vermont." The 
arrest in New Hampshire was not justified 
by the order of the district court, and, the 
arrest having been illegal, the subsequent 
Imprisonment in the state of Vermont, in 
pursuance of the original arrest, cannot be 
justified. When the ori^al arrest is un- 
lawful, the detention is improper, although 
the warrant under which the improper ar- 
rest is made, is valid. The fact that the of- 
ficer had power to arrest the bankrupt, after 
he was brought within the state of Vermont, 
Is immaterial, inasmuch as that power was 
improperly obtained. The principle is thus 
declared by Lord Holt, in Luttin v. Benin, 
11 Mod. 50: *Tf a man is wrongfully brought 
into a jurisdiction, and there lawfully ar- 
rested, yet he ought to be discharged, for 
no lawful thing, founded upon a wrongful 
act, can be supported." The general sub- 
ject of the validity of the acts of sheriffs 
over persons or property, in cases where the 
possession of the person or property was 



improperly obtained by the officer, is very 
elaborately discussed in Hooper v. Lane, 6 
H. L. Cas. 443, and in Ilsley v. Nichols, 12 
Pick. 270. In the latter case, Ch. J. Sliaw, 
after reviewing the authorities, concludes as 
follows: "These cases seem to establish the 
general principle, that a valid and lawful 
act cannot be accomplished by unlawful 
means, and, whenever such imlawful means 
are resorted to, the law will interpose and 
afford some suitable remedy, according to- 
the nature of the case, to restore the party 
injured by means of liese unlawful means, 
to his rights." I refer also to Percival v. 
Stamp, 9 Bxch. 1G7; Barratt v. Price, 9 
Bing. 56G; Mandeville v. Guernsey, 51 Barb. 
99; HUl V. Goodrich, 32 Conn. 589. The re- 
lator having been improperly arrested by 
the deputy marshal beyond his precincts, al- 
though upon a warrant which was valid au- 
thority for an arrest within his precincts, 
the detention is invalid, and the relator is 
entitled to a discharge. 



Case No. 209. 

In re ALLEN. 

[2 Month. Jur. (1878,) 58.] 

District Court, N. D. New York. 

Bankuuptcy — Composition — Confirmation by 

CoUHT. 

[The court must confirm a composition agreed 
upon by the requisite majority of the creditors 
where they are not shown to have some other 
motive than the desire to promote their own 
interests, as well as those of the other cred- 
itors, and where the composition will actually 
benefit all, though the banlirupt has made an 
assignment to a favored creditor, procured the 
petition in bankruptcy to be filed against him- 
self, and taken proceedings to effect the com- 
position solely in his own interest.] 

[In bankruptcy. In the matter of the con- 
firmation of a resolution of composition by 
the creditors of Anson C. Allen, Daniel 
Straus, and Solomon Straus, bankrupts.] 

WALLACE, District Judge. The requisite 
quorum of creditors having assented to the 
resolution for composition, confirmation is 
opposed by dissenting creditors, on the 
grounds that the interests of creditors will 
not be promoted by the composition. The 
evidence presented discloses the common 
case of a composition conceived in the inter- 
ests of the bankrupts. When insolvency was 
apprehended, the bankrupts began paying 
themselves and their favored creditors out of 
the firm assets, then attempted to compro- 
mise with their creditors; failing in thls^ 
made an assignment to a favored creditor; 
and shortly afterward procured a petition in 
bankruptcy to be filed against themselves, 
and thereupon took proceedings to effect a 
composition. In the mean time the bank- 
rupts have had charge of their property os- 
tensibly as agents for the assignee and the 
purchaser from the assignee. The attorneys, 
who advised the assignment, and prosecuted 
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the petition in bankruptcy, now represent 
most of the creditors. From the beginning to 
the end of the transactions, not one step has 
been talien to protect the interests of the 
creditors. It shocks the moral sense to as- 
sist this dishonest scheme by judicial action. 
But this court is only an instrument to ad- 
minister the law as it finds it The bankrupt 
law permits just such schemes as tliis, and, 
if the requisite number of creditors consent, 
the court is powerless, unless it shall appear 
that the Interests of the creditors will not be 
promoted by the terras of the composition. 
If, looking at the assets of the estate in their 
present condition, it is apparent that the pe- 
cuniary interests of the creditors will be bet- 
ter promoted by the composition than by ad- 
ministering the estate in bankruptcy, there is 
no alternative but to confirm the resolution 
of composition. I am constrained to agree 
with the register, that the interests of the 
creditors here will be promoted by confirm- 
ing the resolution. I cannot say that there 
are any circumstances to show that the as- 
senting creditors have been actuated by any 
motive other than to. promote their own in- 
terests, as weU as those of all the creditors. 
All the assets of the estate rest in litigation, 
and it seems to me a prudent consideration 
of the contingencies dictates the acceptance 
of the offer of the bankrupts. It is probable 
the bankrupts will profit by the composition, 
but this by no means proves that it will not 
be advantageous to the creditors. 



Case No. 210. 

In re ALLEN. 

[17 N. B. R. 157; 17 Alb. Law J. 170; 6 N. 
Y. Wkly. Dig. 43; 25 Pittsb. Leg. J. 143.] 

District Court, N. D. New York. 1878. 

BANKBUPToy — Composition — Confikhatioit — 
Fkaud of Baskbupts. 

[Where the requisite number of creditors con- 
sent to a composition in bankruptcy, and it ap- 
pears that the composition is advantageous to 
the creditors, it must be confirmed, though the 

Eroceeding in bankruptcy was fraudulently 
rought alwut by the bankrupts, and though 
they will profit by the composition.] 
[Cited in Re Jacobs, Case No. 7,159.] 

[In bankruptcy. Motion by Anson C. Allen, 
Daniel Straus, and Solomon Straus, bank- 
rupts, for confirmation of a composition with 
their creditoi's. Composition confirmed.] 

Col. Jenny, for banlcrupts. 
Fanning & Williams, for opposing cred- 
itors. 

WALLACE, District Judge. The requi^te 
quorum of creditors having assented to the 
resolution for composition, confirmation is 
opposed by dissenting creditors, on the 
grounds that the interests of creditors will, 
not be promoted by the composition. The 
evidence presented discloses the common case 
of a composition conceived In the interests 



of the bankrupts. When insolvency was ap- 
prehended, the bankrupts began paying 
themselves and their favored creditors out of 
the firm assets, then attempted to com- 
promise with theh: creditors; failing in this, 
made an assignment to a favored creditor, 
and shortly after procured a petition in bank- 
ruptcy to be filed against themselves, and 
thereupon took proceedings to effect a com- 
position. In the meantime the bankrupts 
have had charge of their property ostensibly 
as agents for the assignee and the purchaser 
from the assignee. The attorneys who ad- 
vised the assignment and prosecuted the pe- 
tition in bankruptcy now represent most of 
the creditors. From the beginning to the 
end of the transactions not one step has been 
taken to protect the interests of the credit- 
ors. 

It shocks the moral sense to assist this dis- 
honest scheme by judicial action. But this 
court Is only an instrument to administer the 
law as it finds it. The bankrupt law permits 
just such schemes as this, and if the requisite 
number of creditors consent, the court Is 
powerless, imless Is shall appear that the 
interests of the creditors will not be pro- 
moted by the terms of the composition. If, 
looking at the assets of the estate In their 
present condition, it is apparent liiat the 
pecuniary interests of the creditors will be 
better promoted by the composition than by 
administering the estate in bankruptcy, there 
is no alternative but to confirm the resolu- 
tion of composition. I am constrained to 
agree with the register that the interests of 
the creditors hen* will be promoted by con- 
firming the resolution. I cannot say that 
there are any circumstances to show that the 
assenting creditors have been actuated by 
any motive other than to promote their own 
interests as well as those of aU the creditors. 
All the assets of the estate rest in litigation, 
and it seems to me a prudent consideration 
of the contingencies dictates the acceptance 
of the offer of the bankrupts. It is probable 
the bankrupts will profit by -the composition, 
but this by no means proves that it will not 
be advantageous to the creditors. 



Case No. 211. 

ALLEN V. ALLEN'S EX'IL 

[3 Wall. Jr. 248;* 14 Leg. Int 148; 5 Pittsb. 
Leg. ,T- 22.1 

Circuit Court, W. D. Pennsylvania. May Ses- 
sions. 1857. 

JUKISDICTION— ORPHAXS' COUKT OF PENNSYLVANIA. 

The fact that by the laws and customs of 
Pennsylvania, the orphans' court of the county, 
as a special court of equity, has jurisdiction of 
the accounts of executors, &c.. is no bar to the 
federal courts exercising jurisdiction over exact- 
ly the same subjects;— other things allowing, 
and the orphans' court not having at the time 
actual possession of the case or parties. 

^[Reported by John William Wallace, Esq., 
and here reprinted by permission.] 
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In equity. This was a suit in equity at 
Pittsburgh, Alleglieny county, in which the 
complainants set forth by their bill that one 
Allen, of that county, the testator of the de- 
fendants, being owner of a large real and 
personal estate, died, having made by his last 
will certain annuities, bequests and devises, 
seme out and out, and several in trust. Then 
averring themselves to be interested imder 
the will, and showing that they were on the 
grounds of alienage, &c., entitled to sue in 
the federal courts, they prayed that the 
rights of tliemselves and all parties might 
be ascertained and declared by a decree of 
this court; that an accoimt of the personalty 
might be taken under the direction of this 
court; that after payment of debts, &c., the 
residue of the assets might be marshalled 
and applied to the exoneration of tlie real 
estate from the annuities; ,or if insufficient 
so to do, to do relief so far as it would go; 
praying further, a discovery of the personal 
assets, and how they had been applied, and 
whether the defendants meant to charge the 
realty with the payment of the annuities. 
T4> tliis part of the bill there was a plea, 
that "this court has no jurisdiction over the 
matters and things, &c., because the same 
are by the laws and customs of Pennsylva- 
nia within the exclusive cognizance of the 
orphans' court of Allegheny cotmty, and are 
impleadable and ought to have been implead- 
ed in the said court, &c., and not elsewhere; 
the said court being the only proper jurisdic- 
tion, and being, moreover, competent to ad- 
minister a complete and adequate remedy In 
the premises." The plea did not allege the 
pendency in that court of any litigation be- 
tween the parties on the same subject mat- 
ter. 

The question, therefore, now before this 
court was the sufficiency of the plea: a point 
en which, after arguments by Mr. Shaler and 
Mr. LiOomis, for the ccomplainant, and by 
Mr. Williams, for the respondent, the court's 
opinion was thus given by 

GRIBR, Circuit Justice. It is not disputed 
that the plaintiffs have a riglit under the 
constitution and laws of the United States to 
come into this court for relief, nor that the 
relief sought is such as a court of equity ad- 
ministers; but it is alleged that by the law 
of Pennsylvania, the orphans' court having 
exclusive cognizance of these matters, the 
defendant could not be impleaded, except 
before the judge of that court. This is no 
doubt true as between the various courts of 
Pennsylvania. Their courts of common law 
jurisdiction, whetlier criminal or civil, could 
not give the remedy sought for in this bill, 
for tiie reason that a special court has been 
constituted with chancery i>owers, having 
jurisdiction of the accounts of executors and 
administrators, the care of the persons of 
orphans, power to order the sale of the real 
estate of a deceased person, to pay his debts, 



and many other matters. But it by no 
means follows that by such a distribution of 
the judicial powers of the state courts, the 
courts of the United States can be ousted 
of the jurisdiction conferred on them by the 
constitution and laws. The court of com- 
mon pleas is the only one that can give a 
remedy by action of ejectment or debt, but 
it does not follow that because no other 
court in Pennsyl:mia can give such a remedy 
and the jurisdiction of the common pleas is 
consequently exclusive on the subjects, that 
foreignei-s and citizens of the other states of 
the Union may not have their remedy in 
courts of the United States. A party who 
has a right to sue in the courts of the United 
States caunot be divested of that right by 
the laws of any slate. The relief sought by 
this bill is within the well established bound- 
aries of the jurisdiction of a court of chan- 
cery. No other court has obtained posses- 
sion of the subject matter or the parties. 
The action of this court cannot affect in any 
way tlie settlement of any amoimt by tiie 
executors in the orphans' court. It will pro- 
duce no conflict of jurisdiction. In the case 
of Aspden's Estate, [Case No. 589;] (and see 
1 Wall. Jr. 217, [White v. Brown, Case No. 
17,538,]) which we decided in 1853 at Phila- 
delphia, the orphans* court of that city set- 
tled the account of the executoi"s whom Asp- 
den had appointed, then removed them and 
appointed others, and had the whole care of 
the personal estate, while the various claim- 
ants under :Jie will were contesting their 
rights in the court of the United States for 
twenty years. AVhen money was ordered by 
the circuit court to be paid out of the fund 
by the executor, such order was a sufficient 
voucher for his settlement in the orphans* 
court; while the circuit court held the par- 
tis concluded as to amount and credits by 
the accounts settled in the orphans* court. 
The orphans* court of Pennsylvania is a court 
of chancery of limited jurisdiction, and is no 
more exclusive of the United States courts 
than is any other court in the state. There 
will be no necessary conflict of jurisdiction; 
and the plaintiff has an imdoubted right to 
the relief prayed for in this bill. The plea 
to the jurisdiction is, therefore, overruled, 
and the clerk of this court Is appointed mas- 
ter to state an account as prayed for in the 
bill, and the decision of other questions sus- 
pended till the coming in of the account. 



Case K"o. 212. 

ALLEN V. ALTER. 

[3 App. Comr. Pat. 322.] 

Circuit Court, District of Columbia. June 18, 

1860. 

Patents fok Invention.s — Coal-Oil Retorts — 

INTBKFBUEN'CE — COMPBTEMCY OF WITNESS. 

[1. Letters patent issued April 27, 1858, to 
David Alter and Samuel A. Hill, for a retort 
revolved horizontally so as to subject its con- 
tents to a uniform heat, and for use in the dis- 
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tillation of coal oil, does not cover a retort 
which is merely oscillated, instead of revolved, 
and the invention is prior to that of Franklin 
W. Willard, with which it interferes.] 

12. Where a witness in an interference case, 
before the commissioner of patents has been ex- 
amined by both parties, objection to his com- 
petency cannot be first made on appeal.] 

[On appeal from the commissioner of pat- 
ents.] 

[Application by E. G. Allen, assignee of 
F. W. Willard, for letters patent for a pro- 
cess of distilling the liquid products from 
ccal. An interference was declared with let- 
ters patent issued Apiil 27, ISSS, to David 
Alter and Samuel A. Hill, and Allen's ap- 
plication was rejected by the commissioner. 
Applicant appeals. Affirmed.] 

MORSELL, Circuit Judge. The appellant 
claims as Lis invention the process therein- 
before described for extracting the liquid 
products from coal, the same being ef- 
fected by combining a retort so constructed 
and operated as to have a rotary or other 
equivalent motion for agitating Its contents, 
and exposing all portions of the charge 
equally to the heat, with the use of a low 
red heat of about 850" Fahrenheit, as before 
set forth. The commissioner adopts for his 
decision the report of the examiners, dated 
13th Februaiy, 1860, the substance of which 
is that "on the 1st of June, 1857, David Alter 
and Sanmel A. Hill presented an application 
for letters patent for an improvement In re- 
torts for obtaining the volatile products from 
coal, shale, &c., by dry distillation. The In- 
vention consisted in giving a continuous ro- 
tary motion to metnUIc retorts of a cylin- 
drical shape for the extraction of the volatile 
products of coal for the purpose of subjecting 
the contents of the retort to a more unlfoiin 
heat than can be obtained where the retort 
is stationai*y, end also greatly expediting the 
process without In any way diminishing the 
amount of product from a given quantity of 
coal. This retort revolved upon an axle, 
resting on masonry. To the axle at the front 
end Is attached a large cog-wheel, which 
Is turned by a wheel and pulley arrange- 
ment on the application of power. At the 
roar end of the retort, the axle is made hol- 
low, forming a tube which communicates 
with the inside of the retort, and forms the 
means by which the volatile products are 
removed as they are distilled. The retort 
Is kept in motion from the commencement 
to the close of the distillation of the coal 
contained within. 

The patentees do not claim the use of the 
retorts so constructed as to be capable of 
being shifted on their axis from time to 
time, so as to expose a different portion of 
the retort to the action of the fire at each 
successive charge, but assert "that what we 
do claim as our invention, and desire to se- 
cure by letters patent, is the use of retorts 
so constructed, as hereinbefore described, as 
to revolve continuously on their axis dur- 



bag the process of distillation substantially 
in the manner and for the purposes set forth." 
This claim being admitted, letters patent 
were issued to Alter and Hill dated April 
27, 1858. On January 27, 1859, this patent 
was reissued, having the following , claim. 
"The destructive distillation of coal or other 
bituminous substances for obtaining the liquid 
products thereof In the form of what is 
known as coal-oils by the process herein- 
before described, viz. combining the use of 
a low temperature not exceeding a low red 
heat, say about 850** Fahrenheit, with the 
use of retorts so constructed as to have a 
rotary or other equivalent motion for the 
purpose OT agitating their contents substan- 
tially in the manner and for the purposes 
hereinbefore set forth." On June 24, 1850, 
Franldin W. Willard completed an applica- 
tion for letters patent for a method of ob- 
taining volatile hquid products from coal, 
which invention involved the use of a revolv- 
ing retort, and the temperature at which the 
distillation was to be effected was indicated 
as about 850° Fahrenheit Willard claimed 
the process herein described for extracting 
the hquid products from coal, the same being 
effected by combining a retort so constructed 
and operated as to have a rotary or other 
equivalent motion for agitating its contents, 
and exposing all portions of the charge equal- 
ly to the heat, with the use of a low red 

i heat of about 850" F. as set forth. The 
commissioner then proceeds to state the tes- 
timony on the part of the aippeUees, upon 
which testimony he says: "By the foregoing 
testimony the invention of the patentees is 
shown to have been fully made out, as fai* 
back as the fall of 1855, either the month of 
September or October, and the Invention as 
then seen by experiment was substantially 
that described in the patent of Alter and Hill. 
It was the distillation of coal in a cylindrical 
metallic retort, which revolved over the fire 
for the purpose of moderating the heat; it was 
not oscillation or agitation of the retort, it 
was revolution, which was practiced." The 
commissioner next proceeds to state the tes- 
timony on the part of the appellant. 

The commissioner thinks the experiment of 
September or October, 1855, made by WU- 
lard, as testified by Conklin and WlUard, is 

j not the same Invention with that of the 
patentees. That Invention, he says, as shown, 
is not agitation or oscillation of a retort, but 
revolution upon the long axis of a cylindrical 
metallic retort with a low temperature; for 
long before tills coals had been agitated in 
retorts and oscillation of retorts had been 
practiced, and even partial revolution of a 
retort had been many years patented abroad; 
so that mere agitation of the coal by other 
than by complete revolutions forms no part 
of this invention, to which must be added 
the exhibition of a low degree of boat 

Now, if we compare this experiment of 
Wlllard's with this statement of the true in- 
vention, we will find that it Is not substan- 
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tially the invention in question. In the first 
place, the heat was a very dull cherry-red, 
says Conklin, and be stirred up the fire and 
turned the retort. A vey dull cherry red, 
seen by day light is above the temperature 
claimed by both parties; and from the shape 
and form of the retort, which was like model 
F, it was more probably turned on its bot- 
tom rather than on its inside- This is shown 
to be actually the case by referring to P. W. 
Willard's deposition, (answer 25,) where he 
records his experiment made about 185o, 
when he says Mr, Conklin was present. Wfl- 
lard says he hung the retort so that it could 
be rotated perpendicularly, end over end. 
This is obviously not the invention of Alter 
and Hill, nor is it the invention claimed by 
applicant himself. This was not the earliest 
experiment of Willard. According to his 
statement, he was thus engaged from the 
month of July, 1853; his experiments were 
tentative and unsatisfactory. In April, 1855, 
having experimented several times, he came 
to two conclusions: 1st, that a low degree of 
heat was a sine qua non, and, secondly, that 
some method of agitating the coal would be 
desirable. Now, agitation merely is not the 
Invention in dispute; it is agitation by hori- 
zontal revolution, and this was not known to 
Willard, up to April, 1855. How much later 
it was before he attained the conception of 
revolving the retort we have already shown 
by the experiment of September, 1855, in which 
"Willard was assisted by Conklin; that the 
retort was rotated, but not revolved horizon- 
tally, which is the true invention. A bare in- 
spection of the glue-pot retort, (Exhibit O,) 
in which the experiment of May, 1855, was 
performed, shows that revolution of the re- 
tort was not contemplated. It was simply 
an action of oscillation, for the retort cannot 
be made to revolve except by inverting its 
head at the same time, which it is hardly 
probable Willard intended should occur. 
Willard states that about the last of Slarch, 
1856, he altered the construction of his re- 
tort (answer 32) so that the retort miglit lie 
horizontally over the fire, made his vessel 
tight, and rotated the retort horizontally by 
a monkey wrench, and the temperature was 
not over 800° Fahrenheit Exhibits E, G, D, 
Y, represent this retort. This is the true in- 
vention, the one in dispute, and this appears 
to be the earliest date to which it can be 
traced as Willard's idea; the subsequent op- 
erations of Bradford are not of importance 
in this connection. Inasmuch then as the 
last of March, 1856, is the earliest period to 
which Willard can refer the date of his in- 
vention, and Inasmuch as the evidence of 
Moorhead carries back the invention by Al- 
ter and Hill to September or October, 1855, 
it is obvious that priority of invention be- 
longs to Alter and Hill. 

Tlie commissioner notices the testimony in 
relation to the various declarations of Wil- 
lard respecting the time to which he coald 
carry back his invention, and then says: 



"Admitting, then, this as the date of the in- 
vention of Willard, and seeing that the ap- 
plication of Willard for a patent was made 
in the latter part of June, 1859, it appears 
that three years and nearly three months 
elapsed between the discovery or invention 
and the application to this office for a patent. 
The reason assigned by Willard is want of 
means, but it appears from liis own evidence 
that prior to his meeting with Mr. Alien he 
was offered the means of placing his claim 
before the office. If priority of invention had 
been proved by Willard, the question of 
abandonment might be urged with considera- 
ble force against him on account of this de- 
lay, but as he has not succeeded in establish- 
ing priority, the consideration of that ques- 
tion does not riglitly belong here. In view, 
therefore, of the facts proven by the testi- 
mony showing that Messrs. Alter and Hill 
anticipated Mr. Willard in the invention in 
dispute by a period of nearly six months, 
thereby proving priority of invention, it is 
recommended that this interference be dis- 
solved, and that the application of F. W. 
Willaid be refused." Which report was con- 
firmed by the commissioner, adjudging priori- 
ty of invention to Alter and Hill, and disal- 
lowing a patent to the appellee, February 
14th, 1860. 

From this decision Willard's assignee hath 
appealed, and filed sixteen reasons of appeal. 
They are full and sufficient specifications of 
the three general heads, assigned as errors: 
First, as to the nature and character of the 
invention; second, respecting the evidence on 
behalf of Alter and Hill, and their assignees, 
the patentees and appellees in this case; 
third, respecting the evidence on behalf of 
f. W. Willard's assignee, the appellant and 
applicant In this case. The reasons will have 
their due consideration. 

To these reasons the commissioner filed his 
reply by way of report. This document re- 
fers to the report just recited, and is In sub- 
stance very nearly the same. It states ad- 
ditionally that, when Alter and Hill ob- 
tained their original patent, it was not broad- 
ly for the distillation of coals in a revolving 
retort, nor for any mode which would agi- 
tate the coal during distillation, for these 
points were described in patents to which 
the two parties were referred, and who 
thereupon disclaimed such, and confined their 
invention to retorts so constructed as herein- 
before described as to revolve continually on 
their axes during the process of distillation, 
substantially in the manner and for the pur- 
poses set forth. I^e term "so constructed** 
involved the idea of a metallic retort, capa- 
ble of continuous revolution, and the manner 
of distillation described a low rod heat. 
When the patentees reissued their patent, 
they narrowed somewhat their claim by ex- 
pressing the conditions of manufacture more 
fully, specifying In the claim the use of a 
temperature about 850° of Fahrenheit in re- 
torts capable of distillation, and having ro- 
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tary or otber equivalent motion during the 
distillation. The phrase "or other equivalent 
motion" has been dwelt upon by appellant as 
evidencing the claim, and thereby admitting 
his earUer experiments as coming within his 
scope. But when the history of this art is 
Imown, one may aslt, what is the other mo- 
tion equivalent to a rotary one? Agitation 
of the contents of the retort was patentable, 
as also rotation of the contents of the retort. 
The retort was fully rotated on its axis dur- 
ing distillation by Belslay and Rowen, and 
particularly so by Lahon and Gingembres. 
But with these was the exhibition of the high 
degree of heat, of these existing patents; as the 
patentees were aware when they obtained 
their reissue, and when the words "or other 
equivalent motion" was subjoined. Common 
phrases and forcible ones as they are in 
many patents, they had no meaning here, 
since every other motion like it was already 
described; and since Alter's and Hill's in- 
vention was thus narrowed, no wider con- 
struction must be allowed for WiUard's ex- 
periments. 

Upon this state of the case, the commis- 
sioner laid before me aU the ori^nal papers 
and evidence with his decision, the reasons 
of appeal and his report according to law, 
and to previous notice given of the time and 
place appointed for the hearing of said ap- 
peal, when and where the parties re- 
spectively appeared by their advocates who 
tiled their arguments in writing, and sub- 
mitted the said case. 

And first as to the question of competency 
of Willard as a witness for appellant on the 
ground of interest The objection does not 
appear to have been regularly made, and 
both parties having examined him, the ob- 
jection must be considered as waived. 

I proceed therefore to consider the case up- 
on the merits. The parties in this case must 
be looked upon as original, independent, 
meritorious inventors of a peculiar process 
for the distribution of coal-otL They both 
accomplished the purpose of their invention 
as stated in their specifications. The inven- 
tions are substantially the same. The one 
has already obtained a patent; the other is 
an applicant for a patent, contending that he 
is the prior inventor, and this is the issue. 
The thing in issue is substantially this: Prac- 
tically extracting oil from bituminous coal 
by subjecting the coal equally to a moderate 
heat while undergoing a constant or con- 
tinuous agitation- T^e appellant contends 
that by his proof his invention dates back 
to early in May, 1855. For this he principally 
relies upon the testimony of Willard, who 
says that by his experiment in April and 
May, 1S55, he ascertained that by a low de- 
gree of heat, say about 800° Fahrenheit, he ob- 
tained the largest quantities and best quali- 
ties of oil; that he likewise, in the course of 
his experiments spoken of, came to the con- 
clusion that some method of agitating the 
coal whilst undergoing the process of distilla- 



tion would be de^rable. This conclusion he 
came to In April, 1855. In May, of the same 
year, he constructed his glue-pot contrivance, 
and when he had adjusted it to suit him he 
would screw the union-joint tight, for the 
purpose of saving his vapor, and preventing 
its leaking, and having the coal, in this way, 
he foimd he had obtained the object he was 
seeking for; that is, to expose as much sur- 
face of the coal as was possible to a slow fire, 
and obtaining the results of distillation at a 
low degree of heat, and at the same time 
agitating the coal inside of the retort, pro- 
ducing a less destruction of the vapor, and 
getting a larger and better product of oil. 
Upon the end of the gas pipe, projecting 
through the side of the glue-pot, into the 
inside of the retort, he screwed a nut, for the 
iron of which the glue-pot was composed was 
too thin to hold his ga&-pipe with safety. 
He says that he afterward redistilled and 
purified the oil produced by this and other 
experiments made with the same apparatus, 
and as described above. Is there a sufllcien- 
cy in this evidence to show that Willard had 
any fixed, regular idea of the invention at 
the time of this experiment? With respect 
to the machine used by him; he says that he 
connected his gas pipe by an union-joint with 
a condenser; he commenced an occasional 
turning of the glue-pot over tihe fire. When 
he had adjusted it to suit him, he would 
screw the imion-joint tight, for the purpose 
of saving his vapor and preventing it leaking, 
but when he wanted to alter the position of 
the retort he unscrewed it According, 
then, to tlfis operation, when screwed, the 
retort could not turn at all; when unscrewed 
he altered the position of his retort to another 
angle, and screwed the joint again, and so 
on. No witness corroborates him as to the 
fact of rotation at this experiment, and he 
has shown inconsistencies in statements 
about the date. The relation in which he 
stands, the nature of the operation, with 
these circtimstances, tend to impair the cred- 
it of his testimony; but even if unimpaired, 
it fails to show the existence of an essential 
feature, the continuous revolution and agita- 
tion for the purpose of exposing the charge 
of coal equally to the heat. 

The commissioner says the invention Is 
very mudi narrowed down by the English 
patents, which he says were very well un- 
derstood by the parties, by which oscillation 
and a^tation of the contents of the retort 
were patented, also rotation of the contents 
of the retort The retort was fully rotated 
on its axis during distillation by those pat- 
ents. The invention, he goes on to say, was 
confined to retorts so constructed as to re- 
volve continuously on their axis during the 
process of distillation. Thus, it must plainly 
appear that the appellant's invention cannot 
date from the month of April or May, 1855. 

The next experiment made by him was In 
September or October of the same year. 
He then made a pattern for a larger retort 
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that Tvould hold some seven or eight pounds 
of coal, which he set into an oval upright 
stove made of sheet-iron, and lined with fire 
bricks. He says: "I himg the retort into 
the stove in such a manner as to be rotated 
perpendicularly or end over end;" and he 
then proceeds to state particularly the man- 
ner of hanging, &c. The result of the above 
■experiment, he says, "I found, was more suc- 
cessful in attaining the desired product than 
the first experiment" ConkUn says Wil- 
lard (in the experiment just alluded to) took 
four or five pounds of coal, put it into sm iron 
retort, about fourteen or fifteen inches long, 
■about six inches at the bottom, about eight 
Inches at the top, with a flange in the top. 
The lid was put on a strap across the top, 
with a set screw in it, to hold it down tight. 
He then placed it over the fire, and made oil. 
He stirred the fire up, and turned the retort. 
He gave it a rotation of probably three times 
in a minute. He thinks that, in the comrse 
of ten or twelve hours, they got from a pint 
to a quart of oil, on tliis occasion; also the 
glue-pot retort with the union screw was used. 
According to a particular description of it 
by one of appellant's witnesses, its con- 
trivance was to oscillate perpendicularly; by 
"oscillate" he means a movement of the re- 
tort backwards and forwards. He says that 
Tie presumed that Willard did not think it 
necessary that it should be revolved all 
around; that any common mechanic might 
know from the construction of It, that such 
was not the intent. I think the testimony of 
this witness must be considered correct. Of 
course, therefore, there is no sufficient evi- 
dence that Willard had attained to the Idea 
at that period, nor do I think Alter and Hill 
had. 

The next period was In March or April, 
1856. The commissioner thinks that the ev- 
idence shows that at this period Willard com- 
pleted his invention, and 1 concur with him. 
But on the 19th of February, in the same 
year, Alter and Hill had made the discov- 
ery, and of course they must be considered 
as the prior inventors. There are parts of 
the testimony which prove that they were 
joint in the invention. Upon the whole, the 
decision of the commissioner ought to be, 
and is hereby, affirmed. 



Case "No. 213. 

ALLEN V. AKGUELLES. 

[4 Cranch, C. G. 170.]' 

Circuit Court, District of Columbia. 
Term. 1S31. 
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Foreign Judgmext— Justicb of the Peace. 

A transcript of a judgment and proceedings 
of a justice of the peace in Pennsylvania, en- 
tered of record in a county court, is not a judg- 
ment of that court. 



*[Eeported by Hon. William Cranch, Chief 
Judge.] 



At law. Debt [by John Allen against B. T. 
Arguelles] upon the judgment of the county 
court of Philadelphia county, in Pennsylva- 
nia. Plea nul tiel record, and issue. The 
plaintiff produced a certificate, under the 
seal of the county com*t, that a transcript 
of a judgment and proceedings before it 
justice of the peace was filed and entered of 
record in that court. 

Mr. Lear, for plaintiff. 

Mr. Wallach, for defendant. 

THE COURT, (THRUSTON, [Circuit 
Judge,] doubting,) was of opinion that the 
judgment of the justice at his chambers, a 
transcript of which was filed and entered 
in the records of tne county court, was not 
a judgment of the county court, although 
the prothonotary of that court was author- 
ized by statute to issue a fieri facias thereon 
to bind lands. 



Case No. 214. 

ALLEN V. BENNETT. 

[6 Amer. Law Rev. (1872,) 755.1 

District Court. D. Connecticut. 

Lease — Condition agaixst AssicxMENX—BREAcn 
— Bankbupcty. 
This was a bill in equity brought by an as- 
signee in bankruptcy to enjoin one who had 
leased a store to the bankrupt from disturbing 
the petitioner's possession. The lease stated 
that the store was to be used by the bankrupt 
as a dry goods store, and provided for a for- 
feiture in case of an assignment without the 
written consent of the lessor. 

The court (SHiPMAN, District Judge) held 
that the assignment to the petitioner, being the 
act of the law, did not work a forfeiture; and 
that an assignment by him, as the a^ent of the 
law, to a purchaser of the leasehold interest, 
would be equally without the proviso. 



Case No, 215. 

ALLEN V. BLUNT. 

[1 Blatchf. 480;* 1 Fish. Pat Rep. 303; 8 N. 
Y. Leg. Obs. 105.] 

Circuit Court, S. D. New York. Oct Term, 

1849. 

Circuit Coukts— Juhisdictiox — Subject Matteu 
— Infkingemext of Patent— Seuvice of Wkit 
— Action ok Judgment. 

1. In actions arising under the patent laws, 
the jurisdiction of the circuit courts of the 
United States does not depend upon the citi- 
zenship of the parties, but upon the subject 
matter. 

*2. The nth section of the judiciary act of 
September 24th, 1789, (1 Stat. 79,) does not 
make it necessary, in such actions, that either 
the defendant o^ the plaintiff should be an 
inhabitant of the state where the suit is 
brought. 

LCited in Thayer v. Wales, Case No. 13,- 
872.] 

3. It is sufficient to give jurisdiction, in such 
cases, that the writ is served personally upon 



^[Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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the defondant m the district in which the suit 
is brought. 

LUiteil in Thayer v, Wales, Case No. 13,- 
S72.1 

4. On an injunction bill to restrain the in- 
fringement of a patent, where there is no dis- 
pute as to the title, the circuit courts of the 
United States liave jurisdiction, under section 
17 of the patent net of July 4th, 1S3G, (5 Stat. 
124,) to refer the case to a master, to take an 
account of the profits of which the jilaintiff has 
been deprived hy reason of the infringement. 

L(Jited in HofHieins v. Brandt, Case No. G,- 
575.] 

5. A. filed a bill in equity against B., in the 
circuit court of the United States in Massa- 
chusetts, for the infringement of a patent: the 
bill was taken pr<» confesso, and a decree ren- 
dered against B, for a large amount, he not ap- 
pearing in the case. Afterwards, A. brought 
an action of debt in this court against B., on 
the decree: field, that A. could not recover, 
because it did not appear afiirmatively on the 
face of the ^Massachusetts record, that B. was 
personally served with process in that district. 

At law. This was an action of debt, 
brought [by Ethan Allen] upon a final de- 
cree of the circuit court of the United States 
for the district of Massachusetts, made in 
ft suit in equity in that court founded upon 
letters patent granted to the plaintiff on the 
3d of August, 1S44, [No. 4GI,] for an "im- 
provement in the method of constructing 
locks for fire-arms." The bill was filed on 
the 24tli of June, 184G, against Orison Blunt 
and one William I. Syms, for an injunction, 
and lor an account of the profits derived 
from an alleged infringement of the patent. 
It was taken pro confesso against Blunt, 
and a reference had before a master to take 
and state an account of the profits of which 
the plaintiff had been deprived by the in- 
fringement. The report of the master was 
confirmed, and a, final decree entered for the 
sum of ?11,700, being the amount of the 
profits reported, and for ?897.84, the taxed 
costs. On the trial here, before Mr, Justice 
Nelson, in November, 1848, a certified copy 
of the record of the proceedings and decree 
In the suit in Massachusetts was produced 
on the part of tlie plaintiff, proving the 
above facts. But, it appeared from recitals 
In the record, that Allen was a citizen and 
I'esldent of Norwich In the state of Con- 
necticut, at the time the bill in equity was 
filed, and that Blunt and Syms were then 
citizens and residents of the city and state of 
New- York. The subpoena to appear and an- 
swer, which was set forth in the record, 
was directed to the defendants, and to it 
was subjoined the memorandum required by 
the twelfth, rule in equity. The retui-n by 
the mjii*shal of the service of the subpoena 
was also set forth, in these words: "United 
States of America, Mass. Dist, ss: Boston, 
June 24, 184G. On this twenty-fourth day of 
June, 1S4G, I gave to the within named 
Orison Blunt, in hand, a trae and attested 
copy of the within notice. I have made dil- 
igent search for the within named William 
I. Sj'ms, and cannot find him within my 
district, so that I can notify him of the with- 



in process. Isaac O. Barnes, Marshal" The 
plaintiff rested his casje on the record, and 
the defendant objected to a recovery on the 
grounds: 1. That the court in Massachu- 
setts had no jurisdiction of the suit in equity 
there, inasmuch as it appeared on the face 
of the record that neither Allen nor Blunt 
were citizens or inhabitants of Massachu- 
setts when that suit was commenced. 2. 
That the damages in the suit in equity were 
assessed by a master of the court, and not 
by a jury. The court overruled the objec- 
tions, and the jury found a vei-dlct for the 
plaintiff, for $12,097.84 debt, and $786.25, 
interest thereon at six per cent., by way of 
damages. The defendant now moved for a 
new trial, on a bill of exceptions. 

Francis B. Cutting, for the plaintiff 

I. The circuit courts of the United States 
have original jm'isdiction of all suits arising 
under the patent laws, as well in equity as 
at law, with authority to grant injunctions 
according to the course of courts of equity, 
and with capacity to compel an account and 
to grant any ancillaiy relief necessary for the 
full protection of a plaintiff's rights. Act 
July 4, 1836, § 17; Act Feb. 15, 1819, 
(3 Stat. 481;) Conk. Pr. G5. U. The juris- 
diction of those courts in patent cases does 
not depend upon and is not affected by the 
citizenship or character of the parties to or 
the amoimt involved in the controversy. 
Conk. Pr. 61; Osborn v. Bank of U. S., » 
Wheat. [22 U. S.] 738; Bank of U. S. v. 
Planters' Bank, 9 Wheat. [22 U. S.] 904. 
And there are other instances of jurisdictioD 
irrespective of the character of the parties. 
Judiciary Act 1789, § 12; Act March 2, 1833,. 
§ 3, (4 Stat 633.) in. The provision con- 
tained in the 7th. amendment to the consti- 
tution, that in suits at common law, where 
the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be 
preserved, has no application to suits in 
equity. 3 Story, Comm. § 1762; Parsons v. 
Bedford, 3 Pet [28 U. S.] 446. The phrase 
"common law" is used in contradistinctiott 
to "equity, and admiralty, and maritime ju- 
risprudence." 

Seth P. Staples and John B. Staples, for 
the defendant. 

I. The acts of congress. In reference ta 
the jurisdiction of the circuit courts, give 
them no jurisdiction in equity, except where 
a plain, adequate and complete remedy can- 
not be had at law. Article 7, Const Amend. 
U. S.; Const U. S. art. 3, § 2; 3 Stoiy, 
Comm.*§§ 1757-1762, for the history of this 
article and of the amendment; Judiciary Act 
Sept 24, 1789, §§ 9, 12, 13, 16. (1 Stat 76, 
79, 80, 82.) The general jurisdiction clause 
of the 11th section of the act of 1780 is con- 
trolled and restricted by the other sections 
above cited. II. In tliis case there was such 
remedy at law. The complaint was for a 
tort, and for damages, which belong to a 
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jury exclusively. III. If the jurisdiction in 
equity attaches for any purpose, the extent 
and nature of its exercise depend on the 
<;haracter and object of the suit. If the aid 
of equity be required only as preliminary 
or auxiliary, its power ceases when that ob- 
ject is effected. Baker v. Biddle, [Case No. 
764.3 IV. The patent act of July 4th, 1836, 
{5 Stat. 117.) does not confer jurisdiction 
to assess damages in equity without a jury. 
Sections 14 and 17 of that act restrict the 
jurisdiction in equity to the injunction, and 
the remedy stops there. V. The remedy 
and the wrong, in this case, being both crea- 
tures of the statute, must follow the stat- 
ute, and cannot be extended by the rules ap- 
plicable to courts of chancery in England 
xind in this country. Hinsdale t. Larned, 
16 Mass. 65; City of Boston v. Shaw, 1 Mete. 
[Mass.] 130; Moncrief v. Ely, 19 Wend. 405; 
2 Saund. PL & Ev. 829; Baker v. Biddle, be- 
fore cited. VI. There was a fatal defect of 
jurisdiction in the suit in Massachusetts, by 
reason of a want of citizenship; neither the 
plaintiff nor the defendant being a citizen of 
the state where the suit was brought Kitch- 
en V. Sti-awbridge, [Case No. 7,854;] Shute v. 
Davis, [Id. 12,828;] 1 Pet. C. C. 431, [Craig v. 
Cummins, Case No. 3,331;] Judiciary Act 1789, 
§11. 

NELSON, Circuit Justice. 1. Article 1, § 
8, Const. U. S. provides, among other things, 
that congress shall have power "to promote 
the progress of science and useful arts, by 
securing, for limited times, to authors and 
inventors, the exclusive right to their re- 
spective writings and discoveries"— and "to 
make all laws which shall be necessary and 
proper for carrying into execution the fore- 
gomg powei-s." 

The first act of congress carrying into execu- 
tion the above power was passed' on the 10th 
of April, 1790, (1 Stat. 109,) the fourth section 
of which provided, that if any person should 
make or vend within the United States any art, 
manufacture, &c., the exclusive right of which 
should have been granted by patent to any 
pei*son, every person so offending should for- 
feit and pay to the patentee such damages 
as sliouid be assessed by a juiy in an action 
on the case. This act was repealed by Act 
I<Vb. 21, 1793, (1 Stat. 318,) the fifth section 
of which enacted, that the party infringing 
should forfeit and pay three times the price 
for which the patentee had usually sold the 
article, which might be recovered "in the 
circuit court of the United States, or any 
other court having competent jurisdiction.'' 
The act of the 17th of April, 1800, (2 Stat. 
37,) repealed the fifth section of the act of 
1793, and provided, that tlie party infringing 
should pay to the patentee a sum equal to 
three times the actual damage sustained by 
him, which should be recovered in an action 
on the case, "in the circuit coiu*t of the 
Unit-ed States having jurisdiction thereof." 
Tlie present act, passed July 4, 1836, (5 Stat. 



123, § 14,) provides, that the court may in- 
crease the iamagos, not exceeding three 
times the amount of the verdict, and that 
such damages may be recovered by action 
on the case, "in any court of competent juris- 
diction." Section 17 of that act provides, 
that all actions, suits, &c., in cases arising 
under the patent laws, shall be originally 
cognizable "by the circuit courts of the 
United States, or any district court having 
Ihe powers and jurisdiction of a circuit 
court." 

It will be seen, by this brief reference to 
the acts of congress, that the reihedy pre- 
scribed in behalf of the patentee, to enable 
him to recover damages for the violation of 
his right, is limited to a circuit court of the 
United States having jurisdiction of the case, 
leaving the question as to the appropriate 
circuit in which to bring the action in any 
given case, to be determined by the existing 
provisions on that subject. But the remedy 
is given to any patentee, against any person 
who has been guilty of an infringement, with- 
out any restriction as to the parties. 

By the eleventh section of tne judiciary act 
of 1789, (1 Stat. 78,) it is provided, that the 
circuit courts shall have original cognizance, 
concurrent with the courts of the several 
states, of all suits of a civil nature at com- 
mon law or in equity, where the matter in 
dispute exceeds, exclusive of costs, the sum 
or value of five hundred dollars, and ^1.) 
"the United States are plaintiffs or petition- 
ers; or" (2.) "an alien is a party; or" (3.) "the 
suit is between a citizen of the state where 
the suit is brought, and a citizen of another 
state."— "But no person shall be arrested in 
one district for trial in another, in any civil 
action before a circuit or .listnct court. And 
no civil suit shall be brought before either 
of said courts against an inhabitant of the 
United States, by any original process in any 
other district than that whereof he is an in- 
habitant, or in which he shall be found at 
the time of serving the writ." In actions 
commenced under llie first branch of this sec- 
tion, where the jurisdiction of the court de- 
pends upon the citizenship of the parties, it 
has been held, that the suit must be brought 
in the state in which the party plaintiff or 
defendant was at the time a resident or in- 
habitant. Kitchen v. Strawbridge, [Case No. 
7,854;] Shute v. Davis, [Id. 1232S; Cniig v. 
Cummins, Id. 3,331.] And the citizeusliip 
must appear upon the face of the record. 
Bingham v. Cabbot, 3 Dall. [3 U. S.] 382; 
Abercrombie v. Dupuis, 1 Cranch, [5 U. S.] 
343; Wood v. Wagnon, 2 Cranch, [0 U. S.] 9. 

Upon this clause of the section, and the 
authorities, it is contended on the part of 
the defendant, that the circuit court in Mass- 
achusetts had no jurisdiction over the suit 
in equity, inasmuch as it did not appear up- 
on the record that either of the parties was 
at the time a citizen or resident of the state 
of Massachusetts, but the contrary; the one 
being a citizen and resident of Connecticut, 
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aod the other of New-York. But we thhik 
the objection not well founded. The ob- 
ject of the clause is an enumeration of the 
classes of cases in which the jurisdiction of 
the court is made to d^end upon the char- 
acter of the parties; and it is founded upon' 
section 2 art. 3 of the constitution. It has 
no bearing upon cases arising under the pat- 
ent laws, where jurisdiction rests upon the 
subject matter, Irrespective of parties or 
amount The parties may be citizens of the 
same state, and the amount may be large or 
smalL 

The latter clause of the section referred to 
Is general, and applies to all suits com- 
menced in the circuit or district courts, A 
defendant cannot be arrested in a district 
other than that In which the suit is brought, 
nor can the suit be commenced against an 
inhabitant of the United States, by original 
process, in any other district than that of 
which he is an inhabitant, or in which he is 
found at the time of sen'ing the writ. These 
are the only restrictions that apply to the 
power or right of th^ court to exercise juris- 
diction over the person, in the present case. 

2. The seventeentli section of the act of 
July 4, 1S3G, gives jurisdiction to the circuit 
courts of the United States, In all cases aris- 
ing under any law of the United States 
granting or confirming to mventors the ex- 
clusive right to their inventions or discov- 
eries, "as well in equity as at law;" "which 
courts shall have power, upon bill in equity 
filed by any party aggrieved, in any such 
case, to grant injunctions, &c." The jurisdic- 
tion thus conferred upon the circuit courts 
in patent cases in equity, is as broad and 
geneml in the terms of the grant, as is found 
in respect to the partlcidar cases of jurisdic- 
tion enumerated in the eleventh section of 
the judiciary act of 1789, and in reference 
to which it has been repeatedly held, that 
jurisdiction exists independently of the local 
laws of the states; and is th-e same, in its 
nature and extent, as tlie equity jurisdiction 
in England, from which it was derived. 
Ilobinson v. Campbell, 3 AVheat. [16 U. S.] 
212, 221; U. S. v. Howland, 4 Wheat. [17 U. 
S.] 108; Parsons v. Bedford, 3 Pet. [28 U. 
S.] 433, 447; Gordon v. Hobart, [Case No. 
5,009.] The following cases will show that it 
is the settled practice of the English chan- 
cery, on Injunction bills filed by the patentee, 
when there is no dispute about the title, to 
refer the case to a master, to take and state 
an account of the profits which the defend- 
ant has made by the use of plaintiff's inven- 
tion, instead of sending it to a court of law 
to assess the damages. The defendant is re- 
garded as having been in the use and enjoy- 
ment of property that belonged exclusively 
to the patentee, and as being boimd in equity 
to account for the profits. Crossley v. Derby 



Gas Light Co., Webst Pat Cas. 119, 3 Mylne 
& C, 428; Hind. Pat. 354, 355. 3G1, 363; Ba- 
con V. Jones, 4 Mylne & C. 433, 43G; Pier- 
pent V. Fowle, [Case No. 11,152;] Curt Pat 
§§ 346, 348; Ogle v. Ege, [Case No. 10,462.] 

The question l>efore us is one of power, not 
whether the case was one fit and proper to 
be sent to the master, nor whether his report 
was properly confirmed. If the circuit court 
in Massachusetts had jurisdiction over the 
subject matter and parties, the correctness 
of the decree cannot be called in question 
collaterally. 

3. But, on looking into the record, we find 
a defect, not noticed on the argument. That 
Is, the omission to set forth, with reasonable 
certainty, the service of the subpoena upon 
the defendant in the district of Massachu- 
setts. As the subpoena was doubtless thus 
served, and as that fact is also strongly in- 
ferable from the record, it was assumed both 
at the trial and argument But, as the fact 
is vital to the jurisdictional question, it 
should have been stated upon the record 
made up and now before us, with strict cer- 
tainty, and not have been left to implication 
or intendment. There is no averment what- 
ever to be found in it of service of the writ 
of subpoena. The only evidence of the fact 
is the return of the marshal upon the writ 
which is set out; but that does not state 
where the service took place. There is, in- 
deed, a strong implication arising out of the 
return as to Syms, namely, that he could not 
be found to be personally served in the dis- 
trict. But it does not necessarily follow 
from this, that the service upon Blunt was 
there. As the jurisdiction of the court over 
him rests altogether ujwn this fact, it should 
not, as before stated, have been left to 
doubtful implication. 

The fact of the service upon the defendant 
in the district of Massachusetts resting whol- 
ly upon the subpoena and return as set forth, 
they are also subject to remark. The writ of 
subpoena is not directed to the marshal, for 
anything that appears in the record; and the 
return speaks of the sei*vice of a notice upon 
Blunt, which might very well refer to the 
memorandum accompanying the subpoena, 
directing that the appearance of the defend- 
imts must be entered on or before the return 
day of the writ, or the bill would be taken 
pro confesso. The return is vague, even as 
it respects the proper service of the w^iit; 
but the insuperable objection Is, that it does 
not show attirmatively, that the service was 
made in the district of Massachusetts. 

For this reason, a new trial must be grant- 
ed, with costs to abide the event. 



[NOTE. For other cases involving the same 
patent, sep Allen v. Spraj?ue. Case No. 238: 
Same v. Blunt M. 215, Id. 216, and Id. 217.] 
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Case No. 216. 

ALL33N V. BLXJNT. 

[3 Story, 742;* 2 Robb, Pat. Cas. 288; 8 Law 
Rep. 165.3 

Circuit Court, D. Massachusetts. May Term, 

1845. 

Patents for Inventions— Reissue— Decision of 
Commissioner— Expert Testimont— Equity — 
Verdict of Jury. 

1. The decision of the commissioner of pat- 
ents is conclusive as to the law and facts aris- 
ing under an application for a patent, unless 
it be impeached for fraud or connivance be- 
tween him and the patentee; or unless his ex- 
cess of authority be manifest on the face of the 
papers. 

LCited in Allen v. Blunt, Case No. 217; 
JtSrooks V. Fiske. 15 How. (56 V. S.) 228; 
Sickles T. Evans. Case No. 12,839; Morris 
V. Royer, Id. 9,835: Blake v. Stafford, Id. 
1,504:; Jordan v, Dobson, Id- 7,519; Sey- 
mour V. Osborne, 11 Wall. (78 U. S.) 544; 
TJ. S. V. Wripht, Id. 650; Bridge v. Brown, 
Case No. 1,857: Chicago Fruit House v, 
Busch, Id. 2,669: Aultman v. Holley, Id. 
656; Smith v. Merriam, 6 Fed. Rep. 718; 
Combined Patents Can Co. v. Lloyd, 11 
• Fed. Rep. 151; Spaeth v. Barney, 22 Fed. 
Kep. 829.] 

2. Where a particular authority is confided 
in a public officer, to be exercised in his discre- 
tion upon an examination of facts of which he 
is the appropriate judge, his decision u^on 
those facts is, in the absence of any controlling 
provision, absolutely conclusive. 

[Cited in Spaeth v. Barney, 22 Fed. Rep. 
829; Allen v. Blunt. Case No. 217; Sickles 
V. Evans, Id. 12,839; House v. Young, Id. 
6,738; Seymour v. Osborne, 11 AVall. (78 
U. S.) 544; Parham v. American Button- 
Hole, etc., Sewing-Mach. Co., Case No. 10,- 
713; Chicago Fruit House v. Busch, Id. 
2,669; Aultman v. Holley, Id. 656.] 

3. A verdict upon an issue, ordered by a 
court of equity, is not final upon the facts it 
finds, nor binding upon the judgment of the 
court, unless it is sanctioned and adopted by the 
court upon the subsequent hearing on the 
merits. Quere — Whether a verdict in a suit 
at law is evidence of anything but the fact 
that it was rendered, unless a judgment be duly 
rendered thereon. 

[Cited in Allen v. Blunt, Case No. 217; Mc- 
Ijaughlin v. Bank of Potomac, 7 How. 
(48 U. S.) 228; Brooks v. Norcross, Case 
J^o. 1,957.3 

4. The patent act contemplates two classes of 
persons, as peculiarly appropriate witnesses in 
patent cases, viz. — ^Ist, Practical mechanics, to 
determine the sufficiency of the specification as 
to the mode of constructing, compounding, and 
using the patent. 2d, Scientific and theoretic 
mechanics, to determine whether the patented 
thing is substantially new in its structure and 
mode of operation, or a mere change of equiva- 
lents; and the second class is by far the higher 
and most important of the two. 

[At law. Action on the case by Ethan 
Allen ngainst Orisson Blunt and otiiers] for 
infringing patent [No. 461] for "an improve- 
ment in the method of constructing locks 
for fire arms." Plea the general issue, with 
a. special statement of matters of defence. 
At the trial it appeared that the original 

HReported by William W. Story, Esq.] 



patent was granted on the llth of November, 
1S37, and was surrendered for some Imper- 
fections in the specifications, and a new 
amended patent was taken out on the 15tli 
of January, 1841, which was again for a 
like defect, surrendered, and a new, amended 
patent was taken out on the 3rd of August, 
1844. 

Upon the opening of the defence, Gray 
(with whom was Dexter), for the defendants, 
took a preliminai-y objection, that the last 
(the present) patent was not good as an 
amended patent, for the specifications at- 
tached to the three patents were for differ- 
ent things, and not for one and the same in- 
vention; and that consequently the commis- 
sioner of patents had exceeded his authority 
in granting the px-esent patent, and he cited 
the 13th section of the patent act of 1S3G, 
eh. 357. 

B. R. Curtis and R. Choate, for the plain- 
tiff, contended, that the present patent was 
for the same invention as the two former; 
and tliey also insisted that tlie commissioner 
of patents was the proper judge of the mat- 
ter, and bis decision, in granting the patent, 
was conclusive. 

Before STORY, Circuit Justice, and 
SPRAGUE, District Judge. 

STORY, Circuit Justice. The 13th section 
of the patent act of 1836, c. 357, enacts, that 
whenever any patent shall be inoperative or 
invalid, by reason of a defective or insuffi- 
cient description or specification, or by rea- 
son of the patentee claiming in his specifica- 
tion, as his own invention, more than he 
had, or shall have a right to claim as new, 
if the error has or shall have arisen by inad- 
vertency, accident or mistake, and without 
any fraudulent or deceptive intention, It shall 
be lawful for the commissioner, upon the 
surrender to him of such patent, and tiie pay- 
ment of the further duty of fifteen dollars, 
to cause a new patent to be issued for the 
same invention for the residue of the term 
then unexpired, for which the original pat- 
ent was granted, In accordance with the pat- 
entee's corrected description and specifica- 
tion. Now the specification may be defect- 
ive or insufficient either by a mistake of 
law, as to what is required to be stated there- 
in In respect to the claim of the inventor, 
or by a mistake of fact, in omitting things 
which are indispensable to the completeness 
and exactness of the description of the inven- 
tion, or of the mode of constructing or making 
or using the same. Whether the invention 
claimed in the original patent, and that 
claimed in the new amended patent, is sub- 
stantially the same, is and must be in many 
cases a matter of great nicety and difficulty 
to decide. It may involve considerations of 
fact as well as of law. Who is to decide the 
question? The tnie answer is, the commis- 
sioner of patents; for the law entrusts him 
with the authoi'ity, not only to accept the 
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surrender, but to grant the new amended 
patent. He is bound, therefore, by the very 
nature of his duties, to inquire into and as- 
certain, whether the specification is definite 
or insufficient, in point of law or fact, and 
whether the inventor has claimed more than 
he has invented, and in each case, whether 
the error has arisen from inadvertency, acci- 
dent or mistalce, or with a fraudulent or de- 
ceptive intention. No one can well doubt, 
that, in the first instance, therefore, he is 
bound to decide the whole law and facts 
arising under the application for the new 
patent Prima fticie, tlierefore, it must be 
presumed that tlie new amended patent has 
been properly and rightfully granted by him. 
I very much doubt whether his decision is 
or can be re-examinable in any other place, 
or in any other tribunal, at least, unless his 
decision is impeached on account of gross 
fraud or connivance between him and the 
patentee; or unless his excess of authority is 
manifest upon the, very face of the papers; 
as, for example. If the original patent were 
for a chemical combination, and the new 
amended patent were for a machine. In 
other cases, it seems to me, that the law. 
having entrusted him with authority to ascer- 
tain the facte, and to grant the patent, his de- 
cision, bona fide made, is concliisive. It is 
lll:e many other cases, where the law has 
referred the decision of the matter to the 
sound discretion of a public officer, whose 
adjudication becomes conclusive. Suppose the 
secretary of the treasury should remit a pen- 
alty or forfeiture incurred by a breach of 
the laws of the United States, would his 
decision be re-examinable in any court of 
law upon a suit for the penalty or forfeiture? 
The president of the United States is, by 
law, invested with authority to call forth the 
militia to suppress insurrections, to repel in- 
vasions, and to execute the laws of the 
Union; and it has been held by the supreme 
co\irt of the United States, that his decision 
as to the occurrence of the exigency is con- 
clusive. Martin v. Mott, 12 Wheat [25 U. 
S.] 10. In short, it may be laid down as a 
general iiile, that, wliere a particular au- 
thority is confided to a public officer, to be 
exercised by him in his discretion upon an 
examination of the facts, of which he is 
made the appropriate judge, his decision 
upon tliese facts Is, in the absence of any 
controlling provisions, absolutely conclusive 
as to the existence of those facts. My opin- 
ion, therefore, is, that the grant of the pres- 
ent amended patent by the commissioner 
of patents is conclusive as to the existence 
of all tlie facts, which were by law neces- 
sai-y to entitle him to issue it; at least, un- 
less it was apparent on the very face of the 
patent itself, without any auxiliary* evidence, 
tliat he was guilty of a clear excess of au- 
thority, or tliat the patent was procured by 
a f i-aud between lilm and the patentee, which 
is not pretended in the present case. 
The defence upon the merits turned upon 
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two points: (1) That the defendants did 
not use the same combination as the plain- 
tiff, and consequently there was no viola- 
tion of his patent (2) That the hiventioa 
patented did not belong to the patentee, he- 
not being the first inventor thereof. In the- 
course of the trial, the counsel for the de- 
fendant, in support of their defence, offered 
in evidence the record of a suit in equitjr 
! between the same parties in the circuit com-t 
of the United States, for the district of New 
Yorl£, in which the court had dhrected aa 
issue upon the same points, wliich were now 
in controversy, and the jui-y found a ver- 
dict upon those points in favor of the de- 
fendants. But it further appeared upon the 
record, that no further proceedings were had 
upon the verdict, and no hearing was had 
upon the merits of the case by the court; 
but the plaintiff, by the leave of the court„ 
was allowed to dismiss his own bill without 
any final hearing thereon. 

Curtis and CHioate, for the plaintiff, con- 
tended that under these circumstances, the 
record was not admissible as evidence. Gray 
and Dexter, for the defendants, contended 
that it was, being a verdict upon the very 
points now in controversy. 

STORY, Circuit Justice. My opinion Is, 
that the record is not admissible as evidence, 
j No hearing was ever had by the court subse- 
quently to the verdict, and no decree ren- 
dered upon the merits of the case. A verdict 
upon an issue ordered by a court of equity Is, 
in no Just sense, final upon the facts It finds,, 
or binding upon the Judgment of the court. 
The court may at its pleasure set it aside,, 
and grant a new trial, or, disregarding it 
may proceed to hear the cause and decide- 
in contradiction to the verdict; or it may- 
adopt the verdict sub modo, and give it a- 
limited effect only. But it can never be- 
known what effect Is given to the verdict 
or whether any is given to it until the sub- 
sequent hearing upon the merits, and a de- 
cree rendered thereon by the court. Under 
such circumstances, it is plain to me, that- 
this verdict is not admissible In evidence, - 
for it has not been sanctioned or established^ 
by the court, and without such sanction iti 
Is no proof of any fact, but that it was actu- 
ally rendered in the case, and not proof of 
the facts found thereby. Indeed, I enter- 
tain great doubts, whether a verdict g^vea 
in a suit at law is ever evidence of anything,, 
but the fact that it was rendered, unless tn 
Judgment has been duly rendered thereOn;: 
for Judgment may have been arrested there- 
in, or a new trial granted; and then the- 
verdict would become a nullity. Phil. & A. 
Ev. (Ed. 1838,) pt 2, c. 3, § 1, p. 618. See 
3 PhU. Ev. (Cow. & H.) note 729, p. 107O. 
But In a court of equity, the verdict inde- 
pendent of the adoption and sanction of it 
by the court, can establish nothing in th& 
case. 
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TIae cause was afterwards argued to the 
jury upon the facts. 

STORY, Circuit Justice, in summing up to 
the Jury, said: There is one consideration 
applicable to the evidence, wliich has been 
much discussed by the learned counsel, and 
upon which it is proper that I should say a ; 
few words. It is as to the relative weight i 
of the evidence of persons practically en- | 
gaged in the trade, employment or business j 
of the particular branch of mechanics to | 
which the patent right applies, and the evi- 
dence of persons who, although not prac- 
tical artisans, are thoroughly conversant 
with the subject of mechanics as a science. 
It appears to me, that the patent acts look 
to both classes of persons, not only as com- 
petent, but as peculiarly appropriate wit- 
nesses, but for different purposes. Two im- 
portant points are necessary to support the 
claim to an invention: First, that it shoiild 
be substantially new, as, for example, if it 
be a piece of mechanism, that It should be 
substantially new in its structure or mode 
of operation. Secondly, that the specifica- 
tion should express the mode of constmct- 
Ing, compounding and using the same in 
such full, clear and exact terms, "as to ena- 
ble any person skilled in the art or science, 
to which it appertains, or with which it is 
most nearly connected, to make, construct, 
compoimd and use the same." Now for the 
latter purpose, a mere artisan, skilled in the 
art with which It is connected, may in many 
cases be an important and satisfactory wit- 
ness. If, as a mere artisan, he can, from 
the description In the specification, so make, 
construct, compound and use the same, it 
wonld be very cogent evidence of the suffi- 
ciency of the specification. Still, it is obvi- 
ous, that although a mere artisan, who had 
no scientific knowledge on the subject, and 
who was unacquainted with the various me- 
chanical or chemical equivalents employed 
in such cases, might not be able to make or 
compound the thing patented, from the speci- 
fication; yet a person who was skilled in 
the very science on which it depended, and 
with the mechanical and chemical powei-s and 
■equivalents, might be able to teach and dem- 
onstrate to an artisan how it was to be made 
or constructed, or compounded or used. A 
fortiori he would be enabled so to do, if he 
combined practical skill with a thorough 
knowledge of the scientific principles on 
which it depended. But upon the question 
of the novelty of an invention, and in refer- 
ence to this, the identity or diversity of two 
or more machines, or compounds, it is obvi- 
ous, that mere artisans, however well skilled 
In the mere details of their art, might be 
wholly incapable of giving a satisfactory an- 
swer; when a person trained in the science 
to which it belonged, would, at a glance, as- 
certain whether the mechanical apparatus or 
chemical compound was identical in its com- 
position and structure or not, or whether the 



differences consisted in the mere change of 
one known mechanical equivalent for anoth- 
er. In short, science alone would be able 
to answer the question whether or not a 
particular machine was substantially in its 
mode of opei-ation new, or identical with 
another, although with apparent differences 
of form and structure, which might mislead 
the unscientific mind. The like considera- 
tions would apply to a chemical compound; 
Sir Humphrey Davy, for example, might, 
from his vast knowledge of the chemical af- 
finities of different substances, be able to 
tell, what must be the effect of the combi- 
nation thereof from their known qualities, 
and what would be a mere change of known 
chemical equivalents without any exercise of 
the inventive powers, although he might 
never, perhaps, have made the particular 
compound then before the court. I should, 
therefore, say to the juiy that each of these 
classes of witnesses was important and com- 
petent for different purposes in causes re- 
specting patents for inventions. But that 
the very highest witnesses to ascertain and 
verify the novelty of an invention, and the 
identity or diversity of mechanical apparatus 
and contrivances, and equivalents, were, be- 
yond all question, all other circumstances 
being equal, scientific mechanics; that they 
were far the most important and most use- 
ful to guide the judgment, and to enable the 
jury to draw a safe conclusion, whether the 
modes of operation were 'new or old, were 
identical or diverse. 

The judge then proceeded to sum up the 
facts, and left them to the jury. The Jury, 
not being able to agree upon a verdict, were 
discharged. 

[NOTE. Tliis case was acain tried by a jury 
in June, 184G, and a verdict was rendered for 
the plaintiff for $1,200 damages. For tlie hear- 
ing on motion for new trial, and for leave to 
file a bill of exceptions, see Allen v. Blunt, 
Case No. 217. For other litigation involving 
this patent, see Allen v. Sprague, Id. 238, and 
Allen V. Blunt, Id. 215.] 



Case No. 217. 

ALLEN V, BLUNT. 

[2 Woodb. & M. 121;^ 2 Robb, Pat. Cas. 530.] 

Circuit Court, 1>. Massachusetts. Oct. Term, 

1846. 

EviDEKCE — Official Coriiespondexce — Kes 
GEST.E — Kes Judicata-- Defositjon— Patents 
FOK Inventions — Renewal — NoVELTr—PuioR 
User — Damages — Jury— New Trial— Bill of 
Exceptions. 

1, In a motion for a new trial; because an 
official letter from the commissioner of the pat- 
ent office on an official matter was admitted as 
evidence, tendinc to prove the time of making 
the invention, there is some analogy to justify 
its admission after proving its signature as of- 
ficial correspondence, and also as a declaration 
made at the time containing [concerning] a 
particular act, as part of tiie res gestae; and 
though its competency may be questionable. 



*[Iteported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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if subsequent evidence in the progress of the 
■case rendered it unnecessary to prove the fact 
for which it was offered, a new trial will not 
be granted on account of its admission. 
[Cited in Tufts v. Tufts, Case No. 14,232; 
Carr v. Gale, Id. 2,435; Jewett v. Cunard, 
Id. 7,310; Richelieu & 0. Nav. Co. v. Bos- 
ton Marine Ins. Co., 26 Fed. Hep. 601.] 

2. So it will not he granted, where parol evi- 
<3ence was offered of the contents of a former 
letter, and rejected, because no satisfactory 
proof was first furnished to the court of the 
loss of that letter, or its having come to the pos- 
session of the opposite party. Courts will re- 
ceive the affidavits of either party, to establish 
or rebut such preliminary facts, to be proved- 
to them. 

[Cited in Tufts v. Tufts. Case No. 14,232; 
Carr v. Gale, Id. 2,43.5; Richelieu & O. 
Nav. Co. V. Boston Marine Ins. Co., 26 Fed. 
Rep. COl; Richardson v. Hicks, Case No. 
11,783.] 

3. Letters put in the post-oiBce are not of 
course in all eases, and under all circumstances, 
presumed to have been received, though putting 
them in, may be using due diligence as to 
notice by the holders of negotiable paper. But 
in questions of fact addressed to the court, to 

J lay tl»e foundation of secondary evidence of a 
written paper, such a letter will not be pre- 
sumed to have been received, merely from put- 
, ting it in a post-office, if no answer was re- 
turned, and the party, to which it was ad- 
dressed, makes affidavit it never came to hand,. 

4. A former verdict between these parties on 
an issue out of chancery in a bill in which an 
injunction was prayed for against the further 
use of a patent, and a trial of an action for 
damages for its violation, and on an amended 
specification, seems not to have been a trial 
of the same matter, and if it was, the former 
is not a hai when no judgment wns ever ren- 
dered on that verdict, or on the merits of the 
bill, praying an injunction, the bill having been 
-dismissed on the plaintiff's own motion. 

5. A deposition should not be taken during 
the session of the court, at which the case is 
to be tried, except by its order or consent of 
parties, or taken merely de bene esse in case 
of death or absence abroad. 

6. When counsel have acted publicly in former 
trials of a like cause, between these parties, 
and are still employed, though not one of the 
counsel, Avhose name appears on the record, if 
living within a hundred miles of the place where 
the deposition was taken, he ought to be no- 
tified. 

7. It is doubtful whether a caption is not 
insufficient by describing the action as against 
one. when it was against two, and so entered 
and defended, though with service since only 
on one. If the ruling had been erroneous, 
no new trial is proper when no injury resulted, 
as the minutes of counsel containing the tes- 
timony of the witness on a former trial went 
to the jury, and, for aught which appeared, 
contained all that was material in his deposi- 
tion. 

8. A renewal of a patent by the commissioner 
with an amended specification, is presumed to 
have been made legally, that is, to correct a 
mistake or inadvertence, and for the same in- 
vention. 

[Cited in Woodworth v. ICdwards. Case No. 
18,014; Morris v. Royer, Id. 9,835; Ault- 
man v, Holley, Id. 656.] 

9. But this presumption may be rebutted by 
evidence, and if so, it should be submitted to 
the jury when requested to decide as a fact, 
whether the last letters issued for the same 
invention. 

[Cited in Morris v. Royer. Case No, 9,835; 
Aultman v. Holley, Id. 056.] 



10. Under the acts of 1836 and 1839, the 
earliest invention is to prevail ovct any subse- 
quent one, unless it was allowed to go into pub- 
lic use, or be on sale for two years before tak- 
ing out a patent, in all trials where no point 
IS made of a subsequent inventor having per- 
fected and patented his invention, while the 
other neglected to use due diligence to complete 
his. 

11. An invention, to be valid as the first, 
must be seasonably reduced to practice, and 
put m use, 

[Cited in Wood v. Cleveland Rolling Mills, 
Case No. 17,941.] 

12. A patentee, who uses certain words in his 
specification, and then takes out an amended 
one, omitting them, is not estopped by those - 
words, after being thus withdrawn. 

13. Where the plaintiff makes out a prima 
facie case for the violation of his patent, and 
then the defendant goes forward to prove his 
special defence under a notice, that the inven- 

-tion had been known and used at divers plnces 
by divers persons, it is right to instruct the jury, 
that on this defence it is the duty of the defend- 
ant to turn the scales of evidence in his favor. 

^ 14. To indemnify a patentee in damages, the 
jury may allow actual cost in suits relating to 
It, and also counsel fees, if reasonable in 
amount; and this court, under the act of con- 
gress, will award treble what is found by the 
jury as damages, if deemed proper to protect 
useful inventors from combinations and ruin. 
[Cited in Parkhurst v. Kinsman, Case No. 
10,761.] 

15. If one of the jury, before retiring, public- 
ly inquire as to a particular fact on the records 
of the court, and no objection being then in- 
terposed by counsel on either side, it is public- 
ly answered by the clerk, it cannot be taken 
advantage of by a motion for a new trial after 
a verdict is returned. 

fQ,*X«J„i'i Parkhurst v. Kinsman, Case No. 
10,761.] 

16. Damages in cases of this kmd and of 
torts, where the jury passed on them fairly and 
legally, will not be considered excessive, unless 
they clearly exceed what is necessarv to in- 
deiuniftr the patentee; and a court will not set 
aside a verdict for such excess, unless large 
and palpably unreasonable. When a motion for 
a new trial is not drawn up for some weeks, 
and the counsel disagree as to some of the rul- 
ings made, the court must settle the differences, 
and will not award a new trial on account of 
them if no injustice seems on the whole case to 
have been done by the verdict. 

[Cited in Jay v. Almy, Case No. 7,236.] 

17. Nor when such is the result will the court 
allow a new trial, if the counsel believe that in 
his argument he expressed a wish for the court 
to instruct the jury ou some points, and it was 
not done, but furnished no written list of the 
instructions desired, nor stated verbally, after 
the ctiarge was through, and before the jurv 
retired, that any point had been omitted, or anV 
further directions were desired. 

18. It is not the duty of the court to instruct 
the jury ou abstract or irrelevant questions, 
but only such as arise on the evidence in the 
case: and though, as general rules, new trials 
are granted for the admission of evidence not 
competent, or the rejection of what is legal, 
or for a misdirection in point of law, yet by well 
established exceptions, in the exercise of a 
sound discretion, this is not to be done, if in 
the course of the trial the evidence became 
immaterial, or on the whole case, iJotwith.'?tand- 
mg some erroneous ruling or instruction, the 
verdict does not seem to have been influenced 
by them, or to be against the justice of the 
cause. 
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19. A motion for an allowance of a bill of 
exceptions, under the authority given by the 
patent act to this court in all cases under it, 
where it seems "reasonable," in order to enable 
the parties to carry questions contained m it 
to the supreme court, when the damages are 
less than $2,000, ouRht to be granted in the 
exercise of a sound discretion, as to cases in- 
volving points, which arise in the construction 
of the patent law itself, where those are impor- 
tant in their character and really doubtful, bat 
as to no cases involving points of a different 
character. 

[20. Cited in Russell v. McLellan, Case No. 
12,158, as authority for permitting a departure 
from the rule requiring notice and written in- 
terrogatories to be filed with the clerk before 
depositions can be taken.] 

[21. Cited in Aiken v. Bemis, Case No. 109, 
to the point that the damages allowed by the 
jury must be plainly exorbitant to require the 
mterference of the court.] 

At law. This was an action on the case 
[by Ethan Allen against Orson Blunt and 
others] for a violation of a patent right for 
a self-cocking pistol. The suit was Instituted 
September 2, 18M, and counted on a patent 
[No. 461] issued for the last time on the 3d 
of August, 1844, but which had originally is- 
sued, November 11, 1837, and been sur- 
rendered and cancelled for a defective spec- 
ification, January 15, 1844, as well as again 
August 3, 1844. The plea was not guilty, 
accompanied by notices of a prior knowl- 
edge and use of the same modes of construct- 
ing locks to fire-arms, in various places and 
by various persons, that need not be re- 
capitulated. The writ was served on Blunt 
only, and the cause came on for trial here 
in June, 1845, when the jury disagreed. It 
was tried again in Jime, 1846, and after ten 
days spent in putting in the testimony, and 
in arguments of counsel, was submitted to 
the jury, and a verdict returned for the 
plahitiff for $1,200 damages. In the progress 
of the trial, several rulings were made of dis- 
puted questions on the admission of evi- 
dence, and the jury were instructed ou cer- 
tain points of law connected with the case. 
But a bill of exceptions was not then filed 
by the counsel for the defendant, from an 
Impression that, as the damages were less 
than $2,000, the case could not be carried up 
to the supreme court by a writ of error. 

A motion for a new trial, however, was 
made, and the reasons assigned for it were 
filed, July 14, 1846, a copy of which follows: 
"And now, after verdict, defendants move 
the court here for a new trial, and assign 
the following causes. 1. Because the court, 
notwithstanding the objection of defendants, 
allowed the plaintiff to read in evidence a 
certain letter, purporting to have been writ- 
ten and addressed by one Ellsworth, assum- 
ing to be commissioner of patents, bearing 
date the 15th July, 1837. 2. Because the 
court refused to allow defendants to read 
In evidence and exhibit a portion of the 
deposition of one "William H. Elliot. In rela- 
tion to his said Elliot's having transmitted 
to plaintiff a certain letter and certain draw- 
^gs of pistol locks, copies of which were 
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annexed to said deposition, on the groimd 
that the plaintiff by his affidavit denied the 
receipt of any such letter and drawings. 3. 
Because the court refused to permit defend- 
ants to ^ve in evidence the record of the 
proceedings, verdict and final disposition of 
a suit in equity between the plaintiff and 
defendants in the state of New York, touch- 
ing the same subject-matter, which is at 
issue in this suit 4. Because the court re- 
fused to permit defendants to read in evi- 
dence the deposition of Samuel Colt, taken 
by said defendants in and for said suit 5 
Because defendants* counsel having insisted 
that the first letters patent were for an- 
other and different invention from those 
claimed In the second and third letters pat- 
ent the court ruled as a matter of law, that 
the re-issue* by the commissioner of patents 
to plaintiff of the two letters by him ob- 
tained upon smrender of his first and of 
his second letters patent, was conclusive that 
all said letters were for one and the same 
invention. 6. Because the court, having per- 
mitted the plaintiff to introduce evidence as 
tending to show that plaintiff, several years 
prior to his first application for letters pat- 
ent therefor, did Invent and put in use the 
invention claimed by him and set forth in 
said letters patent, did thereupon rule that 
although the same Invention had subsequent 
to plaintiff's making his said Invention, and 
before liis making his said application, been 
made and put in use by Elliot or any other 
persons, yet the plaintiff's patent would still 
be valid. 7. Because the court although re- 
quested by defendants' counsel, omitted to 
instruct the jury as matter of law, that un- 
less they should find that plaintiff had not 
merely first discovered, but first reduced to 
practice, and put to use his said invention 
prior to the discovery, and putting hi use by 
others of the same invention, the plaintiff's 
patent would be Toid. 8. Because the court 
did not instruct the jury as matter of law, 
though requested by defendants' counsel, 
that plaintiff was estopped as against de- 
fendant and the public by his first letters 
patent from asserting that tiie mode of dis- 
engagement of the slide trigger does not 
constitute a substantial difference between 
the lock of plaintiff and a lock diseng-aged 
in the mode of detaching such slide trigger. 
9. Because the court omitted to instruct thfr 
jury, though requested by defendants so to- 
do, that if plaintiff made his said invention 
in 1833, and reduced the same to practice,, 
yet if he concealed the same, and did not 
apply for letters patent until July, 18'n, the 
letters patent thus obtained would be void 
In case of a subsequent similar invention re- 
duced to practice, and put in use prior to 
said application for letters patent; but in- 
structed the jury that if they should be sat- 
isfied that plaintiff made his said supposed 
invention hi the year 1833. and reduced it 
to practice, but did not apply for letters pat- 
ent therefor until July, 1837, yet that plain- 
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tiflTs patent was valid. 10. Because the court 
Instnicted the jury, that if plaintiff had made 
out a prima facie case of originality of in- 
vention,' and of a violation of his patent by 
defendants, the evidence on the part of de- 
fendants to entitle them to a verdict, must 
be sufficient to turn the scale; that if de- 
fendants impugn the originality of the In- 
vention, or the simllarlt}'' of tiie instru- 
ments, they must offer such evidence as shall 
render it probable that plaintiff was not the 
first inventor, or that the machines are not 
similar. 11. Because the court instructed 
the jury in relation to damages, that they 
were at liberty to InclufT" *^"roin the costs 
and expenditures of plaintiff in conducting 
this suit, other than and besides the costs 
by law taxable therein. 12. Because the 
jury were permitted, upon the question of 
damages, to inquire of the clerk and ascer- 
tain what damages had been given In two 
other patent cases that had been tried in 
said court. 13. Because the damages as- 
sessed by the verdict were without evidence, 
against the evidence and the weight of the 
evidence, and are also excessive." 

At the adjourned session of the court, held 
in September, 1846, the new motion was 
made for leave of the court, then to file a 
bill of exceptions, embracing some of the 
causes assigned for a new trial, in order to 
carry the case up by a writ of error imder 
the special provision as to the subject of al- 
lowing writs of error in all patent cases 
when deemed reasonable by the court under 
the 17th section of the patent act of July 
4, 183G. This motion was made without 
abandoning that for a new trial, in case it 
should not succeed; and both were argued 
at the September session. [Motions refused, 
and judgment entered on the verdict] 

Bartlett and 0. G. l/oring, for the motions. 
B. K- Curtis and Choate, opposed. 

WOODBURY, Circuit Justice. The coun- 
sel for the defendants have assigned reasons 
for these two motions, which undoubtedly 
seemed to them well founded in fact, as well 
as sufficient in law. But the trial having end- 
ed June 24, 1846, and tliese reasons not hav- 
ing been filed till July 15, 184C, twenty-one 
days after, and when the court was not in 
session, they are open to greater chances of 
mistake, and cannot so easily and satis- 
factorily be corrected, If erroneous, as when 
filed near the time of the trial. The reasons 
for the delay, however, are satisfactory; 
but do not lessen or remove at all the dif- 
ficulties produced by it. These have still 
got to be met, and having listened to the 
respective views of the counsel on both sides 
as to the facts and the law involved In these 
motions, I shall now proceed to perform my 
further unpleasant portion of duty in respect 
to them, by deciding first, what it appears to 
me actually took place at the trial in connec- 
riou with each point, and next, whether it 



furnishes a reasonable ground for a new 
trial, or the allowance of a bill of excep- 
tions under the special provision of the 17th 
section of the patent act. There are tliir- 
teen reasons assigned for the new trial, and 
it wUl be more convenient, intelligible, and 
useful in examining so many, to consider 
them in relation to a new trial, separately 
from the motion for a bill of exceptions. 

1. The first one is the admission of a letter 
from the commissioner of patents, which 
was objected to by the defendants. There 
is no difference of views between the coun- 
sel as to the ruling of the court on this point 
having been as stated. But the letter was 
admitted merely as evidence to prove that as 
early as the 15th of July, 1887, the day of 
its date, the plaintiff had made this discov- 
ery in fire-arms, and applied to the patent 
office, for a patent for IL This letter was 
an acknowledgment of such an application. 
I entertained doubts at the trial whether the 
letter must not be regarded like that of any 
third person not a party, and hence was not 
so good evidence as his statements under 
oath as a witness. But it may be, that com- 
ing from a public officer under an official 
oath and on official business, it is competent 
as an official act and document of a public 
officer in relation to such a subject; and 
being duly proved as to its signature, there 
Is some analogy for making it competent evi- 
dence for the jury to weigh in deciding 
whether the invention of the plaintiff had 
not at that time been completed. If copies 
are admissible in such cases on general prin- 
ciples, a fortiori are the originals. The rules 
as to admitting official correspondence to 
prove official facts in this manner In certain 
cases may be seen in 1 Greenl. Ev. p. 359, 
554; [Hatten v. Speyer,] 1 Johns. 38-41; 
[Talbot V. Seeman,] 1 Cranch, [5 U. S.] 1, 
37, 38. Another principle, urged at the hear- 
ing, though not at the trial, in support of the 
admission of this letter is, that it was a part 
of the transaction, when the plaintiff applied 
for a patent. And being made at the time 
and in relation to that subject is a competent 
declaration, as a part of the res gestae and 
explanatory of what took place. [Philadel- 
phia & T. R. Co. V. Stimpson,] 14 Pet 
[39 U. S.] 448; [Rawson v. Haigh,] 2 Bing. 
102; [Porman v. Jacob,] 1 Starlde, 46; 1 
Greenl. Ev. 120, 122. This is certainly plau- 
sible as to any letters then written by the 
plaintiff, or declarations then made by him. 
But whether these should not be proved by 
witnesses, may be questionable, and if the 
person witli whom he was thus dealing is a 
competent witness, as Mr. Ellsworth is, for 
aught which appears, it -w^ifid seem that 
ills testimony is more proper evidence of 
what the plaintiff said or did than his letter, 
unless, as before remarked, that letter com- 
ing from a public officer, and imder oath in 
respect to an official matter, be legal evi- 
dence as to that matter, in the light of a pub- 
lie document or record to prove it, and not as 
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mere private letter admitted for being a 
xt of tlie res gestae. But there is anotiher 
.•ctxmstance comiected with this testiinoDy, 
hKjh seems decisive against the objection 

its admission. It is to be remembered in 
nsldering both of these motions, that they 
e not matters of right as to being granted. 
It the discretion of the court is to be exer- 
sed; and if, in the hurry of a trial, a di- 
<;tion was erroneous, but afterwards be- 
irae immaterial or unnecessary in conse- 
lence of other evidence, a new trial ought 
>t to be granted. See on this, Greenleaf s 
essee v. Birth, 5 Pet. [30 U. S.] 132; 
rhomdilie v. City of Boston,] 1 Mete, 
iass.] 242. Now it is certahi, that the let- 
;r of the commissioner was admitted to 
low an invention of this loclc by the plain- 
fif, he having applied for a patent for it as 
irly as July, 183G. But in the chain of 
roof on this subject, evidence was subse- 
uently offered, proving an invention of it 
y the plaintiff by having made arms, or 
aused them to be made with this lock on 
aem, several months earlier. By that, 
tierefore, the date of the application, as 
hown in this letter, became of no impor- 
ance for tliis purpose, and there is no pre- 
ense or suggestion that the date was in 
iTith erroneous, and would not be sustained 
>y the commissioner as a witness, if placed 
-n the stand. This ground for a new trial, 
herefore, cannot be sustained. 

2. The next objection relates to the ruling 
ff the court, that a portion of a deposition by 
iVm. H. Elliot, as to the contents of a cer- 
:ain letter, could not be read. It is alleged 
;o have been excluded on the ground of the 
jlaintiff's denial that he received any such 
.etter. But there is a mistalte in part as to 
this. It is true, that the court decided 
igainst the competency of a portion of Elll- 
Dt's deposition, but it was because it went to 
prove the contents of a written paper and 
drawings of pistols, which paper and draw- 
ings were not first shown to be lost, nor in 
the possession of the plaintiff with notice to 
produce them. The fact, that he wrote let- 
ters to him at a particular time, and on the 
subject of pistols, was not ruled out, as may 
be seen by loolsing at the deposition filed in 
the case, and the marks now existing on 
what was deemed inadmissible. They were 
only as to the particular contents of the let- 
ter and drawings. These were ruled out tiU 
the usual previous proof was given of the 
loss of the originals, or of their being actu- 
ally in the possession of the plaintiff, and no- 
tice given to produce them. The correctness 
of such a ruling is sustained by all the books 
on evidence, and rests on the familiar princi- 
ple, tliat a resort will not, as a general rule, 
be allowed to parol or secondary evidence of 
a fact, when written, or higher evidence ex- 
ists and may be obtained. The defendant 
then gave notice to the plaintiff in court to 
produce the letter and drawings, and the 

plaintiff thereupon filed his affidavit, that no 
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such letter had ever been received by hhn. 
Another question thus arose and was decided 
by the court, whether the defendants had of- 
fered to the court, not the jury, satisfactoiy 
proof to justify it in point of law in the ad- 
mission of parol evidence to the jury of tlie 
contents of that letter and drawings. Noth- 
ing had been offered to the juiy to weigh on 
this point, and nothing could be by law, ex- 
cept the original letter itself and the draw- 
ings, until proof was furnished to the court 
that tliey had been lost or had gone into the 
plaintiff's custody. [Tayloe v. Biggs,] 1 Pet 
[26 TJ. S.] 597; [Page v. Page,] 15 Pick. 374; 
[Jackson v. Frier,] IG Johns. 193; Woods v. 
Gassett, 11 N.H.445; Schermerhorn v. Scher- 
merhorn, 1 Wend. 123. Nobody testified to 
these last facts. The deponent swore he sent 
the letter, rather than delivered it. If sent 
by a private hand, then the person carrying 
it could testis wliether it was delivered or 
not to the plaintiff. If sent by mail, then, 
where notice is to be brought home to the cor- 
respondent, the letter must be shown to have 
been received, and the more especially, where 
the correspondent denies under oath to the 
court that it ever was received. Carpenter 
V. Providence Washington Ins. Co., 4 How. 
[45 U. S.1 185. 

It is a mistake to suppose that in case of 
lettei-s, put in the mail to give notice of de- 
mand of commercial paper and non-payment, 
the law considers It suflacient on the pre- 
sumption that the letter is always received. 
But it is on the fact, that writing and doing 
so are using due diligence to give notice. If 
such a presumption of the receipt of letters 
put in the post-office, is to be made in all 
cases, it is a presumption, contradicted daily 
by the immense dead letter collections never 
received by correspondents, and rectuirlng th(i 
constJint employment of several clerks to 
overhaul and dispose of, in our own general 
post-office alone. But however that may be,, 
this letter was not proved to have been put 
in the post-office at all, and the proof ad- 
dressed to the court, and the contradiction by 
the oath of the plaintiff's and Elliot's own 
testimony, that he never got any reply, failed 
entirely to convince me tliat the letter was 
ever received by Allen. That a party, be- 
fore being allowed to give secondary or parol 
evidence of the contents of a writing, sup- 
posed to be in the possession of the opposite 
party, must first prove to the court the pos- 
session of it as well as the notice, may be 
seen in the following books. 1 Greeul. Ev. 
597; [Henry v. Leigh.] .3 Camp. 499; [Jack- 
son V. Frier,] 16 Johns. 193; [Tayloe v. 
Biggs,] 1 Pet. [26 U. S.] 597. This may be 
done by the aflidavit of tlie party, and be 
disproved by like affidavits of his opponent, 
and interrogatories be put in the discretion 
1 of the court, to each by the other, if desiring 
[ it and pertinent. Woods v. Gassett, 11 N. H. 
! 447. For it is all addressed to the court and 
not to the jury, and it is weighed under lib- 
eral views rather than tedmical scruples,. 
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and in connection witti all the other evidence 
and circumstances bearing on the point. 
Tayloe v. Rijjgs, 1 Pet [2G U. S.] 590; Scher- 
merhom v. Schermerhom, 1 Wend. 123. 
"Were It necessary to go fartiier on this objec- 
tion, it wonld be seen that tlie evidence thus 
rejected became, likewise, immaterial; be- 
cause it related to a communication of cer- 
tain drawings by Elliot to Allen at a particu- 
lar date in the summer of 1837, in order to 
show that Elliot was then the inventor be- 
fore Allen; whereas Allen afterwards proved 
that on two occasions, botli some time pre- 
vious to that date, he had caused locks of 
ttlff-kind to be made. 
r^/jS. The next ruling of the court was, not 
/ admitting in evidence the former verdict and 
proceedings between these parties in New 
York. My predecessor, on a former trial of 
this cause, considered this question, and gave 
an elaborate written opinion against the ad- 
mission of this testimony. 3 Story, 742, [Al- 
len V. Blunt, Case No. 216.] I have ex- 
amined it with care, and feel satisfied it is 
correct, unless in point of fact the judgment 
of the court in. New York, dismissing the 
bill, was a judgment made on the merits, 
and grounded on this very verdict. That 
court on its law side may not have saved 
questions, or ordered a new trial as to that 
verdict But something still more than that 
fact ia necessary to give it "vitality and final- 
ity," and that is judgment, actually rendered 
upon and enforcing tlie verdict [Hopkins 
V. Leo,] 6 Wheat [19 U. S.] 113. The bill 
In chancery, to aid which this verdict was 
taken, was dismissed. But that is an equiv- 
ocal act unless explained. Dismissing bills 
is sometimes done for want of prosecution, 
and Is then like a nonsuit in a court of law, 
which is of course no bar, nor competent 
evidence to affect a subsequent suit Some- 
times it is by agreement, without any exam- 
ination or action on the merits by the court 
Itself. Jenkins t. Eldredge, [Case No. 7,266.] 
Sometimes It Is done to enforce an order or 
rule of the court, and not to bar the party 
from a subsequent prosecution, and some- 
times it is a judgment on the whole case, 
and Is then meant to settie fully the rights 
of the parties. Sibbald v. U. S., 12 Pet [37 
U. S.] 492; [Martin v. Hunter's Lessee,] 1 
Wlieat [14 U. S.] 355; Hopkins v. Lee, 6 
"Wheat [19 U. S.] 113-116. When it is of 
the 'latter character, it is usually pleaded 
In bar to a subsequent proceeding, and aver- 
ments are made, that the dismissal was on 
the merits. But if it is not so pleaded and 
averred, and Is only offered in evidence, then 
tho evidence dehors the record, tf not In it, 
should accompany the record, and prove 
all which is proper to show that the dismissal 
was tho result of a judicial inquiry and dis- 
posal of the rights of tiie parties involved in 
the proceedings and verdict. See Aspden v. 
Nixon, 4 How. [45 U. S.] 467, especially cases 
cited in the argitments. See Bumham v. 
Webster, [Case No. 2,179.] But aside from 



these principles, It appears in this case, that 
before any judgment was rendered on or 
against this verdict, the plaintiff, on his own 
motion, had his bill dismissed without any 
decision on the verdict, or the merits of the 
case. A mere verdict in any suit does not, as 
a matter of course, settle the right of the par- 
ties. Butler V.Stephens, Walk. [Miss.] 219. It 
Is open, as the verdict in the very case now im- 
dor consideration strongly illustrates, to nu- 
merous exceptions growing out of rulings on 
evidence that was offered, and opinions or 
principles involved in the merits, and is open 
to be set aside for various errors in them, or 
for misbehavior of the jury, and, as the 
counsel for the defendants contend in this 
very case, ought in law and justice often to 
be set aside, rather than stand and be given 
In evidence to control or influence other trials 
between the same parties. But after all the 
objections to such a verdict have been 
weighed by the court deliberately, and the 
court proceeds to pronounce judgment on it, 
and does pronounce one sustahiing it, then 
it should put an end to further litigation be- 
tween the parties of the same points in- 
volved in that case. It Is for public quiet, 
the Interests of the republic to do this, but not 
to prevent one full decision on the merits 
between the parties. Again, if the same 
merits or points once decided are not again 
agitated in the second suit, then of course 
the principle in question does not make or 
allow the first decision, being on different 
matters, to bind or control the second. 
[Towns V. Nims,} 5 N. H. 262; Bumham v. 
Webster, [Case No. 2,179;] Bank of U. S. 
V. Beveriy, 1 How. [42 U. S.] 148. 149. Ac- 
cordingly, it Is further contended in this 
case by the plaintiff, that if a judgment had 
been rendered In the first proceeding In New 
York on the merits, it did not involve the 
points here agitated. That was an applica- 
tion in equity for an Injunction. This is a 
suit at law for damages for a violation of a 
patent right An injunction will not always 
be granted, though the patent be a valid one. 
So the specification in the patent then relied 
on, was not the same as now, and hence that 
proceeding may have failed on the very ob- 
jection since obviated by a correction of the 
specification. There should have been fur- 
ther evidence and explanations on bbth of 
these questions before that verdict could 
safely or properly be allowed to go to the 
jury. These views are sustained not only by 
sound reason, but various authorities cited 
in Aspden v. Nixon, [supra,] and by Judge 
Story in the present cause; and I do not 
regard the remarks of 1 Greenl. Ev. § 510, 
as sustaining a contrary doctrine when ap- 
plied (as they are imderstood by me to be) 
either to the necessity not existing of any 
judgment at law on verdicts found on issues 
out of chancery, but leaving the necessity 
of judgments on them in chancery as im- 
perative, as principle and the precedents just 
cited require. But it must appear of course. 
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tliat the court decided the merits, relying on 
that verdict, in order to show that the 
question involved in that verdict has been 
settled or adjudged on once by a proper tri- 
bunal. That is the gist of the principle in Its 
•ever being a bar or possessing weight. Bui. 
N. P. 234; 1 Story, 166, [Magoun v. New Eng- 
land Marine Ins. Co., Case No. 8,961;] [Per- 
iins V. Knight,] 2 N. H. 474. Hence hi 
WiUea, 367, note, it is said, there must be a 
decree in chancery; and that is evidence that 
the verdict is in forces Gres. Eq. Ev. 109; 

1 Grab. N. Tr. 596; 1 Newl. Ch. Pr. 353. 

4. The fourth reason assigned for a new 
trial is the exclusion of Colt's deposition. 
It will be recollected that this deposition 
was talien without giving any notice to the 
opposite party or his counsel, and during 
the sitting of this court at which the cause 
was to be tried. Such depositions, if ad- 
missible at all under the act of congress, 
are very dangerous in their ex parte char- 
acter, for the fair trial of tho final merits 
of a cause, and according to the views of 
this court expressed with much deliberation, 
are to be very closely scrutinized. Bell v. 
Morrison, 1 Pet. [2f> U. S.] 356. It is there 
settled, that no presumptions are to be made 
in aid of evidence taken contrary to com- 
mon law principles. See, also, [The George,] 

2 Wheat. [15 U. S.] 287; [Patapsco Ins. Co. 
V. Southgate,] 5 Pet. [30 U. S.] 604; 1 Gall. 
488, [U. S. V. Coolidge, Case No. 14,857;] 3 
Wash. C. 0. 408, [Evans v. Hettick, Case No. 
4,562;] 1 Brock. 367, [The Thomas and Hen- 
ry V. U. S., Case No. 13,919.] My own opinion 
is, that wiien taken during the session of the 
court, though over a liundred miles dis- 
tant, whether with or without notice, they 
are entirely inadmissible. The admission 
of depositions, taken in perpetuam rei 
memoriam, under authority from the United 
States courts, and those authorized by some 
states by express statutes in cases of sicli- 
ness, or going abroad, or old age, are to be 
used only in case the witness dies, or has 
not returned; and often in the states notice 
in these cases must be given to tlie party 
likely to be affected by them. See Act Sept. 
li*, 1789, § 30. See statutes in New Hamp- 
shire and Massachusetts. It is held in Pa- 
tapsco Ins. Co. V. Southgate, 5 Pet. [30 XJ. S.J 
^16, that when taken de bene esse under 
the United States statute, as here without 
notice, they cannot be used, if the disability 
Is removed. But when the witness lived 
over one hundred miles distant at the time 
taken, the opposite side must snow the wit- 
ness to be now nearer, and that this provi- 
sion applies to cases of over one himdred 
•miles distant out of the district, as well as 
witliin it. 3 Wash. C. O. 409, [Evans v. Het- 
tick, Case No. 4,562.] 3 Wash. C. O. 531, 
JBleecker v. Bond, Case No. 1,534,] is against 
this, and in my view on tiie soundest ren- 
sons, tliough the other decision being by 
the supreme court must govern till altered 
by that coin^ Here, however, a new prin- 



ciple interposes as to a deposition taken 
while this court is iu session. 

The party and his counsel, (getting ex- 
press notice from the other side, or getting 
none in that way, but learning as they may 
accidentally when and where the deposition 
is to be taken, and) anxious as they may be 
to attend and cross-examine, have a prior 
and paramount legal duty to perform here 
in court to attend and be ready for the trial 
here. Tliis is a duty enjoined by law, and 
not to be neglected. By a rule in the Eng- 
lish courts counsel cannot be required to 
attend elsewhere during tlie sittings at West- 
minster. 1 Tidd, Pr. 57. In Maine the courts 
usually will not allow depositions to be used, 
taken during the session of the court, imless 
in the same place, and when the court is 
not in actual session, &c. Wyman v. Wood, 
25 Me. 439. So, not the day before tlie 
court sits. [Ulmer v. Hills,] 8 Greenl. 326. 
Sed quaere, [Wyman v. Wood,] 25 Me. 440, 
as to the last. It Is only by consent of par- 
ties, or discretion of the court under peculiar 
circumstances, that in ordinary cases of 
taking depositions, this prior and paramount 
dutj' in court should be required to be neg- 
lected or suspended, by absence In attend- 
ing on the taking of depositions. They 
ought to be all taken, and the case pre- 
pared before the teim begins. But beside 
tijis, the plaintiff had counsel in this case, 
residing in the very city where this deposi- 
tion was taken, and though his name was 
not entered on the record here, he had acted 
in the former trial, and this was known 
to the defendants. Furthermore, the names 
of the parties in tli'S suit are not given cor- 
rectly in the caption, being described as a 
suit against Blunt, when it is against Blunt 
and Siumies, thougn not served on the lat- 
ter. It is entered against botli, and both 
plead and defend. A^ hethor for such a vari- 
ance the witnesses would be exonerated or 
not, if indicted for perjury, it is an objec- 
tion, when the proceedings are to be strictly 
scrutinized as here, not without some weight. 
The exceptions to the admission of tliis 
deposition are the more readily sustained 
also; because, instead of a continuance to 
take it over again, the testimony of the 
witness was still aliowed to go to the jury, 
as given in a previous trial, and contained 
■ in the minutes of tho counsel on both sides; 
and if the deposition varied from that, by 
containing any material and new facts, it 
was not stated, either at the trial or in the 
argument of these motions, that In truth It 
did so vary. My predecessor, in one dis- 
trict of this circuit, made it an invariable 
rule, if depositions were taken without no- 
tice, to allow a continuance to enable the 
other party to cross-examine the witness, 
or repel his testimony; and such I under- 
stand to be the practice of most of tlie 
judges of the supreme court in their cir- 
cuits. The 68th rule of this court in equity 
virtually does tho same. 
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5. In respect to the next objection, a sup- 
posod ruling by the court, that the different 
letters patent to the plaintiff lor his lock, 
must iu point of law bo regarded as conclu- 
sively for one and the same invention, the 
counsel for the plaintiff contend, that no 
such ruling was made by the court. My own 
minutes and recollection are, that the plain- 
tiff's counsel iu the opening, stated some- 
tliing as to the opinion of my predecessor 
about tlie binding force of the doings of the 
commissioner, unless it was set up and 
proved that fraud had been practised in pro- 
curing the last letters from the commission- 
er; and that the counsel on the otlier side 
expressed doubts as to the correctness of 
tbis doctrine. But no attempt was made dur- 
lug the trial to offer any evidence to show 
that these last letters were not for the same 
Invention, or to show fraiid practised on the 
commissioner in obtaining the last letters, 
and 1 can find no minute that my own views 
on tills point were expressed at all. Indeed, 
In tlie dosing argument for the defendants 
on tills motion, the counsel admit that the 
court made no such charge or ruling. No 
doubt, however, exists in my mind that it any 
dir(»ction had been required by the evidence 
and given, I should have said tliat in point 
of law the jury ought, until the contrary was 
shown, to presume the commissioner, in issu- 
ing new letters, had discharged his duty faith- 
fully and correctly. Philadelphia & T. R. C!o. 
v. Stimpson, 14 Pet [39 tJ. S,] 458. This in- 
volves the idea, that he issued them on ac- 
count of mistalve or inadvertence in the de- 
scription or specification of the invention at- 
tached to the iii*st letters. And therefore 
that he Issued the new ones, as a matter of 
course, with a different amended description 
or specification, but for the "same inven- 
tion,'* as he is expressly required to do by 
the thirteenth section of the act. But this 
prima facie inference or presumption In re- 
spect to the identity was open to be contra- 
dicted by proper evidence, though if none 
had been offered. It should stand as a fact, 
that the invention meant to be described in 
botli, was the same. I entertain the same 
impressions now, and the correctness of 
them is fortified by my view of the decision 
of the supreme court iu Stimpson v. West- 
chester K. Co., 4 How. [45 U. S.] 404. See, 
also, IPliiladelphia & T. R. Co. v. Stimpson,] 
14 Pet. [39 U. S.] 438. 

Probably my predecessor deemed the deci- 
sion of the commissioner binding or conclu- 
sive fartlier than I should, and not, as I am 
informed, to be overturned, either as to the 
question of mistake in the specification, or as 
to the identity of the patent, unless fraud 
was shown, or an error by the commissioner 
was apparent on the face of tlie paper. Al- 
len V. Blunt, [Case No. 21G.] It Is not extraor- 
dinary, that no such attempt at counter 
proof was made; because it is now stated in 
the argument, tliat the counsel for the de- 
fendant then considered the question of iden- 



tity as a question of law merely for the 
court, and asked a ruling of the court on that 
point, whether as a question of law, after ex- 
amining the descriptions in the two specifica- 
tions, the new letters were or were not for 
the same invention. If I omitted, then, to 
give such a ruling, which is all contended for 
In the closing argument, the omission seems 
to have been right. But had I done what the 
defendants' coimsel now say they wish^, 
that is, given a ruling on the identity as a 
question of law, and looking to the specifica- 
tion alone, it would have been then, as it is 
now, against the defendants. Oh the face of 
the two specifications, without other evi- 
dence, neither a court nor a jury could much 
hesitate to believe the renewed letters and 
the original ones were for the same inven- 
tion. So the commissioner must have meant, 
and so only had the plaintiff any motive to 
make them. Because new letters could then 
with equal ease have been taken out for any 
new invention; and its use for fourteen 
years from that date protected by them, in- 
stead of only for the residue of the term as 
in the renewed letters. These last, also, 
could not operate back on violations any 
more than new letters. To be sure he uses 
in the renewed letters words somewhat dif- 
ferent from those in the old ones. That he 
might do this, was doubtless one of the very 
reasons for obtaining the renewed letters. 
But It was different language to describe 
more correctly the same invention, and tliia 
was proper. A part of the opinion of my 
predecessor on those specifications illustrates 
this point also. Allen v. Blunt, [Case No. 
216;] Woodworth v. Stone, [Id. 18,021,] The 
whole mistake on this matter is perhaps In 
the defendant's supposition, that the com- 
missioner's renewal was held by me to be 
conclusive in law as to the identity; because 
he understood my predecessor to have thought 
so, unless fraud was shown, or an error on 
the face of the papers. But from what has 
been said, it does not appear that the de- 
fendant Is likely to have suffered from his 
mistake as to this, so as to justify a new 
trial for it. 

G- The next ruling involves the question, 
whether under the act of 1836, when the in- 
quiry is, which is the original invention, the 
earUest Is" not to prevail over a succeeding 
one, though a succeeding one may be made, 
and used before letters patent are taken 
out for the first There Is no doubt it must 
prevail as a matter of historical or chronolog- 
ical truth. It is, in truth, the first invention. 
Is there then any provision in tlie patent 
laws which contradicts or annuls this truth? 
Whatever may be the law abroad, or what- 
ever it may have been here under the act 
of 1793, or whatever may have been the 
speculative opinions of writers as to what 
seems most appropriate. It is clear now, that 
no act of congress makes delay in taking out 
a patent fatal to the earliest or first invent- 
or, imless he abandons his discovery to the 
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public, or, by his "consent," allows it to be 
put in "public use or on sale" for two years 
before taking out a patent. Tlien lie forfeits 
his right In it. See Patent Act July 4, 1836, 
§ 15; (5 Stat. 123;) Act March 3, 1839, (5 
Stat. 353.) The plaintiff's patent would be 
good under the above qualification or the 
above statutory provisions. The great con- 
test in the present case was, which person 
in point of fact first invented this kind of 
self-cocking pistol. There was no pretense 
that Mliot, the rival inventor, ever actually 
took out any patent for his supposed inven- 
tion, or that either of them made, except 
one or two experimental pistols, or put any 
others in "public ixse," or on sale, till the 
year previous to the patent of the plaintiff, 
when several were made under the direction 
of the plaintiff, and not of Elliot. The plain- 
tiff's invention then and thus, if not earlier, 
became perfected prior to Elliot's complet- 
ing his. Allen's was also first patented, being 
the only one patented. BUiot sleeping twen- 
ty years after, and taking* out no patent, is 
strong presumptive evidence against him as 
inventor. 3 Story, 171, [Woodworth v. Sher- 
man, Case No. 18,019;] 3 Story, 754, [Same v. 
Stone, Case No. 18,021;] 1 Story, 336, [Alden 
V. Dewey, Case No. 153.] Again, though I 
have referred to all the statutory provisions 
now governing this pohit, there may, under 
former statutes, have been established a 
principle like the following. That Is, not- 
withstanding priority in date of an invention, 
the party must proceed to perfect and patent 
it, with due diligence, otherwise a succeed- 
ing inventor, who is more diligent in perfect- 
ing his, though not getting out a patent, may 
prevail against or defeat him. But there 
was no attempt here to offer evidence, that 
Allen was not employed after his invention 
till his patent, or tlie year previous, in per- 
fecting and improving his invention, or titat 
he ever dedicated it to the public or meant 
to; or allowed it to be in "public use" with- 
out any patent "for more than two years 
prior to such application for a patent" See 
section 7, Patent Act of ilarch 2, 1839. The 
laws were different in phraseology before 
these last acts, and the construction of them 
may be seen in 4 Mason, 108, [Melius v. 
SUsbee, Case No. 9,404.] By the act of Feb- 
ruary 1, 1793, the invention must, not have 
been "known or used before the application" 
for a patent. They were not so strong as 
now for the patentee, being now "not known 
or used" "before the discovery." Yet, under 
the old law. Judge Story held, "that the first 
inventor has a right to a patent, though 
there may have been a knowledge and use 
of the thing invented by others before his 
application for a patent, if such knowledge 
or use was not anterior to his discovery." 
MeUus V. Silsbee, [Case No. 9,404;] Wash- 
bum V. Gould, [Id. 17,214;] Pierson v. Eagle 
Screw Co., [Id. 11,150.] This he conceded 
was different from the English decisions on 
their patent law. But the language and de- 



sign of their law in this respect were not 
like ours. See Hall R. 58; Davies, Pat. 
429. He held, that, there the use must 
be such as to show a dedication to the 
pubhc, (1 Gall, 482, [Whittemore v. Cut- 
ter, aise No. 17,601;]) that the use must 
have been a public use, (Shaw v. Cooper, 
7 Pet [32 TJ. S.] 292; 1 Wash. C. C. 440, 
[Russel V. Union Ins. Co., Case No. 12,- 
147;]) and with his knowledge, (Whitney v. 
Emmett, [Id. 17,585;] [Pennock v. Bialogue.l 
2 Pet. [27 XJ. S.] 12, 20.) See, also, [Grant 
v. Raymond,] 6 Pet. [31 U. S.] 248; [Mc- 
Clurg T. Khigsland,] 1 How. [42 U. S.] 202. 
Hence, whatever may have been thought on 
this in England, as In Dollond's Case, in the 
special language of their law, (2 H. Bl. 487,) 
or by Phillips here, (Bv. p. 395,) before the 
act of 1839, it is clear under that act and the 
act of 1830, the intervening use, in order to 
defeat a prior invention, must be public, 
and with consent of the inventor, and con- 
tinue two years. Reed v. Cutter, [Case No. 
11,645.] Agahi, through the whole trial, as 
well as in his notice, the defendant denied 
that the plaintiff had made the invention 
earlier in time than Elliot, and went on the 
groimd, that prior in tempore, potior in re. 
Hence he could not, without an. absurdity, 
have insisted at the same time, that Allen 
had invented it first, but abandoned it after- 
wards to the public. The instruction then, as 
given, was correct upon the point raised, and 
on which it was given, and which alone was 
then under consideration. And no instruc- 
tion should be given on any other points 
than such ones. The court, though seasona- 
bly requested, is not bound to instruct the 
jury on points not arising in the case, or on 
abstract and irrelevant propositions, points 
not raised by the evidence. [Van Hoesen v. 
Van Alstyne,] 3 Wend. 75; [U. S. v. Mc- 
Lemore,] 4 How. [45 U. S.] 289; [Doe v. 
Garrison,] 1 Dana, 35; [Sodousky v. McGee.J 
4 J. J. Marsh. 194; McNiel v. Holbrook, 12 
Pet [37 U. S.] 84. 

7. This disposes also of part of the sev- 
enth objection. The counsel for the plaintiff 
think an instruction was given, such as was 
desired imder that head with the above ex- 
planation, and such is my own impression; 
and, on the second argument the counsel 
for the defendant waived this exception, 

8. The eighth objection is overruled, be- 
cause if the law allows a party to with- 
draw expressions, used in his first specifica- 
tion by inadvertence or mistake, and he does 
withdraw them, it would involve no Uttie 
absurdity for the law afterwards to estop 
him in consequence of the very words which 
have been withdrawn or cancelled under 
its permission. The case of Kimball v. Bel- 
lows, 13 N. H. 58, is very analogous to 
this view. It was a case of words, struck 
out of a count in a declaration, and after- 
wards attempted to be proved against the 
plaintiff, as his admissions and refused. 

9. The next objection is a supposed omis- 
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slon by the court to Instruct the jury, that if 
the plaintlfiC made his invention in 1833, and 
reduced it to practice, and concealed the 
same till he applied for a patent hi July, 
1837, the letters would be void in case that 
a similar invention was subsequently made, 
reduced to practice and put hi use before 
he appUed. It will be seen, by what has 
before been remarked under another head, 
that no question was made at the trial in re- 
lation to an use by the public of the plain- 
tifiE's patent for two years before he applied 
for it; and that there was no evidence what- 
ever off ered of such a *'public"useof any oth- 
er patent like his. It is also equally certain, 
that no evidence whatever was offered, or 
point made, that the plahitifC had invented, 
and improperly concealed his invention, till 
another person made and perfected a simi- 
lar one. But, on the contrary, as before re- 
marked, the contest was, whether he had 
Invented it at all first, and this was incon- 
sistent with any position, that he had in- 
vented but concealed it The latter clause 
of this objection as to the instruction which 
was actually g^ven, has before been consid- 
ered, and, as before explained and limited, 
was the instruction proper on the evidence. 
10. The next objection relates to that part 
of the charge to the jury, where the court 
stated, that if they believed in the first hi- 
stance on the paper evidence, that the plato- 
tiff had made out a case, he was entitled to 
recover, unless the defendant had in his de- 
fence rebutted or overcome it, or, in other 
words, turned the scales. The sentence, 
which follows in this objection, shows how 
the remark about turning the scales of evi- 
dence was applied and intended to be under- 
stood. It was thus. The plahitiff having 
made out his case, he stopped, and then 
the defendant went on and tried to make 
out a special defence, to overcome the right 
which the plaintiff had proved prima facie 
to recover, that is, he tried to "impugn the 
originaUty of the invention, or the similarity 
of the instruments," and of this, as a special 
defence, notice had been given on the record. 
It was observed on this by the coTKt, that the 
defendants, to support that special defence, 
must, in the language of this objection, "of- 
fer such evidence as shall render it proba- 
ble that the plaintiff was not the first In- 
ventor, or that the machines are not simi- 
lar." The burthen of proof was on him to 
turn the scales in respect to this new mat- 
ter which he had attempted to prove under 
his special notice. All remarks, like tliis 
now questioned, are right or wrong as ap- 
plied or not to a particular state of pleadings, 
or particular com*se of trial and evidence. 
So far as regards these, the notice here was 
like a special plea in bar. the support of 
which belongs to the defendant in all cases. 
He must, in relation to that, after the plain- 
tiff has gone far enough to make out a prima 
facie case, turn the scales in his own favor, 
or, in other words, take on himself the bur- 



then of proof and discharge it Thus one 
of the defences set up in the notice was a 
use of a like lock abroad in England before 
the plaintiff's supposed invention, and anoth- 
er was the use of such a lock previously in 
Westchester county in the state of New 
York. The Idea intended to be inculcated 
was that tlie defendant, in respect to these 
particulars, must render them probable, he 
must turn the scales, the burthen was on 
him. If there could be any doubt of the cor- 
rectness of such a direction In point of law. 
It will be removed by reading the case of 
Powers V. Russell, 13 Pick. 76. There is 
still another view of this matter. If some 
points in the declaration or claim by the 
plaintiff were contested, on which the plain- 
tiff had made out a prima facie case, or of- 
fered enough evidence to turn the scales In 
his favor, it may have been suggested that 
then the defendant must offer enough, stand- 
ing by itself, to render his position probable,, 
or turn the scales as to that in his favor, 
else there would not be sufficient to over- 
come the balance already proved for the 
plaintiff. But it never was intended, and 
nothing is offered to show that the jury un- 
derstood, they were on all controverted 
points in the declaration, which were com- 
mon to that and the defence, not to compare 
In the end all the evidence on both sides, 
and find for whichever party the whole ap- 
peared to preponderate. 

11. The next objection is, that the court 
instructed the jury, they might allow to the 
plaintiff in damages his actual costs, as well 
as any taxable cost he had paid in conse- 
quence of any violation of his patent, which 
the defendants had committed. I think so 
still. The fees of counsel were specially au- 
thorized to be allowed by my predecessor^ 
(2 Mason, 119, [Boston Manuf'g Co. v. Fiske, 
Case No. 1,681,]) though at first he thought 
differently, (1 GaU. 482, [Whittemore v. 
Cutter,* Case No. 17,601.]) Of course they 
must be reasonable fees. In cases of actions 
for breaches of covenants of seizin, whei'e 
the object is an indemnity for the injury sus- 
tained, costs in former suits are not only al- 
lowed, but "reasonable counsel fees" beside. 
Staats V. Ten Byck's Ex'rs, 3 Gaines, 111; 
Kingsbuiy v. Smith, 13 N. H. 122; [Pitcher 
V. Livingston,] 4 Johns, 1; Swett v. Patrick,. 
12 Me. 9; Beale v. Thompson, 3 Bos. & P. 
407; Pitkin v. Leavitt, 13 Vt 379. The "ac- 
tual damages" sustained, include all neces- 
s.Try aad proper expenses in protecting one's 
violated rights. And though they should not 
include "smart money," or what is proper 
merely for example, they may well embrace 
everything really suffered by tlie wronji. 
1 Baldw. 328, [Whitney v. Bmmett, Case No. 
17,585;] Gray v. James, [Id. 5,718;] Whit- 
temore V. Cutter, [Id. 17,601;] Washburn 
V. Gould, [Id. 17,214.] In the admiralty 
ccurts, counsel fees are allowed bj' way of 
damages, and in one case ?500. The Apollou. 
9 Wheat [22 U. S.] 379. There is no exact 
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measure of damages, except In cases founded | 
on contracts; and imless patentees are to he 
fully indemnified for injuries inflicted on 
them, they are destined in all valuable pat- 
ents to be broken down by litigation alone. 
If they can escape that nntoward fate now, 
from which Arkwright and Watts suffered 
so much at first, and by whicn Oliver Evans 
and many others have been ruined, and 
which the very importance and worth to 
the world of the property their genius has 
created, exposes them to only the more, it 
will be effected solely by giving to them an 
ample indemnity, a real and substantial, and 
not a mere technical one for rights, which 
are sacredly recognized both by the laws and 
the constitution. Indeed I am prepared, in 
all cases of wanton and persevering en- 
■croachments on the fniits of their honest in- 
ventions and labors, to go further, and do 
what congress, doubtless for this useful pur- 
pose, empowered this court to do, and that 
Is, treble the damages, if required for the full 
indemnity and protection of any wronged 
patentee. See section 14, of Patent Law of 
Jidy 4, 1S4G. This, I understand, has been 
4one here on some former occasions. 

12. The next objection on account of the 
-damages is, that the jury were permitted to 
inquire of the clerk, and ascertain what dam- 
ages had been given in two other patent 
•cases recently tried here. I am surprised at 
this objection, when the inquiry was made 
by one of the jury in the box, in the presence 
■of the court, counsel, and parties, and no 
objection raised to it at the time, nor any 
pretence now set up, that the reply of the 
clerk did not correspond with the record. 
Tlie proper time to object to the admission 
of such a question and reply, is that which 
is conformed to in all other cases of testi- 
mony, where the parties and counsel and 
court are present, and is the time when tlie 
-question is asked. It is not permissible to 
acquiesce then by silence, and take the 
chance of a favorable verdict on the sums 
slated in former trials, thoy both having been 
in this instance comparatively small, and 
make the objection for the first time after 
the juiy have returned a verdict for a larger 
sum. It is well settled, that a new trial 
should not be granted for a cause existing at 
the trial, but which was not stated or except- 
ed to then. Davidson v. Bridgeport, 8 Conn. 
472; Nichols v. Alsop, 10 Conn. 2G3; [Torry 
V. Holmes,] Id. 499; [Alsop v. Swathel,] 7 
Conn. 500; State v. Hascall, 6 N. H. 352; 1 
\V'ash. C. C. 440, [l:ussel v. Union Ins. Co., 
Ci'.se No. 12,147;] [Jackson v. Jackson,] 5 
-Cow. 173; [Wait v. Maxwell,] 5 Pick. 217; 
fliice v. Bancroft,] 11 Pick. 4G9; [Ritchie v. 
Putnam,] 13 Wend. 524; [Den v. Geiger,] 4 
Halst. [9 N. J. Law,] 225; [Worford v. Isbel,] 
1 Bibb, 247; [Cannon v. Alsbury,] 1 A. K. 
Marsh. 76; [Pennock v- Dialogue,] 2 Pet [27 
U. S.] 15. The more ospocially is this so, 
when any wrong or misleading of the jury 
was likely to flow from the objection not 



behig then made. [Train v. Collins,] 2 Pick. 
345; [Brazier v. Clap,] 5 Mass. 1, 4; [Ne\i • 
hall V, Hopkins,] G Mass, 350. New evidence 
may be admitted after a case is closed, and 
even after a jury has gone out, if no objec- 
tion is taken at the time. [Jackson v. Tnll- 
madge,]4 Cow. 451; [Hutchins v. Childress,] 4 
Stew. & P. 34; Parish v." Fite, 1 Law Itep. 
[Oar. Law Repos.] 238. 

13. The last objection is, that the sum re- 
turned by the jury as damages, was excess- 
ive. The court, from what had been no- 
ticed in respect to the probable damages, did 
not anticipate so lai*ge a sum. But it must 
be a very aggravated and oppressive case, 
where the court would feel justified In set- 
ting up its own opinion, even if decidedly 
different from that of the jury as to the time 
amount of damages in an injury in prac- 
tical life, and as to business not susceptible 
of exact proof in its details, but peculiarly 
lying within the range of the experience and 
Gbservation of a jury. It must stand, not- 
withstanding such difference, if the matter 
was submitted to their "fair judgment." Al- 
den V. Dewey, [Case No. 153.] So nothing 
was left to the jury to be weighed in estimat- 
ing the damages which the court, on recon- 
sideration, deems to have been improper. In- 
deed, my predecessor was Inclined to leave 
a very wide range to the jury on this subject, 
and hardly exclude any thing at all bearing 
on it from their consideration. Earle v. Saw- 
yer, [Id. 4,247;] Pierson v. Eagle Screw Co., 
[Id. 11,15G.] Retiring then with what is prop- 
er, or not objected to at the proper time, If 
in weighing all that is pertinent, the jury 
give mora da^nages than any one witness tes- 
tified to, it has been considered to be no 
groimd for a new trial, as being excessive. 
[Brewer v. Inhabitants of Tyringham,] 12 
Pick. 547; [Thompson v. Porter,] 4 Bibb, 70; 
[Tariton v. Briscoe,] 1 A. K. Marsh. 67. The 
being excessive, is the last branch of this 
exception. If damages are slightly more 
than the court deem proper, they are not to 
be regarded as a groimd for a new trial. 
[Luckett V. Clark,] Litt Sel. Cas. 178; [Cald- 
well V. Roberts,] 1 Dana, 355; [Smith v. 
Carr,] Hardin, 317; [Van Slyck v. Hoge- 
boom,] 6 Johns. 270; Stanley v. Whipple, 
[Case No. 13,2SG.] Some cases hold, tlmt 
they must be extravagantly excessive, ([Wor- 
ford V. Isbel,] 1 Bibb, 247; [North v. Cates,] 

2 Bibb, 591; [Roberts v- Swift,] 1 Yeates, 
209;) unless some exact measure of damages 
exists in the case, as it does in suits on some 
contracts, (5 Mason, 497, [Thui-ston v. Mar- 
tin, Case No. 14,018;] [Coffin v. Coffin,] 4 
Mass. 1, 11; [Com. v. Justices of the Court 
of Sessions,] 5 Mass. 435.) Others, that they 
must be unreasonable. Sampson v. Smith, 15 
Mass. 3G5. Or, in torts, flagrantly excessive. 
[Vanzant v. Jones,] 3 Dana, 4G4; [Outton v. 
Barnes,] Litt. Sel. Cas. 136; [Respass v. Par- 
mer,] 2 A. K. Marsli. 3G5; [Webber v. Ken- 
ny,] 1 A. K. Marsh. 345; [O wings v. Ulory,] 

3 A. K. Marsh. 454; [Vunck v. Hull,] 2 Penii. 
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[3 N. J. Law,] 814; [Deacon v. Allen,] 1 
South. [4 N. J. U\\\%] 338. 38G; [Clark v. Bin- 
ucy,] 2 Pick. 113; [Shute v. Barrett,] 7 
i'iok. 82; IBodwcll v. Osgood,] 3 Pick. 370; 
[Coftin V. Coffin,] 4 Mass. 1; [Coleman v. 
Southwick,] 9 Johns. 45; [Southwick v. Ste- 
vens,] 10 Jolins. 443; [Sargent v. ,] 5 

Cow. lOG; [Ives v. Bartliolomew,] 9 Conn. 
309. 

It is true in tliis case as stated by the 
counsel lor the defendant, the evidence as 
to damages on either side was general and 
somewhat loose. TMs arose from the fact, 
that the contested right was the main ques- 
tion. But the Objection is not well founded, 
that nothing was submitted to the jury 
which justified any damages! or anything 
like the sum given. 1 Baldw. 328, [Whitney 
V. Emmett, Case No. 17,585.] For it was 
certainly shown, that the respondents made 
and sold pistols similar in principle to the 
pLiintiffg, that the Improvement in them 
Avas a valuable one, tliat there had been a 
long and expensive trial between these par- 
ties on the subject in New York, and an- 
other here before the present one; and 
every man fit for the jury box could, from 
all this, without having the particulars in 
bills of cost, form a general opinion, likely 
to be very sound and not unjust,- as to the 
sum in damnges •which would probably in- 
demnify the plaintiff. Washburn v. Gould, 
[Case No. 17,214.] 

Having gone through with the specific rea- 
sons assigned for a new trial, and come to a 
conclusion against their sufficiency, it seems 
proper now to advert to some other consider- 
ations of a general character, connected with 
several of the objections that might In some 
cases operate in favor of a new trial. They 
are, that the counsel on the partof the defend- 
ants, and those on the part of the plaintiff, do 
not always agi-ee in respect of what was In 
fact done or omitted to be done at this trial; 
and that some requests to the court, made in 
the argument of the cause as to charging 
the jury, were not complied with when the 
charge was finally given. 

I csm readily conceive of cases, where the 
differences in recollection between the coun- 
sel were so great after the lapse of several 
weeks, and the point so material, about 
which they differed, that the court might 
deem a new trial necessary to a right dis- 
posal of the case. But here, the court feels 
satisfied, where they differ on what is ma- 
terial, and it Is for the court in such case to 
decide on these differences. (Bond v. Cutler, 7 
Ma.ss. 205; [Inhabitants of the Fii-st Parish in 
Brunswick v. JIcKoan,] 4 Greenl. 508.) that, 
looking to its own minutes and the leading 
points made on each side, the course pureued 
at tlie trial was such as it has just explained 
under the different objections; and In respect 
ro riic nunits of the c:ise, as tried and set- 
tled in llie end, that no injustice is likely to 
happen from coming to the conclusion, not 
to disturb the verdict. Again, I csm con- 



ceive of cases In the hurry of a trial at 
nisi prius, and one like this of ten days' 
length, where some omission of the court 
or counsel must have had such an Influence 
on the verdict as to require a new trial. 
For there may be mistakes, not to say sins 
of omission as well as commission, In alL 
concerned in administering the laws. But 
the omissions, supposed to have occurred 
here in charging the jury on particular 
points, are not admitted by the counsel on 
the other side to have happened in some 
of the cases supposed; and. In the others, 
they related to questions as before shown, 
which did not arise on the evidence, and 
on which instructions ought not to be given. 
It Is well, also, In aU cases to remembei, 
that after a judge has charged the jury. In 
a written list of the points, on which m- 
structions are requested by either party, has 
not been handed to him in conformity to 
the practice in most of the states south of 
us, It is their duty after the charge is closed, 
to call his attention to any point which has 
been omitted, as some oversights are lilcely 
to happen where the points are numerous,- 
and the evidence to be commented on to 
the jury Is very abundant and complicated. 
Stanton v. Barrister, 2 Vt 464. If the 
counsel .do observe such omissions at the 
time, and do not* mention them, so that 
they may be corrected and suppHed at once, 
before the jury go out, it would be a very 
dangerous practice to let his client take the 
chance of a verdict, before naming them, 
and then, if losing the verdict, for the first 
time proceed to suggest the omission as a 
ground for a new trial. On the contrary, 
if counsel do not at the time observe any 
omissions, it Is pretty conclusive evidence, 
that the points omitted were not then deemed 
very material, since they did not make bo 
much impression on their minds as to cause 
them to notice that Instructions had not 
been given concerning them. 

My own opinion as to the importance of 
any points omitted, which were relevant, 
corresponds with this supposition, that they 
were of little weight, and did not alter the 
verdict In any respect. There are some cases 
on this point not uninstructive. Thus It has 
been settled, that it Is no ground for a new 
trial, If the judge omitted to charge on some 
points, unless the omission probably influ- 
enced or changed the verdict [Grimes v. 
Coyle,] G B. Mon. 301; Grab. N. Tr. 273; 
[Morrison v. Muspratt,] 12 Moore, 231; Arm- 
strong V. Toler, 11 Wheat [24 U. S.] 277; 
Calbreath v. Gracy, [Case No. 2,295;] [Den 
V. Sinnickson,] 4 Halst [9 N. J. Law,] 140. 
And that it is too late to remind the court 
of any omission after the jury have retired. 
State v. CutUn, 3 Vt. 534. In fine, the gen- 
eral rule as to new trials throughout is not 
to disturb the verdict, if It appears to be ac- 
cording to the justice of the case, and the 
ruling is only doubtful In point of law. 
[Rodgers v. Page,] Brayt 169; [Breckinridge 
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V. Anderson,] 3 J. J. Marsh. 710. Though, 
if the rulmg be clearly wrong, it will be, as 
a general rule, a good ground for a new trial. 
[Doe V. Buford,] 1 Dana, 481, 502; [GiUespie 
V- Gillespie's Heirs,] 2 Bibb, 89; [Wardell 
Y. Hughes,] 3 Wend. 418. But in examinhig 
the elementary hooks and cases on this sub- 
ject, it is highly important to discriminate 
what are the exceptions from what is the 
general rule on this last potat. Thus, as a 
general rule, though it will be a ground for 
a new trial, if illegal testimony is admitted, 
<[1] Grah. N. T. 236, 237, and cases cited; 
2 Wash, G. C. 276, IStevelie v. Read, Case 
No. 13,389]; HValker v, Leighton,] 11 Mass. 
140,) yet it is equally well established as an 
exception, not to grant a new trial if it be 
manifest that the illegal evidence has not 
prejudiced the case, ([Winchell v. Latham,] 
6 Cow. 682; [TuUidge v. Wade,] 3 Wils. 18; 
[Horford y. Wilson,] 1 Taunt. 12; [Strange 
V. Wigney,] 6 Bhig. 681.) Or if the legal 
objection is merely technical, e. g. as to ad- 
mitting a printed statute when an exemplifi- 
cation is proper; and when on a new trial 
the same result wUl probably happen. [Ack- 
loy V. Kellogg,] 8 Cow. 223; [Watkins v. 
Towers,] 2 Term R. 275; [Norria v. Badger,] 
6 Cow. 449. Or if the evidence became im- 
material, and the jury did not rely on it 
probably. [Marquand v. Webb,] IG Johns, 92; 
[Osgood r. Manhattan Co.,] 3 Cow. 621; 
Preston r. Harvey, 2 Hen. & M, 55. Or if 
there was enough to justify the verdict with- 
out it, on examining the report of the case. 
Doe V. Tyler, 6 Blng. 561. Or if the rejection 
was right, but on a ground different from 
that assigned. [Lessee of Ludlow's Heirs v. 
Park,] 4 Ham. [4 Ohio,] 5; [Longes v. Ken- 
nedy,] 2 Bibb, 608. So, if incompetent evi- 
dence be admitted, the court will not grant 
a new trial if it was not material. [State v. 
Chesley,] 4 N. H. 369; [Bunce v. Wolcott,] 
2 Conn. 31; [Jewett v. Stevens,] 6 N. H. 80, 
sed quaere; [Prince v. Shepard,] 9 Pick. 176. 
Or if no injustice anpears to have been done 
by it. Brown v. Wilde, 12 Johns. 455; [Den. 
v. Vancleve,] 2 South. [5 N. J. Law,] 765; 
[Barney v. Goff,] 1 D. Chip. 304; [Thurlow 
V.Massachusetts,] 5 How. [46 U. S.] 509; Ham- 
blett V. Hamblett, 6 N.H.333. Or If cumula- 
tive merely. [Lessee of Allen v. Parish,] 3 Ham. 
[3 Ohio,] 107; [Stone v. Stevens,] 12 Conn. 
219. Or if not controverted. [Crosby v. 
Fitch,] Id. 410. Or if the fact was proved 
also by other evidence. [Norris v. B:idger,l 
6 Cow. 449. So, [Horford v. Wilson,] 1 
Taunt. 12, and [Nathan v. Buckiand,] 2 
Moore, 153; Prince v. Shepard, 9 Pick. 176; 
[Supervisors of Chenango v. Bird sn 11,] 4 
Wend. 453; [Stiles v. Tilford,] 10 Wend. 
338. Again, it is a general rxtle to grant a 
new trial if there was any misdirection on 
the law to the jury. [1] Grah. N. T. 262, 
cases cited; [Boyden v. Moore,] 5 Mass. 365. 
But it is an exception, if no injustice seems 
to have been done by it, as if it was on a 
trifling or immaterial point; or did not affect 



the verdict; or if justice appeare to have 
been done. [Johnson v. Blackman,] 11 Conn. 
342; [Ohnsted v. Hoyt,] Id. 377; [Lee v. 
Chambers,] 3 J. J. Marsh. 500; [Dole v. Ly- 
on,] 10 Johns. 447; [Woodbeck v. Keller,] 
6 Cow. 118; [Hoyt v. Dimon,] 5 Day, 479; 
[High v. Wilson,] 2 Johns. 40; [Boyden v. 
Moore,] 5 Mass. 368; [Dudley v. Sumner,] 
5 Mass. 438, 487; [Estwick v. Caillaud,] 5 
Term R. 425; [McLanahan v. Universal 
Ins. Co.,] 1 Pet. [26 U. S.] 183; [1] Grah. N. 
T. 301, 341, 342, and cases cited; [Smith 
V. Frampton,] 2 Salk. 644; [Deerly v. Duch- 
ess of Mazarine,] Id. 646. Or the objec- 
tion was only technical. [Edmondson v. 
Machell,] 2 Term R. 4; [Cox v. Kitchin,] 
1 Bos. & P. 338, and note; [Robinson v. 
Cook,] 6 Taunt. 336; [Springer v. Rowdoin- 
ham,] 7 Greenl. 442; [Haynes v. Jenks,] 2 
Pick. 177; [Baylies v. Davis,] 1 Pick. 206; 
[Hoyt V. Dimon,] 5 Day, 479; [BroAvn v. Mc- 
Connell,] 1 Bibb, 265; [Owens v. Connor,] 
Id. 606. It is an exception, too, If the 
point was frivolous or litigious. [Coit v. Tra- 
cy,] 9 Conn. 1; [Aylwin v. TJlmer,] 12 ]Mass. 
22; [Tyler v. Ulmer,] Id. 163; [Hyatt 
V. Wood,] 3 Johns. 239; [Jaques v. Todd,] 
3 Wend, 83; [Goodrich v. Walker,] 1 Johns. 
Cas. 250; [Hunt v. Burrel,] 5 Johns, 137; 
[Robbhia v. Tread way,] 2 J. J. Marsh. 546. 

Furthermore, if I could find errors in the 
instructions to the jury, not specified, which 
led or were likely to lead to injustice, such 
as my remarks, that the improvement was 
useful in itself, though in fire-arms or instru- 
ments of war and deatli, because increasing 
the powers of high civilization over barba- 
rism, and thus tending to preserve and per- 
petuate all the benefits of the former from 
the destruction which, in former ages, often 
assailed it from rude force; and my other 
remark, that if this invention was not use- 
ful to the community in making pistols, the 
defendants would not be likely to use it; 
or if other presumptions of error existed, 
because the finding for the plaintiff by the 
jury was unexpected and strange, when In 
fact the plaintiff alone had taken out any 
patent for this improvement, and had first 
brought it into general use, and the defend- 
ants had not pretended themselves to have 
j invented it; or because the giving so much 
damages for a violation of so useful a patent, 
was matter of surprise, when the whole 
amount was not likely more than to indem- 
nify him for all his costs and expenses in so 
protracted and severe a litigation, and much 
less all his losses of larger sales and profits, 
I say, if injustice was thus apparently 
stamped on any part of the proceedings by 
obsei-vations not objected to, or by occur- 
rences, which the court is now conscious 
were wrong, It would make me hesitate in 
refusing anotlier trial. But when the whole 
aspect of the case is the other way, it seems 
to bo my duty, in the exercise of a sound dis- 
cretion, not to disturb what the jury have 
decided. 
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The second motion for the allowance of a 
bin of exceptions to be now filed, so as to 
embrace these reasons assigned for a new 
trial, in order to bring a writ of error on 
them, involves several considerations, dif- 
ferent from those in the naked motion for 
n new trLil. This second motion Is fomided 
upon the special proviso to the seventeenth 
section of the patent act of July 4, 1836. 
That section allows a writ of error and ap- 
peals "to the supreme court of the United 
States in the same manner and under the 
same circumstances as is now provided by 
law in other judgmeats and decrees of the 
circuit courts, and in all other cases in 
which the court shall deem it reasonable to 
allow the same." This presents a novel ques- 
tion. I am not aware of any case, and none 
is referred to on either side, where this por- 
tion of the patent law has received a con- 
struction in any court during the ten years 
since its passage. In the absence of any de- 
cision, I am inclined to the opinion, that 
however anxious my wishes are to facilitate 
attempts of parties to have a revision of 
the decisions of this court whenever dis- 
satisfied with them; yet I am limited by 
congress in my power to allow it, and must 
confine the indulgence to cases where it 
appears to the court to be "reasonable," 
looking to the subject-matter of this provi- 
sion, and the general law as to appeals. Op- 
posing parties, also, have an interest in this 
matter against further delay and expense; 
and the public has a policy as to limited 
jurisdiction in suits, wliich is to be respected; 
and, therefore, without yielding to my own 
wishes to permit a writ of error or appeal 
In all cases, I must execute the act of con- 
gress as it exists in regard to the public In- 
terest and the convenience and rights of 
parties. 

What then is reasonable as a general rule 
in respect to this request? Adverting to the 
manifest policy of the law as to appeals and 
writs of error, independent of this particular 
provision, it will be seen, that most cases 
are to be disposed of finally, In the states 
where one of the parties resides, as less ex- 
pensive and more convenient, unless the 
amount in controversy be as large as §2,000, 
or unless the judges disagree in their opin- 
ions. There is nothing in the public policy 
as to the sum being now too large, which 
limits appeals, and hence causing a dispo- 
sition to carry up cases of smaller pecuniary 
lmi>ortance. On tne eonti'ary, two thousand 
dollars was regarded as high here in 1789, 
as three or four thousand would be now. 
The necessaiy delay of justice in the su- 
premo court, beyond what once existed be- 
fore the country grew to be so much larger 
and wealthier, increases the grievance of 
being corapellea to go there unless required 
by strict law. I regard these objections 
more than any additional expense In further 



hearings there, at such a distance, instead 
of nearer home, as the attendance of wit- 
nesses and parties is not required there. 
But they all show, tliat in a case where the 
amount, as here, is little over half of what 
was required in 1798 to carry a case up, it 
should not be deemed reasonable to aid in 
doing it, unless to promote some great end 
or interest, not involved simply in the pay- 
ment of the sum, found as damages in this 
particular case. One of those ends un- 
doubtedly is, uniformity in the construction 
of our great system of patent laws through- 
out the United States, and because questions 
connected with the patent laws themselves, 
when decided, govern numerous other 
cases and much larger amounts than are 
disclosed In any one verdict 

These considerations show that the excep- 
tions to be allowed, using a reasonable dis- 
cretion, ought to relate to constructions of 
the patent laws. If not to be confined to 
these, why limit the indulgence to patent 
cases? There is no reason why, as to the 
other incidental questions, not relating to pat- 
ents, the parties In these suits should enjoy 
privileges concerning their decision, not en- 
joyed by other suitors as to such questions. 
Why should it be permitted, then, as to mat- 
ters casually connected witii suits upon the 
patent acts? Why, If adverting to the pub- 
lic interests, or the rights of opposing par- 
ties, prolong litigation on such points at great 
inconvenience, delay, and expense? So it is 
discreet and reasonable to confine the ap- 
peals, even on patent questions omder the 
patent laws, to such as involve important 
and not trifling matters, connected with those 
laws, not mere technical difficulties; also to 
such as involve questions really doubtful. 
If the discretion concerning what Is "reason- 
able," which is to be exercised by the court, 
is not to extend to a selection of cases hav- 
ing questions, that really relate to the patent 
laws, congress would have provided, that ap- 
peals should exist in respect to all patent ac- 
tions without distinction.* Looking to the 
first test, none of the causes assigned for a 
new trial, are to be considered in deciding 
as to a bill of exceptions, but the 5th, 6th, 
7th, and 9th, as none others relate to the 
construction of the patent laws. Now the 
fifth, as it will be seen, if allowed in any 
form, must be in one already substantially 
settled by the supreme court in Stimpson v. 
Westchester R. Co., 4 How. [45 U. S.] 380, be- 
fore cited; and one, probably not controverted 
by the defendant, when explained as it is un- 
derstood by the court. The sixth, as has 
been sliown, either attempts in Its present 
form to raise a point about a "public use" 
of the plaintiff's patent, which was not 
made at the trial; or if it merely relies on the 
position, that a prior invention is not valid 
when a subsequent one Is made, but not 
patented, before the fii*st one is patented. 



ALLEN (Case No. 219) 



[1 Fed. Cas. page 464j 



it seems too clear against the defend- 
ant to hang a doubt on. The seventh is 
now abandoned. The eighth is for a sup- 
posed omission to Instruct the jury on partic- 
ular points, and not for mis-instructions, and 
of course cannot be ground for a bill of ex- 
ceptions independent of what has before 
been said against the intrinsic character of 
the rulings desired upon it The case does 
not therefore, seem to contain matter to 
make it a reasonable one for granting this 
privilege. Both motions are refused; and 
judgment must be entered on the verdict 



Case No. 218. 

ALLEN V. BROOKLYN. 

[8 Blatchf. 535; 4 Fish. Pat Cas. 598.]* 

Circuit Court E. D. New York. " July 12, 1871. 

Patekts fok Inventions — Inpringbment Br 
BoAKD OF Education— Liability of Cixr. 

The city of Brooklyn is not liable to the 
patentee of a patented seat, for the use thereof 
in the public schoolp of the city, under the di- 
rection of the board of education, which pur- 
chased and owns the seats, the corporation of 
the city not using the seats, and having no pow- 
er, by law, to direct the discontinuance of thexr 
use. 

[In equity. Bill by Aaron H. Allen against 
the city of Brooklyn to enjoin infringement 
of letters patent No. 12,017. Injunction re- 
fused.] 

John A, BeaU, for plaintifiC. 
William C. De Witt, for defeudants. 

BENEDICT, District Judge. I am of the 
opinion that this action cannot be main- 
tained against the city of Brooklyn— not, 
however, by reason of any exemption from 
liability secured by the act of 18G2. (Bliss v. 
City of Brooklyn, [Case No. 1,544,]) but be- 
cause the use of the complainant's patent 
seats in the public schools of the city, un- 
der the direction of the board of educa- 
tion, to which body the seats belong, does 
not create a liability on the part of the cor- 
poration of the city of Brooklyn to pay the 
complninant for the use of his patent The 
injunction prayed for, if granted, would be 
of no effect, as the corporation of the city 
has no power, by law, to direct the discon- 
tinuance of the use of the seats. The seats 
are not used by the corporation of the city, 
but by the board of education, the pur- 
chaser, and any injunction, to be effectual, 
must issue against that body. 

fNOTE. For other cases involving this pat- 
ent see note to Allen v. New York, Case No. 
232-] 

'[Reported by Hon. Samuel Blatchf ord. Dis- 
trict Judge, and here reprinted by permission.] 
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ALLEN V. The CANADA. 

[Bee, 90.]* 

District Court D. South Carolina. March, 1798- 

SaijVage Bekvice — What Constitutes — Com- 
pensation. 

1. Compensation granted for keeping com- 
pany with the distressed vessel, at the earnest 
request of her captain. 

[2. Cited in The Williams, Case No. 17,710, 
as authority for remedy in rem for services 
not upon or in contract with the ship, nor upon 
which the salvation of the vessel depended.] 

[In admiralty. Libel for compensation for 
services. Decree for libelants.] 

From the pleadings and evidence it ap- 
peared that the Canada, [John] Sewall, mas- 
ter, on a voyage from Jamaica to Eugiaua, 
having lost her rudder, and sprung her fore- 
mast in a storm, was obliged to bear away 
for the first port. She came to anchor otf 
the bar of Charleston; when the captain 
came ashore for assistance, and returuea 
with a new rudder, six fresh hands, and a 
pilot The ship, in another storm, parted 
her cables, and was driven out to sea. Aft- 
er several days she fell in with Allen's brig, 
bound from New iork to Charleston, and 
entreated AUen to stay by the ship, and as- 
sist, if necessary, ?n conducting her back to 
the bar. With this he readily complied; 
kept company all day, and carried a light 
through the night The next day they made 
the lighthouse; and, the wind being more 
moderate, the brig towed the ship towards 
tne bar for two or three hours; after which 
the ship anchored, and the brig came up 
to Charleston, 'xhe ship arrived, without 
further assistance, on the following day; and 
the present suit is brought for compensation. 
Salvage was claimed in. the libel, but that 
groimd was abandoned. Though the captain 
of the ship had expressed great solicitude to 
have the brig in company, yet the pilot and 
others from Charleston, who went to her 
assistance, concur in saying tliat the ship 
was in no immediate danger. She carried 
sail, notwithstanding the injury done to the 
foremast, and was manageable, notwith- 
standing the loss of her rudder. Thougli 
leaky, she was cleared of water by pumping 
half an hour in every hour, and that with 
a single 'pump; the cargo was not at all 
damaged- The crew of the ship, however, 
acknowledge that they derived much com- 
fort from the presence of the brig, as they 
could rely upon her aid in case of greater 
danger. The two vessels were together a 
day and a half; but the brig never went 
out of her course, nor did she receive the 
least damage. Three hundred dollars had 
been offered by way of compensation, but 
refused. 

The judge decreed four hundred, and or- 
dered the defendant to pay costs of suit 

^[Reported by Hon. Thomas Bee, District 
Judge.] 
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Case No. Z23. 

ALLEN V. CROGHAN. 

[5 Cranch, 0. C. 517.]^ 

Circuit Court, District of Columbia. Nov. 
Term, ■ 1838. 

Judgment — Executioit — Garnishment— Inter- 
est. 

When the judgment against tlie principal is 
for ft larirer sum tiian the real debt, to be re- 
leased on payment of the real debt, with in- 
terest until i>aid, upon which judgment an at- 
tachment is issued by way of execution, under 
the Maryland act of 1715, c. 40, § 8, and judg- 
ment of condemnation is rendered of the ef- 
fects in the hands of the garnishee, and execu- 
tion is issued thereupon, the marshal may levy 
the whole debt and interest to the time of pay- 
ment, if there are effects of the principal to 
that amouut in the bauds of the {garnishee. 

This was an attachment is.sued by way 
of execution under the Maryland act of 1715, 
c 40, § 8, to condemn the effects of Isaac 
S. NlchoUs, in the hands of George Croghan, 
his garnishee, upon a judgment obtained 
against NichoUs tor $1,000, damages and 
costs, to be released on the payment of $560, 
with interest thereon from the 7th of April, 
1832, until paid. 

Judgment of condemnation having been 
obtained, Mr. C. Cox, for the garnishee, con- 
tended that the marshal could not levy in- 
terest upon the delrt accruing after the day 
upon wlilch the judgment of condemnation 
was entered up. 

But THE COURT decided and said, that 
as the original judgment was for a larger 
amount than the real debt, to be released 
upon payment of the real debt, with inter- 
est from a certain day until paid, the Inter- 
est may be levied up to the day of payment, 
If there are sufficient effects In the hands 
of the gai-nisbee. 
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ALLEN V. DALLAS & W. R. CO. 

[3 Woods, 316.]* 

Circuit Court, W. D. Texas. Aug., 1878. 

Railroads — Bonds and Moutoaqes — Foreclo- 
SURK— Receivers. 

1. Service of notice or process upon the officer 
of a railroad company, authorized by its cliarter 
or the law to receive service, is good, although 
Buch officer may fraudulently conceal the fact of 
such service from other officers of the com- 
pany. 

2. But where such officer fraudulently con- 
ceals the service upon him of a motion for the 
appointment of a receiver of the property and 
effects of the railroad company, and by means 
of such concealment the company fails to resist 
such appointment, and claims that the same is 
an invasion of its rights, and ought not to have 

'[Reported by Hon. William Cranch, Chief 
Judge.J 

'[Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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been made, the court will re-open the case and 
allow the company to move to vacate the ai>- 
pointment. 

_ 3. An unreasonable delay in making the mo- 
tion to vacate the appointment of the receiver 
will be regarded as an acquiescence in such ap- 
pointment. 

4. Persons who hold negotiable railroad bonds 
as collateral security for the payment of debts 
due them by the railroad company, are bona 
fide holders for value, and are entitled to en- 
force the payment of the bonds as Ion,*? as the 
debts for which they were hypothecated remain 
unpaid. 

5. Where a deed of trust executed by a rail- 
road company mortgaged its income and profits, 
as well as its railroad and other property, to 
secure the payment of the principal and interest 
of its bonds, and authorized the trustees, in 
default of the payment of the interest, to take 
possession of the mortgaged property, and ap- 
ply the income to the iiayment of the interest: 
Hcld^ upon the application of the trustees, that 
such default was a sufficient ground for the 
appointment of a receiver. 

6. In such a case, the appointment of a re-" 
ceiver should not be denied because it is not 
shown that the property mortgaged is insuffi- 
cient to pay the mortgage debt, or that it is in 
jeopardy, or that the company is insolvent, or 
because the amount due on some of the bonds 
is in dispute. 

7. The charter of a railroad company con- 
ferred OH it a large grant of land, but provided 
that unless twenty miles of its road were com- 
pleted and in order for use before a date named, 
both the charter and the land grant should be- 
come forfeited. The company had issued and 
sold 250 bonds of $1,000 each, which were se- 
cured by a deed of trust on its road and other 
property. The company was insolvent. About 
two miles of the twenty miles of its track re- 
mained to be built, and little over one month 
of the time limited for the completion of the 
twenty miles remained. The company was un- 
able to procure the means to build the remain- 
ing two miles, the contractor for building the* 
road had failed and had abandoned his con- 
tract, and there was imminent danger of the- 
forfeiture of the charter of the company and- 
of its grant of lands. Held, that under these- 
circumstances, it was the duty of the court,, 
upon the application of trustees of the bondhold- 
ers, to ai>noint a receiver, with authority and" 
orders to complete the twenty miles of road: 
within the time limited by the charter. 

S. Where a contractor for constructing a rail- 
road was entitled, under his contract, to the 
possession of the road until his contract was 
completed, and he received from the railroad! 
company a large number of bonds which were- 
secured by a trust deed on the road, which au- 
thorized the trustees to take possession of the- 
road upon default in the payment of the inter-^ 
est on the bonds, and the contractor transferred 
the bonds for value: Held, that his right to- 
the possession of the road, under his contract 
with the company, was subordinate to the right 
of the trustees to the possession upon default 
in the payment of interest on the bonds. 

[In equity. Suit hy Thomas Allen an^ 
George H. Nettleton against the Dallas & 
Wichita Railroad Company for foreclosure- 
of mortgage.] Heard at chambers, on mo- 
tion of defendants to vacate order for ai>- 
pointment of receiver. [Motion overruled.l 

On May 24, 1878, the complainants filed 
their bill, and moved at chambers, before 
the circuit judge, for the appointment of a 
receiver of the property and effects of the- 
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defendnnt railroad company. Counsel ap- 
peared for the railroad company and the 
defendant Malcolm Henderson, who was a 
contractor for the constiniction of the rail- 
road, and was alleged to be in possession 
of Its track and other property, and, upon 
the showing made by the bill and the testi- 
mony submitted, the com:t appointed a re- 
ceiver, the defendants' counsel making no 
opposition. The receiver toolc possession of 
tne property of the defendant railroad com- 
pany on May 27, and proceeded, under the 
authority of the orders of the court, to 
expend about §5,000 thereon. Afterwards, 
on June 26, a notice was served on com- 
plainants that, on July 8, the defendant 
railroad company and SUas Reed, also a de- 
fendant, would move the court to vacate 
the order for the appointment of a receiver 
upon the answers and affidavits on file. 
Complainants and defendants being both rep- 
resented by counsel, the motion of the de- 
fendants was heard upon July 8, the day 
named in the notice. 

The bill was filed by Thomas Allen and 
George H. Nettleton, citizens of Missouri, 
as trustees named in a deed of trust exe- 
cuted by the defendant railroad company to 
secure its first mortgage bonds. The bill 
averred, in substance, that the Dallas & 
Wichita Railroad Company was duly incor- 
porated by the state of Texas to constmct 
and use a railroad from Dallas, in said state, 
northwestwardly through the town of Den- 
ton to any point on the waters of the Red 
or Canadian rivers, within the territory of 
Texas. Tliat the company had constructed 
a railroad from Dallas to an unnamed point 
about 18 miles distant, in a northwestwardly 
direction, and was maintainmg and using 
the same. That tue legislature had granted 
to the railroad company sixteen sections of 
land, of 640 acres each, for every mile of 
railroad constructed by it, in accordance 
with the provisions of the act making the 
grant, and that tlie company had received a 
portion of said lands. On June 5, 1877, as 
the bill alleged, th.?. railroad company had 
constructed ten miles of its road, and for 
the purpose of securing l.'JoO bonds, of $1,- 
000, each, to be issue 1 by it, in order to raise 
money thereon to complete its line of road, 
did, being duly authorized so to do, execute 
and deliver to complainants, as trustees, a 
deed of trust upon all the right and title 
which the company haa or might thereafter 
acquire in lands granted to it by the state 
of Texas by act approved May 24, 1873, and 
also upon the railroad of said company then 
ox thereafter to be constructed from the 
city of Dallas, for the distance of one hun- 
dred miles in a norlliwestwardly direction, 
and aU its equipments then owned or to be 
thereafter purchased, and "all the income, 
revenue and tolls at said rjiilroad and prop- 
erty and all the franchises and rights" of said 
company, and all property of any description 
acquired and to be thereafter acquired by it 
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The bonds were made payable to complain- 
ants as trustees, or bearer, on July 1, 1397, 
at the office of the Union Insurance Compa- 
ny in New York, with interest at the rate 
of seven per cent per annum, payable semi- 
annually at the piaco aforesaid, on the first 
days of January and July of each year, and 
as the bonds declared, "on the presentation 
and surrender of the annexed coupons as they 
severally fall due;" and in ease of default 
in the payment of any semi-annual install- 
ments of interest ^nhich had become due 
and had been demanded, and in case such in- 
terest should remain impaid for three 
months after such default and demand, then 
the principal of the bonds might be declared 
and made due in the manner provided in 
the deed of tnist. The deed of trust also 
provided that upon default in the payment 
of the principal or interest, and a continu- 
ance of such default for the period of three 
months, then aU of said bonds should imme- 
diately become du-?, and it should be c>m- 
petent and lawful for said trustees to e xter 
upon and take possession' of the premises 
and property convoyed by the trust deed, 
and upon the written request of the hold- 
ers of one-tenth of said bonds, at any time 
outstanding and unjiaid, it was made the 
duty of said trustees to enter upon and take 
possession of all tne trust property, and to 
have, use and employ the railroad and all 
its appurtenances and property thereto be- 
longing and proper for its use, and to man- 
age and operate the same, and to apply 
the proceeds thereof pro rata to the payment 
of the principal and interest of the bonds 
outstanding and impaid, for all which they 
were to receive a reasonable compensation. 
Or they might cause the trust property, or 
so much as might be necessary to pay the 
amoimt due and unpaid on said bonds, to 
be sold after ninety days' notice, and upon 
such sale to make and deliver to the pur- 
chaser a deed in fee simple for the same, 
and to apply the proceeds of such sale, after 
paying the costs and expenses of the sale, 
to the payment of the principal and interest 
of said bonds. The deed of trust further 
provided that it should be lawful for the 
railroad company to manage and use said rail- 
road and property, and to receive and dispose 
of the current revenues thereof until default 
in the payment of the principal or interest of 
said bonds, or som(- of them. After tlie 
said deed of trust aad been duly executed 
and recorded, the railroad company, accord- 
ing to the averment& of the bill, executeu 
and sold in the market, for a valuable con- 
sideration, its two hundred and fifty bonds 
of one thousand dollars each, all dated July 
5, 1877, payable, both principal and interest, 
as above stated, and the bonds are all out- 
standing, and are now owned by bona tide 
purchasers for value. The railroad company 
made default in the payment of the interest 
due on said bonds on January 1, 1878, and 
payment thereof was demanded, and such 
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di'fiuilt continued more than three months 
aftt'i* such demand, and it was therefore 
claimed and averred that all said bonds, 
both principal and iiiterest, had become due, 
and it was averred that aU the holders of 
the bonds had united in a request to the 
complainants, as trustees, to enforce the said 
■deed of trust and the trust tliereby created. 
The bill further alleged that the defendant 
aialcolm Henderson was and had been in 
possession of the company's railroad, receiv- 
ing the tolls and profits tliereof ever since 
the execution of said mortgage, nnder a 
contract whereby he was to construct said 
railroad for a certain consideration, and in 
the mean time, and while such construction 
was going on, to possess and use the same, 
and said Henderson had not only failed to 
provide for and pay the interest on the 
' bonds issued by the company, but had 
stopped the further construction of the rail- 
road. The charter of the railroad company, 
and the acts of the legislature amendatory 
thereof, declared that unless twenty miles 
of its railroad should be fully completed 
and in operation by the first day of July, 
187S, the charter, with the land grant there- 
to attached, shoidd become forfeited, where- 
by the security of the bondholders would 
be wholly lost. Henderson, in tlie construc- 
tion of the eighteen miles of said railroad, 
had contracted many debts for labor and 
materials; suit had been brought on the 
same agjiinst the railroad company, and 
judgment obtiined thereon against the com- 
pany, although said debts were the debts of 
Henderson, and executions had issued on the 
Judgments, and the railroad had been levied 
on and advertised for sale. The complain- 
ants further alleged tliat they were appre- 
hensive, not only that the charter of said 
railroad company would become forfeited, 
but that the income and tolls of said rail- 
road would be wholly diverted from the 
payment of the interest on the bonds, and 
applied to the payment of said judgments 
and other unsecured claims against said 
Henderson and the railroad company. Hen- 
derson, Silas Reed and other persons, who, 
it was alleged, had, or claimed, some inter- 
est or lien upon the railroad, were made de- 
fendants to the bill, and the bill prayed for 
the appointment of a receiver to take pos- 
session of the railroad and other property of 
the railroad company, and to manage and 
use the same, and for a foreclosure and 
sale of the property covered by the deed 
of trust This bill was verified by the oath 
of Geo. H. Nettleton, one of the complain- 
ants, who swore that he had read and knew 
the contents thereof, and that he believed 
the same to be true. 

Upon the statements of the bill, and the 
production of the coupons due January 1, 
1878, with the protest of the .notary show- 
ing demand of payment on that day and 
non-payment, and proof that the holders of 
all the bonds had united in a request to 



the trustees, complainants, that they should 
enforce said deed of trust and the trusts 
thereby created, and no objection being made 
by either the railrojid company or the de- 
fendant Henderson, the court appointed Ira 
Harris, the secretary of the Kansas Rolling 
Mill, receiver of the said trust property. 

The grounds of the motion to discharge 
the receiver were: 1. That the railroad 
company was not served with notice of the 
motion to appoint a receiver, and the ap- 
pointment, so far as it was concerned, was 
ex parte. 2. That the railroad company had 
never negotiated any of its bonds, and that 
there had been no default on its part. 3. 
That there was, in fact, no necessity for the 
appointment of a receiver, and upon all the 
facts of the case one should not have be^i 
appointed. 

Alexander White, for the motion. 

J. Brumback and O. W. Blair, contra. 

WOODS, Circuit Judge. 1. The facts con- 
cerning notice to this company, of the mo- 
tion for the appointment of a receiver, were 
these: A notice was served on J. W. Cal- 
der, the vice-president of the company, on 
May 18, 1878, in the city of Dallas, Texjis, 
where the principal office of the defendant 
railroad company was, during the absence 
from, the city of W. H. Gaston, the presi- 
dent, and Calder authorized counsel to ap- 
pear for the railroad company. The service 
of a notice upon the vice-president of the 
company, under these circumstances, was a 
good service upon the company, according 
to the statutes of Texas and the by-laws ot 
the company. No objection was made by 
Calder to the form of the notice or the man- 
ner in which it was served on him. Neither 
the complainants nor their counsel were re- 
sponsible for what Calder did after this 
notice was served on him. He was the rep- 
resentative of the company, appointed by it, 
and if he was an unfaithfifl agent, the prin- 
cipal of the agent, according to the general 
law, and not other parties, must suffer by 
his neglect or misconduct. There is no proof 
and no claim that either the complainants 
or their counsel were in any complicity with 
Calder to prevent notice of the motion for 
a receiver from coming to the knowledge 
of other officers of the company. The proof 
shows that Calder was acting as agent for 
one of the bondholders, and that he did not * 
communicate the fact that a motion was to 
be made for a receiver to any other officer 
of the company. There is no doubt, also, 
!iiat if tlie president and other agents of 
the company had received notice of the mo- 
tion, the company would have resisted it, 
and there is little doubt that Calder purposely 
kept them in ignorance of the fact that the 
motion was to be made. This is the convic- 
tion left on my mind by all the evidence. 
Waiving for the present any consideration 
of the delay of the defendants hi giving 
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notice of tholr purpose to make tiie present 
motion, under tlie circumstances of tlie case, 
if now, any of the defendants in interest 
can make it appear that tlie appointment 
of a receiver by the court was an invasion 
of tlieir rights, that the facts did not justify 
such an appointment, and that the same 
was unadvisedly and improvidently made, 
I think they ought to be heard and the ap- 
pointment revoked, and the condition of 
things before the appointment, as far as 
possiWe, restored. The question, therefore, 
is presented whether, in view of all the facts 
now made to appear, the court should in 
the first instance have appointed a receiver. 
To sustain its side of this issue, the railroad 
company has filed its own answer, sworn 
to by "W. H. Gaston, its president, the an- 
swers of SUas Reed, A. T. Obenhain and 
Jules Schneider, and the affidavits of W. H. 
Gaston, president, and Geo. Sliields, secre- 
tary of the railroad company, and W. M. 
Johnson, engineer. The complainants, to sus- 
tain the appointment of the receiver, offer 
the bill verified, as before stated, by one of 
the complainants, and the affidavits of Wal- 
lace Pratt, C. W. Blair, J. W. Calder, Ira 
Harris, W. Ij. Doane, J. Bmmback, J. B. J. 
Fenton and G. F. Stevens. They also again 
produce 250 coupons due January 1, 1S7S. 
cut from the first mortgage bonds of the 
railroad company, with evidence of their 
presentation for payment and of their non- 
payment. 

2. The claim that the railroad company 
has never issued its bonds and that no de- 
fault has been made in the payment of the 
coupons is entirely unsustained. On the con- 
trary, the proof is conclusive not only that 
the bonds were issued by the company, but 
that it received full value for every bond 
Issued. The facts, as shown by the testi- 
mony, are as follows: One Alexander Cal- 
der was a creditor of the railroad company 
to tlie amount of twenty thousand dollars, 
for which he held the obligation of the com- 
pany, secured by a mortgage duly recorded 
on February 12, 1876, on the company's road 
and property; and that, to secure a release 
and cancellation of this mortgage, the rail- 
road company caused to be transferred to 
him sixty of the first mortgage bonds in suit, 
to be held by him as collateral security for 
the payment of his claim. This stipulation 
was carried into effect. The six^ bonds 
■ w<ere delivered to W. E. Hughes, as trustee 
for Alexander Calder, who thereupon dis- 
missed a suit which he (Calder) had com- 
menced in this court to foreclose his mort- 
gagie, and entered a release of the mortgage 
on record. Afterwards, about April 1, 1878, 
the railroad company having failed to com- 
ply with the stipxdations which said bonds 
were pledged to secure, the same were, in 
strict conformity with the terms of the con- 
tract of pledge, sold in New York city after 
due notice by an auctioneer, and bought in 
by said Alexander Calder, who thereupon 



became their absolute owner. As to the re- 
maining one hundred and ninety bonds, the 
proof shows that they were delivered by the 
railroad company to Malcolm Henderson, the 
contractor for tiie construction of the rail- 
road, in payment of the work done and to 
be done by him, and to enable him to pro- 
cure materials to carry on and complete his 
contract for the construction of the rail- 
road, and that by the assent of Henderson 
and of the railroad company, the one hun- 
dred and ninety bonds were transferred to 
Ira Harris, the agent of the Kansas RolUng 
Mill, as trustee, to hold as collateral security 
for the payment of certain notes given by 
Henderson to the Kansas Rolling Mill Com- 
pany, for iron furnished for the railroad, 
and which had been laid down in the track, 
and with power to sell said bonds at public 
or private sale in the event the said notes 
of Henderson were not paid at maturity, 
the proceeds of the sale to be applied to the 
payment of Henderson's notes. In fact, all 
the Iron used in laying the track of the rail- 
road was furnished by the Kansas Rolling 
Mill Company, and it has received nothing 
therefor except the notes of Henderson, se- 
cured by the transfer of the said one hun- 
dned and ninety bonds. Henderson paid 
nothing on his notes to the Kansas Rolling 
Mill Company, and on May 3, 1878, the one 
hundred and ninety bonds were sold to one 
W. L. Doane, who claimed to be the holder 
and in possession of the same. There is 
nothing in the record to show that, while 
Alexander Calder and the Kansas Rolling 
Mill Company held these bonds, they were 
not holdei-s for value without notice, nor is 
there anything in the record tending to show 
that there are any defenses whatever which 
the railroad company could set up, even as 
against Henderson, the first transferee of the 
bonds. On this state of facts, which is 
clearly shown by the proof, and which there 
is no satisfactory evidence to contradict, it 
is hard to conceive on what grounds the 
railroad company can claim that it never is- 
sued or negotiated its bonds. Even if the 
bonds were still held by Alexander Calder 
and the Kansas Rolling Mill Company as 
collateral security, they would be bona fide 
holders for value and entitled to enforce the 
payment of the bonds, as long as the debts 
for which they were hypothecated were un- 
satisfied: Wheeler v. Newbould, 16 N. Y. 
392; Alexandria, etc., R. Co. v. Burke, 22 
Grat. 254; Goodman v. Simonds, 20 How. 
[61 U. S.] 343. The claim is further inter- 
posed by the railroad company that there 
was an understanding that the coupons due 
January 1, 1878, were to be cut from said 
bonds delivered to the Kansas Rolling Mill 
Company before the same were so delivered. 
The proof utterly fails to sustain this claim. 
The agent of the Kansas Rolling Mill, who 
was engaged in transacting this business, 
swears that they never heard of any such 
understanding until it was set up in the an- 
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swer of the railroad company, and the joint 
written order of Henderson and Gaston, the 
president of the railroad company, dated No- 
vember 2, 1877, Is produced, diiiecting the 
trustees of the trust deed to deliver to Har- 
ris, trustee for the Kansas Rolling Mill Com- 
pany, the one hundred and ninety bonds in 
question, *'to be held by him as collateral 
security for the payment of iron delivered 
in "Dallas to the said company, pursuant to 
contract." In this order nothing is said 
about detaching the coupons due January 1, 
1S7S, and the proof shows that the rolling 
mill company was entitled to the possession 
of one hundred and twenty-five of these 
bonds as early as May, 1877. As to the six- 
ty bonds held by Alexander Calder. it is 
not claimed that the coupons due January 1, 
1878, were not properly transferred with 
thorn. I conclude, therefore, that the 250 
bonds of the railroad company were issued 
nnd put in circulation, that they are held 
bona fide and for value by either Alexander 
Calder and the Kansas Rolling Mill Com- 
pany or those to whom they have been 
transferred, and tliat default has boon made 
by the company in the payment of the in- 
terest due January 1, 1878. 

3. It remains to consider whether there 
WHS any necessity for the appointment of a 
roci'lver, and whether, under all the circum- 
s^.lucos as they now appear, a receiver should 
have beeu appointed. In my judgment, in- 
dependent of any necessity for the appoint- 
ment of a receiver to protect and preserve 
the tnist property, it was the right of the 
bondliolders, under the terms of the trust 
deed, to have a receiver appointed to take 
possession of the trust property. The rights 
of holders of negotiable bonds issued by a 
i-ailroad company and secured by a raort- 
gsige on its property are not to be measured 
by the same niles as are applied to an ordi- 
nary mortgage of a farm or house and lot, 
to secure one or two notes held by one mort- 
gagee. In this case the trust deed pledged 
the receipts and income of the railroad prop- 
erty for the payment of the principal and in- 
terest of the bonds. It declared that after 
three months' default in the payment of the 
principal or interest on the bonds, or any 
part of either, upon the written request of 
one-tenth of the holders of the bonds, it 
should be competent and lawful for the trus- 
tees to outer upon and take possession of the 
trust property, and upon the written request 
of on(!-tentIi of the holders of the bonds, it 
should be the duty of the trustees to enter 
upon and take possession of the trust prop- 
■erty, and to use and employ the said railroad 
and the property and appurtenances proper 
for its use, to make all necessaiy repairs, pay 
all pri>per expenses of the management 
thereof. Including taxes, and to apply the 
proceeds to the payment, pro rata, of the 
principal and interest due on the bonds. In 
sliort, it was made the duty of the ti-ustees, 
in the contingency named, to exercise the 



rights and perform the duties of receivers 
appointed by the court. These provisions 
were inserted in the deed of trust to give 
credit to tlie bonds, to enhance their value 
and induce capitalists to purchase them. 
They constituted a part of the consideration 
which the railroad company offered to pur- 
chasers of its bonds: State v. Northern Cent 
R. Co.. 18 Md. 193; Dumville v. Ashbrooke, 3 
Russ. 99, note. A mere default in the pay- 
ment of the debt is no ground for the ap- 
pointment of a receiver, but this is not true 
where there is a stipulation in the mortgage 
that tlie mortgagee shall have the rents: 
Whitehead v. Wooten, 43 Miss. 523; Morri- 
son V. Buckuer, LCase No. 9,844.] 

Are all these provisions of tlie deed of trust 
to be disregarded? If not, are the rights of 
the bondholders impaired by the fact that 
the trustees, instead of taking possession of 
the trust property, as they had a right, and 
it was their duty to do, have applied to- this 
court to assist them in the execution of the 
trust whose duties they had assumed. These 
trustees might, as is sometimes done, have 
first .taken possession of the trust property, 
under the authority of the trust deed, and 
upon written demand of one-tenth of the 
bondholders, and afterwards filed their bill 
asking the court to protect their possession 
and aid and instruct them in the discharge of 
their trust. Such a course would have been 
perfectly proper and competent. But having 
chosen to file their bill in the first instance, 
neither they nor any bondholder has lost any 
right, and it is the clear duty of the court to 
give tJiem all the rights conferred by the 
deed of trust By the terms of this trust 
deed the bondholders, upon default In the 
payment of interest, are entitled to have the 
income and profits of the trust property ap- 
plied to the payment of their debt This can 
be done only by possession taken of the tnist 
property, either by the trustees or a receiver. 
By a failure to take possession the bondhold- 
ers are in danger of losing their right to the 
Income and profits: American. Bridge Co. v. 
Heidelbach, 94 U. S. 798. It is evident that 
the rules applicable to the appointment of a 
receiver upon an ordinary mortgage do not 
apply here. The bondholders are not pre- 
cluded from the appointment of a receiver 
because it is not shown that the property Is 
insufficient to pay the mortgage debt that the 
mortgagee [mortgagor] is insolvent, or that the 
trust property is in jeopardy, or because the 
amount due is in dispute, etc. For instance, 
are the rights of Alexander Calder to pro- 
ceed on his sixty bonds, no part of which are 
in dispute, to be affected because some, un- 
founded claim Is set up, that some of the cou- 
pons due January 1, 1S78, hold by the Kan- 
sas Rolling Mill Company, are not justly due? 
The rights of one holder of bonds are not to 
be impaired because some dispute may be 
started affecting tlie rights of another holder: 
High, Rec. § 3S7. The value of raUroad 
bonds, as commercial paper, depends in large 
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degree upon the punctual payment of the in- 
terest as it faUs due. The trust deed has 
therefore provided not only a pledge of the 
income and profits of the trust property to 
pay tlie interest and principal of the bonds, 
but has pointed out the method by which, in 
default of the company to pay the interest, 
the bondholders may compel the application 
of the issues and profits to its payment as it 
matures. Therefore, under the terms of the 
trust deed, I should feel compelled, upon de- 
mand made upon the tnistees by one-tenth of 
the bondholders, to appoint, upon a bill filed 
for that purpose, a receiver, through whose* 
agency the bondholders could enjoy all their 
rights, and it would be no answer to such an 
application to say that the trust property 
was sufficient to pay all the bonds, or that 
some of the bonds were in dispute, or that 
the corpus of the trust property was in no 
danger. Regarding, therefore, only the terms 
of the trust deed, upon proof of a three month's 
default in the payment of interest, and of a 
written request made by one-tenth of the 
holders of tlie bonds upon the tnistees, that 
they exert the powers conferred upon them 
by the trust deed, It would be the duty of 
the court, without further showing,. to ap- 
point a receiver, so that the value of the 
bonds, as commercial paper, might be pre- 
served, and all the rights of the bondholders 
secured. 

But independent of the peculiar terms of 
the trust deed, the situation of the trust 
property, as shown by the evidence, was 
such as, in my judgment, to justify and re- 
quire the appointment of a receiver at the 
time when the appUcation was first made. 
It sufficiently appears that the main reliance 
of the railroad company for means to con- 
struct its road, was on the sale of its first 
mortgage bonds. It is true, it had a land 
grant from the state, but this could only be 
secured as the sections of the road were 
completed, and could only be used as a 
means of afEordmg additional security and 
value to the bonds. The condition of the 
railroad company on May 24, 1878, the date 
at which the receiver was appointed, ap- 
pears by the proof to bave been as follows: 
The company had issued its bonds to the 
amount of $250,000, on which the coupons 
due January 1, 1878, were unpaid, and the 
bonds held as collateral security had been 
sold in New York city, at fifty cents on the 
dollar. The company had allowed judg- 
ments to be recovered against Itself, on 
which executions had been issued and the 
company's property advertised for sale, and 
on one judgment a sale had been actually 
made. In short, the company was insolvent, 
and without means either to pay the interest 
on its bonds, or to construct its road. Mal- 
colm Henderson, with whom the railroad 
company had contracted for the construction 
of its road, had failed, and had abandoned 
the work of construction. Keed, who ap- 
pears to have been a subcontractor under 
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Henderson, or In some way connected with 
him, was in possession of the railroad, about 
eighteen miles of which had been complet- 
ed, and was receivhig its issues and profits. 
As already stated, if twenty mUes of the 
railroad were not completed by July 1, 187S, 
the charter of the railroad company and its 
laud grant would become forfiiittid, and llie 
security of the bondholders be entirely lost. 
There was not sufficient iron on hand to com- 
plete the road for the remaining two miles, 
necessary to be completed to save the char- 
ter and land grant. This was the condition 
of affairs when the application for the ap- 
pcintraent of a receiver was made and grant- 
ed. It is true, that after the appointment 
of the receiver, and before the order of ap- 
pointment had reached the city of Dallas, 
the defendant Reed, who, according to the 
answer of the railroad company, was en- 
gaged in the construction of the railroad un- 
der a contract with Henderson, bad, as he 
alleges, entered into a contract with a com- 
petent engineer to complete said railroad a 
distance of nineteen and a half miles by 
June 7. But by the showing of the rail- 
road company and of Reed, no such contract 
had been made when the receiver was ap- 
pointed. The significant and unexplained 
fact remains, however, that even this con-; 
tract did not provide for the completion of 
tlie road for the distance of twenty miles in 
due time to avoid the forfeiture of the char- 
ter and the land grant. It is true that the 
railroad company, speaking by Gaston, its 
president, says that it had no doubt that 
Reed would have completed the road for the 
distance of nineteen and one-half miles by 
June 10, and upon information and belief, 
tliat he could have completed the road for 
the distance of twenty mUes by July 1, and 
that the president of the railroad company 
had received assurance and ample indemnity 
from Reed that he would have finished the 
road the distance of twenty miles by July 1, 
and Reed declares in his answer his pm-pose 
to have finished the road the distance, and 
within the time necessary to save a forfei- 
ture of the charter. In what shape the assur- 
ances [were] received by the president from 
Reed, whether verbal or in writing, is not 
shown. What the ample guarantee was is 
not stated. Could it be expected that a 
court, where interests amounting to more 
than $250,000 were depending, should be sat- 
isfied with such a showing as thatV If Reed 
intended, in good faith and without seek- 
ing any undue advantage, to construct the 
twenty miles of road by July 1, why did he 
not contract with competent engineers to 
construct the road to the twenty mile point, 
and not to the nineteen and a half mile 
point? If he intended to allow tbe use of 
the road which was in his possession to carry 
the iron necessary to lay the last half mile, 
why did he decline to enter into a contract 
to that effect, as required by the city council 
of Dallas? Stevens, who was the engineer 
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v/ith whom Reed contracted to build the 
road to a point nineteen and one-half miles 
distant from Dallas, swears that Reed 
would not contract for Laying the track to 
the twenty-mile post, and refused to pro- 
vide the necessary material for that purpose. 
The condition, in short, was this: the rail- 
road was insolvent and its property under 
execution; it was unable to furnish means to 
complete the twenty miles of its road in 
time to save the forfeiture of its land grant 
and charter. Henderson, the person with 
whom the company had contracted for the 
construction of Its road, was insolvent and 
had abandoned the work. When the re- 
ceiver was appointed there was no provision 
made by contract for completing the twenty 
miles, and it was three days after the ap- 
pointment of a receiver that Reed, a subcon- 
tractor under Henderson, entered into a con- 
tract with Stevens for the completion of 
the road for the distance of nineteen and 
one-half miles. It seems to me that, under 
this state of facts, when such fatal conse- 
quences to the interests of the railroad and 
bondholders were threatened, it was the 
duty of the court to interfere by the ap- 
pointment of a receiver, and that it would 
have been an indefensible trifling with the 
rights of others if the court had refused the 
application, relying on the assurance, fairly 
presumed to be verbal, which Gaston says 
he received from Reed that the latter would 
complete the road twenty miles by July 1, 
and on the guarantees which Gaston says he 
received from Reed, but whose nature he 
does not reveal- 
It is urged in behalf of the possession of 
Reed, which was displaced by the receiver, 
that Henderson's contract for construction 
antedated the deed of trust and provided 
that Henderson should retain the possession 
of the road and receive its issues and profits 
until the completion of the contract of con- 
struction, and that Reed had all the rights 
of Henderson, and his right to possession and 
use and enjoyment of the railroad under 
the construction contract was older and bet- 
ter than the rights of the trustees named in 
the trust deed. Conceding that Reed 
stands in the shoe® of Henderson, what were 
Henderson's rights under the facts? He 
transferred, as collateral security to the roll- 
ing mill company, one hundred and ninety 
bonds secured by a deed of trust which, on a 
certain default, gave the trustees the right to 
take possession of the railroad company's 
property and receive its rents and profits. 
As between him, therefore, and the trustees, 
he would be estopped from asserting his 
right of possession under his contract for 
construction. The transfer of the bonds, se- 
cured by such a deed of trust, was a clear 
waiver of his rights under his contract So 
tliat neither Henderson nor Reed can be 
heard to claim possession as against the trus- 
tees of the deed of trust. 
It has been urged by counsel for the rail- 



road company that the plaintiff Is never en- 
titled to a receiver when the equities of the 
case are fully and fairly denied by the sworn 
answers of the defendant 'rnis is true when 
the motion for a receiver is heard on biU and 
answer only. But when there is other evi- 
dence besides the bill to support the applica- 
tion, the court will consider whether the evi- 
dence adduced in support of the biU does 
not overcome the denials of the answer, and 
if they do, the receiver will be appointed, 
notwithstanding the denials of the answer: 
Thompsen v, Diffenderfer, 1 Md. Ch. 489; 
Simmons v. Henderson, Freem, Ch. (Miss.) 
493; Henn v. Walsh, 2 Edw. Ch. 129; Buch- 
anan V. Comstock, 57 Barb. 568; Pair- 
balm V. Fisher, 4 Jones Bq. 390; Cal- 
lanan v. Shaw, 19 Iowa, 183; Rhodes v. Lee, 
32 Ga. 470. It is in all cases a question of 
evidence. If on a consideration of all the 
proof, the court thinks a case is made for the 
appointment, a receiver will be appointed, 
notwithstanding the denials of the answer. 
In this case, it seems to me that the proof to 
justly the appointment was ample. But in 
the view I have taken of the case, the an- 
swer does not deny the equities of the bilL 
On the contrary, enough is admitted fully to 
warrant the appointment, namely, the terms 
of the trust deed, the issue of at least §125,- 
000 in bonds with all coupons attached, for 
a valuable consideration, default in the pay- 
ment of the interest for three months, and 
the demand of the bondholders on the trus- 
tees that they should execute the powers con- 
ferred by the trust deed. 

It has been ably Insisted that the interests 
of the railroad company and of the people 
of a large part of the state of Texas will be 
injured by the action of the court, and that 
these considerations ought to aid the discre- 
tion of the court in coming to a conclusion 
adverse to the appointment of the receiver. 
These considerations cannot weigh when the 
rights of creditors are involved. But so far 
as the railroad corporation Is concerned, it 
cannot justly complain. And as to the peo- 
ple of Texas, it seems clear to me that they 
are interested only in the railroad, and are 
not at all concerned about the railroad com- 
pany. The appointment of a receiver does 
not put an end to the construction of the 
railroad. It only takes it from the hands of 
an incompetent and Insolvent corporation 
and gives it to other and more vigorous 
agencies. 

My conclusion upon the whole subject is, 
that if on May 24, when the receiver was ap- 
pointed, the same evidence had been present- 
ed and the same arguments made as have 
been on this hearing, I should have felt con- 
strained to appoint a receiver according to 
the prayer of the bill. Finally, a sufficient 
reason why the order appointing the receiver 
sliould not be revoked is, that the motion for 
that purpose comes too late. The receiver 
appointed by the court went forward prompt- 
ly and vigorously in the discharge of his du- 
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ties, and within tiie time limited be com- 
pleted the railroad to the twenly-mile point, 
and thus saved the forfeiture of botli the 
railroad charter and land grant. In doing 
this he expended the sum of five thousand 
dollars. The iron necessary to complete the 
track was furnished by the Kansas Rolling 
Mill Company. The receiver tooli possession 
of the railroad on May 20, ot course with the 
full knowledge of the railroad company and 
of Silas Reed, who, up to that time, bad been 
in possession. It was not until Jime 26 tliat 
notice of the present motion was given. The 
officers of the railroad company, as soon as 
the received took possession of the road, 
learned how the notice of the motion to ap- 
point the receiver had been served, to wit, 
on Calder, the vice-president If they in- 
tended to claim that the notice was insuffi- 
cient and drfective, it was their duty to 
move at once. The delay of nearly a month, 
while the receiver was going on with the 
construction of the road and expending 
money and materials, furnished certainly not 
by the railroad company, but by others inter- 
ested in its prosecution, was an acquiescence 
in the action of the court, and they are es- 
topped now from making objection. It was 
not until the receiver had completed the rail- 
road to the twenty-mile post and secured the 
railroad charter and land grant from for- 
feiture that notice of this motion was given. 
On the whole case, I am well settled in the 
opinion that the motion to vacate the ap- 
pointment of the receiver should be over- 
ruled, and it is so ordered. 



Case No. 222. 

AliliEN V. GREENWOOD. 

[1 Cranch, C. C. 60.]* 

Circuit Court, District of Columbia. Jan. 
Term, 1802. 

Attachm est— Absconding Debtor. 

Attachment lies against an absconding debtor, 
under Virginia law, notwithstandinji the Gth 
section, of the act concerning the District of 
Columbia. 

At law. Motion for judgment on attach- 
ment from a justice of the peace, under Act 
Va. Deo. 20, 1792, pp. IIG, 117. The affidavit 
stated that Greenwood, late of the county of 
Alexandria, &c., hath privately removed him- 
self out of tlie coimty, &c. The question was 
whether this attachment will lie, notwitli- 
standing the Gth section of the act of con- 
gress concerning the District of Columbia. 
<2 Stat. 103.) 

THE COURT ordered the judgment to be 
entered. 

KILTY. Chief Judge, doubting. 

^[Reported by Hon. William Cranch, Chief 
Judge.J 



Case No. 223. 

ALLEN V. HALLET. 

[Abb. Adm. 573.]^ 

District Court, S. D. New York. Nov., 1849. 

Seamem — Secreted oh VessEii — Liability to 
Perfoum Service. 

1. The roaster of a vessel is entitled to call 
upon the ship's cook to perform service as a 
seaman, so far as he possesses the requisite ex- 
perience and ability. 

2. Where a seaman deserts from the vessel 
while in port, and aiiotlier hand is shipped in 
hig place, and he afterwards returns and secretes 
himself on board, and is discovered by the mas- 
ter after tlie ship has left port, the master is 
entitled to call upon him to perform any serv- 
ice as seaman which may be within his ability 
but is not entitled to assume that lie is an able 
seaman, and to require him to do duty as such. 

3. Tn an action brought aprainst a master by 
a seaman found secreted ou board and ordered 
to do duty and punished for refusal, to recover 
damages for the punishment inflicted, it is im- 
peratively incumbent on the master to prove, 
in order to justify the punishment, that before 
giving the order he informed himself as to the 
seaman's experience and capacity, and ascer- 
tained that he was able to perform the work 
required of him. 

In admiralty. This was a libel in per- 
sonam filed by James Allen against Franklin 
Hallet, master, and George Gibson, first mate 
of the packet-ship Queen of the West, to re- 
cover damages for ill usage inflicted on the 
libellant, on board that vessel. The facts 
are stated in the opinion of the court. [De- 
cree for libellant] 

Alanson Nash, for libellant. 
O. Stiu'tevant, for respondents. 

BETTS, District Judge. This is an action 
of tort against the master and first mate of 
the packet-ship Queen of the West, for con- 
fining the libellant in irons in a painful 
position and posture on board the ship, and 
putting him on insufficient allowance of 
food, on her voyage from Liverpool to New 
York. The libellant shipped at New York 
as cook on board. His conduct in that ca- 
pacity was unexceptionable. At Liverpool 
he had no duty to perform as cook, and he 
was ordered by the mate, and the order was 
confirmed by tiie master, to go over the side 
of. the ship with others of the crew, and 
standing on a staging prepared for the pur- 
pose, or on the dock against which the ship 
rested, to assist In scrubbing down her sides. 
This was a necessary service to be performed 
by the crew. The libellant refused to obey 
the order, alleging it was not his duty. He 
stated his willingness to perform any sea- 
man's duty on deck. He was ordered to 
perform that particular service or that be 
should not be fed by the ship. He and the 
second cook thereupon went ashore; the 
second cook deserting the vessel, and the 
libellant remaining ashore without leave un- 
til the ship sailed. 

Just before the ship sailed a first and 

^[Reported by Abbott Bros.] 
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second cook were shipped in the places of 
the others. When the ship got out to sea 
the libellant was found on board. The an- 
swer alleges that he entered surreptitiously 
without the knowledge of the officers. No 
proof is made of the fact, nor does the libel- 
lant show when or how he returned to her. 
His place was, however, occupied by another 
cooli, and he does not appear to hare been 
at first recognized or admitted by the officers 
as one of the ship's company. When four 
or five days out from Liverpool he was or- 
dered with other men to go over the side 
of the ship, in fine weather, and scrub her. 
This order Is alleged, by the libellant, to 
have been giv«i by way of punishment, and 
was only applied to him and one other man. 
On that point the testimony is In disaccord; 
some witnesses swearing that only one man 
was put to the duty, and others, that two 
or three men were so employed. So the an- 
swer asserts, and the fair weight of evidence 
may be regarded as supporting it, although 
the point is not clear, nor is it of sufficient 
Importance to render its particular examina- 
tion and discussion necessary. 

The libellant refused to obey the order. 
This he did peremptorily to the captain, and 
with coai-se and insulting language, and 
therefore he was gagged for a few moments, 
and handcuffed, and so kept for several days; 
during the daytime, when fair, on the aft- 
er-decli, and at niglits in" the wheel-house; 
and until, as the answer asserts, he sub- 
mitted, and consented to go to duty on board. 
On the second day after he was handcufEed, 
a bolt was put In his mouth as a gag. The 
witnesses saw it there for a few minutes, 
but were unable to say who put It in or for 
what cause. After his confinement terminat- 
ed the libellant was restored to his phiee, 
and performed the duty of cook to the ar- 
rival of the ship here. 

It seems to me that the case, stripped of 
tlie inflamed and reproachful terms in which 
the parties speak In their pleadings, Is to be 
disposed of upon these considerations :— Was 
the libellant, after placing himself in the 
ship witliout the authority of the master, 
entitled to claim his former position? and If 
so, was he bound to do oi'dinary ship's duty 
when not on service in tlie capacity of cook? 
If the order of the master to the libellant 
to pel-form that duty, was a recognition of 
him as one of the crew, was any inexcusable 
violence or severity applied by his orders, 
in bringing the libellant to obedience? In 
respect to the first mate, Gibson, there is no 
color of evidence implicating him beyond 
the act of applying the handcuffs on the libel- 
lant, under the orders of the master. This 
was not done with harshness, or so as to 
cause needless pain or suffering to the libel- 
lant. In that, and in confining the libellant 
subsequently, he only pursued the directions 
and orders of the master, which were a suf- 
ficient justification for his acts. Butler v. 
McLelland, [Case No. 2,242.] The libel. 



therefore, as to him, must be dismissed with 
costs. 

Had the master, then, riglitful authority 
to Impose those services on the libellant, 
and compel his submission to them? I per- 
ceive no reason to question his power in 
respect to the order.s given at Liverpool. 
2 Pet. Adm. 368, Pond v. The Cora, Case 
No. 1,G20;] The Elizabeth Fritz, [JPvith,'] [Id. 
4,301.] His command Is supreme in the nav- 
igation an'd management of the ship at sea. 
This necessarily includes the employment of 
the crew, subject only to his responsibility 
to the men for any tortious or oppressive 
conduct towards tncm. A cook ships and 
rates as a seaman, except as to wages. -He 
signs the articles, and designates himself as 
such; he commonly is a sailor, and not un- 
frequently acts In the double capacity of 
sailor and cook on the voyage, being only 
rated at liigher wages because of that quali- 
ty. He has also the privileges of a seaman, 
as to remedy against the ship for his cure In 
case of sickness, and his protection abroad 
if left hy thevesseL Turner's Case, [Case No. 
14,248;] The Louisiana, [la. 1,401.] And he 
may be removed tor reasonable cause, from 
the particular employment of cook and as- 
signed to the common duties of a sailor. 
This is so even in respect to subofficers. 
Shermond [Sherwood] v. Mcintosh, [Id. 12,- 
778;] Mitchell v. The llogambo, [Orozimbo,] 
[Id. 9,007;] The Mentor, [Id. 9,428.] And 
the coot. If he is entitled to any special 
designation of rank or privilege distinguish- 
ing him from a common saQor, he can be 
only so upon the tei-ms of his contract, lim- 
iting his obUg;ition to perform that particu- 
lar service. The law will secure him the 
benefit of such special agreement, so long 
as he observes it with fidelity and Intelli- 
gence, subject always to the rightful au- 
thority of the master to regulate the disci- 
pline and service of the ship at his discre- 
tion. When tlie orders were given at Liver- 
pool directmg him to do other duty, the 
libellant was not acting as cook; there was 
no duty for him to perform in that capacity; 
this, employment wa.s not taken from him; 
but when idle, and the state of the ship re- 
qifircd his assistance, he was directed to aid 
the crew in a piece of seaman's work about 
the ship. He did not question his obliga- 
tion to obey any order to render services 
on deck, but puts his refusal on the assump- 
tion that he could not be required to go over 
the ship's side. I sec no reason for this dis- 
tinction. He does not show he would be 
exposed to risk, in standing on the staging 
or the dodc, nor that he was to be placed In 
a situation requiring experience and sldll he 
did not possess. "Whether the labor of scrub- 
bing was then to be done on the deck or sides 
of the ship, in the dock, cannot, in this case, 
make any distinction as to his obligation to 
perform it. I hold, under the facts in proof, 
that the libellant v.as bound to obey the 
orders given him in Liverpool, ana that his 
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refusal was refractory and mutinoTis, and 
■would have justified his punishment by for- 
feiture of wages, or by personal coerdon. 

The libellant then abandoned the ship. 
The manner of his getting on board and to 
sea is not disclosed by the proofs. It is 
manifest, however, that he did not come 
back to her with a claim to liis place of cook, 
rendering liimself to the officers to perfonn 
that duty. The place had been filled by 
another person. The first time when he ap- 
pears to have been noticed on board by the 
officei-s, was when the order was given him 
to go over the side and assist one or more 
of the men in scrubbing the ship. The ship 
was then some days out; according to some 
of the testimony two days, to others, four 
or five days. The relationsliip between the 
respondent and libellant was never changed. 
It has been held in this court, that a sea- 
man who had abandoned his ship In a foreign 
port, could not, by joining her clandestinely 
after his place on board had been supplied, 
acquire the right to restoration to it or to 
wages. The Philadelphia, [Case No. 11,0S4.] 
If any new agreement is to be inferred from 
his being in the ship and the exercise of 
authority over him bj the master. It is, that 
he should render such servicas as might be 
demanded of him and what he was capable 
of performing. The master wonld have no 
right to assume from his acting as cook on 
board that he was an able seaman, and com- 
pel him to go aloft, or take the wheel, or 
engage in work requiring professional skill 
:ind involving persoral hazjird. He must 
first inform himself of the libellant's capacity, 
and then most proptrly he might expect of 
liim any reasonable service within his abil- 
ity to render. The Ubellant proves, that 
when he refused to go over the sides of 
the sliip on the staging, he offered to do 
any work on the ship's deck. The master 
gives no evidence that his experience or 
capacity qualified him to venture safely on 
a staging at sea whilst the ship was under 
way. I think it wa.s incumbent on him in 
order to justify such order and the infliction 
of punishment by way of close confinement 
on board for disobedience of it by hbellant, 
to prove the man possessed experience and 
capacity enabluig him to fulfil the oi-der 
with safet3\ In my opinion, the master in 
tills act transcended his reasonable and 
rightful powers. He could no more enforce 
the orders against the libellant, on the facts 
in evidence before the court, than he could 
have done to any man found on board riot 
shipped as one of the crew. And even if he 
claimed authority over him under his broken 
contract, he was bound to inform himself 
whether a man who shipped as cook, and 
had only served with him as such, was also 
competent to perform the duty of a sea- 
man, before impoang on him any service 
apparently hazardous, and which might in- 
volve danger to his life. The wrongful con- 
duct of the libellant at Liverpool, no doubt 
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conduced to the harsh proceedings adopted 
by the respondent at sea. The libellant 
was afterwards restored to his first position 
as cook on board, and spoke to his com- 
panions of this transaction as of no impor- 
tance, and said he should take no futther 
notice of it; and tuough the court is com- 
pelled to pronounce in his favor that a tort 
has been committed, yet it cannot be re- 
garded as oiie aggravated by any manifesta- 
tion of vindictive f eelmgs or cruel purpose on 
the part of the respondent. 

In view of the antecedent misconduct of 
the libellant in the same particular, and the 
apparent reconciliation between the parties, 
in his restoration to his former place, and it 
is to be assumed the payment of fuH wages to 
iiim out and home, as he claims no balance 
of wages, I shall decree him damages against 
the respondent, Hallet, only to the amount 
of fifty dollars and costs, for the improper 
imprisonment and treatment to which he 
was subjected. Decree accordingly. 



Case No, 224. 

ALLEN V. HITCH. 
[2 Curt. 147.? 

Circuit Court, B. Massachusetts. Oct. Term, 

1854.' 

Admirai-ty— Appeals— Seamen's Wages. 

1. If the libellant does not appeal, he cannot 
ask to have the damages increased here, except 
by an allowance for the delay of payment. 

rCited in The Stephen Morgan v. Good. 94 

XJ. S. 604; The Maggie P., 25 Fed. Rep. 

206: Bush v. The Alonzo, Case No. 2,223; 

Shaw v. Polsom, 40 Fed. Rep. 512.] 
[See Airey v. Merrill, Case No. 115; The 

Pevtona, Id. 11,058; The Quickstep, Id. 11,- 

509.] 

2. In fixing a quantum meruit for wages on 
a whaling voyage, it is competent for the court 
to take into view the unusual protraction of the 
voyage, and the condition of the vessel and the 
crew, though not specially alleged or relied on 
in the libel. 

[On appeal from the district court of the 
United States for the district of Massachu- 
setts.] 

[In admiralty. Libel by Wfiliam P. Hitch, 
in a cause of subtraction of wages, against 
Edmund Allen and others. Decree for li- 
bellant. Respondents appeal. Afiirmed.] 

L. F. Brigham, for appellants. 
Mackay, contra. 

CURTIS, Circuit Justice. This is an ap- 
peal from a decree of the district court,* in 
a cause of subtraction of wages, alleged to 
have been earned on board the bark Belle, 
on a whaling voyage. That court made a 

^[Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.! 

^[Affirming an unreported decree of the dis- 
trict court.] 

'[Nowhere reported; opinion not now access- 
ible.] 
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decree in favor of Hitch, the llbeUant, for 
the sum of $190.93. The respondents ap- 
pealed. At the hearing they have not de- 
nied the title of the libellant to wages, but 
insist that his Just claim amounts only to 
a lay of l-lGo. The district court al!owed 
the libellant 1-145, and the difference in 
money between these two lays is only about 
sixty dollars; a sum which both parties agree 
would hardly afford prudential grounds for 
an appeal to this court. But it was con- 
sidered by the counsel on both sides that 
something of importance, beyond this sum of 
sixty dollars, was involved in the appeal. 
The libellant's counsel desired to claim and 
insist upon greater damages than were al- 
lowed below. But no appeal appears to 
have been claimed by the libellant, and, as 
I have had occasion repeatedly to declare, 
a party who has not appealed can claim 
liere nothing more than an affirmance of 
the decree below, with reasonable damages 
for the delay. Coxmsel have been often mis- 
led on this subject by the practice of the state 
courts, and by the loose manner in which ap- 
peals from the district to the circuit courts 
in admiralty cases have sometimes been 
spoken of in books of practice. But I con- 
sider the point free from all doubt Not to 
advert to the nature of an appeal, as consid- 
ered by courts of admiralty, and to the rules 
requiring reasons to be assigned, it is suffi- 
cient to nefer to two decisions of the su- 
preme court which are in point. In Strat- 
ton V. Jarvis, 8 Pet. [33 U. S.] 4, the court 
say: "The district court decreed a salvage 
of one-fifth of the gross proceeds of the 
sales; from this decree an appeal was in- 
terposed, in behalf of all the owners of the 
goods and merchandise, to the circuit court; 
but no appeal was interposed by the libel- 
lant. The consequence is the decree of the 
district court is conclusive upon him as to 
the amount of salvage in his favor. He can- 
not, in the appellate coiu:t, claim anything 
beyond that amount, since he has not, 
by any appeal on his part, controverted 
Its sufficiency." In Canter v. American Ins. 
Co., 3 Pet. [28 U. S.] 307, the circuit court 
had decreed restitution of property to the 
claimant, but the decree was silent as to dam- 
ages. [Cas^ No.302a.] The libellant only, ap- 
pealed.* l£ was held that the silence of the 
decree respecting damages was a virtual 
denial of them; that if the claimant meant 
to rely on his claim for damages, he should 
have entered a cross appeal; and tliat his 
omission to do so was a final waiver of his 
claim. These cases show that the appel- 
late court will neither increase the amount 
awarded below, nor consider a subject of 

*[The supreme court affirmed this decree up- 
on appeals by Iwth parlies in American Ins. Co.. 
V. 350 Bales of Cotton. 1 Pet. (20 U. S.) 511, 
and remanded the cause. The qnestion of rtnm- 
iiffes was then first raised. Case No. 302b. From 
the decree of the circuit court thereon libelant 
only appi^led. The decision on this latter ap- 
peal is the one cited in the test.] 



claim there decreed upon and dented, un- 
less the party who desires a reversal of the 
decree take an appeal. See, also, Airey v. 
Merrill, [Case No. 115.] 

The counsel for the respondents in this 
case has prayed the opinion of the court 
upon the question, whether the court, in 
fixing the reasonable wages of the libellant 
upon a quantum meruit, will take into ac- 
coimt certain circumstances which I will 
now state. It appears that the libellant 
shipped at Fairhaven, on board the bark 
Belle, on the 10th of December, 1844, as 
cabin boy, for a whaling voyage, then ex- 
pected not to exceed four years in duration. 
In point of fact, instead of pursuing the 
usual course of whaling voyages, the catch- 
ings of the Belle were sent home from time 
to time, and her voyage was protracted, so 
that she did not return home until the 10th 
of September, 1852, after an absence of 
nearly eight years. The libellant was about 
thirteen years of age when ho shipped. Aft- 
er the expiration of about four years, the 
libellant did seaman's duty; and it is not 
denied by the respondents that he is enti- 
tled to a reasonable compensation therefor. 
But they insist that this did not exceed a 
lay of 1-105. And they do deny that in 
fixing his compensation the court can take 
into consideration any wrong done to the 
libellant by his detention from home, and 
his consequent deprivation of the means of 
education, by reason of the protraction of 
the voyage for about four years beyond the 
time for which the libellant shipped. Viewed 
as a breach of contract, laying a foundation 
for a claim of damages, it Is true the court 
cannot consider this subject-matter; for there 
are no allegations in the libel upon which 
to rest such a claim. But in determining 
what wages the respondents are reasonably 
entitled to recover, all the circumstances 
bearing on that question are to be consid- 
ered. The service, for which this compen- 
sation is to be awarded, began about four 
years before the return of the vessel. She 
was then in the Indian ocean, or perhaps 
at Sidney, or one of the islands in that part 
of the world. Her men were all entitted 
to leave her, and most of them did leave 
her during the voyage. The difficulty of ob- 
taining good hands to supply their places 
considerably enhanced the value to the own- 
ers, of the plaintiff's services. On the other 
hand, the long protracted absence of the 
libellaift from home, and the disadvantage 
to him of remaining still longer, would nat- 
urally render him unwiUing to serve for the 
same compensation as he might accept un- 
der other circumstances. To fix the lay at 
what it would have been in a port where 
seamen are obtainable in great numbers, as 
wanted, and for an ordinary voyage, would 
be manifestly wrong. It cannot be doubted 
that the owners would be obliged to pay a 
higher price, and that the service would be 
reasonably worth a higher lay. If one, who 
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had already been absent four years from 
home, were required to remaii four yeara 
longer, and serve and take his ;ay on board 
a vessel, Avhich had already cruised four 
years, and. whose crew, by riesertions, ab- 
sences, and other causes, had been so 
changed, and so filled up, as it appears this 
crew had been. The staunchness and con- 
sequent safety of the vessel, the complete- 
ness of her fitting and finding, and the effi- 
ciency of her crew, are circumstances in 
which the seamen on board a whal^hip have 
a direct and substantial interest; and I do 
not consider it improper for the court be- 
low, in fixing a quantum meruit, to take 
into consideration, upon this libel, the cir- 
cumstances of the protraction of the voy- 
age, and the great length of time the libel- 
lant was detained from home. The decree 
of the district com-t is affirmed, with costs, 
and damages at the rate of six per centum 
per annum from the date of its decree. 
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ALLEN T. HUNTER. 

[6 McLean, 303.]^ 

Circuit Court, B. Ohio. April Term, 1855. 

Patents foh Inventions — Who Entitled to — 
Specifications— ExpeiitTestimont— An nciPA- 
TioN— Caveat. 

1. A patent is prima facie evidence of the 
rijrht of the patentee. 

[Cited in Hoffheins v. Brandt, Case No. 
0,575.1 

2. Tlie thing invented or aiscovered must be 
so clearly described as to enable a person well 
skilled in the subject matter of the invention to 
<;onstruct or malce it. 

3. In a matter of science, no individual can 
be a fit expert, who does not understand the 
science involved. 

4. And a jury in sneh a matter will give 
weight to the witnesses as^ they may be com- 
petent to sueali on the subject. 

5. A specification in regard to a chemical 
■compound is not addressed to persons who are 
ignorant of chemistry. 

6. A specification must be construed accord- 
ing to the true import of the words used, rather 
than by their grammatical arrangement. 

7. In a case of a prior invention, a patent is 
not to be superseded unless the thing patented 
was invented before the invention patented. 

8. Nothing more than experiments being made 
before the emanation of the patent, although 
such experiments resulted in the invention or 
discovery subsequently patented, the first patent 

must stand. « 

9. A caveat is intended to give notice of an 
invention or discovery, and prevent a patent 
from being granted to another for the same 
thing. 

[At law. Action by John Allen against 
William M. Himter for damages for Infringe- 
nrent of letters patent No. 8,C21, granted to 
J Allen, December 23, 1851. Tried by jury. 
Verdict for defendant] 

^[Reported by Hon. John McLean, Circuit 
Justice.] 



Stanbery, Coffin & Newton, for plaintiff. 
Mr. Matthews, for defendant. 

Instruction of the Court, 

This, gentlemen of the jury, is an action 
for the infringement of a patent The plalu- 
tjfif, who is the patentee, "claims to have 
invented a new and useful mode of setting 
mineral teeth on metallic plates," and ho 
describes as follows the composition and 
mode of application: "Tlie cement may be 
formed of any of the known fluxes, combined 
with silex, wedgewood and asbestos inter- 
mixed with gold and platinum scraps, which 
form a metallic union with the plate upon 
wliich the teeth are sot The compound 
which I prefer is composed of silex 2 oz., 
white or fluid glass 2 oz., borax 1 oz., wedge- 
wood 1% oz., asbestos 2 drms., feldspar 2 
drms., haolin 1 drm. This compound should 
be intermixed or underlaid upon the plate, 
with gold or platinum scraps. The gum color 
consists of feldspar ^/^ oz., white glass 1 oz., 
oxyd of gold V/q grs.: moisten and apply 
with a brush." After describing how the ap- 
plication is to be made, the patentee says: "I 
claim as my invention, and desire to secure, by 
letters patent, a new mode of setting mineral 
teeth on metalUc plates by means of a fusible 
silicious cement, which forms an artificial 
gum, and which also unites single teeth to 
each other, and to the plates on which they 
are set." *T also claim to be the inventor 
of said cement or compound, a full and exact 
description of which is herein given." "I 
also claim the combination of asbestos with 
plaster of paris, for covering the teeth and 
plates for the purpose of sustaining them In 
their proper position, while the cement Is 
being fused." 

A caveat was entered by the plaintiff, in 
the office of the commissioner of patents, the 
2Dth of April, 1851. This notice to the office 
that the plaintiff was the first inventor, for 
which he claimed a patent, was to answer a 
double purpose. First, to give notice of his 
claim as inventor, and, second, to prevent a 
patent from issuing to another for the same 
tting. The patent issued to the plaintiff 
bears date the 23d of December, 1851. Un- 
der the law, before this patent could be is- 
sued, a thorough examination of the claim 
was made by examiners of the patent office, 
who were appointed. It is to be presumed, 
on account of their knowledge and experi- 
ence in matters of science, mechanism, chem- 
istry and natural philosophy, which enables 
them to judge of the feasibility and utility 
of inventions and discoveries made, and for 
which the inventors or discoverers apply for 
a patent A claim which has thus been ex- 
amined and sanctioned by the granting of a 
patent, gives to the patentee a prima facie 
right to the invention or discovery claimed. 
And the individual who disputes the right 
must produce evidence to counterbalance the 
legal presumption of right in the plaintiff 
from his patent On the subject of patents. 
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we are governed by the law, and not by our 
own notions of policy. Some individuals who 
prefer tlieir own ttieories to the practical 
results of society, which have been estab- 
lished and sanctioned by the wisdom of 
ages, hold that there can be no property in 
a discovery or an invention. And these no- 
tions may have an influence on their judg- 
ment, when they are called to act on the 
subject of patents. Such an influence should 
be regarded as unjust and against law. You 
are sworn, gentlemen, to act on the subject 
before you according to the law and the 
evidence. 

The defenses made to the right claimed by 
the plaintiff are: 1. That the patent is void 
upon its face, for want of certainty in its 
specifications. The law requires "every in- 
ventor to swear that he does verily believe 
that he is the true inventor or discoverer of 
the art, machine, or improvement for which 
he soUcits a patent; and he shall deliver a 
written description of his invention, and of 
the manner of using or process of compound- 
ing the same, in such full, clear and exact 
terms as to distinguish the same from all 
other things before known, and to enable 
any person skilled in the art or science of 
which it is a branch, or with wliich it is most 
nearly connected, to make, compound and 
use the same." In requiring tliis particu- 
Inrity, the law has two objects in view: 1. 
That the invention or discovery claimed may 
be clearly distinguished from all other in- 
ventions or discoveries. 2. That when the 
patent shall expire and the invention or dis- 
covery shall become public property, any 
one skilled in the art or science may con- 
struct or compound it. 

Patentees are not monopolists. This objec- 
tion is often made, and it has Its »^ffoct on 
society. The imputation is unjust and impol- 
itic. A monopolist is one who, by the exer- 
cise of the sovereign power, takes from the 
public that which belongs to it, and gives to 
the grantee and his assigns an exclusive use. 
On tills ground monopolies are justly odious. 
It enables a favored individual to tax the 
community, for his exclusive benefit, for the 
use of that to which every otner person in 
the community, abstractly, has an equal right 
with himself. Under the patent law this can 
never be done. No exclusive right can be 
granted for anything which the patentee 
has not invented or discovered. If he claim 
anything which was before known, his pat- 
ent is void. So that the law repudiates a 
monopoly. The right of the patentee entire- 
ly rests on his invention or discovery of that 
which is useful, and wliich was not Imown 
before. And the law gives him the exclusive 
use of the thing invented or discovered, for a 
few years, as a compensation for "his in- 
genuity, labor, and expense in producing it." 
Ttiis, then, in no sense, partakes of the char- 
acter of monopoly. Inventors are often 
great benefactors. And how ill are they 
genei-ally rewarded! If the invention or dis- 



covery be of great value, a system of piracy 
is commenced, not so much to injure the 
patentee, as to benefit the actors. And It 
cannot be denied that this course of action 
is made popular in the community by the 
charge of monopoly against tlxe patentee, 
and his realization of large profits. His ex- 
penses are not considered, the benefit he has 
conferred on society, nor the shortness of 
seven or fourteen years, to which his exclu- 
sive right is limited. For the maintenance of 
his right he is subjected to legal controversies, 
which, not unfrequently involve him in an ex- 
penditure beyond the amount of his profits. 
Inventors and discoverers are proverbially 
poor. It is said that the man, by the opera- 
tions of whose genius the streets of the city of 
London were first lighted, was a wanderer 
and a beggar in those streets. The gas com- 
pany, who were made rich by his invention, 
eventually made some provision for him. 
What have inventors done for our country? 
The application of steam to the propulsion of 
vessels upon the water, and carriages upon 
the land, have advanced our coimtry a cen- 
tury in commercial intercourse, in civiliza- 
tion and in everything which constitutes a 
great nation. And look at the numberless 
labof-saving machines, the cotton gin, the 
planing machine, the reaping machine, and 
many other machines and Inventions, which 
by the force of madiinery accomplish wonder- 
ful results. It then appears that patentees, so- 
far from being monopolists hanging as dead 
weights upon the commtmity, are the bene- 
factors of their country. 

By the law an extension of a patent can be 
given only where it is made clearly to ap- 
pear that by the profits from the term of 
the grant the patentee has not been remuner- 
ated for his ingenuity, labor and expense, in 
bringing his invention into operation. 

In this case the patentee says that the 
cement may be formed of any of tlie known 
fluxes; and It Is argued that as this in- 
cludes all fluxes, "if there be any which can- 
not be so used, the patent is void." The 
words of the specifications are to be taken 
t(»gether, and they are to be so construed as 
to give effect to the meaning and intention 
of the person using them. Words are not to- 
be distorted from tlieir meaning, so as to ef- 
fect what may be supposed to have been the 
intention of the person using them. But they 
are to have a reasonable construction, as con- 
nected with the sentence in which they are 
used. The words, "known fluxes," belong to 
chemistry, and none but those who understand 
the science of chemistry should have weight as 
experts on this subject. A dentist who ex- 
tracts and fills teetii, or who sets teeth, may 
be expert in what he professes, and yet be* 
ignorant of chemistry. This has been veri- 
fied in the present case. As the invention Is- 
claimed to be a new and useful mode of set- 
ting teeth, &c., it seems to be supposed that 
dentists are proper experts to define the 
meaning of chemical terms. But if they 
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have not a scienufic knowledge of chemistry, 
they are not experts in the application of 
■chemical terms. The law says the descrip- 
tion shall be such as to enable any peraon 
skilled in the art or science, of which it is a 
branch, or with which it is most nearly con- 
nected, to make, compose, and use the same. 
If the person called be not skilled in chem- 
istry, he cannot be considered as an expert 
in regard to chemical affinities. A mechanic 
may as well be called as an expert on this 
subject, as a practical dentist who has no 
Icnowledge of chemistry. The same may be 
said in regard to the term borax. The mak- 
ing up of the compound or the manufacture 
of teeth is not necessarily connected with 
dentistry. The specifications must be so full 
and clear as to enable a competent person 
to make the compound without experiment. 
And the enquiry for the jury is, has tills 
been done in the plaintifiC's patent? In pass- 
ing upon thi s point, the jury wHl be gov- 
erned in matters of science by the opinion 
of experts. 

Doctor CJlark, of New Orleans, has prac- 
ticed dentistry fourteen years, and now has 
the largest practice in that city. He has r-e- 
ceived his composition for setting teeth from 
Doctor Allen. He says he could make ^ the 
compound from the patent. Dr. Samuel 
Hazlett, of New York, says he could make 
the compound and the teeth from the pat- 
ent Dr. Stockton says a dentist properly 
informed would be at no loss to make the 
compound from the formula of Dr. Allen. 
Doctor Barlow says that Dr. Allen's plan 
requires mechanical skill. He has made the 
compound and set the teeth under Dr. Al- 
len's direction. Doctor Chapman says, from 
Doctor Allen's formula, he constructed tlie 
work. And Dr. Kingsly, who la a dentist, 
says a manufacturer of teeth would imow 
borax cannot be used in a crude state, but 
must be fritted before use under Doctor 
Allen's plan. Doctor Wardle manufactures 
teeth, and he put up the work by Dr. Allen's 
plan; and he thinks that a man of ordinary 
sldll could make the giun from the directions 
given. Professor SUliman says borax is 
usually prepared, which is done easily. 

Several witnesses in behalf of the defend- 
ant were examined. Doctor White, a manu- 
facturer of teeth, says, without the knowl- 
edge he now has, he would have been at 
a loss how borax was to be used according 
to Doctor Allen's formula. Doctor Semple. 
dentist, purchased a right of Doctor Allen, 
with special instructions how to use the 
compound. Doctor Rochart made an experi- 
ment on Doctor Allen's formula, put the 
teeth in eleven times in aU. Doctor Bab- 
eock made the experiment on Doctor Allen's 
formula, but could not make the compound, 
and he considers the recipe of no practical 
utility. Doctor Porter says the formtda of 
Doctor Allen is not practicable. Doctor 
Smith tried the formula of Doctor Allen, 
and found it impracticable. Doctor How 



purchased a right of Doctor Allen, but could 
not set the teeth, to do well, without back 
plates. Doctor Doughty tried Doctor Allen's 
formula without success, on a gold plate or 
silver. Doctor Talbert tried Doctor Allen's 
formula without success. Doctor Maine 
says, from Doctor AUen's specification, he 
would have used, in making the gum, the 
borax of commerce. And Doctor Hays says 
that from the specifications to Doctor Allen's 
patent he could not make the compound of 
Dr. Allen. Thi'? is substantially the evidence 
in regard to the specifications of the plain- 
tiff. Whether they are sufficient is a mixed 
question of law and fact. The opinions of 
the experts who have been examined are in 
conflict; and so far as my personal knowl- 
edge goes, this has be&u uniformly the case 
where experts have been examined. This 
may show, however honestly witnesses 
called by the respective parties may swear, 
that slight circumstances, imperceptibly or 
otherwise, influence the opinions of men, 
even in matters of science. The fact to be 
established by the plaintiff was whether 
his compound and the setting of teeth were 
so described as to enable a person of com- 
petent knowledge to make the compound 
and set the teeth. 

In regard to the compound, no one can 
be competent to testify as to it, who is not 
acquainted with chemistry. He must know 
something of the affinities of the constituent 
parts of the compoimd, and of its strength 
and durability. A mere mechanical dentist 
is no more competent to judge of this mat- 
ter than the ordinary mechanic whose sldll 
consists in applying the materials made 
ready to his hands, for the structure of a 
machine, without knowing by what process 
these materials were formed. It is, there- 
fore, gentlemen, your duty, in considering 
the testimony, to give weight to it in pro- 
portion to the competency of the witnesses 
to judge of the matters sworn to. In this 
view, no one may be supposed to have mis- 
represented the facts, speaking from the 
lights of his own knowledge; and yet the 
statement of l)ne witness who has a thor- 
ough knowledge of chemistry, and speaking 
on that subject, should be relied on more 
than the statement of any number of wit- 
nesses, who speak without the requisite 
knowledge. 

Some of the witnesses say that, in making 
the compound by the formula of Doctor Al- 
len, they would use borax in its crude state. 
or what is called the borax of commerce. 
The most, if not aU of these witnesses do 
not profess to have a knowledge of chem- 
istry; while other witnesses say, who are 
acquainted with the science, they would 
know that borax was not referred to by 
Doctor Allen in its crude state. And these 
are the men who can be confided in as ex- 
perts, and to whom, under the patent law, 
the specifications are addressed. The de- 
scription must be such, the law says, as "to 
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enable any person skilled In. the art or sci- 
ence of which it is a branch, or "with which 
it is most nearly connected, to make, com- 
pound, and nse the same." The objection 
that, as all the fluxes are claimed in makin.i? 
the compound, if any one can be found 
which cannot be used for that purpose, the 
patent is void, cannot be sustained. 

The word "flux" is derived from the Latin 
word "flus," to flow, and is applied In chem- 
istry to substances which are in themselves 
very fusible, or which promote the fusion of 
other bodies. Any substance or mixture 
used to promote the fusion of metals or mhi- 
erals, as alkalies, borax, tartar, or other 
saline matter, are called fluxes. Now, in 
the first place, it is not shown that there is 
any one flux which may not be used to make 
the compound; and If this were made to 
appear, it could not affect the validity of 
the patent, as the reference to fluxes was 
general, and should he held to include those 
which are in general use, and which will 
overcome, by their chemical attractions, the 
opposing powers of the other ingredients 
of the compound. This, all chemists would 
imderstand, and to such persons is the de- 
scription addressed. Formerly, a strict con- 
struction was given in tliis country and in 
England to the claims of a patentee, but a 
more lilieral and favorable view is now 
taken of his claim. He must describe it 
within the law; but courts do not go be- 
yond the law for technical objections to 
defeat It. 

The next question for your consideration,* 
gentlemen of the jury, is whether defend- 
ant has infringed the plaintiff's patent An 
infringement consists In constructing a ma- 
'ihlne, or making a compound, substantially 
In the same mode as that for which a pat- 
ent has been obtained. Certain publications 
have been made In the "Dental Record- 
er," in New York, and the "Dental Reg- 
ister," in this city, which show the formu- 
las, the plaintiff alleges, are claimed by the 
defendant, and which are similar to those 
claimed in the patent Doctor Slack, one of 
the oldest and most experienced chemists 
in this country, says that the formula of de- 
fondant is in substance the same as that 
claimed by the plaintiff. And he strongly 
Illustrates his opinion by saying "they are as 
much so as two and two make four, or that 
tliree and one make four." Doctor Locke, 
Jr., who is a professed chemist, and who 
analyzed the formulas of Doctors Allen and 
Hunter, says there is no substantial differ- 
ence. Other witnesses called by the plain- 
tiff corroborate the statement that the two 
formulas are substantially the same. But 
on the part of the defendant several wit- 
nesses have been examined, who give their 
opinion that the formulas are different. This 
with most of them is supposed to consist 
in the mode of combining the ingredients, 
that the finer particles of the pulverized 
Ingredients were separated by a sieve, by the 



defendant, which left the larger particles 
granulated, which on being fused make a 
stronger gum. 

It will be for you, gentlemen, to deter- 
mine the fact of infringement, from this con- 
fiict of testimony. I have only to refer you 
to the rule before stated, of giving weight to 
such witnesses as were best qualified to 
judge of the matter about which they have 
testified. A further remark on this point is 
not only justified, but called for by the jus- 
tice of the case,— that one of the two chem- 
ists who have sworn that the formulas were 
in substance the same, has analyzed the in- 
gredients of both, and he finds them sub- 
stantially the same. His testimony then is 
^ven, not as matter of opinion, but as a 
fact clearly demonstrated. This Is the only 
mode by which the human judgment can 
rest upon absolute certainty. There are but 
few questions which may be decided by the 
power of analysis, chemically or mathemat- 
ically. But where this is done satisfactorily, 
truth is attained. An unsubstantial or color- 
able alteration in a machine or a compound 
does not protect an Individual from the char- 
acter and consequence of an infringer. Where 
the machine is constructed, or the compound 
formed, on the same principle, however va- 
ried In form, there is an infringement In 
a machine where the same powers are em- 
ployed, with only formal alterations as to 
the size or position of the machinery, to 
produce a certain result, the principle of the 
machine remains the same. And so of a 
compound, where the ingredients are the 
same, and the change is merely in the mode 
of combining them. Or where there Is a sub- 
stitute of one ingredient, having the same 
qualities and producing the same result, be- 
ing within the scope of the claim. 

The next point for your consideration wHl 
be whether the discovery was useful Of 
this there can be no doubt, if the claim of 
the plaintiff shall be sustained. Doctor Job- 
son, of London, England, considers the Im- 
provement the greatest in dentistry of the 
present age. He is corroborated by many 
other witnesses who speak from experience. 
It is unnecessary to advert to the testimony 
on this pohit. as there is no conflict in it 
Every Invention or discovery must be useful, 
to entitle the party to a patent. 

Whether the plaintiff was the first and 
original inventor of what he claims is the 
subject of your next inquiry. To sustain 
his patent, the plaintiff must show that he 
was the first and original inventor or dis- 
coverer. That he was neither Is strongly 
urged in the defense. It is contended that 
a work published by Doctor Fitch, of New 
York, on dental surgery, which was a trans- 
lation from a French work by Delabarre, 
was substantially the same as the plaintiff's. 
If this be so, it bars the plaintiff's right 
So cautiously does the law guard the public 
rights, that if the thing invented or discov- 
ered has been described in any foreign pub- 
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licatlon, it is declared to be fatal to the pat- 
entee. This provision goes upon the pre- 
sumption, if such foreign publication has 
been made, the patentee may have acquired 
a Imowledge of it. And this presumption 
Is not rebutted by proving, as far as a nega- 
tive can be proved, that the inventor had no 
Imowledge of it. The publication may be 
proved, as to its contents, and the fact of 
publication by the production of the book, 
or by parol testimony. Doctor Clark, of New 
Orleans, says that Delabarre's formula was 
somewhat like that of the plaintiff's, but that 
it was different, and was impracticable, and 
has been long since abandoned. Doctor Pitch, 
the translator, says Delabarre's system was 
never brought, into practical use. Doctor 
Jobson, evidently eminent in his profession, 
was personally and intimately acquainted 
with Delabarre, in Paris. And while in 
Prance, the Doctor became acquainted with 
the most eminent dentists In Paris, and he 
says that they all considered the plan of 
Delabarre as a failure, and that it had been 
abandoned by him; but although aban- 
doned, yet if he published substantially the 
formula of the plaintiff, it is fatal to his 
right. Several other witnesses speak of De- 
labarre's formula, as having been abandoned 
in this country. On the part of the defend- 
ant, a set of teeth was given In evidence 
to the jury said to have been made on 
Delabarre's plan, and which were worn by 
the famous Aaron Burr. The teeth in this 
specimen were very irregular, some inclining 
one way and some another, so as to form 
no continuous and even circle. Doctor Job- 
son, on examining it, said the teeth may 
have been set on Delabarre's plan, as their 
irregularity was the defect In his system. 
Several of the witnesses called by the de- 
fendant considered the plan of Delabarre as 
similar, or very much like the plaintiff's. 
To defeat the plaintiff's patent on this 
ground, Delabarre's plan must be shown to 
be substantially the same as Doctor Allen's. 
It is further alleged that Steamer 
communicated to the plaintiff his alleged 
discovery. If this be true, the plaintiff's 
right cannot be supported, as he could not, 
if the supposition be true, be the original 
inventor or discoverer. Steamer states that 
he was employed by the plaintiff, and sold 
to him, in 1^1, a formula for an enam- 
el; and also, that he prepared in Allen's 
laboratory the gum used by him, for which 
he agreed to pay thirty dollars. This wit- 
ness seems to have been a worker in metals. 
It is proved, however, that he took back the 
facts stated, in a publication under his sig- 
nature. The equivocations and inconsisten- 
cies of the witness, do not recommend his 
statements to the confidence of the jury. 
Mr. Thonin, who is a manufacturer of porce- 
lain teeth, says, that Doctor Allen proposed 
to pay witness what Steamer owed him, 
if he would procure Steamer's signature to 
a certain paper. At the same time Doctor 



Allen observed that he had paid Steamer 
a himdred dollars for his services. • It does 
not appear, however, what the paper was, 
which Doctor Allen was anxious Steamer 
should sign. Doctor Darling is a dentist, 
and he says that Doctor Allen called on 
him, and advised him not to purchase a for- 
mula for setting teeth from Steamer, as the 
Doctor alleged Steamer procured it from his 
laboratory, and he threatened to sue Steam- 
er. Elias Wildman, who has been a dentist 
since 1836, considers the formula of De- 
labarre sufficient, and that it is substantially 
the same as Doctor Allen's. Doctor Lane 
says, that in 1845 he became acquainted 
with a continuous gum for setting teeth, as 
practiced by Doctor Dodge of New York, 
who not long afterwards died, and no fur- 
ther account of his plan has been given. 

These facts, disconnected and certainly not 
very satisfactory from their nature or the 
manner of relating them by the witnesses, 
are left with the Jury, with the remark 
that the plaintiff's patent ought not to be 
avoided In this particular, except on clear 
and undoubted evidence. 

But the defendant claims to have discov- 
ered the same thing as contained in the 
formula of the plaintiff, before he made the 
discovery. K this be so, the plaintiff cannot 
recover. Mr. Aldrich states that Doctor Al- 
len, in the fall of 1847, made an upper set 
of teeth with the gum, for his wife. Witnessi 
is the brother-in-law of Doctor Allen, who, 
to the. knowledge of the witness, has been 
.engaged, for several years In making experi- 
ments on the subject of sotting teeth. Mrs. 
Aldrich says she wore the set of teeth first 
made by Doctor Allen, four or five years. 
Then a full set were made, which she now 
wears alternately with another set. Doctor 
Wickersham knows, that in April, 184:7, Doc- 
tor Allen was experimenting to find how to 
set teeth by a continuous gum on a plutina 
plate. Doctor Curtis states, that Doctor Al- 
len made for him a fuU set of teeth in 1849, 
having the continuous gum. These lasted 
until 1853, when a new set was made, which 
the witness now wears. He thinks, in 1843 
Doctor Allen informed him that he was ex- 
perimenting to fasten teeth on a plate. The 
last set of teeth made for the witness had a 
back plate. This was done at his own re- 
quest Doctor Ward: Ten years ago Doctor 
Allen was working night and day, to make 
an . improvement in setting teeth. Doctor 
Bacharjin, is a manufacturer of teeth, and 
he says that Doctor Allen was experimenting 
to set teeth by a continuous gum on a plate, 
in 1843. The witness saw a specimen similar 
to what is called for in his patent Doctor 
Taylor, was at the convention In Louisville 
in September, 1851. Several specimens of 
Doctor Allen's work were presented to tlie 
convention. In April, 1851, a paper was pub- 
lished in Cincinnati, in which the editor 
speaks of the improvement of Doctor Allen, 
which will supersede block work. In Jiily, 
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1851, Doctor Alien showed witness a speci- 
men somewhat iiuproveil from the one he 
Imd before seen, and of which he spoke in 
terins of high approbation in the dental pa- 
per of which the witness was editor. He 
says that Doctor Allfn, some two years be- 
fore hLs patent, exhibited to him a specimen 
of work similar to the one described in his 
patent He saw Doctor Hunter's improve- 
ment, which he supposed was block work, 
in April, 1852. The work of Hunter is like 
that of Allen's in many respects. He says 
Hunter's work was block work, up to 1851, 
and he supposed Hunter's work was intend- 
ed to be an Improvement on block work. 
He thinks, in principle the improvement of 
Hunter, as claimed, and Allen's, are the 
same; Hunter's mode of fastening is dififer- 
ent from Allen's. The report of the conven- 
tion of physicians at Louisville, in the fall of 
1851, spoke in high terms of the improve- 
ment of Doctor Allen, and the convention 
voted him a gold metal. Hugh McOullum 
says, two or three years after 1841, Doctor 
Allen said he was making improvements to 
fasten teeth on a plate with a continuous 
gum, but that he had not yet perfected his 
improvement. Professor Wood states that 
in the college session of 1851-2, Doctor Allen 
niade a specimen in which the teeth were 
fastened to the plate by a continuous gmn. 
Sei'eral unavailing efforts were made to 
breal^ the teeth from the giun; at length 
on« of the teeth was broken. Mr. Colbum, 
dentist, says, that Doctor Allen's method of 
yetflng teeth is the best, and that tlie old 
plan has been abandoned. The platina plate 
is used. Peter Van Emmon, dentist, was 
eleven years in company with Doctor Alleji, 
and he says the improvement of Allen has 
superseded the other modes of setting teeth. 
Between five and six years ago, he saw the 
first specimen. A dentist accustomed to 
block work could make the work of Doctor 
Allen, and would know how to use borax. 
Doctor Putnam is a dentist, has manufac- 
tured teeth, made fluxes, &c, and practiced 
under Doctor Allen. Doctor Robinson, of 
London, England, has been a dentist twenty- 
three years, and he considers Doctor Allen's 
plan as new and useful Doctors Stockton, 
Chapman, Barlow, Kingby, Harlet, Wilson, 
Halman, Shope and Smith, all speak of Doc- 
tor Allen's plan as the best, &c Mrs. Bart- 
lett, lives In Covington. In 1846 or 7, Doctor 
Allen made for her a temporary set of teeth, 
then a set with springs, at her request, with 
a gum like the set she now wears, which 
was within five months of the time her teeth 
were taken out C. E. Allen, is not the in- 
ventor; he heard Steamer say that he re- 
gretted injustice had been done to Doctor 
Allen through his instrumentality. C. Buch- 
art regrets that Doctor Allen was imjustly 
dealt with. Mr. Monter, dentist, was em- 
ployed by Doctor Allen in 1852. Was ac- 
quainted with Steamer, who had no knowl- 
edge of dentistry. Doctor Darling says, 
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Steamer's enamel was of no value for denta} 
purposes. Has been working on Doctor Al- 
len's plan three years and finds it good. .Dr. 
Irwin: Allen's plan Is new and very useful. 
Doctor Miller, has treated between two and 
three hundred cases on Doctor Allen's plan,, 
which is best; thinly Hunter's plan would 
be better for block work. Doctor Wardle, 
says he Is a manufacturer of mineral teeth. 
He makes the compound from Doctor Al- 
len's formula; thinlcs a man of ordinary 
skill could make the gum by the formula. 

Defendant's evidence as to his priority of 
Invention or discovery. 

Mrs; Guilford: In January, 1851, Doctor 
Hunter made her a set of teeth which she 
has worn ever since, and on which the con- 
tinuous gum was used. In 1848 he made a 
set for her, somewhat different Her pres- 
ent teeth are better than the natunil teeth. 
Doctor King, in November, 1850, saw a sp[>ci- 
men of upper teeth which Doctor Hunter 
said he had prepared for the World's Fair. 
Mr. Toland: Doctor Himter frequently pur- 
chased teeth of him. In the fall of 1850, he 
showed the witness specimens which he in- 
tended to send to the World's Fair. This 
was three months t>efore the fair. The wit- 
ness saw the teeth after they were returned 
from the Ifdr. Mr. Jones says, prior to 1848, 
in 1846 or 7, Hunter stated to him his object 
was to set teeth on a plate by a continuous 
gum. In the fall of 1850 he saw the experi- 
ments, now exhibited, three or four months 
before the World's Fair. Doctor Crane has 
knpwn Doctor Himter for twelve years, and 
knows that he was experimenting" on contin- 
uous gum work. In 1847 Doctor Hunter sjUd 
he had succeeded so far as to convince him- 
self that he would succeed in setting a fulE 
set of teeth in a continuous gum. In the falF. 
of 1850 he saw the specimens now exhibited.. 
Mr, McElinney saw at the Crystal Palace im 
London the specimens before the jury, con- 
nected together. Doctor Lesley: In 1846 he- 
knew that Doctor Htmter was making ex- 
periments to overcome shrinkage. He stated 
his object was to unite the teeth singly on a^. 
piate by a gum. At the Louisville conven- 
tion, being one of the committee to whomi 
the paper presented by Doctor Allen was i-e-- 
ferred, in regard to his hivention, he differed! 
from the other members of the committee,, 
and made a counter report to that which was- 
made by the other members of the commit- 
tee. Doctor Locke, sen., says, in 1844 or 6^ 
he knew that Doctor Hunter was experi- 
menting, and about a year before October,. 
1851, Doctor Hunter said to him that he had' 
succeeded in making a gum in which to set 
teeth. Doctor Taliaferro has known Doctor 
Hunter ten years, and knows that he experi- 
mented to improve teeth. In 1848, he made 
a set of teeth for witness, perhaps block 
work. The teetli were soldered to a back 
plate. Mr. Wayne says, in 1847 Doctor 
Hunter was experimenting,— object was to- 
make a compound to fasten teetii. Doctor 
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Maise says, in lSi6 a lady got him to insert a 
tooth in an artificial set, and the teeth ap- 
peared to have been set in a gum body. The 
witness saw the work of Doctor Dodge in 
New YorlE, could see no other fastening than 
the gum. This was prior to July, 1850. Doc- 
tor Brown says, in tlie fall of 1S50, Doctor 
Allen enquired of the witaess what kind of 
work Hunter was getting up. Witness re- 
plied that he was getting up a gum work. 
Doctor HamUn says the teeth In Hatch's | 
mouth looked like Levatt's enamel; but Al- 
len showed a plan with a gum that adhered 
to it Doctor Crane says, five or six years 
ago, Levatt's enamel was tlie same as Doctor 
Allen's work in Hatch's mouth. That a gum 
body cannot be made out of it In Doctor 
Himter's specifications, he says, "the teeUi 
are first arranged on the plates according to 
the knowledge of the manipulator and state 
of the patient, after which the gum is ap- 
plied, which does not shrink in the fire, and 
the whole brought up to the proper degree 
of heat hi a muffle, and suffered to cool, 
when they will be ready for soldering to thfe 
plates, without having changed by working 
or otherwise in the fire, thereby enabling 
any dentist who cements single teeth well, to 
make block work with a greater degree of 
certainty, and much more accuracy than by 
carving, and without that act." 

In the Dental Register of the West, pub- 
lislied in this city, October, 1852, there was 
published a "new method of supplying arti- 
ficial teeth and gums," by Doctor Hunter, 
parts of which W'ore read as rebutting evi- 
dence by the counsel. He says, 15th page, 
"Where is the new principle in the patent 
claim now made? A flux is combined with 
what is technically termed a body or base, 
and the application is in every respect simi- 
lar." "I stand upon the ground that I have 
perfected a body, (as applied to certain 
bodies and enamels made into artificial teeth, 
by Jones, AVhite aud IMcCurdy.) whicli docs 
not materially conti-act in the fire, and pos- 
sesses more strength tiian any other body 
known to me, and which, with skillful hand- 
lirg, requires but one heat independent of 
the soldering of the teeth to the plate, to 
make perfect work." "It is applicable, he 
says, to the ordinary' gold plate as iised by 
dentists, genei-ally, in tlie form of block 
work, and is made by me in continuous 
arches whore a full denture is required, and 
it is equally applicable to cases where a few 
teeth Ave required, and can be fastened to 
the plate by soldering, riveting, or any other 
known method now in use." 

In regard to the first inventor, gentlemen, 
it is not sufficient to defeat a patent that 
another person has conceived the possibility 
of effecting what the patentee has ac- 
complished. To constitute a prior Invention, 
the party alleged to have made it must have 
proceeded so far as to have entitled himself 
to a patent in case he had made an applica- 
tion. And you will apply this test to the 



work of the defendant. The caveat of the 
plaintiff was filed in the patent office the 
29th of April, ISol, and bears date at Cin- 
chinati, 7th of April, 1S51. In this paper the 
plahitiff says, "What I claim as my invention 
is a fusible cement of which an artificial gum 
is formed, applicable to artificial teetli, by 
means of which mineral teeth are firmly imlt- 
ed to each other, and also to the metallic 
plate upon which they are set." Aud he 
says, "The mode of applying the cement is 
as follows: When the teetlx and plate are 
properly arranged upon a cast of plaster of 
paris, and the teeth covered with the plaster, 
I use the cement under, between, and around 
the teeth. This cement is composed of sUex, 
oxide of tin, oxide of lead, manganese, potash 
and wedgewood. The teeth, being thus ar- 
ranged, are put into a furnace, and other 
cement is used; the cast is then removed, and 
when cooled, the outside plaster is taken 
off. I then use a preparation of the oxide of 
gold, so combined with the cement and so 
applied, as to produce, when finished, a true 
gum color. Again the cast is put into the 
furnace until the latter preparation flows; 
it is then removed, cooled slowly, and is 
ready for the mouth." 

The caveat, which is in evidence, shows 
beyond controversy how far the plahitiff 
had progressed with his invention on the 
29th of April, 1831. when the caveat was 
filed in the patent office; and as it bears date, 
at Cincinnati, on the 7th of that month, it 
may be presumed that it was prepared at 
that time to be forwarded to Washington. 
This peculiarity of the plaintiff's invention and 
discovery [is] supposed to exist [consist] in the 
mode of fastening his teeth on the plate, with 
or without back straps and without rivets, by 
the consistence and strength of the paste he 
uses, which keeps the teeth firmly in their 
places, and lessens the weight and size of 
the work in the mouth. The patent of the 
plaintiff bears date the 24th of December, 
1851. From that time his specifications be- 
came public, and every one had a right to 
inspect them, and for proper purposes to ob- 
tain a copy of them. 

The question arises under the caveat and 
the patent of the plaintiff, whether he is 
protected from the experiments and inven- 
tion of the defendant He is protected by 
the law, unless the defendant's invention en- 
titled him to a patent before the plaintiff 
applied for his patent. If both the plalntiflf 
and defendant are inventors of the tiling 
claimed by them respectively, the one who 
perfected his invention first is protected by 
the law. A general remark that he had ac- 
complished his oliject, without particulariz- 
ing what he had invented or discovered, is 
not satisfactory. But a statement of the 
thing Invented or discovered should be con- 
sidered as evidence, so far as it agrees with 
the patent subsequently obtained, or with the 
work claimed to have been perfected. One 
! of the specimens exliibited by the defendant 
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In the fall of 1851, and wMch he expressed 
an intention of sending to the great Fair, 
was block work; the other is alleged to be 
n continuous setting of the teeth, to fit the 
mouth, and not consisting of parts put to- 
gether, as block work. These specimens, or 
at least one of them, some of the witnesses 
saw at the World's Fair, in 1852. The de- 
fendant has made no application for a patent; 
-and it "would seem, from his publication In 
the "Dental Eegister" above referred to, he 
contests the fact of any discovei'y having 
been made by the plaintiff. In page 14, he 
says, "to Delabarre must be given the credit 
of having first conceived and executed the 
■union of artificial teeth already baked, with 
an artificial gum and plate." "To Adll)ran," 
lie says, 15th page, "must we give the credit 
■of having first made the claim, so far as I am 
informed, of having overcome the shrinkage 
of material, which daim was made in his pub- 
lished 'work, and was contested twenty years 
lifter [by] Lefoulon, but which principle is 
claimed by no other author." "Desirabode and 
Lefoulon both gave Delabarre credit for having 
done this kind of work, and published his for- 
mula, the principle of which consisted in unit- 
ing a flux with the material used as an ordinary 
base or body, that it might fuse at a less 
heat than the teeth then In use." And the 
defendant then asks, "Where Is the new 
principle In the patent claim now made?" 
This publication, as before stated, was made 
hi October, 1852. 

Several witnesses have been examined by 
both parties, to show that each, for a number 
of years, has been experimenting to obtain 
what both of them, as they allege, have ac- 
complished. The caveat and the patent show 
what the plaintiff has attained, and the de- 
fendant's work is shown by the evidence. 
The evidence of the plaintiff has shown the 
work done by him on his principle before 
his patent was obtained. The acrimony ex- 
cited in the course of this controversy, as 
shown by the testimony, is much to be re- 
gretted. The subjects Involved are Interest- 
ing to the cause of science and the arts, to 
the public at large, and especially to the 
parties in this suit. The plaintiff claims no 
more than nominal damages, as he is de- 
sirous only of sustaining his claim under his 
patent Neither the coiu't nor the jury can 
enter Into the feelings of the parties In any 
cause. It is tlieir duty to consider and de- 
cide every case on its merits, as the law re- 
quires. There should be no other solicitude 
felt than to attain this result And having at- 
tained this, in the careful exercise of their best 
judgments, they have nothing to apprehend. 

After being out a short time, the jury 
returned with a verdict for the defendant. 
A motion for a new trial was made, which 
remains undecided. 

[NOTE. No other cases involving patent 
No. 8.621 have been found in the Reporta prior 
to ISSO.l 
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Case No, 226. 

ALLEN V. KING. 

[4 McLean, 128.]^ 
Circuit Court, D. Michigan. June Term, lS46Li 
Payment — What Constitutes — Neqotiablb In- 

STROMESTS— DEMAXD AND NOTIOE— AGEHCT. 

1. Taking a note is no discharge of a pre-ex- 
isting debt, unless there be an agreement to 
that effect. 

[CHted in Moore v. The Fashion, Case No. 9,- 
772. See Gallagher v. Roberts, Id. 5,195; 
Cooper V. Gibbs, Id. 3,194; Lyman v. Bank 



'[Reported by Hon. John McLean, Circuit 
Judge.] 
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of U. S., 12 How. (53 TJ. S.) 225; Weed v. 
Snow, Case No. 17,3^7: Peter v, Beverly, 
10 Pet. (35 U. S.l SJ2: Beers v. Knapp, 
Case No. 1,232; Bank of TJ. S. v. Daniel, 
12 Pet. (37 U. S.) 32; Reppert v. Robinson, 
Case No. 11,703.] 

2. The takinff of such note from the indorser, 
imposes an obligation on the holder to demand 
payment when the money is due, and fjive no- 
uce of non-payment. If he fail in this, he 
makes the note his own. 

[See Foote y. Brown, Case No. 4,909.] 

3. A mere agent is responsible for the dam- 
ages incurred, when he fails to make demand 
and "give notice. 

4. Where a note was received, the proceeds 
to be applied in discharge of a debt, if demand 
be not made and notice given to the indorser 
at the proper time, so as to charge him, he 
makes the note his own, in discharge of the 
aebt. 

[See note at end of case.] 

5. Where there are no effects in the hands 
of the drawee, the holder may be excused, as 
against the drawer, from making demand and 
giving notice. 

6. But in such case, it must appear that the 
drawer had no right to expect the draft would 
be accepted and paid. 

[7. Cited in Moore v. Newbury, Case No. 
9,772, to the proposition that receipt of payment 
by note is not conclusive, but only prima facie 
evidence of the payment of the debt.] 

[8. Cited in Jewett v. Hone, Case No. 7.311, 
to the proposition that taking a bill of exchange 
as collateral security for a prior debt is suffi- 
cient to shut out equitable defenses of an ac- 
commodation acceptor.] 

[At law. On motion for new trial. Mo- 
tion overruled.] 

Joy & Porter, for plaintiff. 
Mr. Fraser, for defendant 

THE COURT. This action was brought 
to recover a balance which the defendant 
owes to the plaintiff, for goods, wares, 
and merchandize, purchased. A draft, pay- 
able in foiu* months, drawn by Harleston, 
on N. G. Ogden, of New York, and indorsed 
by King, was procured by King and handed 
to the counsel of the plaintiff, with the view 
of paying, when the proceeds should be re- 
ceived, so much on account. This draft 
was forwarded and accepted, but was event- 
ually protested for non-payment. It seems 
that due notice was not given to the draw- 
er and indorser, and that was made the 
principal ground of defense. The trial 
took place in the absence of the circuit 
judge, and now a motion is made for a 
new trial, on points stated, before a full 
court The jm-y found for the defendant 

A new trial Is asked— 

1- Because the court rejected Harleston, 
the drawer of the draft, who was offered as 
a witness, to show that the remedy against 
him has not been lost as the drawer of 
the bill, for want of strict notice. 

2. Because the jury were instructed that 
it was incumbent on the plaintiff to prove 
that the draft had been presented for pay- 
ment at maturity, at the place where pay- 
able, and that it had been regularly protest- 



ed for non-payment, and notice to the draw- 
er and indorser given. 

3. Because, in the instruction, a decision 
in 2 Wash. C. C. 191, [Gallagher v. Roberts, 
Case No. 5,195;] 2 Wash. C, C. 157, [Web- 
ster V. :Massey, Case No. 17,33G,] was not 
followed, on which the plaintiff relied. 

4. Because the court refused to charge the 
jury, upon the request of plaintiff's counsel, 
that unless the jury are satisfied, from the 
testimony, there was an express agreement 
by the plaintiff to take the thousand dollars' 
draft in payment, and at his own risk; that 
the plaintiff was but the agent of King, 
for the collection of said draft; and that the 
draft remained his property, and at his risk; 
and that although the draft was not present- 
ed for payment at maturity, and no notice 
of non-payment given, yet that constitutes 
no defense to this action. 

5. That if the draft was not taken- in pay- 
ment although no notice was given, if there- 
by the amoimt of the draft or any part were 
lost, by reason of such neglect, It was a 

- ground of action for damages he therebj' sus- 
tained, against the plaintiff, by the defend- 
ant 

6. Because the court charged the jury that 
by failing to make the demand and give 
notice, the plaintiff made the bill his own, 
and that the remedy against the defend- 
ant upon the open account, was consequent- 
ly lost 

Other causes were assigned, but which are 
substantially embraced in those above stated. 

There can be no doubt that where a bill 
has been received payable on time, that it 
is no discharge of a pre-existing debt, unless 
there be an agreement to that effect. Nor 
would a draft payable on presentation, be a 
payment "unless it was agreed to be so re- 
ceived. Until the money on a bill is pa'd. 
It Is at the risk of the drawer and the hold- 
er of the bill, whether he be entitled to the 
money, or a mere agent for the drawer, he 
Is bound to make the demand, and give no- 
tice of nonpayment and if he fail he will, 
in many cases, be responsible to the drawer 
or Indorser for damages. 

The damages are not to be estimated by 
the face of the bill, in regard to the drawer, 
he having no effects In the hands of the 
drawee, but by the actual damages suffercil 
by him. It is true, when the holder of a 
bill, regularly negotiated, neglects to make 
a demand at its maturity, and give notice, 
lie loses his recourse against the names on 
the bill, who are entitled to notice. 

There is no evidence to show that the bill 
in question was taken in payment. It must 
then have been received, for the puipose of 
applying the proceeds when paid, to the 
payment of the balance due by the defend- 
ant to the plaintiff. [Frier v. Jackson,] 8 
Johns. 396;*[Tobey v. Barber,] 5 Johns. 69; 
[Olcott v. Rathlxme,] 5 Wend. 492; [Johnson 
V. Weed.l 9 Johns. 310; [Muldon v. Whlt- 
! lock,] 1 Cow. 30G; 4 Mason, 248, [Franklin 
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Fire Ins. Co. v. Loi-d, Case No. 5,057.] If it 
be agreed to receive the bUl In payment, the 
rule is different. [Tobey t. Barber,] 5 
Johns. 69; [Rowley v. BaU,] 3 Cow. 303; 
[McNair v. Gilbert,] 3 Wend. 344; [Peter v. 
Beverly,] 10 Pet. [35 U. S.] 532. In all eases 
the plaintiff may produce the note at the 
trial to be cancelled. [Pintard v. Taddng- 
ton,] 10 Johns. 104; [Burdick v. Green,] 15 
Jolius. 249; [Hughes v. Wheeler,] 8 Cow. 
80. And the court will rectuire the bill to 
be produced. 

The holder of the bill, being an agent 
merely. Is not considered a party to It As, 
where a bill Is forwarded to a bank for col- 
lection, and demand or notice is neglected, 
the bank is responsible oply for the dam- 
ages sustained, and they are to be ascer- 
tained by a jury. The same principle, it 
Is contended, applies where a biU is received, 
the proceeds of which, when received, are 
to discharge a debt Until the proceeds 
shall be received, the risk is the drawer's, 
and if there be a failure, the agent Is re- 
sponsible to the extent of the damages suf- 
fered. This, it Is argued, Is under the law 
of agency. Story, Ag. 217; [Smedes v. Bank 
of XJtIca,] 20 Johns. 384; [Bank of Utica v. 
Smedes,] 3 Cow. 662. "The drawer of a 
bill, or the Indorser of a note, is not dis- 
charged by the omission of the holder to 
mnke presentment or demand, or to give no- 
tice of non-acceptance or non-payment where 
it is clearly shown that he has sustained no 
damages In consequence of such omission." 
Commercial Bank of Albany v. Hughes, 17 
Wend. 94. 

Wliere this duty of an agent has been neg- 
lected, .damages are presumed, but this pre- 
sumption is rebutted by proof of the entire 
want of effects in the hands of the drawee 
continually, from the time of drawing the 
bill, until and after the day it fell due, an<l 
this, under such circumstances, as to show 
that the drawer had no right to expect pay- 
ment. In Dennis v. Morrice, 3 Esp. 158, an 
action was brought by an Indorser against 
the drawer; It appeared that no notice had 
been given to the defendant, of non-payment 
by the acceptor, to excuse which, the plain- 
tiff offered to prove that in fact the defend- 
ant had not been prejudiced by the want of- 
such notice. But Lord Kenyon said: The 
only case in which notice Is dispensed with 
is, where the drawer has no effects in the 
hands of the drawee. The rule is, that ev- 
ery person Is entitled to notice whose name 
Is on the bill, and who has any recotirse 
against some other person or persons. On 
this ground it was held by Lord Kenyon, in 
1 Pardess, 459, In an action agjiinst the in- 
dorser of a bill, drawh by Vaughan on Eus- 
tiice and Holland; It appeared that notice 
had not bee» given to defendant, upon which 
plaintiff offered to show that Vaughan had 
nil effects in the hands of Eustace and Hol- 
l:mcl; but the court said that the want of ef- 
fects In the hands of the drawee by the draw- 



er, will not avail the plaintiff, and that the 
rule estends only to actions brought against 
the drawer; the indorser is in aU cases enti- 
tled to notice, for he has no concern with the 
accounts betwe«i the drawer and the drawee. 
"The plaintiff then proved a letter from 
the defendant, acknowledging the debt and 
promising to pay, and upon that he had a 
verdict" Now, if the plaintiff in this case 
was strictly a party to the bill, his recourse 
against King, the indorser, was lost, by not 
^vlng him notice. For it seems he. has 
nothing to do with the matter of account 
between the drawer and drawee. From the 
statement of the drawer, there can' be no 
doubt that King had his recourse against 
the drawer of the biU, who admitted his lia- 
bility continued. From this, it would seem 
that he could have had no effects in the 
hands of Ogden, or any just expectation 
that any one would honor the bill. But still 
liie question recurs, did the plaintiff, by 
failing to give notice to the Indorser, re- 
lease Wm from responsibility. And If he 
did, can the fact be set up In defease to 
the present . action? Although the bill" was 
not received by the plaintiff In payment, 
yet he cannot be treated as a mere agent 
The proceeds of the bill, when received, 
were his, to be applied in part payment of 
the balance due him. He was a holder of 
the bill, and neither the drawer nor indorser 
had a right to withdraw it nor take any 
steps in regard to It which might in the 
least degree be prejudicial to the interest of 
the plaintiff. Now this is not the case witii 
a mere agent, who has no Interest In the 
bill, and the owner of it has a right to witli- 
draw it, or appropriate the proceeds of it 
as may suit his convenience. In this view, 
it Is difficult to distinguish between tiit 
rights and duties of the plaintiff In regard 
to the bill, and those which appertain to 
the holder who has received the bill in the 
ordinary course of business. It is his prop- 
erty, and he has a right to negotiate It if 
he shall choose to do so. He may receive 
payment of It in property, and make any 
other disposition of the bill that may be 
convenient for him. He is then, more than 
an agent He is the holder of the bill, and 
has recourse against the indorser, on condi- 
tion of demand and notice. The drawer 
may be responsible, but the question here 
is, whether the indorser Is responsible, no 
notice having been given to him of the non- 
payment of the bill? He was entitied to 
notice, and the fact, that the drawer still 
acknowledgfes himself responsible, does not 
as regards the indorser, affect the question. 
In failing to give the notice, the plaintiff 
made the bUl his own, and his recourse 
against the indorser is lost He received the 
bill, and was bound, by the commercial law, 
to demand payment and give notice. What- 
ever recourse the plaintiff may have against 
the drawer, he can have none against the 
indorser, as such. And If he can not re- 
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cover JB tbis form, by reason of his negli- 
gence, it is a good defense against an action 
on the original consideration. Had the plain- 
tiff given the notice, he might have had hla 
choice, whether to proceed against the de. 
fendant, as indorser, or on the original 
grotmd of action. The evidence of the draw- 
er was rightfully rejected, as his admission 
of liability on the bill coiild not affect the 
rights of the defendant in this action. And 
this was the objocr for which tlfe witness 
was offered. Upon the whole, the motion 
for a now trial is overruled. 

[NOTE. Where a note is deposited as col- 
lateral security for an existing debt, and for 
collection, it falls within the law of agency, and 
not within the strict rules of commercial law 
applicable to negotiable paper, so that the 
agent is bound only to use due diligence to col- 
lect the same. Lawrence v. McCalmont, 2 How. 
(43 IT. S.) 426; Hamilton v. Cunningham, Case 
No. 5,978; Westphal v. Ludlow, 6 Fed. 348. If 
the holder of a bill as collateral refuses to return 
it. or to make any effort to collect it,_ he is 
liable for the loss resulting from his negligence. 
Childs T. Corp, Case No. 2,677. Whether or 
not a note was in fact received in sat^faction 
of a debt is for the jury. Lyman v. Bank of 
U. S., 12 How. (53 U. S.) 225.] 
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Case No. 227. 

ALLEN T. LYONS. 

[2 Wash. C. C. 475.]^ 

Circuit Court, D. Pennsylvania. Jan., 1811. 

Ejectmej<t— Title to Buppoht— Oki'HASS' Coi;rt 
—Jurisdiction — Wills — Constkl-ctiok— La- 
tent Ambiguity. 

1. In an ejectment against any other person 
than the proprietary, or one claiming under 
him, it is not necessary to prove the titie out 
of the proprietaries of Pennsylvania, if a right 
of entiy is proved. 

2. The orphans' court, established by the laws 
of Pennsylvania, has a general jurisdiction, as 
to intestates' estates, and to direct a sale of 
real property for payment of debts; and it is 
not competent for this court to examine the 
order of that court, whilst it remains in force. 

3. The jury, after forty-eight years smce the 
order of the orphans' court, and a conveyance 
under it, without any pretence of an opposmg 
title in all that time, may presume one dead, 
intestate, and without issue, alleged to have 
been so at the time of the proceedings of the 
court, 

4. When, in a will, a devise was of a house 
and lot in Fourth [Third] street, Philadelphia, 
and the testator had no property in Fourth 
[Third] street, but he had a house and lot m 
Third [Fourth] street, it is a latent ambiguity, 
and may be explained by parol testimony. 

[At law. Action of ejectment. Tried by 
jury. Verdict for plaintiff.] 

The plaintiff, in tracing his titie, began 
with a deed from one R. to WiUiam Carter, 



'[Originally published from the MS. of Mr. 
Justice Washington, under the supervision of 
ilichard Peters, Jr., Esq.] 
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dated April 1733, granting a rent charge out 
of this ground, being a lot in Philadelphia; 
a deed from R. to Benjamin Clark, of the 
fee simple of the lot, charged with the rent, 
in 1738: the will of Clark, devising this lot 
to his wife for life, and to his seven chU- 
dren: deed from the widow and five children 
to Thomas Campbell, of five-sevenths of the 
lot: an order of the orphans' coiirt, author- 
izing the administrator of William Clark, 
(the son of Benjamin Clark,) to seU the re- 
maining two-sevenths, being his own one- 
seventh, and the part of a deceased sister, 
who, it was alleged, but not proved, died 
without issue, by which William Clark be- 
came her heir, dated in 1762: the return and 
report of the sale^ confirmed by that court, 
and a deed founded thereon in 1762, for 
the other two-sevenths to Thomas Campbell: 
the will of Thomas Campbell, by which he 
devises his lot on Third street, in the occu- 
pation of R. H., to his daughter, the lessor 
of the plaintiff. This property lies on Fourtii 
street, and It appeared from the tax-books, 
and accounts of the executor of Campbell, 
that the lot in question, about the time of 
the making of Thomas Campbell's will, was 
in the occupation of R. H., and that the 
rents were received for Sarah, the lessor of 
the plaintiff, down to 1771. In 1781, this 
property was confiscated, as belonging to Mr. 
AUen, the husband of the lessor of the plain- 
tiff, and he is now dead. 

The defendant's counsel objected, first; that 
the plaintiff should show the title to be 
out of the proprietaries. Secondly; that it 
did not appear that the orphans' court were 
authorized to direct a sale of William Clark's 
share. Thirdly; that it did not appear that 
he was heir to his sister of her one-seventh. 
Fourthly; the devise is of a lot on Third 
street, and this lies on Fourth street; and 
parol evidence is inadmissible to explain it. 

WASHINGTON, Circuit Justice, charged 
the jury. The case of Hylton v. Brown, 
[Case No. C,980,] is express, that in an eject- 
ment against other than the proprietor, or 
one claiming under him, it is not necessaiT 
to show the titie out of him, if a right of 
entry is proved. Secondly; the orphans' 
court has a general jurisdiction, as to intes- 
tates' estates, and to direct a sale for pay- 
ment of debts, which it appears was nec- 
essary in this case, and it is not competent 
to this court to examine the order of that 
court, which remains in full force. Thirdly; 
whether William Clark was the heir to Eliza- 
beth, and became entitied to her one-seventh^ 
is a fact proper for the jury. It Is forty- 
eight years since this order was made by 
the court, confirmed by them, and the con- 
veyance to Thomas Campbell, in all which 
time, no pretence of titie, adverse to William 
Clark's, and those claiming under him, has 
been set up; and in this case, the plaintiff 
and defendant both claim under his title. 

In such a case, the jury may presume that 
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Elizabeth Clark died intestate, and -without 
issue, by which Williani became entitled to 
her one-soventh. Fourthly; the ambiguity in 
the case of Thomas Campbell's will is latent, 
and may be explained by parol evidence. 
It does not appear that he had any lot on 
Third street, but ho had one on Fourth street, 
and that was in the ocupation of R. H. If 
the jury are satisfied that this was the lot 
intended, and are also satisfied upon the 
third point, their verdict ought to be for the 
plahitiff. Verdict for the plaintiff. 
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Case 'No* 228. 

AliliEN et al. v. MACKAY et al. 

[1 Spr. 219;^ 16 Law Rep. 686.] 

District Court, D. Massachusetts. Feb., 1854. 

Collision — Damages — Act 1851, c. 43, § 3— 
Fkeigut Pending. 

1. It is the established rule in this court, that 
in case of collision, if both parties are in fault, 
the loss must be divided. 

[Cited in The F. W. Gifford, Case No. 5,166.] 

2. Where sailing vessels are approaching each 
other, one close-hauled, the other going free, 
it is the duty of the latter to clear the former. 
To this general rule, there may be exceptions. 

[Cited in The F, W. GiflEord, Case No. 5,166.] 
[See the Argus, Case No. 521.] 

3. A vessel lost by a collision, is to be paid 
for at her value when lost. By the statute of 
1S51, c. 43, § 3. 19 Stat. 635; Rev. St. 4283,] 
the owners of the vessel in fault are liable to 
the extent of the "freight then pending." as 
well as of the value of their vessel; and the 
term, "freight," includes the earnings of the 
vessel, in transporting the goods of her owners. 

[Cited in THe Glaucus, Case No. 5,478; The 
Ontario. Id. lO.&aS; The Bristol, 29 Fed. 
Rep. S73.] 

[4. Cited in The Aleppo, Case No. 158, to the 
proposition that, in computing damages for 
marine torts, interest at six per cenL may be 
allowed on the cost of cargo, and all expenses 
and insurance actually paid.] 

[5. Cited in The Mary Doane, Case No. 9,205, 
to the point that the looliout must be a person 
competent to give the requisite orders to the 
helmsman, in case of meeting a ship.] 

[In admiralty. libel in rem by Walter 
Allen and others, owners of the barque Hin- 
doo, against R. O. Mackey and others, re- 
spondents, and owners of the ship John 
Qulncy Adams. Decree for libellants.] 

This was a cause of collision. The libel- 
lants were the owners of the barque Hindoo, 
of Newcastlfron-Tyne, which sailed from 
Liverpool, in January, 1851, on a voyage to 
Aden, in the Red Sea, witli a cargo of coal. 
On the 24th of March. 1851, at about" one 
o'clock at night, the Hindoo being then in 
lat 5° 22' S., and Ion. 25° 17' W., the wind 



^fReported by F. E. Parker, Esq.. assisted by 
Charles Francis Adams, Jr., Esq., and here 
zepriuted by permission,] 



being the south-east trade, and blowing 
about S. S. E., the Hindoo being close-hauled 
on the larboard tack, with all plain sail set, 
and going about live knots, the watch on 
her deck saw a large ship bearing down 
towards them, with all sails set, including 
studding-sails alow and aloft, and going dead 
before the wind, at about nine or ten knots. 
The ship proved to be the John Quincy Ad- 
ams, of Boston, owned by the respondents. 
The captain of the Hindoo was called, came ■ 
on deck, and corrected his reckoning; sup- 
posing, as he testified, that the ship intended 
to speak him. Finding, liowever, that she 
was coming too close, he hailed her to port 
her helm, as did also the mate and all the 
watch. The helm of the Adams, however, 
was put first to starboiurd and then to port; 
but {it what precise time these orders were 
given, and whether her course was changed 
essentially, or not, from the time she was 
first seen, was disputed. The master of the 
Hindoo testified, that he saw the Adams 
obey her helm, when it was put to stai*- 
board, and that he then perceived that a 
collision was unavoidable, and gave ordere to 
put up the hdm of his own .vessel, and 
square her after-yards, in order to diminish 
the force of the shock. This order was given 
and obeyed, but the Hindoo had not time 
to get round, when the Adams struck her, 
just aft the mainmast, and cut her down to 
the water's edge, so that she sunk in fifteen 
minutes, or less, the officers and crew saving 
themselves by the bowsprit of the Adams. 
Much conflicting evidfence was given, as to 
the state of the atmosphere on the night of 
the collision, whether clear or hazy; as to 
whether the vessels respectively pursued the 
proper course, and as to the state and con- 
dition of the Hindoo. 

William Sohier and John Lowell, for libel- 
lants. 

S. BarUett and E. D. Sohier, for respond- 
ents. 

SPRAGUE, District Judge. Some of the 
leading facts in this case are not disputed; 
the total loss of the Hindoo, by collision with 
the John Quincy Adams; the time and place 
where this disaster happened; the tacks on 
which the vessels were sailing. There is no 
doubt that the sea was smooth, and the night 
fair, with a moon, but whether there was 
any, and If so, how much haze or fog, is in 
conti'oversy. Upon this point, the evidence 
satifios me that there was not so much haze, 
as to make this a ease of inevitable accident. 
It is certain, that the Adams was seen a 
mile and a half, some witnesses say two 
miles, off. And I am satisfied that the Hin- 
doo might have been seen from the Adams, 
at least three-quarters of a mile. This is the 
testimony of Captain Nickels, the master of 
the Adams. The collision, then, ought to 
have been avoided. One or both of the par- 
ties must be in fault. If both, the loss must 
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be divided; tills is the settled rule in admi- 
ralty. Tlie Rival, Case No. 11,807. Some 
doubt bas been expressed on tbis point, at 
the bar, but it is the estabUshed doctrine of 
this court. 

1st Was the Adams in fault? It was ber 
duty to clear the Hindoo, because sh» was 
going free, and the barque was close-hauled. 
The vessels were approaching each other, 
nearly at right angles, and it was the duty 
of the Adams to go under the stem of the 
Hindoo. It has been said at the bar, that 
there is no general rule, and experts have so 
testified here, but this is a mistake. There 
are general rules, and it is very important 
that they should be known, in order that 
when vessels meet each other suddenly, each 
may at once adopt the proper measmres. 
These rules are, of course, liable to excep- 
tions and modifications. Thus, if the vessel 
which is bound to give way, or to take a 
particular direction, cannot do so with 
safety, by reason of the proximity of the 
shore, or of other obstructions, the rule does 
not apply; but, subject to such variations 
as peculiar circumstances of this sort may 
impose, there are general rules, which should 
be known and adhered to. See 2 Pars. 
Mar. Law, 202, note 3. In this case, the 
ship should have gone under the stern of the 
barctue, because, by doing so, the vessels 
would be constantly increasing their dis- 
tance from each other, and because this 
course would not require, on her part, any 
calculation of the rate of speed at which the 
other vessel was going. The Adams had 
ample time to do this, for she might have 
seen the Hindoo at the distance of three- 
quarters of a mile, as I have already ob- 
served; and if she had attempted to do so, 
when within half a mile, or a quarter of a 
mile, with a smooth sea, and with the head- 
way which she had, there is no doubt that 
she would have cleared the barque. It is so 
testified by the experts called by the respond- 
ents. She did not do so, and the inference 
is that she must have been in fault. 

A good deal has been said about tlie look- 
out kept on board the Adams. The build of 
the ship, and the position of her sails, were 
such, that from the quarter-deck, those on 
board could not see much, If at all, forward 
of the beam, nor could the men of the 
watch, excepting from the topgallant-fore- 
castle. Some doubt has been raised, as to 
the number of men on the topgallant-fore- 
castle. I am satisfied that there was but one 
person there; he was seventeen years old, 
and rated as a boy. I do not think that this 
was a sulficieut lookout. The respondents 
ought to have had a man there; one who, 
if any emergency arose, would be able to 
give the proper order. In this very case, 
the boy cried "starboard," which was wrong. 
The moment the captain came on deck, he 
at once gave the order to "port" the helm, 
although from the quarter-deck he could not 
see the Hindoo; but he says that he knew 



that any vessel, which they should meet In 
that place, would be sailing in the direction 
which the Hindoo actually was taking, In 
which case the order should have been to 
port the helm. And he was right. The 
Adams, then, was to blame for not seeing 
the Hindoo sooner, and for taking the wrong 
coiu'se after she was seen. 

2d. The next question Is, was the Hindoo 
to blame? It is said that she intended to 
speak the Adams, and that she ought, there- 
fore, to have shown a light, and none was 
shown. But if she did nothing to carry out 
this intention, did not alter her course, nor 
deaden her way, she Is not to be accounted 
blameworthy for a mere intention. The 
Hindoo was Justified In presuming that the 
Adams would keep out of the way; she had 
a right to keep her course. It Is contended 
that she deadened her way, first, by back- 
ing her topsail, secondly, by taking in her 
gafif-topsall. It Is doubtful whether she did 
take In her gafif-topsail; and the only two 
witnesses who speak of it, do not say when 
it was done. The evidence, as to the main- 
topsail, is quite clear, that it was not backed 
tUl just before the collision, when there was 
great danger, and then she had a right to 
do It, in order to try to evade or diminish 
the imminent shock. If the gafif-topsall was 
taken In, or let go, it was probably done at 
the same moment I do not think, therefore, 
that the Hindoo was in fault and the de- 
cree must be for the libellants. The case was 
sent to an assessor, and upon the report 
made by him, several questions were ar- 
gued. 

SPRAGUE, District Judge. The Hindoo 
is to be paid for, at her value when lost 
The master reported her value, at the port 
of departure, to be £3500, and he has, upon 
a rehearing, decided that he can ascertain 
no diminution of value, from the time of 
her leaving Liverpool, up to the day of her 
loss. In his estimate, he has deducted £500 
from the value which the witnesses afSxed 
to the vessel, because he was satisfied from 
the testimony, as to the leak, that she could 
not have been so well repaired after her 
former voyage, as those witnesses have sup- 
posed. 

The respondents contend, that the leak 
was a great and increasing one, and that the 
vessel would have been obliged to put into 
Rio for repairs; and experts were called to 
show, that the repairs at Rio would have 
been very expensive. The evidence Is very 
contradictory. I do not think It proves that 
the leak was an increasing one; the weight 
of testimony is the other way. Then, as 
to the testimony of the experts, they were 
asked what they should judge, from the 
whole evidence, would be the expense of 
repairs at Rio. This was not the proper 
mode of examining witnesses. The evidence 
was contradictory and voluminous; and in- 
stead of thus asking them, in the first place. 
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to judse of the result of the evidence, and 
then their opinion, as experts, upon that re- 
sult, a suppositious case should have been 
put to them, for their opinion, and the court 
would have judged whether that case ex- 
isted. It is no part of the duty or power 
of experts, to decide uiK>n conflicting evi- 
dence. The Clement, [Case No. 2,879; U. S. 
V. McGIue, Id. 15,679.] And I cannot tell 
what evidence they adopted; certainly not 
that of the captain and mate, who testified 
that there was no leak. There does not ap- 
pear to be any evidence in the case, from 
which any one can say what the cause of 
the leak was; and therefore I cannot adopt 
these opinions of the experts, nor could they, 
with any certainty, estimate the amount of 
repairs required, nor the sum which they 
would cost 

The llbellants, on the other hand, think 
that too much has been allowed for the 
leak. I am convinced, by the whole evi- 
dence taken together, that the vessel leaked 
a good deal, and I cannot disturb the mas- 
ter's report, as to the allowance to be made 
for it. Assuming the master to be correct 
in his estimate of the value, at the port 
of departure, I think It is for the respond- 
ents to show a deterioration, or deprecla- 
tion, after the vessel sailed. This they have 
not done. I have already considered the 
evidence concerning the leak, and It does 
not show that the leak increased, or that 
anything pccurred to Injure the vessel, from 
the beginning of the voyage. I think, there- 
fore, the value at the port of departure, 
must be taken to be the value at the place of 
the disaster. 

Another question, of considerable Interest, 
has been raised and discussed; whether, un- 
der the statute of the United States, (1851, 
c. 43, § 3; 9 Stat. 635; [Rev. St. § 4283,]) 
limiting the liability of ship owners to the 
value of the vessel and freight then pending 
the freight of the Adams is to be brought 
In; the same persons owning the vessel and 
cargo. This Is a new question, so far as I 
know. No cases have been cited at the 
bar, and I suppose there are none. Under 
the English statute, the question cannot 
arise, as It Is provided for in terms. It 
is argued, that no freight was to be paid 
in tills case, and therefore, that none was 
pending. I think, however, that "freight" 
Is often used In a sense broad enough to 
cover this case. The old maxim was, 
"freight is the mother of wages." If you 
take this literally, and extend to It the rule 
contended for here, it would exclude the 
sailors from wages, where the owner car- 
ries his own goods. I think the expression 
"freight pending," Is perhaps a little brojider 
than that of the English statute, "freight 
due or to grow due;" and it may fairly cov- 
er the increased value of goods conferred 
on them by their carriage, which is just as 
real a gain to the owner of the vessel, and 
just as real a payment by the owner of the 
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goods. In the one case as In the other. I 
take Into consideration, also, that this stnt- 
ute limits a responsibility which existed at 
common law, and therefore must not be 
extended beyond the fair import of its lan- 
guage. I think that the earnings of the 
vessel, In transporting the goods of the own- 
er, may well be deemed "freight," within 
the meaning of this statute, and the amount 
will be what would have been a fair com- 
pensation for transporting the same goods, 
had they belonged to other persons. 

Decree for llbellant, for £3500, the value 
of the Hindoo, and for £900 freight Total, 
£4400, or $21,315.36, with interest from the 
date when the vessel would have arrived 
at her port of destination, In the ordinary 
course of such a voyage, $3408.84. 

NOTE, [in le Law Rep. 692.] A separate 
libel was filed for the cotro, and interest waa 
allowed on its value from the date of the loss. 
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AI.LBN V. McKEAN. 

[1 Sumn. 2r7Q.V 

Circuit Court, D. Maine. May Term, 1833. 

Constitutional Law— Obligation op Contkacts 

— COKPORATE FKANCHISES — COLLEOE OhaRTEK 

— Assumpsit. 

1. A college, merely because It receives a 
charter from the government, though founded 
by private benefactors, is not thereby consti- 
tuted a public corporation controllable by the 
government; nor does it make any difference, 
that the funds have been generally derived 
from the bounty of the government itself. 

'■^A^r^, in Pennsylvania College Cases, 13 
Wall. (80 U. S.) 220.] 

2. The visitatorial power is a mere power to 
control and arrest abuses, and to enforce a due 
observance of the statutes of a charity; it is not 
a power to revoke the gift, to change its uses, 
or to divest the rights of the parties entitled to 
the bounty. 

3. The visitatorial powei is an hereditament 
founded in property, and valuable In the intend- 
ment of law; and where it is vested in trustees, 
there can be no amotion of them from their 
corporate capacity, and no interference with 
the just exercise of their authority, unless it is 
reserved by the statutes of the foundation or 
charter. The trustees are, however, subject to 
the general superintendence of a court of chan- 
cery for any abuse of their trust 

4. Bowdoin College is a private, and not a 
public, corporation, of which the commonwealth 
of Massachusetts was founder, and the visita- 
torial and all other powers, franchises, and 
rights of property of the college are vested in 
the boards of trustees and overseers, estab- 
lislied by the charter, who have a permanent 
right and title to their ofiices, which cannot be 
divested, except in the manner pointed out in 
the charter. In the charter of the college, 
(section 16,) it is declared, that the legislature 

'may grant further powers to, or alter, limit, 
annul, or restrain any of the powers bv this 
act vested in the said corporation, as shall be 
judged necessary to promote the best interest 
of the college." Under this clause the author- 
ity of the leprislature of the state of Maine is 
connned to the enlarging, altering, annulling, 

'[Reported by Hon. Charles Sumner.] 
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or restraining of the powers of the corporation, 
and does not extend to any intermeddhng with 
its property, or extinction of its corporate ex- 
istence. 
[Cited in Pennsylvania College Cases, 13 

Wall. (80 U. S.) 220.J 
LDistinguished in Lothrop v. Stedman, Case 
Ko. 8.519.] 

5. By the act of separation of Maine from 
Massachusetts, the powers and privileges of 
the president, trustees, and overseers of the 
college, are guaranteed under the charter, so 
that they cannot be altered, limited, annulled, 
or restrained, except by judicial process, ac- 
cording to the principles of law, unless that act 
has been modified by the subsequent agreement 
of both states. Afterwards the legislature of 
Massachusetts passed a resolve, "that the con- 
sent and agreement of this commonwealth be, 
and the same is hereby, given to any altera- 
tion or modification of the above-mentioned 
clause or provision in said act, relating to Bow- 
doin College, not affecting the rights or inter- 
ests of this commonwealth, which the presi- 
dent, and trustees, and overseers of the said col- 
lege, or others having authority to act for said 
corporation, may make therein, with the con- 
sent of the legislature of said state of Maine; 
and such alterations or modifications, made as 
aforesaid, are hereby ratified on the part of 
this commonwealth." This resolve does not 
authorize the legislature of Maine to make al- 
terations in the college charter, which shall 
divert the funds of the founder from their 
original objects, or vest the visitatorial power m 
any other bodies, or persons, than the trustees 
and overseers, marked out in the original char- 
ter; and, a fortiori, it does not justify the 
transfer of these powers from the trustees to 
any other persons not in privity with them. 

6. According to the foregoing resolve, the al- 
terations and modifications are to be made by 
the boards of the college, or by their agents, 
with the consent of the legislature, and not by 
the legislature, without their consent. 

7- The terms of ratification in the foregoing 
resolve, being in praesenti. it seems that they 
cannot be applicable to all possible alterations 
in all future times. 

8. By the terms of the act of separation of 
Maine from Massachusetts, no modification of 
it can be made, except by the subsequent agree- 
f ment of the legislatures of both states. To ef- 
fect this agreement, there must be a concur- 
rence of the legislatures of both states ad idem, 
that is, an express assent to some specific prop- 
osition. Therefore the act of Main(* of the 
ItJth March. 1820, which was never responded 
to by the legislature of Massachusetts, and 
which in its terms does not look to any ante- 
cedent resolve of Massachusetts, (though the 
foregoing resolve of Massachusetts was passed 
four days previous,) but expressly looks to 
some future act or assent of Massachusetts, is 
not a sufl&cient compliance with the articles of 
separation 



9 Bv the act of Maine of the 16th of June, 
1830, it is enacted, that "the president, and 
trustees, and the overseers of Bowdoin College 
shall have, hold, and enjoy their powers and 
privileges in all respects, subject, however, to 
be altered, restrained, or extended by the leg- 
islature, &c., as shall, &c., be judged necessary 
to promote the best interests of said institu- 
tion." This cannot be construed to include an 
authority to annul the charter, or the corpora- 
tion created by it, or the institution itself, or to 
create new boards, in whom the corporate pow- 
ers and privileges may be vested; or to trans- 
fer to other persons the powers and privileges 
of the old boards; or to add new membpvs to 
the board bv the nomination of the legislature, 
or by that of the governor and council of the 
state. The act of the 19th of March. 1821. 
enlarging the boards, the act of the 2Tth of 
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February, 1826, making the governor, ex officio, 
a member of the board of trustees, and the act 
of the 31st of March. 1831, declaring, that no 
person holding the oflice of president in any 
college in the state, should hold his office be- 
yond the day of the next commencement of the 
college, and altering the tenure of their omces, 
are therefore unconstitutional. 

10. Where the boards voted, that they "ac- 
quiesced" in an act of the legislature, it was 
held, that this did not import an assent on their 
part; and, farther, that their approval could 
not give effect to an unconstitutional act. 

[Cited in Carr v. Hilton. Case No. 2,437; 
Blocomb V. Lurty, Id. 12,949.] 

U. Where a person holds an office during 
good behavior, with a fixed salary and certain 
fees annexed thereto, the tenure of the office 
cannot be altera without impairing the obhpa- 
tion of a contract. Therefore, the act of the 
legislature of Maine of 1831, removing Presi- 
dent Allen from the office of president, and es- 
tablishing a different tenure for the office, is 
contrary to the constitution of the United 
States. 

12. Where one man receives money, which 
ought to be paid to another, or belongs to an- 
other, an action of money had and r^^P'^- 
will lie in favor of him. to whom of right the 
monev belongs; and this, notwithstan<hng it 
may involve a trial of the title to an office, if 
the party has once been in possession. 

[13. Cited in Townsend v. -Tomison, 7 How. 
(48 U. S.) 721, to the proposition that a verdict 
does not cure defects not preceding or not nec- 
essary to its rendition, but those matters which 
were necessary are after the verdict presumed 
to have been shown.] 

fl4. Cited in Sala v. City of New Orleans, 
Case No. 12,246. to the proposition that a char- 
ter grant to a bank is a contract, the obhga- 
tion of which cannot be impaired by subsequent 
legislation.] 

[At law. Action of assumpsit by Williaan 
Allen against Joseph McKean. Verdict for 
defendant, taken subject t» opinion of 
the court, set aside, and verdict for plain- 
tiff entered.] 

This was an action of assumpsit for money 
had and received, brought by the plaintiff, 
who claimed to be president of Bowdoin Col- 
lege, against the defendant, who was treas- 
urer of the college, for the recovery of the 
salary and perquisites of the office of presi- 
dent of the college. The following is an out- 
line of the material facts of the case. 

Bowdoin College was established In Bruns- 
wick, in the present state of Maine, by an 
act of the legislature of Massachusetts, 
passed on the twenty-fourth day of June, 
1794. The act or charter of incorporation, 
after providing, that there should be erect- 
ed and estiblished a college, &c., to be under 
the government and regulation of two certain 
bodies politic and corporate In the act men- 
tioned, proceeds in the second section to en- 
act that certain persons, (naming them,) 
eleven in number, together with the presi- 
dent and treasurer of the college for the 
time being, be created a body politic by the 
name of the president and trustees of Bow- 
doin College, with perpetual succession. The 
third section declares, that the corporation 
so created, for the more orderly conducting 
1 the business thereof, shall have fuU power 
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and authority, from time to time, to elect 
a vice-president and secretary of tiie cor- 
poration, and to declare the tenure and du- 
ties of their respective offices; and also to 
remove any trustee from the same corpora- 
tion, when in. their judgment he shall be 
rendered inc^able, by age or otherwise, of 
discharging the duties of his office, or shall 
neglect or refuse to perform them, and to 
fill up all vacancies in the corporation, &c.; 
provided, that the number of trustees, includ- 
ing the president and treasurer, shall never 
be greater than thirteen, nor less than seven. 
The fourth section confers on the corporation 
the usual powers of coi-porate bodies, and 
among others the power to hold real estate, 
the clear annual income of which shall not 
exceed £10,000. The fifth section authorizes 
them to elect a president, treasxirer, pro- 
fessors, and trustees, and other college offi- 
cei-s; to purchase lands, erect colleges, &c., 
and to make all reasonable regulations and 
by-laws, not repugnant to the laws of the 
state; and to confer degrees. The sixth sec- 
tion declares, that the clear rents, issues, 
and profits of all the estate, real and per- 
sonal of which the <x)rporation shall be 
seised or possessed, shall be appropriated 
to the endowment of the college, in such 
manner as shall most effectually promote 
virtue and piety, the knowledge of lan- 
guages, and the useful and liberal arts and 
sciences, as shall be directed from time to 
time by the corporation. The seventh sec- 
tion proceeds to declare, that the acts of the 
corporation respecting elections, the purchase 
and erection of houses, the duties, salaries, 
and tenures of (^cers, the appropriation of 
moneys, the acceptance of conditional dona- 
tions, the conferring of degrees, the making 
and altering of the rules and orders, &c. 
&c., shall not have any force or validity, un- 
til agreed to by the board of overseers cre- 
ated by the same act The ninth section 
proceeds to appoint certain persons by name, 
(in number forty-three,) together with the 
president of the college, and the secretary 
of the corporation, the board of overseers 
of the college, creating them a body cor- 
porate with the Tisual powers, and among 
others with the power of amotion of the 
members of the board, and providing, that 
the board shall never be greater than forty- 
five, nor less than twenty-five. The six- 
teenth section provides, "that the legislature 
of this commonwealth may grant any further 
powers to, or alter, limit annul, or restrain 
any of the powers by this act vested in the 
said corporation, as shall be judged neces- 
sary to promote the best interests of the said 
college." The seventeenth section grants to 
the college five townships of land, of the con- 
tents of six miles square, to be laid out and 
assigned from any of the unappropriated 
lands belonging to the commonwealth, in 
the then district of Maine, the same to be 
vested in the trustees of the college and their 
successors for ever, for the use, benefit, and 
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purpose of supporting the college, with pow- 
er to dispose of them, &c., and subject to 
certain conditions of settiement 

Such are the most material clauses of the 
charter. The lands so granted by the com- 
monwealth have been vested in the corpora- 
tion; and other donations have from time to 
time been received by it from the munifi' 
cence of private individuals. The college 
boards, soon after the grant of the charter, 
were duly organized imder the charter, and 
suitable arrangements were made, so that 
the college went into operation in the year 
1801, and has ever since continued to per- 
form the functions, for which it was estab- 
lished, In the promotion of sound literature, 
and the liberal arts and sciences. No altera^ 
tion was ever proposed, or made to the 
charter, during the imion of Massachusetts 
and Maine. But upon the separation of the 
latter, as an independent state, from the 
former, it was provided by the act of sep- 
aration of the 19th of June, 1819, (which was 
Incorporated into the constitution of Mahie, 
which went into effect on the 15th of March, 
1820,) among the fundamental articles, that 
"all grants of land, franchises, immunities, 
corporate, or other rights, &c., which have been 
or may be made by the said commonwealth 
before the separation, &c., shall OMitinue In 
force, after the said district shall become 
a separate state. But the grant, which has 
been made to the president and trustees of 
Bowdoin College out of the tax laid upon 
the banks, &c., shall be charged upon the tax 
upon the banks withhi the said district of 
Maine, and paid according to the terms of 
the grants. And the president and trustees, 
and the overseers of the said college shall 
have, hold, and enjoy their powers and 
privileges in all respects, so that the same 
shall not be subject to be altered, limited, 
annulled, or restrained, except by judicial 
process according to the principles of law.** 
And the ninth article of the same act de- 
clares, that the fundamental article shall 
be incorporated. Ipso facto, into the state 
constitution, "subject, however, to be modi- 
fied or annulled by the agreement of the leg- 
islature of both the said states; but by no 
other power or body whatsoever." "With a 
view, doubtiess, to meet the special security 
thus given to the rights and privileges of 
Bowdoin CJollege, another article (the 8th) 
of the constitution of Maine declares, "that 
no donation, grant, or endowment shall at 
any time be made by the legislature to any 
literary Institution, now established or which 
may hereafter be established, unless at the 
time of making of such endowment, the leg- 
islature of the state shall have the right to 
grant any further powers to, alter, limit or 
resti-aln any of the powers vested in any 
such literary institution; as shall be judged 
necessary to promote the best interests there- 
of." 

By a vote passed by the trustees of the col- 
lege in July, 1801, and duly concurred in by the 
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board of overseers, the salary of the presi- 
dent of the college was fixed at ?1,000 per 
annum, (an addition of $200 was afterwards 
made in 1805,) lo be paid in quarterly instal- 
ments, and to commence, when he shaU en- 
ter on the duties of his office; and it has ac- 
cordingly been constantly so paid by the 
treasurer, without any further order of ei- 
ther board, from time to time, to the presi- 
dent for the time being, without objection. 
By another vote of the college boards of 
November 4th, 1801, the tenure of the office 
of the president was declared to be during 
good behavior. By the by-laws of the in- 
stitution, every candidate for a degree was 
required to pay five dollars to the treasurer 
for the president; and a like fee was subse- 
quently required for every medical degree. 
Dr. Allen, (the plaintifif,) was duly elected 
president of the coUege in December, 1819; 
and in May, 1820, he was inaugurated, and 
assumed the duties of the office under this 
Imown tenure of office, and the salary and 
perquisites annexed thereto. In the same 
month, with the zealous co-operation of Presi- 
dent Allen, the college boards passed a vote, 
which, after reciting the clause of the con- 
stitution of Maine as to endowments, already 
referred to, declared, that the consent of the 
boards be given, that the right may be 
vested in the legislature of the state of 
Maine, (that is, the right to enlarge, alter, 
limit, or restrain the powers given by the 
college charter,) and that a committee be au- 
thorized in behalf of the institution to take 
such measiires as may be necessary to vest 
such right in the said legislature, so as to 
finable them to make the endowment thereby 
prayed for, or any further endowment, which 
they in their wisdom might be disposed to 
make. President Allen was appointed one of 
this committee; and accordingly application 
was made to the legislatures of Massachusetts 
and Maine for their assent to such modifi- 
cation of the college charter, as should en- 
able the college constitutionally to receive 
patronage and endowments from the legis- 
lature of Maine. The legislature of Massa- 
chusetts accordingly passed a resolve on the 
12th June, 1820, and the legislature of Maine 
one on the 16th of the same month, on this 
subject, the terms of which were fully dis- 
cussed by the court. The legislature of 
Maine, supposing that by the conjoint opera- 
tion of the state legislatures, aU restraint up- 
on their constitutional authority to alter the 
charter was removed, in March, 1821, passed 
an act providing, that the number of trustees 
of the college, including the president, should 
never be less than twenty nor more than 
twenty-five, and a quorum to be thirteen; 
and the number of overseers should never be 
less than forty-five nor more than sixty; that 
the governor and council should appoint 
twelve persons as trustees, and fifteen as 
overseers, &c. &c.; that the boards respec- 
tively should thereafter fill all other vacan- 
cies. Other acts were passed in June, 1820, 



in February, 1822, and in February, 1826, 
respecting the college, upon the terms of 
which it is unnecessary to dwell. On th'i 
31st of March, 1831, the act was passed* 
which has given rise to the present contro- 
versy. The first section declares, "that no 
person holding the office or place of presi- 
dent in any college in this state" (and there 
were at that time, and are now, but two 
colleges in the state,) "shall hold said office 
or place beyond the day of the noxt com- 
mencement of the college, in wliich he holds 
the same, unless he shall be re-elected. And 
no person shall be elected or re-elected to 
the office or place of president, unless he 
shall receive in each board two thirds of all 
the votes given In the question of his elec- 
tion. And every person elected to said office 
or place after the passing of this act, shall 
be liable to be removed at the pleasure of 
the board of trustees, or board of trustees 
and overseers, which shall elect him." The 
second section provides, "that the fees paid 
for any diploma, or medical or academical 
degree, &c., shall be paid into the treasury 
for the use of the college, and no part shall 
be received by any officer, as a perquisite of 
office." At the annual meeting of the boards 
of the college in September, 1831, they 
passed a vote, "that they acquiesce in said 
act, and will now, &c., proceed to carry the 
provisions thereof into effect" The board 
of trustees then proceeded, (after having 
given due notice to President Allen,) to an 
election of president; but no candidate hav- 
ing a majority of votes, no choice was made, 
and the college has ever since remained 
without any acknowledged president The 
present action has been brought by Dr. Al- 
len, against the defendant who is treasurer 
of the college, for the salary and perquisites 
of office due to him (as he contends) as presi- 
dent of the coUege, de jure, notwithstanding 
his ejection from office in September, 1831. 

Greenleaf, for plaintiff. 

The corporation of Bowdoin (College is in 
its nature a private eleemosynary corpo- 
ration. Tbis is manifest from the terms of 
the charter; the legislature having reserved 
to itself the right to alter or annul the pow- 
ers therein granted. If it were a public cor- 
poration, such reservation woidd be super- 
fluous. It was so treated in the separation 
act and in the constitution of Maine, by 
which the rights and privileges of this col- 
lege were placed beyond the reach of the 
legislature. The purpose of general educa- 
tion did not make it a public corporation. 
[Dartmouth College v. Woodward,] 4 Wheat. 
[17 U. S.J 031, 667- The charity of almost 
every hospital and college may be public, 
while the corporation is private, 2 Xvent, 
Comm. 222, 223; Dartmouth College v. Wood- 
ward, 4 Wheat [17 U. S.] 634; Philips v. 
Bury, 2 Term R. 346, note. The great ob- 
ject of an incorporation is to bestow the 
character and properties of individuality on 
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a collective and changing body of men. 
IProvJdoncc Bjink v. Billings,] 4 Pet. [29 U. 
S.] 502. And wherever the acceptance of 
the charter is necessary to give operation to 
the act of the government, it is a, private cor- 
poration. Ang. & A. Corp. 40. Such accept- 
ance ci-eated a contract between the state 
and all parties interested in the college. • Lin- 
coln & Kennebec Bank v. Richardson, 1 
Greenl. 81. The property granted to the col- 
lege became private property, out of which 
any Judgment against the corporation might 
be satisfied; and which the state could not 
resume, nor agahi acquire, but for public 
uses, and upon the payment of compensa- 
tion. And the contract thus created could 
not be rescinded, nor the rights vested un- 
der It be devested, by any act of the legis- 
lature. Fletcher v. Peck, 6 Cranch, [10 U. 
S.] 87; New Jersey v. Wilson, 7 Cranch, 
[11 U. S.] 1C4; King v. Dedham Bank, 15 
Mass. 454; Charles River Bridge v. Warren 
Bridge, 7 Pick. 344; Society for Propagation 
r. Wheeler, [Case No. 13,156;] Dash v. Van 
Kleeck, 7 Johns. 477; Terrett v. Taylor, 9 
Cranch, [13 V. S.] 43. The college thus 
erected consists of two distinct corporations; 
namely, the president and trustees, and the 
board of overseers. The latter Is, In the 
sixth section, styled "the supervising body," 
having a negative on the acts of the presi- 
dent and trustees, and possesshig all the es- 
sential attributes of visitor of the college. 
The right of visitation. Is p-^ldently granted 
away by the state to the board of overseers. 
The two corporations are empowered, by 
the charter, to elect a president and other 
officers; "and to determine the duties, sal- 
aries, emoluments, and tenmres of their sev- 
eral offices aforesaid." The power of amo- 
tion, for Just cause and In a legal manner, 
may be considered as granted by necessaiy 
Implication; such power being one of the in- 
cidents of every corporation. Per Lord 
Mansfield In Rex v. Richardson, 1 Burrows, 
639; Lord Brace's Case, 2 Strange, 819; Rex 
V. Lyme Ilegis. 1 Doug. 149; Ang. & A. Corp. 
410, 413, 24G. In the exercise of these pow- 
ers, the college declared the tenure of the 
office of presddent to be during good be- 
havior; and fixed his salary; and the In- 
variable usage, proved in the case, and 
amounting to a contemporaneous practical 
exposition of the vote, has been to pay it 
quarterly; generally without demand, and 
always without any special order of the cor- 
poration or Its officei-s. Certain, perquisites 
also wore directed by the by-laws to be paid 
by candidates for degrees, "to the treasurer 
for the president." This office, moreover, be- 
ing of the essence of the corporation, the In- 
cumbent had a franchise In It. Digliton's 
Ciise, 1 A'ont. 77, 82. The place also of 
trustee, which he held virtute officii, though 
no emoluments were attached to it, is a 
franchise. And in either case the party un- 
lawfully put out may be restored by man- 
damus Fuller V. Trustees of Plainfleld 



Academic Scliool, 6 Conn. 532. From these 
premises It results, that the acceptance of 
the office of president created a private con- 
tract of service between the plaintiff and the 
college, which neither party, nor the legis- 
lature could annul or impair. He was an 
officer of private instruction; as truly so as 
the principal of a private academy, and his 
rights were as absolutely vested. Having 
been thus elected, and having performed the 
duties of his office, the plaintiff is entitled to 
bis salary and perqtiisites; for the recovery 
of which the proper remedy Is by action 
against the treasurer, for money had and re- 
ceived. It Is in evidence, that the treas- 
urer had in his hands sufficient funds for 
this purpose; that the salary was payable 
quarterly; and that by the usage of his of- 
fice, and the practice of the college, no spe- 
cial order was required for the payment It 
was therefore, at the end of each quarter, 
the money of the president, in the hands of 
the treasurer, who became his trustee for 
the sums he was entitled to demand, when- 
ever they became payable. And the pay- 
ment to the president would have been a 
conclusive answer to any action brought by 
the college against its treasurer for the same 
money. It Is shnply the case of money de- 
posited with A, to be paid over to B; who 
may always recover it of A, in this form of 
action. Scott v. Surmon, Willes, 404; Com. 
Cont. 270; Heard v. Bradford, 4 I^ss. 326; 
OUver V. Smith, 5 Mass. 183; HaU v. Mars- 
ton, 17 Mass. 575; Eagle Bank v. Smith, 5 
Conn. 71; Arris v. Stukely, 2 Mod. 260; Boy- 
ter V. Dodsworth, 6 Term R. 681; Hearsey v. 
Pruyn, 7 Johns. 179; Sadler v. Evans, 4 
Burrows, 1984. The authority of Maine to 
modify the college charter, upon which the 
defence In the present case is understood to 
be founded, is supposed to be derived from 
the transaxitlons of the corporations, and of 
the two states In the year 1820; but upon 
an examination of those acts, no such au- 
thority will be found to have been given. 
Massachusetts, by its resolve of June 12th, 
1820, consented to such alterations of the 
charter, not affecting the rights and Inter- 
ests of the commonwealth, as the president 
and trustees, and the overseers, or their 
agents might make, with the consent of the 
legislature of Maine. It contemplated spe- 
cific alterations, to be originated from time 
to time, by the college or Its Immediate 
agents, remote from the Influence of popu- 
lar excitement and the strife of party; 
which, being submitted in a matured form 
to the legislature of Maine, might with its 
approbation, become a law. But, instead of 
this, the corporations were understood by 
the legislature of Maine to have sold out to 
this state the whole trust confided to them, 
with the right to originate and establish al- 
terations at its pleasure; thus exposing the 
college to all the storms of political and 
sectarian violence in a legislative assembly. 
Under this impression, and without acting 
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on the proposal of the parent state, Maine 
passed the subsequent aet of June 16th, 1820, 
taking to itself the right to modify the char- 
ter at its pleasure, and making the act to 
take effect, provided Massachusetts shaU 
consent thereto. This consent never has been 
given; and as no provision is made for se- 
curing the rights or interests of Massachu- 
setts, its consent is not to be presumed. Its 
plain intent, in the resolve of June 12th, has 
evidently been disregarded; and neither state 
has acted on the proi)osition of the other. 
Hence all the subsequent legislation of 
Maine in rdation to the college is merely 
void, and the college still enjoys the immuni- 
ty secured to it by the constitution. 

The assent of the plaintiff is, in this view, 
of no importance. It could not give to the 
state a jurisdiction, wMch the constitution 
had inhibited; nor siurender the rights of 
Massachusetts, over which he had no con- 
trol. But if the law of 1820 were a valid 
act, it would not justify the ulterior proceed- 
ings of Maine. It gives authority to "alter, 
limit, and restrain, or extend the powers and 
privileges" of ^he corporations. The powers 
of a corporation are those tilings which it 
may lawfully do; its privileges are those 
things which it may lawfully enjoy. Hence 
the legislature could only modify the capaci- 
ties of the corporations. It could not do cor- 
porate acts in their stead. It could neither 
make by-laws, nor create trustees nor over- 
seei-s, nor displace any member of the cor- 
poration. If It might limit powers, it could 
not assiune to exercise them. If it might 
invigorate the arm, it could not cut it off. 
Therefore the act of March 19th. 1821, au- 
thorizing the governor and council to appoint 
twelve additional trustees and fifteen over- 
seers, and to till certain vacancies, is void; 
it being not witliin the authority professedly 
granted, and being also a direct exercise of 
corporate powers. And the subsequent acts 
of the corporations are vitiated by the votes 
of these newly appointed trustees and over- 
seers, imless it is made apparent, that such 
votes could not affect them. Nor can the de- 
fence be supported by the statute of 1832, 
c. 517; for this act also is in violation of the 
constitution, both of Maine and of the Unit- 
ed States. Its provisions are obviously 
pointed at President Allen, since the lan- 
guage cannot apply to the other college in 
this state, which has no board of overseers. 
It is, in effect, an act to remove him from 
office. It destroys his vested right in the 
office, and violates the contract of bis elec- 
tion, by creating a new tenure of the office, 
which, till then, was held during good be- 
haviour. It places the contract wholly in 
the power of one party. It is an exercise 
of the power of amotion; and this, too, with- 
out notice or judgment of law. But even 
the corporation could not remove from of- 
fice till after notice to appear and show 
cause. Ang. & A. Corp. 244; Fuller v. Trus- 
tees of Plainfield, 6 Conn. 532. And the no- 



tice should specify the charges preferred 
against the incumbent. Exeter v. Glide. 4 
Mod. 33, 37. It ousts the plaintiff from his 
franchise, as a trustee and overseer, without 
judgment of law, and without any offense 
on his part. Cora. v. St. Patrick's Benevo- 
lent Soc, 2 Bin. 449, 450; 2 Kent, Comm. 
239; Ang. & A. Corp. 244; Dartmouth Col- 
lege V. Woodward, 4 Wheat. [17 U. S.] 518. 
It is a direct and original exercise of corpo- 
rate powers. And it transcends even the 
limits of the act of 1820, which permits the 
legislature to modify the powers of the cor- 
poration, but not to annul them. Yet this 
statute annuls the powers of the college to 
grant fees and perquisites to the president, 
and to fix the tenure of his office; which 
were secured to the corporations by the 
orighial charter. In fine, constituted as this 
college was, with duties so important, and 
privileges so valuable, the right of control, 
reserved to the legislature, should be exer- 
cised with extreme caution; and should be 
so limited as to promote the original and 
peculiar objects of the foundation, and to 
enlarge rather than restrain the benefits of 
Its relation to the public. 

Longfellow for defendant 

The preliminaiy inquiry In this case Is, 
whether the action can be maintained 
against this defendant. He is charged, it is 
true, as the treasurer of the college; but this 
is merely descriptio pereonae. He is not the 
corporation, but its agent; receiving its mon- 
ey in that character alone. His exhibits 
show, that the sums he received were "for 
the corporation," and not for the president. 
He has charged himself with the amount, 
and is liable to the corporation alone. The 
privity of contract, on which this action Is 
to be maintained, if at all, is between the 
plaintiff and the college. If the treasurer 
had wasted the moneys In his hands, will it 
be contended, that the plaintiff would have 
no remedy against the college? On the other 
hand, if the coi-poration were insolvent. Is 
the treasurer tJierefore liable de bonis pro- 
priis to the plaintiff? His situation involves 
no other responsibilities than those of the 
cashier of a bank, having received the 
amount of a note left in the bank for col- 
lection; in which case the remedy of the 
depositor would be against the corporation, 
and not against its servant The monej's re- 
ceived "for the president" went into the 
common mass of the college funds, the leg- 
islature, by the act of 1831, having repealed 
the by-law by which he formerly had re- 
ceived them. And in this act both the cor- 
porations had acquiesced, and were tlierefore 
bound by its provisiotis, which they had in 
fact attempted to carry into effect The au- 
thorities cited by the plaintiff in support of 
the action, may be answered by the single 
remark, that they all are cases of money re- 
ceived by the party in his private capacity, 
and not by virtue of any office, like that of 
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the present defendant. They therefore fur- 
nish no support to this action. But if this 
action would lie, under other circumstances, 
yet this plaintiff cannot maintain it, not be- 
ing the president of the college. He was re- 
moved from office by the operation of the 
act of 1831; which it was the constitutional 
right of the legislature to pass. For the col- 
lege is in every respect a public institution. 
It was originally established and endowed 
by the state; the legislature reserving the 
right to modify and even to annul its char- 
ter. In each of these essential particulars it 
differs from Dartmouth College; and there- 
fore the case of that college furnishes no 
analogy for the decision of this. Bowdoln 
College, it Is true, has received munificent do- 
nations from the Bowdoin family; but these 
gifts were made to an institution already 
established by the public, and do not, in any 
degree, make it a private corporation. Neith- 
er is it private because trustees have been 
appointed to manage its concerns. This pow- 
er must be vested somewhere; and the effect 
Is the same whether it is exercised imme- 
diately by the legislature, or more remotely 
by agents of its appointment. Every insti- 
tution, whether hospital or college, created 
and endowed by the government, as this 
was, for purposes of general charity, is a 
public corporation. The subsequent gifts of 
private benefactors, without statutes direct- 
ing their employment, are engrafted into the 
original foundation, but do not change its 
character. The state, as the founder, still 
retains the visitatorial power; and may re- 
strain and control the trustees, should they 
abuse theh* trust. St. John's College v. 
Todington, 1 Burrows, 200. This power of 
the state may be farther argued from the 
patronage it has bestowed; the visitation al- 
ways following the patronage. DDartmouth 
College V. Woodward,] 4 Wheat. [17 U. S.] 
075. In the presunt instance it has also been 
expressly reserved. 

It is conceded, that the legislature has not 
the right to "annul" the corporation; but it 
may take away any of its powers, and sub- 
stitute others, whenever it may deem the 
interests of the institution to require it. Or 
it may lawfully resume to itself the power of 
appointing to office, fixing tenures, and fill- 
ing vacancies in the corporations. Of the 
expediency of such a measure, it is not nec- 
essary now to speak; but the existence of 
the power, and the right to exert it, are clear. 
It was to an office subject to this legislative 
control, that the plaintiff was elected. 
Though a provision for the immimity of the 
college was inserted in the act of separation, 
yet he was aware that Its effect might be 
done away by the joint power of the two 
states. And if, by a joint act, they have 
modified the condition of the college, pursu- 
ant to such known powers, he has no right 
to complain. Nay more, it is proved that he 
himself procured the passage of the act of 
1820, of which he was strongly In favor; I 



and his assent being, not merely his official, 
but his private act, he is subject to all its 
consequences. The argument against the 
binding force of the act of 1820, founded on 
the supposed want of assent on the part of 
Massachusetts, proceeds on a construction 
altogether too narrow. The meaning of all 
parties was, only that the power of control 
should not be assumed by Maine, without 
the consent of Massachusetts. Whether the 
restriction was expressed by the words 
•'shall agree," or "shall have agreed," is 
wholly immaterial; as is farther evident 
from the fact, that Massachusetts, in the 
same statute, engaged to ratify whatever 
arrangements should be made between the 
corporation and the new state. And the 
corporation havins instructed its committee 
to vest the cower of control in the legis- 
lature of Maine, and this state having ac- 
cented and exercised the newer thus grant- 
ed, it has therefore been ratified by Massa- 
chusetts, and the act is binding. If it be 
true, that alterations should originate with 
the president and trustees, this has been 
done. The committee, who addressed the 
legislature of Maine, communicated the 
terms of a modffication orieinallv proposed 
by the corporations of the coUese. The con- 
dition of the college, after the passage of the 
act of 1820, was the same as It was under 
the original charter, and before the sepa- 
tion, excepting the power to annul. Hence 
the enlargement of the two boards, under 
the act of 1821, was within the piurview of 
the terms of the surrender in the preceding 
year. The legislature might lawfully have 
gone farther, and assumed to Itself the right 
to fill all vacancies. But if this powelr were 
doubtful, it has been ratified by the college; 
and the right can no loncrer be questioned. 
Had either corporation been disposed to re- 
sist, its dissent should have been expressed 
at the time. Instead of which, the members 
newly admitted have been tacitlv recognized 
by each board, as lecrallv entitled to their 
seats; and twelve years of nrofound acqui- 
escence by all narties have already elapsed, 
affording the strongest nresumntive proof of 
assent to the statute. Tliis is one of the ar- 
ransements to which the ratification of Mas- 
sachusetts is to be extend pfi. Tf, however, 
these members were not lesrallv appointed, 
it would not follow, that their votes vitiated 
the subseauent transactions of the boards, 
unless it should appear, that Such measures 
were actually decided bv their votes. And 
the burden of this nroof is on the plaintiff, 
the legal presumption belns In favor of their 
validlly. The act of 1&S1. is nnthing more 
tlian a legitimate exercise of the powers 
vested In the state by the stntnte of 1820. 
It violates no vested riehts of the plaintiff, 
for he accepted the office of nrpafdent, sub- 
ject to the lesaslative rierht of modification. 
To this right he personally assented. The 
statute does not remove liim from office; 
but merely declares, that no president shall 
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hold his office unless re-el enl-pf'. The amo- 
tion resulted from the act of the trustees 
and overseers, under the statute. But 
-whether it resulted from a coroorate or a 
legislative act, it is legal, being only an ex- 
ercise of visitatorial nower. And no notice 
was necessary, it being a public and not a 
private corporation. Neither is this statute 
void, as impairing the oblication of a con- 
tract All presumntions ■ and doubts must 
lean in favor of Its constitntionality. It 
would be danererous to presume otherwise. 
The imconstitutionality of any statute must 
be clearly manifest, to justify any court in so 
pronouncing it Is such the character of 
this statute, so solemnly enacted, and so de- 
lilxrately assented to, by those whose obedi- 
ence was required to Its provisions? 

Greenleaf, in reply. The treasurer, in his 
exhibit, states, that the perquisites were re- 
ceived **for the corporation;" but the law 
says, he received them "for the presi- 
dent" If the latter is entitled to them, he 
may recover them In this action. They were 
originally paid to him by the persons gradu- 
ated; and afterwards, ftom motives of con- 
venience and decorum, were paid to the 
treasurer for his use. For the salary, at 
least, the plaintiff has a double remedy; 
eitlier against the corporation, as the con- 
tracting party, or againsti the treasurer, as 
trustee to his use. The supposed acquies- 
cence of the corporation in the act of IB 31, 
was merely a silent submission to superior 
force. However mistalcen the policy which 
dictated this submission, It was nothing more 
than the bending of the rush before the tem- 
I>est It *can never amount to a deliberate 
and voluntary adoption of the extraordinary 
enactments of that statute, as a lawful 
amendment of the college charter. The 
state Is not the visitor of this corporation. 
All the attributes of a visitor are, by the 
sixth and seventh sections of the original 
charter expressly vested in the board of over- 
seers, as "a supervising body." The legis- 
lature reserved no such right to itself, nor 
has it ev^ been, withdrawn from the over- 
seers. 

STOUT, Circuit Justice. This cause has 
been argued with a degree of learning and 
ability proportionate to Its importance. I 
have taken time to consider it, and propose 
now to deliver the judgment, which, upon 
mature deliberation, I feel boimd to adopt 

Two questions have been made at the 
bar. First whether the present action is 
maintainable against the defendant, as treas- 
urer, supposing the plaintiff still to be right- 
fully in office. Secondly, whether the plain- 
tiff is rightfully in office, notwithstanding 
the act of 1831, and the proceedings of the 
board thereupon; so that he is entitled to 
recover the amount of his salary and per- 
quisites, or cither, against the college. 



A strong desire has been expressed at 
the bar in behalf of the parties, that the 
court would not, even If it might, confine its 
judgment to the first question; but that it 
would proceed to decide the whole merits 
of the conti'oversy, as essential to the good 
order and prosperity of the college, as well 
as to the rights of the defendant. Under 
these circumstances, although I am conscious 
of the delicacy and difficulty of the task, 
(a task, from which I would gladly have 
been spared,) I shall express the opinion, 
which I have deliberately formed upon both 
the questions in the case without hesitation, 
but at the same time with all the diffidence, 
which the magnitude of the interests in- 
volved in them cannot fail to create. For 
the present, I shall pass the question, wheth- 
er the action Is maintainable against the 
present defendant, and proceed at once to 
the main points upon the merits. And the 
first point naturally arising upon the dis- 
cussion Is, in what light the original charter 
granted by Massachusetts for the estalftish- 
ment of Bowdoln College, is to be viewed. 
Is it the erection of a private corporation 
for objects of a public nature, like other 
Institutions for the general administration 
of charity? Or Is It, in the strict sense of 
law, a public corporation, solely for public 
purposes, and controllable at will by the 
legislative power, which erected it, or which 
has succeeded to the like authority? The 
former is asserted by the plaintiff's counsel 
to be Its true predicament; the latter is as 
strenuously contended for on the other side. 
That a college established for the promo- 
tion of education, and for instruction in 
virtue and piety, and in the liberal arts 
and sciences, is in some sense a public Insti- 
tution or corporation, cannot well be de- 
nied; for it is for the benefit of the public 
at large, or at least for all persons, who are 
suitable objects of the bounty; and this is 
the popular sense, In which the language is 
commonly used. And in this sense an in- 
stitution founded esclusively by private 
donors for purposes of general charity, 
such as a hospital for the poor, the sick, 
the disabled, or the Insane, may well be 
called a public institution. But In the sense 
of the law a far more limited, as well as 
more exact meaning is Intended by a public 
institution or corporation. Upon this sub- 
ject however, I may well spare myself 
from any elaborate exposition, since it was 
fully considered in the great case of Dart- 
mouth College V. Woodward, 4 Wheat [17 
U. S.] 518, from which I will make a quota- 
tion, contained In the opinion of one of the 
judges, which it is well known had the ap- 
probation of the court: -i-ublic corpora- 
tions," says the opinion, "are generally 
esteemed such as exist for public political 
purposes only, sucli as towns, cities, par- 
ishes, and coimties; and in many respects 
they are so, although they involve some 
private interests. But strictly speaking, 
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public corporations are such only, as are 
founded by the government for public pur- 
poses, where the whole interests belong also 
to the Kof ornment. If, therefore, the founda- 
tion be private, though under a charter of 
the government^ the corporation is private, 
however extensive the uses may be, to which 
it is devoted, either by the bounty of the 
founder, or the nature and objects of the 
institution. For instance, a bank created 
by the government for its own use, whoso 
stock is exclusively owned by the govern- 
ment, is, in the strictest sense, a public 
coiporation. So is a hospital created and 
endowed by the government for general 
cliarity," (meaning, as is obvious from the 
context, a hospital like the Navy Hospital, 
or the General Marine Hospital, established 
and supported by the United States out of 
its own funds, and over which it retains the 
entire government) "But a bank, whose 
stock is owned by private persons," (and it 
might have been added, partly by private 
perscftis and partly by the government.) 
"Is a private corporation, although it Is 
erected by the government, and its objects 
and operations partake of a public nature. 
The same docti'ine may be affirmed of in- 
surance, canal, bridge, and turnpike compa- 
nies. In all these cases the uses may, in a 
certain sense, be called public; but the cor- 
porations are private; as much so, indeed, 
as if the franchise were vested in a single 
person." "This reasoning applies in its full 
force to eleemosynary corporations. A hos- 
j)itnl. founded by a private benefactor. Is in 
]iolnt of law a private corporation, although 
dedicated by its charter to general charity. 
So is a college, founded and endowed in 
the same manner, although, being for the 
promotion of learning and piety, it may ex- 
tend its charity to scholars from every class 
of the community, and thus acquire the 
character of a public Institution. This is 
the unequivocal doctrine of the authorities; 
and cannot be shaken, but by undermining 
the most solid foundations of the common 
law." It is afterwards added: "The fact, 
then, that the charity is public, affords no 
proof, that the corporation is also public; 
and consequently the argument, so far as 
it Is built upon this foundation, falls to the 
gi-ouud. If, indeed, the argument were cor- 
rect, It would follow, that almost every hos- 
pital and college would be a public corpora- 
tion, a doctrine irreconcilable with the whole 
current of decisions since the time of Lord 
Coke." And It Is further stated, that no 
authority exists In the government to regu- 
late, control, or direct a corporation, or its 
fimds, "except where the corporation is in 
the strictest sense public; that is, where 
Its whole interests and franchises are the 
exclusive property and domain of the gov- 
ernment Itself." See [Dartmouth College v. 
Woodward.] 4 Wheat [17 XJ. S.] GOS-672. 

That a college, merely because It receives 
a charter from the government though 
IFED.CAS. — 32 



founded by private benefactors, Is not there- 
by constituted a public corporation, con- 
trollable by the government, is clear beyond 
any reasonable doubt So the law was 
understood by Lord Holt in his celebrated 
judgments in Philips v. Bury, 1 Ld. Raym. 
8, 2 Term. R. 34G. Lord Hardwicke, in At- 
torney General v. Pearce, 2 Atk. 87, said: 
"The charter of the crown cannot make a 
charity more or less public, but only more 
permanent than it would otherwise be."" 
And the decision of the supreme court, in 
the case of Dartmouth College v. Wood 
ward, is direct to the same purpose. 

Nor does it make any difference, that the 
funds have been generally derived from the 
bounty of the government itself. The gov- 
ernment may as well bestow Its bounty upon 
a private corporation for charity, as upon 
a public corporation; and its funds once be- 
stowed upon the former become irrevocable, 
precisely in the same manner, and to the 
same extent, as if they had been bestowed 
j upon an individual. The government can- 
j not resume a gift once absolutely made to 
j a private person; neither can it resume 
I a like gift to a private corporation. It is 
I true, that the government may resei-ve such 
j a power in granting a charter, if it chooses 
' so to do; but then, the power arises from 
the vei-y terms of the grant and not ftrom 
any implied authority derived from the boun- 
ty being for genei-al charity, any more than 
it would from its being for private charity. 
The government may reserve a right to re- 
voke at pleasure even its private gifts; but 
certainly the law will not imply such right 
without some positive expression of sucli; 
an intention. Mr. Chancellor Kent has stit- 
ed the true principles of law on this subject,, 
with his usual accuracy and clearness: '-An 
eleemosynary corporation," (says he,) "is a 
private charity, constituted for the pei-pet- 
ual distribution of the alms and bounty of 
the founder. In this class are ranked hos- 
pitals for the relief of poor, sick, and im- 
potent persons, and colleges and academies 
established for the promotion of learning andi 
piety, and endowed with property, by pub- 
lic and private donations." 2 Kent, Comm.. 
(2d Ed.) Lect 23, p. 274. To be sure, whore- 
the government is the founder of a collegtv 
it has certain rights and privileges attached 
to it in point of law; but in this respect It 
is not distinguishable from any private- 
founder. Evei7 foimder of an eleemosynary 
coiporation, (that is, the fundator perficiens,. 
or person, who originally gives to It Its funds^ 
and revenues,) and his heirs, have a right to- 
visit inquire into, and correct aU irregulari- 
ties and abuses, which may arise in, the 
course of the administration of its funds, un- 
less he has conferred (as he has a right to 
do) the power upon some other person. This 
power is commonly known by the name ot 
the visitatorial power, and it is a necessary 
incident toall eloemosyuarycoi-porations; for, 
these corporations being composed of indl- 
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viduals, subject to liuman frailties, are lia- 
ble, as well as private persons, to deviate 
from tbe end of tlieir institution; and there- 
fore ought to be liable to some supervision 
and control. 1 Bl. Comm. 480. But, what 
is the nature and extent of this visitatorial 
power? Is it a power to revoke the gift» to 
change its uses, to devest the rights of the 
parties entitled to the bounty? Certainly 
not. It is a mere power to control and ar- 
rest abuses, and to enforce a due observance 
of the statutes of the charity. Ix)rd Holt, 
in Philips v. Bury, 2 Term R. 352, says: 
"The visitatorial power is an appointment 
of law. It ariseth from the property, which 
the founder had in the lands assigned to 
support the charity; and, as he is the au- 
thor of the charity, the law gives him and 
his heirs a visitatorial power, tliat is, an au- 
thority to inspect the accounts, and regulate 
the behavior of the members, that partate 
of the charity; for it is fit the members, 
that are endowed, and that have the char- 
ity bestowed upon them, should not be left 
to themselves, (for divi^ons and contests will 
arise amongst them about the dividend of 
the charity,) but pm-sue the intent and de- 
sign of him that bestowed it upon them." 
But the founder may part with his visita- 
torial power, and vest it in other persons; and 
when he does so, they exclusively succeed 
to his authority. No technical terms are 
nece.<!s;iry to assign over, or vest the visita- 
torial power. It is sufficient, if, from the 
nature of the duties to be performed by par- 
ticular persons under the charter, it can be' 
inferred, that the foimder meant to part 
with it in their favor; and he may divide 
it among various persons, or subject it to 
any modification or control by the funda- 
mental statutes of the foundation.' Now, it 
is a general rale in the construction of char- 
ters, that if the objects of the charity are 
not incorporated, but certain trustees are in- 
corporated to manage the charity, the vis- 
itatorial power is deemed to belong to such 
trustees in their corporate capacity.' And 
so the law is laid down by Lord Holt in Pliil- 
ips V. Bm-y, 2 Term R. 352, 353. This vis- 
itatorial power is an hereditament, founde'd 
in property, and valuable in the intendment 
■of law; and where it is vested in trustees, 
there can be no amotion of them from their 
corporate capacity, and no disturbance or in- 
terference with the just exercise of their au- 
thority, unless it is reserved by the statutes 
of the foundation or charter. But, still, as 
managers of the revenues of the charity, 
they are not beyond control; but are sub- 
ject to the general superintendence of a court 
of chancerj% for any abuse of their trust in 



» Dartmouth College v. Wooilwtird, 4 Wheat. 
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•Id.: Green v. Rntherforth, 1 Ves. Sr. 472; 
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Keut, Comm. (2d. Ed.) p. 300, § 23 et seq.. 
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the management of it If, with these prhicl- 
pies in view, we examine the charter of 
Bowdoin College, we shall find, that it is a 
private and not a pubhc corporation. It 
answers the very description of a private 
college, as laid down by Mr. Chief Justice 
Marshall, hi Dartmouth College v. Wood- 
ward, 4 Wheat. [17 U. S.] 640, 641. It "is 
an eleemosynary institution, incorporated for 
the purpose of perpetuating the application 
of the bounty of the donors to the objects 
of that bounty. Its trustees were originaUy 
named by the founder, and invested with 
the power of perpetuating themselves. They 
are not public officers; nor is it a civil in- 
stitution; but a charity school, or a semi- 
nary of education, incorporated for the pres- 
ervation of its property, and the perpetual 
application of that property to the objects 
of its creation." The commonwealth of Mas- 
sachusetts is its founder, having given it its 
original funds. But it is made capable of 
receiving, and has actually received, funds 
from the bounty of private donors. As 
founder, the commonwealth of Massachusetts 
would have possessed the visitatorial power. 
If it had not intrusted that, and all other 
powers, and franchises, and rights of prop- 
erty of the college, to the boai-ds of trustees 
and overseers established by the charter, 
and in the manner therein stated. As soon 
as that charter was accepted, and carried in- 
to operation, by the tnistees and overseers 
named in it, they acquired a permanent right 
and titie in their otfices, which could not be 
devested, except hi the manner pointed out 
in that charter. The legislature was bound 
by the act; they could not resume their 
grant; and they could not touch the vested 
rights, privileges, or franchises of the col- 
lege, except so far as the power was re- 
sei-ved by the ICth section of the act The 
language of that section is certainly very 
broad; but it is not unlimited. It is there de- 
clared, that the legislature "may grant fur- 
ther powers to, or alter, limit, annul, or re- 
strain any of the powers by this act vested 
in the said corporation, as shall be judged 
necessary to promote the best interest of the 
college." Whatever It may do, then, must 
be done to promote the best interest of the 
college. It is true, that it is constituted the 
sole judge, what is the best interest of the 
college; but still it cannot do any tiling 
pointedly destructive of tiiat interest. Its 
authority is confined to the enlarging, alter- 
ing, annulling, or restniining of the powers 
of the corporation. It cannot intermeddle 
with its property; it cannot extinguish its 
coriiorate existence; it cannot resume all Its 
property, and annihilate all its powers and 
franchises. The legislature must leave its 
vitality and property, and enable it still to 
act as a college. It cannot remove the trus- 
tees, or overseers, though it may abridge, as 
well as enlarge, their powers. At least, any 
jirgument, which sliould attempt to estab- 
1 lish a different doctrine, must proceed upon 
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the difficult assumption, tliat a power "to 
promote tlie best interest of tlie college," In- 
-cluded a power to destroy all Its interests, 
nay its very existence. But it is unneces- 
sary to enlarge upon this topic, since the 
present case does not rest upon the effect 
■of this clause of the original diarter. The 
act of separation, which is constitutionally 
"binding ux>on the legislature of Maine, gives, 
as we have seen, a complete guaranty to the 
powers and privileges of the president, trus- 
tees, and overseers, under the charter; so 
that they are incapable of being altered, lim- 
ited, annulled, or restrained, except by judi- 
cial process according to the principles of 
law, unless that act has been modified by 
the subsequent agreement of the legislatures 
■of both states. 

The next Inquiry naturally is, whether any 
such modification has been made, as is con- 
templated by the act of s^aration. If it 
has, another inquiry will be, what is the true 
extent of the modification actually made and 
authorized. The resolve of the legislature of 
Massachusetts was passed, as we have seen, 
on the 12th day of June, 1820. After re- 
citing the clause in the act of separation, 
above referred to, and the petition of the 
trustees and overseers of Bowdoin College 
for such a modification of that clause, as 
would enable the le^slature of Maine to 
make donations, grants, and endowments to 
the college, it is resolved, "That the con- 
sent and agreement of this commonwealth 
be, and the same is hereby, given to any 
alteration or modification of the aforemen- 
tioned clause or provision ia said act relat- 
ing to" Bowdoin Ck>llege, not affecting the 
rights or interests of this commonwealth, 
whicli the president and trustees, and ova- 
si'prs of the said college, or others having 
authority to act for said corporation, may 
make therein with the consent of the legis- 
lature of said state of Maine; and such 
alterations or modifications, made as afore- 
said, are hereby ratified on the part of this 
commonwealth." Now, whether this resolve 
is exacfly in conformity to the petition of 
the trustees and overseers, and carried into 
effect their objects, or not, is a point wholly 
unnecessary to be here discussed; for the 
state of Massachusetts had a right to pre- 
scribe such terms, as it pleased; and was 
not bound to grant what was asked, but what 
it deemed in its discretion fit to be granted. 
We must, then, construe the resolve, as we 
should any other solemn act of legislation, 
according to its true intent to be collected 
from its terms. Now, it Is very clear, that 
Massachusetts was not willing to make an 
imconditlonal surrender of all rights and in- 
terests under the charter to the legislature 
of Maine; for an express exception or res- 
ervation is made of alterations or modifica- 
tions "affecting the rights and interests of 
the commonwealth," under the claiise of the 
act of separation. The very exception or res- 
ervation supposes, that there are some rights 



and privileges and Interests of the common* 
wealth, arising imder the charter; for other- 
wise the language of the exception or reser- 
vation would be useless, if not absurd. Nor 
is it diflacult to perceive, that the common- 
wealth of Massachusetts had rights, privi- 
leges, and interests, which might be affected 
by certain alterations of the charter. IJo. the 
first place, tbe commonwealth was the f oimd- 
er of the college, and had given certain lands 
to be appropriated to the uses of the charity. 
It had a right and interest in having these 
funds perpetually applied to the original ob- 
jects of the institution. As fotmder, too, it 
was entitled to the visitatorial i>ower over the 
college; and having delegated that power to 
certain trustees and overseers In perpetual 
succession, as Its chosen, substituted agents 
and visitors, it had also a right and interest 
In having that power perpetujilly exercised 
by the very bodies, and by none others, 
which it had constituted for this pmrpose. 
Nothing is clearer in point of law, than the 
right of a founder to have his visitatorial 
power exclusively exercised by the very func- 
tionaries, in whom he has vested it It Is 
the very substratum of his dotation. 

This is not all. The founder has a right 
to have the statutes of his foundation, as 
to the powers of the trustees, strictly adhered 
to, except so far as he has consented to any 
alteration of them. But an authority to alter 
or modify those powers can never be fairly 
construed into an authority to take them 
away from his trustees, and confer the same 
powers on other persons. My view of this 
resolve, therefoi'e, is, that it authorizes no 
alterations or modifications of the college 
charter, which shall divert the funds of the 
founder from their original objects, or shall 
Test the visitatorial power in any other bod- 
ies, or persons, than the trustees and over- 
seers marked out in the original charter; and 
a fortiori, that It does not justify the trans- 
fer of these powers from the tinistees to any 
other persons not in privity with them. It 
does not authorize the legislature of Maine 
to assume to itself the powers of the trustees, 
or overseers, or either of them, or to appoint 
new trustees or ovei*seers; for that would 
affect the rights and interests of the founder, 
who has a right to select his own adminis- 
trators of his own bounty In perpetuity. I 
do not say, that the legislature of Maine 
might not have authorized an. increase of 
the number of both boards, leaving the ap- 
pointment to be made by the existing boards; 
for that would still leave the funds to be 
administered by agents selected by the proper 
visitors of the founder. Upon that point I 
give no opinion. What I do mean to say is, 
tliat the legislature of Maine was not author- 
ized by this resolve of Massachusetts to 
affect the rights and interests of the latter 
state, by making appointments of trustees 
and overseers of the charity through its own 
agency, and Independent of the agency of 
the charter trustees, and overseers. Massa- 
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chusetts has nowliere therein given any as- 
sent to such an alteration or modification 
of the charter of the college. 

But this is not all. The language of the 
resolve is, that Massachusetts assents and 
agrees to any alteitition and modification, 
"which the president and trustees, and over- 
seers, of said college may make therein, -with 
the consent and agreement of the legislature 
of said state of Maine; and such alterations 
ifl- modifications, made as aforesaid, are here- 
by ratified on the part of tliis common- 
wealth." Now, I confess, that I think there 
is great force in the argument, that this re- 
solve had in view certain alterations and 
modifications, then to be made, tmo flatu, 
and not any subsequent alterations and mod- 
ifications, which might from time to time, 
and in all future times and ages, be made 
in tlie charter. It is scarcely conceivable, 
that Massachusetts shoiild use terms of rat- 
ification in presenti, as applicable to all such 
possible alterations in all future times. That 
was not necossary to accomplish the objects 
of the i>etitioners. A single alteration or 
modification, wiiich should confer upon the 
legislature of Maine the authority requn-ed 
by the constitution to authorize any dona- 
tion, grant, or endowment of that legislature 
to the college, would have been sufficient, 
Avitbout any general and sweeping authority 
for unlimited changes. But, be this as it 
may, it is very clear, that Massachusetts lias 
not assented or agreed to any alterations or 
mc4ifica,tions, which the legislature of Maine 
might in virtue of its own sole authority 
make, but to sucb only, as the president 
and trustees, and overseers, of the college 
may make with the consent and agreement 
of the legislature of Maine. The alterations 
and modifications are, then, to be made by 
the boards of the college, or by their agents, 
with the consent of the legislature, and not 
by the legislature without their consent. It 
short, the alterations or modifications are to 
originate with the boards, and to be made 
by them; but they are inoperative, unless 
ratified by the legislature. If, therefore, the 
legislature of Maine has imdertalien to make 
laws, altering or modifying the charter of 
the college, without making the validity of 
such laws dependent upon the adoption of 
the boards before or after their passage, I 
have no hesitation in saying, that such laws 
have never been assented to by Massaxihu- 
setts, and are, consequently, unconstitutional 
and void. 

But let us see, whether the lej^slature of 
Maine has adopted this resolve of Massachu- 
setts; for there must be a concurrence of 
tlie legislatures of both states ad idem, to 
repeal or modify the clause in the act of 
separation. It is very certain, that the leg- 
islatm-e of Maine has passed no correspond- 
ent resolve or act. in totidem verbis, nor hixs 
it in terms assented or agreed to the resolve 
of Massachusetts. How, then, can the re- 
solve have any operation? The act of sepa- 



ration declares, that the fundamental arti- 
cles, the terms and conditions of the sepa- 
ration, shall be, ipso facto, incorporated into 
the constitution of Maine, "subject, however, 
to be modified or annulled by the agreement 
of the legislatures of both tiie said states." 
To constitute such an agreement, both par- 
ties must assent to tiie same thing. The 
whole proposition must be adopted, or noth- 
ing. From the very nature and force of the 
term, an agreement can be but one thing; and 
in that one thing, both parties must concur. 
If, then, Massachusetts and Maine have not 
agreed to the same identical thing, the casus 
foederis has not arisen. Indeed, I am in- 
clined to go much farther. 1 do exceedingly 
doubt, if any modification or amendment can 
be made in any of these fundamental arti- 
cles, without the specific modifications or 
amendment being drawn out, and expressly 
assented to by both states. I do not think, 
consistently with the letter or spirit of the 
quali^ing or enacting clause, tiiat the legis- 
lature of either state can delegate to other 
persons its authority to assent to, or frame, 
any such agreement. It cannot agree, ab 
ante, to any modifications or amendments, 
which third persons may make. It must 
agree to some specific proposition, purport- 
ing to be its own final act in the premises. 

But, it is argued, that the act of Maine of 
the 16th of March, 1820, (which was passed 
fom* days after the Massachusetts resolve,) 
contains a virtual assent to that resolve, and 
that therefore there has been a sufficient 
compUance with the requisites of the articles 
of sepjiration. ■ Let us see, then, what the 
pmrport of that act is. It is entitled "An act 
to modify and limit the terms and condi- 
tions of the act of separation, relative to 
Bowdoin College, and encoiu-age literature, 
and the arts and sciences;" and it enacts, 
"that, provided the legislature of Massachu- 
setts shall agree thereto, the president and 
trustees, and the overseers, of Bowdoin Col- 
lege having already assented thereto, the 
terms and conditions mentioned In the act 
of the commonwealth of Massachusetts, 
passed on the 19th of June, A. D. 1819, enti- 
tled, &c., be and the same hereby are so far 
modified, limited, or annulled, as that the 
president and trustees, and the overseers, 
shall have, hold, and enjoy their powers and 
privileges In all respects, subject, however, to 
be altered, limited, restrained, or extended by 
the legislatiure of the state of Maine, as shall 
by the said legislature be judged necessary 
to promote the best interests of said Institu- 
tion." Now, it seems to me, that this act is 
precisely In the form contemplated by the 
act of separation, in order to justify a mod- 
ification of the charter. It presents a spe- 
cific alteration for tiie consideration and 
agi'eement of Massachusetts; and tlms af- 
fords a very strong confirmation of tlie view, 
which has been already tal:en of this point 
by the court. The act Is to take effect, and 
the modification is to be incorporated into the 
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charter, provided the legislature of the com- 
monwealth of Massachusetts shall agree 
thereto, that is, to the specific modification 
proposed In the act. Now, it is certain, that 
tlie act of Maine; or the specific modification 
of the charier therein proposed, has never 
been agreed to by the legislature of Massa- 
chusetts. The act has never, as far as any 
of us know, been laid before the lej^lature 
of Massachusetts, either for consideration or 
for confirmation. The act does not look to any 
antecedent resolve of Massachusetts, and dis- 
pense with any farther assent; but it ex- 
pressly looks to some future act or assent 
of Massachusetts. The language is, pro- 
vided the legislature shall agree thereto, 
not has agreed thereto. Nor is tihis a mei-e 
matter of form. It Is, in my judgment, a 
matter of substance, and was so rightly un- 
derstood by the legislature of Maine, as in- 
dispensable to the constitutional efficacy of 
the net of 1820. In no just sense can this 
sict be construed to be an adoption of the 
Massachusetts resolve. The terms are not 
the same; the objects are not the same; 
the limitations are not the same. Massachu- 
setts signifies her assent to any alteration or 
modification "not affecting the rights and 
interests of this commonwealth." No such 
<l\uilification or limitation is to be found en- 
gi'rtfted on the act of Maine. The latter 
saves no i-ights and no Interests of Massa- 
cliusotts, Massachusetts signifies her assent 
to any alterations, &c., which the president, 
tnistees, and overseers, &c., may make in the 
charter, with the consent and agreement of 
the legislature of Maine. The act of the 
latter assents to no such general authority; 
but confines Itself to a single proposition; 
and that conceived almost in the very terms 
of the eighth article of the constitution of 
the state. It Is impossible, thei'efore, in an 
■exact and legal sense to assert, that the re- 
solve of Massachusetts, and the act of Maine, 
speak ad idem. The proposition of neither 
legislature has been specifically acted upon 
by the other. There has been a miscarriage 
of the parties, unintentional, in all proba- 
bility, but not, in my judgment, the less 
fatal on that account. 

But although I am clear In this opinion. 
It is not my intention to rest the present 
case upon this ground alone, though it seems 
to me impregnable. There Is another point 
of view in which the constitutional doctrine 
is equally clear, and equally fatal. Let it 
be conceded, that the act of Maine of the 
IGth of June, 1830, is constitutional, and 
lias become incorporated Into the charter of 
the college, and there yet remains a very 
Important inquiry; what is the true extent 
of the authority of the legislattu-e conferred 
'by that act over the college? The words 
are, that "the president and trustees, and 
the overseers, of Bowdoin College shall have, 
hold, and enjoy their powers and privileges 
in all respects, subject, however, to be al- 
tered, limited, restrained, or extended by 



the legislature, &c., aa shall, &a, be judged 
necessary to promote the best interests of 
said institution." In the first place, it Is 
clear, that this language can by no reasona- 
ble, indeed, I may say, by no possible inter- 
pretation be construed to include an author- 
ity to annul the charter, or the corporation 
created by it, or the institution itself. The 
word "annul" is not in it, as it was in the 
sixteenth section of the original charter of 
1794; but the other words of that section 
are retained, except that the word "extend" 
is substituted for the word "grant" This 
alone would furnish an almost irresistible 
argument, that the authority to annul was 
Intended to be withheld from the legisla- 
ture. But the words of the section in their 
actxial connexion exclude any authority to 
annul the charter. It would be utterly re- 
pugnant to all common sense to say, that 
an annihilation of the college would be an 
act to promote its "best interests." The au- 
thority is also limited in other respects. It 
Is not an authority to alter, limit, restrain, 
or extend the charter generally; but only 
to alter, limit, restrain, or extend the 
powers and privileges conferred by the 
charter on the president, trustees, and over- 
seers, as may be judged necessary to pro- 
mote the best interests of the institu- 
tion. The act, then, does not authorize 
the creation of new boards. In whom the 
corporate powers and privileges may be 
vested; nor any transfer whatsoever to oth- 
er persons of the powers and privileges of 
the old boards. The powers and privi- 
leges of the existing boards may be extended 
or restrained, limited or altered; but they 
cannot be transferred over to other persons; 
for that would be an act of a very different 
character. Whatever i>owers and privileges 
are allowed by the legislature to be exercis- 
ed for the promotion of the best interests 
of the institution, are to be exercised by 
the charter boards. No authority is con- 
ferred upon the legislature to add new mem- 
bers to the boards by its own nomination 
or by that of the governor and counsel of 
the state. That would be an extension 
not of the power and privileges of the 
boai"ds, but of the legislative action over 
them. If the legislature could add one 
new member of its own choice or appoint- 
ment, and not of the choice or appointment 
of the charter boards, it could add any 
number whatsoever, five, or fifty, or five 
hundred. It could annihilate the powers 
and privileges of the charter boards, un- 
der the pretence of alteration or extension. 
It will hardly be contended, that the leg- 
islature possesses a right to substitute it- 
self in the management of the college and 
Its interests, for the charter boards; and 
if not, how can it confer such an authority 
upon other persons? The president, trus- 
tees, and overseers are to "hold and enjoy 
their powers and privileges in all respects, 
subject," &c. &c. But how can they hold 
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or enjoy any such powers or privileges, 
if these are liable to be transferred to any 
other persons, and taken from themselves? 
If such had been the intent of the parties, 
other language would have been used; the 
charter, the college, and the boards would 
have been made subject to the pleasure of 
the legislature. The power to annul and 
transfer the powers and privileges would 
liave found its way into the act in a dear 
and determinate manner. I agree, that the 
legislature might authorize an enlargement 
of the boards, by the appointment of new 
members to be nominated by the boards; 
for it would be but an enlargement of the 
powers and privileges of the existing boards. 
But it is morally impossible, as I think, 
to ingi-aft upon tlie terms of the act an au- 
thority in the legislatiu-e to make, of itself, 
new boards, or to change the whole organ- 
ization of the old boards, by the addition 
of members not chosen by those boards. 
I am not prepared, therefore, to admit, that* 
the act of the 19th of March, 1S21, enlar- 
ging the boards, or the act of the 27th of 
February, 1826, making the governor, ex 
officio^ a member of the board of trustees, 
can be maintained as constitutional exer- 
cises of authority. I do not say, that the 
proceedings of the boards, as actually consti- 
tuted since the passage of those acts, are 
void. That is a very different question, 
turning upon very different considerations. 
There is a marked distinction in the law, 
which allows the acts of many officers de 
facto to be good, although they may not be 
officers de jure, or regidarly elected. The 
present case is quite enough loaded with 
difficulties for the court not to desire to 
plunge into that point, although, from the 
strong desire expressed, and the discussions 
pressed at the bar for an opinion upon this 
point, it has not been very easy wholly 
to avoid it. 

Let us see. then, how far the act of the 
31st of March, 3S31, is affected by any of 
these considerations. It is in its terms :m 
act of positive and direct legislation. It leg- 
islates the existing presidents of Bowdoin 
and Waterville Colleges (the only coll-ges in 
the state) out of office from and after the 
next annual commencement of the coUv-gos. 
It is a direct exorcise of the power of aUiO- 
tion from office by the legislature itself. 
That very powor was expressly and exclu- 
sively conferred upon the college boavds by 
the original charter. Massachusetts hiis nev- 
er consented, that it should be taken away 
from those boards, and be exercised by the 
legislature of Maine; for it is an alteration 
or modification "affecting the rights and In- 
terests of that commonwealth," in regard to 
those very boards. The act of Maine of 
June, 1820, has not conferred tliis powor on 
the legislature; for that act authorizes no 
transfer of any of the powers of the l)oai-ds 
to the legislature, or to any other persons. 
It would have been quite a different question, 
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if the legislature had undertaken merely to 
alter the term of office of the future presi- 
dents chosen by the boards, with a grant of 
power to remove such future presidents at 
the pleasure of the boards. 'The wisdom of 
such a provision might be more than doubt- 
ful. The authority to make it, might per- 
haps be more clear. But it is said, that the 
boards have assented to the act, and have 
adopted it; and it has, therefore, become 
binding upon the college. I think, that the 
argument is not correct. The boards have 
not adopted it; they have merely "ac- 
quiesced" in it, a phrase evidently chosen, 
ex industria, by the boards, as expressive of 
mere submission to the legislative will, and 
not of approbation; a course, which might 
naturally be adopted to avoid a direct colli- 
sion with the legislature, and as a respect- 
ful appeal for a future revision of the act 
by the legislature itself. But if the acqui- 
escence of the boards could be construed mto- 
an approval of the act, (as, I think, It ought 
not to be,) still, that approval cannot give 
effect to an unconstitutional act. The leg- 
islature and the boards are not the only par- 
ties in interest upon such constitutional ques- 
tions. The people have a deep and vested 
interest in maintaining all the constitutional 
limitations upon the exercise of legislative 
powers; and no private arrangements be- 
tween such parties can supersede them. In- 
dependent, however, of this general ground, 
there is another of great weight and impor- 
tance; and that is, that President Allen was- 
in office under a lawful contract made with 
tlie boards, by which contract he was to 
hold that office during good behavior, with 
a fixed salary and certain fees annexed th r.- 
to This was a contract for a valuable con- 
sideration, the obligation of which could not,, 
consistently with the constitution of the 
United States, be impaired by the state leg- 
ishiture. The act of 1831 directly impairs the 
obligations of that contract. It, ipso facto, 
takes away from President Allen the tenure 
Dy which he held his office; and removes- 
him from it Now, it was as little compe- 
tent for the legislature to exercise tliis au- 
thority, as it was for the boards of the col- 
lege. The president, holding his office during 
good behavior, could not be removed from 
office, except for gross misbehavior; and 
then only by the boards, in the mirnner 
pointed out in the original charter. It is no 
answer to say, that the president personally 
assented to the proposition to clothe the leg- 
islature with an authority of this sort, in 
futuro. However indefensible any act might 
be on his part, by which he should surrender 
for all his succcjssors the tenure of office dur- 
ing good behaviour, which he should yet re- 
tain for himself, (a design which I am veiy 
far from imputing to him;) still the act of 
June, 1820, could in no legal sense be con- 
strued to apply to past contracts. It could 
operate only in relation to powers to be 
exercised by the boards, in futiu-o. And, at 
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all events, he has not assented to the act of 
1831; and has resisted it, as in his opinion 
oppressive, vindictive, and unconstitutional. 

In every view, therefore, in which I have 
been ahle to contemplate this subject, it 
seems to me, that the act of 1831 is uncon- 
stitutional and void, so far as it seeks to 
remove President Allen from office. The leg- 
islature could not constitutionally deprive 
him of his office, or of his right to the sal- 
ary and perquisites annexed thereto. 

The other question in the case is of minor 
importance to the parties; but still in a legal 
point of view it is entitled to grave consid- 
eration. From what has been already stated, 
President Allen is de jure in office; and as 
there Is no pretence to say, tliat he has not 
always been ready to perform the duties of 
his office, he is entitled to recover against 
the corporation the entire emoluments, an- 
nexed by his contract to the office at the 
time, when he accepted it, or which have 
since been annexed to it. But the present 
suit Is not brought against the corporation. 
It is against the treasurer of the corporation 
personally, as having received money for the 
use of the plaintifiC. To justify a recovery, 
then, it must be clearly made out, that there 
is in his hands money, which has been specif- 
ically appropriated to, and bdongs to the 
plaintiff, as president of the college. As to 
this part of the case, there may arise a dis- 
tinction between the salary, and the fees of 
office. Since the college commencement in 
1831, no money has come into the hands of 
the treasurer, which. by any order of the 
board has been specifically directed to be 
paid to the president of the college, eo nom- 
ine, or to the plaintiff. Before that period 
the salary was payable quarterly, and was 
icoordingly paid by the treasurer, under the 
general vote of the board already stated, 
.t was a duty incumbent upon him so to 
^, in order to carry that vote into effect; 
and if funds existed in his hands sufficient 
for the purpose, there was an implied ap- 
propriation of those funds for that pm-pose. 
But the acquiescence of the boards at that 
period in tlie act of the legislature of 1831, 
and their information to the plaintiff of that 
acquiescence, and their proceeding to elect 
a new president, (though ineffectual,) 
amounts, as I think, to an implied revocation 
of the authority to pay over any future 
salary to the plaintiff, as president. They 
treated him, as no longer in office, and had 
a right to take from their treasurer (who 
is but their agent) the authority to pay to 
the plaintiff any farther salary, and to as- 
sume upon themselves all the consequences 

>f a breach of iheir contract But as to the 
"ees for academical and medical degrees, the 
oosture of the case is somewhat different 

It is true, that the act of 1831, in the sec- 
ond section, decLires, that the fees paid for 
degrees shall thereafter be paid into the 
treasury for the use of the college. But, so 
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far as regarded the plaintiff, who, by his 
contract and the by-laws, was entitled to 
those fees, the act was inoperative. Be- 
sides, the boards have never acquiesced de 
facto in this part of the act On the contra- 
ry, in September, 1832, there was an express 
refusal to change the former by-laws, by 
which "candidates for either degree shall 
pay five dollars each to the treasurer for the 
use of the president;" so that those by-laws, 
at least so far as the plaintiff is concerned, 
remain unrepealed; and the fees received 
by the treasurer for such degrees, have been 
expressly received by him for the use of the 
president. They are strictly money had and 
received for his use; and as the plaintiff still 
continues de jure president, he is entitled 
to them, unless there is some stubborn rule 
of law, which stands in his way. 

It is a very clearly established principle 
of law, that if one man receive money, which 
ought to be paid to another, or belongs to 
him, this action for money had and re- 
ceived will lie in favor of the party, to whom 
of right the money belongs. So it is laid 
down by Lord Chief Justice Willes, in Scott 
V. Surman, Willes, 400;' and the doctrine 
has ever since been adhered to. Nor is there 
any difficulty in maintaining such a suit, 
simply because It involves a trial of the title 
to office, if the party has once been in pos- 
session. Upon this point nothing more is 
necessary than to refer to Arris v. Stukely, 2 
Mod. 2G0, and Boyter v. Dodsworth, 6 Term 
R. 681.' It seems to me, therefore, that, as 
to the fees actually received for degrees by 
the treasurer for the president, the suit is 
maintainable, and, as to the salary, not 

I have now finished all that is necessary to 
be said for the decision of this cause. But I 
cannot dismiss it without expressing my re- 
gi-et, that it has ever come before the court, 
and that I have been deprived of the as- 
sistance of my learned brother, the district 
judge. In deciding it. If this court were per- 
mitted to have any choice, as to the causes, 
which should come before it, this is one of 
the last, which it would desire to entertain. 
But no choice is left This court is bound to 
a single duty, and that is, to decide the 
causes brought before it according to law, 
leaving the consequences to fall as they may. 
It is impossible, in any aspect of the case, 
not to feel that the decision is full of em- 
barrassment. On the one hand, the im- 
portance of the vested riglits and franchises 
of this literary institution has not been ex- 

* See, also, Woodward v. Aston, Fr^em. 429; 
[Mayor of Ixtndon v. Gorey, Id. 433; Howard v. 
Wood, Id. 474, and note of Mr. Smirke, 

= Green v. Hewett, Peake, N. P. 182; Rains 
V. Commissarv of Canterbury, 7 Mod. 147; 
Bowell V. Milbank, 1 Term R. 300. note; Sad- 
ler V. Evans. 4 Burrows, 1084; Drew v. 
Fletcher, 1 Bam. & C. 28.S: Lifihtly v. Clou- 
slon, 1 Taunt. 115. per Heath J.; Hall v. 
Marston, 17 jVIass, 575; Hearsey v. Pruyn, 7 
Johns. 179, 182. 
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aggorated; and on the other hand, the ex- 
treme difficulty of successfully conducting any- 
literary institution -without the patronage and 
cordial support of the government, and un- 
der a head, who may (however undeserv- 
edly) not enjoy its highest confidence, is not 
less obvious. But these are considerations 
proper to be weighed by others, who possess 
a discretion and voice in a fit adjustment of 
controvei-sies of this sort. To the court is 
left the humbler, but unenviable task of 
pronouncing a judgment, such as a Just rever- 
ence for the law, and a conscientious dis- 
charge of its duty, impose upon it 

The verdict taken for the defendant must, 
pursuant to the agreement of the parties, be 
set aside, and a verdict entered for the plain- 
tiff, for such a sum, as shall be ascertained 
by an auditor to be appointed by the court, 
as due to him for the fees for degrees, re- 
ceived by the defendant for the use of the 
president. 



Case No. 230. 

ALLEN V. MAGRUDBR. 

[3 Cranch, C. C. 6.]* 

Circuit Court, District of Columbia. Dec. Term, 

1826. 

EsTOPPEi. BT RncoRD — Pleadings — Amending 

AN'SWEH. 

1. In an action upon a prison-bounds bond the 
defendant' is estopp-Hl to deny that there was 
suoh a jud;?ment as that recited in the bond; 
and the plaintifE is not bound to produce the 
record of the judgment. 

2. The court will not, at the trial, permit the 
defendant to amend his pleadings unless they 
are satisfied of the justice of the defence in- 
tended to be made by the new pleas. 

At law. Debt on a prison-bounds bond. 
Breach, that the defendant departed, &c. 
Plea, payment. Replication, non-payment, 
and issue. 

R. S. Coxe, for defendant, objected to the 
bond, because he said that there was no 
such judgment as that recited in the bond. 

THE COURT (nem. con.) was of opinion 
that upon this issue the defendant was es- 
topped by his bond to deny that there was 
such a judgment; and that the plaintiff was 
not bound to produce the record of the judg- 
ment. 

Mr. Coxe then moved to amend the pleas. 

But THE COURT said that they must be 
satisfied of the justice of the defence in- 
tended to be made by the new pleas. 

Mr. Coxe did not show that the proposed 
amendment was necessary to the justice of 
the case. 

Verdict for plaintiff. Motion for new trial, 
and in arrest of judgment, overruled. 

'[Reported by Hon. William Cranch, Chief 
Judge.] 



Case Ho, 231. 

ALLEN V. MASSEY. 

[2 Abb. U. S. GO: 1 Dill. 40;' 4 N. B. R. 248. 
(Quarto 75;) 2 Chi. Leg. News, 309; 3 Amer. 
Law T. Bankr. ISS: 1 Amer. Law T. Bankr. 
218.] 

Circuit Court, D. Missouri. April Term, 1870.» 

PRAm>ui.ENT CoNVETAXCES— Rights of Assignee 
IN Bankruptcy. 

1. Where housf liold furniture In a dwelling 
inhabited by the on-ner and another person, 
was transferred by tlie owner to such other per- 
son, by bill of sale, and pointing out the prop- 
erty, but without any other circumstances to 
indicate an actual change of possession, and the 
parties continued to dwell together and to use 
the furniture, as before, — Held, the transfer was 
void against creditors, and under the statute of 
the state (Missouri) against fraudulent con- 
veyances, as it had been construed by the su- 
preme court of the state. 

LSee note at end of case.] 

2. For the purpose of sustaining an action to 
set aside a transfer of property by a bankrupt 
as fraudulent against creditors, an assignee In 
bankruptcy is deemed to represent the creditors; 
and may impeach the transfer, notwithstanding 
it may be held valid and binding against the 
bankrupt himself. 

[Cited in Bean v. Brookmire, Case No. 1,170; 
Martin v. Smith, Id. 9.164: In re Duncan, Id. 
4,131; In re Werner, Id. 17,416.] 

[See Cookingham v. Ferguson, Case No. 
3,182; Cookingham v. Morgan, Id. 3,183; Cady 
V. Whaling, Id. 2,285.] 
I [See note at end of case.] 

In bankruptcy. This is an appeal from the 
district court of the United States for the 
eastern district of Missouri. The plaintiff, 
as the assignee in bankruptcy of William 
Downing, filed his petition in February, 1870, 
in the said district court, against the de- 
fendants, representing that in October, 1868, 
the said bankrupt executed a bill of sale to 
Eliza A. Massey of certain household fur- 
niture in the possession of the bankrupt; 
that the property was never actually deliv- 
ered to her, but the same has ever since 
been in the residence and possession of 
the banlu-upt; that by reason thereof the 
bill of sale is void by force of the statute 
of Missomi relating to fraudulent convey- 
ances, and the prayer is that an order may 
be entered declaring the sale to be fraudu- 
lent and void, and the property delivered by 
the defendants to the assignee. 

The answer admits tue execution of the bill 
of sale as alleged; denies that the property 
was never delivered to the said Eliza A., 
and alleges that the same was pm'chased 
by her in good faith of the said Downing, 
and that the same has ever since been and 
now is in her actual possession. The evi- 

' [Reported by Benjamin Vaughan Abbott, 
Esq., and Hon. .Tohn F. Dillon, Circuit Judge, 
and here compiled and reprinted by pei-mission. 
Syllabus and briefs reprinted from 2 Abb. U. S. 
60, and statement from 1 Dill. 40.] 

'[Affirmed by supreme court. Allen v. Mas- 
sey, 17 Wall. (84 U. S.) 351. Affirming an un- 
reported decree of the district court.] 
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-donee adduced In the court below consisted 
■of the bill of sale and the deposition of 
Downing. The bill of sale, acknowledged 
but never recorded, is dated October 31, 
18G8, and by it Downing, for the recited con- 
sideration of $3,645 sells and conveys to 
KUzii A. Massey "the following furniture 
and other personal property now owned by 
me and being In my residence, situated on 
the north side of Washington avenue, be- 
ing No. 1,347, in the city of St. Louis"— here 
follows a detailed description of the furni- 
ture in library, parlor, and bed-rooms, con- 
sisting of chairs, sofas, books, carpets, pic- 
tures, mirrors, etc. 

The deposition of Downing, the bankrupt, 
■disclosed the following facts:— That he had 
lived In house No. 1,347, on Washington 
avenue, above mentioned, for five years or 
more, and still lived there; that the house 
belongi'd to him; that Mrs. Massey was his 
sistcr-iu-law, and that she and her husband, 
John Ma.ssey, had lived with him and his 
family for over fifteen years, the two making 
from time to time an amicable adjustment 
of expenses. Downing's name was on the 
•door-plate of the house, and the house and 
-establishment were known as his. The fur- 
niture and property In question were his 
prior to the alleged sale to airs. Mas.<!ey. 
Downing was engaged largely in business, 
but in October, 1808, his partner allowed 
a note of the firm to go to protest, and fear- 
ing the consequences and desiring to secure 
his sister-in-law ?3,G45 which he owed her, 
he made to her the bill of sale above men- 
tioned, she being at the time in the house and 
living with him in the manner before stat- 
<rd. An inventory seems to have been taken 
of the property; no separate valuation was, 
however, affixed to the different articles, 
but the whole was sold for the sum named. 
It is shown that the chief purpose of the 
inventory or list of the articles was to ena- 
ble the property to be described In the bill 
of sale, which it was in contemplation to 
have drawn. No act of delivery is testi- 
fied to. except that the banlarupt says he 
took Mrs. Massey around and showed the 
property to her. It is admitted that the 
parties continued to live together as before 
in the house; that no change was made; 
tliat the property continued to be used as 
it previously had been; and that Downing's 
name still continued on the door-plate, etc. 
On the hearing before Treat, [District 
Judge,] tlie district court found that the 
bill of sale was void, and ordered the de- 
fendants to deliver the property therein de- 
scribed to the assignee. 

From this order or decree the defendants 
appeal. 

Daniel Dillon, for appellants, cited: 

Steward v. Lombe, 1 Brod. & B. 506; Ben- 
ton V. ThornhUl, 7 Taunt. 149; Ludlow v. 
Hurd, 19 Johns. 220; [Archer v. HubbeU,] 
4 Wend. 514; AValdie v. DoU, 29 Cal. 556; 
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HamiU v. Willett, 6 Bosw. 534; Funk v. 
Staats, 24 111. 646; Kenningham v. Mc- 
Laughlin, 3 T. B. Mon. 30; [Forsythe v.Kreak- 
baum,] 7 T. B. Mon. 99; Born v. Shaw, 29 
Pa. St. 292; Hutchins v. Gilchrist, 23 Vt. 
82; McVicker v. May, 3 Pa. St. 224; Clay- 
ton V. Brown, 17 Ga. 217; Bissell v. Hop- 
kins, 3 Cow. 166, and note, where the au- 
thorities are collected and reviewed, and the 
general rule with its twenty-four exceptions 
laid down; State v. King, 44 Mo. 239. He 
also contended that as an assignee in bank- 
ruptcy stands in the place of the bankrupt, 
he cannot maifltain an action to set aside 
a sale which would be binding upon the 
bankrupt. 

Hitchcock & Lubke, for appellee. 

I. The assignee had a right to the relief 
sought in his petition. Hill. Bankr. pp. 134, 
135, § 43. 

II. The bill of sale was fraudulent and 
void in law under the stjftute of Missoui'i. 
Gen. St Mo. 1865, § 10, c. 107, p. 440; Claf- 
lin V. Rosenberg, 42 Mo. 439, 43 Mo. 593; 
State V. King, 44 Mo. 238. 

Before DILLON, Circuit Judge, and KBE- 
KEL, District Judge. 

DILLON, Circuit Judge, delivered the opin- 
ion of the court.— I. Neither In his petition 
nor in argument does the assignee base his 
right to the relief demanded upon the 
ground that the bankrupt did not in fact 
owe Mrs. Massey the debt which the bill of 
sale was made to pay or secure, nor upon 
the ground that the sale was fraudulent, be- 
cause made to hinder and delay the cred- 
itors of Downing, the vendor. The assignee 
places his case solely upon the statute of 
the state of Missouri relating to fraudulent 
conveyances, the tenth section of which is 
in these words: "Every sale made by a 
vendor of goods and chattels In his posses- 
sion or imder his control, unless the same 
be accompanied by delivery in a reasonable 
time (regard being had to the situation of 
the property), and be followed by an actual < 
and continued change of possession of the 
things sold, shall be held to be fraudulent 
and void, as against the creditors of the 
vendor, or subsequent purchasers in good 
faith." St. Mo. 1865, p. 440, c 107. 
The sale by the bankrupt to Mrs. Massey 
is within the statute. It was an absolute 
sale of goods in the possession of the ven- 
dor. There was no delivery of the prop- 
erty, or, if any, but a momentary one, and it 
was not followed by any actual or continued 
change of possession. This befaig so, the 
statute enacts that the sale "shall be held to 
be fraudulent and void as against the cred- 
itors of the vendor, or subsequent purchasers 
in good faith." With the policy of a statute 
which, irrespective of the fact of fraud or 
the intention of the parties to defraud, in- 
exorably denounces as fraudulent per se all 
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sales not accompanied by tbe required deliv- 
ery and by actual and continued change of 
possession, the courts have nothing to do, 
and it does not become them to question the 
legislative wisdom. 

The purpose of the statute is to prevent 
the vendor from acquiring a false and de- 
lusive credit, and to prevent purchasers from 
being ensnared by means of secret sales. 
Hence, the provision that the sale shall, as 
required, be accompanied with delivery, and 
this by an actual and continued change of 
possession. The purpose of the enactment 
being to protect the public from deception, 
the indicia of a change of owners should be 
such as to accomplisb this end. The new 
owner should fly his own, and not his ven- 
dor's flag. This is the construction which 
the statute has received from the supreme 
court of the state. In Claflin v. Rosenberg, 
42 Mo. 439, speaking of this statute, Wag- 
ner, J., remarks that "the vendee must take 
actual possession, and the possession must 
be open, notorious, and unequivocal, such 
as to apprise the community, or those who 
are accustomed to deal with the party» that 
the goods have changed hands. . . . This 
necessarily excludes the idea of a joint or 
concurrent possession." On a critical ex- 
amination of the case just cited, it wiU be 
seen that the exact point of the decision is 
that the possession of the vendee must, as 
against the vendor, be actual and exclusive. 
This is the leading case upon the statute 
in question, and it has been subsequently 
reaffirmed and followed. Claflin v. Rosen- 
bui-g, 43 Mo. 593; State v. King, 44 Mo. 238; 
Lesem v. Herriford, Id. 323. See Twyne's 

Case, and American Notes, 1 Smith, Lead. 

Cas. 33. 

We deem it prudent to observe that in the 
case at bar. It is not necessary to go so far 
as to say that in no case can a sale be up- 
held where the vendor is in possession con- 
cuiTently with, or rather subordinate to, the 
vendee or his agent. This may depend upon 
the existence of circumstances of a nature 
fairly to put the pubUc upon notice. In this 
case there was no actual delivery, no con- 
tinued change of possession, no circumstan- 
ces of any kind, whereby either creditors or 
purchasers could know that any change of 
owners had taken place. 

II. The defendants make a point that the 
situation of the parties to the sale and prop- 
erty was such that no delivery and change 
of possession other than such as were made 
was practicable, and hence more ought not 
to be required. The statute refers to -'the 
situation of the property," not of the par- 
ties; but, without emphasizing this sugges- 
tion, it seems to us that the statute has ref- 
erence to property so situated as not to be 
at the time capable of immediate actual de- 
livery and change of possession, such as 
growing crops, bulky articles, &c., and not 
to eases where the property is present and 
capable of being delivered to the vendee 
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and retained in his possession and control- 
Since, in a case like the present, this court 
will follow the construction given to th& 
local statute by the highest court of the 
state,. It is not deemed to be necessary to- 
foUow the appellant's counsel into an ex- 
amination of the decisions under the statute 
of Elizabeth or the statutes of other states. 

ni. The defendants also contend that even 
if such be the construction of the statute, 
the assignee has no right to impeach the 
sale and have the property delivered to him. 
This view cannot be maintained. If Down- 
ing had not gone into bankruptcy, any cred- 
itor of his could have subjected the prop- 
erty to the payment of his debt. In this re- 
spect the assignee represents the creditors- 
In consequence of Downing being adjudicat- 
ed a banianipt, his creditors are precluded 
from proceeding against him, and hence the- 
assignee has the right given to him in terms 
by the bankrupt act, to proceed in the way 
which the present plaintiff is pursuing. Carr 
V. ffllton, [Case No. 2,436;] HiU. Bankr. 134, 
§ 43, and cases cited; Bankrupt Act 1867, 
§§ 14, 35. The result is that the order of 
the district court must be affirmed. 

KREKBIi, District Judge, concurred. 

FNOTB. On appeal to the supreme conrt the- 
above decree of the circuit court was affirmed. 
Mr. Justice Field, in deiiverinj: the, opinion of 
the court, said: "The sale of Downinf? to Mrs. 
Massey was, within the terms of the statute, 
fraudulent and void as against his creditors. 
It was not accompanied by any delivery of tne 
property, and was not followed by any change 
of possession. * * * There was no outward- 
sign manifested, nor indicia exhibited, nor no- 
tice given, which could apprise the commuuity 
of any change of ownership. * * * T^p as- 
signee of Downing's estate was authorized by 
the express terms of the fourteenth section oi 
the banlcrupt act (14 Stat. 439) to pursue thfr 
propertv thus attemptetl to be transferred, and, 
as auxiliary to its recovery, to ask that the sale- 
of the bankrupt be annulled." Allen v. Massey,. 
17 WaU. (84 U. S.) 351.] 



Case No. 232. 

ALLEN V. NEW YORK et al. 

[17 Blatchf. 350; 5 Ban. & A. 57;^ 17 O. G. 

1281.] 

Circuit Court, S. D, New York. Dec. IS, 1879. 

Patents for Inventions — Infkixoement by 
Board of Education — Liability of City — 
Parties. 

1. Reissued letters patent No. 21, granted ta 
the complainant, for improvements in seats for 
public buildings, 15th January 1801, Md valid. 

2. Scats embodying a patented invention were 
bought by the board of education of the city of 
New York for the use of the schools of the 



^Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and by Hubert A. Banning, Esq.^ 
and Henry Arden, Esq., and here compiled and 
renviuted bv permission. The syllabus, was 
taken from 5 Ban. & A. 57, and the statement 
and opinion, with the exceptions noted, from IT 
Blatchf. 350.] 
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city, and were used in such schools, such board 
being a corporation created by the state. haTing 
oxclnsive charge of such schools: Held, that 
the city, in its corporate capacity, was liable, 
in a suit in equity, for the iufringement of the 
patent, 

[Cited in Brickill v. Mayor, etc., of City of 
New York, 7 Fed. 479: Munson v. Mayor, etc, 
of City of New York, 3 Fed. 339.] 

3. The board of education is a iiroper party to 
the suit, and is also liable for the infringement. 

In equity. This was a suit in equity Iby 
Aaron H. Allen against the mayor, aldermen, 
and commonalty of the city of New York 
and the board of education of the <4ty of 
New York for infringement oQ re-issued let- 
ters patent [No. 1,120 of patent No. 12.017,] 
granted to the plaintiff for "ijnpuovomenta 
in seats for public buildings." (Decree for 
complainant] 

Andrew J. Todd, for plaiutifiC. 
Frederic H. Betts, for defendants. 

WHEELER, District Judge. This suit Is 
brought upon reissued letters patent No. 21,= 
granted tx> the orator, for -improvements 
in seats for public buildin;^'," on the 15lh 
day of January ISGl, for the term of fourteen 
yeare from December 5th, 1854, and extended 
for the term of seven years from the olh day 
of December, 1868, to the date of its expira- 
tion. The defences are that the i)aient is 
void because the reissue is for a different 
invention from that covered by the original; 
that the invention was anticipated by a 
stove-door, a carriage-seat for a child, an 
opera-board to a carriage, and a description 
in a patent to one Eliaers, dated November 
28th, 1854; and that the city of New York is 
not liable for any infringement shown. Other 
defences were set up in the answer, but have 
not been relied upon at the hearing. The 
improvement described in the patent consists 
in making the seats so they may be turned 
up out of the way when not m use. In the 
original patent, they were to be turned up 
by weights when not held down by being 
sat upon. In the reissue, the weights may 
be dispensed with, and the seats moved up- 
ward otherwise, or retained. It Is argued 
that, so far as they are dispensed with, one 
eleiment of a combination is removed, and 
a different Invention produced. This, if well 
founded, might be fatal to the patent; but 
the weights have nothing to do with the ca- 
pability of the seats for being turned up out 
of the way. They were means only for put- 
ting them out of the way. They were one 
part of the invenUon when arranged for that 
pm-pose; the construction of the seats was 
another. The reissue divided the invention 
into its two parts. "When divided, the pails 
together were the same as the whole before, 
and separately were the same as the parts 
were before. The contrivances, relied upon 
as anticipations, each turn down to a hori- 
zontal position when so wanted, and are 

•[Should be No, 1,120.] 



stopped and held there substantially as these 
seats are, and are likewise turned up out of 
the way when not so wanted; and, if the use 
made by the orator is merely a new use, they 
are clearly anticipations; but it seems quite 
clear that it is not. The stove-door was 
arranged with the front of a stove or furnace, 
the child's seat with the dash-board of a 
carriage and the opera-board with the rear 
of a carriage. These seats are arranged with 
the standards of seats in public halls, and 
are so described as arranged. Those other 
things could not be arranged as seats in such 
halls without contriving the alterations and 
additions necessary by the exercise of in- 
ventive faculties. They are not the same 
things, but are different. Although the pat- 
ent to Eliaers is prior in date to this, the 
application for this is prior to that, and 
shows this Invention prior to the description 
of it there. He did not have a patent for 
this invention, so there was no patent, as 
such, for the orator to overcome. The evi- 
dence furnished by the description was all 
that was to be me^ and the prior application 
accomplishes that object* 

The proof in respect to Infringement Is to 
the effect, that seats embodying this inven- 
tion were bought by the board of education 
of the city of New York for the use of tlie 
schools of the city, and have been In use in 
those schools under the direction of the 
board of education, and the department of 
public instruction which has superseded the 
board of education. It is argued, that, upon 
this proof, the city is not liable in t>n's suit» 
for two reasons— one is, because these instru- 
mentalities having charge of the schools are 
corporations themselves, over which the city 
has no control; the other Is, that the use is 
under sovereign authority, delegated by the 
state of New York In its sovereign capacity, 
for which the city or the board of education, 
or the department of public instruction, can 
no more be held liable to suit than the state 
itself. It Is understood that the board of 
education was, and that the department of 
public instruction is, a corporation under the 
laws of the state, recognized and treated as 
such by the cotu'ts of the state, and having 
exclusive charge and control of the schools 
of the city, without whose action the city 
cannot be made liable for anything connected 
with the schools, and for whose contracts the 
city cannot be held liable otherwise than 
through proceedings against them. Ham v. 
Mayor, etc., of New York, 70 N. Y. 459; 
Dannat v. IMayor, etc., of New York, 6 Hun, 
88. But still, the schools are the schools of 
the city, the board of education or depart- 
ment of public instruction ixikes charge of 
them for the city, they are paid for with the 
money of the city, and whatever is saved in 
providing for them is to the advantage of 
the city. The corporation which, that de- 
partment or board constitutes is within that 

»[From 5 Ban. & A 58.] 
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of the city, and is an Instrumentality through 
which the educational interests of the city 
are cared for, the same as if done by officers 
having the same powers, except that the 
officers could have only a personal and 
official period of existence, while that of the 
corporation is, under the law, theoretically 
perpetual. One principal ground of a suit 
in equity for the infringement of a patent 
is, to compel an account of the gains or 
profits accrued to those proceeded against, 
hy means of the infringement. Obviously, 
the proper party to proceed against is the 
one that has received the profits or to whom 
the gains have accrued. If any party has 
eaved or made anything by this infringement 
it is the city, and the city seems dearly to 
be a proper party to account for these sav- 
ings or profits. The board and department 
are proper parties, also, for they have been 
■directly engaged in tiie infringement It is 
argued, that the city, as such, could not stop 
the infringement nor control it, and, there- 
fore, could not be guilty of any tort by which 
to acquire profits to account for. Trobably, 
the city could not, independently of this 
board or. department, stop the infringement; 
but that is on account of the mode in which 
the law requires the educational matters of 
the city to be attended to, and not because 
the city has any just right to advantages 
which the wrongful acts of its board or 
department may acquire. Officers might be 
able to do the same, but, if so, the city 
would not be shielded. 

That the acts constituting the infringe- 
ment were committed in the exercise of au- 
thority derived from the state, cannot shield 
the defendants from liability. The grant of 
the exclusive riglit to this invention came 
from the sovereign power of the general 
4;overnment, and the right is a species of 
property secured to the inventor by law. It 
Is not subservient to public uses without just 
compensation ascertained and furnished, up- 
on being taken in a regular and lawful mode, 
any more than other property of anj' kind is. 
It has not been taken by any regular proceed- 
ing, but only by mere wrong doing, wldch 
cotdd, of itself, furnish no legal right. Cam- 
meyer v. Newton, 94 U. S. 225, 234. 

Let a decree be entered, that the patent is 
valid and that the defendants have in- 
fringed, and for an account, according to the 
prayer of the bill. 

(NOTE. For opinion, on the hearing of plain- 
tiff's motion, to take from the file an answer 
subsequently filed in this case by a new board 
of education, see Allen v. Mayor, etc., of City 
of New York, 7 Fed. 483. Patent No. 12.017 
was granted December 5, 1854, to A. H. Allen, 
and reissued January 15, 1861, No. 1,126. For 
other cases involving this patent or the reissue, 
see Allen v. City of Brooklyn, Case No. 218; 
Hay ward v. Andrews, 12 Fed. 786; Same v. 
City of St. Louis, 11 Fed. 427.] 
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ALLEN V- OGDEN. 

[1 Wash. C. C. 174.]* 

Circuit Court, D. Pennsylvania. Oct. Term, 

1804. 

Principai. and Aoent— Powers of Agent — Con- 
version' — Temdek— Liens. 

1. Where a power to an agent is general, he 
may do any thing to bind his principal, which 
is within the scope of his authority. 

2. If the agency he special, every thing is 
void, which may be done, unless in strict con- 
formity with the authority. 

3. If, upon demand, the defendant said he 
would retain the goods demanded, and that he 
knew a suit would be brought; this is evidence 
of a conversion. 

4. When a party, holding goods in his posses- 
sion adversely, has paid rent for the premises 
in which they are stored; it is not necessary 
to tender the rent, in order to enable the owner 
of the goods to recover them in an action of 
trover. 

5. Liens depend upon contracts, express or im- 
plied; and none can be implied, where the de- 
fendant acts adversely to the rights of the per- 
son for whom he has paid the money. 

[Cited in Gunton v. Nock, 9 Wall. (76 U. S.) 
382.] 

At law. The case will appear in the charge 
of the court. 



WASHINGTON, [Circuit Justice.] This Is 
an action of trover and conversion, for forty- 
one tons of pig iron. John Davis, in January 
1802; being possessed of a quantity of pig 
iron, at different places, and amongst others, 
the quantity in question, it being in Swar- 
tout's yard, in New- York, rented by Davis 
as a place of deposit for that article; em- 
powered a Mr. Champless, in New-York, in 
writing, to sell the same for the highest 
market price in cash; or if this could not be 
done, to offer the same to the defendant, 
at the market price, on condition that he 
should pay down 6000 dollai-s, and that the 
residue might go to the credit of Davis, 
against a demand which Ogden had In his 
own right, or as agent against Davis. The 
offer was made to Ogden in February, but 
he took time to consider, and never after- 
wards gave an answer to that proposition. 
Champless sold the iron to Watkins; but aft- 
erwards, upon receiving a letter from Davis, 
informing him that he had sold all the iron 
to the plaintiff, he, Champless, cancelled the 
sale he had made. The sale to the plaintiff 
was made on the Otb of February, at 25 dol- 
lars a ton; which, with the expense of re- 
moving a great part of it, was supposed 
equivalent to the market price in New-York, 
and the amount was to go to Davis's credit, 
against a demand of the plaintiff; and if the 
iron should be sold for more than the 25 dol- 
lars, and expenses, the excess was also to be 
placed to the credit of said Davis. On the 

^[Originally published from the MS. of Mr. 
Justice Waslunjrton, under the supcrvisiou of 
Richard Peters, Jr., Esq.] 
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19th of February, a bill of parcels was de- 
livered to the plaintiff, on which day, the 
credit was entered on the plaintiff's books. 
The sale to the plaintiff, is proved by Davis, 
to hJive been real and bona fide. Late in 
Februaiy, Ohampless being alarmed by a 
letter from a Mr. Bond, stating, that unless 
a note of Davis's for GOO doUars was paid, 
the iron would be sacrificed, thought he would 
benefit Davis by selling it to Ogden, provided 
this could be done. The subject was pro- 
posed to Ogden, and the original power to 
Champless laid before coimsel; and the sale 
to the plaintiff revealed both to the defend- 
ant, and his counsel. The counsel thought 
the sale to the defendant might nevertheless 
be valid, and in consequence of this, the sale 
was made, on the 3st March, for $2 50 cts. 
less than the market price; and the whole 
amount was agreed to- be put to the credit 
of Davis, against the claim of defendant, as 
before mentioned. The defendant paid the 
rent due to Swartout, and removed the iron 
from the yard. The defendant informed one 
of the witnesses, that the plaintiff had 
claimed of him the iron, and that there 
would be a suit about it. The defendant also 
said he would retain the iron. Upon this 
case, if the witnesses who prove it on the part 
of the plaintiff, (for the defendant has called 
none,) be believed, one thing is clear, and that 
is, that whether the plaintiff has a right or 
not, the defendant most clearly has none. 
The authority to Champless was special, and 
therefore he had no power to sell the iron to 
the defendant, upon any other terms than re- 
ceiving GODO dollars In cash; yet it was sold 
on terms very different Where a power is 
general, the attorney may do any thing to 
bind his principal, which is within the scope 
of his authority. But if it be special, every 
thing is void, if he does not act in strict con- 
formity to his authority. But, if the power 
had been geneiiil, still, every thing done un- 
der It, after it was revoked, and this made 
known to the defendant, (as in this case it 
was,) was void. 

As to the plaintiff's title. It is complete, If 
the witnesses are believed. The moment the 
sale took place, Davis was receiving credit 
for the amount; as much so, as If he had 
received so much money: delivery of the iron 
then was not necessary. Two objections 
were made to the plaintiff's right of recov- 
ery; first, in the form of a motion for a non- 
suit, and then before the jury. First, that a 
conversion Is not proved. It is proved that 
the iron had bt'ou demanded, and the de- 
fendant at id he would retain it, and that a 
suit would be brought. This is evidence of 
a convei-sion. Secondly, that the plaintiff 
ouglit, before he brought his suit, to have 
tendered the money paid by defendant, for 
the rent of the yard. No case Ciin be pro- 
duced, in which It is necessary to do this, 
where the defendant acts under a claim of 
property, adverse to the plaintiff's right. 
Here, Ogden, without a shadow of title, in- 



terferes with the plaintiff's propei-ty; re- 
moves It from the place where he had de- 
posited it; and now claims what he had of- 
ficiously paid, in order to give him possession. 
Ijiens depend upon contracts, express, or im- 
plied; and none can be implied, where the 
defendant acts adversely to the right of the 
person, for whom he has paid the money. 

Cases cited, to show that a lien exists in 
this case. [The Perseverance,] 2 C. Rob. 
[Adm.] 239; [Beningsage v. Ralphson,] 2 
Show. 2G1; [Arnold v. Jeffrey son.] 2 Salk. 
G54; [Yorke v. Grenaugh,] 2 Ld. Raym. 86G; 
[Green v. Farmer,] 4 Burrows, 2214. Cases 
cited to show, that if a man assumes a right 
to another's property, as if they were his 
own, it Is a conversion. [Doe v. Richards,} 
3 Term R. 357; [Baldwin v. Cole,] 6 Mod. 
212; 6 Bac. Abr. (Last ed.) 679. 

Verdict for plaintiff. 

NOTE, [from original report.] He who has 
an ahsohite or general property, may bring 
trover, though he never had the actual pos- 
session; for property, in personal things, 
draws to it the possession, to enable him to 
bring trover or trespass against a stranger 
who takes it away: but, he must have a 
right of possession. Yet, if a person having a 
special property as a bailee, sells and delivers 
the goods to another as his own, bona fide, and 
without notice; the general owner cannot bring 
trover, or any other action, against the vendee; 
for, by the sale, his property is altered. So. 
possession, with an assertion of title, or even 
possession alone, gives such a property, as will 
enable a man to bring this action against a 
wrong doer; for possession is prima facie evi- 
dence of property, sufficient to put the defend- 
ant upon proof of property. So, the finder of a 
tiling, may bring trover against a stranger, who 
converts it. If the goods come to the defendant 
by delivery or finding, the plaintiff must demand 
them; and refusal is evidence of a conversion. 
But, it is not evidence of a conversion, where it 
is obvious that the defendant has made no con- 
version; as if he has cut down trees, and left 
them lying there; nor in thi^ case of a carrier, 
&C. where the goo<ls were lost through negli- 
gence, or were stolen; but action on the case 
is the remedy: but, if it does not app:'jir that 
they were lost, or if the carrier had them, when 
he denied to deliver them, it is a conversion. 
Bull. N. P. 44. Nor where that carrier has a 
lien on the goods for a debt due him, which is 
not paid, nor tendered; but trover will He, if 
the caiTier breaks open the box containing the 
goods, or sells them, or has them in possession 
when the demand is made. Not only claiming 
the property as one's own, but asserting the 
right of another over it, is, upon demand and 
refusal, evidence of a conversion. Denial to 
one who has a right to demand goods, is an 
actual conversion, and not merely evidence of 
it; for the assuming upon one's self the prop- 
erty in, and right of disposing of. another's 
goods, is a conversion. So, where one intrusted 
with the gofHls of another, puts them into the 
hands of a third person, without orders, it is n 
conversion. Making up of a thin;: fomid. or 
delivered, is a conversion; so is a misuse of it. 
So, taking and carrying away is « conversion, 
without demand or refusal. Wilbraham v. 
Snow, 2 Saund. 47, note 1; [Doe v. IJichards,] 
3 Term R. 357; [Baldwin v. C^ole,] G ilod. 212; 
6 Bac. Abr. 679. In [Green v. Farmer,] 4 Bur- 
rows, 2218, Lord Mansfield lays it down, that 
courts are disposed to maintain liens: 1. Where 
there is an express contract. 2, Where it is 
implied from the usage of trade. 3. Where it 
may he implied from the manner of dealing 
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between the parties, in the particular case. 4. 
Where the factor claims it, for the balance of 
his general accounts. 



ALLEN, (OSGOOD v.) 
[See Osgood v. Allen, Case No. 10,603.3 
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[See Payue v. Allen, Case No. 10,853.J 
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Case No. 234. 

ALLEN et al. v. PHILADELPHIA SAV. 
FUND SOC. 

[36 Leg. Int. 204; 7 Beporter, 775; 4 Cin. 
Law Bui. 350: 14 Phila. 408; 25 Int. Rev. 
Rec. 170; 7 Wkly. Notes Cas. 231; 26 Pittsb. 
Leg. J. 171; 11 Chi. Leg. News, 344.] 

Circuit Court, E. D. Pennsylvania. May 
16, 1S79. 

Collateral Ishehitaxce Tax— Bank Deposits- 
Liability OF Bank— ExEcuTOKS. 

[1. Deposits in a Pennsylvania savings bank 
made by a citizen of New Jersey, since deceas- 
ed, are not subject to the collateral inheritance 
tax of Pennsylvania, and the executors can 
recover them, although they must come to Penn- 
sylvania to reduce their right to possession.] 

[2. The state cannot sustain a claim for the 
tax against the bank, but must look to the es- 
tate in the hands of the legal representatives 
after they have reduced it to possession.] 
[See Kintzing v. Hutchinson, Case No. 7,834.] 

[At law. Suit by executors of M. A. Eng- 
lish to recover a deposit in a savings bank. 
Judgment for plaintiff.] 

Rule for judgment for want of a sufficient 
affidavit of defense. The plaintiffs, citizens 
of New Jersey, and executors of Mary Ann 
English, deceased, who, at the time of her 
death, was a citizen of New Jersey and domi- 
ciled in said state, filed a copy of the book 
of deposit of their decedent with the Phila- 
delphia Saving Fund Society, the defendants, 
showing a balance due decedent of $800. 
The defendant filed the following affidavit of 
defense: 

"William Purves, secretary and treasurer 
of the Philadelphia Saving Fund Society, be- 
ing duly afllrmed according to law, saith as 
follows: 1. That defendants admit that the 
copy of the deposit book of Mary Ann Eng- 
lish with the said society, is correct. 2. That 
the defendants submit to the court that there 
is a defense to the demand of the plaintiffs as 
follows: The said Mary Ann English, as de- 
fendants are informed and believe, died with- 
out leaving father, mother, husband, chil- 
dren or lineal descendants, by reason 
whereof, under the statutes of the common- 
wealth of Pennsylvania, in such case made 
and provided, all the personal property of 
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her, the said testatrix, within said common- 
wealth, including the balance due of the said 
amount so deposited with defendants, be- 
came subject, after payment of debts, to a 
tax of live per cent on the net amount there- 
of to the said commonwealth, which tax has 
never been paid. 3. The defendants further 
submit to the court that letters testamentary 
granted to foreign executors, if they author- 
ize them to sue in the coui-ts of the United 
States, a debtor of their testatrix can give 
no higher power or authority for collecting 
the assets of the estate in this common- 
wealth than is given by the law thereof to 
domestic executors. (Signed,) William Pur- 
ves." 

Counsel for the nile cited Kintzing v. Hutch- 
inson, [Case No. 7,834,] and argued that it 
did not lie with defendants to set up the non- 
payment of the collateral Inheritance tax, 
and that at all events, under the ruling of 
Kintzing v. Hutchinson, the tax was not due 
upon tlie choses in action In question. 

E. P. Allinson and Dallas Sanders, for 
plaintiffs- 
Henry Wharton, for defendants. 

BUTLER, District Judge. The plaintiffs, 
citizens of New Jereey, and executors of the 
will of M. A, English, who was also a resi- 
dent of New Jersey at the time of her 
death, sue the defendants, the Philadelphia 
Saving Fund Society, to recover a debt of 
gt{s3S.90. with Interest. The affidavit of de- 
fense admits the existence of the debt; but 
avers that M. A. English died "without leav- 
ing father, mother, husband, children or oth- 
er lineal descendants;" that the money due 
Is, therefore, subject to collateral inheritance 
tax, under the statutes of Pennsylvania, and 
sets this averment up as an answer to the 
suit No other defense is presented, and no 
other can therefore be considered. That tliis 
is insufficient, cannot, we think, be seriously 
doubted. In Kintzing v. Hutchinson, [Case 
No. 7,834,] Oct. 19, 1877, Judge Sti'ong, sitting 
in the circuit court for the district of New 
Jersey, held that the statutes referred to 
^ave no application to choses In action here, 
belonging to one domiciled in another state 
at the time of his death, though his legal 
representatives may have to come here to re- 
duce them to possession. Even if this were 
in conflict with the construction put on these 
statutes by tlie courts of this state it would 
bind us. The learned judge, however, on 
careftil review of the cases, concludes that it 
is not. 

If the law were otherwise, the result woiild 
be the siime; the averment still would not 
constitute a defense. If the plaintiffs based 
their right to sue on letters issued here, the 
contrary would not, we presume, be suggest- 
ed. But if they may sue here on the letters 
issued elsewhere, (and the defendant has not 
questioned this,) their right to recover Is 
precisely the same as if the lettei-s had been 
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issued here. If the state can sustain a claim 
■for the tax, as suggested, it cannot sustain it 
against the defendant, but must lools: to the 
balance of estate la the hands of the legal 
representatives of the deceased, after they 
have reduced it to possession and paid the 
■debts. When necessary it may raise an ad- 
ministration for this purpose. Judgment 
must therefore be entered for the plaintiffs 
notwithstanding the affidavit of defense. We 
desire it distinctly understood that the de- 
fense set up by the affidavit and urged in the 
argument, does not, as we understand it, in- 
volve the question whether the plaintiffs can 
sue for the debt on the letters Issued in New 
Jersey. That question was not presented In 
Any form. 



ALLEN, (ROCKSBLL v.) 
tSee Rocksell v. Allen, Case No. 11.983.] 

ALLEN, (RUSSELL v.) 
[See Russell v. Allen. Case No. 12,149.1 



Case No, 235. 

ALLEN V. RYERSON. 

[2 Dill. 501.]^ 

Circuit Court, D. Iowa. 1873. 

Removal of Causes— Act op Jult 27, J866, Con- 

STKUEI). 

1. A cause removed from the state to the fed- 
eral court, under the act of July 27, 1866. will 
not be remanded to the state court, merely be- 
cause the petition for removal does not appear 
to have been verified. 

2. Under the act of July 27, 18GG, the non- 
resident defendant may remove the cause, as to 
him, where there can be a final determination 
of the controversy without the presence of a 
resident co-defendant. 

3. In this case it was held that there could be 
such a final determination. 

4. Where a case is made for removal of a 
cause, under the act of .July 27, 1866, the peti- 
tioner therefor is not obliged to make an affida- 
vit, such as is required by the act of March 2, 
1867. 

On motion by plaintiff to remand the cause 
to the state court 

The material facts are as follows: The 
plaintiff, B. P. Allen, is a citizen of Iowa. 
The defendant, Joseph T. Ryerson, is a citi- 
zen of Illinois. The other defendant is the 
sheriff of Polk county, Iowa. The plaintiff 
brought this suit in one of the state courts 
of Iowa. The defendauts pleaded, and, be- 
fore the final hearing, the defendant Ryer- 
son filed an application, under the adt of 
congress of July 27, 1866, (14 Stat 306,) to 
have the cause, as to him, removed into the 
circuit court of the United States for the 
district of Iowa. The application was not 
verified, but stated the citlzensiiip of the 

^[Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



parties, and that the action was to enjoin 
the defendants; that there could be a final 
determination of the controversy as to Ry- 
ejson without his co-defendant, and offered 
the requisite security for filing copies of 
pleadings, etc., in the federal court The 
state court made an order transferring the 
cause to the circuit coiu't of the United 
States, and now motion is made by the plain- 
tiff to remand the cause to the state court, 
for the reason that the petition for removal 
was not verified, and also, among other rea- 
sons, that the controversy as to Ryerson 
could not be determined without the pres- 
ence of the sheriff, his co-defendant, and 
that the application does not state that there 
is any prejudice or local influence, as re- 
quired by the act of March 2, 1867. Prom 
the bill, it appears that the plaintiff, as a 
judgment creditor of the "Des Moines Iron 
Works," had purchased certain real estate 
belonging to said company, sold on execu- 
tion, and claimed to have taken with the 
realty certain machinery, as fixtures. The 
defendant Ryerson, a junior judgment cred- 
itor of said company, claiming that the ma- 
chinery was not fixtures, and did not pass 
with the realty, ordered an execution upon 
his judgment, and caused the same to be 
levied by the sheriff, his co-defendant, upon 
the machinery, as the property of the Des 
Moines Iron Works. Plaintiff's bill was to 
restrain the defendant from selling, or in 
any way interfering with, said property, ana 
for injury for the seizure of the same, al- 
leges irreparable damages, etc., and asks 
that the injunction be made perpetual at 
the hearing. Defendants, in answer, deny 
the substance of the bill, and the damages, 
and ask that the injunction be dissolved. 

John D. Rivers, for the motion. 
Brown & Dudley, opposed. 

Before DILLON, Circuit Judge, and LOVE, 
District Judge. 

DILLON, Circuit Judge.— 1. The motion to 
remand Is made upon three grounds. The 
first ground is that the petition for the re- 
moval, upon which the state court acted, 
was not verified. The removal was applied 
for and ordered under the act of July 27, 
1866. This act does not, in terms, require 
the petition to be verified (see Sweeney v. 
Coffin, [Case No. 13,686;]) and we do not 
think the cause should, for this reason, be 
remanded. The plaintiff is not concluded, 
by the petition for removal, as to the citl- 
,zenshlp of the defendant Ryerson, but may 
contest that matter in this court, by a plea 
in the nature of a plea in abatement 

2. The substantial controversy, as disclosed 
in the plaintiff's bill and in the pleadings, 
is one between him and the defendant Ry- 
erson. . The plaintiff is a citizen of Iowa, and 
Ryerson is a citizen of Illinois. Judging of 
the case as made by the pleadings, we think 
there can be a final determination of the 
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controversy without the presence of the sher- 
iff. If the plaintiff maintains bis bill, the 
decree will restrain the defendant Ryei"son, 
and his agents and attorneys, which will 
include the sheriff, from further interfer- 
ence with the plaintiff's property; and the 
court may, if ground of equitable jurisdic- 
tion exists, also ascertain and award the 
plaintiff damages caused by the acts of the 
sheriff, under Ryerson's direction. If such 
a decree be satisfied, this will end the case 
as respects the sheriff. If not satisfied, the 
plaintiff can proceed, in the state court, 
against the sheriff, for as to the latter 
the cause still remains in that court. If Ry- 
erson shall succeed in this court, and the bill 
be dismissed on the merits, this will dispose 
of the plaintiff's case against the sheriff in 
the state court. 

3. It is our opinion, that where a case iSj 
made for the removal of a cause under the 
act of July 27, 1866, the petitioner for re- 
moval is not obliged to make an affidavit 
of the existence of prejudice or local preju- 
dice, such as Is required in applications un- 
der the act of March 2, 1867. Motion de- 
nied. 

LOVE, J., concurs. 

NOTE, [from ori.dnal report.] Removal by 
non-resident creditor, who has been substituted 
for the sheriff. Beecher v. Gillett, [Case No. 
1.225.] See Nye v. Nightingale, 6 R. I. 439, 
where it was decided, under section 12 of the 
judiciary act, that the resident oflBcer was a 
necessary partv 
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AliLEN et al. v. SCHUCHARDT et al. 

[1 Amer. Law Reg. (N. S.) 13, (18G1.)] 

Circuit Court, S. D. New York.* 

jSai-e— Statute of Fuauds— Lex Loci Contrac- 
tus— PiiEadisg — Implied Warranty — Agenct. 

1. S., acting for parties at Amsterdam, put 
into the hands of a broker in the city of New 
York a sample bottle of a quantity of madder, 
TO negotiate a snle. The sale was made in 
Rhode Island, by the broker, in the name of S., 
the foreign principal not being disclosed, under 
an oral contract to A., upon the inspection of 
the sample bottle, which he refused to open on 
account of the instructions of S. The madder 
was. at the time of the sale, in barrels, in a 
vessel at the port of New York. After the con- 
tract was made, a bill of goods was furuislied 
to the purchasers, with a clause, that "no 
claims for deficiencies shall be allowed unless 
made within seven days from receipt of goods." 
The madder in the casks proving inferior to its 
apparent qualities in the bottle, an action on 
the case was brought against S., by the pur-« 
chasers, for damages. Held, the oral contract 
made in Rhode Island, where the statute of 
frauds does not prevail, can be enforced here, 
although the contract, if made in tlie same 
manner in New York, would have been void- 
Tlie fact that the merchandise was in New 
York does not affect the question. 

[Distinguished in The Avon, Case No.' 680.] 



TAflirmed by .lupreme court in Schuchardt v. 
Allen, 1 Wall- (08 U. S.) 359.] 



2. The action on the case is a proper remedy^ 
and it is not necessary to aver a scienter, 

[See note at end of case.] 

3. The sale was by sample, and there was 
an implied warranty that the merchandise 
sliould corroKpond with the apparent qualities 
of the sample. 

[See note at end of case.] 

4. T!ie clause in the bill of goods respecting 
deficiencies, is inoperative, as the contract was 
previously complete. 

5. S., not having disclosed his principals, is 
personally liable. 

At law. [Action by Phillip Allen and oth- 
ers against F. Schuchardt and others for 
damages for breach of warranty. Judgment 
for plaintiffs.] 

The sample of a quantity of madder was 
put into the hands of a broker in the city 
of New York, by the defendants, to make 
sale of it for them. A sale was made ac- 
cordingly to the plaintiffs, in the state of 
Rhode Island, upon an inspection of the sam- 
ple bottle, which the broker refused to open 
on account of instructions from his prin- 
cipals. The sample bottle had been for- 
warded from Amsterdam to the defendants, 
previous to the shipment of the bulk, and 
was the only sample of the goods, as none 
accompanied them. The madder was in 
barrels, in the vessel, which had arrived in 
New York, about the time of the sale. The 
sale was made in the name of the defend- 
ants, their principals not being disclosed. 

Before NELSON, Circuit Justice, and 
SHIPJXAN, DisU-ict Judge. 

NELSON, Circuit Justice. I. The contract 
of sale in this case was made in Rhode 
Island, and, though verbal, is there valid, 
as no sale note is required, as in om: statute 
of frauds. The madder, the subject of the 
sale, being in New York, or elsewhere, at 
the time, does not affect this question. 

II. The action on the case for a false 
warranty, is certainly a somewhat antiqua- 
ted remedy, the action of assumpsit having 
taken Its place; yet we cannot say that it 
has been abolished or modified on account 
of the substitution, by the profession, of 
the new remedy. There are certain advan- 
tages to be gained by the adoption of the 
one or the other, which are not common to 
both, and, in a count upon a false warranty, 
the pleader need not aver the scienter any 
more than in that of assumpsit 1 Wheat. 
Selw. N. P. p. 4SG; [Williamson v. Allison,] 
2 East, 44G; 2 Chit. PL p. 101, note pp. 276, 
277; 1 Cliit. PI. 139. 

III. The sale of the madder was a sale by 
sample, where the purchaser had no opportu- 
nity to examine the bulk; and where he 
was prohibited by the vendors from opening 
the sample bottle for the purpose of examin- 
ing the article, by which act we are inclined 
to thinlc they assumed the responsibility of 
maintaining that the bulk was equal to the 
quality of the article as it appeared to the 
eye in the bottle. The sale was not only 
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by sample, but was obviously intended to be 
such by the vendors, as the sample of the 
madder preceded the arrival of the bulk from 
abroad, and no sample accompanied it The 
sample thus previously forwarded was put 
into the hands of the broker to sell the one 
hundred barrels subsequently shipped. This 
sample thus forwarded was the only one fur- 
nished representing this quantity of madder. 

IV. The sjile being a sale by sample, there 
was an implied wan*anty that the bulk was 
equal to the sample in quality, which, upon 
the evidence in the case, it clearly was not 
All agree that, from an inspection of the 
sample, the madder appeared to be pure and 
unadulterated. From a careful analysis of 
the bulk by chemists, there was an adultera- 
tion, by sand and other foreign substances, 
exceeding thirty per cent This evidence pre- 
ponderates over the weight of the testimony 
abroad, taken on. commission. There was no 
analysis of the article abroad. 

V. The note at the head of the bill of goods 
rendered "no claims for deficiencies or im- 
perfections allowed, unless made within 
seven days from receipt of goods," was not 
binding upon the purchasers. The contract 
was complete and bindhig upon both parties 
before this bill was delivered. The case is 
an unfortunate one, as both parties are in- 
nocent, the fraud having been perpetrated 
abroad before the goods were shipped to the 
defendants, who were mere consignees. The 
question is, which of these innocent parties, 
under the facts disclosed, should suffer the 
loss? The question turns upon a dry rule 
of Law, and, according to my idea of it, the 
plaintiffs are entitled to the judgment 

The verdict of $10,000 was taken by con- 
sent, subject to adjustment and the opinion 
of the court upon a case made. I shall de- \ 
duct thirty per cent from the price paid for 
the madder, as furnishing me amount of 
damages in the case, and give judgment for 
plaintiff for that sum. 

NOTE, [from original report] The familiar 
prmciple iii this class of cases is, "that so much 
of the law as affects the rights and merits of 
the contract is adopted from the foreign conn- 
try: so mnch of the law as affects the remedy 
only, is taken from the local law of the country 
where the action is brought" Does the statute 
of frauds affect the contract or the remedy? 
It has been held in England, after an extended 
and clahorate discussion, that the fourth sec- 
tion of the statute affects the remedy, and con- 
seqtiently that an oral agreement within that 
section, made in France, and valid there, can- 
not ho enforced in England. Leroux v. Brown, 
(1S52,) 12 C. B. 801, 14 Eng. Law & Eq. 247. 
The court rests its decision upon the special 
language of that section: "No action shall be 
brought upon any agreement which is not to he 
performed within a year, &c., unless the agree- 
ment uiiou which such action shall be brought 
or some membrandum or note thereof shall be 
in writing," &e. The construction placed upon 
this language was, that the words, "no action 
shall be brought," evidently regarded the rem- 
edy, and the alternative clause showed that 
the writing was required only for the purposes 
of evidence. There were dicta to the effect 
that such a construction would not be given to 

iFED.CAS. — 33 



the seventeenth section, regarding sales of 
goods. These dicta were followed in 1855, by 
the supreme court of Missouri, in Houghtaling 
V. Ball, 20 Mb. 503. The court expressly decides- 
that an oral contract for the sale of goods^ 
made in a state where the statute of frauds- 
does not prevail, can be enforced in Missoiiri, 
where the statute exists substantially in the 
language of the English seventeenth section. 
Browne, in his work on the Statute of Frauds,. 
(Kd. 1857,) p. 140, note 5, disapproves of the 
distinction, citing dicta in Garrington v. Roots, 
2 Mees. & W. 248: Reade v. Lamb, 6 Wels- 
by, H. & G. 130. The Missouri case, bow- 
ever, was not before him, and the principal 
case is in the same direction. There is no dis- 
tinction in the present New York statute of 
frauds, between the two classes of subjects^ 
and the decision would embrace all the sections. 
In Dacosta v. Davis, 4 Zab. [24 N. J. Law, J 
319, the authorities are collected in reference to 
the question whether the absence of the goods 
affects the law of the place of contract. In 
this case a contract was made in New Jersey, 
for the sale of goods at the time in Pennsyl- 
vania. The court arrived at the conclusions 
reached in the present case. 

(2.) The old rule was that all actions upon a 
warranty, whether express or implied, were ac- 
tions on the case. As to implied warranties, 
see Keilw. 91. Lord Ellenborough, in the case 
of Williamson v. Allison. 2 East 44G, (1802.) 
says, that the form of declaring in assumpsit 
cases of warranty, had not then prevailed above 
forty years, and was adopted in order to add 
the money counts to the declaration. The right 
to declare in assumpsit on an express warranty, 
was first discussed and decided in [Stuart v. 
Wilkins.] 1 Doug. 18, (1778.) The distinction 
as to the necessity of alleging a scienter is 
that if the action is on a warranty, it is not 
necessary, but if it be in the nature of an ac- 
tion of deceit, without any warranty, scienter 
must be alleged and proved. Note to Williamson 
V. Allison, supra: Stone v. Denny, 4 Mete. [Mass.j 
151: [Freeman v. Baker,] 5 Barn. & Add. 707; 
Bayard v. Malcolm, 1 Johns, 453. The right to- 
bring an action on the ease, for breach of war- 
ranty, is fully recognised in this country, among 
other cases, in [Hillman v. Wilcox,] 30 Me. 
170; [Beeman v. Buck,] 3 Vt 53; [Bartholo- 
mew V, BushnelU] 20 Conn. 271; [House v. 
Fort,] 4 Blackf, 293. An important advantage- 
may sometimes he secured in joining a count 
for fraudulent misrepresentation with the count 
on an express 'warranty, and a recovery thus- 
may be had in accordance with the evidence. 
A judgment will, it seems, be a bar to an ac- 
tion of assumpsit on the warranty. [Salem In- 
dia Rubber Co. v. Adams,] 23 Pick. 256. 

(3.) In dotonnining whether a sale is by sam- 
ple or not, a material inquiry is, whether the 
article is open for inspection. It is a reasonable- 
rule, where it is not present and a sample is- 
exhibited, that the sale should be treated as- 
being by sample. The correspondence of the- 
sample with the article, is the essence of the- 
contract, and the purchaser may say, if this 
correspondence does not exist, "non in haec- 
foedera veni." Boorraan v. Jenkins, 12 Wend.. 
570; Salisbury v. Stainer, 19 W*end. 159; 1 
Smith, Lead. Cas. 77: note to Chandelor v. 
Lopus. This principle is in like manner true of 
a written contract for articles of a particular 
name not open to inspection: Wieler v. Schiliz- 
zi, 17 C. B. 019. When the article and sample 
are both oi)en to the purchaser, the same prin- 
ciple does not necessarily prevail. There must 
be an agreement to sell by sample, or at least 
an understanding of the parties that the sale is- 
to be a sale by sample: Waring v. Mason, 1& 
Weud, 434, The question can only be answered 
by a view of all the circumstances of each' 
case, and the intention of the parties must be 
gathered from their acts. It is a question of 
intention, and must be submitted to the jury. 
The evidence must be sufficient, from which the 
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jury can find that the sale was intended to he 
a sale bv sample. Beirne v, Dord, 1 Seld. [5 
N. y.] 95; Hargous v. Stone, Id, 73. An exhi- 
bition of a sample in such case, without any- 
thing more, is only a representation that it has 
been taken fairly from the bulk of the com- 
motlity: Id. In case of a technical sale by 
sample, if the article is not equal to the sample, 
the contract may be rescinded or the merchan- 
dise may be retained and an action for damages 
be brought, 2 Kent. Comm. 481; Story, Cont. § 
540; authorities collected by Jewett. J. 1 Seld. 
Lo N. y.] 99. The question decided in this 
case, that the merchandise must, under the 
facts proved, correspond with the appearance 
of the sample, and not simply with its real qual- 
ities, is of the first impression. The vendor 
may be regarded as estopped from denying that 
the apparent and actual qualities of the goods 
were different. 

(4.) The defendants were liable, not having 
disclosed their correspondents, on well settled 
principles of law. If they had disclosed their 
principals, the question would have been raised, 
whether, as foreign factors, the presumption of 
law is that the dealing was exclusively with 
them. This doctrine, which was advanced by 
Judge Story. (Ag. § 2GS, and note 290. 423,) 
was combated. 2 Kent. Comm. G3(>, 631; [Kirk- 
patrick v. Stainer.l 22 Wend. 244; disapproved 
and discarded in Gretn v. Kopke, (185(;.) 18 G. 
B. 549, and in Oelrieks v. Ford, (1859.) 23 
How. [64 U. S.] 49, Nelson, J., delivering the 
opinion of the court. The question is one of in- 
tention, to be gathered from surrounding cir- 
cumstances, such as usage, &c. The fact that 
the principals were foreigners, might be an ele- 
ment in reaching the conclusion. Jervis, C. J., 
in Green v. Kopke; Coleridge, J., in Mahony 
V. Kekule, Iljcnnard v. Robinson,] 5 bA. &. 
Bl. 125, 130. See Heald v. Keuworthy, 10 
Exch. To9. "The question is one of fact and 
not of law," Parke, B. The doctrine itself 
was only extended to goods sold by oral con- 
tract. Bray v. Kettell, (18G1,) 1 Allen, 80, 
per Bigelow, C. J. Where there is a written 
contract, properly executed by an agent, as if 
signed "A. B., principal, by C. D., agent, and 
the language is unambiguous, a foreign factor 
is no more liable than a domestic factor, S. C. 
* [NOTE. This judgment was affirmed by the 
supreme court in Schucliardt v. Aliens, 1 Wall. 
(iiS U. S.) 359. Mr. Justice Swayne, in deliv- 
ering the opinion, said: "The ancient remedy 
for a false warranty was an action on the case 
sounding in tort. Stuart v. Wilkins, 1 Dong. 
IS; Williamson v. Allison, 2 East, 44 (. The 
remedy by assumpsit is comparatively of mod- 
ern introduction. In Williamson v. Allison, 
Lord Bllenborough said it had *not prevailed 
generally above forty years.' In Stuart v. WjI- 
kins, Lord 3ilansfield regarded it as a novelty, 
and hesitated to give it the sanction of his 
authority. It is now well settled, both m lun- 
glish and American jurisprudence, that either 
mode of procedure may be adopted. Whether 
the declaration be in assumpsit or tort, it need 
not aver a scienter; and, if the averment be 
made, it need not be approved. * * * One 
of the considerations which led to the practice 
of declaring in assumpsit was that the money 
counts might be added to the special counts 
upon the warranty. Williamson v. Allison, 2 
East. 447. If the declaration be in tort, counts 
for deceit may be added to the special counts, 
and a recovery may be had for the false war- 
rantv or for the deceit, according to the proof. 
Either will sustain the action. * * * At the 
time of the sale the agent produced a sample 
bottle. There was but one for the one hundred 
casks of maddef. It was usual to have one for 
each cask. The broker was instructed by his 
principals not to allow the bottle to be opened, 
because the contact of the atmosphere would 
injure the appearance of the sample which it 
contained, and he acted accordingly. The ar- 
rival of the sample prweded the arrival of the 
casks from abroad. The sale was to be made, 



and was in fact made, by that sample. The 
agent says in his testimony: 'The sample was 
very handsome to look at.' 'The conversation 
carried the idea that it was very handsome 
madder.' There was no sand in the bottle. The 
sale was made at Providence, Rhode Island. 
The casks were at that time in New York, and, 
it seems from the evidence, still on shipboard. 
The plaintiffs had no opiwrtunity to examine 
their contents. The transaction was a large 
one. The vendees had no means of forming 
a judgment of the quality of the madder in the 
casks but from the appearance of that in the 
bottle, which they were not allowed to open. 
From these facts we think the jury were well 
warranted in drawing the inference that it 
was the understanding of the vendees that they 
were buying under a warranty that the quality 
of the madder in the casks was equal to that 
of the sample in the bottle, and that the agent 
of the vendors intended to be understood as 
giving such a warranty. It is hardly credible, 
in the presence of such facts, that the under- 
standing and intention of the parties could have 
been otherwise. But it is not necessary that 
the state of the evidence should have been such 
as necessarily to lead to this conclusion. It is 
enough that there was evidence upon the sub- 
ject proper to be left to the consideration of 
the jury. If the jury erred, the remedy was by 
a motion for a new trial, and not by a writ of 
error. This part of the case was argued as if 
such a motion were before us. The rules of 
law which would be applicable in that event art* 
very different from those which apply as the 
case is presented. A motion for a new trial 
in the courts of the United States is addressed 
to the sound discretion of the tribunal which 
tried the case, and to grant or refuse it cannot 
be made the subject of exception. Brown v. 
Clarke, 4 How. (45 U. S.) 15. Here the ques- 
tion is whether the court erred in refusing to 
ake the case from the jury. Upon that sub- 
,ict we concur in the opinion of the learned 
judge who tried the cause. If a mocion for a 
new trial were before us. we should overrule 
it. In our opinion, right and justice have been 
done."J 



Case No. 237. 

AliLBN et ux. v. SIMONS et al. 

[1 Curt. 122.]^ 

Circuit Court, D. Rhode Island. June Term, 

1852. 

EXECUTOltS AKD AdMINISTKATOUS — AOKEEMENT 

NOT TO Take Admixistkatio.n" — Esfohcement 
IN Equity— Parties. 

1 An executor, or administrator, is a neces- 
sary party to a bill to enforce a trust concern- 
ing property of the deceased. 

2 An agreement among distributees, that no 
adliiiiiistration shall be taken, and that on© 
of them, who was the apparent owner of the 
property at the death of the intestate, should 
continue to hold and manage it for the loiut 
benotit of all, the intfjslate being much indebted 
at the time of his decease, cannot be enforced in 
equity. 

In -equity. The opinion of the court con- 
tains a full statement of the case. 

Before CURTIS, Circuit Justice, and PIT- 
MAN, District Judgo. 

CURTIS, Circuit .Justice. This is a bill in 
equity, wherein Russell W. Allen, and Ag- 
atha C, his wife, state, that she is one of the 
children and beh-s at law of William Simons, 



^Reported by Hon. B. R. Curtis, Circuit Jus- 
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late of the city of Providence, deceased, 
intestate; that at the time of his decease the 
intestate was lawfully possessed of, and 
well entitled to, certain personal property, 
consisting of a newspaper establishment, to- 
gether with the good-will of the newspaper 
•called the Republican Herald; that since 
the 27th day of June, 1829, the apparent title 
to the property in question had stood in the 
name of William Simons, Jr., the eldest son 
of the deceased, and the business of the 
newspaper had also been conducted in his 
name; but that, in point of fact, he held the 
property, and transacted the business, dur- 
ing the lifetime of his father, only as an 
agent, or trustee; that William Simons died 
intestate, on the 6th of March, 1845, and 
thereupon William junior, and the other 
children of the deceased, agreed that the 
establishment should be conducted as before; 
and it was so conducted xmtil the death of 
William Jimlor, in 1849. The bill makes 
the widow and administrator of William 
junior parties, and also joins as defendants 
the three other children of William senior, 
and prays that the documents, whereby title 
Avas conveyed, or pretended to be conveyed, 
to William junior by his father, may be can- 
celled; that an account may be taken of the 
property of William senior, and of the profits 
of the business while conducted by, or in the 
name of William junior; that it may be 
declared that the complainant, Agatha, as 
one of the children and heirs at law of Wil- 
liam senior, is justly entitled to her share 
of the property and proceeds, according to 
the statute of distributions of Rhode Island; 
that a commission of partition may issue to 
divide the property into five equal parts, 
and that one of those parts may be allotted 
to the complainants, and for fm-ther or 
other relief. 

The answers of the widow and the admin- 
istrator of William junior deny the title of 
the complainants, and of William senior, and 
assert that William junior held and owned 
all the property which was in his possession 
at his decease in his own right, and not as a 
trustee, and that the business, conducted in 
his name, was on his own account solely. 
The answers of the other four children of 
Williana senior confess the substance of the 
l>ill, but no decree is sought against them, 
it not being alleged that either of them is 
in possession of any property of which an 
account is asked. This statement of the 
outline of the bill and answers presents the 
nature of the title made by the complain- 
ants. Many allegations are inserted in the 
bill in support of this title, which are denied 
by the answers of the widow and adminis- 
trator of William junior, and much evidence 
has been taken in reference to these contest- 
ed facts. The subject in controversy is per- 
sonal estate. 

Whatever may have been the interest of 
William Simons senior in this property, his 
children did not acquire that interest by his 



decease. The rule of the common law laid 
down by Lord Coke, (Co. Litt. 8 a,) that a 
man, by the common law, cannot be heir to 
goods or chattels, for haeres dicitur ab hae- 
riditate, is in force in Rhode Island, and 
upon the decease of any one having personal 
estate, his children do not become its own- 
ers. They acquire only that qualified equita- 
ble right to distributive shares of what shall 
remain after payment of the just debts and 
funeral charges of the deceased, and the ex- 
penses of settling his estate, which is con- 
ferred upon them by the statute of distribu- 
tions. Pub. Laws, p. 239. This qualified 
equitable right can only be worked out 
through a settlement of the estate by an ad- 
ministrator, appointed according to the laws 
of the state, who alone has the title to per- 
sonalty cast on him by those laws, and who 
alone is competent to sue, either at law or in 
equity, to reduce the personal property and 
rights of the intestate to possession. It is 
true that, after an administrator has been 
appointed, if he colludes with a debtor to the 
estate, a court of equity will allow a distrib- 
utee, having an interest in the estate, to sue 
the administrator and the debtor, and compel 
the latter to pay the debt. Calv. Parties, 
157. But these, and similar cases of collu- 
sion, do not trench at all on the general 
rule that the executor, or administrator, be- 
ing entitled to the personal estate, is the 
proper party to sue. Jones v. Goodchild, 3 P. 
Wms. 34. In these cases of collusion, the 
pm-pose of the suit is to bring the executor, 
or administrator, and the debtor before the 
court, and cause the former to assert his 
title, and thus do his duty ns a trustee. And 
I believe we should look in vain for a case, 
in which a child of an intestate has been 
allowed, either at law or in equity, to sustain 
a suit in the character of heir, or distributee, 
to recover personal estate of the deceased. 

The complainants* counsel has endeavored 
to overcome this difficulty by the argument 
that at the decease of William Simons 
senior, there was a mutual agreement among 
all his children, that no administration should 
be taken on his estate, that the property 
should remain imdlvided, and that the news- 
paper should continue to be published for the 
joint benefit of all the children, and that this 
constituted William Simons jimior a trustee 
for the others, and so his representatives are 
estopped to deny the title of the complainant, 
and this court will decree the execution of 
the trust This groimd requires a careful 
examination. It must be observed that tho 
bill asserts the title of WilUam senior, and 
claims that his children, at his decease, be- 
came entitled to this property; that it was 
then in the possession of William junior, and 
ostensibly his; that the effect of the agree- 
ment with him was, to allow the px'operty to 
continue in his possession, as if he were its 
owner, instead of going into the hands of an 
administrator. If it were true that the 
children of William senior, at his decease. 
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became justly entitled to this property, and 
that only some legal formality was neces- 
sary to clothe them effectually with the 
title, a mutual agreement to dispense with 
that formality would be enforced, and a court 
of equity would not allow a party to the 
agreement, in possession by virtue of it, to 
set up the want of that legal formality as a 
bar. His conscience would be bound by 
the agreement, and the title would be treated 
substantially as it would have been treated 
if the legal formality had been complied 
with. But these complainants do not show 
themselves justly entitled to any particular 
part of this property. As has already been 
stated, the title of a distributee, under the 
laws of Bhode Island, is only to such surplus 
as shall remain after the payment of all just 
debts and charges. 

Creditors have the first and best right to 
the whole extent of their just debts; non 
constat, therefore, that either of the parties 
to this agreement would be justly entitled 
to any thing from this estate, if it had gone 
into the hands of an administrator; and to 
hold that the agreement should itself make 
a title, would put the complainants in a very 
different situation from what they would 
have been in if administration had been 
taken; for it would enable them to call for 
an account of the property, and take one 
fifth of the whole to their own use, when 
they were equitably entitled only to one fifth 
of what might remain after paying all just 
debts and charges. It is clear, also, that the 
whole of this property, if it belonged to 
William Simons senior, now stands charged 
with his debts. The statute of Rhode Island, 
concerning the settlement of intestate estates, 
(Pub. Ijaws, p. 239, § 2,) contains an ex- 
press provision: "When any person shall die 
possessed of any chattels, or personal estate, 
the same shall stand chargeable with the 
payment of all the just debts and funeral 
charges of the deceased, and the expenses of 
settling his estate." This charge is one which 
the agreement among the children, now in 
question, cannot in any way affect. And I 
apprehend it is not consistent with the princi- 
ples upon which a court of equity proceeds, 
to decree an account among distributees of 
the property of the deceased, before an ad- 
ministrator has been appointed to represent 
creditors, when the bill shows that the de- 
ceased was indebted, and by law the prop- 
erty is charged with those debts, whatever 
agreement the distributees may have made 
among themselves. I am not aware that 
such a bill was ever maintained, and the 
reasons against it are very sti-ong. In the 
first place, the distributees have no right 
whatever to intermeddle ^ith the personal 
property* of tlie deceased, for any other pur- 
pose than to do such acts as may be neces- 
sary to preserve it, until an administrator 
can be appointed. Any other acts of control, 
by any person, constitute him an executx>r 
de son tort, and subject him, as a penalty, 



to the payment of the debts of the deceased. 
When, therefore, this bill shows that the 
children of William Simons senior, instead 
of subjecting this property to the payment 
of his just debts, in a due course of adminis- 
tration, made an agi'eement that no adminis- 
tration should be taken, that they would 
wholly disregard the rights of creditors, 
and treat the property as their own, it shows 
an agreement which a court of equity can- 
not enforce. It is not based on any equitable 
right of the parties; it is a violation of the 
common law; it tends to defraud creditors; 
it is plainly forbidden by public policy; and 
is inconsistent with that sj-stem of statute 
law providing for the just and orderly settle- 
ment of intestate estates, which has been 
enacted by the legislature. 

It is said by Lord Redesdale, (Eq. PL 164s) 
that "it Is the constant aim of a court of 
equity to do complete justice by deciding up- 
on and settling the rights of all pereons in- 
terested in the subject of the suit, to make 
the performance of the order of the court 
perfectly safe to those who are compelled 
to obey it, and to prevent future litigation. "^ 
From this principle most of the rules, con- 
cerning parties to suits in equity, spring; 
and it imperatively demands that an ad- 
ministrator of William Simons senior, as 
the representative of his creditors, should be 
a party to this bill. The property in ques- 
tion stands charged with all his just debts. 
An account and distribution which should 
disregard this charge would scatter the prop- 
erty into different hands, and thus endanger 
the rights of creditors, and render it more 
difficult to enforce them; it would increase 
litigation; it would take from the posses- 
sion of William junior's representatives four 
fifths of the property, without rendering it 
safe, as against the creditors of William 
senior, for them to part with that posses- 
sion; and it would give to each of the chil- 
dren one fifth of the whole property, when 
their only equitable claim is to one fifth 
of what may remain after payment of all 
just debts. 

It is urged that it does not appear there 
are any just debts due from the estate of 
WilUam senior. But the bill shows that for 
many years before his death he was greatly 
embarrassed by debts; that this property was 
originally placed in the name of his son, 
"for the sole and only purpose of enabling 
him to carry on and conduct the business 
of said establishment, and to publish the 
said Herald without being subjected to legal 
process, arising from any liabilities to which 
he then was, or might become liable, as for- 
mer partner of the greatly insolvent firm of 
Jones & Simons;" and no reason, other than 
his apprehension of legal process by cred- 
itors, is suggested, why the property was 
continued and the business transacted in 
the name of William Simons junior, down 
to the time of his father's decease. Upon 
these allegations in the bill, it is impossi- 
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ble for the court to assume there are no 
ci-edltors to be protected. It is tnie no one 
of them has taken administration. But this 
may be because they are ignorant that Wil- 
liam senior owned any property, or because 
they have become satisfied that this prop- 
erty justly belonged to William Junior, and 
that any attempt to disturb his title would 
be fniitless, or for other reasons, which do 
not appear. The court cannot, in their ab- 
sence, act as if they had no rights, or, 
in face of every reasonable presumption, 
presume they do not exist. 

The complainants' counsel also relies on 
an agreement, made on the first day of Feb- 
ruary, 1S40, between Aaron Simons and 
Charles F. Tillinghast, as the administrator 
of AVilliam Simons junior, as dispensing 
with the necessity of making an administra- 
tor of William senior a party. But I find 
nothing in that agreement which can affect 
the title of any party to this property. Its 
piu*pose was to provide temporarily for the 
custody and management of the property 
until the title could be settled, and not to 
create any new title, or waive any objec- 
tion to tlie claims asserted by either party, 
and I find no lunguage in the instrument in- 
consistent with this leading purpose, or 
which can properly aid the complainants in 
making out their case. There is, however, 
one mode In which the complainants may 
place themselves in a position to obtain 
whatever may be their just rights in this 
property. Mr. Allen, in right of his wife, can 
apply for, and I presume obtain, letters 
of administration on the estate of William 
Simons senior, and, by a supplemental bill, 
bring before the court this new title, with 
proper prayers for relief. I am disposed to 
grant leave to file such supplemental bill, 
hecause I think it just that the expense al- 
ready incurred in this cause should not be 
fruitless, and because the evidence already 
In the cause has been taken by and be- 
tween the same persons, and upon the same 
<:on tested facts and in support and denial 
of tlie same titles which will be then be- 
fore the court But to prevent misapprehen- 
sion it is necessaiy for me to state, that I 
have not thought it proper, in the absence of 
a necessary party, to examine the merits of 
this controversy, nor to ascertain whether, 
if the property was held by William Simons 
junior, upon a secret trust, it was a trust 
created for the purpose of defrauding or 
<ielaying credltoi-s. In determining whether 
to take administration, and file a supple- 
mental bill, the complainants must be gov- 
erned by their own views, and those of their 
legal advisers, and not by the assumption 
that the court has formed any opinion re- 
specting the trust asserted in the bill. 
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ALLEN v. SPRAGUE et al. 

[1 Blatchf. 567;* 1 Fish. Pat. Rep. 388.] 

Circuit Court, S. D. New York. Oct. Term, 

1850. 

Patents for Inventions — Infringement — In- 
junction— Originauty—Pkovixce OF Jury. 

1. The re-issued patent to Ethan Allen of the 
third of August, 1844, for an "improvement in 
the metliod of constructing locks for fire-arms," 
is for the same invention as that described 
in his original pat-snt of November Uth, 1837. 

2. Where, on a motion for a provisional in- 
junction in a patent snit, the originality of the 
invention was stnntjiy denied by affidavit, and 
it appeared there had been three i rials at law 
on the question of the originality, in the first 
of which the jury found R,';jainst the patent, 
in the second did not agree, and in the third 
found in its favor, this court suspended a deci- 
sion on the motion, and ordered the case to be 
tried by a jury, directing an account to be kept 
by the defendant in the meantime, and to be re- 
ported monthly under oath to the clerk. 

3. The question of infringement was also or- 
dered to be tried by the same jury. 

In equity. This was a suit in equity [by 
Ethan Allen] for the infringement of letters 
patent [No. 4G1. See note at end of case.] 
The bill prayed for an injunction, an account, 
&c. The patent was for an "improvement in 
the method of constructing locks for fire- 
arms," and was originally granted to the 
phiintiff on the 11th of November, 1837. It 
was re-issued on an amended specification 
on the 3d of August, 1844. The plaintifC now 
moved for a provisional injunction. The 
opinion of the court states the points in- 
volved in the motion. 

Francis B. Cutting, for plaintiff. 
Seth P. Staples, for defendants. 

NELSON, Circuit Justice. 1; We hold, 
that the patent granted to the plaintiff on the 
3d of August, 1844, upon his amended speci- 
fication, is for the same inventfon as that 
described in the patent of the 11th of No- 
vember, 1837; and that the objection taken 
that the commissioner of patents had no 
authority to accept the surrender, and to 
re-issue the patent, is not well founded. 

2. The originality of the improvement Is 
denied, and the denial supported by several 
aflidavits, going to show that it had been 
known and in public use before the discov- 
ery by the plaintiff. There have been, it 
seems, three trials at law upon this question 
— one in this circuit In April, 1843; and two 
in the first circuit, one in May, 1845. and the 
other in June, 1846. The trial in this cir- 
cuit was on an Issue out of chancery; and 
one of the questions was, whether the plain- 
tiff was the original Inventor of the im- 
provement as set forth in his patent. That 
trial was under the patent of November 11th, 
1837. The jury found for the defendants. 
In respect to the trials in the first circtllt, 

*[Roported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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it appears tliat in the first one tlie jury 
did not agree, and in the second tlie verdict 
was for the plaintiff. Those two trials were 
under the patent of August 3d, 1844. As 
the case stands, therefore, we can hardly 
regard the question as settled at law. There 
is a verdict in favor of each party, and a 
divided jury on a third trial. It is true 
the trial in this chrcuit was under the first 
patent, which has since been surrendered. 
But, both the old and the new patent are 
for the same improvement, as clearly ap- 
pears on comparing the two specifications, 
the only defect in the first being in the 
claim; and it does not appear that the 
cause turned upon this defect The nisi 
prius record is before us, and from that it 
would appear, that there was a very full 
trial upon both issues presented. Some six- 
teen witnesses were examined, and two 
days were consumed in the examination and 
the arguments of counsel. If the case turn- 
ed upon a technical objection, not involving 
the merits, that should have been made 
to appear on this motion. Upon the whole, 
considering the result of the trials here- 
tofore had on this patent, and the strong de- 
nial, in the afiidavits before us, of the orig- 
inality of the invention, we feel bound to 
send it to another jury, and to suspend the 
decision on this motion, directing an ac- 
count of the manufacture and sales of the 
locks by the defendants to be kept in the 
meantime, and to be reported moniuly un- 
der oath to the clerk. 

3. An issue will also be made up and pre- 
sented for trial l>efore the jury, on the ques- 
tion of infringement in the manufactm*e of 
the defendants' locks. We might not have 
directed this issue if that question were 
the only one contested on this motion; but 
as it is a mixed question of law and fact, 
and the case is to be serit to a trial at law, 
it is proper that it should form onp of the 
issues. 

[NOTE. Patent No. 461. for gun locks, was 
granted November 11, 1837. to Ethan Allen; 
reissued (No. 60) January 15, 1844. For other 
cases involving this patent and reissue, see Al- 
len V. Blunt, Case No. 215; Id. 217.] 



Case Ko. 239. 

ALLEN V. THOMAS. 

tl Cranch, C. C. 294.]* 

Circuit Court, District of Columbia. March 
Term. 1806. 

Equity Pkactice — Orders— Decree Nisi. 

Cause may be shown against a decree nisi, 
at any time during the term, and before any 
other order is made. 

In equity. Bill to forclose a mortgage. 
Decree at March, 1805, to be final unless 
cause should be shown to the contrary by 



first day of June term, 1805. An answer was 
offered on the 13th day of the term. The 
plaintiff's counsel objected that the decree 
had become final, no cause having been 
shown by the first day of the term. 

But THE COURT said that if a decree is 
to be final by a certain day in the next term, 
unless, &c., and cause be shown after the 
day during the term and before any other 
order is made, it is weD. The answer, how- 
ever, not being sufficient, the decree was 
made final. 



ALLEN. (UNITED STATES v.) 

[See United States v. Allen, Case No. 14,430; 
Id. 14,431; and Id. 14.432.] 



^[Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 240. 

ALLEN et al. v. UNITED STATES. 

[Taney, 112.]^ 

Circuit Court, D. Maryland. Nov. Term, 1840. 

JuDGMEKTS— Operation akd Effect— Decree in 
Admiralty — Kes Judicata. 

1. In a suit, instituted by the United States 
in the district court, upon a bftnd given by the 
owTxers and master of an American vps-sel, un- 
der the seventh section of the act of 31st De- 
cember 1792, conditioned for the proper use 
and delivery up of the ceitificate of registry 
granted to such vjssel under that act, the 
breach relied upon was, that subsequently to 
the granting of such certificate, the vessel was 
sold to a foreigner, at Havana, but that the 
obligors in the bond did not deliver up said cer- 
tificate of registry, as required by the act of 
1702. The defendants, in rebuttal, offered in 
evidence the record of a proceeding in rem^ 
instituted by the United States against the ves- 
sel, in the district court for the southern dis- 
trict of New York, in which her condemnation 
was sought, for a violation of the acts of con- 
gress in relation to the slave-trade; by this rec- 
ord it appeared that the libel was dismissed, up- 
on the ground, "that it appeared that the said 
vessel, when arrested, was not employed, or 
made use of, as a vessel of the United States, 
in transporting or carrying slaves from one for- 
eign country or place to another, withm the 
meaning or intent of the act of congress of May 
10, 1800;" and she was accordingly ordered to 
be delivered up to the claimant, who, by the- 
re 2ord, appeared to be a citizen of the United 
States, residing at Havana. 

2 This record was excluded by the district 
court, as inadmissible in the suit upon the bond^ 
held, 1. That the record of the suit in rem,, if 
admissible at all, for the purposes for which 
it was offered, must be conclusive; the act of 
assembly of Maryland of 1813, c. 164, restricts 
onlv the conclusive effect of sentences m rem 
of foreign tribunals, and its application must 
be confined to them. 2. The record was prop- 
erly excluded by the district court; the doc- 
trine, that sentences of this kind are evidence 
against all the world, and binding, even upon 
those who are not parties, has been confined to 
civil cases, and even in them it is confined to 
those parties who have a direct or incidental 
interest in the suit; it has never beeu applied 
to criminal proceedings, or to suits for the re- 
covery of penalties. The present suit, though a 
civil one m form, sounding in contract, is, m 

^[Reported by James Mason Campbell, Esq.,. 
and here reprinted by permission.] 
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substance, an action for the recovery of a 
penalty, and has no connection with the pro- 
ceeding in the admiralty. 
[EiTor to the district court of the United 

States for the district of Maryland.] 

[At law. Action of debt by the United 
States against Kobert W. Allen, John Hen- 
derson, and James Swedge on a bond. Judg- 
ment in district court for plaintiff. Defend- 
ants bring error. Affirmed.] 

TANEY, Circuit Justice. This case is 
brought here by writ of error from the dis- 
trict court. It appears by the record, that an 
action of debt was brought in the district 
court, by the United States against the plain- 
tiffs in error, upon a bond for $1200, dated 
20 May 1839, given by them, under the act 
of December 31, 1792, § 7, for the proper 
use and deliveiy up of the certificate of the 
registry of the schooner Catharine, built in 
Baltimore in the year 1839, of which Robert 
W. Allen and John Henderson were the only 
owners, and James Swedge was, at that time, 
master. The defendants pleaded, by consent, 
nil debent, upon which issue was joined, 
with leave to cither party to give the spe- 
cial matter in evidence. The breach relied 
on at the trial, in behalf of the United 
States, was, that afte^ this certificate of 
registry was given, the vessel was sold at 
Havana, in the Island of Cuba, and was 
there purchased by a foreigner; that the 
master afterwards returned to the United 
States, in June or July 1839, but that the 
certificate of registry had not been delivered 
up, according xo the directions of the act 
of congress. The suit was instituted on the 
bond, on the r2th October 1839, and the case 
was tried in the district court, at March 
Term, 1840. The verdict was in favor of 
the plaintiff for the penalty of the bond, 
and the judgment entered accordingly. 

The defendants, in the district court, In 
order to rebut the evidence offered by the 
United States, and to show that the Cath- 
arine was not purchased, at Havana, by a 
foreigner, offered in evidence the record of 
a proceeding in the district court of the 
United States for the southern district of 
New York; by which it appeared, that an 
information had been filed In that court, 
on the 30th of December 1839, against the 
Catharine, and her condemnation prayed for 
by the district attorney of the United States, 
for a violation of the acts of congress hi 
relation to the slave-trade. The libel charged 
various offenses under the act of 22 March 
1794, and It also charged that the said ves- 
sel, being wholly or in part the property of 
citizens of the United States, or of persons 
residing in the United States, was, on or 
about the 1st July 1839, employed by some 
person residing in the United States, in the 
transpoi-tation and carrying of slaves from 
some foreign country or place, to some other 
foreign coimtry or place, contrary to the act 
of congress of 10 May ISOO, which subjects 
vessels so employed to forfeiture. To this 



libel an answer was put in, on the 27th 
March 1840, by Charles Ting, a citizen of the 
United States, residuig at Havana, claiming 
the Catharine as his property, under a trans- 
action at Havana, with the agent of the 
American owners, which he particularly de- 
tails; and denying that the vessel, at the 
time of her arrest on the high seas (which 
he states to have been on the 8th of August 
1839, after he had become the owner), was 
engaged in the transportation of slaves, as 
charged in the libel. The case was submit- 
ted to the court upon this libel and claim, 
and after hearing counsel on both sides, 
the court adjudged "that it appearing that 
the said vessel, when arrested, was not em- 
ployed or made use of as a vessel of the 
United States, in transporting or caiTying 
slaves from one fordgn country or place to 
another, within the meaning and intent of 
the act of congress of 10 May 1800," it was 
therefore ordered, that the libel be dismissed, 
and that the vessel be discharged from ar- 
rest and delivered to the claimant. 

The counsel for the United States objected 
to the admission of this record in evidence, 
and the objection was sustiined by the 
court; whereupon the defendants in the 
court below excepted, and have brought the 
case to this court by writ of error; and the 
only question presented here is, whether the 
district court erred in refusing to admit 
this record, or any part of it, in evidence. 
The counsel for the plaintiffs in error con- 
tend, that the proceeding in the district court 
of New York, being a proceeding in rem, 
the sentence of the court is evidence of the 
matters decided by it, when the same points 
arise in other courts; that the court expressr 
ly grounds its sentence upon the fact, that 
the vessel, at the time of her arrest, was 
not employed in the slave-trade, as a vessel 
of the United States; and that the sentence, 
therefore, decides her national character, as 
well as the nature of her employment. And 
it is insisted on the part of the plaintiffs in 
error, that this sentence is admissible, for 
the purpose of rebutting the evidence of- 
fered on the part of the United States; and 
in order to show that the Catharine had 
not been sold to a foreigner, at Havana, be- 
fore she sailed on the voyage in which she 
was arrested, but was the property of the 
claimant, Charles Ting. 

It is proper here to remark, that if this 
evidence is admissible at all, to prove the 
facts above mentioned, it m\ist be conclusive. 
This principle has been settled by repeated 
decisions in the supreme court, as the gen- 
eral rule Off law in relation to sentences of 
this description; and the act of assembly 
of Maryland of 1813, c. 164, (if it could, upon 
any groimd, affect the rule, where two courts 
of the United States are concerned), is con- 
fined to the sentences of foreign tribunals, 
and restricts their conclusive effect, but does 
not propose to change the law in relation to 
the decisions of our domestic coiu-ts. Now» 
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the sentence relied on, as conclusive evi- 
dence, to sUow that the Catharine, when ar- 
rested, still retained her American character, 
is a sentence of acquittal. But yet it is 
evident, that a sentence of condemnation 
would have implied her American character 
far more strongly that a sentence of ac- 
quittal; for although it was certainly nec- 
essary, in order to condemn her, that the 
court should have been satisfied that she 
was owned hy an American citizen, or by 
some person residing in the United States, 
yet it was by no means necessary to estab- 
lish such o\vnership to entitle her to ac- 
quittal; and the argument on the part of the 
plaintiffs in error, if successful, would prove 
that the sentence of the district court of New 
York, whether it condemned or acquitted the 
vessel, necessarily involved and decided her 
national character, and showed it to • be 
American. There must obviously be some 
fallacy in an argument which would lead 
to this result, and which would show that 
upon such a libel, and such a claim, the 
sentence of the court (no matter whether 
it was given the one way or the other) es- 
tablished conclusively, against all the world, 
that she was a vessel of the United States, 
so as to preclude inquiry upon that subject 
in any other court. But the court thinks it 
very clear, upon the face of the proceedings 
and sentence, that the court of New York 
did not acquit the Catharine, because it was 
satisfied that she was an American vessel; 
but because, in the judgment of the court, 
she was not engaged In the transportation 
of slaves. Indeed, from the language of the 
sentence, it might, perhaps, be inferred that 
she was acquitted upon the gi'ound that she 
was not an American vessel. The language 
of the sentence is, that she was not em- 
ployed, or made use of, "as a vessel of the 
United States," in the transportation of 
slaves; and this language may be under- 
stood to imply that she was made use of 
for that puipose, but not as a vessel of the 
United States. The court may have been 
of opinion that, under the transaction stated 
by Ting, she had lost her American charac- 
ter, and become Spanish property, and there- 
fore, not liable in our tribunals on account of 
her employment in the slave-trade. But 
whether the acquittal was upon the ground 
that she was not a vessel of the United 
States, or was not engaged in the slave- 
trade; yet, if she was not liable to condemna- 
tion, she would, of course, be delivered up 
to Ting, as no other claimant appeared be-* 
fore the court; and it appeared that the ves- 
sel, when an-ested, was in his possession, and 
under his control and direction, either as 
owner or as agent for the owners. The 
sentence of acquittal, and the delivery to 
Ting, do not, therefore, affirm the property 
to be In him, nor the vessel to be American. 
But, if the American character of the ves- 
sel was necessarily involved in, and expressly 
affirmed by, the decision, yet, it could not 



have been received as evidence In the case 
before the court- The doctrine that judg- 
ments of this description are evidence 
against ail the world, and are binding even 
upon those who were not parties to them, 
has always been confined to civil cases; and 
in civil cases, the rule is not universal, but 
is confined to those who have a direct or in- 
cidental interest in the condemnation or ac- 
quittal of the vi'ssel libelled, and who may, 
therefore, if they choose, make themselves 
parties. In the case of The Mary, 9 Cranch, 
[13 U. S.] 144, the supreme court (speaking 
of such sentences) have said: "they bind the 
subject-matter, as between parties and priv- 
ies;" and this, it seems, upon principle, must 
be the true application of the rule in civil 
suits. But the rule has never been applied to 
criminal proceedings, nor to suits for pen- 
alties; and it has been decided by this court, 
in the case of the U. S. v. Montell, [Case 
No. 15,798,] that a suit upon a bond of this 
kind, though in form, a civil suit and sounding 
in contract, is yet, in substance and reality, a 
suit for a penalty inflicted for an offense 
against the law; for which penalty surety is 
taken in advance from those whose miscon- 
duct may render them liable to punishment. 
In the case of The Mary, above referred to, 
the sentence of the com't of admiralty would 
not have been conclusive in a civil case, except 
between parties and privies to the suit 
against the vessel But the case before the 
court is a suit to recover a penalty against 
the plaintiffs in error; and if the sentence 
of the district court of New York had de- 
clared that the Catharine, at the time of the 
arrest, was a Spanish vessel, owned by a 
subject of the queen of Spain, and therefore, 
not liable to condemnation mider our laws, 
though actually engaged in the transporta- 
tion of slaves; would any one suppose that 
such a sentence would have been conclusive 
upon the plaintiffs in error, and have com- 
pelled them to pay this bond, without an op- 
portunity of proving that the vessel had 
never been sold to any one after she had 
obtained her certificate of registry? Such a 
proposition would hardly be seriously pressed 
upon the court, yet the rule must be recip- 
rocal; and if the present sentence (suppos- 
ing it to be a direct affirmation of American 
ownership) would conclude the United States 
upon that point, a contrary atiirmation 
would be equally conclusive upon the obligors 
in the bond. But the suit on the bond has 
no connection whatever with the proceed- 
ings in admiralty, in the disti'lct court of 
New York; nor is the matter in controversy 
here, in any respect, connected with, or de- 
pendent upon, those proceedings. It is a 
suit for a penalty, and the United States 
must, by testimony adduced here, prove that 
the penalty has been incurred; the parties 
charged have, tmdoubtedly, the right to ad- 
duce testimony, and to be heard in their de- 
fence; and are not and cannot be concluded 
by any decision made elsewhere, to which 
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they wei*e not parties, and In the issue of 
whicb tliey had no interest The decision of 
the disti'ict court of New York, upon a pro- 
ceeding against the vessel, for a violation of 
the law in relation to the slave-trade, can- 
not be evidence in a suit between different 
parties, brought to recover a penalty in- 
flicted by a different act of congress, for the 
misconduct of the master in not delivering 
up her certificate of registry, as required by 
law. The judgment in this case must, there- 
fore, be affirmed. 



ALLEN V. VINT. 
[See Vint v. King, Case No. KJ.O.jO.] 



ALLEN, (VOSE v.) 

[See Vose v. Allen, Case No. 17,005; and Id. 

17,00G.] 

ALLEN. nVHITB v.) 
[See White v. Allen, Case No. 17,535.] 



Case No. 241. 

ALLEN V. WHITTEMORE. 

[8 Ben. 485;* 14 N. B. R. 189.] 

District Court, D. Vermont. June, 1870. 

Residence of Bankrupt— Bill of Salk Recohd- 

ED UNDER StATK LaW. 

1. Where a bill of sale of certain property 
was recorded in the clerk's office in the town 
where llie pnrcliaser, at the time, represented 
ttint he resided, according to the law of the 
state of Ve.vraont, and tiie purchaser became 
bankrupt before the conditions of the bill of 
sale were fuISlled: 

Held, Tliat the assignee of the bankrupt can- 
not set up, as against the holder of the bill of 
sale, that the bankrupt actually resided in an- 
other town, where the bill of sale was not re- 
corded, and therefore the condition is void. 

2, That the property having been sold, and 
the proceeds collected by the assignee, he must 
pay the balance remaining due on the bill of 
sale. 

[In bankruptcy. Action by Alonzo W. Al- 
len against A. G. Whittemore, assignee, to 
enforce the collection of a promissory note 
secured by a conditional bill of sale.] 

SMALLEY, District Judge. In this case 
It apppears that J. E. Came & Co. were man- 
ufacturei-s and vendors of billiard tables 
In the city of Boston, and commonwealth 
of Massachusetts; and on the 31st day of 
July, 1873, sold to Adoniram Austin, who 
set himself up as of Burlington, in the state 
of Vermont, five billiard tables and their ap- 
purtenances, and conveyed them to him by 
bill of sale thereof dated Boston, July 31, 1873, 
conditioned that said Austin pay the said j 
Came & Co., or their assigns, five promis- : 

'[Reported by Robert P. Benedict, Esq., and i 
Uenj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



sory notes, therefor, amounting in aU to 
one thousand and seventy dollars and ten 
cents. The biU of sale states that Austin 
lives in Burlington, and that said Austin 
stipulated that he would keep §aid billiard 
tables insured at his own expense and the 
policy be made payable to said Came & Co. 
or their assigns, in case of loss. Said bill of 
sale, with the conditions thereon, was duly 
recorded in the city clerk's office, in the 
city of l^uriington, on the 3d day of Sep- 
tember, 1873. All said notes were paid ex- 
cept the last one; the last one became paya- 
ble and remained unpaid, and said Game 
& Go. sold and transfeiTed the same with 
all their title to the property to the said 
A. W. Allen, the petitioner. The said Al- 
len then demanded payment thereof or the 
property, which said Austin refused to make 
or to deliver the property. Soon after said 
Austin went into bankniptcy and said Whit- 
temore was duly appointed his assignee. 
Said Allen then demanded of said Whitte- 
more the amount due on the note or the said 
property, which Whittemore wholly refused, 
alleging that said Austin lived in the town 
of Colchester and not in the city of Burling- 
ton, and according to the statute of the state 
of Vermont passed at the session of 1872 
(Laws Vt 1872, p. 00,) the bill of sale not 
being recorded in the town of Colchester, 
according to said Act, the condition was 
void and the property hecame absolutely 
said Austin's. But the court holds, that in- 
asmuch as said Austin represented himself 
to reside in the city of Burlington, he could 
not take advantage of his own fraud, and 
thus deprive the said Came & Co. or their 
assigns of the title to said property, as at 
common law the property remained theirs 
until all the conditions were complied with 
and the notes fuUy paid. And it appears 
that the said Whittemore had sold the said 
tables and collected the money therefor. It 
Is ordered that the said Whittemore, as as- 
signee, pay the said Allen the amount now 
due on the said last named note, and the 
costs of this proceeding; and It be referred 
to B. B. Smalley, as Master, to ascertain 
and report to this court the amount thereof. 



Case No. 242. 

ALLEN'S HEIRS v. ALLEN'S BX'RS. 

[3 Wall. Jr. 289;^ 18 Leg. Int. 109] 

Circuit Court, W. D. Pennsylvania. May Ses- 
sions, 1860. 

Mab8Halij;o of Assets— Subrogation. 

Where an annuity left by will is charged "on 
real and personal estate," and legacies are also 
given, but are not charged on any special fund; 
equity will, as against heirs who are not at the 
same time devisees, order the annuity to be paid 
out of personalty, if there be personalty enough 
to pay both annuities and legacies: or if there 
be not enough to pay both, and the annuity has 

'[Reported by John William Wallace, Esq., 
and here reprinted by permission.] 
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been already paid out of personalty, f'f^J^^' \ 
rogate the legatees to the annuitant. Aiater, as , 
is said, though not decided, if ?? Parties claim- | 
ing the realty are devisees, and if the personal- j 
ty has been exhausted by creditors. » 

In equity. Allen, by his will, ordered that 
"first and foremost there be secured to my 
dear wife" on my real and personal estate, 
an annuity "of $1,200 a year, to be punct- 
ually paid si'miannually during her life- 
time, and that my executors pay all taxes on 
the premises occupied by my wife during her 
lifetime." Then followed numerous legacies 
to individuals, to corporations, and for pious 
uses, exceeding in amount the whole person- 
al estate, but not charged, like the annuity, 
on the realty. The will made no disposition 
of the realty, and consequently it descended 
to the heirs, the present complainants. 
There was enough of personal property, and 
enough of realty, to answer the annuity, 
independently of each other. And the ques- 
tions now before the court were whether 
the annuity should be paid out of personalty 
exclusively, or out of realty exclusively, or 
if out of both jointly, in what proportion, 
and out of what fund the "taxes" should 
be paid? 

GRIER, Circuit Justice. This annuity be- 
ing the first and only charge on the whole 
estate, real and personal, the widow may 
have it satisfied out of either or both, at her 
election. But if paid in the first place out of 
the personalty, will not equity so marshal 
the assets as to substitute the legatee's to 
the annuitant's security on the realty?— or, 
what would amount to the same thing, order 
that the annuity be paid in the first place from 
the rents and profits of the realty? We must 
observe that the complainants claim as heirs, 
not as devisees; they are not objects of the 
testator's bounty. In such a case if a cred- 
itor, by bond or covenant having a right 
to satisfaction out of both, be paid out of the 
personal assets, so as to leave nothing to 
satisfy the general legacies, equity will not 
marshal the assets and pay the legacy out 
of the land devised; nor even, it Is said, 
against a residuary devisee of realty. But 
the heh: Is not so favored. As against him 
the court will so marshal the assets, that the 
general legatee shall be substituted to the 
right of bond debtors against the realty, 
to the extent to which the personal fund has 
been diminished, by his election of his satis- 
faction out of it. It is settled, also, that 
where one legacy is charged both on realty 
and personalty, and the others are not, if 
the personal estate be insufiicient to pay all 
the legacies, a com*t of equity will marshal 
the assets; and if the legacies charged on 
the real estate are paid out of the per- 
sonalty, it will substitute the legacies not so 
charged to that amount, as against the 
realty. The courts also have in some in- 
stances compelled legatees whose legacies 
were charged on real estate, to resort to 
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this estate for payment Ram, Assets, c 
28, § 3, and cases cited. These principles 
dispose of the case. As against heirs (the 
complainants in this case), the general leg- 
atees have a right to require that the annu- 
ity be satisfied out of the rents, or by sale 
of the realty, and so far as the personalty 
has been appUed to the payment of this an- 
nuity, they have a right to be substituted 
against the realty. The taxes which the 
executors are ordered to pay for the widow 
are not made a charge on the realty, and 
must therefore be charged to the account of 
the personalty. Decree accordingly. 



Case No. 243. 

AliLER V. CAMERON. 

[3 Dill. 198.]* 

Circuit Court, W. D. Missouri, 1874. 

MuNiciFAi. Bonds— MiSLocATJo:! of Municipal 
CoBFOBATiox— Estopped. 

The town of Cameron was duly incorporated^ 
but if it were not, the town having, as a cor- 
poration, voted and issued the bonds, it would 
be estopp^ in favor of a bona, fide holder there- 
of for value to set up that it was not incor- 
porated. „^ T-, -, OE T 

tCited in Hill v. City of Kahoka, 35 Fed. 35.] 

[At law. Action by H. M. Allen against 
the town cf Cameron. Judgment for plain- 

Action on negotiable coupons originally at- 
tached to bonds issued by the town of Cam- 
eron under the corporate seal thereof to the 
Chicago & Southwestern Railroad Co. or 
bearer, upon a vote of the people of the 
town. It appeared on the trial that the town, 
of Cameron was platted on part of section 
23, and the plat was so recorded. In 1867, 
the people living on the ground thus platted 
presented, under the statutes of Missouri, a 
petition to the county court to be incorpo- 
rated as a town, and their prayer was 
granted; but the order of the county court 
in incorporating "the town of Cameron," by 
mistake described it as in section 24, in- 
stead of section 23. Section 24 is a farm 
owned by Mr. Shirts. The town has grown 
to have 2,000 people; and ever since its 
incorporation it has maintained a municipal 
organization, and as such voted, and in Feb- 
ruary, 1871, issued the bonds In suit. It de- 
fended against the bonds, on the ground 
that it was not incorporated, or rather upon 
the ground that the legal corporation was 
in section 24, and that it— i. e., the corpora- 
tion de jure— did not issue the bonds. There 
had never been any municipal organization 
In section 24. 
Mr. Merryman and Mr. Hall, for plaintiff. 
Mr. Harwood and Mr. Edwards, for town 
of Cameron. 



'[Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Before DILLON, Circuit Judge, and KRE- 
IvEL, District Judge. 

DILLON, Circuit Judge. This is certain- 
Ij'^ a novel case, but we are of the opinion 
tliat the defense to the coupons in suit must 
fail— 

1. Because, taking the petition for the in- 
corporation of the town of Cameron in con- 
nection with the plat of the town to which 
it refers, and which correctly describes the 
location of the town, and the law which au- 
thorizes the incorporation of a town, and. 
not of a farm upon which there is no popu- 
lation, the order of the county court should 
be construed to refer to the town, which 
was well known, by its designation as the 
town of Cameron, and not to the land upon 
which there was no population. In other 
words, as either the congressional descrip- 
tion or the reference to the town is errone- 
ous, the court, to effectuate the intention 
of the petitioners and the county court, and 
to prevent the mischief which would result 
from holding invalid all that has been done 
by the corporation since 1867, should reject 
as false the congressional description, and 
adopt the boundaries as given in the plat 
to which the petition referred— this being 
the construction which has ever since been 
put by the people of the town upon the 
action of the county court, and the con- 
struction declared to be correct by the coim- 
ty court in Its subsequent order in 1872, cor- 
recting the record of its action in 1867. 

2. We think, also, that the town, having 
ever since acted under this Incorporation, 
and as such voted and issued the bonds in 
suit, by Its officers and under its seal, it is 
estopped in favor of the plaintiff, or holder 
for value, to set up that it is not a corpora- 
tion, and that the true corporation is upon 
the farm of Mr. Shirts, in section 24. Judg- 
ment for plaintiff. 

KRBKEL, District Judge, concurs. 



ALLBRTON, The ISAAC. 
[See The Isaac Allerton, Case No. 7,087.] 



ALLIANCE, The. 
[See The Gondar, Case No. 5,527.] 



Case No, 244. 

The ALLIANCE. 

[Blatchf. Pr. Cas. 186.]^ 

District Court, S. D. New York. July, 1862. 

Prize— Sale op Phoperty Pending Hearino. 

Motion founded on the report of the prize 
commissioner for an order to sell the cargo, 
pending the hearing, denied, the proposed sale 

^[Reported by Samuel Blatchford, Esq.] 



(Case No. 244) ALLIANCE 

being earnestly opposed by the claimants, and 
there being a strong preponderance in the num- 
ber of witnesses against the necessity of the 
sale, and the report not being founded on the 
personal inspection and judgment of the com- 
missioner. 

[In admiralty. Heard on motion for an or- 
der to seU the cargo, pending a hearing on 
the merits. Motion denied.] 

BETTS, District Judge. In this suit, ap- 
plication was made to the court, on written 
notice to the proctor for the claimants, and 
on the report of the prize commissioners rec- 
ommending such order, for an interlocutory 
order directing a sale of the cargo above 
mentioned, or for such other or further or- 
der as to the court may seem just and prop- 
er. The motion was further supported by 
affidavits made by Edward W. Blackwell, a 
gauger of spirits of turpentine, John Cam- 
erden, a merchant and wholesale dealer in 
resin, turpentine, and other naval stores, 
and Benjamin Bateman, a broker in tur- 
pentine, re^n, and other naval stores, who 
all testify that the condition of the cargo 
and the state of the market are such as to 
render an immediate sale of this property 
needful and proper. In reply to these rep- 
resentations, the claimants file affidavits of 
Charles W. Blossom, William H. Kerr, Call 
J. Turner, F. A. Blossom, James B. Barney, 
and John Van Aleu, merchants, and others, 
of this port, conversant with this property, 
who dissent directly and pointedly from the 
opinion and statements in favor of the 
libellants, and assert that the property Is 
not in a condition demandhig an immediate 
sale, and that a sale at this period of the 
year will be prejudicial to the interests of all 
concerned in the cargo. 

The vessel and cargo were brought Into 
port on the 13th of May last, and no reason 
is assigned for not previously proceeding to 
trial and decision in the suit. 

Considering, therefore, that the proposed 
sale is opposed earnestiy by the claimants 
of the property, and by a strong preponder- 
ance in the number of witnesses on the ques- 
tion of its necessity, and that there remains 
no cause, on the evidence for extraordinary 
dispatch in making such sale previous to the 
regular condemnation of the property, I shall 
decline grafting the interlocutory decree 
called for. 

The report of the commissioners, when 
founded upon their personal inspection and 
judgment in respect to the propriety of the 
measure, will generally be conclusive with 
the court. 

That I shall be inclined to regard as meant 
by the act to guide the discretion of the 
court. But when the decree asked for rests 
upon "other evidence" than the official find- 
ing of facts by the report itself, I must be 
governed by the evidence conflicting with it, 
when that has a reasonable preponderance. 
Motion denied. 



ALLIANCE (Case No. 245) 
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Case "No. 245. 

The ALLIANCE. 

fBlatchf. Pr. Cas. 2G2;» 5 Leg. & Ins. Rep. 2.] 

District Court, S. D. New York. Dec, 1862.* 

Prize— Violation of Blockade — Contrabanu 
Goods — Military Equipments. 

1. Vessel and cargo seized in the harbor of 
Beaufort, N. C, on its capture; condemned for 
these reasons: 1. For violating the blockade in 
entering Beaufort. 2. For taking on board 
there an enemy clearance and a cargo, with in- 
tent to evade the blockade in coming out, and 
attempting to come out. 3. For carrying into 
Beaufort a large supply of military equipments. 

[Cited in The Gondar, Case No. 5,520.] 

2. The illegality of sailing under an enemy 
license is legal cause for the forfeiture of a 
neutral vessel. 

[In admiralty. The decree in this case 
was afterwards reversed by the circuit court 
See The Gondar, Case No, 5,528.] 

BETTS, District Judge. The vessel and 
cargo seized in this case were libelled May 
17, 1862. A claim in the name of the reg- 
istered owners, with a test oath made tixere- 
to, was filed on the 17th of June thereafter. 
The defence set up in the claim is an al- 
leged neutral ownership of the vessel and 
cargo by the claimants, and a denial that the 
seizure was a lawfiU capture. 

The facts gathered from the ship's papfers 
and the preparatory proofs show that the 
vessel was of an American build, and was 
conveyed to and registered in the names 
of the claimants, British subjects, at Liv- 
erpool, February 11, 1861. The vendors to 
the British owners were Ferguson & Co., 
a mercantile firm resident in Charleston, 
S. C, and the vessel had, previous to this 
sale, been employed by that house in trade 
to and from Charleston at different periods. 
One of the members of the firm of Forbes 
■& Co. was also a member of the firm in 
Liverpool, who acted as agents of the house 
in Charleston in making the transfer of 
the vessel to the claimants, and the claim- 
ants had been previously clerks in the em- 
ploy of the vendors; but the sale of the 
vessel preceded the existing war so long a 
time as not to expose it per se to the pre- 
sumption claimed by the libellants, that it 
was made colorably. and in fraud of the 
belligerent rights of the United States. 

The voyage on which the Alliance was 
seized commenced at St John, New Bruns- 
wick, in August, 1861. Her destination was 
first to Beaufort North Carolina, and thence 
to Liverpool, England. The vessel arrived 
a,t Beaufort, laden with a miscellaneous car- 
go, consisting of quantities of tins, various 
•denominations of iron, mackerel, castor oil, 
two trunks of percussion caps, (about 200,- 
000,) fish, quicksilver, &c., entered that port, 

^[Reported by Samuel Blatchford, Esq.] 

'[Reversed by circuit court, in The Gondar, 
Case No. 5,528.] 



and discharged there in the latter part of 
August, 1861. She took on board a cargo of 
cotton, turpentine, and other produce of the 
countrj', In return, destined for Liverpool, to 
the owners of the vessel. The master tes- 
tifies that nothing contraband was on board 
on the voyage. The vessel cleared at Beau- 
fort, for Liverpool, In September, 1861, but 
was arrested before her departure. A per- 
son from Nassau joined the ship at St. John, 
as supercargo, and delivered and disposed 
of the cargo at Beaufort, and did not rejoin 
the vessel afterwards. The master says 
that he believed that the cargo taken on 
board at Beaufort was destined for the own- 
ers of the ship, and would have been their 
property on its arrival at Liverpool. The 
ship was seized May 2, 1862, in the harbor 
of Beaufort, North Carolina, by the United 
States naval forces, after the capture of the 
place by the army of the United States. 
The master knew of the war when he sailed 
for Beaufort, and that Charleston and the 
southern coast was under blockade. He 
says he did not know, until the 6th or 7th 
of September thereafter, that Beaufort was 
blockaded, ^he cargo was taken on lioard 
at Beaufort, for Liverpool, on the 14th of 
September, and the vessel took on board, 
during the same month, at Beaufort, a clear- 
ance, export certificates, and a bill of health, 
from the authority of the secession govern- 
ment, and was moored in that port, ready to 
sail, and having attempted to do so, and be- 
ing detained only by the weather or the. 
blockading squadron. On the 27th of May, 
18GI, a boarding officer of the United States, 
off Charleston harbor, had indorsed a warn- 
ing on the ship's papers, that the port of 
Charleston was under blockade, and the no- 
tice, it is testified, might have included all 
the ports of the southern states. The notice 
was left in England. 

Various facts transpire on the proofs un- 
mistakably condemnatory of the vessel and 
cargo. First Prior to this voyage, she had 
been warned and turned away from the 
port of Charleston, May 27, 1861, by a United 
States shlp-of-war. The warning was in- 
dorsed on her papers and entered in her 
log. and gave her notice that the coast south 
of Maryland was under blockade. Second. 
Notwithstanding such notice, she entered the 
port of Beaufort, North Carolina, on the 
22d of August, 1861, on a pretended voyage 
from St. John. New Brunswick, to Havana, 
with a quantity of articles contraband of 
war on board. Third. She was reladen, at 
Beaufort, with a full cargo of the produce 
of that section of the cotmtry, and attempt- 
ed, unsuccessfully, to get out of port with 
such cargo; and when she was afterwards 
captured there, she had on board a letter 
from the British consul at Charleston, dat- 
ed September 11, 1861, to the British sec- 
retary of foreign affairs, apprising that 
oflScer that the vessel and cargo were des- 
tined to Liverpool, England, and also enemy 
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documents autbenticating her riglit to leave 
the port, &c. Tlie illegality of sailing under 
au enemy license is legal cause for the for- 
feiture of a neutral vessel. The Julia, 8 
Cranch, [12 U. S.] 181; The Ariadne, 2 
Wheat. [15 U. S.] 143, and notes in Appendix. 

The violation of the blockade of Beaufort, 
in entering that port, the talcing on bo:ird 
therein an enemy clearance and a cargo, 
with intent therewith to evade the blockade, 
and the attempting to carry lli:it design in- 
to execution, with the higher and more inju- 
rious act of positive hostility against the 
government of the United States, in carry- 
ing into port a large supply of military equip- 
ments, afford abundant gi'ounds for the con- 
demnation of the vessel and cargo as prize 
of war, without adverting to vaiious other 
facts disclosed in the evidence. 

Decree of condemnation and forfeitiire of 
vessel and cargo adjudged. 

This decree was, on appeal, and on further 

§ roof a, reversed by the circuit court, .Tanuarv 
. 18G4. see The Gondar, [Case No. 5,528.j 



Case 1^0. 246. 

The ALLIANCE. 

[Blatchf. Pr. Cas. MG.y 

Circuit Court. S. D. New York. July 17, 1863. 

Prize— CuEW as Witnes.ses— Neutral Propertt. 

1. The examination of witnesses in a prize 
case should be confined to persons on board of 
the captured ves.sel at the time of the capture, 
unless upon special permission of the court first 
obtained. 

2. Tn this case none of the crew on board at 
the time of the capture, eleven in number, were 
examined; but, instead, two seamen who had 
been discharged from the vessel before her cap- 
ture were examined; and no explanation of the 
reason for this was g^ven. This was a great ir- 
regularity, which cannot be overlooked or dis- 
regarded in a consideration of the proofs. 

3. Vessel and cargo acquitted of a violation of, 
or of an attempt to violate, the blockade. 

4. Vessel held to be neutral property. Fur- 
ther proof ordered as to the neutral ownership 
of the carffo; and further proof allowed as to 
the proprietary interests in the vessel, the ves- 
sel and cargo being claimed by the same party. 

In admiralty. 
I 

NELSON, Circuit Justice. The Alliance 
was captured on the 2d of May, 1862, while 
at anchor at the dock of Morehead City, 
opi>osite Beaufort, North Cai-olina, by Unit- 
ed States troops, and was subsequently de- 
livered to Commander Lockwood. She is a 
vessel of over 600 tons bm-den, and was 
built In Portsmouth, Maine, some twelve or 
more years ago. She was owned by Razer 
and others, of Charleston, South Carolina, 
down to February, 1861, when she was 
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pxirchased in Uverpool, by J. R. Arm- 
strong and H. Gerard, British merchants of 
that city. S. De Forest, an American citi- 
zen, was master^ He was appointed by the 
owner, at Liverpool, and then took posses- 
sion of her. Her last voyage was from St. 
John's, X. B., to Beaufort, North Carolina. 
She left St. John's in August, 1801, with 
an assorted cargo, and arrived at Beaufort 
on the 22d of the same month. There were 
no blockading vessels at Beaufort when she 
entered, and none arrived until several days 
afterwards. Her cargo was tliere dis- 
charged, and another was put on board, 
consisting of resin, pitch, and spirits of 
tm'pentine. She had no arms or ammuni- 
tion on board, on her voyage to Beaufort, 
nor any cargo contraband of war. She was 
laden with a full cargo about the 14th of 
September, and" remained in port, awaiting 
the removal of the blockade, from that pe- 
riod until the 2d of May, 1862, when she 
was captured by the troops that took Fort 
Macon and the town of Beaufort. She was 
bound from Beaufort to liverpool, with the 
cargo that was on board at the time of cap- 
ture. The above is, I think, the fair weight 
of the proofs that are entitled to credit. 

Some of the facts are sought to be im- 
peached by the testimony of two of the sea- 
men, Stevens and Thompson. One of them 
is an Italian, and unable to speak or under- 
stand English, and both of them were dis- 
charged from the Alliance while she was 
lying at Beaufort, one of them as early as 
February previous to the capture, and were 
not of the crew or on board of the vessel 
at the time of the capture. Why these wit- 
nesses were selected and examined in pre- 
paratorio, in place of some of the crew on 
board at the time of the capture, who were 
in number eleven, has not been explained. 
It was a great irregularity, which cannot 
be overlooked or disregarded in a considera- 
tion of the proofs. The examination should 
have been confined to persons on board at 
the time of the capture, unless upon special 
permission of the court first obtained. 

I am satisfied, upon a very full considera- 
tion of the proofs, that there was no actual 
blockade of the port of Beaufort at the time 
of the entry therein of the Alliance; and, 
further, that no intention existed on the 
part of the master, after such entry, and 
the establishment of the blockade, to break 
it, and that no act was done by him with 
such intent, while the vessel remained in 
the harbor previous to her capture. I think, 
also, that the vessel belonged to British, 
owners bona fide, and even before the 
breaking out of hostilities. But I am not 
entirely satisfied that the goods on board 
of the vessel at the time of capture were 
the property of British owners, as claimed. 
Upon this ground, I shall send the case for 
further proofs on this point, to be presented 
at the next term of this court; and as the 
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<;laim of property in the vessel and the car- 
go is made in behalf of the same party, or 
one of the same parties, further proofs may 
be taken as to the proprietary interest In 
the vessel, as well as the cargo, by either 
-or both of the parties to the suit 



. Case No. 24ea. 

ALLIANCE INS. CO. v. THE MORNING 
LIGHT. 

[Betts' Scr. Bk. 531.] 

District Court, S. D. New York, 1862. 

Admibaltt — Pbaotice — Appraisement. 

[Where the derk, at the instance of the claim- 
tint of an arrested T?iessel, and without notice 
to libelant's proctor, nominates an appraiser, 
and posts notice of the appraisement, the pro- 
ceedings are irregular, and the appraisement 
should be set aside.] 

[In admiralty. Libel in rem by the Alli- 
ance Insm-ance Company against the brig 
Morning Light to recover damages snflered 
"by the schooner Jerry Fowler in a collision, 
and paid by libelant as insurer. Heard on 
libelant's motion to set aside an appraise- 
ment of the brig. Granted.] 

Benedict, Scoville & Benedict, for libelant 
Beebe & Donohue, for claimants. 

Before BETTS, District Judge. 

In this case the brig was arrested, and in 
the custody of the marshal. Without notice 
to the libellant's proctor, the clerk, at the 
instance of the claimants, proceeded to nom- 
inate an appraiser; the notice of the ap- 
praisement was posted up, and the vessel 
appraised. The iibellants thereupon moved 
to set aside the proceedings as irregular. 

BY THE COURT. The rules in respect 
to the appraisement of the property under 
arrest all plainly contemplate a common ac- 
tion of the parties interested, or an oppor- 
tunity to act together. The 61st rule per- 
mits proceedings instanter for appraisement 
in suits by the United States in rem, if the 
district attorney and claimants, are in pres- 
ence of the court. In individual actions, 
either party may have an order entered of 
course for appraisal, or it may be done by 
mutual consent, and if the parties do not 
agree in writing upon the appraiser, the 
clerk shall name him, each party having a 
right to appeal instanter. Rules 62-C9. 
These regulations imply that both parties 
are made cognizant of the action taken for 
the discharge of the property arrested. 
Betts, Adm. Pr. 43. The 40th rule expressly 
directs notice to be given libellant's proctor 
of applications for delivering up property 
on stipulation which is under arrest. The 
proceedings in this case must therefore be 
regarded as irregular, and the appraisement 
be set aside. 



Case No, 246b. 

ALLIANCE INS. CO. v. THE MORNING 
LIGHT. 

[Betts' Scr. Bk. 58G.] 

District Court, S. D. New York, April 4, 1862.* 

Collision— Inevitable Acciijent— Dakkness. 

[In admiralty. Ubel In rem by the Alli- 
ance Insurance Company against the brig 
Aloming Light to recover damages suffered 
by the schooner Jerry Fowler in a collision, 
and paid by libelant as insurer. Libelant's 
motion to set aside an appraisement was 
granted. Alliance Ins. Co. v. The Morning 
Light, Case No. 246a. Libel dismissed.] 

Benedict, Burr & Benedict, for libelant. 
Beebe, Dean & Donohue and Mr. Morton, 
for claimants. 

Before BETTS, District Judge. 

This was an action to recover damages oc- 
casioned to the schooner Jerry Fowler by a 
collision with the Morning Light, which oc- 
curred on AugiLst 5, 1855, just about day- 
break, near Martha's Vineyard. Both ves- 
sels had been going eastward through the 
night, the brig in the rear but gaining on 
the schooner, and both were on the starboard 
tack. The night was dark and rainy, and 
about 4 A. M. the Jerry Fowler undertook 
to tack, her master thinking her so near 
the Outterhunk Shoals as to render It prop- 
er to change her course; and while tacking 
she was run into by the Morning Light. Tho 
libellant, having paid the loss to the own- 
ers of the schooner, now sues to recover 
it back. The testimony as to the darkness 
was conflicting. 

Held by THE COURT, that the evidence 
shows a case of inevitable accident between 
the two vessels, or, if there was a fault, 
it was one common to both, arising from the 
obscurity of the weather and want of ex- 
treme vigilance on both vessels, and the un- 
certainty, from that cause, as to what was 
the proper course for either to pursue; that 
each party must therefore be left to bear his 
own loss. 

Libel dismissed. Question of costs re- 
served. 



Case Xo. 246c. 

ALLIANCE INS. CO. v. THE MORNING 
LIGHT. 

[Betts* Scr. Bk. 709.] 

Circuit Court. .S. D. New York. 1862.» 

Coi.i,isios — Inevitable Accident — Darkness. 

[Appeal from the district court of the 
United States for the southern district of 
New York.] 



'[Affirmed by circuit court in Alliance Ins. 
Co. V. Tlie Morning Light, Case No. 246c.] 

'[Affirming Alliance Ins. Co. v. The Morning 
Light, Case No. 246b.] 
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[In admiralty. Libel in rem by the Alli- 
ance Insurance Company against the brig 
Morning light to recover damages suffered 
by the schooner Jerry Fowler in collision, 
and paid by libelant as insurer. Libelant's 
motion to set aside an appraisement was 
granted, (Case No. 246a;) and the libel was 
thereafter dismissed, (Alliance Ins. Co. v. 
The Morning Light, Case No. 246b.) Libel- 
ant appeals. Affirmed.] 

Benedict, Burr & Benedict, for appellant 
Beebe, Dean & Donohue, for appellees. 

NELSON, Circuit Justice. The collision In 
this case occurred between the brig Morning 
Light and the schooner Jerry Fowler, on the 
morning of the 6th of August, 1855. Both 
vessels were going eastward, and were In 
Block Island channel, beating into Vineyard 
sound, the Fowler in advance; both had their 
starboard tacks on board, the wind easterly, 
about north by east. The vessels had been 
beating into the sound most of the night. 
Between three and four o'clock in the morn- 
ing, the Fowler, having run out her tack, 
called all hands on deck to change her 
coui*se. For this purpose her head was 
thrown Into the wind, and while in that 
position, with sails aback, and under no 
headway, she was struck by the Morning 
Light on her stai'board quarter, a little for- 
ward of the main rigging, and sunk. The 
night was dark and rainy, accompanied with 
fog, and the weight of the evidence pretty 
clear that the Fowler could not be seen, 
even with proper lookouts on the Morning 
Light, in time to have avoided the disaster. 
Both vessels appear to have been well man- 
ned, and navigated with accustomed care, 
and had proper lights. Of course, the hands 
on board the respective vessels, as usual. 
Impute faults to each other, but each main- 
tain the due and skillful navigation of their 
own vessel. 

Mutual admissions of fault also are proved 
by witnesses from the respective vessels, 
to which we pay very little credit. 

The state of the weather during the night 
and at the time of the collision is generally 
agreed by the witnesses on both vessels, 
though those on the Jerry Fowler attempt 
to modify somewhat the darkness. The sec- 
ond mate of the Fowler, "Weston, says at 12 
o'clock it was dark, foggy, and rainy, and at 
1 o'clock fog cleared away; rain continued 
till 3 or 4 o'clock. When he called watch 
at 4 o'clock, he could see a good distance 
on the water,— three quarters of a mile, he 
supposes; could not fix the distance, but a 
good way off. The master, Lovejoy, says it 
had been raining tlie fore part of the night, 
but was partly cleared up at collision. The 
concurrent proof on the part of the witnesses 
from the Morning Light Is, that the weather 
during the night was thick fog and raining; 
rain came in fog showers. The court below 
came to the conclusion that the disaster was 
the result of inevitable accident, and dis- 



missed the libel. "We concur in this conclu- 
sion. 
Decree affirmed. 



ALLIANCE LIFE INS. CO., (LOVELL v.) 

[See Lovoll v. Alliance Life las. Co., Case No. 
8,552.] 



Case No. 247,' 

The ALLIGATOR. 

South Carolina, 

[Cited in The Josephine, Case No. 7,546. 
Nowhere reirarted; opinion not now accessible. 
The ori«in:il records of the court prior to 1860 
Itave all been lost or destroyed.] 



Case No. 248. 

The ALLIGATOR. 

[1 Gall. 145.]^ 

Circuit Court, D. Massachusetts. May Term, 

1812.' 

ADMinALTY — Practice — Dbliverikg Property 
ON- Bail— SuMMAiiv Judgment on Bond. 

1. The district court, by virtue of its genial 
ndmirnlty jurisclicfion, may deliver property on 
bail. Whether the security be taken by bond 
or stipulation is not material. On such security 
a summary judgment may be rendered. 
[Followed in Nelson v. U. S., Case No. 10,- 

IIC] 
[Cited in McLellan v. U. S., Case No. 8,895; 
U. S. V. Four Part Pieces Woolen Cloth, 
Id. 15,150; The Ann Caroline v. Wells, 2 
Wall. (69 U. S.) 549: U. S. v. Three Hun- 
dred Barrels Whiskey, Case No. 16,510; 
The City of Norwich. Id. 11.202; The 
Lynchburg, Id. 8.638: The Baltic, Id. 826; 
The Wanata v. Avery, 95 TJ. S. 616: U. S. 
V. Ames. 99 U. S. 41; The G. G. King, 16 
Fed. 92a.] 

[2. Cited in Todd v. The Tulchen, 2 Fed. 603, 
to the proposition that the sureties cannot take 
advantage of any irregularity in the proceeding, 
l)ut should be held to the terms of their obUga- 
tiou.] 

[3. Cited in The Sydney. 47 Fed. 262, to the 
proposition that a bond is to all intents and 
purposes a stipulation in admiralty, and the lia- 
bility of the parties is the same, whether the 
instrument is in the form of a bond or stipu- 
lation.] 

[In admiralty. Libel for forfeiting against 
the brig Alligator, (Anthony Langford and 
others, claimants.) Decree in district court 
for condemnation. Claimants appeal. De- 
cree affirmed, and judgment on bond given 
by claimants ordered for appraised value 
and costs.] 

6. Blake, for the United States. 
S. Hubbard, for claimants. 

Before STORY, Circuit Justice and DAVIS, 
District Judge. 

'[Reported by John Gallison, Esq.] 

'[Affirming an unreported decree of the dis- 
trict court! 
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STORY, Circuit Justice. Tlie brig AUiga- 
tor is libelled, 1. for that on the 15th of 
Feb. 1810, she sailed from Portsmouth in 
New-Hampshire, bound to a permitted port, 
to wit, St. Bartholomews in the West-Indies, 
without giving bonds pursuant to the 3d sec- 
•tion of the act o-f 28th June, 1809, a 9. 
There are other counts, which are not now 
material to consider. The claim admits the 
facts stated in the information; but denies, 
that the brig was originally bound to St. 
Bartholomews; and declares, that the voy- 
age there was occasioned by inevitable neces- 
sity. From the depositioms in the case it 
appears, that the vessel sailed from Ports- 
mouth in New-Hampshire, on the 13th of 
Feb. 1810, with a clearance and ostensible 
destination to Norfollc in Virginia. The cargo 
was extremely well adapted, and is admitted 
to have had a contingent and ultimate desti- 
nation for the West-India market A few 
days after their departure, heavy gales came 
on, the brig was greatly strained, and finally 
disabled from pursuing her voyage; and the 
crew and captain determined for the preser- 
vation of their lives and property, to b'fear 
away for some port in the West-Indies, and 
accordingly arrived at Tobago, on the 14th 
of March, 1810, where she was examined 
and repaired in her upper works and bends; 
from thence she proceeded to St. Vincents, 
leaking very much during the passage; and 
here all the lumber was taken out and sold, 
and the vessel rejpaired. On the 28th of 
April, 1810, she sailed for St. Bartholomews, 
where the residue of her cai^o was sold; and 
she returned from thence to Boston, about 
the 29th of May, 1810. It appears, that dur- 
ing the gales on the coast, some considerable 
part of the deck load was thrown overboard; 
and the vessel is stated to have been con- 
signed to Moses Myers & Son of Norfolk. As 
in this case, the vessel proceeded to St. 
Bartholomews, which was a permitted port, 
the presumption is, that such was her 
original destination. The proof of the con- 
trary, is necessarily thrown on the claim- 
ants, who are bound to make out a clear and 
decisive case of necessity. I admit, that 
if the original destination was not to the 
West-Indies, no subsequent Irregularity of 
conduct can affect the brig mider the 3d sec- 
tion of the act of 28th Jime, 1809, c. 9. But 
unless strong reasons appear to rebut it, the 
presumption of such original destination must 
remain. It will be recollected, that at the 
time of sailing from Portsmouth, the non- 
intercourse, as to Great Britain and her de- 
pendencies, was generally suipposed to have 
been revived by the president's proclamation 
of the 9th of August, 1809. This acoonnts 
for the omission to give bond; for if the ves- 
sel had been really ' bound for a permitted 
port, and that only in the West Indies, there 
oould have been no reason to withhold the 
bond required by law. 

The case, as made out on the evidence, 
presents many improbabilitieis, and some 



omissions, which materially affect Its purity. 
I will not say, that these are badges of fraud, 
but I will say, that they are badges of illegal 
destination. 

1. In the first place, upon examining the 
log book, as has been stated by an intelli- 
gent witness, the brig appears, from the be- 
ginning of the voyage, to have held a course 
for the West-Indies, and not for Norfolk; 
although, from the -winds stated, she might 
certainly have hugged the coast, and hauled 
more to the westward. 

2. The brig, although in such a forlorn 
state and utter distressi, run down the princi- 
pal Caribbee islands; yet with her winds 
and course, she might have reached any of 
them. 

3. No correspondence is produced with 
Messrs Myers, although in cases of consign- 
ments in this country, where the mails pass 
so rapidly, it is nsual in transactions of real 
biLSine^. 

4. No particulars of the injuries received 
by the vessel are given. No survey under 
the care of intelligent and disinterested men 
is produced from the West Indies; although 
this, in ordinary cases, is the invariable cus- 
tom. Nor is the deficiency supplied by the 
testimony of resectable merchants at the 
ports of St Vincents and Tobago. 

5. The testimony comes altogether from in- 
terested sources, mingled with the strongest 
biasses of personal interest; and under cir- 
cumstances which render it impos^ble to 
testi]^ with safety, but on one side. This 
In ordinary cases would throw a shadow 
over its current Nevertheless, unless It 
were comlnned with evident improbabili- 
ties, I should not feel at liberty to act against 
the force of its uniform direction. 

I cannot but notice also, although it does 
not govern my opinion, that the decision of 
the court below, connected this case with 
that of The Struggle, [Case No. 13,550,] as 
belonging to the same owners; and that 
with a view to defeat that inference, the 
claimant has obtained leave to vary his claim 
In this court, and to show other ownei*s. 
This is a very extraordinary occurrence; and 
though, so far as counsel are concerned, it 
has been explained to my entire satisfaction, 
the claimant himself does not seem so easily 
to be justified. 

A careful examination would present 
farther grounds for doubt; but as these are 
peremptory in my mind, I affirm the decree 
of the district court with costs. Decree af- 
firmed. 

After the decree of condemnation In the 
district court was afiirmed In the circuit 
court, the property having been delivered to 
the claimants by order of the district court 
upon a bond being given to respond tho 
appraised value, in case of final condemna- 
tion, — 

G. Biake, attorney for the United Staten, 
moved for judgment on the bond, and for 
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executiQD for the appraised value and costs, 
and founded his motion: 1. On the act 2 
Mnrcli, 179D, c. 128, § S9, (4 U- S. Laws 429, 
[1 Stat. 695.]) 2. On the general course of 
the admiralty in proceedings where the 
property had been delivered on bail. 

S. Hubbard for the claimant objected, that 
the prosecution in this case was RTOunded on 
the act Of 28th June, 1809, c. 9, 11 Stat. 
snO,] and tlierefore there was no foundation 
for the application under the 8yth ^ect. of 
the act of 1799. And he further contended, 
that the court had no authority to deliver 
the property on bond in a case of this na- 
ture; and the circumstance, that statute pro- 
visions were made In certain specified cases, 
showed the non-existence of the authority in 
all others. 

STORY, Circuit Justice. I understand, that 
in all proper cases of seizure, under whatever 
statute made, the Invariable practice in the 
district court has been, to take bonds for the 
property, whenever application has been 
made by the claimant for this purpose. No 
doubt has hitherto existed, respecting the 
right of that court to take such bonds, or 
to grant judgment and award execution In 
the summary manner stated In the 89th sect 
of the act of 1799, and now moved for on 
behalf of the United States. That practice 
I understand has been recognised and sanc- 
tioned by my predecessors In this court; 
and I should not now feel at liberty to dis- 
turb upon slight grounds a practice so well 
.settled, whatever might be my own impres- 
sions as to its regularity. The practice has 
been of gi'eat public convenience, and to 
claimants in particular, it has been peculiarly 
beneficial. The present claimant made a 
voluntary application for a delivery of the 
property, and obtained It by an order of 
the court, upon giving a bond to respond the 
appraised value, according to a practice of 
the court, of which he could not be Ignorant. 
The effect of that bond he well knew, and he 
admitted, by his own course of proceeding, 
that the court might apply Its general prac- 
tice In summary cases to the present. 
"Whether there be any statute existing, which 
authorized the delivery on bond or not. Is 
not in my judgment material. This cause 
was a civil cause, of admiralty and maritime 
jurisdiction, and nothing can be better set- 
tled, than that the admiralty may take a 
fidejussory caution or stipulation In cases in 
rem. and may In a summary manner award 
judgment and execution thereon. The dis- 
trict court possessing this jurisdiction, and 
being fully authorized to adopt the process 
and modes of proceeding of the admiraltj', 
(itfspublica V. Lacaze, 2 0.111. [2 U. S.] 118. See, 
also, [Brymer v. Atkins,] 1 H. Bl. 1G4,) had 
an undoubted right to deliver the property 
on bail, and to enforce a conformity to the 
terms of the bailment. In what manner 
this security is taken, whether by a sealed 
iFED.CAS. — 34 



insti'ument, or by a stipulation in the nature 
of a recognizance, cannot affect the jurisdic- 
tion of the court. Without doubt, unless a 
different rule were prescribed by statute, the 
best coiu'se would have been to take an ad- 
miralty stipulation. But a bond, even sup- 
posing it were void, as such, which is not 
admitted, might yet be good as a stipulation. 
In all cases of tliis nature, the security, 
whatever may be its form, is taken by order 
of com-t upon the voluntary application of 
the party, and therefore Is apud acta. Hav- 
ing jurisdiction of the principal cause, the 
court must possess jurisdiction over all the 
Incidents, and may by monition, attachment 
or execution, enforce its decrees against all 
who become parties to the proceedings. A.s 
the district judge concurs in this opinion, 
let judgment for the appraised value and 
costs be entered against the parties to the 
bond. See [Smart v. "Wolff,] 3 Term R. 323; 
[King V. Perry,] 3 Salk. 23; [Brymer v. 
Atkins.] 1 H. Bl. 164; 2 Brown, CIvU & 
Adm. Law, 96. 



Case "No. 249. 

ALLIN V. ROBINSON. 

[1 Dill. 119.]^ 

Circuit Court. D. Missouri. 1871. 

Removal of Suits— Act or Jolt 27, 1866, Con- 
strued. 

1. Where the plaintiff, being a citizen of the 
states, "brffiight ejectment in the usual form, 
in the state court, against the defendant, also 
a citizen of the state, who pleaded to the met- 
its, and a third person, a citizen of anothor 
state, was, on his own application, made a rn- 
defeiulant, but filed no plea: uud both joined hi 
a petition for the removal of the cause to the 
federal court, stating uo facts in relation to tho> 
ownership of the land, or their relation to each 
other, and the tourt ordered the removal: Held, 
that the cause was improperly transferred; and 
the same was remanded. 

[Cited in Case v. Douglas, Case No. 2,491.] 

2. \Miether the non-resident landlord may, in 
such case, where the title is in dispute, and the 
resident defendant is a mere tenant, have the 
cause removed on proper petition under the act 
of July 27, 186G, quere. 

[Motion to remand cause to state coin-r.. 
Motion sustained.] 

Allin commenced in one of the courts In 
Missouri, and pursuant to the statutes of the- 
state, an action of ejectment against Robin- 
son. In form the action Is possessory, the- 
petition alleging that the plaintiff Is entltied 
to the possession of the property (which is 
described), and that the deiendant wrongful- 
ly detains the same from him. Robinsoit 
was served and filed an answer denying- 
the allegations of the petition, and claiming: 
the property in his own right Subsequent- 
ly, one Prince appeared, and stating to the 
court that he was the legal owner of the 
land, asked to be made a co-defendant, and 
the court granted his application. Prince 



* [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permissiou.] 
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has no answer or other pleading on file. 
In this condition of the case Kobinson (both 
be and the plaintifif being citizens of His- 
soiu-i), and Prince, who is a citizen of Illi- 
nois, joined in an application to the state 
cotu:t to have the cause removed to this 
court The petition for tlie removal stated 
only that the value of the laud exceeded 
$500, and that Prince was a citizen of the 
state of Illinois. It contained no statement 
concerning the ownership of the land nor 
the relations which Robinson and Prince 
sustained towards each other in respect 
thereto. On this petition the state court 
made an order, removing the whole cause as 
respects both defendants, to this court; and 
here the plaintiff now moves that the cause 
be remanded to the state court, on the ground 
that it was improperly transferred. 

Ewiug & HoUiday, for plMntiff. 

Kruni & Decker and Edmund T. Allen, for 
defendant. 

Before DILLON, Circuit Judge, and 
TREAT and KREKEL, District Judges. 

DILLON, Circuit Judge.— The defendant's 
counsel in argument seeks to support the 
order of removal on the ground that Prince 
is the real owner, and Robinson but his ten- 
ant, and that the action, though in form pos- 
sessory, is in reality brought to try the title 
which is in dispute between the plaintiff and 
Prince; and lie claims that under such cir- 
cumstances. Prince, as a non-resident, had, 
under the act of July 27, 1866, (14 Stat 
'AOV},) a right at all events, to have the cause 
iiMUOved as to him, and that if remanded it 
should he remanded only as respects Rob- 
inson. Prior to the act of 1860, just men- 
tioned, it is clear that Prince having been 
admitted as a co-defendant, and standing on 
the record as such, could not have the cause 
removed, since it was not removable as to 
Robinson, he being a citizen of Missouri. 
Torry v. Beardsley, [Case No. 14,104.] Title 
may be tried in this form of action as was 
adjudged by the supreme court of the Unit- 
ed States, in Miles v. Caldwell, 2 Wall. [69 
U. S.] 35; and if in this case Robinson had 
filed an answer disclaiming all title or right 
or claiming under Prince, and the latter had 
shown ha his petition that he was a citi- 
zen of Illinois, that he owned the land, that 
the action involved his title thereto, that its 
value exceeded the sum of $500, and asking 
a removal as to him, we would have then 
presented for decision the question which 
the defendants' counsel has argued, but 
which does not arise upon the record of the 
proceedings in the state court On the face 
of those proceedings the order for the re- 
moval was erroneously made, both as Re- 
spects Robinson and Prince, and the cause 
as to both must be remanded. Motion sus- 
tained. 

TREAT and KREKEL, District Judges, 
conciu:. 
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ALLING, (DENVER & R. G. RY. CO. v.) 

[See Denver & R. G. Ry. Co. v, AlUng, Case 
No. 3,811-] 



ALLIS, (DAVIDSON v.) 
[See Davidson v. Allis, Case No. 3,600.] 



Case Wo. 250. 

ALLIS V. STOWELL. 

[Cited as an unreported case in Allis v. Buck- 
staff, is Fed. 882. Reported in 9 Fed. 30i.] 



Case No. 251. 

ALLISON V. ALEXANDER. 

[1 Cranch, C. O. 237.]^ 

Circuit Court, District of Columbia. June 
Term, iSOo. 

Action— Election. 

The .plaintiff, having proceeded both at law 
and in equity, must make his election. 

On motion by Mr. Simms, for the defend- 
ant THE COURT ordered the plaintiff to 
make his election, he havhig proceeded at law 
and hi chancery, for money due from de- 
fendant's testator to plaintiff on partner- 
ship account 

ALLISON, (HARTSHORN v.) 
[See Hartshorn v. Allison, Case No. 6,1C5.] 



Case No. 252. 

ALLISON V. PHOENIX INS. CO. 

[3 Dill. 480;' 4 Ins. Law J. 198.] 

Circuit Court D. Iowa. 1873. 

BOUBLK IXSUUANCE— :M0T1CK — EnTIBETY OF POL- 
ICY Covering Distinct Propertt Separately 
Valued. 

1. A second fire policy invalid by reason of 

misrepresentation as to prior insurance, does 

not constitute additional insurance withm the 

meaning of the usual condition against other 

insurance contained in a prior policy, in another 

company. ^ „ « xt 

[See Holbrook v. American Ins. Co., Case No. 

6.5S9. Contra, see Turner v. Meridan Fire 

Ins. Co., 10 Fed. 454. For discussion of 

question of double insurance, see note to 

latter case.] 

2 Carpenter v. Providence Wash. Ins. Co., 
16 Pet (41 U. S.) 495, distinguished. 

3 Whether a second valid insurance on fur- 
niture not notified to the company issuing the 
first policv, which covered other property sepa- 
rately valued, as well as furniture, avoids the 
first policy, in toto. or only as to the furniture, 
quaere. See cases cited. 

[At law. Action by B. P. Allison on a 
policy of fire insurance against the Phoe- 



* [Reported by Hon. William Cranch, Chief 
Judge.] 
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nix Insurance Company. Judgment for 
plaintiff.] 

This Is an action on a fire policy to re- 
-cover $2,000, the amount insured by the de- 
fendant upon the plaintiff's stock of goods. 
The written portion of the policy, which 
was dated February 7, 1870, and expired 
in one year, Is as follows: $2,000 on his 
stock of dry goods, boots and shoes, and 
groceries; $200 on his household goods and 
furniture, in a one story wood building, 
20x52, on lot 1, blk. 18, town of Ogden, 
Iowa. On the 13th day of June, 1870, the 
agent of the defendant indorsed on the pol- 
icy: "Permission Is hereby given by the 
Phoenix Insurance company to B. F. Alli- 
son to transfer his stock of goods and fur- 
niture to Grand Junction, Iowa, to be kept 
in a one and a half story wood building, 
22x36 feet, detached." The transfer was 
made accordingly. The defendant's policy 
contains the following provision: "If any 
other insurance has been or shall hereafter 
be made upon the said property and not 
consented to by this company In writing 
Iiereon, this policy shall be null and void." 
On this provision a special defense was 
made by the company which set up (4th 
count of answer) that the plaintiff, without 
its consent, had procured "other insurance," 
CO wit: "$200 in the Hawkeye company," 
on his household furniture, being part of 
the property covered by the defendant;s pol- 
icy. The facts in this respect appear in 
the special verdict, hereafter set forth. The 
jury found against the company, on the 
other defenses, and rendered a general ver- 
dict for the plahitiff for $1,500 (the value of 
the stock of goods consumed), subject to the 
rights of the parties on the facts found in 
the special verdict, which is as follows: 

Special verdict— "We find that the forego- 
ing verdict for the plaintiff is subject to 
the right of the parties upon the follow- 
ing special verdict as to the defense set up 
in the fourth count of the answer In re- 
spect to other insurance, to-wlt: After the 
policy In suit was issued, and before the fire, 
to-wit, on the 29th of November, 1870, and 
after the property mentioned In the policy 
in suit was removed to Grand Junction, un- 
der the permission indorsed on the policy, 
the plaintiff herein applied to tiie Hawkeye 
insurance company for insurance, and on 
November 29, 1870, the said Hawkeye com- 
pany issued to the plaintiff a policy of Insur- 
ance of that date for one year, whereby, in 
consideration of $12.50, said Hawkeye i3isur- 
ance company Insured the plaintiff against 
loss or damage by fire, as follows: "$500 on 
his frame store and dwelling house in Grand 
Junction, and $200 on his household furni- 
ture, and $75 on his general library con- 
tained therein," and delivered said policy 
to the plaintiff and said policy remained 
In force until after said house and furni- 
ture and library were destroyed by fire. 
Tlie said store and house thus insured by i 



the Hawkeye company are the same build- 
ing into which the defendant gave the plain- 
tiff permission to move the goods and house- 
hold furniture mentioned in the policy In 
I suit. Said store and dwelling hoiise were 
all under one roof, and so was the "one 
story wood building," at Ogden, mentioned 
In the policy in suit Said policy Issued by 
the defendant, and said policy issued by 
the Hawkeye company, and the respective 
applications by the plaintiff for insurance to 
the said companies are annexed as part of 
this special verdict. The same fire totally 
consumed the building, the stock of goods 
therein, and all ttie household furniture, 
j When plaintiff removed to Grand Junction 
he took his stock of goods and most of his 
household furniture with him, but after such 
removal and before taking out the said policy 
in the Hawkeye company, he had made some 
additions to his household furniture. (In 
the written application to the Hawkeye 
company, the plaintiff, in answer to a ques- 
tion, said there was no insurance on the 
building or household furniture.) The Jury 
submitted to the court as a question of law 
under the pleadings, whether the above facts 
constitute a defense to an action on the 
policy in suit for the value of the stodc of 
dry-goods insured in said policy? If they 
do, then the jury find for the defendant, 
if not they find a general verdict for the 
plaintiff, for the amount named therein, to- 
wit $1,500." 

The application for Insurance in the Hawk- 
eye company stated incorrectiy that there 
was "no other insurance on the household 
furniture." The Hawkeye policy contained 
a condition "that any other insurance on 
the property hereby insured, or any part 
thereof, not notified to the company, should 
avoid the policy." The Hawkeye company 
had no notice of the prior insurance in the 
defendant company on the furniture; nor 
did the defendant company have notice of 
the subsequent jwlicy in the Hawkeye com- 
pany. The stock of goods and the house- 
hold furniture, and the house at Grand Junc- 
tion, were destroyed by a fire having a 
single orighL The plaintiff, after the fire, 
compromised his loss under the Hawkeye 
iwlicy with that company. The defendant 
now moves to set aside the general verdict, 
and for judgment in its favor on the spe- 
cial verdict; and, on the other hand, the 
plaintiff moves for judgment on the verdict 
of the jury. It is on these motions that 
the cause is before the court The action 
was only for the value of the goods de- 
stroyed by the fire. 

Phillips & PhiUips, for plaintiff. 
Gateh, Wright & Runnels and Austin Ad- 
ams, for the company. 

DILLON, Circuit Judge. There are two 
questions here. One is whether the subse- 
quent policy on the furniture In the Hawk- 
eye company, supposing it to be a valid 
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and binding insurance, avoids the policy in 
suit as respects the stock of goods, which 
was separately valued, there having been no 
notice to the defendant of the Hawkeye pol- 
icy. 

The other is whether the subsequent pol- 
icy in the Hawkoye company was such "oth- 
er Insurance" as contravenes the provision 
in the defendant's policy In that regard, 
the Hawkeye company having been informed 
by the plaintiff's application that there was 
no other insurance on the furniture, but aft- 
er the loss, Jiaving compromised with the 
plaintiff in respect to its policy, not having 
had before the fire any knowledge of the 
policy issued by the defendant or ratifying 
its own policy with knowledge of the prior 
policy. The Hawkeye company insisted that 
its policy was not binding on it because of 
the misrepresentation as to prior insurance, 
but the policy covered other risks and the 
controversy was closed by the payment to 
the plaintiff of a sum less than the sum 
insured. 

Under these circumstances it is clear that 
the second policy, as respects the furniture, 
at all events, could not have been enforced 
against the Hawkeye company, and, if not, 
can it be set up by the defendant as con- 
stituting other or additional insurance in vio- 
lation of the condition in that respect, con- 
tained in the policy now In suit? 

The general, but not uniform, opinion of 
the courts is, that to avoid the first policy 
the second policy must be valid, that it must 
constitute an effectual insurance; and we are 
inclined to so hold, if this can be done con- 
sistently with Carpenter v. Providence Wash. 
Ins. Co., 16 Pet. [41 U. S.] 495. The case 
last cited has been subjected to much criti- 
cism (see Clark v. New England, etc., Ins. 
Co., 6 Gush. 342, 350; Hubbard v. Hartford 
Fire Ins. Co., 33 Iowa, 325; May, Ins. § 365. 
and the authorities there collected;) and, it 
may be conceded that, though not tmsup- 
ported, it does not, at least in Its reasoning, 
accord with the prevailing view. But if the 
case at bar faUs within its principle, it is 
our duty implicitly to apply that principle to 
it That case holds that the company which 
issued the second policy (the Providence com- 
pany) was entitled to notice of the prior in- 
surance in the American company, tliough 
the policy in that company had been "pro- 
cured by misrepresentation of material facts" 
—and the reason given (which has been 
criticised and its soundness denied) is, that 
such a policy is not "to be treated, in the 
sense of the law, as utterly void ab initio, 
but merely voidable, and as one that may be 
avoided by the underwriters upon the proof 
of the facts, but until so avoided, to be 
treated for all practical purposes as a sub- 
sisting policy." 

The decision would make it the duty of the 
plaintiff to have disclosed the prior insur- 
ance in the defendant company to the Hawk- 
eye company, and if he did not, but stated 



that there was no such prior insurance, the 
policy in the Hawkeye company, if not rati- 
fied, would be void. And it does not estab- 
lish that the policy in the Hawkeye company 
is to be considered as in all respects a valid 
policy unless avoided by that company be- 
fore the loss. 

We are therefore of the opinion that the 
policy in the Hawkeye company, so far at 
all events, as respects the furniture, was in- 
valid, that it did not In fact and in law con- 
stitute any insurance, and therefore the de- 
fence based upon the ground that other in- 
surance was procured contrary to the pro- 
visions of the policy in suit, fails. This 
view is, In our opinion, consistent with the 
real point In judgment In the case of Car- 
penter, though it may not consist with all 
the reasoning of the learned justice who de- 
livered the opinion of the court. 

This makes it unnecessary to decide wheth- 
er if the Hawkeye policy had been valid as 
respects the furniture, this would have 
avoided the defendant's policy as respects 
the stock of goods. On this point the cases 
cannot be reconciled. That it would not thus 
avoid the policy as to the goods, see Loehner 
V. Home Mut Ins. Co., 17 Mo. 247, affirmed 
19 Mo. 628; Phoenix Ins. Co. v. Lawrence, 
4 Mete. (Ky.) 9; Clark v. New England etc., 
Ins. Co., 6 Cush. 3^, explained. May, Ins. 
§ 278, note on page 303; Trench v. Chenango, 
etc.,. Ins. Co., 7 Hill, 123, (compare Wilson 
V. Herkimer Co. Mut Ins. Co., 2 Seld. [6 N. 
Y.] 53;) Sloat v. Royal Ins. Co., 49 Pa. St 
14; Davis v. Boardman, 12 Mass. 79; Howard 
Ins. Co. v. Scribner, 5 Hill, 298. 

But on the other hand, that it would avoid 
the policy entirely, see Smith v. Empire Ins. 
Co., 25 Barb. 497, 504; Kimball v. Howard, 
Ins. Co., 8 Gray, 33, 38, compare with Clark 
V. New England, etc., Ins. Co. supra; Asso- 
ciated Firemen's Ins. Co. v. Assum, 5 Md. 
165; Barnes v. Union M. F. Ins. Co., 51 Me. 
110. ■ In this last case, where there was the 
usual provision against alienation, or mate- 
rial change of titie, and an insurance was 
effected by the plaintiff on an undivided half 
of a dwelling house, and afterwards on the 
petition of his co-tenant, a partition was de- 
creed, this was held to be equivalent to an 
alienation and purchase, and avoided the 
policy as to the building, and it was fur- 
ther held that the policy being void as to thp 
building, the plaintiff could not recover for 
the loss of fuTOiture therein insured in the 
same policy, and separately valued, the 
grotmd of decision being the supposed entire- 
ty of the contract as that if it became void 
in part it was void in toto. I doubt the 
soundness of this decision, as to the furni- 
ture, but as it is not essential, the court 
gives no opinion as to the point whether a 
second valid insurance of furniture, there be- 
ing no fraud, would avoid the first policy, 
as to the other and distinct property, sepa- 
rately valued. 

Judgment for the plaintiff. 
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Case ISTo. 253. 

The ALMA. 

[2 Spr. 203;* 25 Law Rep. 663.] 

District Court, D. Massachusetts. June 20, 

1863. 

Prize— Relocation of Blockade— Hostile Ves- 
sels. 

1. The president's proclamation of 14 May, 
1862, "relaxing the blockade" of Beaufort, N. 
C, and opening it to trade under refnilations 
of the treasury department, the port being in 
-our military possession, must be construed, so 
far as neutrals are concerned, as having en- 
tirely raised the blockade; and neutral vessels 
"bound there, in violation of the regulations of 
the treasury department, are not guilty of an 
attempt to break the blockade. 

2. Vessel and cargo condemned for breach 
of blockade, the evidence showing an actual 
hostile destination. 

In admiralty. 

R. H. Dana, Jr., U. S. Atty., for the 
United States and captors. 

SPRAGUB, Disti'ict Judge.— This vessel 
■was captured on the 2d May last, by the 
United States brig Perry, off the coast of 
North Carolina, within four or five miles of 
the beach, and near New Topsail Inlet The 
master, mate, and all the crew were brought 
here In the prize, and their evidence has been 
taken. No claim has been put in for either 
vessel or cargo, although the master and 
mate both testify that they owned portions 
of the cargo, and that the vessel and rest 
of the cargo belonged to one James B. Hcyl, 
a merchant In Bermuda, who appointed and 
employed the master. ' There were found on 
board the vessel a certificate of registry in 
the name of J. B. Heyl, shipping articles 
which described the voyage as from Bermu- 
da to Beaufort, N, C. {a port now in our 
military possession), and back, a certificate 
-of clearance for the same voyage, a mani- 
fest representing the same voyage, and a let- 
ter from Mr. Heyl to one W. I. Potter, at 

'[Reported by Hon. Richard H. Dana; pub- 
lished under the supervision of -Tohn Lathrop, 
iJritl.; and here reprinted by permifasiou.] 



Beaufort. The log-book seems to have cor- 
rectly described the vessel's course, though 
imperfectly, to the day of the capture. 

It appears, from the evidence of the mas- 
ter and crew of the Alma, that she first 
sailed from Bermuda on the 6th March 
last, and put back from heavy weather, 
leaking, repaired damages, made some 
changes In her cargo, and sailed again on 
the 22d April. Her capture was eleven 
days .afterwards. It appears, from the sam<i 
evidence, that the schooner made the land 
the afternoon before her capture, stood off 
again to sea, and stood In again the next 
morning. Her position was then about thir- 
ty-five miles to the southward of Beaufort, 
and about twenty miles to the northward 
of New Topsail Inlet The wind was in a 
northeasterly direction, being ahead for Beau- 
fort She stood in on the starboard tack, 
until she was very close to the beach, and 
then kept off and stood down the coast in 
a southerly direction, and then hauled up, 
on the i)ort tack, and stood out to sea. 
One witness says that their reason for wear- 
ing round, instead of tacking, was because 
the vessel wori^ed badly. No other witness 
says this, and no attempt seems to have bwu 
made to put her in stays. The reason Ihey 
give for keeping off and running free, when 
Beaufort was to windward, is, that they 
saw the United States brig-of-war Perry, and 
wished to speak her. One witness how- 
ever, says that the schooner did not keep 
off for the Perry, but stood out to sea, close 
hauled on the port tack. No reason is given 
why they should wish to speak the Perry. 
It is not clear how long they ran down the 
coast, but only that they did so. The rea- 
son assigned is, that the master did not 
know precisely where he was. It seems, 
however, that he got an observation that day 
at noon. It Is a circumstance of suspicion 
that the register of the vessel, in the name 
of this owner, bears date the very day 
that the vessel sailed from Bermuda, when 
all her cargo was on board, and that the 
letter to Mr. Potter is of the same day. 
No bills of lading or invoice, and no docu- 
mentai'y evidence whatever of title to the 
cargo, were found on board, and the mas- 
ter admits there were none. The letter to 
Mr. Potter is written as to an entire stranger, 
and would be as useful to one stranger as 
to another. Mr. Heyl says, "I send you a 
cargo at random," and gives Mr. Potter free 
leave to sell as he pleases, and send a re- 
turn cargo of pitch-pine lumber. It gives 
no measures or quantities of the cargo, nor 
could the consignee ascertain these by any 
papers on board, except by such a manifest 
as the master might choose to make. The 
clearance describes the cargo as solely spir- 
ituous liquors, and there Is no invoice and 
no bills of lading to ascertain the truth. 
The outward cargo was salt and rum, not 
a cargo likely to be sent from Bermuda to 
Beaufort, a port in om: military possession. 
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■where the landing of rum Is under strict 
police control, and where salt is nearly as 
cheap as in New Yorlt, while t>oth these 
articles would bring extraordinary prices at 
any port under rebel control. In the cap- 
tain's venture was some naval clothing, not 
a profitable investment for Beaufort. Nor 
is it likely that Beaufort, at this time, would 
furnish a profitable return cargo of pine 
lumber. The mate of this vessel is a citi- 
zen of North Carolina, well acquainted with 
that coast, having been long engaged in its 
coasting-ti-ade, and fitted to act as pilot 
there, and had been in the rebel army (as 
appears by evidence to be hereafter alluded 
to). It is not probable, therefore, that he 
would desire to go to Beaufort, placing him- 
self within reach of our troops. This is 
the state of the preparatory proofs. They 
raise great doubts of this being a bona fide 
-voyage in British ownership, to Beaufort, 
with a cargo actually consigned and des- 
tined to that port; and the conduct of the 
vessel, on the morning of her capture, is 
hardly consistent with the notion that she 
was beating up to Beaufort, but is much 
more consistent with her having made out 
her position, and run down for the inlet, j 
until she found herself cut off by the Perry, 
and then attempting to escape her by stand- 
ing out to sea. 

In this state of evidence, I have admitted 
further proofs by the captors. This consists 
of the depositions of the prize master, an act- 
ing ensign in the Perry, and two petty offi- 
cers of the Perry, who came here in the 
prize. They testify that the Perry saw this 
schooner in the morning, and that she ran 
in very dose to the shore, at a point about 
thirty-five miles south of Beaufort, and then 
kept off, in the direction for New Topsail 
Inlet; that the Perry stood so as to cut 
her off, and, when it became evident that 
she was cut off, she came close on the wind, 
and stood out to sea, but was outsailed by 
the Perry, and brought under her guns. The 
two petty officers testify that the mate and 
crew of the Alma, on the passage home, 
freely admitted that they were running for 
the inlet; and the mate said he got too far 
to the northward, and tried to run down and 
get in before the Perry cut her off. It is 
also testified that the Alma worked w411, 
and was in good trim. I have so far treat- 
ed the case as if a destination to Beaufort, 
N. 0., was an innocent destination at this 
time. That port was placed under block- 
ade by the proclamation of April 27, 1861, 
and was under actual blockade imtil it was 
taken by our troops. On 12th May, 1862, 
the President issued a proclamation declar- 
ing that, as to the ports of Beaufort, N 



C, Port Royal, S. C, and New Orleans, 
"tlie blockade may now be safely relaxed," 
and declaring the blockade so far to cease 
as to allow commercial intercourse with 
those ports, "subject to the laws of the 
United States, and to the limitations and in 
pmrsuance of the regulations which are pre- 
scribed by the Secretary of the Treasury in 
his order of this date." This order gives no- 
tice that to vessels clearing from foreign ports 
to the "ports opened by the proclamation," 
licenses will be granted by the United States 
consuls, upon evidence that the vessels will 
deal in no contraband persons or property, 
which licenses shall be exhibited to the col- 
lectors of the ports, and to the blockading 
vessels, if required. It then dedares that 
"in all other respects the existing blockade 
remains in full force and effect as hitherto 
established and maintained, nor is it re- 
laxed by the prodamation, except In re- 
gard to the ports to which the relaxation is,, 
by that instrument, expressly applied." [li^ 
Stat. 1263.] 

It is suggested by the United States At- 
torney, that the prodamation merely re- 
laxes the blockade of these ports so far as- 
to let in vessels so Jicensed. But although 
the language is not clear, I think that, on 
general principles of the laws of war af- 
fecting neutrals, I must hold that the proc- 
lamation entirely raises the blockade of these- 
ports as to neuti'als. The proviso respect- 
ing the license is a regulation of trade with 
a place in our military possession; and 
whatever might be the effect, in another 
proceeding, in case a vessel should enter one 
of these posts without a license, or siiouhl 
violate the license, it would not make her 
a prize of war for breach of blockade. Oth- 
erwise, I should be obliged to hold that the 
obstacle of a blockade, as to each neutral 
vessel, depended upon the decision which 
the several consuls of the United States, 
at the several neutral ports over the globe^ 
might make in the case of every vessel ap- 
plying for a license, while our own vessels, 
sailing coastwise, are to apply for licenses- 
to the Department of the Treasury. But 
while the absence of any license to this ves- 
sel from the American consul at Bermuda 
does not make Beaufort a prohibited port 
to her, it is corroborative evidence that she 
was not boimd there. This prodamation 
and order must have been known in Ber- 
muda for nearly ten months before this ves- 
sel sailed; and it can hardly be supposed 
that a British merchant, sole owner of ves- 
sel and cargo, would have sent her to Beau- 
fort without a license. The vessel and car- 
go are to be condemned for an attempte<l 
breach of blockade. 
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Case ISo. 264. 

The ALMATIA- 

[1 Deady, 473;^ 1 Amer. Law T. Hep. TJ. S. 
Ots. 133; 1 Chi. Leg. News, 129.] 

DiBtrict Court, D. Oregon. Nov. 12, 1868. 

Seamen— Wages— FonrEiTDKE for Misconduct — 
SHippruG Akticles in Derogation of Legal 
Bights. 

1. A justifiable discharge of a seaman by the 
master, for bad conduct, will work a forfeiture 
of the wages previously earned. 

[See The Magnet. Case No. 8,955; The John 
Martin, Id. 7,358; Relf v. The Maria, Id. 
11,692.] 

[See note at end of case.] 

2. Courts of admiralty will not [wholly] 
forfeit a seaman's wages for a single act of 
disobedience, however [if] trivial or provoked. 

3. A stipulation in. shipping articles in deroga- 
tion of the general rights of seamen, as estab- 
lished by the maritime law, is void, unless it 
was fully and fairly explained to them, and ad- 
ditional compensation allowed them, adequate 
to the restrictions and risks imposed thereby. 

[See The Australia, Case No. 667.] 

In admiralty. 

O. P. Mason, for libellants. 
W. W. rage and W. W. Thayer, for claim- 
ants. 

DBADY, District Judge. This is a suit 
in rem for scyiman'*s wages. The defence 
set up in the answer is desertion and diso- 
bedience of orders, whereby the libellants 
forfeited their wages. The material facts 
are as follows: The libellants, George Aiills, 
Albert Miller, Frank Stizleye, Nels. Nelson, 
"William Nelson, Henry Nelson, Howell Lew- 
is and John Lewis, between the fourteenth 
and twentieth of August, 1868, shipped as 
seamen on the Almatia, then lying at the 
port of San Francisco, for a voyage to the 
port of Portland-on-Wallamet, and thence 
back to the port of departure. The bark 
sailed from San Francisco on September 1, 
and made the dock at Portland on the thir- 
tieth of the same month. Upon reaching 
the latter port, the first mate was immedi- 
ately paid off and discharged, but for what 
reason does not appear. The second mate 
then acted as first officer, and proceeded with 
the discharge of cargo. The libellants were 
the only seamen on board. On Sunday 
morning, October 4, the second mate called 
the men out about six o'clock, and set them 
to doing the ordinary work about ship. 
They washed down the decks, and furled 
four sails which had been loose since the 
Tuesday previous. The weather was calm 
and dry. "When this work was done, the 
second mate ordered the libellants to loose 
and unfurl the foresail. This sail had been 
furled the Tuesday previous by the order and 
binder the direction of the first mate. It was 
then half-past eight o'clock, and the custom 
was to have breakfast on Sunday morning 

'[Reported by Hon. Matthew P. Deadj;, Dis- 
trict Judge, and here reprinted by permission.] 



at eight. There was no necessity of unfurl- 
ing the sail at that time. To this order the 
men replied that it was after eight o'clock 
and they wanted their breakfasts. The officer 
immediately reported this answer to the 
master, who had the men called aft On 
coming aft, the master asked the men what 
was the matter? They answered that they 
wanted their breakfasts. To this the mas- 
ter replied— You want your breakfasts, do 
you? The master then asked if they would 
furl the sail; they replied that it was after 
eight o'clock, and they wanted their break- 
fasts. The master then said— You refuse 
duty then; mind, you got nothing coming to 
you. The men replied— We don't refuse to 
do our duty, but we want our breakfasts. 
The master then ordered the second officer 
to go ashore and get men to furl the sail. 
The officer did so, but none were obtained, 
and the sail was not refurled until the fol- 
lowing Monday evening. No more notice 
was taken of the men. 

By the direction of the m.ister, the cook al- 
lowed them breakfast, dinner and supper on 
Sunday. The men slept on board, but were 
not called to turn out on Monday morning. 
About half -past seven, they applied to the 
cook for breakfast, but he refused them, as 
the master had given him orders not to let 
them have any. About this time a gang of 
longshoremen came on board and com- 
menced to discharge cargo. The libellants 
then went to the master on the wharf, and 
asked him what he was going to do with 
them. The master said he didn't know 
them; that they took charge yesterday morn- 
ing, and he would have nothing more to do 
with them. The men said they had not 
"taken charge." The master replied— You 
refused to work. Then the men asked If 
they could go ashore. The master answered 
—I don't tell you to go ashore. The men 
then asked him if he would pay them. The 
master at first said he might, if anything 
was coming to them; and then said no, get 
it out of the ship, if you can. Thereupon 
the libellants left the bark, and brought this 
suit for wages. 

Upon this state of facts, the defence of 
desertion must fail. The libellants remained 
on board the vessel for twenty-four hours 
after their qualified refusal to furl the fore- 
sail, ready and willing, so far as appears, 
to do duty whenever called upon. During 
all this time no attention was paid to them, 
or orders given them by the officers; and 
finally, by direction of the master, they were 
denied their usual food. On Monday morn- 
ing, when the libellants finally applied di- 
rectly to the master for orders, he said that 
he did not know them, and in effect that he 
was done with them. This was a discharge 
by the officers, and not a desertion by the 
crew. Desertion by the maritime law is 
a quitting the ship and her service without 
leave, and against the duty of the party, 
with no mind to return again. Cloutman v. 
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Tunison, [Case No. 2,907.] These libellants 
left the vessel with no mind to return, but 
not until they were in effect hidden to do 
so, by the language and conduct of the mas- 
ter and mate. 

It being ascertained that the libellants did 
not desert the vessel, but were discharged 
therefrom at an intermediate port, it remains 
to be considered whether the discharge was 
justifiable or not. A justiliable discharge of 
a seaman by the master, for bad conduct, 
will work a forfeiture of the wages previ- 
ously earned. This is a rule of justice and 
policy which pervades the maritime law. 
3 Kent, Comm. 198. But it is not every 
trivial act of disobedience or neglect of duty 
that will justify the discharge of a seaman, 
or work a forfeiture of his wages. In the 
case of The Mentor, [Case No. 9,427,] Mr. 
Justice Story discusses this question at 
great length. He saya: "There must be a 
case of high and aggravated neglect or dis- 
obedience, importing the most serious mis- 
chief, peril or wrong; a case calling for ex- 
emplary punishment and admitting of no 
reasonable mitigation; a case involving a 
very gross breach of the stipulated contract 
for hire, and going lu its character and con- 
sequences to the very essence of its provi- 
sions." And again, he says: "I should 
be very sorry, indeed, to lay it down as 
a general proposition, that any act of dis- 
obedience by a seaman, however slight, is, 
of course, to be visited with a forfeiture 
of wages, or will justify a master in dismiss- 
ing him in the course of the voyage. Such 
a principle, it seems to me, would be very 
disastrous to the commercial interests of the 
country, and would involve so many difficul- 
ties in the application, that the denial of 
wages would soon, from the necessities of 
the case, with reference to the ordinary 
habits of seamen, introduce an essentially 
different contract into maritime employment. 
My opinion is, that the disobedience must 
either be an act of very gross natiure, involv- 
ing serious danger, a mischief or malignan- 
cy; or it must be habitiial and produce such 
a general diminution of duty as goes to the 
very essence of the contract." To the same 
^ect is 3 Kent, Comm., supra. The case 
of The Mentor, supra, involved the consider- 
ation of the consequences of an attempt to 
create a revolt on ship board. The learned 
judge, in the course of his opinion, declared 
that even the commission of such an offence 
is not "in all cases, to be visited with a total 
forfeiture of wages;" and by way of illus- 
tration adds, "Gases may easily be con- 
ceived, where the seamen have, in a legal 
sense, committed tlie offence, and yet un- 
<ior such circumstances of gi'oss provoca- 
tion and misconduct on the part of the mas- 
ter, as to form a very strong excuse, ad- 
dressing itself to the conscience and mercy 
of the coxu:t" 

Taking these rules and principles as a guide 
for the decision of this case, it is plain that 



the discharge of the libellants was not justifi- 
able, and that they ought [not] to forfeit their 
wages for the single act of the qualified re- 
fusal to refurl the foresail on Sunday morn- 
ing. The first mate had been discharged 
and the second mate had taken his place. It 
is quite probable that the libellants, in feel- 
ing at least, in this matter, took part for the 
first mate and against the second one. It 
is equaJly probable and even more so, that 
the second mate regjirded the crew with dis- 
favor and intended to hector them out of the 
vessel and get rid of them. There was no 
trouble on board with the libellants, until 
he became first officer. The libellants have 
been before the court and four of them were 
examined as witnesses. They appeared very 
well for men in their station of life, and 
those of them who were upon the witness 
stand gave their testimony intelligently and 
candidly. One of them had been on the 
ship for three years continuously. The tes- 
timony for the claimants, consistB of the 
depositions of the master and second mate, 
and a third person who appears to have 
been idling on the dock at the time of the 
altercation between the men and the officers 
on Sunday morning, and overheard and saw 
a part of what was then said and done. The 
cook was the only person on board who was 
not an actor In the scene of Sunday morning. 
His testimony has not been offered. No rea- 
sson is given by the claimants for not pro- 
ducing him or his deposition. For aught that 
appears he is still on board the bark and 
within their control. The circumstance must 
have some weight against the claimants upon 
the questions of fact in dispute between them 
and the libellants. The mate testifies that 
it was necessary to the safety of the vessel 
to refurl the foresail on that Sunday mom 
ing. The sail had been furled under the dl 
rection of the first mate and had been in 
that condition since the previous Tuesday, 
and so remained imtil the evening of the 
following Monday. The vessel was fast 
alongside the dock, one hundred and twenty 
miles from sea, and the weather was and 
had been calm and dry. This statement of 
the mate's is ^incredible and it cannot be 
supposed but that he knew better. Its 
falsity is evident to any one, and is shown 
by the testimony of the libellants and that 
of the ship-masters, Smith and Freeman. 
These circumstances are enough to tlirow 
discredit upon the testimony of the mate. 

The force of the master's testimony is im- 
paired by the fact that he was intoxicated 
on Sunday morning, when the affair took 
place, which was made the occasion for dis- 
charging the libellants, without paying their 
wages. It is altogether probable that the 
mate took advantage of his condition to bring 
about a dispute between the crew and him. 
So soon as the men said they wanted their 
breakfasts, when ordered to refurl the fore- 
sail, the mate immediately, without a word 
of explanation, hiurried off to tlie master witli 
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a complaint of disobedience of orders, and 
the resxilt was that the men were called aft 
nnd practically dischaii^ed. On the other 
hand, I do not think the libellants are 
wholly without fault. Although the refurl- 
ing of the sail was not necessary to the 
safety of the vessel, it was proper and right 
that it should be reifurled, If the officer in 
charge thought so. He had a right to have 
tlie sails furled to please his eye, and In ao- 
oord;mee with his notions of what was pro- 
fessional and seamanlike. Some one must 
^ive the law upon these matters, and the 
general rule is, that the seaman must obey 
what his superiors command. Of course 
there is a limit, beyond which a seaman 
need not endure the caprices and persecu- 
tions of his officers, but may leave the ship 
jind demand his wages. But this order was 
not an extreme one. Fifteen minutes at the 
farthest would have sufficed to refurl the 
sail; and although the libellants may have 
felt (as Avas probably the fact), that the order 
was given to punish and annoy them more 
than any thing else, yet they should have 
■obeyed it after the master required them 
to do it, before breakfast It also appears 
probable that the crew on Sunday morning 
were disinclined to work under the mate, 
and lield back in the discharge of the morn- 
ing's work, so that they furnished some ex- 
cuse if not provocation for keeping them at 
work after the usual hour without their 
breakfasts. 

In any event the order was not so unrea- 
sonable or oppressive as to justify the libel- 
lants in refusing to obey it, either absolutely 
or unqualifiedly. Nor was their qualified re- 
fusal, under all the circumstances, sufficient 
to justiftr their discharge, or work a forfeiture 
of their wages; parUcularly as they remained 
ready to go to work, until the master dis- 
charged them the next morning. I shall 
deduct one month's wages from the compen- 
sation due each of the libellants for his mis- 
conduct in this particular. 

Counsel for the claimants also insist that 
the wages of the libellants are forfeited by 
virtue of a clause in the shipping articles 
which reads "that if any of tJie said crew 
disobey the orders of master or other officer 
of the said vessel, or absent nimself at any 
time without liberty, his wages due at the 
time of said disobedience or absence shall 
be forfeited; and In case such person or per- 
sons so forfeiting wages shall be reinstated 
and permitted to do further duty, it shall 
not do away such forfeiture." This stipula- 
tion or clause la In derogation of the general 
rights of seamen as established by the mari- 
time law, which does not allow a single act 
of disobedience, however trivial or provoked 
to work a total forfeiture of a seaman's 
wages. Such stipulations are held void by 
courts of admiralty "unless two things con- 
cur: first, that the nature and operation of 
the clause is fully and fairly explained to the 
seaman; and secondly, that an additional 
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compensation is allowed entirely adequate to 
the new restrictions and risks imposed upon 
them thereby." Brown v. Lull, [Case No. 
2,018.] The burden of proof is upon the 
claimants to show both these things. No 
attempt has been made to prove eithar of 
them. Tried by this test, this stipulation 
is void. "Courts of admiralty are accus- 
tomed to consider seamen as peculiarly en- 
titled to their protection;" and it Is against 
the operation of such unjust and one-sided 
stipulations as this, obscurely placed among 
the many long lines of a closely printed 
formula at the head of the articles, that this 
protection is most required and given. 

It only remains to consider the compensa- 
tion which the libellants are entitled to re- 
ceive. The general rule, when a seaman 
is wrongfully discharged during a voyage, is 
to allow him wages up to the termination 
of the voyage. But to this there are excep- 
tions. In some instances the compensation 
given by this rule would be too great and in 
others too smaU. The damages in aU cases 
should be equal to the real loss or injury 
of the party. Emerson v, Howland, [Case 
No. 4,441.3 

The wages agreed upon were $35 per month 
for the round voyage. From the evidence 
it cannot be certainly known what time it 
will take to complete the voyage. On the 
argument It was admitted that the vessel 
was still In this port The run from San 
Francisco here occupied just one month. 
The vessel has been in this port another 
month dis:!hai^ng and taking on cargo, and 
how much longer she may remain Is not 
known. B'rom what is known, it may be 
safely assumed that the return to San Fran- 
cisco will occupy another month. The li- 
bellants shipped on the 14, 17 and 20 of Au- 
grust This would make the duration of the 
voyage about three and a half months. If 
the discharge was wholly wrongful and with- 
out fault on the part of the libellants, the 
latter would be entitled to recover the stipu- 
lated rate of wages for this time, and also 
the sum of twenty dollars each, the price 
of passage from here to the jiort of ship- 
ment From this must be deducted as to 
each of them the sum of one month's wages 
for misconduct, and also thi» advanced 
wages received l»y two of them. The arti- 
cles do not specify what kind of money the 
wages were to bo paid In. The usage is to 
i:ay in coin, and the money advanced to 
Nelson and Mills, was coin. In all proba- 
bility it was the mutual understanding that 
the wages should be paid in coin. But the 
contract is for so much money, and It may 
be satisfied by the payment of any lawful 
money of the United States. Under these 
circumstances the court cannot decree that 
the wages shall be paid in coin, or that a 
greater sum per month than that agreed upon 
shall be paid in currency. However, the 
wages have been allowed for the round voy- 
age. It is probable that the libellants might 
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have returned to San Francisco, in a month 
less time, if they had availed themselves of 
the (^portunities that offered, immediately 
upon their discharge. Supposing that this 
decree would be paid in currency, I bave 
upon this point, in the absence of testimony, 
presumed in favor of the libellants, and given 
them wages for three and a half instead of 
two and a half months. Becree foe the libel- 
lants accordingly. 

[NOTE. Wages of seamen will not be forfeit- 
ed for slight faults; the disobedience must be 
of a very gross nature, involving senous danger, 
or it must be malignant or habitual, such as 
goes to the very essence of the contract, ine 
Slentor, Case No. 9,427; The Maria,. Id. 9,074; 
The Pioneer, Id. 11,176. For cases m which a 
partial forfeiture of wages was decreed because 
Sf disobedience, s^. The William Giimmmgs 
Id 17.G90; The Elizabeth Pnth, Id. 4,361, 
The Jeffion Borden. 6 Fed. 301; The Anti- 
och 11 Fed. 165; The Moslem, Case No. 9,875. 
In the following cases it was held that the re- 
ticular misconduct complained of was not suffi- 
cient to warrant a forfdture or dednctoon of 
wages: Smith v. The .1. C. Iving, 3 Fed. 302. 
The Paul Revere. 10 Fed. 156; Marsland v. 
The Yosemite, 18 Fed. 331: Macomber v. 
Thompson, Case No. 8,919; Sprague v. Kain, 
Id 13.250: The Magnet, Id. 8^55; The John 
Mkrtin, Id. 7,358; Hayes v The J. J. Wick- 
wSe id. 6,262; Snell v. The Independence, 
W 13139: Lang v. Holbrook. Id. 8,057; The 
M^ inm Id. 9.194; The Olive Chamberlain. 
Id. 10.491.] _^^_ 

Case No. 256. 

ALMEIDA V. CERTAIN SLAVES. 

15 Hall, Law J. 459;' 5 Hughes. 55; 3 Wheeler, 

Crim. Cas. 538.1 

District Court, D. South Carolina. July, 1814. 

Si-AVES— Prize— Pkisoners of "War. 

1 Slaves captured in time of war. cannot be 
libeuSa as prize, nor will the district, court of 
the United States consider them as prisoners of 
war. 

2. The court considers the disposition of them 
as a matter of state [policy,] m which it is not 
fit that the judiciary should interfere. 

[Libel by Joseph Almeida, captain of 
the American privateer schooner Caroline, 
against certain slaves. Dismissed.] 

•DRAYTON, District Judge. The libel in 
this case alleges, that during the cruise of 
said privateer, on the high seas, she cap- 
tured certain slaves, "the property of the 
king of the United Kingdom of Great Brit- 
ato and Ireland, and the dependencies there- 
of or, of the subjects of the said king." 
That in and by a certahi act of the congress 
of the United States, passed the 20th June, 
1812, entitled "An act concerning lettei-s of 
marque, prizes, and prize goods," it is 
among other things enacted, that ail cap- 
tures of vessels, and property, shall be for- 
feited, and accrue to the owners, officers. 
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^Reported by John E. Hall, Esq.. from the 
manuscript communicated by Hon. John Dray- 
ton, District Judge.] 



and crew of the vessels, by which such 
prizes shall be made; reserving to the Unit- 
ed States, two per centum, on the net 
amount of the moneys arising from such 
captures, and concludes with the regular 
prayer of condemnation. 

In behalf of the United States, a claim 
was interposed by the district attorney, for 
the said slaves, as prisoners of war, or 
otherwise, to them the said United Statea 
belonging; denying the right of the said Jo- 
seph Almeida, to the said slaves, as prize 
of war; and concludes with prayhig, that 
the said slaves may be adjudged and de- 
livered to them as prisoners of war, or oth- 
erwise, and that the costs of then: claim be 
allowed. This is one of the new and im- 
portant questions, arising from the present 
war in which the United States of America 
are engaged with Great Britain. The court 
has, heretofore, not proceeded to condemna- 
tion of slaves, brought in as prize of war; 
but, has ordered their confinement as piis- 
oners. And in some cases, they have been 
received as such, by the British authori- 
ties resident in this city. The interest of 
parties, however, require at this time, a 
formal decision on the point of prize; to 
obtain which, the libel, In this case has been 
filed. 

It is contended by Hayne, for the libeUant, 
that by a true construction of the rights of 
•war, and particularly in pursuance of the 
prize act of the United States, speciaUy 
referred to in the libel, aU captures and 
prizes of vessels and property, shall be for- 
feited and accrue to the owners, officers 
and "crews of the vessels making such cap- 
tures. That negroes and persons of color., 
held in slavery by the British are as much 
slaves, as those held in slavery by our own 
citizens. Tliat they are not real, but per- 
sonal property; considered as assets in sales*, 
and in distribution of estates. And there- 
fore, they come within the meaning of the 
word property, as -mentioned In the fourth 
section of the said act; (2 Laws U. S. 240, 
[2 Stat 759:]) and, consequently, are liable 
to condemnation as prize. That the law 
must be so eonstrued, not only as respects 
the public interests, and the intention of 
congress in passing the prize act; but, as 
protecting the rights of all concerned in 
privateering; and, as encouraging the exer- 
tions of our citizens to attack and injure 
the enemy. And more particularly so, in 
retributive justice; as the enemy have taken 
so many slaves belonging to our citizens., 
and have appropriated them to their own 
use, as prize of war. 

On the part of the United States, it is 
insisted, by Parker, (district attorney) that 
the right of condemning the slaves as prize 
of war, does not attach in favor of libel- 
lants; but, that they must be considered as 
prisoners of war or otherwise, in behalf of 
the United States. Because other than such 
I a construction would be at variance with the 
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act of congress, passed on the 2d of March, 
1807, prohibiting importation of slaves. 8 
Laws U. S. 262, [2 Stat. 426.] That slaves 
cannot he considered as property, under that 
term, in the prize act; because, it could not 
have been the intention of congress to con- 
sider them as prize, springing out of the 
events of the war. For, were this the mean- 
ing of the legislature, the act prohibiting the 
Importation of slaves would have been re- 
pealed, so far as it had any collision with 
the war or the prize acts. I have never 
had any doubt on tliis subject. But. as those 
Interested in such captures appear not satis- 
fied, by a non-judicial divestment of what 
they cLoim as a right. It is better that the 
question should be, at length, seriously 
brought before me. 

Did the question turn upon the meaning 
of the word property, as relating to slaves, 
something might be said in support of such 
doctrine; not only, upon the principle of the 
civil law which considers slaves not as per- 
sons but as things (1 Brown, Civil Law, 100, 
101, 103,) but also, from the custom, usage 
and meaning in law, of those of our states, 
possessing this property. But, as only one 
portion of our union, permits this property 
in slaves, it cannot be supposed the other 
would in a general law, intend it was to be 
conddered as prize. These two different In- 
terests are represented in congress; it Is the 
united votes of that body, which have passed 
the prohibitory act. And it Is but reasonable 
to believe those not permitting slavery, did 
not, and would not, concur, in such a con- 
struction, as Is contended for, by libellant. 
But there are stronger reasons why a con- 
demnation In favor of the captors, should 
not be decreed. In the first place, the act 
prohibiting the Importation of slaves, was 
made by congress, with the evident inten- 
tion of forever thereafter preventing this Im- 
portation. This act was passed to take ef- 
fect at the earliest period (1st January, 1808,) 
at which the constitution of the United 
States permitted congress to prohibit their 
importation. For until that time, the states 
interested In negro Importation woiild not 
have been controlled but by their own acts. 
And congress having so early used such pro- 
hibitory power evinces their disapprobation 
of such commerce, and of adding to the num- 
ber of slaves In the Union; and of course, 
their determhiation to maintain such prohibi- 
tion strictly. It is true, this law was made 
in time of peace, it is not a war measure. 
But, It does not thence foUoAV that It is to 
be superseded or repealed by a declaration of 
war; or by the passage of a prize act. It does 
not follow that an act passed as a general 
and standing municipal law shall be repealed 
by a prize act, brought Into existence for the 
purposes of a particular war, unless such re- 
peal manifestly appears. It would argue a 
want of caution in our legislature, which 
ought not to be supposed. It enacts "That 
from and after tlie 1st day of Januurj', 1808, 



it shall not be lawful to imiwrt or bring inta 
the United States, or the territories thereof, 
from any foreign kingdom, place, or country, 
any negro, mulatto, or person of color, witb 
intent to hold, sell, or dispose of such ne- 
gro, mulatto, or person of color, as a slave, 
or to be held to service or labor." This sec- 
tion, therefore, is general; it applies to all 
vessels, whether of war or otherwise. For, 
"ubi lex non dlstinguit, nee nos distinguere- 
debemus." It Is also imperative, being with- 
out any condition, or exception. This fur- 
ther appears by perusing the different sec- 
tions of the act— as where the public interests- 
required, the general bearing of the first sec- 
tion should be controlled or mitigated, there- 
the act Is not silent, but declares in what 
manner it shall be done. So by the 7th section 
permitting the capture, and bringing In of 
any ship or vessel hovering on our coasts, 
having on board any negro, mulatto, or per- 
son of color, for the purpose of selling them 
as slaves; or with -the Intent to land the 
same, in any port or place within the juris- 
diction of the United States. 8 La-vjis U. S. 
266, [2 Stat 428.] But even in this case, 
those persons are not to be sold; they are 
to be disposed of otherwise, as therein is 
directed. The party capturing receives noth- 
ing from the proceeds of such negroes, mu- 
lattoes, or persons of color; his emoluments 
arise only from the proceeds of the ship or 
vessel, her tackle, apparel and furniture, and 
the goods and effects on board; and this un- 
der a special proviso, that to entitle him to- 
such reward, he shall "keep safe every negro, 
mulatto or person of color, found on board 
of any ship or vessel, so seized, taken or 
brought into port for condemnation, and 
shall deliver every such negro, mulatto or 
person of color, to such person or persons as 
shall be appointed by the respective states, 
to receive them, etc." Hence, as respects 
the rights and Interest vested by the prize 
act, congress has legislated with caution. 
When to give energy to that act, that body 
meant former acts, or parts of acts to be re- 
pealed, the same has been expressly enacted; 
it has not been left to a court, to advance 
one step farther than jvas intended by its 
decreeing a virtual repeal. For, it Is only 
imder such a decree, or by such a construc- 
tion, that the cause of the libellant can be 
sustained. This Is evident, by referring to 
the 14th and 16th sections of the prize act; 
which for the purpose of giving free scope 
to its operations, expressly repeal so much 
of the non-impoitation and embargo laws as 
relate to prize goods, or private armed ves- 
sels; but, nothing is said as to the prohib- 
itory slave act. It follows then, that con- 
gress did not intend to repeal such act, as 
relating to prize of war; as "Exceptio pro- 
bat regulam. in non exceptis." And slaves 
are not considered therein under the term 
property, or as goods and effects as is evi- 
dent by the remunerating clause of the pro- 
hibiting slave act, (section 7,) before men- 
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tioned. Congress has therein clearly ex- 
pressed its opinion on this point; and it is 
not then for this court to suppose a diflCerent 
construction. I am, therefore, of opinion, the 
negroes or persons of color, so libelled, can- 
not be condemned as prize to the captors. 

The only question now remaining for con- 
sideration, is whether the claim in behalf of 
the United States, for the same as prisoners 
of war or otherwise, shall be sustained, or, 
if not sustained, whether this court will in 
any, and what manner, pronounce judgment 
in the premises? As to the claim of prison- 
ers of war, I do not think it proper to de- 
cide thereon. It appears to me, as the laws 
of the United States are silent on the sub- 
ject, it becomes a matter of state; respecting 
which it is not for the judiciary to deter- 
mine—the right to do so remaining with the 
government of the United States. Because 
these persons may have been heretofore in- 
formally considered as prisoners, it is no 
reason this court should now decree them 
to be prisoners of war. And on this point 
there i%much similarity, with the reasoning 
and cases in law, respecting head money. 
In which the court of admiralty pronounces 
not whether due, but only the number of 
men taken; leaving the remuneration to the 
sovereign power. [Le Fnuicha.] 1 C. Rob. 

Adm. 157. 

Under these impressions, I do adjudge and 
decree, that the libel be dismissed with 
<K>sts. And that the claim of the United 
States be sustauiea, so Tar as to detam tne 
said negroes, mulattoes or persons of color. 
In the possession and custody of the marshal; 
subject to such disposition and uses, in favor 
of the United States, whether as prisoners 
of war, as prize to the United States, or 
otherwise, as shall lawfuUy be declared, and 
directed In the premises. And lastly, I ad- 
judge and decree that the libellant pay also 
the costs of the claim in this case. 
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Case No, 266. 

ALMY V. WILBUR. 

SAME V. SAME. 

[2 Woodb. & M. 371.]* 

Circuit Court, D. Rhode Island. Nov. Term, 

1846.' 

Equitable Mortgages — Fbaui>ulent Transfer 
of pllopertt by mortgagor — conversion — 
Running of Statute op Limitations. 

1. Where A. promises B. to buy mnchinery 
of C, and let B. have it to use at an agreed 
price per yard for cloth made by it at B.'s fac- 
tory. A. to furnish the raw cotton, and credit 
B- towards payment for the machinery, with 
what the cloth sells for beyond that price and 
expenses; it is not at law a mortgaffe of the 
machinery by B. to A., because the title did not 
come from A. to B., and their agreement was 
not made at the time A. got his title; but if 
an absolute debt from B. to A. existed, to be 
secured by a mortgage, and a memorandum at 
the bottom of the contract called the machinery 
collateral security for the money paid for it by 
A., and in the contract it was said to be secu- 
rity for the advance made, it may be deemed 
in equity a debt, though B. was said to be at 
liberty" to pay the money advanced. 

rCited in Tufts v. Tufts, Case No. 14,233; 
Carr v. Gale, Id. 2,435.] 

2. This contract may be deemed a mortgage 
of the machinery to B. in equitjr, and A. after- 
wards could not s?ll it legally to D. until he had 
paid B. all the debt: so that D.. knowing the 
circumstances, or knowing enough to put him 
on inquiry, could not hold the machinery with- 
out paying B. the balance due. 

[Cited in Bentley v. Phelps. Case No. 1,331; 
Tufts V. Tufts, Id. 14,233; Carr v. Gale, 
Id. 2,435.] 

3. Such a contract, though a mortgage, need 
not be recorded in order to be valid between the 
parties to it, or those having notice of it Fos- 
session by A. of such property, which had not 
been his before the mortgage, is not withm ttie 
policy of the law as to its being evidence of 
fraud, either if a mortgage or not. Nor is the 
machinery under such a contract m the control 
and disposition of A. so as to render it liable 
for his debts to others, like property of third 
persons, in the power and disposal of bankrupts 
under the special provisions of bankrupt acts. 

[Cited in Carr v. Gale, Case No. 2,435.] 

4. A bill in chancery, asking D. to aceonnt 
for such machinery, and its rents and profits, 
may not be sustained on that ground, though 
it mav be, when asking also, as here, a discov- 
ery also, which succeeded in developing facts 
important, and requested that D. should re- 
deem the property mortgaged, or restore it, and 
the rent from it. 

[Cited in Tufts v. Tufts, Case No. 14,233.] 

5. The statute of limitations pleaded to it 
was held not to run till the demand by B. ou 
D. and a refusal to return the machinery; the 
possession having been given to D. by one hav- 
ing the right to it, and no tort or conversion 
was elected to be considered as committed by 
D. till the demand and refusal. 

6. A. or D. have a remedy against B. to per- 
form his contract on tendering the balance due, 
and B. may have relief in chancery _ from^ his 
contract to convey, unless A. or D. will, within 
a reasonable time, pay the balance due to him. 

7. If the statute of limitations run long 

^fReported by Charles L. Woodbury, Esq., 
and George Minot. Esq.] 

^fReversed under title of Wilbur y. Almy, 12 
I How, (53 U. S.) 180.] 
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enough to bar a debt secured by a mortgage, 
and has not barred a bill or suit as to the prop- 
erty, the debt is protected by the mortgaged 
property, and will not be barred till a suit for 
that is. 

In equity. The first case was a bill in 
equity, [by Samson Alrny against Peleg Wil- 
bur,] filed, and notice served on the respond- 
ent, 17th October, 1842. It aUeged, that, 
March 7, 1S28, Rowland G. Hazard & Cto. 
entered into an agreement with Christopher 
Lippitt to assume the payment of five hun- 
dred spindles, then purchased or contracted 
for by Lippitt, and to buy three hundred 
more, receiving from the vendors bills of sale 
for all of them, as security for the amount 
loaned, not to exceed ?10,000; that Lippitt, 
on his part, agreed to use said machinery in 
his factory, at Jewett City, Conn., in mating 
4r4 brown sheeting, from thread 16 to 18 
In numbers; receiving the cotton and deliv- 
ering the goods at Providence, R. I., at 
three and a half cents per yard. It was 
further %^eed that Hazard & Co. should 
perform all the services on their part, in 
purchases and sales, &c. without any charge 
of commissions, except in case of special 
guarantees; that the profits arishig from 
this business should be equally divided be- 
tween them and lippitt; that it should be- 
gin immediately, and continue till 25th 
March, 1830; that if Lippitfs part of the 
profits and interest thereon should not be 
sufficient at any time to pay the money 
advanced by Hazard & Co., and to which 
It was to be applied, Lippitt was to be at 
liberty to continue the business in this way 
till it did pay the amount, or to have the 
privilege to pay the balance in two years, 
with interest; that on all moneys advanced 
by either party, except for the original pur- 
chase of the machinery, six per cent Inter- 
est was to be aUowed, and settlements 
made semi-annually; that the machinery 
was to be hdd by Ha2aird & Co. only as 
collateral security for the money advanced 
and given up to Lippitt, on payment therefor, 
and till then to be kept insured by Lippitt for 
Hazard & Co. The bill bext averred, that 
Hazard & Co, did assume the payments for 
the machinery, and for it and for what they 
purchased did advance $9,567.48, and took 
bills of sale of it in their own names; and 
immediately, viz. 7th March, 1828, began 
to supply Lippitt with cotton under the 
agreement^ and to receive manufactured 
goods; that they failed in business 30th 
May, 1829, and assigned to T. B. Hazard 
and Charles Low, for the benefit of cred- 
itors, all their property in trust, including 
this machinery and contract It was next 
averred, that, In the year 1829, the com- 
plainant agreed with R, G. Hazard, as agent 
of the assignees, that he, the complainant, 
would supply Lippitt with cotton, under 
and on the terms of said contract and that 
he supplied it accordingly, and made sales, 
&c. until the 9th March, 1830, when he pur- I 



chased of the assignees of R. G. Hazard 
& Co. all their Interest In said machinery 
and contract; but Low and Fenner, named 
in the assignment or bill of sale, never re- 
deemed their half of the contract, as pro- 
vided, or paid any part of the expense^ 
or furnished any cotton from 1820 to 1832; 
and thus, by their neglect and refusal, made 
the complainant, or acquiesced in his be- 
ing solely Interested in said contract and 
machhieiy. The bill further averred, that 
the complafaiant continued to furnish cotton 
and make sales under this contract tiH Sept- 
11, 1832, from which time Lippitt refused 
and neglected to apply for any more cot- 
ton and to go on further under the con- 
tract, though he, the said Lippitt, had agreed 
to the assignment of the machinery and 
contract to the complainant, and had gono 
on with him under it since the assignment. 
The bill further averred, that the complain- 
ant, on the 18th of August, 1831, at the re- 
quest of Lippitt, bought a double speeder, 
at the price of $550, for use in lippitt's mill, 
being necessary for its successful operation; 
and on the 11th of September, 1832, there 
was due to the complainant $5,405.87 under 
the contract, and for which the machinery 
was pledged; yet Lippitt has paid no part 
thereof, nor delivered the machinery to the 
complainant, but transferred the same to 
the respondent, Peleg Wilbur, who now pro- 
fesses to hold it exonerated from any lien or 
claim by the compLiinant It next averred, 
that Wilbur knew at the time of the trans- 
fer that the machinery was pledged to the 
plaintiff, and ought to pay him the balance 
due, and account for the use of the machin- 
ery and speeder, but refuses to do either; 
that on the 26th of November, 1836, he the 
plaintiff, demanded the machinery of Wil- 
bur, who refused to deliver it up; and states- 
that Lippitt would be made a party to this 
bill, but residing in the state of Connecti- 
cut, this court would have no jtuisdlction 
over him In such case. Several special in- 
terrogatories were then propounded to Wil- 
bur, and the biU concluded with a prayer 
that Wilbur be made to account for the 
value of the machinery and interest, and 
for the use of the machinery since Sept. 
1832; or pay the balance due the plahitiff, 
Including the $550 advanced for the double 
speeder, with interest; or restore the ma- 
chlneiy and speeder, and pay reasonable 
rent since Sept. 1832. 

The answer of Wilbur admits several of 
the allegations In the biU, such as the failure 
of Hazard & Co.; their agreement, as set 
out, with Lippitt; the fm-nishing of cotton 
and the double speeder by the plaintiff; and 
the demand made on him by the plaintiff's 
agent about Nov. 25, 1836, to return the ma- 
chinery. But it denies any knowledge of 
the original- agreement and Its terms, till 
after a mortgage of the machinery, which 
he avers was made by Lippitt, to himself 
and others, Dec. 8, 1835. He further denies- 
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that he then knew of any assiguiuout to the 
plaintiff, or any refusal by Lippitt to go on 
■with the contract, or any assent by Lippitt 
to the above named assignment, or to the 
-complainant's holding said machinery pledg- 
ed to pay his claims, or any interest by the 
plaintiff in the machinery itself, except on 
account of the double speeder. The answer 
further alleges, that Dec. 1, 1S37, the re- 
spondent, for himself, and as attorney to the 
rest, conveyed all his Interest thus acquired 
in said machinery to Morgan & Fanning; 
that the complainant stated to him, while 
furnishing cotton to Lippitt, that only a 
small sum remained due to him; that the 
mortgage to Wilbur conveyed other estate, 
and the debt thereby secured to him was 
bona fide; that from September, 1832, till 
the mortgage to Wilbur, Lippitt held and 
Tised the machinery as his own; and the 
respondent believed, and had reason to be- 
lieve, that all the complainant's claims had 
been satisfied. That after the mortgage to 
him, he imderstood that claims existed by 
Hazard & Co. and the plaintifiE on said ma- 
chinery; but Lippitt denied their validity 
on the groimd they were mortgages, and 
had never been recorded, and hence were 
invalid as against the defendant; and that 
the defendant received for his own interest 
in said mortgage only §407.54, but as attor- 
ney for others and himself received, in all, 
1726.25, after deducting rent, $1040. 

An amended answer was filed by Wilbur, 
which did not differ materially, except set- 
ting out some points more in detail, and 
pleading that no cause of action had accrued 
to the plaintiff within six years. The ev- 
idence in the case will be stated in the opin- 
ion of the court so far as material, except 
the original contract, a copy of which is 
annexed, marked (A.) 

*'(A.) This agreement made and entered 
Into, between Christopher Lippitt, of Jewett 
■City, Connecticut, of the one part, and B. 
G. Hazard & Co., of Providence, Ehode 
Island, on the other part, witnesseth,— that 
the said Hazard & Co. do hereby agree to 
assume the payments of certain parcels of 
machinery, amounting to five hundred spin- 
dles and preparation, now purchased or con- 
tracted for, by said Lippitt, and also for 
three hundred spindles and preparation, to 
be hereafter contracted for by him, the said 
Lippitt, they receiving bills of sale of the 
same, as security for the amount advanced, 
the amount not exceeding ten thousand dol- 
lars. And the said Lippitt, on his part, 
agrees to run the said machinery in his fac- 
tory at Jewett City, for the benefit of the 
contracting parties, in manufacturing cotton 
into 4-4 brown sheetings, the yarn to be 
spun from No. 16 to No. 18, well woven and 
well manufactured in all respects, and pay 
all proper and necessary attention to the 
business of said mill, to receive the cotton in 
Providence, and deliver the goods there; 
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for and in consideration of which he Is to 
receive three and one half cents, cash, per 
yai-d, which is to be in full for -the manu- 
facturing of said goods. The said Hazard & 
Co. further agree to pay all proper and nec- 
essary attention to purchasing the stock, 
disposing of the goods, negotiating drafts, 
and any and all other business which It 
may be requisite for them to attend to in 
Providence, and charge nothing for the same, 
unless they guarantee sales; in that case, 
the usual guarantee commissions to be allow- 
ed them. It is further agreed, that the 
profits arising from said business shall be 
equally divided between the contracting par- 
ties. This agreement to commence immedi- 
ately, and continue until the 25th day of 
March, 1830; and if, at that time, the said 
Lippitt's part, or one half of the profits with 
the interest thereon, which are to be applied 
to the payment of the money advanced, 
should not be sufficient to pay said advance, 
he is to be at liberty to continu| until it 
shall be paid for in this way, or to have the 
privilege of paying the deficit with the inter- 
est, from that time in two years from the 
termination of this contract It is also un- 
derstood, that interest, at the rate of six 
per cent per annum, is to be allowed on all 
amounts received or paid by either of the 
contracting parties, (except the advance, on 
accoimt of purchase of machinery,) from the 
time at which it was received, or paid, to 
the time of settlement, which is to be semi- 
annual, and balances then due, to the timo 
of final settlement. The account with the 
factory, in consequence of this agreement, 
is to be kept with the Griswold factory, and 
all just charges against said factory, to ho 
as binding on the contracting parties, as If 
entered in their names. 

Charles P. Huntingdon, 
James Stead man, Lawyer, 

Comm. 
"Providence. 3d Month, March 7, 1828. 
"Signed, B. G. Hazard &, Co. 

Christopher Lippitt. 
"Witness to the agreement of the contracting 
parties, 

T. C. Carpenter, 
Asa Stoiidman. 

"It is understood that the machinery, men- 
tioned in the foregoing instrument, is only to 
be holden by the said Hazard & Co. as col- 
lateral security for the money advanced, 
and that it is to be given up to said Lippitt, 
on his refunding the said advance, until 
which time the said Lippitt hereby agrees 
to keep it insured. C. Lippitt, 

R. G. Hazard & Co. 

"Providence, March 7, 182S." 

In the written arguments by counsel it is 
stated, that an action at law of trover is 
also pending for this machinery in this court 
between these parties; and that if the com- 
plainant on the facts in this case should ap- 
pear to be entitled to recover either in this 
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bill, or that action, judgment Is to be ren- 
-dered for tbe plaintlfif. The action of trover 
is the second one at the head of this report. 

Rivers and J. Whipple, for plaintiff. 
Potter, A- Greene, and B. Greene, for re- 
-spondent. 

WOODBURY, Circuit Justice. This case 
has some features rather novel. No fraud 
or mistake is charged in the bill; no papers 
are asked to be given up or cancelled; 
nor any request made of an account of prof- 
its and receipts, which grow out of any gen- 
eral copartnership, or which are very intri- 
cate and diflicult either to estimate or as- 
certain; nor Is any specific performance de- 
sired of a contract made between these par- 
ties, that has been fulfilled on the part of 
the plaintiff, and not on the part of the re- 
spondent. But the complainant asks us to 
compel the respondent to pay for machinery, 
which Is alleged to belong to the plaintiff 
with interest for the use of it since Sept 
11, 1832. Had the biU stopped here, our 
jurisdiction over it in chancery could not 
probably be maintained. But it goes far 
ther, and, averring that said machinery had 
been ple{lged to R. G. Hazard & Co. by 
Lippitt, and by them assigned to Almy, the 
complainant, and having afterwards by Lip- 
pitt been transferred to the respondent, the 
bill asks that he be made to pay tlie balance 
of the sum advanced for said machinery, 
and for a double speeder since, with inter- 
est on the same; or to deliver up the ma- 
chinery and speeder in good order, and pay 
rent and accoimt for profits for them since 
Sept 11, 1832. 

This, though rather inarflficially set out 
as an application to compel the holder of 
mortgaged property to redeem or surrender 
the possession and account for profits, 
is probably the object contemplated, and 
is within tbe power of a court of chancery. 
Nor does any objection seem to be taken to 
this, as a proceeding . In chancery, by the 
respondent; and this perhaps arises from 
the circumstance, that a suit at law in trover 
is pending for the machinery, and is to be 
considered by agreementi in connection with 
this, and that the plaintiff is to have judg- 
ment. If, in the opinion of the court en- 
titled to recover in either. ' 

It woiild have been better that this agree- 
ment about those suits had been printed 
with the record, and some particulars pre- 
sented as to what is claimed in the suit 
at law, whether including the speeder or not, 
the time when the action was brought the 
damages demanded, &c. But I now am in- 
formed that it embraces all the machinery, 
and was brought at the same term, and is 
for §10,000 damages. On the aspect of the 
whole case as now exhibited in the bill, 
answer and evidence, it must be confessed 
that not much reason is seen why ami)le 
redress may not be had at law; and when 



it can be, this court will not usually sus- 
tain proceedings in chancery to obtain relief. 
See Carpenter v. Providence Wash. Ins. Co., 
4 How. [45 U. S.] 185. But on proper aver- 
ments, giving to this court jiurisdlction in 
equity, it can, in proper cases, and will sus- 
tain proceedings once duly begun there, 
though a good remedy exists at law. Much 
more will it be done if the relief here Is more 
full or appropriate. See Foster v. Swasey, 
[Case No. 4,984;] Plerpont v. Fowle, [Id. 
11,152.] 

A discovery here was first asked of facts 
useful in a trial at law or equity, and the bill 
may have been necessary to compel it Aft- 
er having failed to elicit any thing material, 
or having succeeded, a court of chancery 
frequently dismisses the bill, and lets the 
party use the evidence at law which he has 
thus obtained; but this will not always be 
done where the discovery has succeeded in 
material respects. Especially will it not be, 
if the lapse of time, or some other circum- 
stance, would now render relief at law im- 
practicable or defective, or so difficult as to 
jiistify this court in continuing its jurisdic- 
tion in equity over the case, having once 
legitimately got possession of It It may be 
for a disclosure as well as for the payment 
of a mortgage of personal property by the 
holder of It; or it may be for a restoration of 
it specifically; and if not doing that by being 
compelled to pay its value. 

A bill in equity lies to get possession of a 
pledge, so as to sell it and pay the debt, 
or foreclose redemption, unless payment 
is soon made. 2 Story, Eq. Jur. § 1008. 
Equity alone at first allowed redemption aft- 
er the day of payment had passed, and thus 
got jurisdiction over mortgages, (Id. § 1014;) 
and sometimes perhaps on the ground that 
accident prevented payment, or a mistake, 
or that a trust existed. A pledgee may force 
payment in equity^ or get the article, and 
has a right to sell. Id. § 1032. Sometimes 
without suit, if the pledgee Is In posses- 
sion, a pledgor cannot regain possession un- 
less tendering the balance due. Id. § 1033. 
As to mortgages and pledges, the suits are 
usually between the original parties; but 
here the plaintiff, as a good assignee, may 
enforce the contract, and the defendant, 
as a second mortgagee in possession, may 
well be held liable to pay the first mortgage, 
or surrender the property, to be sold and 
api>lied first to discharge the first lien. 1 
Story, Eq. Jur. §§ 484, 486. 

I say nothing farther, as to the account- 
ing here, or a special partnership giving ju- 
risdiction, as this bill is not to settle the 
qusisi partnership concern or its accounts, 
but rather in that view the title to some of 
the _ property one of the x>artners put in. 
There may have been some idea here that 
chancery had jurisdiction of the matter, 
because, if not a mortgage, there was a 
trust connected with the delivery of the 
machinery to Lippitt under the contract that 
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he might have a conveyance of the same, 
on paying the amount advancerf; or that,- 
in such an event, Linpitt might be entitled to 
a specific performance of the contract, and 
have a written transfer to himself of the 
machinery. And there is little doubt there 
was such a trust, if not a mortgage, evi- 
denced in some degree by the possession of 
the machinery, and making part payments 
towards the money advanced; and such a 
contract as this could be enforced so as to 
compel the holder of the property to con- 
vey to liippitt on a tender of the amount, 
if the want of mutuality should not appear 
and defeat it,— that is, the want of a mutu- 
al imperative obligation on Lippitt to pay 
and buy. But, notwithstanding such a 
trust or contract here, they were in favor of 
Lippitt, and not the complainant, and are 
not, and could not be set out by the latter 
as any ground for his recovery of the prop- 
erty. The only use he can make of such a 
trust or contract is by way of evidence; fur- 
nishing some reason or excuse why Lippitt 
was allowed under them so long to have 
possession of the machinery, and thus re- 
butting the inference from that possessldn, 
that any absolute title existed in Lippitt. 

But one prayer in this bill may be deemed 
a request to enforce the payment of a 
mortgage of personal property; and though 
not against the mortgagor, yet it is against 
his assignee, claiming a right and title to 
the mortgaged property, and hence in eq- 
uity bound to pay the balance due or sur- 
render the mortgaged property, or, if that 
is destroyed and lost, to pay its value. This, 
and the material disclosures asked, do. In 
my view, give to us jurisdiction in equity. 
This Is more important to the defendant 
than the plaintiff, as the latter has a suit 
at law, In which he can recover. If not in 
eqtiity and with less embarrassment than in 
equity; and the jurisdi(*ion is therefore re- 
tained on this side of the court, rather than 
the other alone, because it gives the defend- 
ant certain equitable benefits he would not 
enjoy at law in converting his contract in- 
to a mortgage, and also In obtaining allow- 
ances as to the debt of the plaintiff, and 
his own responsibilities for the machinery, 
which could not be given to him in the sail 
at law. Having jurisdiction then in tliis 
way, I shall proceed to submit some views 
on the further merits of the case, as th<*y 
strike my mind after a careful examhia- 
tion; and shall grant redress to the plain- 
tiff, if he seems entitled to any, on all the 
facts and equities of the case. 

It is the better view of the facts at law, 
that the interest in tlie machineiT, origi- 
nally purchased by liippitt and that pui*- 
chased by Hazard & Co. became, by iho 
bills of sale of it from the makers or former 
ownei-s to Hazard & Co., and by their pay- 
ment of all the consideration, vested abso- 
lutely in them. Their interest also becam", 
by the transfer of their assignees, duly vest- 



ed in the plaintiff, as likewise was vesteiT 
the interest in the double speeder, which 
the plaintiff alone bought, and never con- 
veyed to any one. They both stood as his 
in Sept. 1832, when Lippitt stopped taking 
cotton of the plaintiff. The objections to 
this view arise from two sources, and will 
be considered before examining the transac- 
tions subsequent to 1832. 

The first source of exception is in the 
original contract, under which Hazard «fc 
Co. advanced tlie consideration, and toolc a 
conveyance of the title from third persons. 
That is a written contract with lippitt, and 
is a part of the evidence in the case. But 
in considering the objection resting on a 
part of this contract, it is to be remembered, 
in the outset, that the title of Hazard & 
Co. to the machinery was not conveyed to 
them in it by Lippitt, though it is singular 
that this important fact Is not distinctly 
set out in the bill; nor is it pretended tliat 
the consideration of that conveyance come 
from lippitt at first. Theirs was then a 
perfect and absolute title at law from a 
third person, and obtained by acts and writ- 
ings and payments, sufficient to vest and 
complete it in Hazard & Co. entirely, witli- 
out any aid from the contract with Lippitt. 
But tiiat contract led to it, and was con- 
nected with It, and therefore must be con- 
sidered. It could, however, hardly change 
that conveyance at law to a conditional 
title or a mortgaee, as the parties to It were 
not the same. 

In the next place, it was not made at the 
time of the bills of sale to Hazard & Co. 
Now at law a defeasance, to make an ab- 
solute deed of land a mortgage, must gen- 
erally run to the grantor, and be of the sami* 
date. See Shapley v. Rangoley, [Case No. 
12,707.] But such a contract might create 
duties and obligations between the part-es 
to it, in trust or otherwise, which at law 
as well as in equity courts would go far to 
protect by damages or enfoi-ce specifically, 
whenever an equitable ground for interfer- 
ence was established. How is that here? 
The contract stipulated, that after Hazard & 
Co. should take conveyances of the machin- 
ery and pay for it, limiting their advance 
to $10,000, Lippitt might run it in his factory 
on the terms which are detailed in the state- 
ment of the case from the biU. The parties 
seem to have expected, that in about two 
years, i. e. by March 25, 1830, half the prof- 
its might enable Lippitt to pay for the ma- 
chinery. But if they did not, he was at lib- 
erty to pay for it from other sources In two 
years more, or proceed further with this ar- 
rangement. Interest was not to be paid on 
this advance; but probably the half profits 
were allowed to Hazard & Co. instead of that 
and their commissions for sales. Here ttie 
body of the affreoment closes, and standing 
jQone, except for one expression as to the 
bill of sale to 11. Hazard & Co., being "se- 
curity for the amount advanced," would 
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leave little doubt tliat the matter -was a mere 
special contract by Hazard & Co. to buy the 
machinery of others, and lease it to Lippitt 
on certain terms. By those terms Lippitt 
misht earn money and pay Hazard & Ck>. 
for it. or might abandon that interest and 
never pay for it, at his option, but be lia- 
ble for rent or interest, unless these were 
compensated by the rate at which Lippitt 
let Hazard & Co. have the cloth, while Lip- 
pitt continued to carry it to them. But un- 
fortimately, after the body of the contract 
closes, and after the signatures and attos- 
talion of witnesses, a memorandum is made 
and signed, which has created much of- the 
difficulty as to the true construction of it 
It is in these words:— "It is understood, that 
the machinery, mentioned In the foregoing 
instrument, is only to be holden by the said 
Hazard & Co. as collateral security for the 
money advanced, and that it is to be ^ven up 
to said Lippitt on. his refunding said advance, 
until which time the said Lippitt hereby 
agrees to keep It Insured." Now the impres- 
sion, that this made the biUs of sale from 
third persons to Hazard & Co. a mortgage, 
or that it converted the title of Hazard & 
Co. into that of mere pawnees, is probably 
not tenable at law, however It might be in' 
equity. I entertain no doubt, that the par- 
ties regarded it In efCect as a mortgage or 
pledge, though flung Into the form of a 
mere special coptract, either for greater se- 
curity to those advancing the money, or to 
save writing two Instruments. Both parties 
seem at times to have talked of the ma- 
chinery as pledged or mortgaged to secure 
the original sum paid. In another view It 
might not be a mortgage at law, as it Is 
doubtful whether any debt existed In favor 
of Hazard & Co. against Lippitt which he 
was bound to pay, and to recover which they 
could bring against him a separate suit. Such 
Is not the express language of the contract. 
But a debt must exist In order to sustain 
the position, that this was a mortgage, there 
being generally no mortgage without a debt, 
if connected with money. Here Lippitt was 
"at liberty" to buy the machinery on paying 
the original price. But he was not express- 
ly bound In any clause for that purpose, to 
buy and to pay. He seems rather to have 
been left at liberty to do as he pleased. Con- 
way's Ex'rs V. Alexander, 7 Cranch, [11 U. 
S.] 218, 237; [Porter v. Nelson,] 4 N. H. 130. 

Even In equity there must generally be mu- 
tuality to constitute a mortgage, or trust, or 
any thing tantamount to either; that is, there 
must be an Imperative obligation to pay, on 
the one hand, or have been an actual pay- 
ment or good consideration passed from the 
cestui que trust, or no good foundation exists 
for a promise or obligation to convey on 
the part of the trustee. See. cases collected 
In Tufts V. Tufts, [Case No. 14,223;] Brashier 
V. Gratz, 6 Wheat. [19 U. S.] 528. 539; Delane 
V. Delane, 7 Brown, Pari. Cas. 279; [Guest v. 
Homfray,] 5 Ves. 818; [Shaftesbury v. Ar- I 
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rowsmlth,] 4 Ves. C6. But going to the other 
words used, as to the machinery being held 
as "security for tlie amount advanced," and 
in the memorandum, being promised "to be 
given up" on Lippitt's paying the advance, 
a debt is perhaps sufficiently recognized and 
implied In the contract itself, and could be 
enforced as a debt in equity, if not at law; 
and it seems to me, that I should not do 
justice between tliese parties, unless I held 
this to be a mortgage at least in equity, and 
took jurisdiction In the case in equity on the 
grounds before named, in order to enforce 
what is legal and moral as to all. The cases 
In equity have gone so far as to consider 
that a mortgage, which Is In form absolute, 
but where the relation of lender and bor- 
rower had existed, or great inequality of 
consideration 'was paid, or possession long 
left in the morfc;agor, or a defeasance prom- 
ised, and a variety of otiier circumstances, 
detailed in Hunter v. Marlboro', [Case No. 
6,908,] and Bentley v. Phelps, [Id. 1,331,] and 
cases there cited. See, also, Porter v. Nel- 
son, 4 N. H. 130. But stiU the Idea of a debt 
due runs through most of the cases, deemed 
to be mortgages there; and It probably ex- 
isted here, a debt to be paid in a peculiar 
manner, but stIU a debt 

The whole object in the purchase, and all 
the relations of the parties to the subject, 
show the advances made by K. Hazard & Co. 
were to be considered by them in substance 
as a debt,— a debt to be paid in a special 
way, if the debtor pleased, tiU 1832; but a 
debt in the outset as well as afterward, and 
secured by letting the lenders take the orig- 
inal title from the vendors, rather than the 
latter conveying to the debtor, and he to 
the lenders. So the memorandum manifestly 
Intended to compel Hazard & Co. to give up 
the machinery to Lippitt, If he paid for It, 
and in that way to hold it only as security 
for the sums advanced, as is mentioned in 
the body of the instrument. And If Lippitt 
had at any time paid the amount advanced, 
a court of law In an action against R. Hazard 
& Co. would give ample damages for a re- 
fusal to release the title to Lippitt, and a 
court of chancery would, in that event,, 
probably compel a specific performance of 
this branch of the agreement. Btimham v., 
Rangeley, [Case No. 2,176;] Bentley v- 
Phelps, pCd. 1,331.] Surely they would, un- 
less it was void for the want of a mutual 
obligation on the part of Lippitt to pay for 
and buy this machinery. The question, 
whether this was a mortgage or not at law, 
is very important; as the party has a suit at 
law, and may yet abandon this bill, and rely 
on that suit. And if not a mortgage at law, 
the contract, as a mere agreement about per- 
sonal property, need not be recorded proba- 
bly In any state. Swift v. Thompson, 9 
Conn. 63; Talcott v. Wilcox, Id. 134. Every 
one knows that such contracts, when not 
mortgages, are never required eitiier to be 
recorded or brouglit to the knowledge of sub- 
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sequent purchasers, as mere contracts about 
personal estate. 

There would be no harm to Oppitt in 
viewing this contract as a mortgage, and 
hence as a debt by Lippitt, except It would 
extend the original liability of Ijippitt to 
pay for the machinery otherwise than by 
profits on the contract. That is of no con- 
sequence in this suit, imless being deemed 
a mortgage in equity, as it must then bi% it 
need not, under the Connecticut statute, be 
recorded In order to be valid. Transactions 
are deemed mortgages in equity, which aru 
not always in law. Flagg v. Mann, [Case 
No. 4,847;] [Lupton v, CorneU,] 4 Johns. 
Ch. 189. The statute of Connecticut ap- 
pears to relate to mortgages in law, and 
must be so construed of course, where not 
otherwise reasonable. But toore of this 
hereafter, and on it I shall give no decisive 
opinion,- none being foimd to be necessary; 
and though recording, or a change of pos- 
session, or notice of a mortgage, may usu- 
ally be proper, yet it may not be so neces- 
sary to prevent frauds on purchasers and 
creditors of the mortgagor in cases like this, 
as in others, where he had before the mort- 
gage owned and controlled the property. 
First, then, was a change of possession nec- 
essary? and next, was recording? It was 
not necessaiy, under 13 Eliz., made to pro- 
tect creditors, or 27 Eliz., made to protect 
purchasers, unless the vendor was the debt- 
or, or the prior seller was. Where A. is a 
debtor, and sells property or mortgages it, 
then the possession ought to accompany the 
title, as a general principle; but if It does 
not, that circumstance alone does not vi- 
thite the sale. Cadogan v. Kennett, Cowp. 
434; Portland Bank v. Stacey, 4 Mass. 602. 
I am aware that some cases hold, if the 
possession be not then changed, it Is conclu- 
sive evidence of fmud, or per se fraud. 
Swift V. Thompson, 9 Conn. G3; Talcott v. 
Wilcox, Id. 134. While others consider it 
so as against subsequently attaching cred- 
itors, but not against purchasei*s. But the 
better doctrine seems to be as to a case like 
this, even if it be a mortgage, that, at com- 
mon law, ([Bissell v. Hopkins,] 3 Cow. 166; 
[Badlam v. Tucker.] 1 Pick. 389; [Homes 
V. Crane,] 2 Pick. 607.) in case of a mort- 
gage of personal property, if possession be 
not changed, it is not even prima facie of 
fraud. Ash v. Savage. 5 N. H. 547; 4 Ma- 
son, 534, [De Wolf v. Harris, Case No. 4,- 
221;] [Conard v. Atlantic Ins. Co.,] 1 Pet 
[26 U. S.] 449; [Holbrook v. Baker,] 5 
Greenl. 309. See Leland v. The Medora, 
[Case No. 8,237;] [Bucklin v. Thompson,] 
1 J. J. Marsh. 223; Lewis v. Stevenson, 2 
Hall, 82, Certainly possession retained by 
the mortgagor is not per se fraudulent, but 
may be honest, and so explained satisfacto- 
rily. De Wolf V. Harris, [Case No. 4,221;] 
4 Mason, 537, [Phettiplace v. Sayles, Case 
No. 11,083:1 Bissell v. Hopkins. 3 Cow. 
lUU. 189, note; [Bartlett v. Williams,] 1 



Pick. 288; [Badlam v. Tucker,] Id. 389; 
[Dawes v. Cope,] 4 Bin. 258. It is some ev- 
idence of fraud, but not conclusive. 1 
Baldw. 533, 534, [Merrill v. Rinker, Case No. 
9.471;] Smith v. Acker, 23 Wend. 653; 1 
Gall. 419, [Meeker v. Wilson, Case No. 9,392.] 
In the present case the conveyance was 
from a third person, while in [Swift v. 
Thompson,] 9 Conn. 63, it was from a for- 
mer owner and possessor still retaining It. 
Colby V. Cressey, 5 N. H. 238. In these 
cases of an absolute sale, possession so re- 
tained is, as in Twyne's Case, [3 Coke, 80; 
1 Smith, Lead. Cas. (Amer. Ed.) 33,] a 
badge of fraud, but not conclusive upon it, 
unless it be admitted there Is a trust, or It 
cannot be explained without a trust. Co- 
bum V. Pickering, 3 N. H. 424; Parker v. 
Pattee, 4 N. H. 178; Trask v. Bowers, Id. 
309; Haven v. Low, 2 N. H. 13; [Worseley 
v. Demattos,] 1 Burrows, 474, 477. In all 
these cases, the true Inquiry is, where no 
statute exists, what was the intent In not 
changing the possession? If it was to ben- 
efit the vendor, to give him a secret trust 
or advantage or interest not parted with, 
and not appearing on the face of the con- 
tract, the jury should hold it satisfactory 
evidence of fraud. But if it was a part of 
the contract, as it usually is in mortgages, 
and more especially so in those of real es- 
tate, if it was consistent with the situation 
and rights of the parties, vas open, public 
and honest, it should not be satisfactory evi- 
dence of fraud. See Leland v. The Medo- 
ra, [Case No. 8,237.] It is not evidence of 
fraud if a mortgagor retains possession by 
the terms of the contract. U. S. v. Hooe, 
3 Cranch, [7 V. S.] 75; [Conard v. Atlantic 
Ins. Co.,] 1 Pet. [20 U. S.] 449. 

By the principle of the civil law the mort- 
gagor retains the use of the thing pledged^ 
unless there Is a special agreement to have 
it go to the mortgagee to be used for the in- 
terest. Kaufman's Mack. 383. The mort- 
gagor may then aliene the article mort- 
gaged, but it passes subject to the prior 
i mortgage, and If aliened without the con- 
sent of the prior mortgagee. It is by the civil 
law regarded as a species of theft Id. The 
first mortgagee may enforce his right against 
every subsequent possessor. Id. 384. He 
who is prior in tempore is potior In jure in 
all these cases, unless the subsequent mort- 
gage or lien is of a higher grade, or made 
to preserve the thing mortgaged. Id. 392. 
Such as the prior lien of the government 
for debts or taxes, and the bottomry subse- 
quently made of a vessel in order to re- 
pair her. Id. 388, 389. See Leland v. The 
Medora, [Case No. 8,237.] Several of the 
decisions, which are supposed to conflict 
with these views, have been caused by an 
inadvertent conformity to the words and 
principles of the English bankrupt laws and 
the adjudications under them, when they 
are not at all in force here. 
Here no conveyance having been made by 
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LIppitt to the plaintiff, nor any previous title 
liaving been in him, none of these cases are 
in point, which arise at common law, or 
under the statute of Elizabeth; and the only 
■question is, whether Hazard & CJo., by mere- 
ly allowing him to have possession of the 
machinery under the contract till Sept 1832, 
were per se guilty of a fraud; not whether 
buying of him and leaving him in possession 
would be evidence of a fraud. The act of 
21 Jac. I., as to bankrupts, makes any prop- 
■erty left in their possession and control, by 
the true owner, or with his consent, liable 
to be retained and go to the creditors of 
bankrupts as a part of their assets, on the 
gi'ound that they were enabled thereby to 
obtain new and additional credit [Gordon 
V. East India CJo.,] 7 Term R. 228; [Darby 
V. Smith,] 8 Term R. 82; [lingham v. Biggs,] 
1 Bos. & P. 82; [Walker v. Burnell,] 1 Doug. 
317; [Ryall v. Rowles,] 1 Ves. Sr. 348, 3G9; 
tRyaU V. Rolle,] 1 Atk. 166; [Francis v. 
Wyatt,] 3 Burrows, 1502; [Read v. Burley,] 
Oro. Eliz. 550, 596; 1 Hals. 260. But a pow- 
er to dispose of or seU must be allowed or 
given by the true owner to bring a case with- 
in this statute. Jarman v. Woolloton, 3 
Term R. 622; Collins v. Forbes, Id. 322. The 
L'lnguage of 21 Jac I., is: "If any person 
sliall become bankrupt, and at such time 
shall by the consent of the true owner have 
in his possession, order and disposition any 
goods whereof he shall be the reputed OT;\'ner, 
and take upon him the sale, alteration or dis- 
pcwition as owner," the commissioners on his 
^'state may sell the same, &c. [Jarman v. 
Woolloton,] 3 Term R. 622. In this case 
there is no pretence, that the true owner con- 
sented or gave authority that Lippitt should 
disx>ose of or sell this machinery. So, if the 
bankrupt is in possession for a specific pur- 
pose of goods of another, his assignees can- 
not hold them. CJooke, Bankr. Laws, 320, 
321; [Plyn v. Mathews,] 1 Atk. 185; [Walker 
V. Burnell,] 1 Doug. 317; [Collins v. Forbes,] 
3 Term R. 316; [Salte v. Field,] 5 Term. 
R. 212. Such as to manufacture or use for 
a particular object, as here; for he then has 
not the right to sell as in case of goods, 
and the bankrupt law applies to merchants 
and selling and bujing, and not to other 
claims. Not if possessed as debtor, or in 
right of a wife, her separate estate, or as 
factor. This was also a peculiar provision 
of the bankrupt system, not existing at com- 
mon law, and of course was not applicable 
under that system even In England, ex- 
cept to merchants and others coming within 
its provisions. Nor is a mere temporary pos- 
session for a special purpose considered there 
within this principle as the taking posses- 
sion is not then an act done to appear as 
o^vner. [Oopeman v. Gallant,] 1 P. Wms. 
318; [Godfrey v. Furzo,] 3 P. Wms. 185. So 
in Cadogan v. Kennett, Cowp. 434, though 
that was not the case of a banknipt Col- 
iltis V. Forbes, 3 Term R. 316, was like the 
present case. 



I am not aware, that the statute of James 
can be considered as in force, without the 
express enactments of the bankrupt system, 
which do not now exist here. Nor is there 
any analogy, which justifies their adoption, 
unless in point of fact the evidence shows 
that a person, beooming an Insolvent, was 
allowed by the true owner to have posses- 
sion and control of properly, which he had 
not bought, and have it for the pmrpose of 
getting credit and to mislead others. Port- 
land Bank v. Stacy, 4 Mass. 6G3; [Craig v. 
Ward,] 9 Johns. 197; Bac. Abr. "Bankrupt," 
F. There is no pretence that this was the 
design here. Most of the cases reported in 
England are under this special bankrupt 
act; and even that never could apply where 
the possession was given not to dispose of 
the article but for honest purposes and con- 
formed to tliem, as to a written contract or 
deed. J. Buller, in [HaseUnton v. Gill,] 3 
Term R. 621, note. As if , on a quasi lease, 
or a contract to apply half the profits of Its 
use towards the purchase; or wool to be 
manufaclnred, &c. Otherwise the principle 
would be, that every possessor of property 
could pass the title, whether he had any or not 
beyond mere naked possession, which has 
never been the law in this or perhaps any 
other country. Spring v. Coflin, 10 Mass. 
33; Jannan v. Woolloton, per Ld. Kenyon, 
3 Teim R. 620. And though in such case, 
as in many others, the public might mistake 
where the real title was, and the possession 
for a length of years might induce the world 
to think the title had gone with it, yet every 
purchaser, if not every creditor, nmst run 
some risk as to title when he buys, beyond 
mere possession, and must inquire at his 
peril into the real truth as to ownership. 
"Caveat emptor" Is the common law-maxim. 
The original insurance showed, also, that 
Lippitt admitted the title to be In Hazard 
& Co.; and it was continued for them by 
Lippitt from 1828 to 1830, the year after their 
failure. After that Lippitt seems to have 
insured in his own name, though it is not 
pretended he got any new title or power till 
1832 or 1835. It is possible, that in some 
cases the possession of properly may be such 
by a bailee, or conditional owner or mort- 
gagor or consignee, as to get credit on them, 
and bind them for the debts of the holder 
of the property in possession. Hussey v. 
Thornton, 4 Mass. 407. Such as the case of 
a sale and actual delivery tmder it, but void 
for fraud practised, yet till avoided, a pur- 
chaser from the occupant without notice of 
any original fraud will hold; for the former 
owner has allowed him not only to appear as 
owner, but to act so, and sell if he pleases. So 
in Rhode Island by statute, the consignor is 
deemed owner, to be liable for advances In 
case of consignments of goods to s^, (Rev. 
St 1844, p. 279,) if the consignee be not aware 
he was not owner. So of an agent to sell in 
possession of them, he Is deemed owner to cov- 
er new advances, not for old debts. But here 
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it Is hardly possible to suppose there was 
not notice enough to put Wilbur on inquiry, 
and even to be satisfied of the main facts. 
Or that Lippitthad any right, as agent, to 
sell this machinery like merchandise, or as a 
consignee, when he merely had it to use as 
a mechanic till paid for or returned, 

A change of possession not being required 
by law in this case, or that possession should 
accompany the title of the mortgagee, how 
is the law as to the necessity of recording 
the mortgage? The requirement as to that 
is by statute alone. By the statute of Con- 
necticut, (Ed. 1839,) tit. 2, mortgages of 
chattels or machinery, if recorded as mort- 
gages of real estate, are good, though 
possession be not taken by the mortgagee. 
And page 391, tit. 57, deeds of real estate are 
not good, except against the grantor and his 
heirs, unless recorded. It is by no means 
certain, that the not recording of a mort- 
gage of machinery renders it void, if the 
possession be not changed, when by the 
terms of the mortgage the possession was 
to be retained for use. Id. But if It was, 
the mortgage here was known by "Wilbm* 
to exist, and this both in law and eqiilty 
has long been deemed equivalent, or a sub- 
stitute for recording. For where by stat- 
ute a mortgage must be recorded, notice of a 
prior mortgage to put a party on inqiilry, 
is sufficient, though the mortgage be not re- 
corded. [Porter v. Cole.] 4 Greenl. 27; 
[Rogers v. Jones,] 8 N. H. 264; [Kendall 
V. Lawrence,] 22 Pick. 544; Stow v. Me- 
serve, 13 N. H. 50. A second mortgagee 
with notice of a prior one Is barred by it 
[Jackson v. Van Valkenbm-gh,] 8 Cow. 260. 
So an assignee. [Lewis v. Stevenson,] 

2 Hall, 63; [Stroud v. Lockart,] 4 Dall. [4 
tr. S.] 153. There Is no reason why this 
principle should not apply to mortgages of 
personal property as well as of real. Again, 
whether an equitable mortgage like this 
need he recorded or not, I do not find it 
necessary to decide; but the following cases 
throw some light on the question: [Le Neve 
v. Le Neve,] 1 Ves. Sr. 64; [Berry v. Mutu- 
al Ins. Co.,] 2 Johns. Ch. 603; [Jackson v. 
Sharp,] 9 Johns. 163; [Dunham v. Dey,] 
15 Johns. 555; [Jackson v. Burgott,] 10 
Johns. 457; [Wiseman v. Westland,] 1 
Younge & J. 121; [Davis v. Earl of Strath- 
more,] 16 Ves. 430; [Le Neve v. Le Neve,] 

3 Atk. 650; [Bushell v. BusheU,] 1 Schoales 
& L. 100; [Doe v. Allsop,] 5 Bam. & Aid. 147. 
It is very doubtful, whether equitable mort- 
gages, as liens, imless maritime ones, can 
be' allowed to prevail against third persons, 
unless recorded, or notice of them otherwise 
exists. [Hodgson v. Dean,] 2 Sim. & S. 
224; 2 Story, Eq. Jur. § 1020; 2 Eq. Cas. 
Abr. 615. 

Having disposed of these questions, it is 
next contended, that other grounds should 
defeat a recovery by the plaintiff. Some ar- 
guments and authorities have been submit- 
ted to show, that the business between Haz- 



ard & Co. and Lippitt was that of a copart- 
nership business, and is to be governed by 
the rules applicable to such transaetions. It 
may have been a quasi partnership under 
the contract, so far as regards what was to 
be done in making and selling cloth, and 
dividing and applying the profits. But that 
arrangement was a matter distinct from the 
title and interests of the parties in the cap- 
ital and machinery which was to be furnish- 
ed and employed. As to this, which is 
the main question here, Lippitt was to fur- 
nish the building, water power, and labor in 
manufactm'ing, &c.; and Hazard & Co. to 
furnish the machinery, not costing over ?10,- 
000, and buy the cotton, and sell the cloth 
without commissions, except paying three 
and a half cents per yard for making, and 
keeping half the profits, and applying the 
other half in Lippitt's behalf, towards pay- 
ing Hazard & Co. for the machinery. But 
all this, it will be seen, does not change 
the title of Hazard & Co. to the machinery 
till paid for by Lippitt, any more than it 
changes Lippitt's title to the mill he was to 
furnish. If, however, either party after- 
wards neglected to fulfill bis portion of the 
special contract or partnership, if any one 
pleases to call it so, that would give a rem- 
edy for redress on the contract But It . 
would not affect the title to what was owned 
by each, and would furnish no set-off as 
to either party in actions between either of 
them and other persons, to enforce their 
rights and titles in their own property. 
Hence if Lippitt suffered, as he pretends, 
by cotton not being furnished longer to 
him by the assignees of Hazard & Co., Lip- 
pitt had his remedy against them in an ac- 
tion if they violated the agreement; but he 
did not thereby become entitled to mortgage 
or sell their machinery, or convert it to 
his own Tise, until he had paid all they had 
advanced on account of it for him. So in 
respect to the possession being calculated to 
mislead, the point that !t was held under 
a quasi partnership might be ImpOTtant to 
rebut any inference of fraud from such a 
possession, but would not otherwise bear 
on the title. It would explain the posses- 
sion as honest and necessary to carry out 
the partnership, and would repel any in- 
tention to give credit or enable Lippitt to 
get credit by possessing and using as his 
own what was not his own. In that view, 
this idea of a partnership in the use of the 
machinery might be very important if the 
case otherwise looked like one fraudulent 
and deceptive, so as otherwise to be void. 
But this view would not subject the ma- 
chinery to be taken for a private debt of 
one of the partners, much less subject It to 
be sold or mortgaged by one for his separate 
debt when it was not, like merchandise, 
possessed even for partnership purposes, 
with a view of being sold at all. Rogers 
V. Batchelor, 12 Pet. [37 U. S.] 221; [Ex 
parte Hamper,] 17 Ves. 403, 404; Story, 
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Partn. 41. TIic other source of objection, 
that the title of the plaintiff is not clear 
iind perfect, exists in the claims set np by 
I^ow & Fenner to some interest in the ma- 
cliinery, in conjunction with Hazard & Co., 
or as a portion of their assignees. 

IjOw & Fenner seem to claim an interest 
in tlie original contract, by some arrange- 
ment otlior than tho assignment, to them and 
others, of Hiizard & Co.'s estata But it is 
proved so imperfectly, and was repudiated 
by them so absolutely at first, and is so 
clearly shown to have been never fulfilled 
by them, that I find judgment has once 
been rendered in this court against their 
<'laini under any such contract Kendall t. 
Almy, [Case No. 7,690.] In respect to the 
claim of Low & Fenner, merely as being one 
of the assignees of Hazard & Co., it is to be 
presumed they declined to act under that 
ussignment, and acquiesced in the other as- 
signees taking the control of all Hazard & 
Co.'s interest and conveying it to Almy. 
They assented to Almy's holding the whole, 
2 Sum. 294. [Kendall v. Almy, supra.] It 
, was an assent or ratification of what had 
been done by Almy. Sucbt seem to be the 
facts as now developed; and it cannot be 
permitted to them, or their assigns, to blow 
hot and cold as to the same transaction; and 
at one time disclaim all interest, and refuse 
to go on; and at another to Insist on an 
interest, when it is likely to prove advanta- 
;reous. In answer to another objection, that 
the assignment to Almy, the plaintiff, is not 
proved to have been made at all, and hence 
tliat his right to recover falls, it Is sufficientto 
;;ay, that the bill affirms it was made before 
the mortgage to the defendant; and the an- 
swer does not depy this averment, but merely 
denies any knowledge of it before the mort- 
irage. 

Another objection still Is, that the assign- 
ment to the plaintiff, though produced. Is 
not proved to have been, In fact, executed 
at Its date. 

But the execution of It being established, 
it must be presumed to have taken place at 
its date, imtil the contrary appears. See 
Best, Pres. 116; U. S. v. Libby, [Case No. 
15,597.] The date was four or five years 
previous to the mortgage. Besides this, all 
the evidence shows that Almy proceeded 
to furnish cotton under it, as if owner of 
the machinery, and even to purchase more 
machinery at Lippltt's request before the 
• mortgage to the defendant. It appears, fur- 
ther, that Lippitt was informed by Almy 
and Hazard the day after the assignment, 
that Almy had become the owner, and Lip- 
pitt so treated him afterwards. Whether the 
defendant had notice of this or not, is of 
no consequence In respect to the title having 
tlms become actually vested in the plaintiff. 
I should not be surprised if Almy took the 
conveyance to oblige Lippitt, as well as se- 
cm'e liis own claim, and that R. G. Hazard, 
as he swears, was to render future assist- 



ance in prosecucing the buslaess. This will 
account for much in the case, othenvise ex- 
traordinary, e. g. the continued interest and 
future active part taken by R, G. Hazard; 
also the willingness of Almy to consult the 
Hazards before buying more machinery, and 
his anxiety to have Lippitt buy the machin- 
ery and pay the balance; and Almy's reluc- 
tance to go on longer, when Low began, in 
1832, to set up claims to the property, which 
he had before repudiated, and to speak of his 
(Almy's) own interest, (that is, probably in- 
dependent of what had been assigned,) as 
small. It being only the cost of the double 
speeder. The real beneficial interest seems 
chiefly to have been In R. G. Hazard, the 
original advancer of the money for the ma- 
chinery, and then In Almy only as Ms as- 
signee, escept for the double speeder. R. 
G. Hazard, wishing to pay his own debts, 
would be most anxious naturally for Lippitt 
to go on and pay this money; and when 
Lippitt suspended or stopped doing It, R. G. 
Hazard, had his interest not been assigned 
and in other hands, would probably himself 
never have permitted matters to sleep as 
these did; and had Almy owned all the ma- 
chinery In his own right, and not felt bound 
to consult R. G. Hazard, as being chiefly 
interested, and he often absent, would him- 
self probably have taken earlier and more 
decisive steps about it. 

Thus matters stood, when in September, 
1832, Lippitt, ceasing to apply to the plain- 
tiff for cotton, or to insure the property for 
him, or to bring cloth to him for sale under 
the contract, a condition of things new In 
some respects began; the time for paying for 
the machinery otherwise than with cloth had 
just expired. But there is no pretence In any 
of the evidence, that Lippitt had then paid 
the original advance by means of half the 
profits, or In any other way, except some 
confessions of the plaintiff sworn to by C. 
L. Lippitt, the son of Lippitt; nor Is there 
any pretence from any quarter that the title 
was then released to him, or was asked to 
be released, or in any way became Invested 
In Lippitt, except as inferred from other 
acts. It happens that their intercourse then 
ceased, and that Lippitt continued to use 
the machinery alone and independent of the 
contract, and Insured It for himself. Almy 
ought then, for any thing which appears, 
to have instituted proceedings to recover his 
machinery, or enforce a collection of the bal- 
ance of the debt still due to him. But that 
this change of conduct by Lippitt did not hap- 
pen, in consequence of the advances having 
been all paid by Lippitt to Almy, is very 
clear from the account now exhibited by 
Almy and annexed to his bill, and the bal- 
ance not pretended by Lippitt, who is a wit- 
ness, ever to have been paid. In March, 
1830, he seems in a letter to concede that 
something like $8000 was still due; so in 1830 
and 1831 that a considerable debt still existed. 
Indeed, he annexes a con-espondence with 
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Low, in 1832 and 1833, alter the breaking 
off with Almy, from which it seems that 
Low. though before denying lie was inter- 
ested, then set up to Lippitt some rights un- 
der the contract, but did not comply with 
the terms of the assignment by pajing half 
of the advance. In that correspondence he 
spealvs of Lippitt's paying the balance to him 
in February, 1832; then more in detail in 
October. 1832, and November of the same 
yrar; and April 20, 1833, it seems to be still 
unsettled, and a balance recognized by Lip- 
pitt as due. In 1835, also, it is testified by 
T. R. Hazard, that Lippitt and the defendant 
both admitted money to be due for the 
original advance. But the difficulty as to the 
part interest, set up by Low, probably was 
one cause, beside others before adverted to, 
which prevented the going on longer with 
Almy, and delayed a settlement of the bal- 
ance, tm the conflicting rights of Almy and 
Low were adjusted. It seems that, in 1835, 
a suit was instituted by T. 0. KendaU, as 
assignee of Low & Fenner, v. Thomas R. 
Hazard et al., which brought in question 
the title of Low to half the profits received 
by Almy, and it turned out to be defective, 
and he could not recover them. The cotton, 
in the mean time, was bought by himself, 
(Lippitt,) the defendant being his indorser. 

Another reason for not going on under the 
contract, though the machinery remained not 
paid for, as stated in another affidavit by 
Lippitt, was the advice of Almy, not to do 
it, as Almy probably had got nearly enough 
to pay his own advance for the double speed- 
er, (and that may be what he referred to in 
talking with Lippitt's son) and advised Lip- 
pitt that the other parties being bankrupt, 
he (Lippitt) might lose the cloth or the prof- 
its on what he let them have. But Lippitt 
did not pretend, then, that any more of the 
ori^al advance had been paid, than is now 
admitted by the plaintiff. Perhaps Lippitt 
could have sued R. G. Hazard or his as- 
signees, had he wished them to go on and 
furnish cotton and he furnish doth on the 
terms of the contract; and possibly thej 
might have been able to have compelled 
Lippitt to work up theh* cotton on those 
terms; or if not, to exonerate them from 
liability longer, to convey to him the ma- 
chinery, and to let them retake it, and there- 
fore lose the use of it, or the interest or Its 
value. Neither, however, seemed to move 
in that direction, and hence some counte- 
nance is given to the idea that the payment 
had been completed; and, without the coun- 
ter admissions and confessions concerning 
this, the rest might be sufficient to show it 
after so long a lapse of time. The defendant 
avers in his answer, also,— but it is supported 
only by the general facts just named, and 
C. Lippitt's evidence,— that little remained 
due to the plaintiflC, and that C. Lippitt there- 
fore informed the defendant, in Dec. 1835, 
when the mortgage was executed to him. 



that tlie original advance had been paid, 
and the title became good in Lippitt But 
from other averments in his answer it would 
seem, that he and the other mortgagees 
rather supposed that the plaintiff had for- 
feited or lost any title he otherwise might 
have had, by not recording what was re- 
garded by them as a mortgage to him by 
Lippitt. That is the chief reliance in the 
argument as well as answer; and, from 
other facts in the case, it would be probable 
that they knew the claim of Hazard & CJo. 
still to be due, and found, from the abrupt 
departure of one of the firm, who came to 
see about it, that a suit would be commenced 
for the machinery. Hence they had ex- 
ecuted the mortgage of this and other estate 
in haste to the defendant, a brother-in-law, 
and to others, in order to give them prefer- 
ences in his expected failure, and secure the 
property from the assignees of Hazard & 
Co., if they could, on the ground of so long 
possession tmdisturbed, or the invalidity of 
what they were advised was in law a prior 
mortgage, unrecorded. However the real 
truth may be as to the motives, that prompt- , 
ed to the mortgage to the defendant and 
others, by Lippitt, it is certain that, for any 
evidence which appears in the case, the 
plaintiff, as assignee of Hazard & Co. still 
had the legal title to the machinery, and that 
lippitt's interest at law was merely an ex- 
ecutory right, under a contract to have the 
machinery conveyed to him after paying the 
: balance due for the original consideration 
advanced for it; or, in equity, the rights of 
a mortgagor—a balance still unpaid. He or 
Wilbur, his assignee, must prove such a 
payment or tender of it before having any 
right, even in equity, to the title. In law, 
Uppitt could have no real title till an actual 
conveyance from Almy; and, instead of the 
weight of evidence on this point being In 
favor of the defendant, even If his answer on 
it be responsive to the blU, which is ques- 
tionable, it is the other way; and the pre- 
sumption, as just shown, from several lead- 
ing facts conceded, as well as positive ev- 
idence, is, that the debt had never been fully 
paid. As this then is deemed to be a mort- 
gage in equity, and mortgages must be re- 
corded in Connecticut if the mortgagee be 
not in possession, it becomes material wheth- 
er Wilbur then knew of these facts as to the 
title or not. His knowledge is controverted 
in the evidence, and denied in his answer. 
I have before suggested that he had notice • 
of It All the circumstances of the relation- 
ship, which existed between Wilbur and 
Lippitt, the consulting with him at first and 
throughout in respect to his business; WU- 
bur being his indorser and taking this mort- 
gage soon after Hiizard claimed the ma- 
chinery, and urged a settiement; and the 
reasons set up at first for avoiding Hazard's 
tltie; that his was a mortgage, but had not 
been recorded; all turn the scales in favor 
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of the probability of knowledge, sufficient at 
least to put him on inquiry, and bind him by 
any lien or title then outstanding. 

We have before shown that such a mort- 
gage is good against all having notice of it 
In all cases in England and in this coimtry, 
where there is a general provision, that a 
conveyance not recorded is void, it is either 
by a settled construction or express words, 
made void only as to thhrd persons, i. e. 
subsequent pm:chasers or creditors, without 
notice of the first conveyance. [Berry v. 
Mutual Ins. Co.,] 2 Johns. Ch. 603; [Bumpus 
V. Platner,] 1 Johns. Ch. 216; Colby v. Ken- 
niston, 4 N. H. 262. In France it was other- 
wise. Co. Ktt 290b, Hargrave's note; Wy- 
att V. Barwell, 19 Ves. 439. Having such 
knowledge, then, as to the existence of a 
mortgage, Wilbur cannot then, in law or 
equity, object to its not being recorded, and 
is bound by it and all its incidents and con- 
sequences, as if it was recorded. Hence 
he has only Lippltt's rights or interests, if 
he had this knowledge; or if he had not, 
and notice or knowledge was not necessary, 
he obtained merely lippitt's interests. 

Next, what was that interest? It was a 
right imder the contract to use the ma- 
chinery in conformity to the contract, and 
to have it conveyed to him on payment of 
any balance due on the advances made for 
it by Hazard & Co., and the plaintifif. In 
December, 1S37, without any evidence of any 
increased title or power over the machinery, 
except an increased lapse of time from three 
years to five since the machinery had been 
run under the contract towards paying the 
advances by half the profits, and which had 
conferred no additional title, nor created any 
bar or estoppel, the defendant undertook to 
sell the machinery outright to Morgan & 
Fanning. And he did this though notified 
In November, 1836, by R. G. Hazard, of the 
plaintiff's claims from him by assignment 
to the machinery, and refused to deliver it 
up on this notice. This eale was a tort or 
wrong, which would render him liable to an 
action of trover for the value, as did the re- 
fusal, on a demand made by the agent of the 
plaintifif, to deliver up the property in No- 
vember, 1836. 

The rule of damages In trover would be 
the true value of the machinery when sold, 
and Interest thereon given In the nature of 
damages, whether the value was more or 
less than the machinery sold for, or 
the interest more or less than any 
rents or use. But in equity the rule Is, 
treating the matter as a mortgage, to 
require Wilbur to pay only the bal- 
ance due; and hence, if less than the value 
of the machinery and interest since 1835, 
to let him have the benefit of it; but if not 
less, to return the machinery Itself; and if 
destroyed, then to pay its value and interest, 
unless Wilbur did not own the whole, or 
have the beneficial interest in the whole. 
In the supplemental answer in this case 



the statute of limitations is pleaded, and 
must be considered. It could properly be- 
ijin to run only from the demand and re- 
fusal or from the time of the sale. If 
tlie plaintiff choose to and legally could 
treat that as a tort. But the plaintiff 
does not choose to regard any prior act 
as a conversion, -without any removal of 
the machinery, or refusal to deliver It; 
and there is no evidence of any prior tort; 
the possession taken by Wilbur under the 
mortgage of Lippltt's interests not being 
necessarily a tort, but rightful, if meaning 
to use and account for it imder the contract, 
or pay the balance and keep it, and which 
was not rebutted to a certainty till the de- 
mand In 1836. The demand and refusal, 
therefore, are the first clear evidence of a 
conversion. St. John v. Standring, 2 Johns. 
470; [Vincent v. CorneU,] 13 Pick. 294; 
[Strickland v. Barrett,] 20 Pick. 415; 
[Oriental Bank v. Tremont Ins, Co.,] 4 Mete. 
(Mass.) G; [Vasse v. Smith,] 6 Cranch, [10 
U. S.] 226; [Bench v. Walker,] 14 Mass. 499; 
[Melville v. Brown,] 15 Mass. 82; Ang. 
Lim. 327, 328; [Callis v. Tolson.J 6 Gill & J. 
81; [Slaymaker v. Wilson,] 1 Pen. & W. 216. 
It was not six years from this demand till 
the service of notice of the filing of the bill, 
and hence the plea of the statute fails. It 
Is very extraordinary that such delay should 
have occurred after the demand and refusal, 
there having been four years previous, and 
then nearly six following It before suit; and 
no intimation transpired of any intervening 
claim, except a letter by tie plaintiff in 
1840, stating he was advised to sue. Per- 
sons who sleep over their rights in this way 
must expect embarrassment and doubts; and 
if they succeed at all, it will be only be- 
cause the law and the evidence seem to re- 
quire It, though always clouded and un- 
certain by such unusual i>rocrastinatIon. 
One may hold possession of mortgaged prop- 
erty so long, being the mortgagor, as to 
raise a presumption that the debt has been 
paid; but in case of real estate, It must be 
twenty years. Ang. Lim. 490; [Trash v. 
White,] 3 Brown, Ch. 291; [Marquis Chol- 
mondeley v. Lord Clinton,] 2 Jac & W. 179; 
[Christophers v. Sparke,] Id. 234; [Jackson 
V. Wood,] 12 Johns. 242; [Hughes v. Ed- 
wards,] 9 Wheat [22 U. S.] 497; [MoneU v. 
MoneU,] • 5 Johns. Ch. 283; [Giles v. Bare- 
more,] Id. 545. So If a mortgagee is in pos- 
session twenty years, the mortgagor cannot 
redeem, unless a dear admission is proved 
that It Is held for a debt still, and is not 
foreclosed. [BImendorf v. Taylor,] 10 Wheat 
[23 U. S.] 152; Ang. Lim. 448, 449; [Marks 
V. Pell,] 1 Johns. Ch. 594; [Jackson v. 
Shearman,] 6 Johns. 21; [Barron v. Martin,] 
19 Ves. 327. So if a debt be barred by the 
st'itute of limitations, it is still in existence 
to uphold a pledge, if the claim be not 
barred as to that. [Belknap v. Gleason,] 11 
Conn. 160; [Thayer v. Mann.] 19 Pick. 535; 
[Vice V. Thomas,] 2 Cox, Ch. 123; [Colby v. 
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Everett,] 10 N. H. 429; Aug. lAm. 77; 
ESpears v. Hartly,] 3 Esp. 81. So a debt 
may be barred by the statute of limitations, 
though secured by a pledge, so as not to sue 
for that debt, and be still good for the 
pledge. Slaymaker t. Wilson, 1 Pen, &, W. 
219. (Semb.) The better view perhaps is, 
that the debt itself is not barred If the 
mortgage is not Heyer v. Pruyn, 7 Paige, 
470; [Jackson v. Sackett,] 7 Wend. 94. 
Where tort will not lie on account of a 
shorter statute of limitations, assumpsit wUl, 
if the sale of the article was within six 
years, or an account has been rendered 
within that time; as the last takes it out of 
the statute. Ang. Lim. 76; [Hony t. Hony,] 
1 Sim. & S. 568; [WiUet v. WiUet,] 3 Watts, 
277; [Lamb v. Clark,] 5 Pick. 193, 285; 
[Martin v. Mayor, etc., of Brooklyn,] 1 Hill, 
545. 

I have spoken of Wilbur's being liable in 
trover at law, for converting this property, 
and of the rule of damages. But whether 
he coidd be adjudged in chancery to pay the 
balance of the debt due to the complainant 
from Lippitt, or restore the property, might 
in one view be questionable, if the debt is 
barred, as it would seem to be, independent 
of the mortgage, by the statute of limita- 
tions. The general rule however is, as just 
stated, that a debt secured by mortgage 
is not barred by the statute of limita- 
tions, if the remedy on or for the article 
mortgaged be not barred. See Ang. Lim. 
490, 500, 501. Here the remedy for the ma- 
chinery is not barred, though it would 
clearly be for the debt, except for the cir- 
cumstance just named, and on that see 
cases already cited. There doubtless are 
cases where in equity, tf the circumstances 
and responsibilities of parties have changed 
essentially by delay, though not long enough 
to bar a recovery imder the statute of limita- 
tions, it might show any relief in chancery 
-to be inequitable, even if jurisdiction was 
otherwise clear in it over the case; and if 
inequitable, that the case should be left as 
at law where we find it. Mason v. Crosby, 
[Case No. 9,234;] Tufts v. Tufts, [Id. 14,233;] 
Ang. Lim. 170. A court of chancery, or the 
court acting on Its chancery side, would say 
in such a case, It declined to interfere with 
extraordinary equity powers. In behalf of 
one who had slept over his rights so long 
as to render the enforcement of them in 
equity not equitable. 2 Story, Bq. Jur. §§ 
771, 770; [Heaphy v. HIU,] 2 Sim. & S. 29; 
Newl. Cont. 242. But, declining here to dis- 
pose of this case in chancery would have 
been injurious to the defendant, in having 
his question considered and decided for him, 
that the contract between Lippitt and R. G. 
Hazard & Co. was a mortgage, and would 
have made him liable at law absolutely for 
the whole value of the machinery and inter- 
est since the conversion. Whereas now if 
going on in chancery, and If held liable 
there, as seems on the whole case proper, 



it subjects him to pay only the balance of 
the debt, which may be less than the value 
of the machinery; and, If not less, subjects 
him only to retiu*n the machinery, and If 
that cannot be done, to pay only its value 
when converted, and interest since. Let a 
master then be appointed to ascertain the 
amount of debt due, and the value of the 
machinery when sold. 

The balance due to the plaintiff Is to be 
ascertained first, casting interest only after 
Sept. 1832, when Lippitt refused longer to 
go on under the contract The repairs de- 
volved on Lippitt and Wilbur, and the sur- 
plus of rents over what is allowed the plain- 
tlfC as interest, tm 1836, belong to the re- 
spondent In a bill in equity to compel 
the redemption of a mortgage on personal 
property against one who held possession of 
and claimed it, I see no objection to his be- 
ing required to pay in damages the value 
of the property, if it has been destroyed, and 
he does not prefer to pay the balance of the 
debt charged upon it [Wills v. Stradling,] 
3 Ves. 378; [Clinan v. Cooke,] 1 Schoales & 
L. 41; Warner v. Daniels, [Case No. 17,181.] 

But I do not propose now to settle the 
form of the final decree. Let one be entered 
on the points decided; and, after the report 
of the master, the rest of the remedy can be 
given In the shape of a specific performance 
of the original agreement required of Wilbur 
as assignee of Lippitt with 'inowledge, or to 
restore the property held in trust, which be- 
longs to the plaintiff; or to account for Its 
value, if not choosing to discharge the bal- 
ance of the debt which is an Incumbrance 
upon It 

[NOTE. This case was reversed, under title 
of Wilbur V. Almy, 12 How. (53 U. S.) 180, on 
the following grounds: (1) The assignment un- 
der which complainant claims was executed for 
the assignees of Hazard & Co. by R. G. Hazard, 
and was ratified by only one of the assignees, 
and there was nothing to show that Hazard 
had authority to act for the assignees, who must 
unite to pass any title to the property jointly 
held by them. (2) The evidence tended to show 
that the assignment to Almy was as collateral 
security for a debt due him by Hazard & Co., 
which debt had been fully paid by the profits 
on the contract before the commencement of 
this action.] 
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[1 Hask. 184.]* 
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SnippixG — Carriage of Goods — Uncertain 
Amount — Bdrdek of Proof — Bill of Lading 

— DESinRRAaE. 

1. UiH>n the charter of a vessel to carry a car- 
go of coal at a stipulated price per ton, the bur- 

' [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 

"[Affirmed by circuit court. Opinion not re- 
ported, and not now accessible.] 
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den rests upon the carrier to prove the quantity 
carried, and for that amount he is entitled to 
freight. 

2. The master should tender the shipper cus- 
tomnrF bills of lading when the cargo is on 
board. 

3. The master is not bound to sign bills of 
lading stipulating fireight on a fixed number of 
tons where the quantity is uncertain. 

4. He should tender the shipper the usual 
bills of lading specifying the quantity of cargo 
when uncertafn, as more or less. 

5. If the shipper refuses to take such bill, 
the master may deposit the same for him and 
sail, and upon arrival at the port of destination, 
after reporting to the consignees, may recover 
freight and damages, as demurrage, for any de- 
lay caused in discharging cargo for want of 
proper bills of lading to enter the same at the 
custom-house. 

In admiralty. Libel in personam by the 
owner of the vessel [the Alonzo] against [the 
Montreal Ocean Steamship Company,] ship- 
per of the cargo, to recover freight and de- 
murrage. The respondent by answer dis- 
puted the amount of freight demanded, and 
dented all liability lor demurrage. 

Almon A. Strout and George P. Shepley, 
for libelant 

Edward M. Rand and John Rand, for re- 
spondent 

FOX, District Judge. This Is a libel Insti- 
tuted by the owner of the barque Alonzo of 
Halifax, to recover from the Montreal Ocean 
Steamship Co. the freight on 1,034 tons of 
coal, brought for said respondent from Pictou 
to Portland, In Oct last at the rate of three 
dollars per ton, and also for ten days* illegal 
detention of the vessel at Portland, at the 
rate of fifty dollars per day. The answer 
admits the delivery of 955 tons of coal and 
the price per ton for the freight as set forth 
In the libel, but alleges that the quantity was 
to be estimated by the weight as shipped from 
the mines at PIctou, and that only 955 tons 
were so delivered, according to the mines* 
weight, and that they paid for no greater 
quantity. The evidence, as to the agreement 
made at PIctou for the transportation of the 
cargo, Is nearly aU In depositions, and hav- 
ing carefully read the same, I do not find 
that any such agreement was made as Is 
stated In the answer, and the owners are 
not by any contract restricted to the quanti- 
ty as estimated at the mines. The broker, 
who effected the charter of the barque on 
the part of the respondent states that at the 
time of the contract nothing was said about 
the mines* weight. The general rule is, that 
the carrier is entitled to pay for the quantitj- 
received on board and delivered, and that 
rule must govern In the present case. 

It does appear that the coal company at 
Pictou charged the steamship company for 
only 955 tons as put on board the Alonzo, 
but there is no positive testimony from any 
witness as to the exact quantity in fact 
shipped. No account is produced of the 
quantity delivered from day to day to the 



ship, nor has any one testified positively of 
his own knowledge of the quantity so put 
on board, but admitting that the agents of 
the coal company charged the respondents 
with only 955 tons, the manner, In which 
the quantity was arrived at, is not very cer- 
tain and satisfactory. The agent of the coal 
company says, there were no large scales 
for weighing coals at the mines, but that 
the government furnished the cars for trans- 
portation of the coal from the mines to Pic- 
tou over the government road, receiving a 
certain rate per ton for transportation, and 
also a royalty for the coal per ton. The ctirs 
were estimated to contain each five gross 
tons of coal, when loaded even with the top, 
and as a test of their capacity, the agent 
states that he once weighed out on a small 
scale five tons of coal at the mines, which 
just filled one of the cars level with the top; 
that the company Is now building a scale for 
the purpose of weighing coal and other mat- 
ters; that he saw a large number of the cars 
loaded with the coal, which was part of thfr 
Alonzo's car:go, and that the same were only 
flUed even with the top of -the car, and not 
heaped. There were sixty-one cars employed 
in transporting the coal from the mines to 
Pictou- The libellant states In his testimony, 
that he saw many of the cars so loaded, and 
that the same were heaped up with coal 
above the top of the car. It appears that 
the price of coal was only $2.25 per ton, and 
that one of the owners of the steamship com- 
pany Is a director In the coal company. Un- 
der these circumstances I do not apprehend 
the agents of the coal company would be 
very particular and etact In their loading 
of the cars. At beat this mode of ascertain- 
ing the quantity Is a mere approximation, 
and should not be conclusive upon the libel- 
lant but must be weighed In connection with 
the othOT evidence In the case, and it is 
in testimony, that before the barque left Pic- 
tou, this estimate was not satisfactory to 
the libellant, but was disputed by him, he 
claiming that there was a larger quantity 
on board, and this claim was admitted to 
be correct by some of those acting there in 
behalf of the respondents. The vessel, when 
she left PIctou, drew 18 1-12 feet of water. 
On a previous voyage, as testified by the 
master, he had carried a cargo of this same 
coal to Boston, the vessel being In the same 
condition and then drawing only 17 9-12 feet 
That cargo, he swears, was all weighed out 
in Boston, and the vessel delivered 1,050 
tons, and there is no contradiction of this 
testimony. 

The Alonzo arrived in Portland on the 2oth 
of October, but did not commence dischar- 
ging until the 4th of November. The customs 
officers took an account of the coal as It 
was delivered, weighing every day sixteen 
tubs. The whole number of tubs according 
to the Inspector's returns was 7.3S9, of which 
160 were weighed, giving an average of 313i^ 
pounds per tub, making an aggregate of 1,034 
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tons; and for this amount the llbellant claims 
to recover the freight at $3.00 per ton. 

It Is claimed by the respondents that this 
mode of determining the quantity is alilce 
uncertain, and but a mere approximation 
to the truth- To a certain extent this is so, 
but after all, it is the mode the govern- 
ment has adopted for ascertaining its duties 
on articles such as coal, salt, &c. The j 
whole of such cargoes are never weighed 
by the government officers, but from time to 
time, tubs full of these articles are weighed, 
and an average taken, a sufficient number 
being weighed to insure substantial accu- 
racy. In the present case double the usual 
number of tubs was weighed. It is well 
understood, that by this course the importer 
at least is not defrauded. The customs 
weigher in this case states, that he always 
makes a liberal allowance to the importer, 
deducting from five to ten pounds from the j 
actual weight per tub as indicated by the 
scale, on account of what may adhere to the 
tub. The government favors the importer, 
and does not receive the entire duty on any 
single pound. I believe no one in purchas- 
ing foreign coal would for a moment hesi- 
tate to take it at the government weight, i 
rather than have It weighed over by a city 
weigher. 

The minute book kept by ttie weigher of 
this and other cargoes of coal received that 
season by the respondent from Plctou is in 
evidence; and although the tubs vary In 
weight, as some tubs were In themselves 
heavier than otliers, yet, on the whole, there 
is not a greater difference than was to be 
expected, and on looking at the retunas of 
various other cargoes of this coal in this 
book, I find that the average weight per 
tub of nine cargoes was 312 1-5 pounds, 
and of the present cargo was 31314. show- 
ing that the weight and account must 
have been extremely accurate. This mode 
of determining the quantity of such car- 
goes, havhig been thus adopted by the gov- 
ernment without any complaint from im- 
porters, so far as appears, is to my mind 
much more satisfactory than that resorted 
to at Pictou, and when considered in con- 
nection with the amount of the other car- 
go weighed out at Boston, and also the 
offer proved to have been made by the llbel- 
lant to the agents of the respondent, to 
have this cargo of coal all weighed by a 
city weigher, the respondent to pay the ex- 
pense if the quantity overrun 955 tons, and 
the llbellant if it fell short, which was de- 
clined by the respondent I can have no 
doubt that the quantity was in excess of 
that amount, and well-known to be so by 
the agent of the respondent The burden of 
proof is on the llbellant to establish the 
quantity, and upon a careful examination 
of all the evidence, I am satisfied that at 
least 1,034 tons of 2,240 lbs. were delivered 
to the respondent 
After the vessel was loaded at Pictou, the 
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agents of the respondent proposed bills of 
lading and presented them to the master 
for his signature, and he declined to sign 
tliem, for the reason that the quantity of 
coal on board was stated at 955 tons, the 
words "more or less," which immediately 
followed in the printed form, being erased. 
The master under direction of the owner of 
the vessel, who was present declined to 
sign tbem, they supposing that they were 
concluded by the recital of the quantity in 
the bill of lading, and that they could not 
recover for any greater quantity, even if 
delivered by them at the port of destina- 
tion. The agent after this, presented to 
the master another set of bills of lading, 
describing the quantity on board as *'955 
tons more or less," but witti a marginal 
note, "that the coal was to be weighed at 
Portland at ship's expense." This set, the 
master also refused to sign, as such a condi- 
tion as that in the margin was not cus- 
tomary at Pictou. It was the duty of the 
master to ascertain the quantity of coal 
he delivered at Portland, but I think a 
clause of this kind is not usual, especially In 
a bill of lading of coal subject to duty, and 
of which the government without expense 
to the importer ascertiins the quantity, and 
I do not think that the company had a right 
to require any such condition to be inserted 
in the bill of lading. 

A bill of lading Is not conclusive as to 
the quantity of goods on board; it Is a sim- 
ple receipt open to explanation as between 
the master and the consignee, if owner. 
The master may, as against such consignee, 
ordinarily show any mistike as respects the 
quantity shipped, but in the present case, 
if the master had executed the first set of 
biUs, which were presented to him, I ap- 
prehend he would not have been at liberty 
to have shown on his arrival, that there 
were more than 955 tons on board, and he 
could not have received freight for all he 
should deliver. 

Having decided that there were more than 
955 tons on board, I thhik the master had a 
right to have liIs bills of lading so drawn, 
that they should not be evidence against 
him, that he had not any more on board, 
and I therefore think that the more correct 
bill of lading under all the circumstances 
was one in the form adopted by the master, 
and which was executed by him and left 
at Pictou before the ship sailed, with the 
agents of the respondent, describing the car- 
go as "955 tons more or less." That amount 
was the quantity which respondents' agent 
claimed to be on board. On the other hand, 
the master claimed a greater quantity, and 
as it has turned out his claim was well 
I founded. A bill of lading reciting that quan- 
tity, but so qualified as not to throw the 
burden, of that amount on the respondent, 
but leaving it to be determined by the re- 
sult, was all that the respondents had a right 
to require, unless it should turn out there 
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was exactly that precise amount on board, 
or the master had agreed to be bound by the 
mines' weight; and I am of the opinion that 
the master, in executing the bills of lading 
as he has testified, did all that could be fairly 
required of him. He thereby furnished the 
respondents with as accurate a document as 
he well could, and one which was in accord- 
ance with the contract of affreightment He 
was entitled to demand freight on all he car- 
ried and delivered, and the respondents* agents 
had no right to insist on a bill of lading 
evidencing any different agreement. If the 
master had been truly informed of the pre- 
cise quantity on board, it would have been 
his duty to have so stated, but he was not; 
on the contrary the respondents insisted on 
there being a much smaller quantity, and 
that he should so certify by his bill of lading, 
and that it should be so woi-ded as to con- 
clude him on this question of quantity. They 
demanded of him a written contract entirely 
different in its legal effect from that which 
the original contract justified; they were In 
my view clearly in the wrong, endeavoring 
to bind the mast«r to carry 1,042 tons,* aa 
and for 955, and to receive pay only on the 
smaller quantity, which he had never agreed 
to do. 

The bills of lading, executed by the master 
and left by him with the respondents' agents 
at Pictou, were all they had a right to re- 
quire, and it was their duty to have received 
them and forwarded them to the respondents 
at Portland. They were the true evidence of 
the contract as made, allowing the master to 
receive, and binding the respondents to pay 
lor all the coal shipped and delivered; and 
they were In such a form, as would at once 
have been received at the custom house in 
this city, as the proper ship's document to 
accomnany an entry of the merchandise. 
The bills of lading, so executed by the mas- 
ter, were not forwarded to Portland, but the 
two, which the master had declined to exe- 
cute were forwarded to the respondents' 
agent here, and when he was notified by the 
master of his arrival and readiness to de- 
liver the cargo, they were presented to him 
for signature, and he was required to execute 
one of them, which he again declined. I 
think he was fully justified in so doing, and 
that this demand was quite unreasonable. 
The cargo was not entered at the custom 
house until the 4th of Nov., and of course 
no permit for its discharge could be obtained 
until that time. The excuse is, that the re- 
spondents had not the proper documents 
with which to enter the cargo, not having 
any bill of lading executed by the master. 
If so, whose fault was it? The master, 
before he sailed, had executed bills in such 
a form as they had a right to require of him, 
and they should have been sent to Portiand 
instead of those which were not executed. 
The master is under no obligation to e3:ecute 
more than one set of bills of lading. It is 



not only tmusual for him to do so, but is 
quite improper on account of their negotia- 
ble character, and danger attending their 
transfer. The master, notwithstanding the 
neglect of the respondents to be provided 
with one part of the bill ,of lading which he 
had executed, offered to furnish the respond- 
ents* agent with the master's part of the set 
which he had retained, that they might use 
it in entering the cargo; but this was unrea- 
sonably refused. The difficulty in this case 
has partly originated from a phrase which 
has been frequentiy used in this trial, "the 
shipper's bill of lading," and which Is In a 
legal point of view quite incoiTect. There 
is in law no such document as a "shipper's 
bill of lading." No doubt tiie shipper fre- 
quentiy fiUs up the blank biU of lading for 
the master, but It is the master's bill, and 
not the shipper's, and In law it is presumed 
to be the act of the master; if accepted by 
the shipper, then it is of coxirse evidence of 
the contract as against him; but it is never 
signed by the shipper, and he had nothhig 
to do with its preparation. It is a document 
which is required of the master as evidence 
of his contract, and if it is In accordance 
with the contract, the shipper is bound to 
receive it It is no part of the shipper's 
duty to prepare it for the master. 

The delay in this case from Oct 25th to 
Nov. 4th was unreasonable, and without 
excuse, and I think the respondents are 
answerable for damages. They, however, 
should be allowed a reasonable time for en- 
try and payment of duties after the vessel 
was reported to them. The master made re- 
port on Monday, Oct 2Gth. I think that they 
should have been in readiness for dischar- 
ging the vessel on the morning of Thursday^ 
and I shall allow damages from that time. 
The permit was obtained the next Wednes- 
day. I allow five days' detention at $50 per 
day, $250, and balance of freight on 79 tons 
at $3 per ton, $237; the respondent having 
brought into court the freight due on 955- 
tons, which was received by the libellant 
without prejudice. Decree accordingly. 



Case ^o. 268. 

The ALONZO. 

[3 Ware, 318.? 

District Court, D. Maine. July, 1865.* 

'Seamen— Wages — Incapacitt —Leaving Vessei^ 

1. The master has a right to disrate a sea- 
man for incapacity, and in proper cases he wilJ 
be justified in doing it 

[Cited in The Topsy, 44 Fed. 634.] 

2. But the seaman does not forfeit, neces- 
sarily, all claim for wages, but if he continues 

^[Reported by Edward H. Daveis, Esq.} 

'[Affirmed by circuit court in Bush v. The 
Alonzo, Case No. 2,223.] 
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in the ship and is put to other duties, he shall 
be paid reasonable wages. 
[See Wheatley v. Hotchkiss, Case No. 17,483; 

The Blohm, Id. 1,556; Knee t. American 

Steamship Co., Id. 7,877.] 

3. A seaman is justified in leaving a vessel 
for just fears for his. personal safety. 

[In admiralty. Libel by WiUiam Bush 
against the schooner Alonzo, Cl'homas Hag- 
get, claimant,) for wages. Decree for libel- 
ant This cause "was afterwards taken to 
the circuit court by the claimant, and the 
judgment was affirmed, under title of Bush 
V. The Alonzo, Case No. 2,223.] 

G. P. Talbot, for libelant 

J. H. Drummond, for respondent 



WARE, District Judge. The schooner Al- 
onzo, of about 205 tons burthen, sailed from 
OardifiP, in Wales, In the early part of De- 
cember, 1864, with a crew of ten men all 
told, that is, a master, two mates, a stew- 
ard and cook, and six men before the mast, 
for Nassau in the West Indies (to any port 
in the West Indies), or any port of Amer- 
ica, and to his final port of discharge in 
any part of the British Provinces in North 
America, the whole term not' to exceed 
twelve montha Bush sailed in her as cook 
smd steward at four pounds per month, 
wages, and joined the vessel on the 7th of 
December. On her passage out to the West 
Indies, the ve^el had an unusually rough 
time- There was a constant succession of 
heavy winds, amounting often to gales and 
squalls. This kept the sea exceedingly 
rough, and the vessel bfiing of small size, 
she of course partook of the motion of the 
water and was continually tossed In every 
■direction, keeping eveiything on board in 
constant agitation, and sometimes shipping 
water to an inconvenient extent Her sails 
were some of them rent and her hull strained 
so that she leaked considerably, and she 
was at this time short of provi^on, so that 
on the 5th of February, being th«i near Ha- 
vana, and that port more accessible, she bore 
away for it and finally succeeded in reach- 
ing it in safety. After she had discharged 
her cargo and repaired damage, she went 
to Tampico, back to the West Indies, and 
finally to Portland, where Bush left the 
vessel, and now sues for his wages. On the 
7th of January, about one month after she left 
Cardifif, Bush was disrated from the office 
of cook and steward for which he shipped, 
put out of the galley, and another person 
appointed in his place, and It appears from 
the master's account that at Havana he 
applied to the British consul, at that port, 
to dismiss him from the ship; but was in- 
formed that he must carry him on the voy- 
age and not dismiss him but within the 
British provinces. During the whole voy- 
age to Havana, after he was disrated, to 
Tampico, back to the West Indies and to 



Portland, where he finally left the vessel. 
Bush did, and was required to do, duty aa 
a common seaman on board the vessel. He 
did not ship as a seaman and did not pre* 
tend to understand the duty of a seaman. 
Personally he was imder size, weak, par- 
tially deformed, and incapable of the hard 
duties of a seaman. Accordingly he was 
put to yarious service. Sometimes he did 
duty as a seaman, sometimes woriced In the 
galley and performed such service as he 
was put to, nor was there any complaint 
made that he did not usually do willingly 
what he was ordered to. 

On the arrival of the vessel near Port- 
land, he was told by the master that he 
must run away. The master, by his own 
account, was told by the British consul, that 
he could not legally discharge him but in 
the British provinces. And this informa- 
tion was accompanied by threats of per- 
sonal ill usage, even to that of taking his 
life if he continued in the vessel. This was 
done when two of the seamen were near 
enough to hear him, and their testimony 
fully confirms Bush's stafement, and Bush 
solenmly declares that he was afraid to re- 
main from an appFehensi<Hi of what the 
master might do. Taking this order, with 
the threats with which It was accompanied, 
and the roaster's severity during the voy- 
age, for he had been particularly severe to 
this man, and, on one occasion, was pun- 
ished for a slight fault or, according to 
Bush, for none at all, with such severity 
that he did not get over it for two or three 
weeks; with his habitual strictness, and 
great strength compared with the feebleness 
of Bush, it cannot be said that his fears 
were altogether groundless.' The master 
says that this order to abandon the vessel 
was revoked, bat he admits that it was given, 
and adds that he offered to pay his passage 
to St John. Admitting It to be so, this 
would not diminish the fears of Bush, and 
the master well knew that by deserting 
the ship. Bush would forfeit all claim to 
wages during the voyage. Under all the 
circumstances, I think Bush had Just cause 
for leaving the vessel and demanding his 
wages at this place. For one month, when 
he served as cook, I shall allow him, at the 
contract price, four pounds and for the resi- 
due of the time when he served as a sea- 
man at three pounds^ The master has an 
undoubted power of disrating a seaman. 
Every man engages for his own ability to 
'do the duties for which he contracts. The 
master of the vessel Is necessarily the Judge 
of his competency In the first instance, but 
he decides, subject to have his decision re- 
viewed by the proper authorities on shore. 
The master, without doubt, was dissatisfied 
with the cooking; at the same time it Is 
true, according to all the proof, that while 
Bush was cook the weather was extremely 
tempestuous. The vessel being small had 
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macb motion, and the cook had hardly a 
fair opportunity of doing his business sat- 
isfactorily. But, allowing him to he disrat- 
ed reasonably, there is no reason that he 
should not be paid for the actual service he 
performed in tie ship during the residue of 
the voyage, while he remained in the ves- 
sel. Decree for libelant accordingly. 



ALPHONSO, The, (WILLIAMSON v.) 

[See Williamson v. The Alphonso, Case No. 
17,749.] 



Case No. 269. 

ALRICKS V. SLATER et aL 

[1 Cranch, C. C. 72.]* 

Carcuit Court, District of Columbia. March 
Term. 1802. 

PiiiiAsiKOs — Demuebbr— WithdbawjlL op Plea. 

The court will not 'permit a plea to the merits 
to be withdrawn to enable the defendant to de- 
mur specially. 

[See Deakina v. Lee, Case No. 3,697.] 

Debt; plea, payment; replication and issue. 
The defendant Slater only was taken. The 
penal bill upon which the action was 
brought, was signed "David Slater & Co." 
and a seaL 

Gantt, for defendant, moved for leave to 
withdraw his plea of payment, and demur 
to the declaration; because a seal affixed for 
David Slater & Co., by one only of the part- 
ners, Is the seal of him only who affixed It 

THE COURT refused. 



Case No. 260. 

In re ALSBERG et aL 

[9 Ben. 17.]* 

District Court, S. D. New York. Jan. 1877. 

VOLUNTABT BANKEUPTCT—AuJUDICATrON— COM- 
POSITION. 

Where a petition in voluntary bankruptcy was 
filed, and the debtor thereafter, before an ad- 
judication, began proceedings for a composition 
under the Act of June 22d, 1874, an adjudica- 
tion ought not to be made merely because cer- 
tain creditors ask for it, if the debtor does not 
ask for it. 

In bankruptcy. Albert Alsberg and Jo- 
seph Jordan had filed a peuuon in voluntary 
bankruptcy. Befwe an adjudication of 
bankruptcy was made, they commenced pro- 
ceedings for a composition under the act of 
June 22d, 1874, [18 Stat 178, c. 390; repeal- 
ed June 7; 1878, 20 Stat 99.] Certain cred- 
itors applied to the register to make such ad- 



'[Reported by Hon. William Cranch. Chief 
Judge.] 

'[Reported by Robert D. Benedict, Esq., and 
Benj. Lincola Benedict Esq., and here reprint- 
ed, by permission.] 



judication. The debtors opposed it. Th^ 
register decided that he had the right to 
make such adjudication and that it was his 
duty to do so, if the proof before him was 
sufficient Before he did so, the question 
was certified to the court 

W. B. Hornblower, for creditors. 
A. Blumenstiel, for debtors. 

BLATCHFORD, District Judge. WhUe 
there Is no want of power, perhaps, to make 
the adjudication, I do not think It ought 
to be made unless the debtors ask to have 
It made, this being a volimtary case, If pro- 
ceedings for a composition have been com- 
menced by the debtors, under the act of 
1874. 



Case No. 261. 

In re ALSBERG. 

[16 N. B. R. 116.] 

District Court D. Delaware. Jan. 6. 1877. 

Circuit Court D. Delaware. June 29, 1877. 

BaNKRDPTCT — NONDISCHARGEABLE DeBTS — Ar- 

BEST OP Bankrupts — Conflicts with State 
Courts— Evidence "i*i*- 

[L Where A. purchases a stock of goods, in- 
tending not to pay for them either in whole or 
Arf r^*.^%«R7^*^ a debt by fraud," within 
tlS^^^' i^^h Pi^o^i^ing that, as to debts so 
dffich 1 ^^^'^''"P*^ ^^^* ^0* ^^ enUtled to a 

^J^\. Where, pending banliruptcy nroceedinea 
?A?^°^"'P^ is arrested on proems in aTaS 
rt;J^«^^ l^^^ ^^^^' ^^ a <^e^t from which 
^^^^^^"'^P^^^v^.^t entitled to a discharge, 
(Kev. St. §5107,) because contracted in fraud 
(section 5117,) he will not be entitled to a re^ 
lease on habeas corpus, on the ground that the 

itIsSn bSr^u?ic?]^ P'"^"^^^ *" ^' P'^^^- 
[3. In such case, in determining whether the 
5S*^k7^^^ 1° ^^tracted in fraudT the court is 
not bound by the case made in tlJe state court 
i^} ^ay consider all legal evidence brought be^ 
tion 1 *^ ^°^ quarter bearing on the ques- 

gUpproved in Re Van Buren, Case No. 16,- 

[Peatlon by. Martin Alsberg, a bankrupt 
for writ of habeas corpus. Denied on Jan- 
uary 6, 1877. Bankrupt petitioned for a re- 
hearing on May 8, 1877. Denied on .Tune 15, 
1877. Petition of the bankrupt to set aside 
orders of district court denied by chrcuit 
court on June 29, 1877. 

[The bankrupt who had failed as a dry- 
goods merchant in 1873, settled with his 
creditors, and resumed business in Septem- 
ber, 1875, when he purchased about ?9,000 
worth of goods. In January, 1875, he sold 
a house for $1,500; and in June, 1875, he 
sold another, and took §3,000 cash, and a 
mortgage for §500, which mortgage he subse- 
quently sold. March 4, 1875, he sold another 
house to one Rehfuss, and took $2,500 cash, 
and a mortgage for §2,000; and on March 25, 
1876, he sold his last house for $1,242 cash. 
When purchasing in July and September, 
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1875, and in AprU, 1876, lie made certain 
representations. By making large sales, pay- 
ing aU bills in 10 days," and obtaining dis- 
counts, he re-established his credit, and ptu-- 
chased closely till April 24, 1876, when he 
began to purchase freely and even recklessly. 
He failed July 12, 1876, and a meeting of 
bis creditors was called for July 18tb, at 3 
P. M. In September, 1875, the bankrupt 
gave bis mother-in-law, Rosa Buxbaum, a 
judgment bond for §4,200, which was en- 
tered the day of his failure, and on which 
execution was issued, and placed in the 
hands of the sheriff, at 10 A. M. on July 18, 

1876. The report of the bankrupt to his cred- 
itors showed his liabilities to consist of book 
debts, $13,094.90; and Buxbaum judgment, 
$4,200. His assets consisted of accounts due, 
$4,000; the Behfuss mortgage, $2,000; and 
stock on hand, $8,000 or $9,000. No arrange- 
ment having been made at the creditors' meet- 
ing, the bankrupt continued to sell until the 
sheriff took possession, in October. The 
goods were sold in bulk by the sheriff on 
October 20th to Albert Alsberg, for $3,500; 
and he resold them the same day to the 
bankrupt's wife for the same price, and took 
seven promissory notes from her in pay- 
ment.] 

Charles B. Lore, Sam'l M. Harrington, and 
J. H. Hoffecker, for creditors. 

William G. Whiteley and Anthony Higgins, 
for bankrupt. 

BRADFOBB, District Judge. The peti- 
tioner, Martin Alsberg, in this habeas corpus 
case, has been imprisoned in the common 
jail of New Castle county, on certain writs 
of capias ad respondendum issued out of the 
superior com't of the state of Delaware, at 
the instance of creditors of the said Alsberg 
in Philadelphia, Pa. Under a late act of 
assembly of the state of Delaware, abolish- 
ing the use of these writs in civil actions 
generally, the exception is made when the 
plaintiffs file written affidavits of fraud, 
stating, in the language of the act, "that to 
the best of his or their belief the defendant 
had absconded, or is about to abscond, from 
the place of his usual abode, or that the de- 
fendant is justly indebted to the plaintiff in 
a sum exceeding fifty dollars, and that he 
verily believes the said defendant has secret- 
ed, conveyed away, assigned, or disposed of 
either money, goods, chattels, stock securi- 
ties for money, or other personal estate or 
real estate of the value of more than one 
Iiundred dollars, with intent to defraud his 
creditors, and shall moreover in such affi- 
davit spedfy and set forth the supposed 
fraudulent transactions." After Martin Als- 
berg (the petitioner for discharge under the 
writ of habejts corpus) had filed his volun- 
tary petition as a bankrupt, and the j\u:is- 
diction of the United States district court 
for this district had attached to all persons, 
matters, and things having any relation to 
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the estate of the bankrupt, he was taken 
on these writs, Issued imder the authority 
aforesaid, and grounded on the affidavits re- 
quired by law which justified their issuance. 
Under these circumstances, the petitioner 
has invoked the aid of this court to re- 
lease him from imprisonment, on the ground 
that he would have a right to be discharged 
from these debts under his certificate of dis- 
charge in a court of bankruptcy, and that 
to permit his imprisonment, after the jm-ls- 
diction of the bankrupt comrt had attached, 
would be unjust to the petitioner, and defeat 
the purpose for which the bankrupt law was 
enacted, and in violation of the following, 
viz.: 

Section 5107, tit 61, Bankruptcy Revised 
Statute of the United States: "No bankrupt 
shall be liable, during the pendency of the 
proceedings in bankruptcy, to arrest in any 
civil action, unless the same is founded on 
some debt or claim from which his discharge 
in bankruptcy would not release him." We 
turn to another part of the act, and we find 
the character of the debt which will not be 
discharged, in these words: In section 5117, 
tit. 61, c. 5, Rev. St., it is provided: "No 
debt created by the fraud or emb^zlement 
of the bankrupt, or by his defalcation as a 
public officer, or while acting in any fidu- 
ciary character, shall be discharged by pro- 
ceedings in bankruptcy, but the debt may be 
proved and the dividend thereon shall be a 
payment on account of said debt" So that 
we are brought directly to the question, 
Were these debts on which these capiases 
have been Issued "created by the fraud of 
the bankrupt," or not? There is no proof 
going to show embezzlement or abuse of a 
fiduciary trust, either public or private, and 
as these are all the delinquencies enumerated 
in the statute which give the debt such a 
character as to forbid its discharge, we must 
confine ourselves to that simple Investigation 
—fraud in the bankrupt in creating the debt. 
If there was such fraud, then a certificate of 
discharge will not free him from the debt, 
and by the terms of the bankrupt act (sec- 
tion 5107, above quoted) he is not freed from 
arrest by the state courts in civil suits. If 
there was not such fraud, then he will bt 
discharged, for it is then such a debt as 
would be discharged by the certificate of 
discharge granted finally to the bankrupt 

Were these debts created by the fraud of 
the bankrupt? There is no principle of law 
or equity more universally acceded to than 
"that fraud is never to be presumed." It 
must always be proved, and when the mat- 
ter of a man's personal liberty is in issue, 
it ought to be convincingly proven. And 
yet fraud is of such a character, lies so 
bui-Ied up in a man's secret intentions, as 
to be inaccessible to ordinary observations. 
It would defeat its own purposes were it 
outspoken, and hence secrecy is Its favorite 
hiding-place. Fraud is a deceit practiced to 
another man's disadvantage; there must be 
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sn intent to mislead, carried into operation 
by some act, on whicli the deceived party 
rests to his own detriment. Human courts 
do not attempt to punish men for wicked 
intentions which have never been acted on. 
Such sins of intent are reserved for punish- 
ment by a High Tribunal, of greater justice 
and penetration than earth can furnish. 
There is no distinction between a fraud 
proven in a coxjrt of law and a fraud proven 
in equity. For while courts of equity fur- 
nish greater facilities for discovering and up- 
rooting fraud than courts of law, yet when 
once proven in a court of law, it is equally 
damaging to the perpetrator. Now in proof 
-of fraud, as its essence is in the "scienter," 
the "animus," the "evil intentions," things 
that cannot be seen or heard and are not cogni- 
zable by the senses, we are to talie into con- 
sideration the declarations and conduct be- 
fore, at the time, and after the alleged fraud- 
ulent act (and a- wide latitude of investiga- 
tion Is to be allowed), and from these decla- 
rations and this conduct we are to draw our 
Inference as to the existent or non-existent 
fraud at the time of the purchase of the 
goods in question. Slight evidences of fraud 
will not suffice. They must be convincing. 

It is contended by the creditors that the 
bankrupt contracted these debts by practic- 
ing two distinct forms of fraud: 1. By false 
representation of his available means to pay 
any indebtedness he might incur, which oper- 
ated on the vendors ns inducement to make 
the sales, and without which they would not 
have made them," and 2. By fraudulently in- 
tending, at the time of these purchases, not 
to pay them in whole or in part. 

It is not pretended that false representa- 
tion of means for the payment of debts were 
made to more than three creditors, viz.: 
Hood, Bonbright & Co., Langfeld, Lichten 
& Co., J. T. Way & Co. And were .this the 
only form of fraud practiced, I should dis- 
charge the petitioner, from arrest in all 
cases except in those above named. Now, 
how far have false representations of avail- 
able means made to these creditors induced 
them to sell the goods for the price of which 
they have brought suits in the superior 
court? The first statement of this kind was 
made to Mr. Crow, between the 1st of April 
and May, of the year 1876, in the railroad 
cars, between this place and Philadelphia. 
Mr. Crow was the traveling and selling agent 
of this firm. Alsberg said "he could pay 
two dollars to every one he then owed." 
In July, 1875, Alsberg said to Benj. H. 
Cregor, who had charge of the credit de- 
partment of this firm, that "he held real 
estate worth near twenty thousand dollars." 
Mr. Cregor said that his credit was based 
on this representation then made. About 
two months before the failure, Alsberg said 
to Robert Mills, salesman for Langfeld, Lich- 
ten & Co.: "You ought to sell me cheap, 
for I (referring to the failure of Mr. Wain- 
right) am worth two dollars for every one 



I owe." About this time, as it appears, he 
stated to Henry M. Rosenbaum, the finan- 
cial manager of the last-mentioned firm, that 
he was worth twenty-five thousand dollars, 
"you need have no fear of me" (commenting 
on Wainright's failure), and stating that he 
had a couple of properties in Wilmington. 
Witness then stated that he would have 
sold if he had stated nothing about his 
property. Witness afterwards modified this 
statement and said: "The efCect of this 
statement as to properly then made prevent- 
ed me from making future inquiry, which 
if I had made and had found his statements 
false I would not have given him the subse- 
quent credit I did." He fm-ther said: "I 
cannot say that I mentioned this conversa- 
tion as to the property to any member of 
the firm. I understood the two properties 
to be part of the twenty-five thousand dol- 
lars." He said on one occasion that he had 
a property on King street wortb twelve 
thousand dollars. The exact date of this 
conversation is not on my notes— he said 
this to William Marter, salesman for J. T. 
Way & Co. Marter says his line of credits 
was due altogether to his statements— he 
did not after modify them. 

These by my notes constitute all the cases 
of -false representations as to the value of 
his property. It is true that these state- 
ments are materially untrue. They doubt- 
less assisted the vendors In making up. their 
minds to give the credit they did, in cases 
where the information had before been- com- 
municated to them. But when the purchas- 
er had for a considerable period of time 
bought freely, and commended himself to 
their confidence by extraordinary promptness 
of payment (as is testified to on all sides), 
would they have refused these last credits, 
if they had heard nothing of Alsberg's pi:op- 
erty? The fact is, Alsberg had gained the 
trust of these creditors by his prompt pay- 
ments, and they solicited his purchases (as 
was most natural and legitimate). Mr. Ro- 
senbaum said he would have sold if he had 
heard nothing of Alsberg's property, and this 
is inconsistent with the attempted modifica- 
tion of that answer, to wit: that without 
this statement he would have started an 
inquiry as to Alsberg's means. This could 
not be, for if he had sold, he would have 
given the credit, and it would have been 
too late. Nevertheless, whatever may be 
om: opinion as to the desire of these firms 
to sell to Alsberg, two of these witnesses for 
the two firms of Hood, Bonbright & Co., 
and J. T. Way & Co., viz.: Cregor and Mar- 
ter, explicitly say that the line of credit 
of these firms was due to, and based on Als- 
berg's statements as to his property— and 
on this testimony we must rest as true and 
say that fraud in the shape of false repre- 
sentations in these cases has been proven 
—false represenun.u)ns to the financial mem- 
ber in the one instance and to the sales- 
man in the other— and were this the only 
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fraud the petitioner would be discharged 
from arrest in all but these two suits. But 
on a careful examination of the testimony, 
I am compelled to decide as a fact proven 
convincingly, that the petitioner for dis- 
charge intended at the time he purchased 
these goods, for the price of which the ar- 
resting creditors have brought suit, not to 
pay for the same, either in whole or in part, 
it is immaterial which. 

I shall not enter into the testimony in de- 
tail, but shall speak of the prominent facts, 
which, taken altogether and in their natural 
relation to each other, have produced this 
conviction. 

1st. The greatly increased later purchases 
in the months of April, May, and June, 
1876, by which he stocked his store to re- 
pletion, which cannot be accounted for by 
any ordinary hypothesis of the necessities 
end demands of the trade. It is in evidence 
that business was materially falling off; or- 
dinary prudence and commercial integrity 
should have induced diminished instead of 
increased purchaser's obligations. 

2d. The whole manner, demeanor, and con- 
duet of Alsberg to his creditors was indica- 
tive of fraud perpetrated and fraud intended. 
It is true, by the proof in this cause and 
Alsberg's own confession, that he was much 
more than solvent when he offered the for- 
ty per cent, to his creditors. He stated 
that his stock was worth eighteen thousand 
dollars to one witness. He stated to anoth- 
er that it was worth fifteen hundred dollars. 
Mr. Albertson, an exceedingly careful and 
reliable witness, said that on the 18th of 
July, at the meeting of creditors, the stock 
in store was worth fifteen thousand. Free- 
man, Alsberg's clerk, placed it from thir- 
teen to fifteen thousand. Mr. Crow also plac- 
ed it about fifteen thousand shortly before 
the creditors' meeting. Now place this stock 
at the lowest figure, two thousand lower than 
the estimate of Albertson, say. .§13,000 

Then add 2,000 bond. 

(Returned as assets) due him 
per J. Buxbaum 2,500 bond. 
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And we have the total 17,500 

The creditors' debts were but. . .13,000 



Leaving a balance of $4,500 

in Alsberg's favor. No wonder the creditors 
would not accept an offer made imder such 
an exhibit. 

3d. There Is a manifest disappearance of 
a large mass of valuable merchandise, be- 
tween the failure, 18th July, 1876, and the 
day of sale, 20th October, which is utterly 
unaccounted for. Now there is just the dif- 
ference between fifteen thousand, as esti- 
mated by Albertson and others as its value at 
ISth July, and two thousand, as valued on the 
day of sale by Mr. Meehan, an experienced 
and skillful merchant, viz.: the sum of thir- 
teen thousand— a difference of sixteen thou- 
sand, if estimated at eighteen thousand— the 



value admitted by Alsberg on one occasion. 
Now, it must be remembered that, from the 
time of this failure, none of these many 
creditors ever received one cent on their 
claims. He then owed no other debts, except 
two or three hundred dollars, which he paid 
off. What has become of these goods; and, 
if sold, what has become of the money— 
where is it, who has it? Mr. Alsberg can 
explain, and he does not offer to do so. He 
sits by, day by day, and hears himself de- 
nounced for vile fraud, and he opens not 
his mouth in his own defense. He has a 
right to demand to be sworn to vindicate his 
character. The United States, with liberal 
policy, in furtherance of justice, permits all 
persons to be witnesses in their own favor 
except in crimmal cases. What would a 
man, conscious of rectitude, do In defiance 
of a battery of sharp cross-examining and 
torturing lawyei-s? There is only one Infer- 
ence to be drawn from this silence, and that 
is fraud. 

4th. The circumstances connected with the 
execution of the judgment bond to Bosa 
Buxbaum, and the consideration therefor, 
are, to say the least, suspicious. The levy 
on the goods before petition in bankruptcy, 
and without making a trust for the benefit 
of his creditors, shows shrewd management 
to defeat the rights of creditors. In which 
Alsberg was certainly engaged as a party. 
From these and other considerations which 
might be mentioned, I believe that Alsberg, 
when he bought these goods, did not intend, 
either in whole or in part, to pay for them. 
And if such be the fact, what is the law aris- 
ing on that fact? The conclusion to which 
I arrive, from reason and the slight exam- 
ination of authorities I have been enabled to 
make, is that when A, at the time he pur- 
chases a stock of goods of B, Intends either 
in whole or in part not to pay for them, 
he commits a fraud, and In the language 
of the act of congress has "created" a "debt" 
by "fraud." B certainly understands that 
A means to pay for his goods. He promises 
to do so. This promise is of the essence of 
every such contract B would not think 
of selling if he supposed that A bad not made 
a bona fide promise to pay, and he parts 
with his goods on the strength of this prom- 
ise. He acts on a promise made. It is not 
false representation by words, but it is de- 
ception by concealing an Intention he enter- 
tains, which. If communicated to the seller, 
would at once determine him not to part 
with his goods. The law on this subject is 
laid down by the supreme court of New 
Hampshire, from which I wiU quote. Ste^v- 
art V. Emerson, 8 N. B. K. 462. Under this 
impression of the facts of this case and the 
law arising thereon, I must remand the pe- 
titioner to the custody of the sheriff of New 
Caatie county. 

BRADFORD, District Judge, [on petition 
for rehearing.] I have given attentive consid- 
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cratlon to thf* nr;nimeuts on a rehearing of 
the habeas corpus case hitherto decided by 
\m\ 1'lu* grounds urijed by the petitioner's 
counsel for the discharge of the prisoner, 
and an injunction against all proceedings 
against him until tlie question of his dis- 
ohtu'ge in bankruptcy shall have been deter- 
mined, Tvere twofold. 

1st, That the court could inquire into no 
other question than the provability of the 
debt, that there wns no doubt of that fact, 
and therefore that the coiu't erred in refus- 
ing to discharge the prisoner. 

2d. That if the prisoner was liable to ar- 
rest under § 5107, Rev. St, there was no 
such legal proof of that fact adduced before 
the court as to justify it in remanding him. 
This is the substance of the objection to the 
act of the court expressed in a few words. 
In Re Robinson, [Case No. 11,930,] Judge 
Nelson decided that the various sections of 
the Bankrupt Law must be construed to- 
gether; that by the 21st section of the bank- 
rupt law, (corresponding to 5105, Rev. St,) 
standing alone, one who had proved a debt 
was denied the right of maintaining a suit 
at law or equity for the same against the 
bankrupt, and waived all right of action and 
suit against him, and all proceedings and 
judgments begun should be deemed dis- 
charged. But, says he, this section must be 
construed In connection with the 33d section, 
(section 5117, Rev. St.,) making all debts 
contracted In fraud binding on and unne- 
leased against the bankrupt, notwithstanding 
his discharge. Under the one section, if the 
creditor has proven his debt, his debt is dis- 
charged and any judgment obtained there- 
on. Under the other, the debt being prov- 
able, and, In the case reported, actually 
proved, it having been contracted In fraud, 
Is not discharged; and where bankrupt was 
In prison on an arrest for such a debt, the 
court i-efused to discharge him or to r^ease 
the baiL Says Judge Nelson: "The 33d 
section (section 5117, Rev. St) must be re- 
garded at least as taking a debt of this char- 
acter out of the 1st clause of the 21st sec- 
tfon (i. e., section 5105, Itev. St.), and hence 
that the judgment in question Is not dis- 
charged or surrendered, nor Is the bankrupt 
entitled to be released from the arrest or 
his bail from the bail bond, If the debt was 
one created by fraud." Now, this reasoning 
will apply a fortiori to creditors not having 
proved their debts (though provable); for 
they shall only be "stayed" to await the de- 
termination of the court In bankruptcy on 
the question of the discharge, and are not 
held to have waived aU rights from suits and 
unsatisfied judgments. I consider this as 
high authority, 1st on the point: that a debt 
contracted in such fraud as is mentioned 
In section 5117, Rev. St, Is taken out of the 
scope and operation of section 5106, Id., so 
far as to prevent the discharge of a bank- 
rupt from imprisonment under the state laws 
on such debt This court also approves the 
iFED.CAS. — 36 



position taken in the court below— that whers 
the record disclosed a case of fraud, the court 
would not inquire beyond tliu record to call 
in question its verity In a bankrupt court. 
Martin Alsberg was arrested by virtue ot 
the state law, which authorized capiases ad 
respondendum in certain cases, that is, under 
circumstances of fraudulent and improper 
conduct on the part of the debtor mentioned 
in the act and sworn to by the plaintiff. 
The affidavit required by the law to be made 
as the foundation of the right to arrest is 
as follows: "That to the best of the plain- 
tiff's belief, the defendant has absconded, or 
is about to abscond, from the place of his 
usual abode," or "that the defendant is justly 
Indebted to the plaintiff in a sum exceeding 
fifty dollars, and that he verily believes the 
said defendant has secreted, conveyed away, 
assigned, settled or disposed of either money, 
goods, chattels, stock, securities for money for 
other personal estate, or real estate, of the val- 
ue of more than one hundred dollars, with In- 
tent to defraud his creditors." The plaintiff 
is moreover to specify and set forth in his 
affidavit the supposed fraudulent transac- 
tions. It Is provided that this act shall not 
apply to cases for libel, slander, or injury 
to the person or property, accompanied by 
violence, if any affidavit of the cause of ac- 
tion be filed with the praecipe. This act was 
passed at Dover, 1875, and was a modifica- 
tion of the law as it formerly stood, allowing 
a capias ad respondendum in all actions at 
law upon contracts, without any affidavit of 
fraud. The capiases In these suits against 
the bankrupt were In due form. They did 
not allege and swear to debts contracted in 
fraud, or under any of the circumstances of 
fraud mentioned in section 5117, Rev. St. 
They could not do so, for the grounds of ar- 
rest under the state law were not for such) 
fraud as discharged the debts, yet In point 
of fact the debts may have been of that char- 
acter. The arrests in these cases, then, sup- 
posing there had been no act of congress 
granting immunity to certain persons from 
such arrests, would have been In all respects, 
legal and regular. 

Section 5107, Rev. St, on bankruptcy, is: 
in these words: "No bankrupt shall be lia- 
ble, during the pendency of the proceedings 
In bankruptcy, to arrest In any civil action,, 
unless the same is founded on some debt or 
claim from which his discharge in bankrupt- 
cy would not release him." His privilege, or 
Immxmity, or exemption from arrest depends 
upon the fact of the debt being released by 
his discharge. If It Is unreleased he is with- 
out the immunity from arrest as provided for 
in this section as completely as if there had 
been no such provision in the Bankrupt Law. 
It must be kept In mind that the power of 
arrest Is a state power, a power not con- 
ferred by act of congress, and that the bank- 
rupt act has confeiTed no such power, but 
has only interposed its shield to protect the 
bankrupt from arrest by state authority for- 
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a dischargeable debt, no matter how many 
fraudulent circumstances otherwise may sur- 
round it. 

When the bankrupt is thus arrested by the 
authority of the state law and claims the 
immimity and privilege aforesaid, he must 
make it appear to the satisfaction of the 
court that his case comes within the exemp- 
tion or privilege granted. If he does, he is 
discharged from arrest If he does not, lie 
is remanded to prison. If he makes it ap- 
pear that his debt is dischargeable, that is, 
that it is not tainted with any of the kinds 
of frauds enumerated in section 5117, Rev. 
St., which prevent its being released by the 
discharge of the bankrupt, he is within the 
exemption or privilege extended by section 
5107, Rev. St If he cannot do this, he is 
not within the privilege or exemption afore- 
said, and must be remanded. * 

In connection with this fraud the counsel 
for the petitioner who has been heard on 
this reargument has cited the following 
cases: In re Rosenberg, [Case No. 12,034;] 
In re Migel, [Id. 9,538;] In re Duncan, [Id. 
4,131;] In re Schwartz, [Id. 12,502.] In Re 
Rosenberg, the banki-upt had been arrested, 
but was out on bail, and It was no pai-t of 
-the proceedings to have the l>ankrupt dis- 
charged from arrest, or his bail discharged; 
but it was to have the other proceedings of 
the suit, looking to the obtaining of a fraud- 
ulent judgment stayed until the question 
of disciiarge in bankruptcy was settled. 
Hitherto it had been thought by some, 
among whom was Judge Blatchford himself, 
that the provisions to stay suits on prova- 
ble claims did not apply to claims which 
were not released by dischai*ge. Now this 
decision simply reverses that opinion, and 
permits a stay of proceedings. But the 
judge, in the close of liis opuiiou, says: "I 
think it proper to say that this construc- 
tion of the 21st section has no application to 
the last clause of the 26th section in regai-d 
to the liabilities of a bankrupt to airest 
By the specific provision of that clause (sec- 
tion 5107, Rev. St.) the bankrupt is entitied 
to be relieved from arrest if the arrest is 
founded on a debt from which his discharge, 
If granted, would release him, and this court 
Is required, so long as the question of a 
discharge is undetermined, to Inquire if the 
iirrest is founded on such debt" So that 
this case is a clear authority against dis- 
charging the prisoner when arrested under 
section 5107, and the fact of the inability 
to be released from the debt is proven. It 
is also authority as to the duty of the court 
to inquire into tlie latter fact "so long as 
the question of a dischai-ge is undetermined." 
In re Migel sustains precisely the same leg:il 
positions, with the exception that there was 
an express refiisal to discharge the pris- 
oner banknipt It is direct authority against 
the discharge of prisoner when arrested un- 
der section 5107, and proof of the character 
of debt which prevents his release. In re 
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Duncan [Case No. 4,131] has no beai-ing 
whatever on the right of the prisoner to 
Immunity from arrest during proceedings in 
bankniptcy. In re Schwartz [Id. 12,502] has 
no appUcation to this case, touching tiie 
right of arrest. 

In fact, no case has been adduced, and 1 
doubt whether any case can be, restraining 
from arrest under section 5107, Rev. St, 
where it is proved that the debt was not 
released by the discharge of the bankrupt 
But repeatedly such bankrupts have been 
remanded to prison. The general order of 
the supreme court of the United States, pre- 
scribed for the government of proceedings 
in bankruptcy, has been cited as settilng 
this question of immunity from arrest in 
favor of the prisoner. It is claimed that 
it amounts to an authoritative construction 
of the supreme court of the disputed provi- 
sions of the bankrupt act I do not think 
so. Judge Blatchford and Judge Nelson did 
not think so, and they decided that the rule 
was not intended to apply to cases where 
a bankrupt was arrested for a debt not 
discharged under section 5107, Rev. St. In- 
deed, this is the only rational construction 
which I think can be given to these appar- 
entiy conflicting provisions. The result Is 
that all parts of the act have efficacy given 
to them. The result of the authorities is 
that, when a debt is provable, all actions 
against the debtor, pending proceedings in 
bankruptcy, shall be stayed, hiduding ai-- 
rests, with the exception that if the bamt- 
rupt has been an-ested on a debt not dis- 
chargeable, he shall not be released from 
arrest by the bankrupt court. We consider 
then that it Is established beyond a doubt, 
that a bankrupt prisoner who has been ar- 
rested, pending proceedings in bankruptcy, 
for a debt contracted in fraud, cannot on a 
habeas corpus be released from such im- 
prisonment. 

The next question to be setUed (and it was 
the second point made by the counsel for 
the petitioner) is: How is the court to de- 
termine the question of fact on which the 
petitioner's right to discharge, or the cred- 
itor's right to continue the imprisonment, 
depends? What is the evidence by which 
he is to be governed? It will be seen that 
section 5107, Rev. St., prescribes no rule 
of evidence by which the court of bank- 
ruptcy sliall be guided in determining tht- 
fact of the release of the debt on which Uie 
arrest is made. Upon some reflection, I 
have come to the conclusion clearly In my 
own mind, that it is the duty of the court 
to examine diligentiy ail legal evldenco 
brought before it from any quarter what- 
ever, tending to show that a debt not dis- 
chargeable by the discharge of the bank- 
rupt has or has not been contracted. 

There is an apparent conflict of authority 
on this point For limiting the scope of in- 
quiry may be cited Judge Blatchford and 
Judge Nelson, in Re Robinson, [Case No. 
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11 i»39,] already cited; Blatchford, in Re 
Vnik, [Id. 1G,814.] In Re Kimball, [Id. 7,- 
708.] Judge BlatcMord goes so far as to say: 
"This court only passes on the question 
whether the state court has founded its ar- 
rest on a claim, which, on the face of the 
papers which were filed before It as the 
foundation for the arrest, is a claim from 
which the debtor would 'not be discharged 
in bankruptcy.* " Lowell, in Re Devoe, [Id. 
3,843,] is for confining the evidence. In 
Re Migel, [Id. 9,538,] Judge Blatchford takes 
the same view, and also in Re Kimball, [Id. 
7,7G7.3 In Re Glaser, [Id. 5,474,] Judge 
Blatchford thhiks the case should be inves- 
tigated by the court He says, "It is a 
disputed case, which cannot be dedded on 
ex parte affidavits," and offers, "if the bank- 
nipt desires It, to take testimony before a 
referee." In Re Williams, [Id. 17,700,] Judge 
Drummond, circuit judge for the western 
district of "Wisconsin, says: "This objection 
seems to proceed on the theory that the 
complaint and facts stated therein, i. e., in 
state proceedings, bound the bankrupt court 
This is not correct, though it is true that 
the bankrupt law declares that the pro- 
ceedings in bankruptcy shall not affect debts 
of a certain character, and among others 
tliose which have their ori^ in fraud, and 
further, the discharge of the bankrupt shall- 
not operate as a release. It is to be ob- 
served that this Is a question which tlie 
bankrupt court has a right to determine, 
and that a statement in a declaration or 
complaint made by a party in a state court 
does not bind the bankrupt court" So that 
I consider this question an open one, to* be 
decided on those principles which shall be 
in harmony with the intent and purpose of 
the bankrupt law. The bankrupt law was 
meant to be imiform in its operation. Priv- 
ileges are not to be accorded to either cred-' 
itora or bankrupts in one district which are 
not equally extended to creditors and bank- 
rupts in other districts. 

The liability to imprisonment, or immunity 
from the same, depends on a fact That fact 
is whether the debt* for which he was ar-" 
rested by state authority was dischargeable, 
or not, by the discharge in bankruptcy. I 
think it has nothing to do with the reasons '• 
or grounds of the arrest given in the affi- 
davits upon which It was granted. It is 
manifest that congress intended to punish 
this fraud where in fact it existed, and to 
prevent an arrest of the bankrupt for such 
debt not created in such fraud. If the posi- 
tion be correct, that the liability to arrest 
or discharge depends on the reasons given 
by the state authorities for the arrest, then 
there is no mode by which the creditors of 
the banlcrupt can dalm the benefit of the ar- 
rest granted by the act of congress, unless 
the reasons filed for the arrest consist of 
such acts of fraud as would, under the act 
of congress, prevent a discharge of th? debt, 
and as in this state no such reason can be 



filed (as may also be the case in many other 
states), It follows that here (and in other 
states having like civil process) a bankrupt 
may not be imprisoned during proceedings 
in bankruptcy for a debt which is not dis- 
charged in bankruptcy, in defiance of section 
5117, Rev. St, which permits it Creditors 
over the district border, where reasons for 
arrest such as will discharge the debt can 
be ffied, can have a hearing and continue the 
arrest if they prove their debt not dis- 
chargeable; while no such privilege can be- 
long to the creditors in this district, be- 
cause by the law of the state no such rea- 
sons or grounds of arrest can be sworn to, 
as will discharge the debt So, too, if this 
theory be correct, bankrupt prisoners in dif- 
ferent districts may enjoy exemption from 
arrest, not as they prove their debts, on 
which they* are imprisoned, are dischargea- 
ble in bankruptcy, but as their creditors 
may or may not be able to file reasons for 
their arrest which would, If true, make their 
debts undlschargeable In bankruptcy. 

I think no such Inequitable and partial 
results could have bocm contemplated by the 
framers of the banki'uiJt act, and hence con- 
clude that when the liberty of the bankrupt 
Is at stake, or the right of the creditor to 
arrest for a debt contracted in fraud, 
the question of discharge from arrest de- 
pends upon the determination of the act 
of fraud, and not upon the reasons which 
may have been filed In the state courts 
for the arrest Where the liberty of 
the prisoner depends upon the fact that 
his debt Is dischargeable by his dis- 
charge in- bankruptcy, and he tenders 
proof to maintain the allegation, is It not ii 
strange proposition that he shall be denie<l 
the right to prove his right to release from 
Imprisonment because an ex parte affidavit 
had been made In the state courts that ho 
had contracted the debt under such circum- 
stances of fraud as that his debt would not be 
released by his discharge in bankruptcy? 
This appears strange, because it affects the 
■ personal liberty of the bankrupt But the 
rights of the creditors to arrest for deots 
not dischargeable in bankruptcy are equally 
sacred, and the proposition to me is equally 
strange that they should be denied tue power 
to hold under arrest one legally arrested for 
other reasons filed than those which will re- 
lease the debt when they make the allega- 
tion, and offer to sustain it by proof, that 
the petitioner cannot bring himself within 
the exemption from arrest granted by con- 
gress, by reason of the fact that the debt 
on which he was arrested was contracted 
in fraud. And I think this view of the law 
is made apparent by the provisions of sec- 
tions 760, 761, Rev. St, In relation to the 
writ of habeas corpus. 

Now, in the absence of directions as to 
the specific evidence required in the pro- 
visions of the bankrupt law, these sections 
appear to me to be conclusive on all ques- 
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tions of prima facie evidence made out by 
state proceedings— or the absence of evidence 
as to the sufficient grounds of arrest in the 
state proceedings. "The petitioner may deny 
any of the facts set forth in the return, or 
may allege any other facts that may be ma- 
terial in the case." Surely he may deny that 
he has been arrested for a debt contracted 
in fraud, no matter what affidavits may have 
been made by state authority to the con- 
trary, and surely he may allege that he has 
been arrested for a dischargeable or re- 
leaseable debt, though it does not appear 
from the state proceedings that he was ar- 
rested by reason of the debt being con- 
tracted in fraud. These sections render 
clear the duty of the court to hear all legal 
testimony in the cause, and go further; they 
permit "the retm:n and all suggestions made 
against it" to be amended by the leave of 
the court, so that thereby the material facts 
may be ascertained. The question of fact as 
to the creation of a debt not dischargeable 
by the discharge of the bankrupt, having 
been already passed on, it only remains for 
the court to say that the motions to dis- 
charge and enjoin against any further pro- 
ceedings are refused. As a stay of proceed- 
ings is not desired imless in connection with 
the discharge of the prisoner, no order is 
made in reference to that matter. 

Thereupon the bankrupt applied to the 
United States circuit court for the district of 
Delaware, to have said proceedings and 
orders supervised and set aside, and the 
bankrupt discharged from imprisonment, 
and for injunctions to restrain the plaintiffs 
in said writs from prosecuting their actions 
imtil the final determination of proceedings 
in bankruptcy. The case was argued before 
Hon. WiUiam Strong, justice of the supreme 
court of the United States, who rendered his 
decision, June 29, 1877, as follows: 

STRONG, Circuit Justice. After argument 
and consideration, it is ordered that the ac- 
tion of the district court be approved, and 
this petition Is dismissed. 
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ALSOP V. COMMERCIAL INS. CO. 

[1 Sumn. 451.? 

Circuit Court, D. Massachusetts. Oct Term, 

1833. 

Marine Insurance— Wager Poliot— Over-valu- 
ation— New Trial — Cumulative Evidence- 
Cross-examination 

1, A policy of insurance underwritten for 
$10,000 on profits on merchandise on board the 
brig Leonora at and from Callao to Baltimore, 
free of average and salvage, and the i)olicy to 
be the only proof of interest required, is not 
in our law to be deemed a wager policy, where 
the assured had property on board, and neither 
he nor the underwriters intended to insure up- 

^[Reported by Hon, Charles Sumner.] 
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on a wager policy, but intended it as a policy 
on interest. 
[Cited in Merrill v. Arey, Case No. 9,4G8.] 

2. There cannot, strictly speaking, be a gam- 
ing policy under our law, unless both parties 
intend to game or wager. 

[Cited in Merrill v. Arey, Case No. 9,4C8.] 

3. If one party intending a gaming or wager 
policy, procures it to be underwritten by the 
other, as a policy substantially on interest, and 
thus designedly misleads the latter, the policy is 
void for fraud. 

4. But, if both parties intend a policy on in- 
terest, and the assured has a substantial inter- 
est in the property on board, and there is an 
over-valuation of the property made bona fide, 
and not with an intention to mislead or defraud 
the underwriter, the policy is good. 

[Cited in Clark v. Manufacturers* Ins. Co., 
Case No. 2,829.] 

5. If an over-valuation of the property in- 
sured be made with an intent to defraud or 
mislead the underwriter, the policy is void. But 
if it be bona fide made, and without any inten- 
tion to defraud or mislead the underwriter, and 
the party has a substantial interest, the policy 
is good. In the latter case, if the underwriter 
agrees to the valuation, he is estopped to go into 
the consideration of the actual value. 

[Cited in Clark v. Manufacturers' Ins. Co., 
Case No. 2,829.] 

6. If a party insures property, expected to be 
on board a ship to a large amount, upon a val- 
ued policy, and much less is in fact shipped, he 
is entitled to recover in case of a loss a pro- 
portion pro rata only, notwithstanding the val- 
uation. 

[Cited in Clark v. - Manufacturers' Ins. Co., 
Case No. 2,829.] 

7. In what cases the court will interfere with 
a verdict upon matters of fact, and especially 
where fraud in fact is in issue, by granting a 
new trial. 

[Cited in Fearing v. De Wolf, Case No. 4.711; 
Whetmore v. Murdock, Id. 17,509; Macy y. 
De Wolf, Id. 8,933; Aiken v. Bemis, Id. 
109; Blanchard's Factory v. Jacobs, Id. 
1.520. Followed in Fuller v, Fletcher, 
Fed. 129. Approved in Hunt v. Pooke, 
Case No. 6,-895.] 

8. A new trial will not be allowed merely to 
let in new cumulative evidence to points made 
at the trial. 

[Cited in Ames v. Howard, Case No. 32U: 
Fearing v. De Wolf, Id. 4,711; Whetmore 
V. Murdock, Id. 17,509; Macy v. De Wolf. 
Id. 8,933; Aiken v. Bemis, Id. 109; Blan- 
chard's Factory v. Jacobs, Id. 1,520; Vose 
V. Mayo, Id. 17,009. Followed in Fuller v. 
Fletcher. 6 Fed. 129. Approved in Hunt v. 
Pooke, Case No. 6,895.] 

9. An objection was taken to a direct inter- 
rogatory, and the answer to it, at the time of 
taking the deposition, which was supported by 
the court at the trial, and the answer ruled 
out; held, that the answers to the cross inter- 
rogatories, which did not on their face purport 
to be asked in conse(iuence of the direct inter- 
rogatory, and were not made dependent upon it, 
are admissible as evidence. 



At law. Action upon a policy of insurance, 
imderwritten by the defendants, dated the 
19th of August, 1S31, whereby the plaintiff 
by his agent, Zebedee Cook, Jr., was in- 
sured "ten thousand dollars on profits on 
mereffandise on board the brig Leonora, at 
and from Callao to Baltimore, free of aver- 
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age and 8alva;;e, and the policy to be the 
only proof of interest required," at a pre- 
mium of one and a lialf per cent., the profits 
being valued at $20,000. There were shipped 
on board the Leonora at Callao, for the ac- 
count of the plaintifif, bullion of the invoice 
value of ?11,S21, and California hides of the 
Invoice value of $7,765. The Leonora is ad- 
mitted to have sailed on the voyage and to 
have been lost by the perils of the seas, she 
never having been heard of since her depar- 
ture from Callao. At the trial there was a 
verdict for the plaintiff for the whole amount 
insured. A motion for a new trial was made 
for several reasons stated in a written ap- 
plication to the court. Those that were final- 
ly Insisted on will appear in the opinion of 
the court 

Aylwin & Webster for plaintiff. 
Charles G. Loring and J. Mason for de- 
fendants. 

STORY, Circuit Justice. This case has 
been argued upon a motion for a new trial, 
for reasons stated In the written aM)lica- 
tion to the courts upon which I have no more 
to observe, than that it Is not to be taken 
for granted, that they present a full and 
nccurate view of the whole case, or of the 
principles of law involved in the charge of 
tlie court They are to be taken merely as 
suggestions, which, according to the practice 
of tliis court counsel are autiiorlzed to make 
for the purpose of bringing the matter In re- 
view before the court If there has been 
any material mistake in point of law, prej- 
udicial to the defendants, they are entitled to 
u new trial to correct It If, on the other 
hand, there has been a failure to try the 
cause upon Its fair merits In point of fact, 
and there has been a dear miscarriage by 
the jury, the same result will follow. 

The first point now Insisted upon for a 
new trial, (for several of those which are 
stated In the written motion have been 
waived,) is, that the court permitted certain 
parts of the deposition of Edwin Bartlett 
which were objected to by the defendants, 
to be read In evidence to the jury. In the 
direct examination of Bartlett the plahitiff 
put the following interrogatory: "Did, or did 
not, the house of Alsop & Co., In the month 
of March, 1831, Inform said BIchaxd Alsop, 
that they Intended to make shipments to 
him on account of those funds? If so, by 
what opportunity or vessel?" Upon an ob- 
jection taken by the defendants to this inter- 
rogatory, and the answer to It, at the time 
of taking the deposition, and now Insisted on, 
upon the gi'ound, that the one asked, and the 
other stated the contents of written corre- 
spondence, which ouglit to have l>een pro- 
xiuced, as the best evidence, the court sus- 
tained the objection, and overruled the In- 
terrogatory and answer. In the cross ex- 
-aminatlon the defendants put the following 
interrogatories: (1.) "What was the nature 
of tlie orders of Mr. Alsop to remit funds 



in your hands? Annex such orders, or state 
theh: contents." (2.) "Had the said Itichard 
Alsop given any orders or instructions for 
the purchase and shipment of said hides? 
or were they purchased by the house to be 
sent to him !n payment of the balance due 
him?" (3.) "Were any letters written by 
you, or any members of the firm of Alsop 
& Co., to Mr, Alsop concerning the proposed 
shipment by the Leonora? If yea, annex 
copies thereof, or state the contents, as ac- 
curately as possible.*' These cross interro- 
gatories were fully answered by the witness; 
and the plaintiff proposed to read these an- 
swers to the jury, to which the defendants 
objected, upon the ground, that they were 
asked de bene esse only, upon the supposi- 
tion, that the direct Interrogatory and an- 
swer might be ruled in as evidence by the 
court. The court overruled the objection, 
and admitted these answers In evidence. 
And this ruling now constitutes the material 
point of this exception of the defendants. 

The argument now is, that the objection 
was well taken at the trial; that the de- 
fendants had a right to ask the questions 
conditionally; and that the answers could 
not be admissible evidence against them, un- 
less the objection to the direct interrogatory 
had been overruled. And it Is urgently 
pressed, that otherwise the defendants would 
be put in peril, by being compelled to make 
an election at the time, when the deposition 
is taken, whether to rely upon their original 
objection, or to insist upon the cross Interrog- 
atories being answered. This exception Is 
confessedly new in its form and presentation. 
No authority Is adduced in support of it; and 
It must, therefore, be decided upon principle. 
I have reflected much upon it, and am per- 
fectly dear, that it has no solid foundation 
in 'the law of evidence, as administered in 
this country or In England. In the first 
place, there can be no doubt that generally 
the answers to cross Interrogatories are ad- 
missible evidence in favor of the other side. 
If a party chooses to ask questions, and the 
answers are unfavorable to him, he can- 
not In^t upon removing them out of the 
cause; and, if they are in his favor, insist 
upon them, as evidence. The law knows of 
no such principle of evidence, and It would, 
if adopted, be most pernicious In the admin- 
istration of justice. There is no more reason, 
that the answer should be excluded, If asked 
upon the cross examination, than there would 
be to exdude it upon the direct examination. 
The plaintiff might with quite as much jus- 
tice insist, that an answer to a direct in- 
terrogatory should not be evidence, because 
it was to meet some expected evidence on 
the other side, and happened to be unfavor- 
able to him, as the defendants might insist, 
that the answers to their cross interroga- 
tories should, under like circumstances, be 
suppressed. The law recognises no such 
prindple. Each party aslcs aU questions at 
his peril; and he must take the answers, if 
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they respond to the question, for good or for 
eviL They are in the cause; and it is not 
for the party, who brought them there, to 
insist upon their incompetence. 

But, in the present case, the foundation, 
on which the argument rests, does not sus- 
tain it Suppose the direct interrogatory had 
been originally suppressed, ajid never an- 
swered; could there be a doubt, that the an- 
swiirs to the cross interrogatories would be 
good evidence, if these interrogatories had 
been retained in the cause? I thinlt there 
could be no doubt in such a case, without 
disturbing the first elements of evidence. 
Now, in point of fact, the present cross in- 
terrogatories were never withdrawn, before 
the answers were given, or afterwards. 
They do not on their face purport to be 
asked in consequence of the direct interroga- 
tory, or the answer to it. They have no 
reference whatever to that interrogatory or 
the answer. They are not in their form 
put de bene esse, or hypothetically. They 
are not (as they ought to have been, if in- 
tended to be so put,) drawn in a form, which 
would exdude them from the deposition, if 
the direct interrogatory should be suppressed. 
They are not, directly or by consequence, 
attached to or dependent upon it. On the 
contrai-y. they are independent, substantive 
interrogatories, which the defendants had 
a right to put, whether the direct interroga- 
tory were in or out of the deposition. Sup- 
pose the answers had been favorable to 
the defendants, I should be glad to know, 
upon what plausible ground the court could 
now exclude them. Could the court hdve 
said; You probably intended to put these 
cross interrogatories, only because the plain- 
tiff had asked the direct interrogatory; and 
as that is excluded, you shall not have the 
benefit of your cross examination? Cer- 
tiUnly not. The defendants, not having in 
terms so limited the application of their in- 
terrogatories, and not having In terms made 
them dependent upon the direct interrogato- 
ry, could not have been shut out from the 
evidence of the answers elicited upon their 
cross examination. And if the defendants 
could not, how can the court, consistently 
with any principle, shut them out from the 
plaintiff? If the answers would be evidence 
for either party, they must be for both. The 
competency of the evidence depends upon 
its nature, and not upon the side, In whose 
favor it makes, after it is introduced. Ju- 
dicially, it is impossible for me to say, that 
the defendants did ask these interrogatories 
solely on account of the direct interrogato- 
ry. They are perfectly pertinent to the 
cause, if that be struck out; and indeed, in 
my humble judgment, of just such a nature, 
as ought to have been asked, not de bene 
esse, but absolutely, to eviscerate the very 
truth upon a point important to the defence. 
But it is sufficient for me to say, that the 
cross interrogatories, not being in fact made 
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in the record dependent upon the direct in- 
terrogatory, they stand, like all other cross 
interrogatories, upon the general principles 
of evidence. There is no peril or mischief 
to the party in this result. If he chooses, 
he may make his cross interrogatories de- 
pendent; and then, whether favorable or un- 
favorable, the answers follow the fate of the 
direct interrogatory. And I cannot but 
think, that a different decision in this case 
would exceedingly perplex and impair the 
due administration of justice. It would en- 
able a party to ask aU sorts of questions In 
a general shape, relative to any matters in 
any antecedent objectionable interrogatory, 
and then to use them as evidence, if In his 
favor; and If otherwise, to exclude them 
from the use of his adversary. It would 
compel the court to search out the motives 
of all the cross interrogatories, and conjec- 
ture their object, instead of acting upon their 
terms and import If a party, by cross 
examination of an incompetent witness on 
the general merits, after his incompetency 
is known, makes him a good witness, a for- 
tiori a party asking a competent witness a 
general independent question, makes him a 
witness to that point =■ 

The next point Is, that the com-t insti-ucted 
the jury, that the representation made by 
the plaintiff to the defendants was sufficient 
to put them upon inquiry as to the time of 
the arrival of the Benezet, and that having 
other means to inform themselves, they were 
bound to make use of those means, if they 
thought the fact material; and that by omit- 
ting to do so, and underwriting the policy, 
they waived the right to receive informa- 
tion. Now, in order to understand the 
proper bearing of thi# exception, which does 
not fully and correctly state the charge of 
the court, it wiU be necessary to state some 
of the facts and proceedings at the trial, and 
the charge of the court upon this particulai- 
point The policy was procui-ed to be under- 
written through the instrumentality of Mr. 
Cook, an insurance broker, who at the time 
of procuring it showed the underwriters a 
copy of his letter of instructions, and said 
he knew nothing more. It was in these 
words: "Zebedee Cook, Jr., Richard Alsop- 
of PhUadelphia. $10,000 on profits on mer- 
chandise on board the brig Leonora, (Weigh- 
mar master,) at and from Callao to Balti- 
more, free of average and salvage; and the 
policy, In the case of loss, to be the only 
proof of interest required. The Leonora 
sailed about the 12th of April, supposed di- 
rect for Baltimore. The ship Alfred sailed, 
ostensibly for New York direct, some days 
before the Leonora, and has not yet arrived. 



» Sutton Coldfield Corp. v. Wilson, 1 "Vern. 
254; Charitable Corp. v. Sutton, 2 Atk. 402. 403» 
Jackson V. Son. 2 Cain^. 178. But s^ Moore- 
house V. I>e Passou. 19 Ves. ^.434 Cooj^. 
300; Vaughan v. Worrall, 2 Madd. Ch. 322, 
Bland v. Archbishop of Armagh, 3 Brown,. 
Pari. Cas. 620. 
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The Benezet arrived at Xew Bedford, and 
sailed after tlie Leonora. Tlie Leonora is a 
small brig, and not old,— I believe not five 
years,— and is considered in excellent order." 
In point of fact, the Leonora sailed on the 
15th of April, three days later than was 
here supposed; and the Benezet arrived at 
New Bedford on the 15th of July, 1831; and 
her arrival was reported in the Boston Com- 
jnercial Gazette, a newspaper taken at the 
insurance office, on the 18th of the same 
month, ^ as follows: "Arrived at New Bed- 
ford, 15th, the brig Benezet, Sherman mas- 
ter, Gallao, April 20th. Brig Leonora, &c., 
sailed about a week previous." Now, upon 
this posture of the facts, it was contended by 
the defendants, first, that there was a mis- 
representation of a material fact, namely, 
the arrival of the Benezet, which was repre- 
sented by the letter as having recently ar- 
rived, whereas she had been in port thirty- 
three days; secondly, that if not so, there 
was a concealment of a material fact, 
namely, the time of arrival of the Benezet. 
Upon these points the court directed the 
jury as follows: That a misrepresentation 
or a concealment, to avoid the policy, must 
be of some fact, material to the risk, and im- 
portant to guide the tmderwriter, not only 
as to the premium he should ask, but also 
whether he should underwrite at all. In re- 
gard to a concealment, there was this addi- 
tional Ingredient, that the fact must be of 
such a nature, as that the underwriters must 
be presumed to trust to the assured for in- 
formation respecting it; and the concealment 
must be of facts not equally open to the 
knowledge of both parties, but peculiarly or 
exclusively within the knowledge of the as- 
sured. Facts of a public nature, such as the 
length of voyages, tlie course of trade and 
navigation, the chances of peace and war, 
the different effects of different seasons of 
the year on the risk, and other circum- 
stances of a political or general nature, how- 
ever material they might be to the risic, 
were supposed to be equally within the reach 
of both parties; and therefore the assured, 
even if he had superior skill, was not bound 
to disclose any thing respecting them. The 
underwriters are not presumed to trust him 
in such matters, but to rely on their own 
means of information and judgment. 

Then, as to the first inquiry; "Was there 
any misrepresentation, as to the fact of the 
Benezet's arrival? .The words of the paper 
of instruction are: "The Benezet arrived at 
New Bedford, sailed after the Leonora." 
The argument insists, that the meaning is, 
that the Benezet has recently arrived; and 
it is this recency of arrival, that constitutes 
the very gist of the misrepresentation; for 
imless it is contained in the instructions, di- 
rectly or by implication, so as to lead the 
underwriters to that conclusion, as a mat- 
ter of affirmation by th5 plaintiff, the objec- 
tion is gone. Now, it is most material to 
suite, that there is no such word as "re- 



cently" In the paper of instructions. The 
words are not, "The Benezet, recently ar- 
rived at New Bedford, sailed," &c.; but 
"The Benezet arrived at New Bedford, 
sailed," &c. So that there is no pretence 
of an express averment of the recency of 
her arrival. Is it implied in the language? 
I caimot say, that it is. She had actually 
arrived; and it is quite consistent with the 
other parts of the paper, that it should 
Intend no more than to refer to the fact of 
her arrival, as one either actually or pre- 
sumptively within the knowledge of the un- 
derwriters; and that it was mtroduced, not 
for the purpose of referring to the true time 
of her arrival, but for another fact, which 
might not be as well known to the under- 
writers, namely, that she sailed after the 
Leonora. It ought to be a very strong case, 
which should induce either a court or a jury" 
to interpolate a word in a sentence, whldh is 
not necessary to make it sensible, or which 
is not fairly and clearly implied by the na- 
ture of the terms used. It should also be 
considered, that the plaintiff is resident in 
Philadelphia; and New Bedford is in the 
immediate neighborhood of Boston, and 
there is a daily mail between these latter 
places, and a daily report in the newspa- 
pers of both places (as the evidence shows) 
of all arrivals at the respective iwrts; and 
that it is usual for the presidents of insur- 
ance offices to examine the newspapers for 
this purpose. And in point of fact, the 
daily newspaper, taken by the defendants, 
did contain the very information, as to 
the time of the arrival of the Benezet. What 
could be more natural, then, for a person 
desirous of procuring insurance in Boston, 
than to presume the undei-writers acquaint- 
ed with arrivals at Boston, and the neigh- 
boring ports, it being usual to publish such 
facts, and for the underwriters to take no- 
tice of them? Under such circumstances, I 
put it to the Jury to say, whether the plain- 
tiff did intend to affirm any thing by 
implication as to the arrival of the Benezet 
being recent, or whether he only referred to 
the fact of her arrival, as being within the 
knowledge or means of knowledge of the 
underwriters, as well as of himself, for 
the purpose of stating that the Baiezet 
sailed after the Leonora. If they should 
think that there was an averment, that the 
Benezet had recentiy arrived, and that the 
fact thus stated was material to the risk, 
then their verdict should be for the defend- 
ants; if otherwise, then there had been no 
misrepresentation affecting the policy. 

Then, as to the concealment, the charge 
was to this effect: The concealment, as had 
been already stated, must be of a material 
fact, peculiarly within the knowledge of the 
party, and in respect to which the other 
party may be presumed to trust him; and 
not of such public facts as may be pre- 
sumed to be equally open to both parties. 
Now, there was clearly no concealment of 
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the fact, that the Benezet had arrived, or 
of the port (New Bedford) at which she 
had arrived, which is in the neighborhood 
of Boston, and much nearer to that place 
than to the plaintiff's residence. And in 
tliis part of the case, then, there is no 
room for any argument about recency of 
arrival. The concealment is argued to be 
of the fact of her having arrived thirty- 
three days before. In the first place, was 
not this a fact, tmder the circumstances, 
equally open to the inquiry and ascertain- 
ment of both parties? Was it not a fact of 
general notoriety, and capable by the slight- 
est diligence of- being as easily ascertained 
by the underwriters, as by the plaintiff? 
The information given was sufficient to put 
the defendants upon inquiry, if they had 
chosen to do so. They aslsed no farther in- 
formation of the fact, and they made no far- 
ther search. If the time of arrival was 
at all material, was it not their duty then 
to make it? I think it was. The notice 
to them was sufficient to put them upon 
inquiry; and they must be presumed to 
have notice of all facts, which under such 
circumstances they might reasonably know. 
In the next place, was the fact of such a 
nature, as that the defendants could be pre- 
sumed to trust the plaintiff in regard to the 
fact? Or could he fairly be presumed to 
believe, that they trusted him In regard 
to it? Did the plaintiff int«id to put them 
upon inquiry, or to ^ve them notice to rely 
upon their own knowledge of the time of 
arrival of the Benezet, by the ordinary 
means, by which such arrivals are usually 
Ijnown? If so, it does not seem to me, that 
the defendants can now fairly turn round, 
and accuse him of a material concealment 
of a fact open to both parties, and as to 
which they did not trust to his knowledge, 
but relied upon themselves. But was the 
faxjt itself material? And if material, how 
far was it material? The representation 
was, that the Leonora sailed on the 12th 
of April, which was three days earlier than 
the time of her actual s:iiling. So that at 
the time of insurance she was represented 
as being out 129 days, whereas she was out 
only 126 days. Now, the time of the ar- 
rival of the Benezet could be no otherwise 
material, than with reference to the fact, 
whether the Leonora was out of time or 
not This was a matter upon the facts so 
disclosed perfectly open for both parties to 
consider and decide upon. Tlie tmderwrit- 
ers are boimd to know the ordinary length 
of passages and voyages, the seasons of the 
year, and the common causes, which may 
retard or accelerate a voyage. When the 
facts are given, they are bound to know, 
and decide for themselves, whether the ves- 
sel is out of time or not. The assured is 
not boimd to disclose to them his opinion 
upon that matter. Mr. CJook stated at the 
trial, thnt he did not think the Leonora out 
of time, and that the ordinary passage is 



from 120 to 130 days; other witnesses think 
the ordinary passages somewhat less; and 
one in particular says, that it is from 110 
to 120 days. The only bearing of the time 
of the arrival of the Benezet was, as a col- 
lateral fact aiding or repelling the conclu- 
sion, as to the length of common voyages, 
and as to the Leonora being or not being 
out of time. For, as she sailed after, and 
not with, the Leonoi-a, there was no neces- 
sary connexion in regard to winds, and 
weather, and passages, between them. Un- 
der such circumstances, it seems to me, that 
there was no concealment on the part of 
the plaintiff, which could affect the policy. 
The defendants were fairly put upon in- 
quiry and the exercise of their own judg- 
ment; and they cannot now complain, that 
they did not examine or inquire farther. 
Their conduct amounted to a waiver of it 

Such was the substance of the charge on 
this point; and upon mature deliberation, I 
adhere to it No case has been cited, which 
propotmds a different doctrine; and It seems 
to me, that it stands confirmed by the gen- 
eral principles of the adjudged cases on the 
subject of notice, and especially by those, 
which have been decided in regard to con- 
cealment in eases of policies. The doctrine 
In Fort V. Lee, 3 Taunt 381, is far more 
strong; for there it was held, that it was 
not necessary for the assured to discover to 
the underwriter, whether a vessel, sought to 
be insured at and from a port had sailed 
or not. The court said: If the under^vriter 
had wanted to know the fact, he ought to 
have inquired. I am, therefore, of opinion, 
that this exception ought to be overruled. 

The next exception is, that the court in- 
structed the juiy, that there crould not be a 
gaming policy within thfe meaumg of the law 
of Massachusetts, unless both parties intend- 
ed it as such. The charge of the court upon 
this point was to the foEowing effect:— There 
cannot strictly and abstractly speaking, be 
a gaming policy or other gaming contract 
under our law, imless both parties concur in 
the object For if one intends to game, and 
the other does not they do not, strictly 
speaking, come ad idem; and to form any 
contract, there must be a deliberate assent 
by both parties to the same thing. In the 
present cas6 it is agreed on both sides, that 
the defendants never intended to enter into 
a gaming policy; and therefore it seems to 
me, that in a strict sense \t cannot be ti'eated 
as a gaming contract But I do not think 
this is of any real importance in the cause, 
because if, as is conceded, the defendants did 
intend only to underwrite a policy substan- 
tially on interest and they have been misled 
by the plaintiff to underwrite one not upon 
interest, It is in construction of law a fraud 
upon them, and the policy is void. On the 
other hand, if both parties intended bona fide 
a policy on interest, 'and the plaintiff had a 
substantial interest on board, and the over- 
valuation was bona fide made, and not with 
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an intention to defraud or mislead the de- 
fendants, tlien the policy is good, and the 
plaintiff is entitled to recover. The ques- 
tion, then, In this aspect, resolves itself Into 
two points; first, whether there has been a 
great over-valuation of the profits upon the 
property on board; and If so, secondly, 
whether It was bona fide made, or for the 
purpose of fraud or deception. If the plain- 
tiff intended it to be a gaming policy, and 
concealed it ftom the defendants. It is void, 
not as a gaming policy, but as a fraud. Such 
was the charge. 

Was the court wrong, then, In saying, that 
the policy was not a gaming policg^. In a 
strict sense, under the law of Massachusetts? 
It is dear, that the law of this state must 
govern in this case; and I confess, that I 
am unable to perceive any error in this part 
of the chaise. To form a contract, both 
parties must concur In the same purpose. 
A gaming contract es vi terminorum is a 
contract, in which both parties agree to 
game. And here both parties never intended 
to game. This Is admitted. How, then, 
could the court hold a different language, 
without overturning the first element of aH 
contracts, mutual consent in the same thing? • 
But let us see, what contracts are deemed 
by the law of Massachusetts gaming con- 
tracts. The statute of March 4, 1786, (St 
1785, a 58,) declares, "that all notes, bills, 
bonds, judgments, mortgages, or other securi- 
ties or conveyances whatsoever, given, grant- 
ed, drawn, entered Into, or executed by any 
person or persons whatsoever, where the 
whole or any part of the consideration shall 
be for any money or other valuable thing 
whatever, won by gaming, or playing at 
cards, dice, or any other game or 
games whatsoever, or by betting on the side 
or hands of any person gaming, or for the 
reimbursing or repaying any money, know- 
ingly lent or advanced at the time and place 
of such play to any person or persons so 
gaming or betting, or that shaH during such 
play 60 play or bet, shaU be void, and of no 
effect*' It afterwards provides for the re- 
coveiy back of money lost at play; and also 
inflicts penalties on the winner or person 
tiking such security. Now, it is most mani- 
fest that a policy of insurance entered into 
without Interest Is not a gaming contract 
or security within the purview of this act 
It is neither within the words nor within the 
intent And there is no statute of Massa- 
chusetts, which does prohibit gaming policies 
in terms. If prohibited at aU, they are pro- 
hibited solely by the common law. And so 
was the doctrine of the supreme court of the 
state, in Amory v. Oilman, 2 Mass. 1. 

It is true, that In a loose sense, a policy 
underwritten knowingly by both parties 
without interest Is among us sometimes 
spoken of, both at the bar and on the bench. 
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as a gaming contract But this is not per- 
fectly correct in legal language. It is niort' 
properly called a wager policy, at least in 
the sense of our law, where the word "gam- 
ing" has a limited and distinctive sense in 
the statute book.* And accordingly in Amo- 
ry V. Gilman, 2 Mass. 1, the court uniformly 
treat a policy without interest as a wager 
policy, and give it that appropriate appel- 
lation. Nor is this a mere criticism upon 
language; for no one could pretend, upon 
sound reasoning, that a wager did not pur- 
port a unison of opinion and agreement ot 
both parties to the same thing. A wager 
on one side would be a novdty in Jurispru- 
dence. The very form of a declaration on 
a wager demonstrates the truth, that the 
contract must involve a mutuality of consent, 
as to the wager and the risk run.' 

If we pass to the jurisprudence of Eng- 
land, we shall find the same distinctive ap- 
pellation applied by elementary writers, by 
the bar, and by the bench, to characterize 
policies without interest* Gaming is a spe- 
cies of wager; but in a strict sense all 
wagers are not gaming contracts, though 
they are often figuratively so called. Mar- 
shall and Park entitle their chapters on 
policies without Interest as wager policies.- 
The statute of 19 Geo. n. c. 37, after recit- 
ing, that policies without interest have been 
productive of pernicious practices, and have 
introduced "a mischievous kind of gaming," 
proceeds to declare, "that no insurance shall 
be made on any ship, &c., or any goods, &c., 
interest or no interest or without further 
proof of interest than the policy, or by way 
of gaming or wagering, or without benefit 
of salvage to the Insmrer; and that every 
such insurance shall be void."* But the 
statute does not apply to insurances for for- 
eigners. It is doubtless with reference to 
the very language, as well as the objects of 
this statute, that the bar and bench some- 
times speak of policies without interest, as 
gaming policies. But (as I have said) the 
general and more exact appellation Is wager 
policies. Thus, in the case of Kulen Kemp 
V,. Vigne, 1 Term R. 304, where the policy 
was without interest I^rd Mansfield said: 
"This Is a wagering policy." Mr. Justice 
Ashhurst used similar language. And Mr. 
Justice Buller said: "Policies are of two 
sorts, either upon Interest, or by way of 
wager." "This is a wagering policy." And 
again in Da Costa v. Firth, 4 Burrows, 1960. 
1969, which was a policy not within the 
statute. Lord Mansfield said: "It is a mixed 
policy, partly a wager policy, partly an open 
one; and it Is a valued policy, and fairly so, 
without fraud or misrepresentation, There- 



* See 3 Kent Coram. (2d Ed.) Lect. 48, p. 275. 

' See Kent v. Bird, Cowp. 583. 

'1 Marsh. Ins. bk. 1, c. 4, § 2: Park, Ins. c 
14. 

'Marsh. Ins. bk. 1, c. 4. 

•Id. (2d Ed.) p. 127, §2. 
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fore, the loss having happened, the insured 
is entitled to recover, as for a total loss. 
The insurer a^eed to the value, and is con- 
cluded to dispute it."» 

I do not mean to deny, that policies not 
on interest are sometimes called gaming pol- 
icies, though they are more generally called 
wagering policies." But what I do mean to 
assert is, that, whether the one phrase or 
the other is used, it imports the same thing, 
that is to say, that the parties mutually and 
knowingly consent to the gaming or wager; 
and that there cannot be a gaming or a 
wagering policy without such mutual con- 
sent. In all the cases In England on the 
subject of wager policies it will be found, 
that the contract either included in its terms 
the prohibited stipulations of the statute of 
Geo. n. c. 37, as to interest, or no interest, 
&c.; or that other equivalent words were 
used in the policy. The principle of law in 
England is, that every policy is to be deem- 
ed a policy on interest, unless it appear oth- 
erwise on the face of it. Lord Chief Justice 
Mansfield, in delivering the opinion of the 
court of exchequer chamber, in the case of 
Cousins V. Nantes, 3 Taunt 513, 523, said: 
"Every policy must be taken to be a policy 
on interest, unless something be stated show- 
ing the contrary." There is this difference 
between policies in America and policies In 
England, containing stipulations, like those 
in the present policy, "interest or no inter- 
est," or "without farther proof of interest 
than the policy," that in the latter coimtry, 
such policies being prohibited as wager pol- 
icies, the insertion of the prohibited words in 
the policy is proof de facto, that they are 
mere wagers; whereas in America such pol- 
icies are not treated as necessarily purport- 
ing to be wager policies; but they are deem- 
ed policies on interest, if the parties so 
understood, and agreed. So it was held in 
Amory v. GUman, 2 Mass. 1, and in Clen- 
dlning v. Church, 3 Caines, 141. Prima 
facie they bo import; but the implication 
may be rebutted by proofs or admissions. 

Now. in the present case, it is (as I have 
already stated) admitted, that the def endanta 
meant to enter into a poUcy on interest, and 
not into a wager poUcy. They did not in- 
tend to wager or game, but to insure sub- 
stantive interests. Whatever, then, the 
terms used are, the policy is to be deemed 
in point of law an interest policy. The 
plaintiff insists, that he meant it to be an 
interest policy; and If he had a substantive 
interest on board the ship, capable of being 
insured, I cannot perceive upon what prin- 
ciple the defendants can now treat It as a 
gaming policy. The policy was a wager 
policy, as to both parties, or as to neither 
party. It has not a double character, as a 
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policy on interest as to one, and not as to 
the other. If it be a policy on interest, then 
undoubtedly the plaintiff cannot recover, un- 
less he shows an interest; for, in Massa- 
chusetts, at least, the docti-ine of Goddart 
V. Garrett, 2 Vern. 209. is in full force. But, 
whether the court were in a strict and tech- 
nical sense right in this view of the matter 
or not, I still think, that the court did put 
the law applicable to a case of this sort cor- 
rectly to the jury. The com-t said, that if 
the defendants meant to insure on interest, 
and the plaintiff meant a gaming policy, it 
was void; so that the point as to the gam- 
ing was put as favorably for the defendants, 
and as directly to the jury, as It could be. 

The next exception is, that the court in- 
structed the jury, on the point of valuation, 
that the plaintiff was entitled to a verdict, 
tmless there was an over-valuation made by 
the plaintiff fraudulently, and with a de- 
sign to deceive the defendants. To under- 
stand this exception fully, It Is proper to 
state, that the line of argument of the coun- 
sel for the defendants on this point was, 
that if there was a designed gross over- 
valuation of the profits by the plaintiff, 
(whatever might be the moral character of 
the transaction,) it was In point of law a 
constructive fraud upon the defendants, 
which avoided the policy; and that a trivial 
interest would not save the policy. And the 
court expressly gave the same opinion to 
the jury. No point was made or argued, as 
to any over-valuation by mistake. But after 
the close of the argument, the counsel for 
the defendants requested the court to in- 
struct the jury, that if the plaintiff expected 
a larger shipment of goods than wjis ac- 
tually shipped, and made his valuation of 
profits upon that basis accordingly, then, 
that he was entitied to recover only pro rata, 
as the actual shipments bore to the expected 
shipment. And to this doctrine the court 
assented; and instructed the jury accord- 
ingly- , . , 
The charge of the court Is now complained 

of, because It put the case of gross over- 
valuation, as a question of fraud, solely to 
the jury. Now, in so doing, It did no more 
than repeat the very doctrine asserted by 
the defendants* counsel; and It was no part 
of its duty to suggest any other points, 
which in certain postures of the case might 
possibly have been urged by counsel. But 
I am yet to learn, that the law is other- 
wise than it was stated by the court By 
the law of Massachusetts valued policies are 
valid in general; and certainly valued policies 
on profits faU within the same rule." "What 
then is the effect of the valuation in point 
of law? It Is, that it shall. In all cases of 



» See Lncena v. Oaufurd. 2 Bos. & P. (N. R.) 
269 321-323; (Cousins v. Nantes, 3 Taunt. 516, 
515, 523. 

*"* See Lowry v. Bourdieu, Doug. 469, 470. 



» See Grant v. Parkinson; Marsh. Ins. c. 3, 
8 p. 97; Barclay v. Cousins, 2 East, 544; 
xxenricksen v. Margetson. Id. 549, note; Ab- 
bott V. Sebor, 3 Johns. Cas. 39; Phil. Ins. e. 
3 S 8. p. 46; Patapsco lus. (3o. v. Coulter, <5 
Pet [28 U. S.] 222, 238. 
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total losses, where there is a substantial in- 
terest, and bona tides, be conclusive in re- 
spect to the value. It is true, and it was so 
stated by the court, that a trivial interest 
will not save the policy. Neither will a sub- 
stantial interest. If there is an intent to de- 
ceive or mislead the underwriters. And a 
gi'oss over-valuation affords a presumption 
of fraud. But if the policy is procured in 
entire good faith; if there is no Intent to 
deceive; and if there is a substantial inter- 
est; then the over-valuation, whatever It 
may be, is unimportant. The assured is en- 
titled to recover upon general principles of 
law. And, Indeed, under such circum- 
stances, the •underwriters are estopped to 
press the inquiry." And In the very policy 
before the com-t, the defendants not only 
agi'eed to the valuation, and received the 
premium for it; but they expressly stipu- 
lated, that the policy shotild be the only 
proof of interest required. Upon what 
groimd, other than fraud, are they entitled 
to escape from such a stipulation? If the 
policy is upon interest, and the valuation 
fairly made, and they agreed to be bound 
by It, and they have not been deceived; what 
right can they have to insist, that they ought 
not to perform their agreement? 

No case has been cited, which aflirms a 
different doctrine; and there are many, 
which inculcate this doctrine In cogent 
terms. In Lewis v. Rucker, 2 Burrows, 
1171, Lord Mansfidd said: "It Is settled, 
that upon valued policies the merchant only 
need prove some Interest to take It out of 
the statute of 19 Geo. n., because the ad- 
verse party has admitted the value; and if 
more was required, the agreed valuation 
would signify nothing. But if It should come 
out In proof, that a man had Insured £2,- 
000, and had an interest on board to the 
value of a cable only, there never has been, 
and I believe there never will be a deter- 
mination, that by such an evasion the act 
of parliament may be evaded. There are 
many conveniences from allowing valued 
policies. But where they are used merely 
as a cover to a wager, they would be consid- 
ered as an evasion." Lord Mansfield, In the 
case of Da Costa v. Firth, 4 Btu:rows, 1969, 
In the passage already cited, held the same 
doctrine. I am not aware, that a different 
doctrine has been anywhere established." 
If the over-valuation be bona fide and inno- 
cent, the policy Is good; If fraudulent. It Is 
void. 

Then, as to the other point, in which the 
defendants' counsel prayed the instruction 
of the court on the effect of an expected 
shipment and an actual shipment, complaint 



" See 2 Kent. Comm. (2d Ed.) Lect. 38, pp. 
272, 273, and Id., note (d.) 

" See Phil. Ins. c. 14, § 1, pp. 305, 306; Ma- 
rine Ins. Co. V. Hrnlgson, 6 Cranch. [10 tJ. S.] 
200; Feise v. Agnilar, 3 Taunt. 506; Coolidge 
V. Gloucester Ins. Co., 15 Mass. 341, 344. 



is made, that it was not made sufficiently 
intelligible to the jmry. How that matter 
was, I cannot say. But I am boimd to pre- 
smue, that they understood the point. Cer- 
tainly, If it had been deemed very material 
in the actual posture of the case, it might 
have been commented upon by the counsel 
for the defendants; and the court would 
have made any further explanations, which 
they should have requested. But the truth 
is, that in the actual state of the evidence 
there were no facts to raise the point; and 
so the evidence was stated to the jury at 
the suggestion of the defendants' counsel. 
At the time of the insurance, the plaintiff 
had a perfect knowledge of all the shipments 
addressed to him by the Leonora; and if 
so, there was no ground to say, that he then 
expected none. 

The next exception Is, that the verdict is 
against evidence, or at least against the 
weight of evidence. The argument is, that 
the evidence in the cause established, that 
the over-valuation was so gross, that it was 
necessarily presumptive of fraud; that It 
could not enter into the reasonaole expecta- 
tions of any man to make such profits on 
such a voyage; and that the jury have been 
wholly mistaken In their verdict In consid- 
ering questions of this nature, I confess my- 
self among those judges, who are very re- 
luctant to intermeddle with the verdicts of 
juries In mere matters of fact There was 
a time, when courts were disposed to go an 
extravagant length on this subject, and to 
set aside the verdict of the jury, merely be- 
cause, in the opinion of the court the weight 
of evidence was on the other side. This was,, 
indeed, substituting the court for the jury 
In trying the credibility of testimony, and 
the weight of evidence. For one, I am not 
disposed to proceed far upon this dangerous 
groimd; and In matters of fact I hold it to be 
my duty to abstain from interposing with 
the verdict of a jury, imless the verdict is 
clearly against the imdoubted general cur- 
rent of the evidence, so that the court can 
clearly see, that they have acted imder some 
mistake, or from some improper motive, or 
bias, or feeling." I adopt the language of 
Lord Bllenborough, in Carstairs v. Stein, 4 
Maule & S. 192, 199: "The question before 
us is not whether the verdict given In this 
case is such, as we should ourselves have 
given; but whether, having i>een given by 
a jury, to whom the whole case was fully 
left in point of fact a^id to whom the law 
upon the subject was distinctly stated, it 
ought to be set aside, upon the grounds of 
the argument now suggested to us, namely, 
that they have drawn an erroneous conclu- 
sion." And upon a question of fraud in fact 
which Is made up of so many ingredients, 
and Is so peculiarly within the province of a 
jury, I do not hesitate to say, that I should 

" See Thurston v. Martin, [Case No. 14,018;) 
Blunt v. Little, [Id. 1,578.] 
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be more reluctant to interfere, than in many 
otlier cases. 

Now, upon the evidence, it was clear, that 
there could not be any profit upon bullion; 
for it was said, that none is ever made or 
expected. Upon the hides, according to the 
calculations, variously made by tiie plaintiff, 
there might be a profit from $1700 to $2500. 
On the other hand, by the calculations of- 
fered by the defendants, and supported in a 
good measure by the evidence, there might 
under some aspects be even a loss, and at 
all events there could not be a profit exceed- 
ing $100 or $200. These calculations were 
submitted to the jury; and the question was 
left to them in this way, whether the over- 
valuation of the profits was designed to mis-* 
lead the defendants into underwriting a pol- 
icy not in fact on interest If they thought 
it was, then, the policy was void. Their ver- 
dict in effect was, that the over-valuation was 
not fraudulent, but bona fide. And if the 
court now sets aside their verdict, it must 
be, because the court now clearly sees, that 
the jury ought upon the evidence to have 
found the over-valuation fraudulent If it 
was a measuring cast, then, as the onus 
proband! was on the defendants, the verdict* 
ought not to be disturbed. Now, certainly, 

I have a good deal of difficulty upon the evi- 
<lence In seeing, how such an over-valuation 
could have been reasonably made. But on 
the other hand, I have a good deal of diffi- 
culty in imputing fraud to the plaintiff. I 
<lo not know, that any over-valuation, how- 
ever great if it steers wide of a wager and 

II fraud, can be otherwise impeached. There 
is something, too, in the nature of an insur- 
ance on profits, which distinguishes it from 
uny other insurance, whether on sliips, or on 
jjoods, or on freight. The latter are gener- 
,nlly susceptible of an exact valuation. But 
profits are not In their very nature they are 
contingent and speculative; and upon them 
men's judgments, as well as their imagina- 
tions, run wide from each other. It has been 
truly said at the argument that there can be 
no standard of valuation of profits. They are 
matters of expectation, A policy on profits is 
not an insurance upon results, but upon ex- 
pectations. The party insures, not what 
profits he would actually make, but what he 
■expected to make. It is difficult to measure 
men's espectations. There are complexional 
differences of mind on such subjects. There 
are vast distances between the moderated 
views of the timid and cautious, and the 
high-colored views of the sanguine and enter- 
prising. 

It is not sufficient to justify the court in 
setting aside the present verdict upon this 
ground, that it should doubt whether the 
over-v^uatlon. was innocent It must clearly 
see, that it was fraudulent. Suppose the 
verdict should be set aside, and upon a new 
trial the jury were to find for the defend- 
ants, would that be entirely satisfactoiy? 
Might not the plaintiff fairly contend, that 



it was only verdict against verdict on a ques- 
tion of fact; and, therefore, that there should 
be a third trial to settle the controversy? 
I am not insensible of the force of the de- 
fendants* argument on this point But after 
all, it turns upon this, that the court must 
find the fraud, which the jury refused to 
find. In Coolidge v, Gloucester Ins. Co., 15 
Mass. 341, 344, the freight was valued at 
three times its real value; and yet the court 
refused to open the policy. In the case of 
Patapsco Ins. Co. v. Coulter, 3 Pet [28 V, S.] 
222, which was upon a policy on profits, 
valued at $20,000, the supreme court held, 
that it was not necessary to show, that any 
profits would have been made. Now, this 
must have proceeded upon the ground, that 
if the valuation was bona fide, however 
great. It was of no consequence, whether it 
could or co\ild not be shown, that profits 
would have resulted from the voyage. The 
court asked, what human calculation or hu- 
man imagination could have f m*nished testi- 
mony on a fact so speculative and fortui- 
tous? Upon the whole, upon this point 
whatever might be the scruples of my own 
mind upon the evidence, if I were sitting In 
the jury-box, I cannot say, that it clearly ap- 
pears to me, tiiat the jury were wrong in 
finding, tiiat the over-valuation was not 
fraudulent I am not bold enough to disre- 
gard their judgment in a case fairly before 
them, upon a matter of fact purely and fiUy 
within their province. 

I come, then, in the last place, to the 
new evidence, discovered since the trial; 
and that is, that a prior policy was un- 
derwritten at New York on profits valued 
at $10,000, on the same voyage and risk, 
which has been paid. This is perfectiy con- 
sistent with the plaintiff's case, and furnish- 
es no new matter of defence; since in ihe 
present policy the profits are valued at 
$20,000; so that the amount Is sufflcioot to 
cover both policies. It is, therefore, at most, 
the case of newly discovered evidence to 
an old pohit of defence. Now, the objec- 
tions taken to it as a ground for a new 
trial, are, in the first place, that the de- 
fendants at the trial made the point that 
there was in all probability another policy 
on profits, and yet that they used no dili- 
gence, though they were thus put upon in- 
auiry, to ascertain the fact. And wlint is 
still more strong, that having a clear ngbt 
in this court upon motion to have compolVd 
the plaintiff in this very cause to i^isclose 
the fact whether there was any prior policy 
or not they chose to go to trial without mak- 
ing the inquiry, though it is plain, that or- 
dinary diligence would have brought it out. 
There Is great force in this reasoning; and 
no answer was given to it at the argument 
which entirely satisfied my mind. To set 
aside a verdict under such circumstances, on 
account of such newly discovered evidence, 
would be to encourage laches, and want of 
diligence, in regard to matters manifestly 
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open to inquiry, under the coramon priority" 
clause in our policies. It would enable the 
party to talce a double chance for ji v«;rdict. 
But what is the nature of the new c.vidcncc? 
It Is said, that it is not merely cumulative, 
because it shows that the plaintiff liad al- 
ready received $10,000 profits on the sawje 
voyage. But what has that to do witli liis 
title to recover $10,000 more, if the profits 
are bona fide valued in the second policy at 
$20,000? It is, therefore, merely as it b°ai-s 
upon the point of over-valuation, that It has 
any relevancy lo the cause. And I cannot 
say, that I see much in it, in a legal seuse, 
even under this aspect; for, the valuation be- 
ing $20,000, the argument as to Ihe over- 
valuation is precisely the same In form and 
pressure, la point of law, (whatever »t may 
be as matter of remark to a jury,) whether 
the plaintiff stood underwriter for tha re- 
maining $10,000 or procured it to be insured. 
In either view, the valuation must stand or 
fall, as a valuation for $20,000 and not for 
$10,000. If, Indeed, there had been cxisocted 
shipments not actually put on board, and so 
an apportionment might have been required, 
then it might have become more material. 
But this, as I have already said, was excluded 
by the state of the facts. I can contemplate 
tills evidence, then, In no other light, than as 
cumulative evidence. Now, It has been long 
established, as a just and reasonable practice, 
not to grant a new trial to introduce new 
witnesses, or new evidence, to points before 
in controversy. And there would be no 
safety in trials upon any other doctrine. 
Steinbach r. CJolumbian Ins. Co., 2 Calnes, 
129; Smith v. Brush, 8 Johns. 84, and Wil- 
liams V. Baldwin, 18 Johns. 489, are directly 
In point. The cases of Gardner v. Mitchell, 
6 Pick. 114; Inliabitants of Yarmouth v. In- 
habitants of Dennis, Id. 116, note; Chatfield 
V. Lathrop, Id. 417, and Baker v. Briggs, 8 
Pick. 122, adopt the same principle." And 
It seems also to prevail In England." 

I have thus gone over all the grounds 
urged with so much earnestness and ability 
in favor of a new trial. The conclusion, to 
which my mind has arrived, is, that the jury 
have not been misdirected in any matter of 
law; and that as to the matter of fact, it was 
fairly open before them, and peculiarly with- 
in their province; and I cannot judicially 
say, that the oon<dusion, to which they have 
come, is clearly erroneous, and' must have 
arisen from some unquestionable mistake, or 
some Improper motive or bias. In my judg- 
ment, therefore, the motion for a new trial 
ought to be overruled. 
New trial denied. 



"Seo. also, cases in Bigelow, Dig. Review & 
New Trial, C. k., p. 681; Aster v. Union Ins. 
Co.. 7 Cow. 202; Ackley v. Kelloffff, 8 Cow. 
223; Douclass v. Tousey, 2 Wenu. 352; Smith 
V. HickR. 5 Wend. 48. 

" See Dickenson v. Blake, 7 Brown. Pari. 
Cas. 177; Carstairs v. Stein, 4 ManW & S. 
392, 199; Sprague v. Mitchell, 2 Chit. 271. 
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ADSOP et al. v. MAXWELIt 

[2 Blatcht 557.]^ 

Circuit Court, S. D. New York. Feb. 1853. 

Customs Duties— Entry and Appbaisal— Value 
FoitEioM Coin. 

The doctrine of the case of Dutilh v. Max- 
well, [Case No.- 4,207,] applied to importations 
from Chili, Peru, and Bolivia. 

[See, also, Alsop v. Maxwell, Case No. 264; 
Grant v. Maxwell, Id. 5,699; Fiedler v. 
Maxwell, Id. 4,760.] 

At law. This was an action [by Joseph 
W. Alsop, Jr., and Henry Chauncey] against 
[Hugh Maxw^,] coUector of the pwt of 
New York, to recover back an alleged ex- 
cess of duties paid him. A verdict was 
taken for the plaintiffs, subject to the opin- 
ion of the court The facts are stated In 
the opinion of the court 

John S. McCulloh, for plaintiffs. 
J. Prescott Hall, Dist Atty., for defend- 
ant 

BBTTS, District Judge. The plaintiffs, In 
May, September and November, 1851, made 
fomr several entries, at the custom-house . in 
New-York, of merchandize imported from 
Valparaiso and Coqulmbo, In Chill, and in- 
voiced at those ports In the months of Jan- 
uary, February, May and June, 1851, made 
up in the paper currency of the country. 
Each invoice was accompanied by a consular 
certificate stating the specie value of the 
currency In which the invoice prices were 
exhibited. The collector exacted duties upon 
the nominal value of the merchandize, which 
was paid by the plaintiffs under vwitten 
protests against the legality of the demand. 
The plaintiffs also proved, on the trial before 
the jury, that the currency was debased or 
depreciated to the amount of the reduction 
demanded on the entries. It is unneces- 
sary to detail the reasoning in support of 
the Justness of this dalm. It Is sufficiently 
set forth in several cases recently decided by 
this court I find, also, that the chrcult court 
in Massachusetts coincides with these prin- 
ciples. I have been furnished with an opin- 
ion given by Mr. Justice Curtis, in that court. 
In October last, in which he holds the col- 
lector responsible to an Importer for an ex- 
cess of duties exacted on goods imported 
from Chili, on facts very analogous to those 
proved in the present case. Judgment is, 
therefore, rendered for the philntlffs, with 
costs. 

NOTE, [from oriKinal report.] In the case of 
Riloy V. Maxwell, [Case No. 11,838.] decided at 
the same time, the same doctrine was applied 
to importations from Peru and Bolivia, nnd to 
invoices made up in the depreciated paper cur- 
rency of those countries- 



^Ileported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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Case No. 264. 

ALSOP et al. v. MAXWELL. 
[3 Blatchf. 309.]' 

Oivcuit Court, S. D. New York. Jan. 23, 1856. 

Customs Duties— Entry ani> Appraisal— Value 
OF FouEiGX Coin — Coxsui-ak Ceiitjficate. 

Where, on an importation of copper from 
Chili, the invoice and entry were made out in 
dollars, in the currency of Chili, and were ac- 
•companied by a consular certificate, which show- 
ed that the Chili dollar was worth but ninety 
cents in United States currency, but the collect- 
or assesed duties on the invoice as made out, 
without allowing for the depreciation: SeJd, 
that the depreciation should have been allowed 
for, and that the excess of duties paid could be 
recovered back. 
The case of Craig v. Maxwell, [Case No. 3,- 

334,] cited and approved. 
[See, also, Alsop v. Maxwell, Case No. 263; 

Grant v. Maxwell, Id. 5,690; Fiedler v. 

Maxwell, Id. 4,760.] 

At law. This was an action [by Joseph 
W. Alsop, Jr., and another] against [Hugh 
Maxwell] the collector of the port of New 
York, to recover back an excess of duties 
paid by the plaintiffs on a quantity of cop- 
per imported by them from* Chili, in Janu- 
ary, 1851. 

John S. McCulloh, for plaintiffs. 
Benjamin F. Dunning, for defendant. 

INGERSOLIi, District Judge. The origi- 
nal invoice of the copper in this case, was 
made out in the currency of Chili, whidi was 
depreciated about 10 per cent.; and a con- 
sular certificate, which accompanied the in- 
voice, showed that the currency in which 
the Invoice was made out, was so depredat- 
ed. The invoice, with the consular certifi- 
cate attached, was presented at the custom- 
house, upon the importation of the copper. 
The entry was made out in conformity with 
the invoice. In Chili the doubloon, worth 
in fineness and weight, in the United States, 
only about sixteen dollars, Is a legal tender 
at seventeen dollars and one quarter; and 
accounts and purchases in Chill are settled 
and paid for in doubloons) and are stated 
in dollars at the rates at which doubloons 
there pass current in commercial transac- 
tions, which is about 10 per cent, deprecia- 
tion from the value fixed by law. The con- 
sular certificate shows that, in Chili, the 
true value of eight reals, or one dollar, of 
the currency of Chill, is ninety cents, esti- 
mated in Spanish or American dollars. The 
value of the copper, as set down in the in- 
voice, was ?21,957 07, as made out in Chili 
currency. The plaintiffs claimed that the 
duties to be paid in American or Spanish 
milled dollars, should be paid on the value 
of the invoice in American or Spanish dol- 
lars, and not on the value of the invoice in 
the currency of Chili. This claim of the 
plaintiffs the collector disregarded, and 

'[Reported by Hon. Samuel Blatchf ord. Dis- 
trict Judga and here reprinted by permission.] 
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charged and collected the duties in Amer- 
ican dollai-s, upon the invoice as made out 
in the cun*eney of Chili. 

It was decided by tliis court, in the case 
of Craig v. Maxwell, [Case No. 3,334,] that, 
upon a state of facts such as exists in this 
case, the plaintiffs could recover. The ob- 
ject of the tariff law was, that upon goods 
of the kind imported by the plaintiffs, a 
certain ad valorem duty should be paid 
upon their value in the country from which 
they were imported. The collector disre- 
garded the consular certificate, and, by the 
rule adopted by him, a greater ad valorem 
duty has been exacted than was authorized 
by law. Judgment must be rendered in fa- 
vor of the plaintiffs, for the excess, with 
interest, to be adjusted at the custom-house. 



Case No. 265. 

ALSTON V. COHEN. 

p. Woods, 487.]^ 

Circuit Court, S. D. Georgia. Nov. Term, 1872. 

Executors and Administrators— Powers— Title 
TO the Estate — ^Actions — Parties. 

1. An executor or administrator is the trustee 
and proper representative of all persons inter- 
ested in the personal estate, and until the final 
distribution of the estate, holds both the legal 
and equitable title thereto. 

2. Consequently, when he is made a party to 
a bill filed by a distributee to sell the personal 
property of an estate and divide its proceeds, 
the other distributees are not necessary parties. 

In equity. Submitted on demurrer to the 
bill for want of equity. 

Jos. P. Carr, for complainant. 
W. H. Hull, for defendant 

WOODS, Circuit Judge. The bill alleges 
In substance that complainant Is the widow 
of Joseph Alston, Jr., formerly a citizen of 
South Carolina, but at his death a resident 
of New York, who died In April, 1861, in- 
testate, seized and possessed of a large real 
and personal estate, and leaving his aunt 
Sarah, wife of John Izard Middleton, his 
aunts Charlotte M. Alston, Anna L. Alston, 
Mary Ashe, wife of Lieaman Deas and the 
complainant, as his next of kin and distribu- 
tees. That by the law of South Carolinn, 
upon the death of said Joseph Alston, two- 
thirds of his real and personal estate de- 
scended to complainant and the reniaiuing 
one-third was divisible among tli-; said aunts 
of the deceased. That said John Izard Mid- 
dleton took out letters of administration on 
the estate of Alston In Georgetown tlidti'icr, 
South Carolina, took possession of tha s;ime 
and paid ail the debts. That in the spring 
of 18C3, Leaman Deas and Mary Ashe, his 
wife, brought their bill in equity in the 
Charleston district against John Izard Mid- 

'[Rpported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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dleton and Sarah his wife and the other 
distributees, except complainant, praying an 
-.'.ccount, sale, partition and distrilnition of 
the said estate. That the court inado an 
order in 1863 directing a sale of all tho per- 
sonal estate of said Joseph Alston. That 
James Tapper, one of the mastei"s of the 
court, in pursuance of said order, on Novem- 
ber 25, 1863, sold certain bonds and shares 
of capital stock particularly described In the 
biU. That defendant iDecame the pur- 
chaser thereof for the price named in the 
bill, and took possession of and appropriated 
the same to his own use. 

The proceeds of this sale were divided 
among the other heirs and distributees to the 
exclusion of the complainant, or invested in 
bonds of the Confederate States which have 
become wholly valueless, and are now in 
possession of said master or lils successor in 
office. 

Complainant claims that as she was in no 
way a party to the said bill, her right to a 
share of the bonds and stocks can in no way 
be affected by the decree, that the master 
could only by the sale transfer the right, 
title and interest of the parties before the 
court, and that the pm-chaser became a ten- 
ant in common with complainant, or by 
taking possession of the bonds, has become 
a trustee for complainant, and is bound to 
account to her therefor. 

The bill prays that defendant may be re- 
quired to transfer to complainant two-thirds 
of the bonds and stocks so pin-chased by him, 
or to account for two-thirds of their value. 
The defendant has filed a deminrrer to the 
bill for want of equity. I think the demur 
rer is well taken. 

The question to be solved is this: Was 
the complainant bound by the proceedings 
and decree In the case in equity in the 
Charleston district? If she were a proper 
and necessary party she is not bound, but if 
otherwise, if her interests were represented 
by a party before the court, she is. 

The general rule is, that inasmuch as the 
executor or administrator is the trustee and 
proper representative of all persons Interest- 
ed in the personal estate, and has a duty 
cast upon him of protecting It against im- 
proper demands, it is not necessary or proper 
to join either a pecuniary or residuary lega- 
tee or the next of kin as a party to a bill 
against an executor or administrator for an 
account of the personal estate, however in- 
terested such person may be to contest the 
demand which has occasioned the suit. 2 
Williams, Ex'rs, 1729; Brown v. Dowth- 
waite, 1 Madd. 446. Until the final disti-ibu- 
tlon of an estate, the administrator has both 
the legal and equitable title to the personalty. 
If therefore, the administrator is a party to 
a bill asking a sale and distribution which 
ts ordered, the purchaser at the sale takes 
the title of the admlnisti-ator. 

The administrator of Alston was a party 
to the bill before the Charleston chancery 



court He held the title to the personal es- 
tate, and was the proper representative of 
all persons interested therein. A decree to 
Avhich he was a party ordering a sale, and a 
sale made in pursuance of such decree there- 
fore, conveyed his title to Cohen, the pur- 
chaser. If Cohen acquired title the com- 
plainant haa no daim upon him, either as 
tenant in common with her or as trustee. 



Case No. 266, 

ALSTON V. MANNING. 

[Chase, 460.]* 

Circuit Court D. South CaVoliua. June Trarm, 

1869. 

CouHTS— Following State Practice — Summok- 
iN'o Jury, 

^ 1. The practice of the state courts in rela- 
tion to summoning juries, whether statutory or 
otherwise, does not become the practice of the 
United States courts until Kspressly adopted by 
the latter. 

[Cited in U. S. v. Richardson, 28 Fed. 69.] 

2. A jury was summoned according to what 
had for a long time been the practice of the 
courts, and the statutory requirements of the 
state of South Carolina. But before the sum- 
moning of the jury, those statutory require- 
ments and the practice of the state courts had 
been materially modified. The jury is properly 
summoned. 

Motion for continuance. Under the laws 
of South Carolina prior to 1861, the juries in 
the state courts were required to be white 
persons owning a certain amount of prop- 
erty. 

The circuit court of the district of South 
Carolina made a rule regulating the summon- 
ing of juries In conformity with that law. 
This rule was modified subsequent to 1866, so 
as to strike out all distinctions on account of 
race or color, but retained the property 
qualification for jmrors after the modification 
of the rule of court The state of South Car- 
olina passed an act in 1868, abolishing aU 
distinctions on account of race, color, or 
property qualifications, as to jurors In the 
stite courts, and provided a method of se- 
lecting them In each cotmty, whites and 
blacks to be summoned in proportion to the 
population of the races In the respective 
counties. 

The venire for the jury to this term of 
the circuit court ran in accordance with the 
mouiucd rule of 1866, directing the sheriff 
to summon persons having the stated prop- 
erty Qualifications, without regard to color. 
On the return of the writ executed, and the 
assembling of the jury summoned under it 
the defendant moved the court to continue 
the cause until the next term. 1. Because 
the rule of court under which the jury 
was summoned did not conform to the law 
of the state in existence at the time the rule 
was made, in that the law required white 



'[Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 



ALSTON (Case No. 266) 

persons alone to be summoned, while the 
rule required them to be summoned without 
distinction on account of race or color. 2. 
Because the saiu rule did not conform to the 
law of the state in existence at the time 
the rule was executed. The state law hav- 
ing abolisued property qualifications, while 
the rule maintained it 

CHASE, Circuit Justice- The answer to 
the application for continuance, made in be- 
half of the defendant, must depend on the 
construction of the acts of congress relat- 
ing to juries. If the proposition maintained 
by him is correct, that the jury now in at- 
tendance upon the court is not constituted 
in conformity with those laws, he can not bo 
required to submit his cause to Its determina- 
tion. 

The only act which it is now necessary to 
consider is that of July 20, 1840. This act 
provides that the qualifications and exemp- 
tions of jurors in the courts of the United 
States shall be the same as in the highest 
courts of the state in which trials by jury 
are held, and that they "shall be designated 
by ballot, lot or otherwise, in the mode 
practiced in such courts, as far as practica- 
ble, by the comrts of the United States and 
their officers." The act of the state, in ac- 
cordance with which was the mode of desig- 
nating jurors practiced in the state courts 
when the jury now here was selected, was 
passed in 1859. The rule of this court con- 
formed to that act as far as practicable. 
It had been modified only so far as to strike 
out distinction on account of color. It retain- 
ed as the law of the state and the practice 
of the state courts, a property qualification. 

It is not denied that the jury was consti- 
tuted according to the law and practice of 
the state until last year. Then the property 
qualification was abolished; and later, with- 
in the last two or three months, a rule lias 
been prescribed for the selection of juries 
in the several counties, from the white and 
colored voters in the proportion of theh: re- 
spective numbers. And the question is, did 
these late laws become at once the tule 
of this coiurt so far as to make void the deslg- 
naftion of the jury selected In conformity 
with the prior law and the existing rule? 
It is only necessary to look at the act of 
congress to determine this question. That 
act does not make the acts of the state leg- 
islature alone, but those and the practice of 
the state courts the guides of the United 
States courts in this matter. That practice, 
of course, is presumed to be in conformity 
with these acts, and is most readily ascer- 
tained by reference to them. But neither 
the state law nor the state practice has in- 
stantaneous operation in the courts of the 
Union. The state practice can only be in- 
troduced as far as practicable, and rules are 
necessary to determine how far It is prac- 
ticable, and to introduce it to thai extent. 
Accordingly the act provides that "the courts 
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of the United States shaU have power to 
make all necessary rules and regulations for 
conforming the designation and impanel- 
ling of juries, in substance, to the laws and 
usages now in force in such stite." This 
was done by the rule in conformity witli 
which this jin*y was designated and impan- 
elled. In order that future changes in state 
law and practice might be incorporated in- 
to the practice of the national com*ts, the 
act proceeds to provide: "And further shall 
have power, by rule, or order, from time to 
time, to conform the same to any change in 
these respects wnich may be hereafter adopt- 
ed by the legislatures of the respective states 
for the state courts." Under this provision, 
this court has power to provide, and will 
doubtiess recognize the duty of providing, 
by rule, for the future designation of juries 
in substantial conformity with the recent 
legislation. But, until some rule or order 
has been made to that effect, that legislation 
has, and tmder the act of congress can have, 
no operation here. It follows that the pres- 
ent jury was lawfully designated and im- 
panelled, and is not affected by the legisla- 
tion referred to. 

The existing rule rejects distinction on ac- 
count of color. The law now rejects, also, 
distinction on? account of property. It will 
be the duty of the court to provide, by rule, 
for the selection of impartial, intelligent and 
upright— in one word, competent— jurors 
without regard to either of these adventi- 
tious distinctions. The motion for continu- 
ance must be denied. 

Subsequentiy, the following rules were 
adopted by tae court, CHASE, Circuit Jus- 
tice, presiding: 

To conform the manner of designating the 
juries, in substance, to the laws and usages 
now in force In the state of South Carolina, 
ordered, 

1. That the clerk of the circuit court and 
the mai-shal of the United States for the 
district of South Carolina, do make up a ju- 
ry list from the state at large, of three hun- 
dred names of citizens, qualified under laws 
of the state of South Carolina to serve in 
the highest comia of the state, in which 
juries are used, in the following manner, 
to wit: they shaU call upon the several col- 
lectors of internal revenue of the several 
collection districts in the state of South Car- 
olina to furnish each, from the several coun- 
ties in their respective districts, the names 
of one hundred citizens, to be selected by 
them, and such as they think well qualified 
to serve as jurors, being persons of good mw- 
al character, sound judgment and free from 
all legal exceptions. Provided, if any one 
of the said collectors of internal revenue 
ShaU, after thirty days' notice in writing 
from the clerk and marshal, neglect or re- 
fuse to furnish the list of names as herein- 
before provided, then the clerk and marshal 
shall proced to select a list of jm-ors from the 
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several counties In the collection district of 
the collector neglecting or refusing to furnish 
a list as aforesaid. 

2. Of the lists made up as aforesaid, the 
(ilerk and mai-shal shall cause the names to 
be written, each one, on a separate paper or 
ballot, and shall roll up or fold the ballots, 
so as to resemble each other as much as 
possible, and so that the names written 
therein shall not be visible on the outside, 
and they shall place the ballots in a bos to be 
icept by the devk for that purpose. This 
l>ox shall be securely loclied and sealed, 
and only opened at the time and for the pur- 
pose of drawing jurors. The list of Jurors 
and the box as thus made up shall be the 
list and box out of which Jurors shall be 
drawn for the year ensuing. 

3. When jurors are to be drawn, the clerk 
and marshal shall attend at the clerk's office 
or some other public place appointed for the 
purpose by a judge of the court The bal- 
lots in the jury-box shall be shaken and 
mixed together, and the clerk or the mar- 
shal, in the presence of a judge of the court, 
unless necessarily absent, without seeing the 
names written thereon, shall openly draw 
therefrom the number of jurors required. 
If a person so drawn is exempt by law, or 
Is unable by reason of sickne* or absence 
from home to attend as a juror, his name 
shaU be returned into the box and another 
drawn in his stead. 

4. A jury-list shall be made up In the man- 
ner herein indicated, during the months of 
April and May, annually; provided, that 
the jury-list for the present year shall be 
made up as soon as practicable after the 
passage of this order. 

5. Grand jurors shall be drawn and sum- 
moned in the same manner as jurors for 
trials; and when drawn at the same time 
as jurors for trials, the persons whose names 
are first drawn, to the number required, 
shall be returned as grand jurors, and those 
afterwards drawn shall be jurors for trials. 

G. Grand and petit jurors to serve at any 
stated term of the court, whether at Charles- 
ton or at Columbia, shall be drawn, and sum- 
mons therefor issued, at least fifteen days 
before the commencement thereof, 

7. No more than thirty-one persons to 
serve as petit jurors, or nineteen to serve as 
grand jurors, shall be drawn and summoned 
to attend, at one and the same time, any 
court, unless the court shall otherwise or- 
der. 

8. When by reason of challenge or other- 
wise, a sufficient number of jurors duly 
drawn and summoned can not be obtained 
for the trial of any cause, civil or criminal, 
the court shall forthwith cause jurors to be 
returned from the bystanders to complete 
the panel. The jurors so returned from the 
bystanders shall be returned by the marshal 
or his deputies, and shall be such as are 
qualified and liable to be drawn as jurors 
according to the provisions of law. 

iFED.CAS. — 37 



9. No person shall be liable to be drawn 
and serve as a juror oftener than once in 
two years; but he shall not be so exempt 
unless he attends and serves as a juror in 
pursuance of the draft 

10. The jurors in attendance at any term 
of the court shall be empanelled in the same 
manner as provided by the laws of the state 
of South Carolina. 

11. The rules heretofore passed relative to 
designating, drawing, and empaneUing ju- 
rors, are hereby rescinded. 



Case No 267. 

ALSTON et al. v. IIUNFORD et al. 

[1 Brock. 266.]* 

Circuit Court, D. Virginia. May Term, 1814. 

Judgment agaixst Decedent — Scike Facias 

AGAINST HeIKS— EimOR OF ClERK — Res JUDI- 
CATA— GUARDIAN AND Wakd— Specific Legacy 
— Marshaling Assets. 

1. It seems, that the fifth section of the act 
of Virinma of 1792. which limits the richt of 
reviving judgments by scire facias, or action of 
debt, to the period of ten years, applies as well 
to those judgments which had been rendered at 
the time of the passage of the act as to those 
rendered afterwards; but if a creditor, who 
had obtained a judgment against his debtor, in 
the life-time of the latter, has been employed 
in pursuing the personal estate in the hands of 
the executor, or if a court of equity has enjoined 
htm from exhausting the personal estate, ana 
so the delay has been produced, the act ought 
not to be so construed as to bar a scire facias 
against the heir, after the lapse of ten years. 

2. An action of debt is brought on a bond; 
the verdict, as rendered by the jurv, is for the 
penalty to be discharged by thp sum expresswl 
m the condition, with interest till jKiid; but by 
the misprision of the clerk, the verdict is entered 
for the smaller sum as damages, without inter- 
est and the judgment is entered for the penalty 
to be discharged by those damages without in- 
terest. It seems, that for this misprision, the- 
judgment might have been reversed by writ of 
error, coram vobis. 

3. In such case, if the misprision occurred in 
a suit against the executor, and a subsequent 
suit be brought against the heir, he cannot avail 
himself of the error in the judgment (even if 
it is not amendable,) but is liable for the whole 
amount due. As the judgment could not be 
^ven in evidence against the heir, so neither- 
can it be ^ven in evidence in his favour. 

4. If a suit in chancery is brought apainst an- 
heir, to subject him to the payment of an old 
bond, and the defence of the heir is the length 
of time, the court will, if the heir requure it. 
direct an issue, to ascertain whether it nas been 
paid or not 

5. A foreign bill of exchange, protested, does: 
not bind the heir of the drawer. 

6. If A be the executor of B, and testameii- 
tary guardian of C, the daughter of B, and the- 
testator give a bond as a specific legacy to hi& 
daughter, and A receives the bond, and charges 
himself, in his executor's account, with the 
amount thereof, "to be paid to his ward," and 
writes to the obligor, in the bond, that he shall 
make himself debtor to his ward for the legacy, 
and hold the obligor as bound to himself. 
Held: 1st That this is an assent of the exec- 
utor to the legacy, and a payment of it to the 
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ffuardian, as much as if the two characters were 
iiot united in one person. 2d. That the sureties 
of A, in the executor's bond, (as well as the ex- 
ecutor,) are discharged from iiabih^ for tne 
legacy under the executor's bond. dd. J. Hat A 
was chargeable, as guardian, but as be gave no ; 
bond in that character, his heirs, on his deatn, j 
are not bound, though the debt remains one of ! 
the first dignity against his personal estate. 
[Cited in IVIcLaughlin v. Bank of Potomac, 7 

How. (48 U. S.) 2-JO.] 
7. If there be four testamentary guardians, 
one of the four has a right to receive a legacy 
for the ward, from the executor, and to give a 
receipt to him for the same, and the acquit- 
tance to him is good, without requiring _ the 
joint receipt of all. And on the same principle, 
if the characters of executor, and of receiving 
guardian, be united in the same person, the 
guardian who charges himself, discharges him- 
self as executor. 

8 The principle of marshalling assets, is this. 
A "creditor having the choice of ,two_ funds, 
ought to exercise his right of election in such 
a manner as not to injure other creditors, who 
can resort to one only of those _funds; but if 
he. in the exercise of his legal rights, exhausts 
that to which alone other creditors can resort, 
equity will place them in his situation, so far 
as he has applied their funds to his claim. 

9. In the application of this principle, simple 
contract creditors will be substituted for spfcial- 
tv creditors, but not for judgment creditors: 
that is, the simple contract creditors cannot 
charge the lands for so much of the personal 
fund as has been applied to the payment of 
debts due by judgments obtained agnmst the 
ancestor. The reason is, that the writ of ele- 
git by virtue of which the land is charged by 
judgment against the ancestor,, does not issue 
singly against the land, but against all the chat- 
tels, (save oxen, and beasts of the plough ) and 
if the chattels be sufficient, the land ought not 
to be extended. The judgment creditor, there- 
fore, has not the election between two funds 
(as the specialty creditor has.) and Iho principle 
on which assets are marshalled, does not apply 
to the case. 

10 Upon this principle of marshalling assets, 
where payments have been made by an execu- 
tor, to the vendor of land purchased by the an- 
cestor, and not conveyed to him, the hen of the 
vendor will be marshalled. 

ril Cited in Backhouse's Adm'r v. Jett's 
Adm'r. Case No. 710, to the point that chan- 
cery does not make an heir responsible for prof- 
its accrued before the filing of his bill.J 

In equity. George Alston and others, of 
the state of North Carolina, executors of 
Thomas Mutter, late of the said state, ex- 
hibited their bill in this court, against Wil- 
liam Munford, heir at law, and devisee of 
Robert jMunford, deceased, Anne Munford, 
his widow, and Anne Byrd, widow of Ot- 
way Byrd, and Richard Kennon, and Eliza- 
beth, his wife, which Anne Byrd and Eliza- 
beth Kennon were children of the said Rob- 
ert Munford, and all of the state of Vir- 

The biU sets forth, that Robert Munford 
-was, in his lifetime, indebted to Thomas 
Mutter, in a certain sura, by a writing, (a 
copy of which Is filed among the exhibits, 
and appears to have been a note, without 
seal,) on which writing a suit was insti- 
tuted in North Carolina, by the said Mutter, 
tvgalnst the executors of the said Robert 
Munford, and judgment obtained against 
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them: that Robert Munford, by his will, 
appointed Otway Byrd, and Richard Ken- 
non, his executors, of whom the former only, 
qualified, and after possessing himself of 
the testator's property to a very great 
amount, died intestate, and Anne Byrd, his 
widow, administered on his estate: that no 
person has taken administration on the es- 
tate of Robert Munford, since the death of 
Otway Byrd: that the said Robert Mun- 
ford died seized hi his own right, of large 
tracts of land in North Carolina and Vir- 
^nia, and the plahitifif calls on William 
Munford, his eldest son and heir at law, to 
discover where those tracts are situated, 
and to what amotmt: that the said widow 
and children are next of kin to the said 
Robert Mtmford, and will be entitled, under 
his will, to any surplus which may remain 
of his personal estate, after debts paid: that 
they have frequently demanded payment of 
the judgment aforesaid, from Otway Byrd, 
the executor, and from the defendants, but 
have never obtained it The biU, therefore, 
prays, that the above menticHied parties 
may be made defendants; that an account 
of the real and personal estate of the testa- 
tor, Robert Mimford, may be taken, as well 
as the administration of It by Otway Byrd; 
that the assets may be marshalled; that if 
the personal estate is insufilcient to pay all 
the debts, the testator's lands may be sold 
to satisfy them; that the plaintiffs may, if 
necessary, be sutetituted in the room of 
any creditor, or creditors, who may have 
already received satisfaction; and for gen- 
eral relief. This suit was commenced in 
July 1803. At the May term of the court 
1804, the court ordered one of the commlsj- 
sioners of the court to examine, state, and 
settle all matters and accounts between the 
parties in this cause, and to report to the 
court, what estate the said Robert Munford 
died seized and possessed of, real and per- 
sonal, and in what manner the said per- 
sonal estate has been administered, stating 
such special matters as either party may re- 
quire, or he think fit. At the same time, 
William & Peter Mmrdock, surviving part- 
ners of W. Cunningham & Co.; and James 
Jameson & Ridiard Cameron, surviving 
partners of Buchanans, Hastie & Co.; were 
respectively, on their bills filed, made par- 
ties plaintiffs In this cause. The claim of 
the first was fotmded on a bill of exchange 
drawn by Robert Munford, in Febniary 
177(3, on William Cunningham of Glasgow, 
in favour of William Cunningham & Co., 
which was protested for non-acceptance; 
and judgment when assets on this protested 
bill was rendered in favour of the stild Cun- 
ningham & Co., against Otway Byrd, the ex- 
ecutor of Munford in this court, in Decem- 
ber 1798. The other claim was founded on 
a bond, in the usual form, binding his heirs, 
executed by the said Munford, to Buchan- 
nans, Hastie & Co., dated 22d May, 1772, 
in the penalty of fllGG 7s., cuiTont money 
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of Virginia, conditioned to pay in October 
following, the sum of foG6 3s. Gd. On this 
bond, suit had been brought, and a verdict 
was rendered in this court, in December 
1798. In the verdict, as recorded, the jury 
assessed the plaintiff's damages to $1220 
58 cents, thus giving no interest on those 
damages, and that the defendant had fully 
administered. The verdict, as actually ren- 
dered, was for the debt in the declaration 
mentioned, to be discharged by $1220 58 
cents, with interest from the last day of Oc- 
tober 1780, till paid. The judgment was for 
the penalty as a sterling debt, but to be 
discharged by the damages aforesaid as- 
sessed, (that Is by $1220 58) without inter- 
est; and was rendered of the assets, quan- 
do acciderint In May 1805, William Mun- 
ford, the heir, filed his answer. In which he 
states, inter alia, that he is the son and re- 
siduary devisee of Robert Munford, who 
died in Jamiaiy 17S4; that he Is willhig to 
i-ender a just account of the lands which 
were devised to him, and that a commis- 
sioner may make a fair statement of the 
stiles which he made of the said lands, and 
of the payments which he made to the cred- 
itors; that part of the Oconeechee tract is 
yet unsold, and that the Richland tract, 
which was devised to the widow for life, 
is now hdd by the defendant, the widow 
being dead: that these tracts lie in Meck- 
lenburg, on Roanoke River. He states, that 
Otway Byrd, the executor, placed in his 
hands as attorney, sundry bonds belonging 
to the estate, for which he will be ready 
to account, as soon as an administrator, 
with will annexed of said estate, shall be 
appointed: that as to the administration of 
the personal assets, however, the claims of 
the plaintiffs are of Inferior dignity to that 
of CJonway Whittle, In whose favour a de- 
cree of the high court of chancery of Vir- 
ginia has been rendered, and which will 
absorb all the money in. the defendant's 
hands: that claim, he alleges to be of tht? 
first dignity. It being due for a legacy be- 
queathed by a certain Theodorick Munfonl, 
of whom Robert Munford was executor, to 
Frances, the wife of the said Conway Whit- 
tle. 

The defendant admits, that as devisee of 
Robert Munford, he is bound to pay the 
bonds In which the said Robert bound him- 
self and his heirs, to the value of the real 
estate devised to him, but he alleges that -the 
claims exhibited by the surviving partners 
of W. Cunningham & Co., and by the ex- 
ecutors of Thomas Mutter, are founded on 
writings, in which Robert Munford did not 
bind himself and his heirs, and, therefore, 
they are not entitled to recover against him 
as heir, or devisee, except by marshalling 
the real and personal assets, which cannot 
be done, until the account of Otway Byrd, 
the executor of Robert Munford, shall have 
been settled: that the defendant is not re- 
sponsible for the transactions of the exec- 



utor, nor can he be required to settle the 
account current; that when an administra- 
i tor, with the will annexed, shall have been 
j appointed, the account may be legally set- 
tled between such administrator, and the 
administratrix of Otway Byrd, the executor. 
The defendant also demurred, to so much 
of the bills as prayed, that the lands left by 
the said Robert Munford, may be sold for 
the payment of their claims, on the groimd, 
that the law does not direct lands under no 
I mortgage, or other incumbrances, to be sold 
for the payment of debts. The defendant, 
Anne Byrd, administratrix of Otway Byrd, 
also filed a plea, and answer, and Richard 
Kennon, also answered. It is deemed un- 
necessary, to make a statement of tlieir re- 
spective defences. 

The commissioner made a report of the 
several matters referred to him, In Novem- 
ber 1806, to which both Mutter's executors, 
and Munford's heir excepted; and in Decem- 
ber 1807, the court made an interlocutory 
order, recommitting the report to the com- 
missioner, with further Instructions. It is 
unnecessary to state the substance of that 
report, of the exceptions, or of the decree. 
On the 11th June, 1808, John Pelrce, surviv- 
ing executor, and trustee of Samuel Beall, 
deceased, was made a pai'ty plaintiff in this 
cause, and filed his bill, which alleges, that 
the estate of the said Robert Munford, is 
indebted to that of his testator, by judgment 
of the general court of Virginia, bearing date 
on the 20th day of October, 1783, rendered 
against the said Robert Munford, in his life- 
time, for GG,883 lbs. tobacco, with lawful in- 
terest, from the 14th day of May, 1782, till 
payment, on which judgment, a large bal- 
ance Is still due; that the said plaintiff had 
been enjoined by the chancellor of Virginia, 
from proceeding on the said judgment by 
a bill of conformity, filed by Otway Byrd, 
the executor, who alleged that by paying 
creditors without an account, he might be 
subjected to a devastavit. The plaintiff 
prayed, that satisfaction of his said judg- 
ment-debt might be secured to him. 

The defendant, William Munford, to this 
bill, filed his plea and answer. He pleaded, 
1st. That the judgment Is now no lien on 
the land of which Robert Munford died 
seized, If there was ever a lien, being lost 
through length of time, the said judgment 
bearing date In October 1783, and no writ 
of elegit or scire facias having ever been 
issued, for the purpose of subjecting the 
said lands to satisfy the same; he, there- 
fore, prayed the benefit of the act for lim- 
itations of proceedings upon judgments: 2d. 
For further plea, he said, that if the said 
plaintiff hath at this time, any lien on the 
said lands, by virtue of the judgment, his 
remedy is at common law, and not in chan- 
cery, and he, therefore, pleaded to the juris- 
diction of the court. In his answer tho 
defendant says, that Samuel Beall, in his 
lifetime, revived his judgment, either by 
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Bcire facias, or action of debt, In the court 
of Charles City county, against Otway Byrd 
as executor of Ilobert Munford; thnt he, 
together with other creditors, was enjoined 
from proceeding on his judgment, until the 
nature and dignity of their various claims 
could he ascertained; that on the 2d of Oc- 
tober, 1707, a decree was entered directing 
the executor to go on, and pay the creditors 
of Ilobert Munford in the manner therein 
directed, which decree tlie defendant con- 
ceives to be equivalent to a dissolution of 
the injunction: that other creditors (such as 
Buchanan, Hastie, & Co.) proceeded to en- 
force their claims at law by obtaining judg- 
ments: that the plaintiff has been guilty of 
neglect in not moving to dissolve the injimc- 
tion, if it was still tied up by injunct:ou: 
that Otway Byrd died in September 1800, 
and that the said suit was entered, abated 
by his death in September 1802. By refer- 
ence to the decree of October 1797, mention- 
ed in the above answer. It appears that the 
injunction was not dissolved. It was abated 
by the death of Otway Byrd on the day 
mentioned. The claim of Conway Whittle 
is sufficiently set forth in the opinion of the 
court, without making any farther statement 
The chief justice delivered the following 
opinion: 

MARSHALL, Circuit Justice. So far as 
these suits affect the heir, it becomes mate- 
rial to distinguish those claims which may 
at this time be asserted against the real es- 
tate, and then to inquire what claims may be 
supported upon the principle of marshalling 
assets. The first claim which has been dis- 
cussed, is that of the executors of Samuel 
Beall, deceased. This was a judgment ob- 
tained by Samuel Beall in his lifetime, 
against Robert Munford in his lifetime, 
which was revived after the death of Mun- 
ford, to wit. In 1784 or 1785, against his ex- 
ecutors. The great objection to this debt 
is, that the judgment as against the real as- 
sets, is barred by the act of limitations. 

By an act passed in 1792,' it is declared 
that judgments in any court within this com- 
monwealth may be revived within ten years 
next after the date of such judgment, and 
not after. The words of this act taken in 
their strict literal sense, certainly extend to 
this case; but it Is contended that this strict 
construction must yield to one more favour- 
able to the creditor, and Bppes v. Randolph, 
2 Call, 125, has been cited in support of this 
position. In Eppes v. Randolph, the obli- 
gation of a judgment of much older date 
was unquestionably admitted without con- 
troversy, but in that case, the point was not 
made at the bar nor decided by the bench, 
and the claim was asserted within less than 
ten years after the passage of the act In 
the construction of this act, some difficulty 



"Rev. Code 1792, c. 7G, § 5. Tiie same 
provision re-euacted, 1 Rev. Code 1819, c. 128, 
§ 5. 



is produced by the circumstance, that the 
draftsman has omitted to change the phrase- 
ologj' wlaere a new provision was introduced, 
so as to adapt the language of the act to 
the subject. Actions had been previously 
limited, and this act of 1792, does, in general, 
only re-enact what was law before, and 
therefore it would have been improper, in 
most of its provisions, to give time for the 
institution of a suit subsequent to the pas- 
sage of the act. For example: the first sec- 
tion gives a right to sue forth a writ of for- 
raedon, within twenty years after the cause 
of action accrued, and not after. If the 
whole twenty years had elapsed before the 
passage of the act the action would be 
barred; or if nineteen years had elapsed the 
action must be brought within one year, or 
the action would be barred. This is very 
proper, and was undoubtedly within the in- 
tention of the legislature. Previous acts of 
limitation, which were repealed by this, had 
created the same bar to this action, and If 
a time for bringing it had been given after 
tlie passage of this act, it would have ex- 
empted from the operation of former acts, 
claims which had already been barred by 
them, or might have given to the claimants 
a much longer time to assert those claims 
tlian they would otherwise have been enti- 
tled to. It was the intention of the legis- 
lature merely to bring all former acts into 
one, and not to change the rights or situa- 
tion of parties so far as former statutes had 
provided for the case.' But no former act 
of limitations had extended to judgments. 
Had the legislature adverted to this circum- 
stance, it is probable that a certain time 
would have been given, after the passage of 
the act, for the revival of judgments pre- 
viously rendered. Not adverting to this cir- 
cumstance, they have employed terms wliich, 
strictly interpreted, must bar immediately 
any action on judgments of more than ten 
years standing, unless they be so construed 
as to exclude those judgments entirely from 
their operation. There is a peculiar degree 
of carelessne.s3 in the phraseology of the two- 
sections on this subject. The first, which is 
the fifth section of the act, uses the appro- 
priate terms for those judgments only, which 
had been actually rendered when the act 
passed, and would, tJierefore, justify the idoa 
that the act spealcs as at the point of time 
when the scire facia.s issues; but the succeed- 
ing section applies itself expressly, both to 
judgments which had been rendered before 
the passage of the act, and to those which 
might thereafter be rendered. This produces 
the necessity of applying the preceding sec- 
tion to the same judgments.* 

• The first section of the act of 1792, c. 76, for 
the limitation of action, referred to by the chief 
justice, was re-enacted from the act of 1748, c 
1, (5 Hen. Stat. 415.) 

* The following are the sections of the act of 
1702: "5. Jiulj;nient3 in any court of record 
within this foinmouweulth, where execution 
hath not issued, may be revived by scire facias. 
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Whether the state courts would, in the 
constnictlon of this law, supply words which 
would give those entitled to judgments before 
Its passage, tiino to revive those judgments 
hy scire facias, is rendered, by the length of 
time which has already elapsed, a question 
of not much consequence. The same princi- 
ple may, however, arise in the case of a 
judgment on which an execution has issued, 
or which has been enjoined, where, after the 
lapse of ton years from its rendition, one of 
the parties dies. I shall not inquire what 
would be the law in such a case, but think, 
tliat iu general, where, after the passage of 
the act, ten years have passed away without 
a scire facias, it is too late to sue out that 
writ' If, then, in this case, there had been 
no scire facias against the executor, nor in- 
junction on that judgment, I should think 
it too late to proceed against the heir. But 
those circumstances change the nature of the 
case, as will, hereafter, be more particuhirly 
noticed. 

The next claim to be considered, is that of 
Buchanan, Hastie & Co. Bi this case, judg- 
ment was rendered in this court, on a bond 
canning interest, for a specific sum, although 
the verdict on which that judgment was 
rendered, foimd the penalty of the bond to 



or an action of debt brought thereon, within ten 
years next after the date of such judgment, and 
not after: or where execution hath issued, and 
no return is made thereon, the party in whose 
favour the same was issued, shall and may ob- 
tain other executions, or move against any sher- 
iff or other officer, or his or their security or 
aeeuriUes, for not returning the same for the 
term of ten years from the date of such judg- 
ment, and not after." "6. Provided, That if 
any jjerson or persons, entitled to such judg- 
mi'nt. where execution hath not issued, or where 
execution hath issued and no return made, (in 
either case,) shall be or were under the acre of 
twenty-one years, feme covert, non compos 
mentis, imprisoned, or not, within this common- 
wealth, at the time of such judgment being 
awarded, whether execution liath issued thereon 
■or not, every such pex*son, his or her heirs, exec- 
utors, or administrators, shall and may, notwith- 
standing the said ten years are or shall be ex- 
pired, have the benefit, where no execution hath 
issued, by reviving the same by scire facias, or 
by action of debt; and where execution hath is- 
sued, and no return made, every such i>erson or 
persons, his or her heirs, executors, or admin- 
istrators, may have the benefit of other 
■executions, or may move against any sheriff or 
other officer, or his or their security or securities 
for the same, within five years after such dis- 
abilities removed, and not after." Rev, Code 
1792, c. 76, §§ 5, 6. re-enacted 1 Rev. Code 1819, 
<^188J§ 5, 6. The court of appeals of "Virginia 
have decided, that this fifth section was prospec- 
tive only, and did not apply to judgments exist- 
ing when it took effect. Lyons v. Gregory, 3 
Hen. & M. 237; Day v. Pickett, 4 Munf. 104. 

'In Gee v, Hamilton, 6 Munf. 32, where an 
execution was issued within the year, and re- 
turned nulla bona, it was conceded by the ap- 
pellant's counsel, that the lapse of ten years 
was no bar to a scire facias: and it seems that 
where a party is delayed by injunction, he is 
not put to his sdre facias, but he may sue out 
his execution within a year after the injunction 
is dissolved. Noland v. Seekright, Id. 185. 
And so where there is a stay of execution. 
Eppes v. Randolph, 2 Call, 186. 



be discharged by a less sum, with interest. 
It is apparent, that the entry of the judg- 
ment, which appears to have been the act 
of the clerk, deriving no sanction from any 
act of the court, is a clerical misprision, and 
such a judgment must have been reversed 
on writ of error. But without inquiring 
whether it is not amendable, and whether, 
in making out a record of the cause, it ought 
or ought not to be considered as the real 
judgment,' I think it perfectly clear, that the 
heir cannot take advantage of it A verdict 
can never be given in evidence in favour 
of a party, if it might not be given in evi- 
dence against him. The heir cannot, there- 
fore, avail himself of this judgment 

The claim of John M'Rae, is on a bond, 
dated in April 1776. The objection to this 
is the length of time which has elapsed since 
Its date. If it be the wish of the heh:, I 
sliall direct an issue to be tried at this bar, 
to ascertain whether the bond has been paid 
or not 

The claim of William Cunningham & Co., 
being on a bill of exchange, does not bind 
the heir. 

The claim of Conway Whittle, Is for a 
legacy given to his wife by Theodorick Mun- 
ford, one of whose executors Robert Mun- 
ford was. The principal objection to this 
claim is, that Robert Munford, as executor 
of Theodorick Munford, paid this money to 
himself as the guardian of his ward, and 
lliat as testamentary guardian, he gave no 
bond, and, consequently, his heirs are not 
bound. The legacy Is a specific legacy to 
Frances Munford, the wife of Conway 
Whittle, of a bond of John Bannister, 
amounting to £1809. This bond was deliv- 
ered to Robert Munford, on the 2d of Janu- 
ary* 1777, by Archibald Carlos. 

On the same day, Robert Munford, in his 
account with the estate of Theodorick Mun- 
ford, charges himself with this bond. On 
the o-edit side of that account is the follow- 
ing entry: "To John Bannister's bond, to be 
paid to Frances Munford, £1809." This last 
entry Is under date of the 12th of July, 
1778. A letter appears to have been written 
by Robert Munford to John Bannister, on 
the 13th of June, 1780, in which he speaks 
of having received from Mr. Bannister, a 
payment of £1000, in paper money, in- 
trinsically worth only £200; and after ex- 

•As to the uses of the vnrit of error, coram 
vobis, see 1 Rob. Pr, 644, 645. citing Seas. 
Acts, 1810-20, p. 24. ch. 28, § 1; also Gordon v. 
Frasier, 2 Wash. [Va.] 130; Cole v. Pennell, 2 
Rand. [Va.] 174. Where the object is to cor- 
rect clerical misprisions, this writ has been su- 
perseded by the practice of giving notice to the 
adverse party, and amending upon motion. 1 
Rev. Code, 1819. p. 508, § 77, (passed original- 
ly in 1792.) and 1 Rev. Code, 1819, p. 512, 
§ 88; [Cogbill V. Cosbill,] 2 Hen. & M. 477; 
Halley v. Baird, 1 Hen, & M. 25; Beatty v. 
Smith. 5 Munf. 41; [Bent v. Patten,] 1 Rand. 
:Va.] 25; [Burch v. White.] 3 Rand. [Va.] 104; 
:0om. V. Winstons,] 5 Rand. [Va.] 546; [Chris- 
itian V. Miller,] 3 Leigh, 78. 
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pressing his confidence that Mr. Bannister 
wouid not avail himself of that i)aymoiit, 
adds: "Agreeable to your request, I shaE 
make myself debtor to my niece, for the 
amount of her pecuiiiaiy legacy ^rora her 
farher, and consider you as debtor to me for 
the bond and interest enclosed in yom- let- 
ter." I do not Imow what other construc- 
tion to put upon this entry, than to consider 
it as the consent of the executor to the leg- 
acy, and a payment of that legacy to the 
guardian. The terms of the entry show that 
the bond was no longer to be considered as 
a subject on which the executor was to act 
It was to be paid to Frances Munford, and 
in his executor's account, he takes credit for 
it. This credit is entered among his pay- 
ments, and bears date more than twelve 
months after the executor debits himself 
with the bond.^ It has been contended, that 
this transaction, were it even unequivocal, 
could not discharge the executor, because 
Ihere were four testamentary guardians, and 
they must act conjointly. Whatever force 
might be allowed to this argument, as ap- 
plicable to the commutation of the bond, 
which seems to be alluded to in the letter of 
the 13th of June, 1780, I cannot admit its 
validity, when applied to the payment made 
by the executor to the guai'dian. When 
there is more than one testamentai-y guard- 
ian, it may be necessary that they should 
imite in any act which disposes of the prop- 
erty of the ward; but I cannot conceive that 
the absence of one, disables the other from 
coUecting a debt due to the ward. I cannot 
conceive that a joint receipt is necessary to 
the discharge of the debtor. This would be 
extremely inconvenient, and I should re- 
quire an express authority to the point, be- 
fore I could admit the principle. Whether 
the principle, laid down in 3 Ba. 407, [3 
Bac. Abr. {1st Amer. Ed. Phila. 1811) *-i07, 
tit. "Guardian by Statute," par. 9,] that, 
from the nature of the thing, the authority 
of guardians must be joint and several, be 
true, in all cases, or not, I think it must be 
true in the case of receiving the money of 
a ward. To me, then, it appears that Rob- 
ert Munford was chargeable with this bond 
In his character of guardian, and as he gave 
no bond in that character, his heir is not 
Ixtund. The debt remains a debt of the fii-st 
dignity against the personal estate. 1 Rev. 
Code 1819, p. 389; Id. p. 406, §^^^ 

^ The principle seems to be well settled, that 
where an executor, or administrator, havrng as- 
sets in his hands, is also guardian of a legatee, 
or distributee, he can elect to hold the share ot 
that Ifpatee, or distributee, m his character 
of puardian. and thus, exonerate the sureties 
in the administration bond, and charge the 
sureties in the guardian's bond. But there 
must be some act. from which the election to 
hold the property in a different character from 
that in which it was received may lairly be in- 
ferred, before the responsibility can be shifted 
from one class of sureties to another. Taylor 
V. Beblois, [Case No. 13,7900 Pratt v. Nor- 
than, [Id. 11,370;] Myers v. Wade, 6 Rand. 
iVa-1 444. 
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The extent to which the heir is dhrectly lia- 
ble, being stated, with the exception of . 
Beall's judgment, it remains to inquire how 
far he is to be made liable, on tlie prin- 
ciple of marshalling assets. The principle 
on which the court proceeds in marshalling 
assets, is discussed very much at large in a 
case reported in 8 Ves. 382, (Aldrich 
V. Cooper.) The principle is, that a cred- 
itor having his choice of two funds, 
ought to exercise his right of election 
In such a manner as not to injure other cred- 
itors, who can resort to only one of these 
funds. But if, contrary to equity, he should 
so exercise his legal rights as to exhaust Uie 
fund, to which alone other creditors can re- 
sort, then those other creditors will be 
placed by a court of equity in his situation, 
so far as he has applied their fund to the 
satisfaction of his claim." In the applica- 
tion of this principle, no doubt can exist, 
so far as respects creditors by specialty, in 
which the heir is bound. Such a case is 
precisely within the principle, and is the 
case to which the principle has been most 
frequently applied.' It has been contended 
by the heir, that moneys applied by the 
executor in payment for lands purchased by 
the ancestor, and not conveyed to him, are 
not to be considered as being now chargea- 
ble on the real estate. But, in such case, 
the creditor had his election to proceed by 
way of ejectment, and if the heh: should en- 
join, and call on the executor to satisfy the 
debt out of the personal estate, a court of 
equity would certainly not decree such sat- 
isfaction to the injury of simple contract 
creditors: such a case, therefore, seems to 
come precisely within the general principle, 
for the creditor had Iiis election of two funds 
at law. But this question came on to be con- 
sidered in Trimmer v. Bayue, repoi-ted in 9 
Ves. 209, where the decision was against the 

heir," 

The question, about which I have felt most 
difficulty, is, that which relates to the claims 



' The same general principle on which equity 
marshals assets, is also laid down In Lanov t. 
Buke and Dutchess of Athol, 2 AtK. 446; La- 
cam V. Mertins, 1 Ves. Sr. 312; Mojrc v. 
Hodges, 2 Ves. Sr. 52; Trent v. Trent's Ex'x, 
Gilmer, 188; Cheeseborough v. Millard, 1 Johns. 
Ch. 409. 

Galton V. Hancock, 2 Atk. 436; Powell v. 
Robins. 7 Ves. 209; Haydon v. Goode, 4 Hen. 
& M. 460. 

*"*In conformity with this opinion, and with 
that in Trimmer v. Bayne, is the modern case 
of Selby v. Selby, 4 Russ. 336, 3 Cond. EnR. 
Ch. 694, reviewinf): the cases of Pollexsen v. 
Moore, 3 Atk. 272; Coppin v. Coppm, 2 P. 
Wms. 291; Trimmer v, Bayne, above cited; 
Mackreth v. Symmons, 15 Ves. 344; Headley 
V. Beadhead, Coop. 50: Austen v. Halsey, t> 
Ves. 475, In Selby v. Selby, the muster of the 
rolls (Sir John Leach) said: "In Pollexsen v. 
Moore, Lord Hardwiclve is reported to havp- 
stated, that the lien of a vendor does not pr»- 
vail for the benefit of a third persun: yet his 
decree was, that a legatee in that case was en- 
titled to the benefit of the lien of the vendor. 
In that case, as in this, the purchased estate- 
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of simple contract creditors, founded on pay- 
ments made on judgments obtained against 
the testator in liis lifetime. On this suh- 
ject, I have searched eveiy book of chancery 
reports to which I have access, and can find 
nothing completely satisfactory respecting it 
In the case of Finch v. Earl of Winchelsea, 
reported In a note in 3 Peere Williams, 399, 
it was contended by counsel at the bar, that 
simple contract creditors were entitled to 
take the place of judgment creditors, so far 
as the latter had exhausted the personal 
fund, and the coxu-t did not negative the doc- 
trine; but the case was decided on another 
point, and the reporter adds a quaere. 

In 4 Vesey, 538, (Sharpe v. Earl of Scar- 
borough,) it is stated in the index, and in 
the marginal note, to have been expressly 
determined, that assets coujd not be mar- 
shalled in consequence of payments made 
out of the personal fund to judgment credit- 
ors; but on examining the case itself, the 
decision of the chancellor is not found to 
be so express as it is stated to be in the 
index and marginal note. The implication, 
however, is in favour of the opinion, that 
simple contract creditors are not permitted 
to take the place of judgment creditors, as 
against the real fund. It has considerable 
weight with me, that there is not a case in 
the books, nor a dictum from the bendi, in 
which it is said, that simple contract cred- 
itors may stand In the place of judgment 
creditors who have exhausted the personal 
fund, although the principle of marshalling 
assets has been discussed, perhaps, as fre- 
quently as any other on which a comi; of 
equity acts. That principle is continually 
stated, as applicable to payments made out 



was devised. Many observations have, in sub- 
sequent oases, been made with a view to recon- 
cile the dictum and decree of Lord Hardwicke; 
but I mnst admit, without success. In the ease 
of Coppin V. Goppin the purchased estate was 
not devised by the purchaser, but descended to 
his heir, and the question there was between 
the heir and legatees; and the court refused 
to marshal the assets in their favour. In the 
case of Trimmer v. Bayne, Sir William Grant, 
after referrinpf to the dictum of Lord Hard- 
wicke in Pollessen v. Moore, and stating that 
he had been much perplexed by that case, comes 
to a conclusion directly opposed to that dictum, 
and expressly states that the lien of a purchaser 
is within the common principle of marshalling 
assets; that a person having power, to resort 
to two funds, shall not, by his election, disap- 
point another having one fund only. The pur- 
chased estate had in that case descended to the 
heir; but it does not appear by the report wiUi 
what class of claimants the heir was contending 
—whether with simple contract creditors, or 
with legatees." In Selby v. Selby the contest 
was between the devisees of the purchased es- 
tate and simple contract creditors, and the mas- 
ter of the rolls said, that the established rule 
beins: that simple contract creditors are, as 
iiRninst a devisee, to stand in the place of spe- 
cialty creditors who have exhausted the person- 
al assets, because the specialty creditors had 
the two funds to resort to, so in that case the 
simple contract creditors were entitled to stand 
in the place of the vendor against the devisees, 
because the vendor had equally a charge upon 
the double fund of real and personal estate. 
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of the personal fund to specialty creditors 
and mortgages, but never to judgment cred- 
itors. There being no express authority 
which is satisfactory, the question was to 
be considered on principle. In taking this 
view of the subject, it became necessary to 
inquire, whether the judgment creditor pos- 
sessed, at law, his election of two* funds, or 
was tmder the necessity of pursuing the per- 
sonal fund in the first instance. The oldest 
case that I have seen on this point, is that 
in 2 Dyer, (Bricknold v. Owen, 208 a,) which 
was cited by the counsel for the plaintiff. 
In that case, an elegit appears to have been 
awarded against the terre-tenants, and it 
is to be presumed, that no previous scire 
facias issued against the executor. But the 
question was not made, and the reporter 
adds a quaere, whether there ought not to 
be first a scire facias against the executor, 
and on nihil returned, then a scire facias 
against the terre-tenant, a& was decided In 
7 Hen. IV. But as such a scire facias on a 
recognizance is given In the judicial register, 
he doubts if the law be not the same as to 
judgments. In a note to the same report. 
It is said to have been afterwards stated 
in another case, to have been the course of 
the exchequer, not to charge the lands in 
the hands of the heir for the debt of the 
king, until the personal estate be exhausted. 
In [Panton v. Hall,] Carthew, 107, it is 
stated expressly by counsel, to be admitted 
law, that a scire facias cannot issue against 
the heir until the personal estate shall have 
been exhausted. In support of this position, 
many decisions from the year-books are 
cited, and it is not contradicted by the court, 
or by the counseL This position is intro- 
duced into Bacon, and stands in the new 
edition as law, nor Is any opposing principle 
laid down, or any contrary authority cited. 
In 14 Vin. Abr. tit "Heir," letter R, § 2, It 
is stated, that an application was made to 
the king's bench, for a scire facias against 
the heir before process against the executor, 
which was refused. The weight of authori- 
ty, therefore, appears to be decidedly in 
favour of the opinion, that the judgment 
creditor cannot proceed against the heir imtil 
he has exhausted the personal estate. I am 
the more satisfied with these authorities, be- 
cause they appear to me to lay down the 
positive rule in strict conformity with princi- 
ple. 

The WTit of elegit, in virtue of which the 
land is charged by a judgment against the 
ancestor, does not issue singly against the 
land, but orders the sheriff to deliver all the 
chattels, (oxen and beasts of the plough ex- 
cepted,) and a moiety of the lands, to the 
creditor. In his commentary on this stat- 
ute, 2 Inst 95, Lord Coke says, that if the 
chattels be sufiiclent to satisfy the debt the 
land ought not to be extended. Upon view- 
ing the writ of elegit given by our act of as- 
sembly, I have no doubt but that the same 
rule would regulate the conduct of the sho»^ 
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Iff." Since then, upon an elegit issued on 
tlie judgment against tlie ancestor, tbe per- 
sonal estate is first liable, it would seem to 
be reasonable that the same judgment would, 
after his decease, affect his estate in the 
same order, and that the personal fund 
should be applied first to its discharge. If 
this be the law, then the judgment a*editor 
has no election. He is under the necessity 
of proceeding, in the*first instance, against 
the personal estate, and the principle on 
which assets are marshalled, would not ap- 
ply to the case. 

If there be two mortgagees, A, the prior 
mortgagee, upon two tracts, and B, the sub- 
sequent mortgagee, on one only of those 
tracts; if A should appropriate to his debt 
the land mortgaged to B, then B would be 
permitted to take the place of A, with re- 
spect to the other tract. But if, by the terms 
of A's mortgage, he was bound first to ap- 
ply the tract mortgaged to B, then B would 
not be allowed to take the place of A. The 
reason on which he could, in the case first 
put, be permitted so to do, woidd cease. I 
am, therefore, of opinion, that in marshall- 
ing assets, simple contract creditors cannot 
charge the lands for so much of the personal 
fund as has been applied to the payment 
of debts, due by judgments obtained against 
the ancestor.- It is very possible that this 
decision may, in this ease, be extremely im- 
favourable to the heir. 

If the personal estate must be exhausted 
before the judgment creditor can proceed 
against the real estate, so that the proceed- 
ing against the heir is dependent on the pro- 
ceeding against the executor, it would seem 
to follow, that the act respecting the renewal 
of judgments, ought not to be so construed 
as to bar a scire facias against the heir, pro- 
vided the creditor has been employed in pur- 
suing the personal estate; and, especially, if 
a court of equity has prevented him from 
exhausting the personal estate. It is with 
regret I give gentlemen of the bar additional 
trouble. But I was, at the argument of this 
case, so satisfied that the judgment could 
not be revived against the heir, as ten years 
had elapsed since its rendition, and since 
the passage of the act, that I did not suffi- 
ciently advert to those other arguments 
which respected the claim of BoaU's repre- 
sentatives. This opinion was not shaken un- 
til I considered that question in connexion 
with the right of the creditor to proceed im- 
mediately against the heir. It was then out 
of my power to recall the other points, on 
which the liability of the heh*, for the bal- 
ance of Beairs judgment, depends. 

The arguments which have been urged at 
the bar. to show that the heir is not liable, 
on account of the payments made to the 
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creditors of Theodorick Munfnrd. are, in my 
opinion, conclusive. I do not think the dev- 
astavit fixed; nor do I think him bound by 
the report in chancery, as by an exhibit pro- 
duced, and relied on, by him. That report 
is to be considered as an exhibit admitted 
by both parties, to be substantiated in the 
place of a report made to this court by one 
of its commissioners. It is, consequently, 
open to all the exceptions which might have 
been made to it, if returned directly to this 
court 

The objections made to the jurisdiction of 
this court, are not deemed sufficient to pre- 
vent a decree on the interests of all the 
parties. In addition to other considerations 
urged in favour of a decision of the whole 
subject, the argument founded on the bill 
for marshalling assets, is conclusive. The 
creditors, who have a direct charge on the 
lands, must come in on that fund before 
it can be touched by the simple contract cred- 
itors, and, consequently, the court must di- 
rect them to be satisfied, before it can apply 
the surplus to creditors by simple contract. 
The case, then, is like that of a subsequent 
mortgagee wishing to foreclose. All prior In- 
cumbrances must be brought before the court 
and satisfied, before he can obtain a decree. 

NOTE BY THE CHIEF JUSTICE. Tliis 
cause came on afterwards to be argued, on the 
question, whether the heir was liable for profita 
received before the filing: of the bill: and the 
court determined -that he was not: but that 
opinion is lost. 



ALTEJfUS, (HABDING v.) 
[See Harding. V, Altemus. Case No. 6,049.] 



" The writ of elegit given by the Virginia stat- 
ute, is the same as that given by the English 
statute of 13 Edw. I. c. 18. For the form of 
the writ, see 1 Rev. Code 1819, p. 525. 



Case No, 268. 

In re ALTENHEni. 

[1 Ben. 431;* 1 N. B. R. 85; Bankr. Reg. Supp, 
19; 6 Int Rev. Rec. 117.] 

District Court, S. D. New York. Sept. 25, 
1867. 

Appearaxce— Pkotest. 

A person named as a creditor in a bankrupt's 
schedule, but who does not appear in person or 
by attorney duly constituted, and has not 
proved any debt, cannot put on file a protest 
against being named as a creclitor. 

In bankruptcy. In this case, at the first 
meeting of creditors, an attorney appeared 
on behalf of a party named in the bank- 
rupt's schedule as a creditor by virtue of a 
mortgage on certain real estate of the bank- 
rupt, executed by a former owner thereof, 
and asked leave to put on file a protest on 
his part against being named as a creditor. 
The bankrupt objected, and the register held 
that, as the party did not appear in person 
or by attorney duly constituted, and had not 
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proved any debt, the paper could not be 
filed. 

The question was certified to the Judge, 
CBLATCHi^OKD, District Judge,] who sus- 
tained the decision of the register. 
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[See Sturtevants v. Alton, Case No. 13,580.] 



ALTONS, (TURNER v.) 
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[See Phelaa v. Tlie Alvarado, Case No. 11,067.] 



ALYISO, (UNITED STATES v.) 
[See United States v. Alviso, Case No. 14,434.] 



ALVISU, (UNITED STATES v.) 

[See United States v. Alviso, Case No. 14,435; 
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Case ITo. 269. 

ALVORD et al. v. UNITED STATES. 

[13 Blatchf. 279.]^ 

Circuit Court, N. D. New Yorlc. March 21, 
1876.* 

Bond — ^New Bond — Presumptiok op Innocence 
— Release of Sukett. ' 

A. was surety for one S., as postmaster, on 
his official bond. On the 14th of September, 
18G1, a new bond, with other sureties, was ac- 
••I'pted, whereby A. was, by statute, released 
from responsibility for all acts or defaults of 
S. committed subsequently, S. was afterwards 
removed from office, and at that time was a 
debtor to the United States. In a suit brought 
against A, on his bond, to recover such debt, it 
was not shown by the United States that S. 
had not in his hands, on the 14th of September, 
1861, ready to be paid or applied, all the moneys 
of the United States with which he was justly 
chargeable: Hdd, that it must be presumed 
he had such moneys in his hands when the new 
bond was given; and that A, was not liable 
therefor. 

At law. 

John C. Hunt, for plaintiffs in error. 
Richard Crowley, Dist Atty., for the Unit- 
ed States. 

JOHNSON, Circuit Judge. The surviving 
defendants, with others, were sureties for 
one Sedgwick, as postmaster, upon his ofil- 
<aal bond. On the 14th of September, 1861, 



|[Iteported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

•[Reversing an unreported decree of the dis- 
trict cnurt.] 



a new bond, with other sureties, which, m 
compliance with the requirement of the de- 
partment, had been given, ^vas accepted, 
and thereupon, according to the statute, 
(Act July 2, 1836; 5 Stat. 88, § 37,) and by 
force of Its provisions, the sureties in the 
prior bond became released from responsi- 
bility for all acts or defaults of the post- 
master which might be done or committed 
subsequently. Sedgwick was removed from 
office October 21st, 1861, at which time, by 
his own testimony, he was indebted to the 
government in §3,960 45. A treasury tran- 
script showed, that, between September 30th 
and October 21st, 1861, Sedgwick had paid, 
in excess of the amount debited to him dur- 
ing that period, and was entitled to be cred- 
ited with, $1,010 14. There also was given 
in evidence the quarterly return made by 
Sedgwick, covering the period from July 1st 
to October 1st, 1861, by which he appeared, 
at the latter date, to be indebted to the 
United States in the sum of ?2,933 21. It 
was further shown, that the amount re- 
ceived at the Syracuse post office, from Sep- 
tember 14th to October 1st, 1861, was 
$054 09. But, It was not shown that, on 
the 14th of September, he had not in his pos- 
session, ready to be paid or applied as might 
be lawfully required, all the moneys of the 
. United States with which he was Justly 
chargeable. No demand upon him at this 
period was proved, no faUure to pay or 
apply any such money as he was lawfully 
directed was shown, nor did the period for 
rendering Ms regular account arrive until 
the 1st of October. Now, assuming that 
sufficient data are contained in the proof, 
to enable the exact amount to be ascer- 
tained which he had, or ought to have had, 
in his hands, belonging to the United States, 
on the 14th of September, the precise diffi- 
culty is, that no light Is thrown on the 
question, whether, in point of fact, he had 
then this money in his hands, as his duty 
required, or whether, before that time, he 
had, by its misapplication, become a de- 
faulter. If he was then a defaulter, the 
present defendants are liable. If, on the 
other hand, he then had the money, and 
subsequently misapplied it, these suretiets 
are not liable, for, the default, in that case, 
did not occur In their day. In the absence 
of evidence from which an inference can 
be directly drawn, the presumption of fact 
which the law raises must control. That 
presumption is, that an officer has done his 
duty, until the contrary appears. It was 
Sedg\vi(di:'s duty, under the law and the 
bond, to keep the money which should come 
to his hands safely, without loaning, using, 
depositing in the banks, or exchanging for 
other funds than as allowed by law, till 
it should be ordered by the postmaster-gen- 
eral to be transferred or paid out This 
duty he is presumed to have performed, 
until proof is made to the contrary. If the 
present action had been against the sureties 
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on the bond accepted September 14th, 18G1, 
on the same proof, they would have been 
held liable, by reason of the same presump- 
tion. This was decided in Bruce v. XJ. S., 
17 How. [58 TJ. S.] 437, 443. That was a 
case both of a new commission and a new 
bond. It was held, that, if a balance was 
due from an officer when reappointed, the 
presumption is, that it was then in his 
hands, and, II so, his sureties, on his re- 
appointment, are responsible for its due ap- 
plication. But they may relieve themselves, 
by showing that he was in fact a defaulter 
when they became his sureties; and Ch. 
J. Taney said, giving the opinion of the 
court: "No officer, without proof, will be 
presumed to have violated his duty; and, 
if Bruce had done so, Steele had a right, 
under the opinion of the circmt court, to 
show it, and exonerate himself to that 
amount; but it could not be presumed mere- 
ly because there appears, by the accounts, 
to have been a balance in his hands at the 
ecspiration of his first term." According to 
the rule declared in this case, the presump- 
tion is, that Sedgwick, on the 14th of Sep- 
tember, 1861, was not a defaultef, but that 
he then had in his hands, in accordance 
with his duty, whatever sum he was charge- 
able with in favor of the government. As 
the court says: "If it was not wasted or 
misapplied dmring his first official term, but 
still remained in his hands, to be applied 
according to his official duty, the sureties 
in his first bond would not b? liable." A re- 
versal must be adjudged on the ground thus 
far considered. 

In reject to the other questions present- 
ed, and especially in respect to the claim 
for a set-off, I agree with the decision of 
the district judge, and substantially for the 
reasons assigned by him. The judgmait of 
the district court? must be reversed, and a 
new trial ordered, with costs to abide the 
event. 
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[See Rogers v. The Amado, Case No. 12,005.] 

AMADOR, (UNITED STATES v.) 
[See United States v. Amador, Case No. 14,437.] 



AMANDA F. MYRIOK, The, (HERBERT v.) 

[See Herbert v. The Amanda P. Myrick, Case 
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AMAJRAJSTTH, The (REGAN v.) 
[See Regan v. The Amaranth, Case No. 11,G04.J 



AMANDA FRANCES lilYRACK, The, (CO- 
HEN V.) 

[See Cohen v. The Amanda Frances Myrick, 
Case No. 2,062.] 



AMAZON, The, (PEAGON v.) 
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Case No. 270. 

AMAZON INS. CO. v. The IRON MOUN- 
TAIN. 

[1 Flip. 016;^ 6 Ins. Daw J. 155; 23 Int. Rev. 
Rec. 49; 4 N, Y. Wkly. Dig. 95; 4 Cent. 
Law J. 103; 9 Chi. Leg. News, 157.] 

Circuit Court, S. D. Ohio. Dec. 23, 1876. 

Admiralty — Pleading — Issurer against Car- 
rier—Libel Pkopeuly Piled in Name of Car- 
rier. 

1. Libel by insurer who has paid the loss, 
against carrier whose wrongful act has caused 
the loss. Respondent is not permitted to set 
up as a defense that he (the insurer) was not 
bound in law to indemnify the assured for the 
loss so occasioned. 

[Cited in Standard Sugar Refinery v. The 
Centennial, 2 Fed. 412.] 

2. It is proper to bring such libel in the name 
of the insurer, and not in the name of the as- 
sured, for the use of the insurer. This is the 
admiralty practice. 

[See The Planter, Case No. 11,207a; Mutual 
Ins. Co. V. Cargo of The George, Id. 9,981.] 

[In admiralty. Libel by the Amazon In- 
surance Company against the steamboat 
Iron Moimtain and the barge Ironsides. 
Heard on exceptions to the libeL Excep- 
tions overruled.] 

The facts are fully stated in the opinion 
of the court 

Moulton, Johnson & Levy, for libelant 

Hoadly, Johnson & Colston, for respond- 
ents. 

SWING, District Judge. The libel filed In 
this case seeks to recover for the value of 
one hundred and twenty-five barrels of flom: 
alleged to have been lost through the neg- 
ligence or wrongful act of respondents, as 
owners of the steamboat Iron Mountain and 
barge Ironsides No. 3, on which flour libel- 
hint had insured the owner, to whom It 
paid the insurance; he having abandoned to 
it the property upon the happening of the 
accident entailing the loss. The bill of lading 
contracted to carry the flour from the port 
of Mt Vernon, Ind., at which port it was 
shipped, to the port of New Orleans, La., 
and the insurance by libellant was upon the 
flour in transit between these points, to be 
transported by the boat and barge named, 
against the usual risks of river navigation, 
excepting, however, such losses for which 
the carrier would be liable to the owner of 
the insured property. The respondents- 
owners of the boat and barge— file exceptions 
to the libel, claiming, first, that the action 
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should have been brought in the name of 
the owner of the flour; and, second, that the 
libel cannot be maintained by the insurance 
company in its own name. 

The exceptions cannot be sustained In The 
MonticeUo v. SfoUison, 17 How. [58 U. S.] 152, 
the supreme court say: "It is true that in 
courts of common law the injured party alone 
can sue for a trespass, as the damages are not 
loyally assignable, and if there be an equita- 
ble claimant, he can sue only in the name of 
the injured party, whereas in admiralty, 
the person equitably entitled may sue in his 
own name." In the case of The Manistee, 
[Case No. 9,027,] the libel was filed by the 
Insurance company in Its own name in an 
action similar to the present, and it seems 
to have been conceded that it was properly 
brought To the same efCect, see Insurance 
Co. V. The C. B. Jr., [Id. 7,051.] 

The second exception to the libel is, that, 
inasmuch as the loss happened during an 
unlawful deviation on the part of the carrier, 
or was caused by improper conduct of the 
master, the insurance company was not le- 
gally liable to the insured for the loss, and 
the payment by it of the insurance was but 
volimtary; hence, subrogation to his rights 
to recover from the carrier did not arise, and 
consequently Hbellant has no remedy over 
against the owners of the boat and barge for 
the loss. The same objection was made, 
and the question expressly raised, In the case 
of The C. D. Jr., above cited, where Judge 
Woods summarily disposed of it in the fol- 
lowing brief sentences: "Respondents fur- 
ther daim, that, having shown by the tes- 
timony, as they allege, that the insurance 
company was not legally bound to indemnify 
the insured for the loss the latter sustained 
by the collision, therefore the libellants have 
no cause of action against the respondents, 
although they have paid the loss. But I 
am of opinion that the authorities are ad- 
verse to this claim, and adopt the conclu- 
sion of the district judge, and refer to the 
case of The MonticeUo v. Mollison, 17 How. 
[58 U. S.] 152." 

Respondents' solicitors, however, suggest 
that perhaps the point was not fuUy consid- 
ered by Judge Woods; but it appears to me 
that the contrary inference can only be 
drawn from the report, as the learned judge 
states his opinion as the "resylt of the au- 
thorities," which must have been cited pro 
and con. by the counsel for the respective 
parties. Besides, it is evident that the ques- 
tion had been fully argued before the dis- 
trict judge, who had decided it in the same 
way, and the counsel for the respondents, in 
the case before me, have failed to cite any 
authority to sustain the opposite view, and 
I have not been able to find any which gives 
it support In The MonticeUo v. Mollison, 
tibi supra, it was held that while in courts 
of admiralty, in contradistinction to those 
at common law, "the person equitably en- 
titled may sue in his own name, yet that the 



same reasons why the wrong doer cannot be 
allowed to set up as a defense the equities 
between the insurer and the insured, equally 
apply to both courts." "The respondent,*' 
the court proceed to say, "is not presumed 
to know or bound to inquire as to the rela- 
tive equities of parties claiming the damages. 
He is bound to make satisfaction for the in- 
jury he has done. When he has once made 
it to the injured party, he cannot be made 
liable to another suit at the instance of any 
merely equitable claimant If notified of 
such a claim before payment, he may compel 
the claimants to interplead; otherwise, in 
making reparation for a wrong done, he 
need look no further than to the party in- 
jured." Again, the same court, in Hall v. 
Railroad Co., 13 WaU. [80 U. S.] 307, per- 
tinently say: "It is too well settled by the 
authorities to admit of question, that as be- 
tween a common carrier of goods and an 
underwriter upon them, the liability to the 
owner for their loss or destruction is prima- 
rily upon the carrier, while the liability of 
the insurer is only secondary. The contract 
of the carrier may not be first in order of 
time, but it is first and principal in ultimate 
liability. In respect to the ownership of the 
goods, and the risk incident thereto, the 
owner and the insurer are considered as one 
person, having together the beneficial right 
to the indemnity due from the carrier for a 
breach of his contract or for non-perform- 
ance "of his legal duty. Standing thus, as 
the insurer does, practically in the position 
of a surety, stipulating that the goods shall 
not be lost or injured in consequence of the 
peril insiured against, whenever he has in- 
demnified the owner for the loss, he is enti- 
tled to all the means of indemnity which the 
satisfied owner held against the party prima- 
rily liable. His right rests upon familiar 
principles of equity. It Is the doctrine of 
subrogation, dependent not at all upon priv- 
ity of contract, but worked out through the 
right of the creditor or owner." In the case 
of The Manistee, [Case No. 9,027,] it was 
contended on behalf of the carrier, *that the 
insm*ance policy was void, because it was 
issued in disregard of the requirements of 
the laws of the state." But the learned 
judge held that "in his opinion, the carrier 
should not be permitted to make that de- 
fense," adding, "that the shipper might have 
brought a libel for the use of the company 
(the underwriter), and if the use were not ex- 
pressed in the record, the coiu:t would pro- 
tect the company even after a decree in 
favor of the libellant" The result from 
these principles and authorities seems plain- 
ly to be that the carrier in this class of cases 
cannot set up any different defense against 
the underwriter than he could have against 
the owner of the goods lost, were the action 
brought by the latter. Substaniially the 
action is to be considered and treated as 
though prosecuted by and in the name of the 
insured owner or shipper for the use of the 
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underwriter, -to be defended on the same 
grounds, and determined by the observance 
of the same rules, and the application of the 
same legal principles. It would be an anom- 
aly indeed, if, in a case where it was ad- 
mitted, the owner could recover against the 
carrier for the use of the underwriter, the 
latter having paid the loss, and suing di- 
rectly in his own name in admiralty, as he 
may, thus standing, as we have seen, sub- 
stantially in the place of the owner, could 
not recover. , Such a result would be ex- 
ti-emely inconsistent and illogical. The car- 
rier has ail the privileges and immunities to 
which he is justly entitled when he is allow- 
ed to interpose the same defenses against 
the tmderwriter which he could against the 
owner, no more nor less, however. No priv- 
ity of contract existing, as has been shown, 
lie cannot be permitted to inquire into the 
equities which may have existed between 
the underwriter and the owner, and thus 
divert the Issue to be tried from the question 
of his unlawful acts or negligence to that of 
the liability or non-liability of the under- 
writer to the owner. What he must nega- 
tive, is his liability to the owner, not that of 
the insurer to the owner. The exceptions 
will be overruled. 
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Case No. 271. 

In re AMBI/ER. 

[8 Ben. 176.]* 

District CJourt, S. D. New York. June, 1875. 

Preference— Taxes— Dkbt Due to a State. 

A debt due from a bankrupt to a state other 
than the state in which the banlcruptcy proceed- 
ings are pending, for taxes, is not entitled to 
a preference under the fifth subdivision of sec- 
tion 5101, llev. St. 

In banla:uptcy. The register in this case 
-certified to the court that, at a third general 
meeting of the creditors [of Andrew P. Am- 
bla:] herein, a deposition for proof of debt 
was presented in behalf of the state of 
Texas, amounting to $700.59, for taxes lev- 
ied and assessed against the firm of Am- 
bler & Mason, in accordance with the laws 
of the state of Texas; and that it was de- 
manded that, in the order for a dividend, 
this claim should be admitted to a prefer- 
-ence and be first paid in full, as a claim en- 
titled to such preference under the fifth sub- 
■division of section 5101, Rev. St And the 
register certified the question to the court, 
with the following opinion: 

"It is on the strength of the judgment of the 
court in U. S. v. Hen-on, [20 Wall. (87 U. S.) 

'[Reported by Robert D. Benedict, Esq., and 
'Benj. Lincoln Benedict, Esq., and here reprinted 
l)r permission.] 



251,] that it is contended that this claim is en- 
titled to priority. The question in that case 
was, whether a debt due to the United 
States from the bankrupt on a bond execut- 
ed by the bankrupt, as surety for a default- 
ing revenue oflScer of the United States, 
was discharged by a certificate of discharge 
of the bankrupt tmder the bankrupt act. 
The court holds that, the United States be- 
ing lue sovereign authority and not being 
named in any of the provisions of the act 
providing for the discharge of the bankrupt 
from his debts, nor in any of the required 
proceedings which lead to that result, a 
debt due to the United States is not within 
the operation of the act, and is not discharg- 
ed by the discharge of the bankrupt in pro- 
ceedings in bankruptcy. And the court. In 
discussing the question In the case, makes 
use of the following expressions: 'Attempt 
is made in argument to show that the pref- 
erence g^ven to debts of the United States 
does not exclude such debts from the 
operation of the certificate of discharge, 
because such debts are not named in 
the proviso annexed to the description of 
the fifth dass of claims entitled to pri- 
ority and full payment in preference to 
general creditors; but the court Is not 
able to concur In the proposition, as It 
is quite clear that the proceedings in bank- 
ruptcy would very much embarrass tax- 
collectors without a saving clause in that 
behalf, and to that end It was provided that 
"nothing contained in this act shall interfere 
with the assessment and collection of taxes 
by the authority of the United States or 
any state." Consequently taxes, whether 
federal or state, may be collected In the 
ordinary mode; but if not collected, and the 
property of the bankrupt passes to and is 
administered by the assignee, the taxes are 
then enutled to the priority and preference 
provided in the same section of the bank- 
rupt act Nothing, therefore, can be in- 
ferred from that proviso inconsistent with 
the proposition that i^e sovereign authority 
Is not boxmd by the provisions of the bank- 
rupt act, imless therein named.* " 

It is on these expressions, that, on behalf 
of the state of Texas, reliance is placed that 
this claim for taxes is entitled to priority. 

The register does not understand the lan- 
guage of the court as declai-ing, in the case 
where the state other than that In which 
the proceedings in bankruptcy are pending 
has failed to collect taxes due to the state 
from the bankrupt that the proviso to the 
fifth sub-division of the section regulating 
these preferences, that nothing contained in 
the Act shall interfere with the assessment 
and collection of taxes by the authority of 
the United States, or of any state, creates 
a preference in favor of the state to which 
such taxes may be due. To go beyond giv- 
ing a preference to taxes due to the state 
in which the proceedings in banlcruptoy are 
pending, might open the door to very numor- 
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ous claims for preferences. The Act does 
not prevent the state to which the taxes 
are due from enforcing the claim of the state 
for tiixes by levy or distraint, or by such oth- 
er means or process as the laws of the state 
may provide; and this notwithstanding the 
debtor may have obtained his discharge in 
banla-uptcy. To refuse to give the claim a 
preference is not to interfere with the col- 
lection of the tax. The debt may be proved 
in the proceedings in bankruptcy, but within 
tlie jurisdiction of the state it is not dis- 
charged by the certificate of discharge. But 
the only priority and preference in the dis- 
tribution of the assets of the estate in bank- 
ruptcy of tlie banki-upt, given hy the section 
in question of the statute, to taxes due to a 
state, is the priority and preference given 
by the third sub-division of the section, to 
taxes and assessments made tinder the laws 
of the state in which the proceedings In 
bankruptcy are pending. 

BLATCHFORD, District Judge. I concur 
In the conclusion of the register, that the 
claim in question is not entitled to a prefer- 
ence or priority in payment. 



Case No, 273. 

AMBLER V. CHOUTBATT et at 

£3 Cent Law. J. (1S76) 333.] 

Circuit Court. E. D. Missouri.* 

Eqcitt Pleading— Multjfakiousness — Joindeb 
ov Parties— Partnehship. 

[1. A bill by an inventor, alleging a fraudu- 
lent sale of his patent rights, which does not 
clearly show whether the relief prayed for is 
that the sale be canceled, and the patent re- 
stored, or that the sale be confirmed, and the 
buyer forced to account for the profits, is bad 
on demurrer.] 

[See note at end of case.] 

[2. Where a patent is issued to a partnership, 
one partner cannot maintain a bill against an 
alleged fraudulent purchaser of tlie invention 
without making the other partner a party to the 
recoixi. nlfhoneh such ofher partner shared in 
the alleged fraud. Aini»Ijr v. "Whipple. 20 Wall. 
(8T U. §.) 546, distinguished.] * 

[See note at end of case.] 

[In equity. Bill by Augustine J. Ambler 
against Charles P. Chouteau, the Missouri 
Liquid Fuel & Illuminating Company, and 
others, alleging a fraudulent sale of com- 
plainant's invention to respondents. Heard 
on demurrer to the bill. Demurrer sus- 
tained. An appeal was subsequently taken 
to the supreme comrt, where this decision 
was affirmed. 107 U. S. 586, 1' Sup. Ct. 
556.] 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

DILLON, Circuit Judge, delivered an oral 
opinion, as follows, (TREAT, District Judge, 
concurring:) 



'[Afiirmed by supreme court in 107 U. S. 586. 
1 Sup. Ct. 5.j6.] 
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In this case there is a demurrer to the bill 
of complaint. The case is a very important 
one, if it is ever brought to a hearing on 
all the charges made in tho bill. There Is 
a demurrer on various groimds. One is, 
that the individual corporators, or certain 
individual corporatoi's, have been joined as 
defendants, with the corporation, the "Mis- 
souri Liquid Fuel & Illuminating Co." An- 
other is that it appears from the bill, that 
there was an agreement between the plain- 
tiflf. Ambler, and one Whipple, giving tiie 
latter the entire control of the patent, the 
complete, jus disponendi, and that what is 
charged as a fraud here, is simply acts that 
Whipple, by virtue of this contract, had au- 
thority to do, namely, to control and sell 
the patent in which the plaintiff claims an 
interest Another ground is that, although 
the bill is based upon fraud, and is profuse 
In general chaises of fraud, nevertheless 
the facts stated do not show fraud in the de- 
fendants. Another groimd is that Whipple 
& Dickerson are necessary parties to the 
relief sought in this bill, and are not made 
parties, either complainant or respondents. 
In 1869 the government of the United 
States, on the 13th of July, granted a pat- 
ent, known as 92,687, johitly to the com- 
plainant, Ambler, and to one Whipple. It 
seems that Ambler, the complainant here,, 
is the inventor, or claims to be the inventor, 
of the process mentioned in the patent, 
which is claimed to be veiy valuable, and 
that Whipple was to be the business man- 
ager of the concern. They formed a part- 
nership, and their contract provides that 
Ambler shall go on and perfect his inven- 
tion; shall get a patent; that all the Im- 
provements shall inure to their joint ben- 
efit; that Ambler shall keep his hands off 
when they get a patait, in the way of dis- 
posing of it to make it valuable; and, final- 
ly, that he shall confine himself to the 
work of invention, and that Whipple shall 
do the work of selling, to make it realize 
money gains. Accordingly that arrange- 
ment was made. That is the substance of 
the contract Whipple had authority to 
sell and dispose of it, and was to account 
to Ambler for one-half the gains. Accord- 
ing to the judgment of the supreme court 
of the United States, whidi has had be- 
fore them a controversy between Ambler 
and Whipple, this man Whipple, believing 
this to be a very valuable patent immedi- 
ately conceived the idea of swindling Am- 
bler out of it; and it does not stand alone 
in the history of inventions, that the man 
whose cunning, whose days and nights, are 
given to the perfecting of the patent is- 
often swindled out of the procee<ls of It, 
by those more cunning than himself in the 
ways of the world. According to the opin- 
ion of the supreme court of the United 
States, Whipple, as I have said, conceiving 
this to be a very valuable patent imme- 
diately set to work by a confederacy with 
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one Dickerson to swindle Ambler out of 
IL TUey pirated from Mm an improvement 
on this invention, went to tlie patent office, 
made due application, and caused two pat- 
ents to be issued, one 95,665, tlie other 102,- 
662, although they were improvements sim- 
ply, on Ambler's original patent They 
caused those patents to be Issued to Whip- 
ple and Dickerson, and not to Ambler, who 
was ignored in. this transaction. After- 
wards other proceedings were had— but not 
until after the transactions here in ques- 
tion took place— whereby another patent 
was Issued to the plaintiff, as the sole and 
first inventor of the same improvements, 
which were embraced in the patent sur- 
reptitiously obtained by Whipple and Dick- 
erson. Now, while Whipple and Dickerson 
hold the patents, wliich were procured, un- 
-douMedly in fraud of the plaintiff's rights 
here, but while the original contract be- 
tween WTiipple and Ambler was in force, 
by which these patents were to have been 
turned into that partnership arrangement, 
Whipple and Dickerson come out west, and 
make a sale of this patent-right to Blunt 
and Insley, for thirty-five or seventy thou- 
sand dollars. Blunt and Insley come here 
nuf? or^nize a company, on a grand scale 
of a quarter of a million, half a million, or 
a million dollars; sell out this patent to a 
company here, which is incorporated under 
the laws of Missouri, and commence opera- 
tions. The supreme court of the United 
States, in the case between Ambler and 
Whipple, which was brought in January, 
1870, and resulted in a decree in the su- 
preme court of the United States in Novem- 
ber, 18T4, [Ambler v. Whipple, 20 Wall. (87 
U- S.) 546; 23 Wall. (90 U. S.) 278,] this 
litigation drawing its slow length along in 
the District of Columbia for four years, or 
nearly five, decided, that this was a co- 
partnership arrangement, originally between 
Ambler and Whipple; that all improve- 
ments made, and all subsequent patents is- 
fiued, fell into this partnership arrangement; 
that the patents issued to Whipple and 
Dickerson were issued In fraud of the rights 
of the plaintiff; and that to one-half of all 
the gains under those patents Ambler was 
entitled. 

That was not a bill, as the supreme court 
remarked, to dissolve the partnership be- 
tween Ambler and Whipple, but a bill to ac- 
count; and the supreme court held that there 
should be an accounting, between Ambler 
and Whipple, as to all gains which had been 
made under all these patents, one-half of 
which belonged to the Whipple side; it did 
not make any difference to the plaintiff 
whether to Whipple alone or to him and 
Dickerson. The supreme court, in deciding 
that, although they did not say anything 
about it, must have held, that a bill between 
parluers for an account, would lie pending 
a partnership, for they say the partnership 
is not dissolved; they, therefore, must have 
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held, if their attention was called to it, that 
a bill would lie pending the existence of a 
partnership, by one partner against another, 
for an accounting, and to restrain improper 
conduct, notwithstanding there was no dis- 
solution, and no prayer for dissolution; in re- 
gard to which there has been a great deal of 
controversy. Lord Eldon, according to my rec- 
ollection, has stated, several times, that 
such a bill would not lie, but the American 
courts have sometimes held otherwise, and 
perhaps with very good reason. Ordinarily 
if partners can not agree and there is a loss 
of confidence between them, the partnership ' 
had better be dissolved; but we can imagine 
a case where it would be, perhaps, to the 
interest of the parties to have an account- 
ing, notwithstanding they do not want a 
dissolution. But no matter about that; the 
supreme court decided that there should be 
an accoimting under all these patents and 
that Mr. Ambler was entitied: to one-half 
of the gains, which had been made out of 
all of them, ordered an accounting accord- 
ingly, and remanded the case to the lower 
court. Such proceedings have been had; there 
has been an accounting between them, and 
Whipple has been found indebted to Ambler 
in some six or seven hundred thousand dol- 
lars, so stated. 

Now, in this state of the case. Ambler 
comes into this court, exhibits his bill in 
his own name, not joining Whipple, not al- 
leging that this partnership between him 
and Whipple is dissolved, but rather alleg- 
ing that it Is not dissolved; not alleging any 
fact showing that he has succeeded to the 
general rights of the firm composed of him- 
self and Whipple; not alleging any disso- 
lution; not alleging any succession to the 
rights of the two; not making Mr- Whipple 
a party either complainant or defendant, and 
exhibits this bill against the Missouri Liq- 
uid Fuel and Illuminating Co., which was 
organized here, and against certain of its 
stockholders or directors, and wants relief. 

The bill is defective for two reasons. It 
is multifarious, but that is easily amended. 
It undertakes to join various matters which, 
in any event, this corporation has no concern 
in. It is defective, for instance, in this: that 
it is difficult to ascertain from it whether it 
is a bill on the part of Mr. Ambler, seeking 
to obtain those rights which were sold to 
Insley and Blunt, who are alleged to be mere 
meu— Friday, stool-pigeons, or tools, for tiie 
company here; whether Ambler wants back 
his franchises, liis rights which have been 
sold to them, on the ground o'f a fraudulent 
sale, and wants his patent-to be restored and 
have that sale by Whipple cancelled; or 
whether he wants to confirm it and get the 
proceeds. He must do one thing or the other. 
He can not blow hot and cold. He can not 
say, "Tliere is fraud here, and therefore I 
want my patent back," and at the same time 
say, *T waive the fraud and want the pro- 
ceeds." He has to elect what he will do 
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In this matter. I make these suggestions so 
that in case the bill Is amended, it may state 
specifically what he wants. But the chief 
difficulty that the court perceives In the bUl 
Is this: that unless It can be alleged here 
that this partnersliip It at an end, and that 
Ambler has succeeded to the rights of the 
partners, certainly, In a proceeding in which 
his co-partner is not made a party, either 
complainant with him, or a i>arty on the 
record as defendant, there can be no relief. 
Suppose he wants to have this arrangement 
set aside on the ground of fraud— a fraud 
committed by his co-partner, Mr. Whipple; 
to such a bill Mr. Whipple is a necessary 
party. Suppose he Is willing to waive the 
fraud, and say, "I want to compel this com- 
pany to account;" if, as it is said, they have 
not paid up fully for it, then if that partner- 
ship is still existing he can not bring his in- 
dividual action himself; he must say that he 
has succeeded In some way to the rights of 
the two. That he has not done, and for that 
reason we must sustain this demurrer. 

An argument was made here to sustain the 
right of Mr. Ambler to bring this bill in his 
own name, based on certain observations of 
the supreme court In this suit of Ambler 
against Whipple and Dickerson, the supreme 
court held tliat, In this partnership arrange- 
ment, Ambler was entitled to one-half as 
against Whipple, and, they said, also as 
against Dickerson, because he had knowing- 
ly connected himself with Whipple, In the 
perpetration of the fAud. That has misled, 
as I think, the counsel for the plaintiff, into 
thinking that everybody against whom they 
can charge fraud, can be sued by Ambler in 
the same way that Ambler could sue, and did 
sue, his co-partner for an accounting; besides 
that, Dickerson in that suit, was one of the 
necessary parties, because two of the patents, 
which were issued, were issued to him and 
Whipple. To apply that observation of the 
court in respect to Dickerson, in that case 
would be to virtually overthrow all of the 
law applicable to partnership In this land. 

The entry will be, "Demurrer sustained." 
The plaintiff can consider whether he can 
make a case, in view of my observations, so 
as to avoid these objections. He will have 
leave to amend, if he desires It, by June 
rules. 

TREAT, District Judge, concurs In what I 
have said, and in the conclusion reached. 
Ordered accordingly. 

[NOTE. On appeal to the supreme court, 
this decision was affirmed. Mr: Chief Justice 
Waite, in delivering the opinion of tlie court, 
said: "The prayer is that the defendants may 
l>e enjoined 'from proceeding further with any 
dealings with the said partnei-ship and trust 
property aforesaid,* and 'that the damages to 
your orator for the wrong and injury done in 
this behalf may be duly considered, and that 
an account be talcen thereof before the master, 
* ♦ * and that your orator, upon the final 
hearing, be allowed, adjudged, and decreed dam- 
iges therefor.' This is the substance of all 



there is material in the mass of irrelevant mat- 
ter that incumbers the record, and fills the volu- 
minous argument filed by the api)ellant in his 
own behalf. Upon full consideration, we have 
to hesitation in saying that it presents no case 
for such relief in equity as is asked. If, as is 
more than once distinctly alleged, the object of 
the suit is to recover damages for an unlawful 
and fraudulent conspiracy to cheat Ambler out 
of his interest in the original invention which is 
the subject-matter of the controversy, the rem- 
edy is clearly at law, and not in equity. If an 
account of profits is wanted, and an injunction 
against the further use of the patented inven- 
tions, under the transfers from Whipple & Dick- 
erson. then the suit should have been against 
the Missouri corpoi^tion in its corporate capaci- 
ty, and not against a part only of its stock- 
holders and directors individually. 'If the object 
is to charge these defendants for the profits 
made by Whipple through his breach of trust, 
then he is a necessary party, and nothing can 
be done in his absence. In any event, these de- 
fendants are but purchasers trom Whipple of 
specific interests in the property which he held 
in trust for himself and Ambler. While the 
allegations of fraud in their general terms are as 
broad as language can make them, specifically 
they are confined by other allegations to the use 
of the patented invention in Missouri by the 
Missouri corporation, of which the defendants 
are stockholders and directors. It is not in any 
manner alleged or claimed that the defendants 
have profited by what Whipple has done, except 
through the title acquired by tiie conveyance to 
Blunt & Insley, and from them, with the con- 
sent of Whipple & Dickerson, the faithless trus- 
tees, to the corporation. No effort is made to 
set aside these conveyances. It is conceded that 
Blunt & Insley actually paid Whipple & Dick- 
erson $70,000 for the assignments which were 
made, and it is fairly to be inferred that in the 
accounting had under the decree of this court in 
Ambler v. Whipple, 20 Wall. (87 U. S.) 559. 
Whipple has been charged with the proceeds 
of this sale. But, whether that be so or not, 
no case has been made by the loose and general 
allegations in the bill for relief against these 
defendants." Ambler v. Ohoteau, 107 U. S. 
586, 1 Sup. Ct. 556.] 



Case No. 273. 

AMBLER V. McMECHEN. 

[1 Cranch. C. C. 320.]' 

Circuit Court. District of Columbia. July Term, 

1806. 

Bonds— FoRTHcoMiKO Bond— Marshal's Fees. 

1. It is not necessiry that a forthcoming bond 
should recite the return of the execution, nor 
the certificate of the service, nor the name of the 
person by whom it was served; but it must 
state that the execution wus served. 

2. A mistake in calculating the marshal's fees 
may be cured by a release; and judgment may 
be rendered for the true sum. 

Mr. Swann, for plaintiff. 
Mr. Youngs, for defendant. 

CRANCH, Chief Judge, delivered the opin- 
ion of the court 

This is a motion for an execution on a 
forthcoming bond, dated November ISth, 
1799, which recites the amount of the execu- 
tion on the judgment to be four hundred and 
sixteen dollars and sixty cents, including all 



'[Reported by Hon. William Cranch, Chief 
Judge.] 
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legal costs attending the execution. The de- 
fendant opposes the award of execution on 
this bond. 1. Because it does not recite the 
service of the former execution, and, 2. Be- 
cause it does not recite the amoimt due 
thereon. The words of the act of assembly 
(page 298, § 13,) are "a bond from such 
debtor and securities, payable to the cred- 
itor, reciting the service of such execution, 
and the amount of the money or tobacco due 
thereon, and with condition to have the 
goods and chattels forthcoming at the day 
of sale appointed by such sheriff or officer." 
And such a bond, when returned, is to have 
the force of a judgment; and thereupon the 
court, on motion, may award execution for 
the money and tobacco therein mentioned, 
with interest from the date of the bond, and 
costs. 

The defendant produces the execution up- 
on which the bond was taken, which ap- 
pears to be for— 

$872.05 



MarshHrs corn's 5 per cent, on $300.00 $16.00 
2 per cent, on 98.61 1-S7 
Serrlce. 



398.51 

16.97 
fi3 

$416.11 

The error of 49 cents, Is the difference be- 
tween 2 and 2^^ per cent, on 98.51. The 
bond recites the service of the execution to 
have been made by James Campbell, deputy 
town-sergeant, whereas the execution ap- 
pears to have been returned by C. Turner, 
the town-sergeant himself. In conserjuence 
of this variance, it is contended by the de- 
fendant's counsel, that the service of the 
execution is not recited in the bond. Upon 
this point, the court is of opinion, that the 
return by the principal sergeant is not con- 
clusive evidence that the service was not 
made by CampbeU, his deputy, as alleged in 
the bond. 

The act of assembly which has been cited, 
(page 123, § 26,) and which requires the 
deputy to indorse his name as well as that 
of his principal, on the writ which he has 
served, does not make void the service if 
the deputy should fail to indorse his name 
on the writ. It only subjects him to a pen- 
alty; and the object of the law was to pre- 
vent disputes between sheriffs and their 
deputies. The act respecting the forthcom- 
ing bond, does not require that it should re- 
cite the return of the execution, nor the cer- 
tificate of the service, nor the name of the 
person by whom the service was made; but 
it must recite the service of the execution; 
that is. as the court understands it, the bond 
shall aver that the execution has been sei-ved. 
This has been done, and therefore the court 
thinlcs the bond has satisfied the words and 
spirit of the act in this respect. 

As to the other objection, that the amount 
due on the execution Is not recited, because 
the sum stated in the bond includes the 
marshal's commissions, which are mis- 
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calculated, and are stated to be forty-nine 
cents too much, the court, at a former argu- 
ment of the case, intimated to the counsel 
for the defendant, that the point was proba- 
bly settled in the cases of Scott v. Homsby^ 
1 Call, 41, and the three following: Bell v. 
MaiT, Id. 47; Worsham v. Egleston, Id. 48, 
and Wilkinson v. McLochlin, Id. 49; and that, 
unless a distinction could be taken between 
this case and the principle on which those 
cases were decided, their authority was de- 
cisive. An attempt has been made to point 
out a difference. It Is said that in the cases 
in Call's Reports, the amoimt due upon the 
execution was in every instance truly stated, 
but the bond contained an additional sum 
separate from the amount due on the execu- 
tion; that the error existed in this separate 
sum; and that the bond contained in itself 
the data by which the amoimt really due 
upon the execution might be ascertained and 
the bond itself corrected. But upon an ex- 
amination of those cases the court does not 
find the fact to be so. 

In the case of Scott v, Homsby, the sheriff 
took the bond, including his commissions. 
It does not appear that the amount of the 
commissions was stated in the bond. It 
rather seems, from the report of the case, 
that the principal, costs, and commissions 
were stated in an aggregate sum. Yet, the 
plaintiff having released those commissions, 
the court awarded execution for the resi- 
due. In the case of Beil v. Marr, 1 Call, 47, 
the forthcoming bond exceeded the amount 
of the execution by the sum of £23. Gs. 7%d. 
Execution was awarded on the bond for the 
whole sum, and three days afterwards the 
plaintiff released the excess on record, and 
the judgment was affirmed on writ of er- 
ror. Here it is not stated whether the £23. 
Cs. 7i^d. was part of a whole sum, or wheth- 
er it formed a separate Item in the execution; 
but the former seems the most probable con- 
jecture. In Worsham v. Egleston, Id. 48, 
the bond recited the amount of the execution 
to be 7342 pounds of tobacco, including in- 
terest, costs, and the sheriffs commissions. 
The execution was only for 6940 lbs. to- 
bacco. The court of appeals, reversed the 
judgment on account of the commissions 
being included, but gave judgment in favor 
of the plaintiff for .the residue. Here the 
sum clearly was aggregate, and the commis- 
sions not specially stated in the bond. It 
was exactly the present case in that respect- 
So In Wilkinson v. McLochlin, Id. 49, the 
bond recited that the execution amounted 
to £195. 12s. 6d., including interest, sheriff's 
commissions, and aU legal costs. But the 
execution was only for £187. 13s. 7d. The 
same judgment was entered by the court of 
appeals as in the last case, and yet there 
was nothing in the bond itself by which the 
error could be corrected. These two last 
cases are exactly in principle the same as 
that now before us, and are decisive that 
the plaintiff is entitled to his execution for 
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the -whole amount of the condition of the 
hond, excepting the 49 cents error in calcu- 
Intlng the commissions. 

The plaintiff had bettor release the 49 
cents before the award of execution is en- 
tered. Execution to he awarded. 



Case K'o. 274. 

The A. M. BLrlSS. 

[2 Lowell, 103.]* 

District Ck)urt B. Massachusetts. March, 1872. 

Admikalty — Jdiusdictios — Chartek-Pakty — 
Mahitime Liens— Pledge of Freight as Seco- 

UITT. 

1. The district court has full jurisdiction of 
all coutracts of aflfreighticent and of claims for 
indirect as well as direct damages for the viola- 
tion of them. 

[Cited in Paterson v. Dakin, 31 Fed. 684.] 
tSee Insurance Co. v. Dunham. 11 Wall. (78 
U. S.) 1; The Alberto, 24 Fed. 379; The 
Volunteer. Case No. 16,991; The Pauline, 
Id. 10.848: The Dick Keys. Id. 3,898; 
Lowry t. Canal Boat, Id. 8.580.] 

2. There is no lien upon a vessel for loans 
made on a pledge of the freight as security. 

3. "Where agrents of a vessel, who were part 
owners, chartered the vessel to a creditor of 
their own, to enable him to repay himself out of 
the earnings, — Held, the charter-party was void 
as against the vessel and the other owners. 

In admiralty. Affreightment— Libel by 
A. S. Lewis and others, composing the mer- 
cantile firm of A. S. & W. G. Lewis & Co., 
against the schooner A. M. Bliss, alleging 
that they hired the vessel of Patton, Ginn, 
& Polger, of Boston, agents and owners, 
for six voyages to Hayti or other parts of 
the West Indies, or the Salt Islands, at $1,- 
200 for each voyage, and that the vessel 
had performed only two of the voyages, 
and that her master and said agents re- 
fused to send her on the third voyage; that 
the libellants had advanced, on accoimt of 
the freight, ?2,200 more than had been al- 
ready earned, which sum, with other dam- 
ages, they sought to recover. An amend- 
ment was filed, by consent, averring that 
the libellants had settled the two voyages, 
and had, besides, advanced $3,000, by their 
acceptance drawn on account of the charter, 
which they were liable to pay at any time, 
and that other charges to the amount of 
$350 had accnied on the same account The 
master appeared and claimed the vessel, and 
In his answer denied the authority of the 
supposed agents to make the chaiter, and 
set up that it was a fraud on the other 
owners, and that the libellants participated 
In the fraud; denied that he had absolutely 
refused to make the third voyage, but said 
that he offered to make it if the libellants 
would settle for the former voyages, and 
would pay the future freight to the owners. 
There was much conflict of evidence con- 
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ceming the master*s knowledge of fie char- 
ter-party, the authority of the agents, and 
the good faith of the transaction; and there 
was some discrepancy and contradiction con- 
cerning the amounts, dates, &c., of advances 
said to have been made. The dealings were 
between Patton of the one pait, and W. G. 
Ijewis of the other; and there was some 
testimony from both of them that a consid- 
erable part of the charter-money was to be 
applied to liquidate old debts of Patton, or 
of his former firm of Patton & Ginn, to the 
I libellants themselves, or to one of them. 
Patton & Ginn were now bankrupts. The 
charter-party contained several clauses that 
were commented on as unusual, and as 
showing fraud; among others, that a com- 
mission of five per cent should be payable 
to the charterers, and two and a half per 
cent to the agents "on the signing lost or not 
lost on any voyage," and that the agents 
agreed to sign charter-parties at the begin- 
ning of each voyage for such terms as Lewis 
& Co. might direct witliout prejudice to 
any clause of the original charter-party; 
and that the charterers rojght cancel the 
charter-party at the end of any voyage. On 
the other hand, there was evidence that the 
right to cancel was not unusual In the Hay- 
tlen trade, and was reasonable, owing to 
the peculiar vicissitudes of that business. 
The right to insert a different rate of freight 
in the voyage charters was said to be in- 
tended to enable the charterers to charge 
their correspondents abroad more than they 
really paid for the schooner, if the market 
rate of freights should advance. 

J. W. Hudson, for libellants. 
J. 0. Dodge, for claimant 



LOWELL, District Judge. The ai'guments 
of counsel have turned so much upon the 
important matters of fact involved in the 
controversy, that they have almost over- 
looked the point raised by the answer, wheth- 
er, upon the libellents' own case, they have 
a lien on the ship. The district court has 
full jurisdiction of contracts of aifreight- 
ment whether evidenced by charter-party 
or bill of lading; and though the damages 
may, in any case, be somewhat indirect as, 
for instance, if they arise out of a jettiswi 
which requires contribution, or out of a 
fraudulent payment of salvage by the mas- 
ter, yet the mode in which the claim for 
compensation arises will not oust the juris- 
diction: Dupont de Nemours v. Vance, 19 
How. [60 U. S.] 102; Church v. Shelton, 
[Case No. 2,714;] The Panama, [Id. No. 
10,703.] If, then, the fact were as is al- 
leged in the libel, that an advance of the 
freight had been made by the charterers 
in accordance -with the terms of the contract, 
the advance would, in the absence of an ex- 
press agreement to the contn^ry, be recov- 
erable of the o^vnol•s, if the ship should, 
for any reason, fail to perform the voyage; 
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and this right might he enforced against 
the ship: The Panama, ubi supra; The Pa- 
cific, [Case No. 10,643.] But I understand 
that the advances, so called, in this case, 
were not advances of freight, but loans on 
a pledge of the freight, which is a very dif- 
ferent thing. In the one case, there could be 
no recovery, unless the voyage failed; and, 
in the other, the borrowers would be bound 
to repay the money in any event, and the 
lenders would have merely a right to se- 
curity on the freight Such a loan does 
not purport to pledge the ship, but only the 
freight; and there is no lien on the ship 
for its repayment, because the failure to 
pay is no breach, express or implied, of the 
charter-party, but only of a distinct con- 
tract of loan, in which the promise of the 
borrower is the principal obligation. In this 
respect the charterers are on no different 
footing from any other person who should 
lend money to the ship-owner on a pledge 
of freight The ship is l>ound to the due 
performance of the contract of hiring, includ- 
ing, perhaps, the repayment of freight ad- 
vanced on the charter; but it Is not bound 
to the performance of a collateral agreement 
to repay money lent on the faith that all 
the covenants of the charter will be kept 
The distinction may seem a nice one, but it 
appears to me to be plain and indisputable. 
My duty, however, requires me to go fm*- 
ther, and examine the legality of the con- 
tract itself; because I may have misunder- 
stood the facts on which I decide that no 
privilege is held against the vessel, but more 
especially because some damages are tes- 
tified to which do undoubtedly have such a 
privilege, if the charter be a binding con- 
tract. It is said, indeed, that the master 
never refused to perform his part of the 
charter, excepting upon terms, which he 
had a right to insist on. of a settlement of 
each voyage when it was ended; but bis 
right to a settlement, or, at least, to any 
thing more than a mere statement of 13ie 
account, depends on whether the charterers 
had already lawfully paid or lent to the au- 
thorized agents of the vessel much more 
than had been earned at the time of the dis- 
pute, which involves the whole merits of 
the case, I cannot undei-stand the libel- 
lants' witnesses otherwise than tliat a great 
part of the very lai-ge sum which was to be 
lent or advanced was to go to pay the old 
debts of Patton & Ginn to the charterei-s, 
or one of them. Indeed, It is scarcely cred- 
ible that so large an advance as is men- 
tioned in the memorandum— more than twice 
what the libel alleges— could be made under 
any ordinary circumstances, especially on 
a charter which the lenders might wish to 
cancel at tlie end of some one of the voy- 
ages. That the amount was so large; that 
the agreement for it, which really preceded 
the charter, was not embodied in it; that 
some indefinite part of the money was ap- 
propriated to the old debts, and no definite 
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part was testified to as having been appll^ 
to any thing else,— all lead me to the con- 
clusion that this was the true intent of the 
transaction. The evidence certainly tends 
somewhat strongly to throw a doubt on any 
advances having been made at all, except- 
ing of one sum of $350, which, i)erhaps, had 
been earned before it was paid, and was not 
truly an advance. But this is consistent 
with the other theory, for it shows that the 
parties intended to settle every thing by 
an adjustment of accounts; which, if Pat- 
ton & Ginn had been the only owners of 
the schooner, would have been a very proper 
arrangement, but actually involved an abuse 
of the agency, which the libellants must be 
held to have known, for they were bound 
to inquire into the ownership of the vessel 
before undertaking to pay themselves out 
of the earnings. I have no hesitation in 
sayhig that the charter-party was void as 
against the vessel and all the owners ex- 
cepting Patton & Ghin. libel dismissed 
with costs. 



AMBRAJVIOVIC. (DEMARTINI v.) 
[See Demartini v. Ambramovic, Case No. 3,779.] 



Case Wo. S75. 

The AMELIA. 

[23 Fed. 406, note.] 

Circuit Court S. D. New Yorli. July 19, 1CT7.* 

ADMIHALTT— JUKISDICTION — EQUITABLE TiTLE — 

Possession. 

T. built the yacht A. for J>., and thereafter 
accepted part of the purchase money, and was 
present when D. sold her to one H.' by bill of 
sale, and performed other acts which indicated 
that he considered himself no longer the owner of 
the yacht; bat the title had never passed from 
him by any instrument of transfer, or by abso- 
lute delivery, and he subsequently claimed the 
ownership. On suit brought by H. to recover 
possession, held, that the legal title had never 
passed from T., and, as against a legal title, an 
admiralty court will not undertake to enforce an 
equitable title. 
[Cited in The G. Reusens, 23 Fed. 406.] 
[See Kynock v. The S. C. Ives, Case No. 
7,958; Davis v. Child, Id. 3.628.] 

[In admiralty. Libel by Abraham Hill to 
recover possession of the yacht Amelia from 
J. N. Towns. Libel dismissed, with costs. 
Keported as Hill v. The Amelia, Case No. 
6,487. Decree afiirmed.] 

JOHNSON, Curcuit Judge. The facts found 
in this case appear in the findings placed on 
file, and, so far as the material question is 
concerned, do not differ in substance from 
those which appeared in the district court. 
The legal title to the vessel did not pass 
from Towns, the builder, to Doncomb by any 
instrument of transfer, nor was there any 



^[Affirming decree of district court in Hill v. 
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absolute delivery of the yacht It was part 
of the agreement that a bill of sale should be 
executed when the agreement on the part 
of Doncomb was fully performed, and this 
time never arrived. The case, therefore, is 
substantially, as it is stated in the opinion of 
the district court, an attempt to enforce an 
equitable interest' as against a legal title. 
This the court of admiralty does not under- 
take. When It proceeds in a petitory suit, 
it proceeds upon legal title. Kellum v. Em- 
erson, [Case No. 7,669;] the S. C. Ives, [Id. 
7,958;] The John Jay, [Id. 7,352;] 2 Pars. 
Shipp. & Adm. 237, note 2. I do not find, 
and have not been referred to, any case 
which has been decided in this circuit, or 
in the supreme court of the United States, 
which holds a different doctrine; and I 
should be very unwilling to undertake to 
introduce a new and, at the least, a doubtful 
rule, in a case where my decision could not 
be reviewed, and would be a controlling 
precedent. If such a rule existed there could 
not fail to be numerous cases in which it 
must have been acted on. In Ward v. Peck, 
IS How. [59 U. S.] 267, the claimant's case 
depended on matters clearly within the ad- 
mhralty jurisdiction,— the power of a master 
to sell the ship,— and the libelants had the 
legal title unless it had been divested by the 
master's sale; and their legal title was sus- 
tained. There are other cases of this dass, 
but they are not thought to conflict with the 
views expressed in this case by the district 
court, and which I have adopted. The de- 
cree must be affirmed, with costs. 



Case MTo. 276. 

The AMELIA. 

[18 Leg. Int. 357; 4 Phila. 412.] 

District Court, E. D. Pennsylvania. July 1, 

186L 

Pkize— Disposition of Captives— Naval and 

JDDIOIAL COOXIZANCE. 

[A prize master reported to the court that he 
had delivered the prize to the marshal of the 
district, and had permitted the persons found on 
board to go ashore, for their greater comfort, 
they "remaining willingly subject to the orders 
of the judge of this court." Held, that such 
persons were not subject to the order of the 
court, but were in custody of the naval captors, 
and that their detention or discharge was purely 
a matter of naval, and not judicial, cognizance.] 

In admiralty. The following proceeding 
was had in the case of the Amelia: 
Eastern District of Penn'a, 

In the U. S. District Court 
To the Hon, John Cadwalader, 
Judge of said Court: 
The undersigned begs leave to report, that 
about one o'clock, P. M. of Satm-day, 20th 
June, 1861, he gave the possession of the 
ship Amelia, of which he has been prize 
master, to the marshal of this district, and 
has since that time aided him in the custody 
and safe keeping of the said ship and her 



cargo; and that he has allowed all the per- 
sons sent with him on the ship to this port, 
viz., the captain, his wife, the cook and his 
wife and daughter, to go ashore, for their 
greater comfort, there being no conveniences 
for them on board the vessel; and each and 
all of them remaining willingly, subject to 
the orders of the judge of this court 
(Signed) 

Acting Master, John W. Bentley, 
U. S. Navy, and Prize Master of 

Ship Amelia. 
Phila., 1st July, 18G1. 

BY THE COURT. The prize master Is 
mistaken in supposing that the persons men- 
tioned in the above statement are subject 
to the order of the <;ourt On the contrary, 
they are in custody of the naval captors, 
unless they have been duly discharged. The 
court cannot interfere to direct theh* dis- 
charge. But if the commis^oner of the court 
and the prize master concur in opinion that 
there Is no reason for their longer detention, 
the court cannot perceive that their discharge 
would be censurable. This, however, is a 
matter for naval, and not for judicial regu- 
lation. The prize master, stating that his 
duties may require him to leave Philadelphia, 
the court add, that so soon as the persons 
in his custody shall have been discharged, 
or thehr custody otherwise regulated by the 
proper naval authority, the court perceive 
no necessity for his remaining here longer. 
But so far as naval duties may be concerned, 
the prize master will, in this respect Judge 
for himself what should be his course of con- 
duct 



Case No. 277. 

The AftrELIA. 

[18 Leg. Int. 388; 4 Phila, 417.] 

District Court D. Pennsylvania. Kov. 26, 1861. 

Prize— Lawful Pkize- Books for Pobuc Li- 

BKART. 

Books intended for a public library will not be 
connscated m a prize court 

In admiralty. 

And now, 26th November, 1861, this case 
was heard upon the claim of Mitchell King, 
of (Jnarleston, So\ith Carolina, for two cases 
of books, marked "xne University of North 
Carolina, Chapel Hill, North Carolina, care of 
Mitchell King, Esq., Charleston. South Car- 
olina, Nos. 1 and 2," received and filed on the 
14th instant with the written consent of the 
District Attorney of the United States. And 
the affidavit of John Pennington, taken on the 
16th Instant, and this day filed, being read by 
consent and the letter of the said claimant 
therein mentioned being put in evidence, and 
it appearing to the court that other parts of 
the said letter than ore extracted In the said 
affidavit should be considered in forming an 
opinion as to the suuicieacy of the authority 
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conferred ujwn Mr. Pennington to receive the 
said two cases of books, the said letter is filed 
of record. And the said claim having been 
considered upon the above mentioned papers, 
and upon the documents on board of the 
captured vessel, the court said: Though 
this claimant, as the resident of a hostile 
district, would not be entitled to restitution 
of the subject of a commercial adventure 
in books, the purpose of the shipment in 
question, gives to it a difCerent character. 
The United States, in prosecuting hostili- 
ties for the restoration of thehr constitution- 
al authority, are compelled incidentally to 
confiscate property captured at sea, of which 
the proceeds would otherwise increase the 
wealth of that district But the United 
States are not at war with literature in that 
part of their territory. The case of the pic- 
tures of the Philadelphia Academy of Fine 
Arts, liberated by a British colonial prize 
com:t in the war of 1812, the prior proceed- 
ings in France mentioned in the report of 
that case, and the French and other decisions 
upon cases of fishing vessels, are precedents 
for the decree which I am about to pronounce. 
Without any such precedents, I would 
have had no difficulty in liberating these 
books. Whereupon, it is ordered, adjudged 
and decreed, that the said two cases of books 
be liberated from the custody of the mar- 
shal, and delivered to the said John Pen- 
nington. 
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Case No. 278. . 

AMELIA v. CALDWELL. 

[2 Cranch, C. C. 418.]^ 

Circuit Court, District of Columbia. October 
Term, 1S23. 

Slavery — Residence Abroap — ^Freedom. 

A slave carried from Washington, in the Dis- 
trict of Columbia, to Virginia, by her owner, 
for a temporary residence only, and brought 
back to Washinprton, and there sold to a resi- 
dent of Washington, does not tliereby become 
entitled to freedom under the Maryland act of 
1706, c. 67. 

[See note at end of case.] 

This cause was submitted to the decision 
of the court by Mr. Key, lor the petitioner, 
and Mr. Jones, for the defendant, upon the 
following case agreed: "In this case it is 
admitted that the petitioner was bom in the 
state of Maryland, and became, by marriage, 
the property of one Henry O. Middleton, who 
resided in Washington county, in this dis- 
trict, until May, 1820, there keeping the said 
petitioner in his possession, as his slave. 
That the said Middleton then removed into 
the state of Virginia, to reside, and left the 
said slave in Maryland, with her former 
miister. That on the 7th of December, 1820, 
the said petitioner was carried by the said 
Henry O. Middleton, to Fredericksburg, in 



Virginia, where he then resided and hath 
resided ever since, with an agreement and 
imderstanding between the said Middleton 
and the said petitioner, that if she did not 
like to continue In Fredericksburg, she 
should return and get a master, either in 
Maryland or the district, as she might 
choose. That after staying some time In 
Fredericksburg, the said petitioner became 
dissatisfied, and expressed her desire to re- 
turn; in consequence of which, the said Mid- 
dleton, on the 7th of December, 1821, gave 
her a pass authorizing her to proceed from 
Fredericksbiurg to Washington. That in 
some few weeks afterwards, the said Middle- 
ton came to Washington, where the peti- 
tioner then was, and sold her to the defend- 
ant. It is submitted to the court to deter- 
mine, upon this statement, whether, by the 
law of Maryland, A. D. 1796, c. 67, the pe- 
titioner is or is not entitled to her freedom; 
with the privilege to either party to except 
to the judgment of the court. 

F. S. Key, for petitioner. 
W. Jones, for defendant. 

THE COURT were of opinion that, upon 
the facts, as admitted above, the petitioner 
is not entitled, by law, to her freedom, and 
therefore give judgment for ihe defendant, 
"from which the petitioner prays an appeal 
to the supreme court of the United States." 

[NOTE. Act Md. 1796, c. 67, (2 Maxcy's 
Laws, p. 351,) prohibits the importation of 
slaves for sale or to reside, and provides that 
it mav be lawful for any citizen, "who shall 
come into this state with a bona fide intention 
of settling therein, to import or bring into this 
state, or within one year thereafter, any slave 
or slaves the property of such citizen at the time 
of his or her said removal." Further provi- 
sions are made in favor of owners of slaves 
traveling or temporarily sojourning abroad.] 



AMELIE, The, (FITZ v.) 
tSee Fitz v. The Amelie, Case No. 4,838.] 

AMELIA, The, {HILL v.) 
[See Hill v. The Amelia, Case No. 6,487.) 



HReported by Hon. William Cranch, Chief 
Judge.] 



Case ITo. 279. 

The AMERICA. 

[1 Adm. Bee. 449.] 

Superior Court, S. D. Florida. Dec. 5, 1836. 

Salvage— Amount of Award. 

[In admiralty. The decree awarded 25 per 
cent, on the cargo saved uninjured, 50 per cent. 
on that saved in a damaged condition without 
diving, and 60 per cent, on the damaged portion 
recovered by divinjr. Nowhere reported; opin- 
ion not now accessible.] 

[Cited m Baker v. The Slobodna, 35 Fed. 
541.] 
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Case No. 280. 

The A:MBRIGA. 

[2 Ben. 475.]' 

District Court, S. D. New York. June, 1868, 

Collision ix Hudsom Riveu—To-wboat— Keep- 
ing TO TIIK RlCJHT. 

1. Where a steamboat was coming down the 
Hudson river, havin;? boats in tow on each side, 
and Iiaviuf? lights properly set, and kept close 
to the west bank of the channel, and, seeing 
the liphts of an approacliing tow, slowed and 
slopped, and the tug-boat coming up was also 
on the west side of the channel, and, seeing the 
other's lights, hauled out to the eastward, and 
then straightened up the river, and a collision 
occurred between one of the boats which she 
was towing astern, and the boat on the port 
side of the steamboat coming down: Held, That 
there was no fault on the part of the boat 
that was injured. 

[Cited in McCoy v. The Carrituck, Case No. 
8,730.] 

2. That the steamboat going up was in de- 
fault in not keeping to the east side of the chan- 
nel, and that she either did not sheer far enough 
to the eastward, or straightened up the river 
too soon. 

[Cited in McCoy v. The Currituck, Case No. 
8,730.] 

[See Waring v. Clarke, 5 How. (46 XJ. S.) 

441. J 

3. That the steamboat coming down was not 
shown to be in fault 

In admiralty. This was a libel for a col- 
lision which occurred about G o'clock P. M., 
oa tho 25tti of October, ISUu, after dork, on 
the Hudson river, about seven miles below 
Albany, between the lake boat or barge 
Contest and a boat in tow of the steamboat 
America, whereby the Contest was badly 
damaged. The amount of damages claimed 
was ^10,000. The Contest was one of seven- 
teen boats, all of which were in tow astern 
of the steamboat New Haven, fastened in 
tiers by hawsers, there being five tiers, the 
boats in each tier being abreast of each 
otlier, and the Contest being the extreme 
port boat in the third or the fourth tier of 
boats, there being four boats in that tier. 
The New Haven was bound, with her tows, 
From New York to West Troy. The Amer- 
ica was on her way down the river from Al- 
bany, with two boats lashed side by side to 
her stjirboard side, and two to her port side, 
and some others astern, all in tow. The 
port bow of the extreme port boat, on the 
port side of the America, struck the port 
side of the Contest about amidships, tearing 
off her chime plank, and cutting through her 
tiniboi-3, and cjiusing her to leak badly, and 
Injuring her cargo. The libel chai'ged neg- 
ligence on the part of both the America and 
the New Haven. 

The answer of the America set up, that 
when the lights of the New Haven were seen 
from the America, at the distance of from 
41 mile to a mile and a half, the America, 
with her tows, hauled close in to the west- 
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ward, and neai* to a stone dike which forms 
the western bank of the river for a consid- 
erable distance; that the New Haven, still 
coming on pretty well in to the westward, 
the America was slowed; that tue New 
Haven tlien sheered out to the eastward, 
far enough to herself dear the most easterly 
boat on the port side of the America, and 
in so doing, disclosed to the view of the 
America the boats towed astern of the New 
Haven; that the engine of the America was 
then stopped, and was shortly after backed, 
as soon as there appeared to be danger of 
a collision, and was backing, when a boat or 
boats astern of the New Haven, on the port 
side, were dragged across the bow of the 
extreme boat on the port side of the Amer- 
ica, by the New Haven, which, after sheer- 
ing out to the eastward, straightened up 
the river so close to the extreme boat 
on the port side of the America, as herself 
to pass within ten or fifteen feet, or nearer, 
off the port side of said boat; that, at the 
time of the collision, the extreme boat on 
the starboard side of the America was with- 
in about twenty feet of the dike on the west 
side of the river, and as far to the westward 
as it was safe for her to be, and the America 
had backed so that the boats towed astern 
of her were close upon her; that there was 
abundant time and room for the New Haven, 
with her tow, to have passed to the east- 
ward of the America and her tow, and she 
ought to have, passed so far to the eastward 
with her tow as to avoid all danger of a 
collision; that she did not do this, nor did 
she slow or stop before the collision; that 
the tide was flood, but not running strong: 
and that the collision was not the fault of 
the America. 

The answer of the New Haven contained 
no statement of the particulars of the col- 
lision, or of the grounds assumed by the 
New Haven In defence. It consisted of a 
denial of all the material allegations of the 
libel, and of an averment that the New 
Haven was carefully navigated, and that the 
collision took place in consequence of the in- 
dividual fault, or combined fault, of the Con- 
test and the America, and was the fault of 
the agents and servants of the llbellants, 
and not of the claimant 

Spencer, Hoes & Metcalf, for libelants. 
O. Van Santvoord, for The America, 
Beebe, Dean & Donohue, for The New 
Haven. 

BI/ATCHFOKD, District Judge, There is 
no evidence showing any fault on the part 
of the Contest The testimony is, however, 
satisfactory to show that the New Haven 
was in fault She was violating the statute 
law of New York (1 Rev. St pt 1, c. 20, tit. 
10, § 1) which required her to keep to the 
right *or easterly side of the channeL Her 
pilot, Kane, who was at the wheel at the 
time of the collision, states that he was going 
along the dike till he got above the dam, 
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and that he then sheered to the eastward, 
on seeing the America approach, till he got 
dear of the America's tow, and then straight- 
ened np the river. But either he did not 
soon enough sheer to the eastward, or else 
he straightened up too soon, after sheering. 
That the New Haven dragged the Contest 
into contact with, and across the bow of the 
boat lashed to the America, is shown by the 
fact, that the boats in front of the Contest, 
as well as she herself, and the boat behind 
her, struck against the boat lashed to the 
America, although none of them were in- 
jured to the extent that the Contest was. 
The theory on the part of the New Haven, 
that the America took a sheer to the east- 
ward when the two steamboats were abreast 
of each other, is not supported by the ev- 
idence. The America came down as near to 
the dike as it was safe for her to go, and, 
if any thing, she sheered to the westward 
rather than the eastward, when she saw the 
near approach of the New Haven. She had 
a right to suppose that the New Haven 
would keep to the right of the channel, and 
would sheer out to the eastward in season, 
the lights of the America being plainly vis- 
ible. Her speed was moderate, and she was 
slowed and stopped and backed promptly, 
and her forward motion was stopped at the 
time of the coUision, whereas tlie New Ha- 
ven and her tows were under headway at 
that time. No fault is shown on the part of 
the America. , 

The libel must be dismissed as to the 
America, with costs, and the New Haven 
must be condemned in damages and costs, 
with a reference to a commissioner, to ascer- 
tain the damages caused to the libellants by 
the collision. 

Case No. 281. 
Tiie a:mbrica 

[3 Ben. 424.]* 
District Court, S. D. New York. Oct., 1869.* 

Collision in East Rivek — Vessels Crossinq— 
Porting Helm— Whistles. 

1. A steam vessel has no rijrht to select for 
herself a particular course, and, by the use of 
her whistle, prescribe to another steam vessel 
a particular course, without regard to the act 
for preventing collisions. 

[Cited in The Free State, Case No. 5,090.] 

2 Article 13 of that act only applies when 
each vessel, by day, sees the masts or the line 
of the keel of the other in a hne, or nearly in 
a line, with her own masts or the hne of Her 
own keel, and when, by night, €^ch vessel is in 
such a position as to see both of the side-lights 
of the other. ««rt«n 

[Cited in The Manitoba, Case No. 9.029.] 

3 The steamboat F. was going down the 
East river, with the ebb tide, and the ferry- 



'[Reported by Bobert B. Benedict, Esq., and 
here reprinted by permission.] 

'IReversed by circuit court, in the America, 
Case No. 284, and that decree was subs^uently 
reversed by the supreme court m v2 U. S. 4o-:.J 
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boat A. was crossing from New York to Brook- 
lyn, and heading up against the tide, so as to 
swing into her slip, in such a position that, if 
both vessels had kept on, the F. would have 
passed ahead of the A., and between her and 
the Brooklyn shore. The F. blew one whistle, 
and ported, whereupon the pilot of the A., so^ 
ing that, if both vessels kept on, the A. would 
be struck on her starboard side, also ported, 
and the two vessels came together nearly head 
on: Held, that the F. was in fault, m P^jrtmg, 
and attempting to cross the course of tne a., 
and that the A was not in fault. 
[Cited in The Free State, Case No. 5,090.J 
[See note to The America, Case No. 284.] 
[In admiralty. Libel by the Camden & 
Araboy Raih:oad Transportation Company, 
ownei-s of the steam tug Fairfield, against 
the steam ferry boat America, owned by the 
Union Perry Company. Libel dismissed. 
This decree was reversed by the circuit 
court in The America, Case No. 284. The 
decree of the circuit court was reversed by 
the supreme court 92 U. S. 432. See note 
to The America, Case No. 284. For the de- 
cree of the circuit court on the question of 
damages, see The America, Case No. 285.] 
Beebe, Donohue & Cooke, tor libellants. 
B. D. Silliman, for claimants, 

BLATOHFORD, District Judge, This Is a 
libel, filed by the owners of the steamboat 
Fail-field, against the steam ferry-boat Ameri- 
ca, to recover for the damages caused to the 
Fairfield by a collision, which took place 
between her and the America, on the 13th 
of December, 18G7, [1868,] at about five 
o'clock in the afternoon, in the East river, 
between New York and Brooklyn, a short 
distance below the Brooklyn slip of the Ful- 
ton ferrj-. The Fairfield was going down 
the East river, having come from the Navy 
Yard at Brooklyn, and being bound Into the 
North river, around the Battery. The 
America was a boat running on the Fulton 
ferry, from the slip at the foot of Fulton 
street, New York, to the slip at the foot of 
Fulton street, Brooklyn, and was at the time 
on a trip from New York to Brooklyn. The 
tide was strong ebb. The case made by the , 
libel is, that the Fairfield was going down, 
at about the middle of the river, when the 
America left her slip on the New York side; 
that, as the vessels neared each other, a 
single whistle was blown by the Fairfield, 
to indicate her intention to go to the right, 
and the wheel of the Fairfield was put to 
port, and her head sheered angling towards 
the New York shore; that the America paid 
no attention to the whistle of the Fairfield, 
but continued to haul more up the river, and 
on to the Fairfield; that, as it was found 
that the America was rapidly hauling on to 
the Fairfield, and still continuing to head 
more and more up the river, and that a colli- 
sion, if the America kept on, would probably 
happen, the bells of the Faii-field were rung to 
slow, stop, and back; that these orders were 
promptly obeyed, and the headway of the 
Fairfield was nearly, if not quite, stopped 
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in the water; that, while the Fairfield was 
in that condition, the America hlew two 
whistles, indicating her intention to go to 
the left; that, at that time, the America 
waa so close to the Fairfield, that the Fair- 
field, her engine and way being stopped, 
could do nothing except continue to hack 
her engine; that the America kept on, at 
nearly, if not quite, full speed, and struck 
the stem of the Fairfield, a little on the lar- 
board side, crushing in her planks and tim- 
bers, and opening her forward; and that 
the Fairfield commenced to talie in water 
rapidly, and was backed into a slip below 
the Brooklyn terminus of the Fulton ferry, 
and there sank In a few moments. The libel 
alleges, that the collision happened through 
the carelessness, negligeifce, and want of 
skill and management of those navigating 
the America, and, among other things. In 
not having good and sufficient lookouts, in 
not promptiy answering the single whistie 
of the Fairfield, in hauling up the river in 
such a manner as to bring her upon the Fair- 
field, In not keeping to the right, in blow- 
ing two whisties, and attempting to go to the 
left of the Fairfidd, when the Fairfield was 
lying dead in the water, and when she was 
so near to the Fairfield that a collision coidd 
not be avoided, in passing outside of the 
Fairfield, and then steering up the river and 
towards the Fairfield, and in not slowing, 
stopping, and backing before the collision 
was inevitable. The libel also avers, that the 
management and navigation of the Fairfield 
were correct and proper, aa it was her duty 
to keep to the right, and to indicate her in- 
tention by a single yrhistie, and, when she 
found that the America disregarded her sig- 
nals, and continued to sheer on to her, to 
slow, stop, and back. The answer alleges, 
that, when the America was within about 200 
yards of the Brooklyn shore, and about 250 
or 300 yards of her slip on the Brooklyn side 
of the river, and was heading up the East 
river, against a strong ebb tide, for the pur- 
pose of getting room to swing into said slip, 
her pilot discovered the Fairfield, under full 
headway, heading down the river, and to- 
wards the Brooklyn shore, on a course which, 
If continued, would have carried her in front 
of and past the America, on the side towards 
the Brooklyn shore; that thereupon the Ameri- 
ca kept steadily on her course up the river, in 
order that the Fairfield might keep her 
course, and pass In front of the America, 
as she could easily have done, without any 
collision; but the Fairfield, after continuing 
said course until within a short distance of 
the America, and when the Fairfield was 
under full headway, and when ft was im- 
possible for the boats to so change their 
course as to pass each other on the right 
without colliding with each other, blew one 
whistle, indicating her intention to pass on 
tlie right, and outside of the America, and 
simultaneously put her helm hard to port, 
and in that way steered directly towards the 



America; that, as soon as the Fairfield so 
sheered and blew her whistie, it was obvi- 
ous that she would strike the America on the 
starboard side, unless the America could be 
so sheered as to receive the blow upon her 
bow, or as to admit of the Fairfield's pass- 
ing on the opposite side of the America, or 
of striking her a quariiering instead of a full 
blow on her side; that the only <:om:se which 
the pilot of the America could thereupon 
propei'ly adopt, to prevent the America from 
being stiTick on her starboard side, and be- 
ing cut through, was to give one whistie as 
a signal, so that the Fairfield might put her 
helm as hard a-port as possible, and to put 
the helm of the America hard a-pori; at the 
same time; that all this was immediately 
done by the pilot of the America, and she was 
Immediately stopped, and her engines were 
backed, and she had stopped her headway by 
the land, when the Fairfield, continuing her 
course dlrectiy towards the America, struck 
her, the two vessels colliding head and head; 
and that the collision was caused wholly by 
the carelessness, negligence, and want of skill 
and management of the persons navigating 
the Fairfield, and, among other things, in 
not having a good and sufficient lookout^ or 
a competent pilot, in blowing one whistie, 
and putting her helm to port, and attempt- 
ing to pass the America on the right, when 
she had sufficient room to pass the America 
on the left, and when her course, if contin- 
ued, would have taken her past the America 
on the left, and when it was plain that an 
attempt to pass on the right would probably 
bring about a collision, and in not slowing, 
stopping and backing before the collision be- 
came inevitable, or so as to lessen the force 
of the same. 

In looking Into the libel, the first thing 
that arrests attention is the fact, that it does 
not state how the two vessels bore from 
each other, or how they were approaching 
each other, when the Fairfield blew a 
single whistie, and put her helm to port It 
only states, that, as the vessels neared each 
other, the whistie was blown by the Fair- 
field, and her helm was put to port, and her 
head was sheered angling towards the New 
York shore. This averment is entirely con- 
sistent with the statement In the answer, 
that the blowing of the whistie by the Fair- 
field, and the putting of her helm to port, 
and the sheering that followed, took place 
when the Fairfield was on a com:se heading 
towards the Brooklyn shore, which, if con- 
tinued, would have carried her in front of 
and past the America, on the side towards 
the Broolvlyn shore, without any collision. 
It is not pretended In the libel, that there 
was any risk of collision, when the Fairfield 
blew her whistle and ported, or that the ves- 
sels were then meeting end on, or nearly end 
on, so as to involve risk of collision, nor have 
the libellants attempted to show by proof 
any such state of things. The whole case 
made by the libel is, that, inasmuch a** the 
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Fairfield blew a single wliistle, and ported, 
it was tlie duty of the America to do the 
same; that the America failed to do so; and 
that, therefore, the America Is solely re- 
sponsible for the collision. The theory of 
the libel is based on the too prevalent and 
erroneous notion, that a steam vessel has a 
right, by the use of her steam whistle, to 
select for herself a particular coui-se, and 
prescribe to another steam vessel a particu- 
lar course, without regard to the provisions 
of the act of congi-ess of April 2D, 18G4, (13 
Stat 58,) for preventing collisions on the 
water. If there was no risk of collision the 
moment before the Faii'field blew her whis- 
tle and ported, it was not her duty to port, 
and it was not incumbent on the America 
to port, and the Fairfield could not, by mak- 
ing a signal, impose any such obligation on 
the America. The libel makes out no case 
requiring the America to port her helm, un- 
der article 13 of the said act. That article 
provides as follows: "If two ships under 
steam are meeting end on, or nearly end on, 
so as to involve risk of collision, the helms 
of both shall be put to port, so that each 
shall pass on the port side of the other." 
This nile applies only to steamers meeting, 
and only to steamers meeting end on, or 
nearly end on, and only when there is risk 
of collision. It does not apply when the 
courses of the two steamers are such that 
there is no risk of collision. It does not ap- 
ply to two steamers which must, if both 
kept on their respective com'ses, pass dear 
of each other. The only cases in which it 
applies are when each of the two vessels Is 
end on, or nearly end on, to the other— that 
is, cases in which, by day, each vessel sees 
the masts, or the line of the keel, of the 
other, in a line, or nearly in a line, with her 
own masts, or the line of her own keel, and 
cases in which, by night, each vessel is In 
such a position as to see both of the side- 
lights of the other vessel. It does not ap- 
ply to cases in which, by day, a steamer sees 
another steamer ahead, crossing her own 
course; nor, by night, to cases where the 
red light of one steamer is opposed to the 
red light of the other, or where the green 
light of one steamer is opposed to the green 
light of the other, or where a red light with- 
out a green light, or a green light without 
a red light, is seen ahead, or where both 
the green and the red lights are seen any- 
where but ahead. No case is made by the 
libel, authorizing the Fairfield to port, or 
requiring the America to port Nor does 
the testimony on the part of the Fairfield 
make out a case of meeting end on, or nearly 
end on, at the time the Fairfield blew her 
single whistle and ported. On the other 
hand, the answer, and the testimony on the 
part of the claimants, make out a case where 
the Fairfield was on a course that would 
liave carried her between the America and 
the Brooklyn shore, and the America was 
on a course that would have carried her to 



the New York side of the Fairfield, and the 
courses of the two vessels were such, when 
the Fairfield blew her single whistle and 
ported, that there would have been no col- 
lision, if both vessels had kept such comrses. 
I think that the weight of the evidence is 
decidedly in favor of the statement con- 
tained in the answer as to the positions and 
com'ses of the two vessels at the time the 
Fairfield blew her single whistle and ported. 
If so, it follows, that the Fairfield, by port- 
ing, and attempting to cross the bows of the 
America, from the starboard side of the lat- 
ter to her port side, left a course where there 
was no risk of collision, and threw herself 
In the way of the America, so as to make 
a collision inevitable. Unless the story in 
the answer is true, the collision could not 
have happened as it did, and the two vessels 
could not have struck each other in the way 
they did. For, as the Fairfield ported, and 
sheered towards the New York shore, the 
America, which was farther towards the 
New York shore than the Fairfield was, 
ported and sheered towards the Brooklyn 
shore, so as to avoid being struck on her 
starboard side by the Fairfield, and so as 
to receive the blow nearly on her bow, which 
was done. On the testimony of the pilot of 
the Fairfield, the collision could never have 
liappened as it did. The Fairfield could not 
have been as far over towards the New 
York shore as is claimed for her by him. 
For, if she had been, inasmuch as the tide 
was ebb, and the America had rounded up 
the river, and could not have done so, on an 
ebb tide, until she was well over towards 
the Brooklyn shore, the vessels could not 
have come together bow on, as they did, 
after the Fairfield had ported. On the whole 
evidence, the collision took place through 
the fault of the Fairfield, in porting and at- 
tempting to cross the bows of the America, 
when she had no right to do so. I see no 
fault in the navigation of the America. Her 
Pilot heard the single whistle of the Fair- 
field when it was blown, and noticed her 
porting as soon as it took place, and he im- 
mediately stopped and reversed his engine, 
and ported his helm, to change the direction 
of the coming blow. 
The libel is dismissed, with costs. 



Case No. 282. 

The AMERICA 

[6 Ben. 122.]^ 

District CJourt. E. D. New York. May. 1872. 

Tow-boat akd Tow — Unknown Obstkuctions— 
Burden op Proof. 

1. A canal-boat, properly placed in a tow, 
was being towed up the Hudson river. While 

'[Reported by Robert D. Beuedicc. Esq., and 
here reprinted by permission.] 
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gojng at a proper speed, where the channel 
was wide and de<'p, she was struck under her 
bottom by aomethinpr which made a hole in her, 
and caused her to sink. A libel to recover thfe 
damages was filed against the tow-boat: Held, 
rijat, on the evidence, it appeared that while 
being towed in the ordinary and proper channel, 
the boat was struck by something under water, 
whose presence could not be known by any care 
exercised by thos.e in charge of the tow-boat. 

2. That, when it was shown by the tow-boat, 
that all care was taken to avoid obstructions, 
and that this obstruction was unknown, the 
burden of proof was shifted to the libellnnts, 
and that, in order to recover, they must prove 
that tlie sinking was caused by negligence, on 
the part of the tow-boat. 

[Cited in Powell v. The Willie, 2 Fed. 97.] 

[See The Angelina Corning, Case No. 384.] 

3. That, as they had failed in proving this, 
the tow-boat was not liable. 

[Cited in Powell v. The Willie, 2 Fed. 97J 

[In admirfilty. Libel by James McKeag, 
owner of the canal-boat A. W. Humphreys, 
against the steamer America, for damages 
sufifered by the A. W. Humphreys while In 
the America's tow. Libel dismissed.] 

Wilcox & Hobbs, for libelants. 
C. Van Santvoord, for respondent. 



BENEDICT, District Judge. This Is an 
action brought by James McKeag, owner of 
the canal-boat A. W. Humphreys, to recov- 
er of the steamer America, the damages sus- 
tained by the canal-boat, while being towed 
by the America, from New York to Albany, 
on the night of the twenty-third day of 
August last The evidence shows, that the 
c-anal-boat was properly placed In the tow, and 
that, soon after the tow was fully made up, 
and while proceeding up the river by New 
York, at a proper speed, this canal-boat was 
struck under her bottom by some hard sub- 
stance, which, although it did not break her 
loose, or strike any other boat in the tow, 
made a hole In the bottom of this boat, 
which caused her to sink in a very short 
time. No one Is called who knows what 
struck the boat The channel was there 
very deep, and nothing was seen to cause 
danger. But it appears that off 59th street, 
in the river there was at this time an old 
sunken crib, which was weU known, and on 
which the boat might have struck in passing 
over it, and much evidence has been taken, 
as bearing on the question whether the boat 
was off 59th street, or above that point when 
she struck. Upon this question my conclu- 
sion is that, as the evidence stands, it can- 
not be found that the cause of the injinry 
was striking the old crib off 59th street. 
The case is then one where the tow-boat 
shows, that the boat was properly placed in 
the tow, and that, while being towed in the 
ordinary and proper channel, she was struck 
under water by something whose presence 
could not be known by any care exercised 
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by those In charge of the tow. In such a 
case the towing boat cannot be held liable. 
When, on the part of the tow-boat, it was 
shown that all care possible was taken to 
avoid all obstructions, and that the obstruc- 
tion which hurt this boat was unknown, 
the burden of proof shifted to the llbel- 
lants, and in order to recover they must 
show that the sinldng was caused by neg- 
ligence on the part of the tow. There must 
therefore be a decree dismissing the libel 
with costs. 
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The AJIERICA. 
[8 Ben. 49L]» 



District Court, B. D. New York. July, 1878. 

Damage to Cargo— Bill of Lading — Inherent 
Deterioration— Bad Storage. 

1. Oranges and lemons were shipped on a 
steamship at Valencia to be brought to New 
lork under a bill of lading exempting the ves- 
sel from losses by perils of the sea» or from in- 
herent deterioration. On the dischareft nf the 
cargo at New York the fruit was found to be 
mostly decayed, and a libel was filed against 
the steamer to recover for its loss: Held, that 
on the evidence the cargo had not been so 
stowed as to permit proper ventilation. 

[Cited in The Portuense, 35 Fed. 671.] 

2. That it was not incumbent on the libellants 
ti'on''?n^?h*e^frui?.''^ ^^ "' ^^"^^""^ *^^'^"^^^- 

3. That the rotting of this fruit was undoubt- 
edly unduly hastened by the manner in which it 
was stowed; and that the libellants were enti- 
tled to recover. 

[Cited in The Portuense, 35 Fed. 671 ] 
tSee^The Star of Hope, 17 Wall. (84 U. S.) 

In admiralty. 

Scudder & Carter, for libelant 
Butler, Stillman & Hubbard, for respond- 
ent 

BENEDICT, District Judge. This Is an 
action upon a bill of lading to recover for 
the loss of a quantity of oranges. The or- 
anges were shipped in Valencia, to be deliv- 
ered In New York in like good order. The 
bill of lading is in the ordinary form. It 
states that the fruit was shipped in good 
order and condition, and it exempts the ship 
from liability for damages arising from per- 
ils of the seas or from "inherent deteriora- 
tion." After the shipment of this fruit in 
Valencia, the steamer went to Malaga, 
where the position of some portions of the 
cargo was changed, and other cargo was 
shipped. 

From Malaga the steamer proceeded to 
Boston, and landed some cargo and thence 



'[Reported by Robert D. Benedict, Esq., and 
Benj. LincoIn.Benedict Esq., and here reprint- 
ed by permission.] 
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she proceeded to New York. Upon arrival, 
in New York the fruit was found substan- 
tially destroyed by decay. AH of it was 
more or less rotten and it was worth little 
or nothing. Whereupon this action was 
brought to chaxge the steamer with the loss. 
The evidence renders it necessary to con- 
sider only the question of stowage. Upon 
this pohit the contention on the part of the 
llbellant is that the damage arose from the 
cargo being so stowed as to afford no prop- 
er ventilation. On the part of the steamer, 
the bad condition of the fniit on arrival 
of the steamer is admitted, but the li- 
ability of the steamer is denied, first, 
upon the ground that no uniform mode 
of stowing so as to secure ventilation 
in such a cargo exists, and that, by the 
mode adopted in this case, sufficient ven- 
tilation was secured; and, second, that 
the evidence leaves it in doubt whether the 
decay of the oranges did not arise from in- 
herent deterioration. 

Upon the whole evidence it appears quite 
plainly that, after the restowage of the car- 
go at Malaga, the fruit in question was not 
so stowed as to secure proper ventilation. 
The proximity of the engine bulkhead; the 
absence of a well hole in the cargo under 
the main hatchway; the stowage of a quan- 
tity of dried fruit between the oranges and 
the fore-hatch; the absence of a booby-hatch 
over the main hatchway, and the closeness 
of the stowage by the beams, are facts 
abundantly sufficient to make out a case 
of bad stowage in a cargo of this descrip- 
tion. The natural result of this mode of 
stowage would be to cause the fruit to de- 
cay, and, in the absence of any other caus<?, 
the conclusion must be that the stowage did 
cause the extraordinary decay which took 

place. , 

It has been argued in behalf of the steam- 
er that the fact, which was proved, that 
sometimes oranges do decay on a voyage 
of importation, from inherent deterioration, 
renders it incumbent upon the libellant, be- 
fore he can recover, to prove that no in- 
herent deterioration existed In this fruit. 

I do not so understand the law to be. The 
bin of lading states that the fruit was 
shipped in good order and condition. No 
^tness is called to say that any defect ex- 
isted in the fruit; and It is going far to 
say that the possibility that there might be 
inherent deterioration must prevent the libel- 
lant from recovering. 

All oranges will rot, but that fact does 
not prevent the conclusion that the rotting 
of these oranges was unduly hastened to 
the damage of the libeUant by the manner 
in which they were transported. My opin- 
ion, therefore, is that the Ubellant has made 
out a case which entities him to a decree. 
Let a decree be entered for the libellant, 
with an order of reference to ascertain the 
amount 
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Case No. 284. 

The AMERICA. 

[10 Blatchf. 155.]' 

Circuit Court, S. D. New York. Sept. 23, 1872.* 

Collision— Between Steameiw — Pokting Helm 
— Lookout. 

1. A collision occurred in the East river, be- 
tween a steamboat from the WuUabout to the 
■NT-,-*-!, ^•.T'av a-nfi n fdirv-hojit. crossintf from 



tween a steamooai irum uiv »Tiiu«.uu_ui. « v*.«- 
North river, and a ferry-boat crossing from 
New York to Brooklyn, on the Fulton ferry 
route: Held, on the facts, that the ferry-boat 
was solely in fault. 

[See note at end of case.] 

2. Although, at the time, the steamboat was 
in the sole charge of her pilot, and the assist- 
ant engineer, and her master and engineer, and 
the rest of the hands, were in the cabin, at 
supper, and such inattention was inexcusable, 
yet it did not contribute to the collision. 

3 The two vessels approached each other so 
neariy end on, as to require each to keep to 
the right. The steamboat did so, and the ferry- 
boat did not. 

4. A vigilant lookout on ferry-boats crossing 
the' Bast river is required. 

[Cited in The Manhasset, 34 Fed. 419.] 

[Approved in The Monticello, 15 Fed. 477.] 

[Appeal from the district court of the 
United States for the southern district of 

New Tork. ^ ^ c. 

[In admiralty. Libel by the Camden & 
Amboy Railroad Transportation Company, 
owner of the steam tug Fairfield, against 
the steam ferryboat America, owned by the 
Union Ferry Company. In the district court 
the libel was dismissed, with costs. The 
America, Case No. 281. Libelants appe-al. 
Reversed. This decree was reversed by the 
supreme court on appeal. 92 U. S. 432. See 
note at end of case. For tiie decree of tins 
court <yn the question of damages, see The 
America, Case No. 285.] 

Charles Donohue. for libelants. 

Benjamin D. Silliman, for claimants. 

WOODRUFF, Circuit Judge, It cannot be 
denied that it was unsafe and improper, on 
the part of the captain, engineer and hands 
employed on tiie vessel of tiie libellants, tiie 
steamboat Fairfield, to leave her in sole 
charge of the pilot and assistant to the en- 
gineer, at the time they went to their sup- 
per She had been at the Wallabout. on the 
soiitherly or Brooklyn side of the East river 
had left her tow, and had come thence out 
hito the river, and swung around, taking 
lier course down the river, to go around the 
Battery, to her slip on the Nortii river. It 
was about five o'clock in tiie evening, on tiie 
13th of December, 18GG. The sun had set. 
and it was neariy dark, though the shores 
and objects at a considerable distance were 

'[Reported by Hon. Samuel Blatchf ord, Dis- 
tricrjudge, and here reprinted by permission ] 

=■1 Reversing The America, Case No. 281. de- 
cree of circuit court reversed by supreme court 
iu 92 U. S. 432.] 
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still visible. The Fairfielil was about to pass 
tlirougli a channel crossed by numerous fer- 
ry-boats, and ordinarily travelled by other 
craft, rendering it especially important that 
more than ordinary watchfulness and com- 
petent skill in navigation. shoiUd be in con- 
stant exercise. That, in these circumstan- 
ces, no lookout should be stationed, and the 
captain should relinquish all attention to the 
navigation of tlie vessel, and, with all hands 
other than the two above named, go to the 
cabin for supper, was extraordinary, and, as 
I think, inexcusable. Nevertheless, if this in- 
attention on their part in no wise contributed 
to the collision, If, in fact, the pilot saw all 
that was material, which he could have seen, 
or of which he could have been informed, 
had a proper lookout been stationed, and 
others had been on duty, then the question 
ceases to be affected by the want of a look- 
out, &c.. and becomes simply a question of 
proi>er navigation, in view of what the pilot 
saw and knew of the presence and course of 
the ferry-boat with which the collision oc- 
curred. The ferry-boat, the America, came 
from her slip at the foot of jFulton street on 
the New York side, bound upwards and 
across the river to her Brooklyn slip. The 
tide was ebb and running very strongly down 
the river, and, in order to make her passage 
with facility, it was necessary for her to 
swing around to port, on a, starboard helm, 
head up the river against the tide, go above 
her Bi-ooklyn slip, and then port her helm, 
and swing into her slip. According to the tes- 
timony of the witnesses she made a course, 
by this means, well described by the letter 
S, in which she would travel, at first, across, 
and n^ore than half across, the river, swing- 
ing upwards, and then Inclining towards the 
New York side, preparatory to her last ma- 
noeuvre, of swinging into her Brooklvn slip. 
The pilot of the steamboat, the Fairfield, 
saw lier from the moment she came out of 
the slip, and watched her movements con- 
tinuously to the moment of collision. If he 
had had the assistance of one or many on the 
lookout, he could not have been sooner ap- 
prised of her approach, and he conducted the 
navigation of the Fairfield with all the In- 
formation they could have given him, and 
with the ferry-boat in full view. The rospon- 
sibility of this navigation was upon him. He 
controlled the movement of the Fairfield, 
while the man In charge of the engine 
promptly obeyed his instructions, and slowed, 
stopped and backed at his signal. I cannot, 
therefore, discover that the absence of the 
lookout contributed, in any degree, to deprive 
him of information, or that his management 
of the Fairfield was In any manner affected 
by the absence of the others, master or 
crew, at their supper, until the danger of 
collision was Imminent. 

The question on the part of the libellants 
Is, therefore, whether the Fairfield was, in 
fact, skilfully and properly navigated, with 
the ferry-boat In full view, and, on the other 



hand, whether there was fault In the navi- 
gation of the ferry-boat. To determine this, 
it is important to ascertain the location of 
the two vessels at the time when it became 
the duty of one or both to take measures to 
insure safety. The testimony of tbe pilot of 
the Fairfield, corroborated by the testimony 
of the master and crew as to her course and 
location, both when they went to, and when 
they returned from, the cabin, is distinct and 
unqualified, that she was coming down near- 
ly in the middle of the river. This is, also, 
her probable course, when her destination ds 
considered, she being boimd around the Bat- 
tery to reach her slip. She, coming from the 
Wallabout, and taking her course down the 
river, would be under a temptation to in- 
cline towards the New York shore, and the 
witnesses on her part all state that such 
was her inclination. Some of them clearly 
exaggerate that inclination, but on the fact 
they are all agreed. This is denied by the 
witnesses from the ferry-boat They say that 
the Fail-field was, when they saw her, on a 
course tending towards the Brooklyn shore, 
and some of them represent her as coming 
from the foot of Market street, on the New 
York side, obliquely, across the river, towards 
Brooklyn, near the veiy slip to which tlie 
ferry-boat was bound— In itself, not only In 
conflict with the witnesses from the Fairfield, 
but a most improbable story, and yet easily 
accounted for without imputing intentional 
misstatement to any one. In the first place, 
the witnesses on the Fairfield know, better 
than the otliers could know, her destination 
and her course. Next, in the obscurity of 
the evening twilight, observation from the 
ferry-boat is far loss reliable than It woull 
be if made in open day. Again, the witnesses 
from the ferry-boat did not see the Fairfield 
until the former had passed out into the river 
and swung around, so as to be headed up 
the river, still under a starboard helm, or at 
about the time her^elm was steadied on her 
course upward. In the making of this move- 
ment, to all eyes on the ferry-boat the Fair- 
field would seem to be on a reverse course^ 
and, especially at that time, and In so im- 
perfect a light, the Fairfield would seem to 
he moving from them, in the opposite di- 
rection. Yary great precision is rarely 
found In the statements of witnesses on 
either side, in cases of this description, 
and the imperfect light may h^-ve made 
the estimates of the witnessses from the 
Fairfield In some degree Inaccurate, but 
their statements are not overcome by the 
observations from the ferry-boat, under cir- 
cumstances so clearly adapted to deceive the 
observers, and when the admitted movements 
of the ferry-boat would easily produce the 
Impression to which they testify, and yet 
be in perfect harmony with the fact, as stated 
by the libellants' witnesses. It is, also, true, 
that the testimony as to the distance of the 
place of collision from the Brooklyn shore Is 
in conflict, and yet a small allowance, due 



AMERICA (Case No. 285) 



[1 Fed. Cas. page 604] 



to the prejudice of the witnesses attached to 
either vessel, and, as to passengers, dtie to 
their observation, in which the motion of the 
ferry-boat was imputed to the Fairfield, lead- 
ing them to the belief that the latter was 
moving in the direction of Brooklyn, removes 
this conflict from any great embarrassment. 
Tliat the Fairfield was slowed, stopped and 
backed on the instant that the danger of col- 
lision rendered that proper, is very clearly 
proved. A main fact, which a just view of 
all the testimony seems to me to establisli, 
furnishes to my mind the test of the respon- 
sibility for the collision; and this fact is not 
only supported by the witnesses for the 
libellants, as I have above stated, but is cor- 
roborated, not, pel haps, by the claimants' 
witnesses to their observation on the course 
of the Fairfield, but by their testimony to the 
course of their own boat. The fact is this. 
At the time when the two vessels gahied such 
a position that precautions to pass each other 
in safety were proper, they were approach- 
ing each other so nearly end on, that the rule 
that each should keep to the right of the 
other applied to them. 

Whatever be the rule respecting the duty 
of ferry-boats to keep a lookout from the 
forward deck, one thing is certain, that, 
in the navigation across this crowded chan- 
nel, a most vigilant lookout from some place 
on the boat is required, and I can hardly 
conceive of any navigation in which, in 
view of the interests of life and property, 
and the dangers of inadvertence, it is more 
imperatively demanded. It is, also, clear, 
upon the proofs here, that the two men who 
are claimed to have acted as lookouts 6n 
the bow of the ferry-boat were wholly use- 
less as such. They might as well have 
been in the cabin. They saw the Fairfield, 
it is true, before the collision, but made no 
report of her approach. Whether they even 
saw her before she was seen by the pilot, 
who was engaged in diftcting the boat out 
of her slip and into the river, and bringing 
her around to her course up the river, is, 
at least, doubtful, and, if they did, they 
gave no notice. It is, also, apparent, that 
the pilot himself did not see the Fairfield 
until he had accomplished all the manoeu- 
vres last stated, and was near to the Fair- 
field, nor until she had obeyed the rule 
which, in the judgment of her pUot, required 
him to p»ss to the right, or port to port of 
the two vessels. The pilot of the ferry- 
boat was attentive to the endeavor to stem 
the strong ebb tide, and reach a point up 
the river at which he should make his final 
sheer into his slip, and he failed to discover 
the Fairfield, and learn her actual course 
and movement, so soon as it was the duty 
of either himself or some one who should 
Inform him. He heard the one whistle of 
the Fairfield, but he was not at liberty to 
await that whistle, when the boats were ap- 
proaching, as I think they were, so that 
-each should keep to the right. This is easi- 



ly accounted for. It was of importance to 
the ferry-boat that she should be kept up the 
river far enough, against the strong ebb 
tide, to enable her to swing readily aroimd, 
so as not to strike below her slip. He was 
under a strong motive not to tiu'n too soon 
to accomplish an entrance to his slip. Ei- 
ther because he did not see the Fairfield, 
and learn her true course, soon enough, 
or because he mistalienly persisted too long 
in keeping the ferry-boat up against the 
tide, he did not port his helm so soon as he 
ought. He did not do so tiU after the Fair- 
field had turned to the right, nor until, after 
that, she warned him, by her whistle, that 
she was acting in conformity with the rule 
which he also was boimd to observe without 
such warning. 

I cannot resist the conclusion, that the col- 
lision was due to the want of proper and 
seasonable observation on board the ferry- 
boat, to imperfect and mistaken observation 
when made in the dim twilight, to mistake, 
in imputing to the Fairfield an apparent 
motion due to the actual movement of the 
ferry-boat, to an over-anxiety to gain a dis- 
tance up the river against the tide, to ena- 
ble the ferry-boat easily to enter her slip, 
and, finally, to a neglect, from whatever 
cause, to turn to the right, as it was the 
duty of the ferry-boat to do, to avoid col- 
lision. These conclusions necessarily re- 
quire that the libellants have a decree, to 
recover their damages and costs, and a Vof er- 
ence to compute such damages must be 
ordered. 3 Ben. 424, [The America, Case 
No. 281.] 

[NOTE. An appeal was taken to the su- 
preme court, and the decree of the circuit court 
■was there reversed. It was ordered that the 
damages resulting from the collision, and the 
costs of suit, iDe apportioned equally between the 
two vessels, on the ground diat, if either had 
seasonably complied with the requirement as 
to the porting of her helm, the collision could 
not have occurred, and consequently both ves- 
sels were in fault. The America, 92 U. S. 432.] 



Case No. 285. 

The AMERICA. 

[11 Blatchf. 485.? 

Circuit Court, S. D. New York. Feb. 19, 1874. 

Collision— Total Lops— Raising Sunken Ves- 
sel — Interest. 

1. Where a vessel is sunk by a collision, and 
a recoverv is had by her against another vessel 
for a total loss of her, as the damages caused 
thereby, an item for the expense of raising the 
former vessel will be allowed, if it does not 
appear that more was done, in raising her, than 
to enable proof to be given that she could not 
be repaired without too great expense. 
[Cited in The Mary Eveline, Case No. 9,212; 
The Havilah, 1 C. C. A. 519, 50 Fed. 334. 
Distinguished in Johanssen v. The Eloina, 
4 Fed. 574.3 
[See The Mary Eveline, Case No. 9,212.] 

'[Reported by Hon. Samuel Blatchfonl. Dis- 
trict Judge, and here reprinted by permissiou.] 



[1 Fed. Cas. page 605] 

2. In such an action, interest on the items of 
damage allowed is proper, as an allowance, as 
being necessary to indemnity. 

[Cited in The Alexandria, Case No. 178.] 

[In admiralty.. Libel for collision by the 
Camden & Amboy Railroad Ti-anspoitation 
Company, owner of the steam tugr Fairfield, 
against the steam ferryboat America, (the 
Union Ferry Company, claimant) The dis- 
trict court dismissed the libel, with costs, 
(Case No. 281,) but on appeal the decree 
was reversed by this court, and a reference 
ordered, (The America, Case No. 284.)- Heard 
on exceptions to the commissioner's report 
Overruled,] 

In this case, whicb was an action in rem 
by the owners of the steamboat Faii-field 
against the steamboat America, to recover 
for the damages sustained by the former 
by the sinking of the Fail-field through a 
collision between her and the America, the 
libellants had a decree, In this court The 
commissioner, in his report, allowed for a 
total loss of the Faii-field, but, in addition, 
one of the items allowed by him was the 
e.xpense of raising the Fairfield. Another 
Item allowed was interest on the items ot 
damage allowed. To the allowance of these 
Items the claimants excepted. 

Charles Donohue, for libelants. 
Benjamin D. Silliman, for claimants. 



WOODRUFF, Circuit Judge. I think the 
exceptions filed in this case were properly 
overruled. There Is nothing to show that 
the libellants did not exercise a just and 
wise discretion In raising the Fairfield. Un- 
til she was raised it was impossible to de- 
termine whether she could be repaired with- 
out too great expense. Indeed, had she not 
been raised, and the libellants had come in- 
to court claiming her value, the objection 
that they should have raised her, or proved 
that she could not be raised and repaired, 
would have been effectually urged by the 
claimants of the America, The libellants 
were at liberty, and, In fact, bound, to go 
far enough to enable proof to be given of 
the extent of loss; and the proof -does not 
show that more than that was done. 

As to interest, It has been often said, that. 
In acUons of tort, where the damages are 
unliquidated. Interest is not to be allowed 
as matter of law, but It rests in the discre- 
tion of the jury. The proposition is not 
unqualifiedly true, without exception. Thus, 
In actions of trover, w^hich is an action of 
tort, the value of the property, with interest 
thereon, is held to be the rule of damages. 
Where the value of the thing lost, or the 
cost of repairs and the like, are the test or 
measure of recovery, and the amount of 
damages becomes mere matter of computa- 
tion, interest is as necessary to indemnity 

=[Reversed by supreme court in 02 U. S. 432. 
boe ihe America. Case No. 234, note.] 
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as the allowance of the principal sums. 
But, if the allowance of interest rests in 
discretion, still, the indemnity of the party 
for Injury from a collision occurring through 
the fault of another vessel, should be the 
object of the court in the aUowance of 
damages. In this view, such allowance 
was, I think, proper. It is, in such case, 
not allowed as punishment It is not 
like the allowance of punitive damages in 
actions of slander, assault and battexy, and 
like cases. It gives indemnity only. 

Let the exceptions be overruled, and a de- 
cree be entered for the amount reported. 



Case No. 286. 

The AJMERICA. 

[1 Blatchf. & H. 185.]» 

District Court, S. D. New York. Nov., 1830. 

Seamen— Unlawful Dischakge— Wages foe En- 
TiiiE Voyage. 

Where a seaman is unlawfully discharged 
during a voyage, or is compelled, by the cruelty 
of the mates, to leave the vessel, from a regard 
to his personal safety, he is entitled to full 
wages fop the entire voyage. 
[Cited in Coffin v. Weld, Case No, 2,953; The 

Alvena, 22 Fed. 862. See Jones' v. &.nrg! 

T<n^t^°- 'if^ Hunt V. Colburn. Id. 6,88G 

\F^ 7^ 5>hefiield. Id. 10,6G7. Affirming 

Sheffield v. Page, Id. 12,743.] 



In admiralty. This was a libel in rem for 
wages. The defence was desertion and for- 
feiture of wages. It appeared that the libel- 
hint shipped for a voyage fi'om Savannah to 
Liverpool, and thence to New York. At 
Liverpool he left the vessel, and the claim 
was for wages out and home. It was proved 
that the libellant, who was the carpenter^ 
was severely and unjustifiably beaten by the 
mates, and that he left the vessel in conse- 
quence. The first mate, on the same day, 
stopped his board on shore, and, one or two 
days afterwards, when he came down to 
the side of the vessel, forbade his coming 
on board. The entries In the log, In regard 
to the libellant's going on shore, were inter- 
lined with the words "without leave," sev- 
eral days after they were first made. 

BETTS, District Judge. The evidence In 
this case establishes, that the carpenter left 
the vessel at a foreign port, because of In- 
human treatment He was afterwards re- 
fused support by the ;:hip, and forbidden to 
come on board, and was not logged in the 
way directed by the statute to establish the 
fact of desertion. 

The amount which a seaman can recover 
for a wrongful discharge in a foreign port, 
will vary to some extent with the circum- 
stances of each particular case; but, ordi- 
narily, he is entitled to the full wages of 
the voyage. The suit is usually brought for 
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wages, and, under that name, admiralty 
awards a compensation commensurate to 
tlie injury sustained. Tlie libellant in this 
case claims wages for the voyage out and 
home. It appears that he was obliged to 
procure a passage home in another vessel, 
xmd that he earned no .wages on the voyage 
haclc. The 42d article of the Laws of the 
Hanse Towns [Fed. Cas. Append., last vol- 
ume] provides, that if the master discharges 
a seaman during the voyage, for no lawful 
■cause given, he Is bound to pay Iilm his 
whole wages, and defray the charge of his 
return. So the Laws of Oleron, article 13, 
and those of Wisbuy, article 25, [Fed. Cas. 
Append., last volume,] provide, that a sea- 
man unlawfully discharged may follow the 
vessel to her port of destination, and recover 
such wages as he would have been entitled 
to if he had remained by the ship until the 
«nd of the voyage. The conduct of the 
mates in this case amounted to such a dis- 
•charge; and, even if it did not, the libellant 
was justified in leaving the vessel from a 
regard to his own personal safety,— Limland 
V. Stephens, 3 Esp. 2G9; Ward v. Ames, 9 
Johns. 138; Relf v. The Maria, [Case No. 11,- 
092;] Rice v. The Polly and Kitty; [Id. 11,- 
754,]_and comes within the spirit of the 
articles which have been cited. See Emer- 
son V. Howland, [Case No. 4,441.] He Is 
entitled to fuU wages for the voyage out and 
home. Decree accordingly. 



Case No. 287. 

The AMERICA- 

[1 Gail. 230.]* 

Oircuit Court, D. Massachusetts. Oct. Term, 

1S12. 

Prize — Cabbying Fokeign Goons -without 

Mamfkst. 
If a coasting v^sel arrive from one district at 
another district in the same state, having on 
board foreign goods exceeding $800 in value, 
without being provided with, or exhibiting a 
manifest of such cargo, it is not an o£Eence for 
which the vessel is forfeited under the coasting 
act of the 18th February, 1793. c. 8. 

[On appeal from the district court of the 
United States for the district of Massachu- 
setts.] . 

In admiralty. This was an information 
■claiming the schooner America, as forfeited, 
1st. because certain goods, to wit, 120 tons 
of plaister of paris, were imported In said 
vessel into the United States from some port 
in Nova Scotia, and being of more than 
$400 in value, wCTe unladen In the night 
time without a permit, contrary to the col- 
lection act of 2 March, 1799, c. 128; 2d. 
because the same goods were, at some port 
o( Nova Scotia, laden and put on board of 
said schooner, with the knowledge of the 
owner and master, with intention to import 
the same into the United States, contrary to 



'[Reported by John Gallison, Esq.] 



the act of March 1, 1809, c. 91; 3d. because 
the said vessel, being a vessel duly enrolled 
and licensed for the coasting tx-adet and hav- 
ing on board foreign merchandize of a value 
exceeding §800, did arrive at the port and 
district of Boston from the district of 
Penobscot, without being provided with, or 
exhibiting a manifest of the cargo then on 
board of said vessel, or any manifest in- 
cluding said plaister, contrary to the coast- 
ing act 18 February, 1793, C- 8. 

G. Blake, Dist Atty., for the United States, 
In support of the first count, cited sections 27 
and 28 of the act regulating the collection 
of duties; the first of which provides, that 
any foreign goods brought in from a for- 
eign port, and unladen without a permit, 
unless in case of accident or distress, shall 
be forfeited; and the last, that the vessel 
which receives them shall also be forfeited. 
He also relied on the 50th section, provid- 
ing that no goods brought from any foreign 
port or place shall be unladen but between 
sunrise and sunset, without a permit or li- 
cense; and if so unladen, to be forfeited. 
And if the value at the highest market 
price be $400, then the vessel, &c. are to 
be forfeited. He contended that no distinc- 
tion was here made, as to goods not liable 
to duties. In support of the second count, 
he referred to the 4th, 5th, and 6th sections 
of the non-intercoiu'se act 1 March. 1809. 
In support of the third count he relied on 
the 46th and 50th sections of the coasting 
act, requiring the exhibition of a manifest. 

W. B. Bannister, for claimant, contended 
as to the first count, 1st. that no godds, 
but such as were liable to duties, were in- 
tended by the act The plaister, which com- 
posed this vessel's cargo, was not liable to 
duties. He referred to the act regulating 
the collection of duties, and also to the 4th 
and 51st sections of the coasting act; 2dJy, 
that the facts must show It to be imported 
from a foreign port in the same vessel, un- 
laden in the night time, and of more than 
$400 in value. Without the papers, the evi- 
dence proves nothing of the quantity, nor 
whence it came. It only shows circum- 
stances of suspicion. If the papers are re- 
sorted to, they must be taken for what they 
purport to be. They prove the schooner a 
coasting vessel, regularly enrolled, and the 
cargo cleared from Eastport. So also the 
depositions. The same facts form an answer 
to the second count As to the third count, 
he contended that coasting vessels were not 
obliged to enter, or exhibit a manifest, un- 
less required, and that the requisition was 
complied with in this case. 

STORY, Circuit Justice.— To maintain the 
first count, it must be shown that the plais- 
ter was brought from a foreign port, but the 
whole evidence in the case shows that it 
was brought from a port within the dis- 
trict of Penobscot. To maintain the sec- 
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ond count, It nmst, according to Its allega- 
tions, be shown that the lading was at' a 
port In Nova Scotia; and for the reason 
which I have already stated, this count also 
cannot be supported. I do not find that the 
third count alleges any offence, for the com- 
mission of which a forfeiture of the schooner 
would have been incurred. It is apparently 
founded on the 15th section of the coast- 
ing act, which certainly will not support it; 
and no other section of that or any other 
statute has been shown to the court, which 
countenances the forfeiture. I must, there- 
fore pronounce also that the United States 
can take nothing by this count in the in- 
formation. 

Whether the facts in the case would have 
supported a prosecution for a forfeiture un- 
der other provisions of our statutes, it is 
not now necessary to consider. But I must 
say, that there have been great irregularities 
in the conduct of this vessel, which have 
not left her without heavy suspicions. I 
affirm the decree of the district court, but 
shall certify reasonable cause of seizure- 
Restored. 



Case No, 288. 

The a:mEIITCA, 

[2 West Iaw Month. 279; 16 Law Rep. 264; 29 
Hunt, Mer. Mag. 459.] 

District Court, N. D. New Yorl:. 1853. 

Ck>i.i,isioK — Liens on Vessels— Order of Pay- 
ment. 

1. In a case of collision, the owner of a ves- 
sel injured has a maritime lien upon the offend- 
ing vessel for the amount of the damages to 
which such owner is entitled in consequence of 
the collision; and this lien is of equal rank with 
those of material-men, bottomry-bond holders, 
I'nd others, whose claims rest upon the necessi- 
ties of the ship or the hazards of navigation. 

[Cited in Beane v. The Mayurka, Case No. 
1,175; The China, 7 Wall. (74 U. S.) 68; 
The Avon, Case No. 080. Disappioved in 
Force v. The Pride of the Ocean. 3 Fed. 166; 
The F. H. Stanwood, 1 0. C. A. 385, 49 
Fed. 580.] 

2. A creditor holding a maritime lien, who 
proceeds in rem in a court of admiralty, and ob- 
tains a final decree in his favor, before another 
creditor, having a co-ordinate or equal claim, 
has instituted proceeding or intervened in the 
prior suit to enforce his lien, is entitled to be 
paid his debt in preference to the creditor who 
has asserted no right until after the entry of 
such final decree. 

[Cited in The I/ady Boone, 21 Fed. 732. Dis- 
tinguished in The City of Tawas,- 3 Fed. 
173. Disapproved in The E. A. Barnard, 2 
Fed. 719.] 

3. Such final decree may, however, be opened 
on the application of the apparently dilatory 
creditor, if such application be made within a 
reasonable time, while the fund still remains in 
court, and under circumstances which would 
excuse a default, and induce the court to open 
a decree for the purpose of enabling a proper 
claimant to set up a meritorious defence to the 
demand on which the decree was made. 

4. If no preference has been obtained by the 
actual making of a decree, as above mentioned, 
the maritime liens, of the same class, or rank 



of privilege, upon a ship sold under th*» order 

of a court of admiralty, should, as a general 

rule, be paid out of the proceeds in the inverse 

order of the dates of the creation of such liens, 

[Cited in The Fanny. Case No. 4,638; The 

B. A. Barnard. 2 Fed. 719; The Frank G. 

Fowler, 8 Fed. 333; The I^ady Boone, 21 

Fed. 732. Disapproved in The Minnie B. 

Childs. Case No. 9,640; Force v. The Pride 

of the Ocean. 3 Fed. 166; The Frank G. 

Fowler. 17 Fed. 653; The J. W. Tucker, 

20 Fed. 131: The F. H. Stanwood, 1 C. O. 

A. 385, 49 Fed. 580.] 

5. Seamen's wages for the same voyage, and 
perhaps for the same season of navigation upon 
the great lakes^ are, however, generally to be 
preferred to claims of material-men, &c. 

6. Alaritime Hens arising out of contracts of 
affreightment, and other maritime liens not rest- 
ing upon the necessities of the ship, or the 
hazards of navigation, should be assigned to a 
class different firom that which embraces the 
claims of material-men, bottomry-bond holders, 
salvors, and collision claimants; and such liens 
should be postponed until all the Hens belonging 
to superior classes, and arising at the same 
lime, are paid. 

In admiralty. 

John Ganson, for libellant and petitioner. 

E. Cook, T, C. Welch, I. T. Williams, and 
P. Hoffman, for sundry claimants opposing 
the petition. 

BALL, District Judge. This Is a cause of 
collision and damage.. The libel was filed 
by De Witt C. Bancroft, on the 16th- July, 
1852; and on the 17th July the America was 
arrested on the warrant. Issued in this suit, 
against the steamboat, her tackle, apparel 
and furniture. The collision occurred on 
Lake Brie, on the 12th Jiily, 1852, dming the 
last trip made by the America prior to her 
arrest. The office of the derk of this court 
was then at Auburn, and there was conse- 
quentiy no imneeessary delay, on the part of 
the libellant, In instituting these proceedings; 
but the America, having been herself dam- 
aged by the collision, was on the marine 
railway, undergoing repairs at the time of 
her arrest. The vessel of the libellant was 
sunk by the collision, and totally lost. She 
was of the value of more than $23,000; but 
this court having determined that those in 
charge of her were not entirely free from 
fault, divided the damages sustained by the 
colliding vessels, and on the 14th December, 
1852, awarded to the libellant the sum of 
§10,000 damages, and his costs. Pending 
the proceedings in this suit, and before any 
final decree therein, sundry seamen^ com- 
menced original suits, or Intervened in this 
suit, for the recovery of their wages as mar- 
iners on board the America; and simdry 
material-men instituted proceedings for the 
recovery of their respective claims. Pro- 
ceedings were also instituted by Patrick Car- 
roll, on the 2d October, 1852, to recover the 
damages sustained by him as the owner of 
a vessel which was injured by a collision 
with the America on the 11th July, 1852. 
The America was sold under an order of 
this court, on the 10th September, 1852. The 
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proceeds of the sale, amounting to $10,050, 
were brought into the registry; and, soon 
after, applications were made for the pay- 
ment of the decrees which had heen rendered 
in favor of the seamen for their wages. 
These applications were not opposed. They 
were at once granted, and those decrees paid. 
Applications for the payment of several of 
the decrees obtained by material-men were 
subsequently made, and were opposed by 
the collision-claimants. After a slight ex- 
amination of the questions involved in the 
applications, the decrees of the material-men 
whose liens attached subsequently to the col- 
lision with the vessel of the libellant, and 
who had either the possession of the Amer- 
ica, and common law liens, or liens under 
the statute of this state, declaring that such 
liens upon a. ship or vessel "shall be pre- 
ferred to all liens thereon except mariner's 
wages," were also directed to be paid.— The 
claims of the other material-men having 
been held under advisement, the libellant in 
this case subsequently presented his petition, 
claiming the whole residue of the fund in 
court, upon the ground that he was entitled 
to a preference over all the other parties 
who had instituted original suits against the 
America, or intervened in this suit, for the 
purpose of obtaining payment of their re- 
spective claims. 

The several questions raised in this case, 
in respect to the right of preference, or pri- 
ority of payment, claimed by the respective 
parties, were elaborately and ably argued, 
and have been the subject of much examina- 
tion and reflection. As questions depending 
upon the same principles are likely hereafter 
to arise in this district, it is deemed proper 
to express an opinion upon most of the ques- 
tions argued, although some of thom are not 
necessarily determined by the decision about 
to be pronounced. Some of these questions 
have not, it is believed, been directly and 
expressly determined by any court whose 
judgments are binding upon this; and in 
respect to some of them, apparently conflict- 
ing decisions have been made in different 
districts in the United States.— Under such 
circumstances, this court may, perhaps, be 
justified in attempting to establish, for its 
own guidance, some general principles in 
regard to the distribution of funds claimed 
by adverse parties imder different maritime 
liens, until some authoritative adjudication 
in a higher coiu-t shall prescribe a different 
rule for its adoption, or until increased ex- 
perience and more mature consideration shall 
produce a conviction that such principles 
ought no longer to be maintained. With 
these views I shall proceed to an examina- 
tion of the questions arising in the present 
case. 

The first question to be considered is, 
whether the Ubellant had, in consequence of 
the collision, a maritime lien upon the Amer- 
ica; or, if he had not a technical maritime 
lien, such as exists in the case of contracts 



giving a lien under the general maritime 
law, whether he had a charge upon th&. 
America in consequence of the collision, sim- 
ilar in character and effect to such a mar- 
itime lien; giving him substantially the same 
rights and entitling him to substantially the 
same remedies. 

The cases of The Volant, 1 W. Rob. [Adm.] 
383, and of The Creole, Fland. Mar. Law, 5 
3S0, note, were cited by the counsel opposing 
the libellant's petition. In the case of The Vo- 
lant, Br. Lushington is reported to have 
said; *'By the ancient maritime law, the 
owners of a vessel doing damage were bound 
to make good the loss to the owners of the 
other vessel, although it might exceed the 
value of their own vessel and the freight 
For the purpose of enforcing this obligation, 
the owners of the damaged vessel might 
resort either to the courts of common law or 
to the court of admiralty; and if they pre- 
ferred the latter, they had their choice of 
three modes of proceeding, viz: Against the 
owners, or against the master personally, or 
by a proceeding in rem against the ship 
itself. The court of admiralty has jurisdic- 
tion over the whole subject-matter of dam- 
age on the high seas, and the arrest of a 
vessel is only one mode of proceeding. The 
damage confers no lien upon the ship, but 
an arrest offers the greatest seciuity for ob- 
taining substantial justice in furnishing a 
security for prompt and immediate pay- 
ment" "Looking to a proceeding by the 
arrest of the vessel, it Is clear, that, if no 
appearance is given to the warrant arresting 
the ship, there can be no proceedings against 
the owners; for the court can not know who 
are the owners; and the covrt can not exer- 
cise any power over persons not before the 
court and never cited to appear: The decree 
must be confined exclusively to the ship." In 
the case of The Creole, the learned judge of 
the eastern district of Pennsylvania, said: 
"There lis, properly speaking, no lien in a 
case of collision, and can not be, for the sub- 
ject is tort. Yet the remedy, according to 
the ancient and practically approved opinion 
In this district, is not affected by a change 
of property in the thing: No one has con- 
tended here, that his vessel was free of lia- 
bility for a collision, because he had pur- 
chased her after It took place." In each of 
these cases, the right to proceed in rem 
against the vessel, by whose fault the dam- 
age was occasioned, was recognized and en- 
forced; and, in the latter, this right was 
declared to continue even against a subse- 
quent bona fide purchaser without notice. 
Other cases in the English and American 
courts of admiralty have sanctioned the same 
doctrines, and it has been declared that the 
rights of the collision-claimant should pre- 
vail over those of subsequent bona fide pur- 
chasers, and bottomry-bond holders, mar- 
iners and others, whose liens attached prior 
to the collision. It is, perhaps, not very 
material, after these decisions, to inquire 



[1 Fed. Cas. page 609] 



whether tli6 right of the collision-claimant, 
as recognized and enforced in these courts, 
Klves a technical maritime Hen upon the ves- 
sel by which the damage was produced: 
but I can perceive no impropriety in denoiu- 
inatlng the fixed and acknowledged right of 
priority of payment over the rights of gen- 
eral creditors, subsequent purchasers and 
others, which is given to the collision-claim- 
ant, a maritime lien. It has been sometimes 
so denominated by distinguished admiralty 
judges, as some of the cases hereafter re- 
ferred to will abundantly show. In the case 
of ItJdwards v. Stockton, [Case No. 4,207,] 
Judge Itandall, of the eastern district of 
Pennsylvania, declared it to be "the gener- 
ally received opinion of courts of admiralty,'* 
that "whenever one vessel does damage to 
another, within the admiralty and maritime 
jiu*isdiction, the offending vessel becomes 
hypotliecated to the vessel and cargo sustain- 
ing the injury to repair the damages occa- 
sioned by the collision and the injured per- 
sons have a lien, or privilege, upon the 
guilty party, by the general maritime law 
of nations, to the extent of the injmry sus- 
tained." See, also, 3 N. Y. Leg. Obs. 01. 
In the case of Boon v. The Hornet, [Case 
No. 1,640,] the late Judge Hopkinson de- 
clared: "There could be no suit in rem, 
imless there was a charge or lien upon the 
thing to answer for the debt;" and this, 
taken in connection with the acknowledged 
right of a libellant in a cause of collision and 
damage to proceed in rem, is an authority in 
favor of the existence of a maritime lien in 
behalf of a colllsion-cLiimant. 

An able ^vriter in the London Law Maga^ 
zine, for February, 1853, whose article is 
published in the Law Reporter, for May last, 
(16 Law Rep. 1,) says: "Maritime liens, like 
all other obligations, arise either ex con- 
tractu and quiisl ex contractu, or ex deUcto 
and quasi ex delicto. In the first category' 
are wages, pilotage, towage, salvage and bot- 
tomry-bonds. In the other is damage by 
reason of collision." Again: "In damage, 
which is a lien ex delicto," &c., "and as the 
law has made it a lien," &c. In the case 
of Harmer v. BeU,» (24th April, 1852,) Lord 
Chief Justice Jervis said: "A maritime lien 
is well defined by Lord Tenterden to mean, 
'a claim or privilege upon a thing, to be 
carried into effect by legal process;' " and 
Mr. Justice Story, In 1 Sum. 78, [The Nes- 
tor, Case No. 10,120,] explains that process 
to be a proceeding In rem, and adds, that 
wherever a lien or claim is given upon the 
thing, that the admiralty enforces* it by a 
proceeding in rem, and indeed is the only 

^Tliis case was argued on appeal before the 
judicittl committee of the privy council, and is 
fully reported in the 22d volume of Little & 
Brown's series of Law and Equity Reports, 
page 72, et sequitur. The first statement of 
the points decided, is, "Damage creates a lien 
on the ship causing the collision." I had not the 
full report at the time this opinion was writ- 
ten. H. 
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court competent to enforce it. "A maritimtr 
lien is the foundation of all the proceedings- 
in rem— a process to make perfect a right 
inchoate from the moment the lien attaches; 
and, whilst it must be admitted that, when 
such a lien exists^ a proceeding in rem may 
be had, it will be foimd to be equally true,, 
that in all cases wh^a a proceeding in rent 
is the proper com'se, there a maritime lien: 
exists, which ^ves a privilege or claim up- 
on the thing, to be carried into effect by 
legal process." 15 Law Rep. 500. And see 
The Rebecca, [Case No. 11,019.] After a 
careful consideration of these and other au- 
thorities, I am unable to perceive any sub- 
stantial difference between the settled right 
of the collision-claimant to enforce the pay- 
ment of his damages by proceedings in rem,, 
in disregard of the claims of subsequent 
bona fide purchasers without notice, prior 
bottomry-bond holders, and mortgagees of 
the offending vessel, and the right, which, 
■in the case of material-men, &c., is con- 
stantly denominated a maritime lien. In 
neither case is there a lien in the common 
law sense of tha:t term, as applied to per- 
sonal property, but the term maritime lien 
has been long used, and its signification is 
well settled; as well, perhaps, as that of 
the term common law lien. It is constantly 
and legitimately used as expressing the ex- 
istence of that privilege, or right of pri- 
ority of payment, which seamen, pilots, ma- 
terial-men, and bottomry-bond holders, en- 
force in courts of admiralty, by proceedings- 
in rem; and, in my judgment, there is mani- 
fest propriety, as well as convenience, in 
the use of the term to indicate the exist- 
ence of the like privilege and right which 
accrues to tho owners of vessels damaged: 
by collision.* 

Being satisfied that the libellant had a- 
maritime lien upon the America, for the- 
amount of damages to which he was en- 
titled in consequence of the collision, or else- 
a charge or privilege which gave him sub- 



'Since this opinion was written, a report of* 
the case of General Mut. Ins. Co. v. Sherwood.. 
14 How. m U. S.] a'Sl, decided by the su- 
preme court of the United States at itS' 
last term, has fallen under my observa- 
tion. In that case, Sherwood, the owner of the- 
brig Emily, brought his action against the in- 
surance company, upon a policy of insurance,, 
to recover the damages which had been decreed 
against the Emily by a court of admiralty, in- 
consequence of a collision between the brig and' 
the schooner Virginia, occasioned by the fault 
of those having the Emily in charge. Mr. Jus- 
tice Curtis, in delivering the opinion of the- 
court, said: "The loss was the existence of a. 
lien on the vessel insured, securing a valid claim 
for damages, and the consequent diminution of 
the value of that vessel. In other words, the- 
owners of the Virginia obtained a lien on the 
vessel insured, as a security for the payment 
of damages done to them for a maritime tort, 
whereby their property was injured." And see 
Harmer v. Bell, 22 Eng. Law & Eq. 72. Also- 
The New World v. King, 16 How. [57 U. S.} 
409, where the vessel was made liable in Spain 
to a passenger injured by an explosion of a boil- 
er through the negligence of the engineer. 
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stantially the same rights aiiG roRiedics, it 
becomes important to consider the claims of 
priority and preference which have been 
urged by the advocates for the respective 
parties in interest. The advocate for the 
liliellant insisted, upon the argument, that 
his right of preference over all the other 
daimants, except seamen suing for their 
wages, was authoritatively settled by the 
opinion of Mr. Justice Nelson, in the case 
of The Globe, [Case No. 5,483;] but I do 
not so regard it It is true that Mr. Jus- 
tice Nelson, in that case, referred with ap- 
probation to the case of The Triumph, [Case 
No. 14,182,] deeded in the southern district 
of New- York in 1841, and in which it was 
said by the learned judge of that district, 
"that maritime liens, or what are usually 
so denominated, are to be discharged and 
satisfied in the order in which the warrants 
of arrest were served upon the property, 
whether the vessel in kind or her proceeds 
in court; and that each action, with its ap- 
propriate costs, comes upon the fund, accord 
ing to the period of its commencement." 
But this reference,, by Mr. Justice Nelson, 
to the case of The Triumph, [supra,] is not 
of such a character as to make that case 
binding upon this court upon the ground 
that its doctrines were adopted and con- 
firmed in the case of The Globe, [supra.] 
The latter case was an appeal from a decree 
of my predecessor; and in my judgment, 
the question was one of title only. The 
question of preference, or right of priority 
of payment, did not arise. The claimant in 
that case obtaineil his title to The Globe, 
[supru.] through a judicial sale, made in 
Ohio, and founded upon proceedings in rem, 
in one of the courts of that state. These 
proceedings were in accordance with a stat- 
ute of Ohio, which gave material-men a 
right to proceed in the Ohio state courts, 
against the vessel itself, as a defendant, 
very much in the manner of the ordinary 
proceeding in rem in this court. The ar- 
rest and sale of the vessel, under the pro- 
ceeding in Ohio, were subsequent to the 
creation of the debt or lien upon which the 
libellant proceeded in the district court; 
and if the proceeding in Ohio was a valid 
proceeding in rem, to which all persons hav- 
ing an interest in the ship were substan- 
tially parties, the right acquired by tiie 
claimant under a sale authorized by such 
proceedings was clearly good and available 
as against all parties whose rights accrued 
prior to such sale. In other words, the pur- 
chaser at a sale under such proceedings ob- 
tained the same tiUe which is obtained by 
a purchaser xmder proceedings in rem in 
tins court. All persons who had maritime 
or other lions on the property at the time 
of the sale, were therefore bound to look 
only to tiie proceeds of such sale, and were 
entitied to payment of their liens out of 
such proceeds, eiUier pro rata, or in such 
order of priority as might be established 



by the court making the distribution. If 
the proceeding in rem, in the Ohio court, 
was valid and binding, the person took the 
property discharged of all liens, and the 
question of priority of lien was one which 
could only be raised by the different claim- 
ants of the fimd produced by the sale. If 
the libellant in the district court had a lien 
upon the vessel at the time she was seized 
under the process of the Ohio court, he 
should have established his right In the lat- 
ter court, and received his just share of the 
proceeds of the sale, and his failure to do 
so could give him no right against The 
Globe in the hands of the purchaser at the 
Ohio sale; nor would it invalidate the pro- 
ceedings, in that state, tmder its statutes. 

Mr. Justice Nelson did not, therefore, nec- 
essarily consider the question of preference; 
and the case of The Triumph [supra] can 
not be regarded as conclusive authority bind- 
ing the judgment of this court. It never- 
theless demands that grave and respectful 
consideration which is always due to the de- 
cisions of the very learned and able judge 
of the southern district Such decisions, 
when not opposed by decisions in other dis- 
tricts, or In the English courts of admiralty, 
I shall certainly deem it my duty to follow, 
until entirely convinced that they are Incon- 
sistent with well established principles; but 
the decisions hereafter alluded to, appear to 
me to authorize the adoption in the present 
case, of such rule as shall after mature de- 
lil>eration, appear to be best sustained by 
authority, and by the principles of equity 
and commercial policy established and act- 
ed upon in the admiralty courts. It Is un- 
derstood that my learned predecessor iml- 
formly adopted a different rule from that 
declared in the case of The Triumph, [su- 
pra,] and that, in cases of deficiency of pro- 
ceeds, he ordered debts of the same dass 
to be paid pro rata, without regard (so far 
as the clerk of the court can now recollect) 
to the time when suits, pending at the same 
time, were commenced.' In tiie cases of 
The Paragon, [Case No. 10,708,] and The 
Phoebe, [Case No. 11,065,] the very learned 
judge in the Maine district intimated that 
maritime liens of the same rank of privilege 
should be paid oonciu'rently, without regai'd 
to the time the several claimants commenced 



' In the case of The John Fohrinan, 20 En?:. 
Law & Eq. 048, the court allowed n bottomi-y- 
bond holder, wlio had caused the ship to be ar- 
rested under a libel filed on his bond, to pay, for 
the purpose of saving costs, the amount claimed 
in five actions subsequently commenced, three 
of which were for wages, one for pilotage, and 
one for towage. Certainly, the bond holder 
tjould have no interest iti paying these claims 
on which suits were couunenced subsequent to 
his own, if by the prior commencement of his 
suit he had ol)tained a preference over the 
claims for wages, pilotage and towage. It is 
presumed from the fact that most of these 
claims were for pilotage and towage, that these 
claims accrued on the return of the ship after 
the execution of the bottomry-bond, and were 
therefore entitled to a proferoiice over it 
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their proceedings; and no case has been re- 
ferred to in which the case of The Triumph 
[supra] has been followed by other judges 
of the district courts. The questions in this 
case can not therefore be regarded as set- 
tled by the cases cited, and they must be 
"determined upon authority and principle, 
giving due weight and consideration to each. 
In examining the authorities, it has bct*n 
my object to discover the principles upon 
which the several decisions were made, and, 
if possible, to extract from them some gen- 
eral rule decisive of the rights of the par- 
ties now before me. 

It is first to be observed, that the parties 
opposing the lil>ellant*s petition had insti- 
tuted their proceedings before the final de- 
cree in his favor. If it had been otherwise, 
they would be postponed to the libellant 
and excluded from a participation in the dis- 
tribution; for the reason that the creditor 
who obtains his final decree, before other 
creditors having co-ordinate or equal claims 
have brought their actions. Is entitled to be 
paid his debt in preference to those who do 
not assert their claims until after the entry 
of such final decree. This rule prevails both 
nt law and in equity, as well as in the ad- 
miralty courts. The Saracen, 2 W. Rob. 
r.\dm.] 451; IC Law Rep. May, 1853, pp. 1, 
2. In the courts of admirally this would 
seem to result from the course of their prac- 
tice and the peculiar nature of their proceed- 
ings. A ship is arrested at the suit of the 
party first proceeding against it, and the pro- 
feeding is in rem, against the ship itself, and 
against all persons having or clalmlog any 
right or interest therein. Hence all persona 
have a right to Intervene for their interests, 
and the suit is, in substance and effect, 
against such persons, as much as though they 
were specially named as defendants. They 
are bound by the proceedings and decree; 
and by a sale of the res, under such pro- 
ceedings, their rights therein are effectually 
extinguished. By their failure to intervene 
for the protection of their own Interests, they 
tacitly assent to a decree whicli establishes 
the right of the libeUant to enforce his lien 
upon the property seized, and effectually ap- 
propriates it to the payment of his claim. 
The case of The Triumph, [supra,] perhaps, 
proceeded upon this principle; and if the 
final decrees there referred to were successive- 
ly obtained, each before the proceedings next 
commenced were instituted, tlie decision 
would be consistent with the rules of pref- 
erence, on account of the priority of pro- 
ceeding, which this court considers as es- 
tablished. In case of a final decree, in favor 
of one creditor, before another having an 
equal paramount claim commences proceed- 
ings or intervenes for the protection of his 
interest, such may be opened, on suflicient 
cause shown, for the purpose of allowing 
the apparently tardy creditor to assert his 
claim. The intervention of a creditor for the 
purpose of obtaining payment of his dalm 



concmi-ently with, or in exclusion of, that 
of the libellant, Is In the nature of a defence 
to the adverse claim of the libellant; and the 
same circumstances, which would induce the 
court to excuse a default and open a decree 
to let in a defence, will ordinarily induce 
it to open a decree for the purpose of allow- 
ing a creditor whose right would be barred 
by such decree, to appear and establish the 
right claimed. This will prevent the occm*- 
rence of gross injustice by reason of the ap- 
plication of a rule which favors a diligent 
creditor, and which courts of admiralty, from 
their peculiar practice and proceedings, must 
necessarily adopt If no preference is ob- 
tained by the actual making of a decree. I 
am inclined to think that maritime liens of 
the same class, ranlc or privilege, existing 
upon a ship sold under the order of a court 
of admiralty, should, as a general rule, be 
paid out of the proceeds of such ship in the 
inverse order of the dates of their creation. 
The practical application of this general rule, 
to particular cases, may not be free from 
difficulty, and the rule itself must be subject 
to exceptions; but, in my judgment. It ought 
never to be departed from, except for cogent 
reasons. And it is believed that the princi- 
ple of this rule will be found to be the basis 
upon which numerous decisions, both in this 
country and England, must rest. The adop- 
tion of such general rule is not Inconsistent 
with that difference in rank and the classi- 
fication of maritime liens, which have been 
recognized in the admiralty courts; and In- 
deed tlie recognition of different classes of 
maritime liens is necessary to its just and 
successful operation. 

Seamen's wages have almost unifonnly 
been deeme<l to constitute a peculiar class, 
and claims for seamen's wages have been 
preferred to most other claims in all cases 
where there had been no unreasonable delay 
in instituting proceedings for their recovery. 
As between themselves, the wages of seanu-n 
for the last voyage have been preferred to 
those due for prior voyages of the same ship, 
and, it Is believed, upon the general princi- 
ple before referred to. In some cases, other 
claims, such as claims in causes of collision, 
and salvage, and bottomry claims, have been 
preferred to seamen's wages; but these cases 
proceeded upon the same general principle, 
the preferred claims having accrued subse- 
quent to the claims for wages. Another, 
and perhaps the most numerous and im- 
portant, class of maritime liens, are those 
which grow out of the necessities of the ship 
and the hazards of navigation. This class 
embraces the claims of salvors, bottomry- 
bond holders, material-men, and parties en- 
titled to damages occasioned by collision. 
PUotage, towage and wharfage, should also 
be included. For obvious reasons, the re- 
ports of the English admiralty do not afford 
any light in respect to the claims of material- 
men, and the order of their payment; but, 
in respect to the other claims of the charao- 
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ter just alluded to, several reported cases 
may be found in the English, as wdl as in 
the American reports. It is, perhaps, not 
too much to say, that the reported decisions 
have not satisfactorily established any fixed 
rule inconsistent -with, if they are not suffi- 
cient to sustain, the general rule under con- 
sideration. Before adverting to these de- 
cisions, it may be useful to refer to the rea- 
son and policy by which the maritime liens 
belonging to this class are upheld, and which 
favor the adoption of the rule proposed. And 
first, in respect to those which arise ex con- 
tractu. 

By the general maritime law, these liens 
exist only where the credit was given to the 
ship, either alone, or in connection with her 
master, or owners, or both. If it appear 
that the credit was given to the master and 
owners, or either, exclusively, the ship is not 
liable. "Whenever the lien attaches, credit is 
given to the ship, and this must necessarily 
be to the ship as she stands, for the credit 
is given in a foreign port, where the creditor 
can not ascertain whether any, and, If any, 
what, maritime liens are existing against 
her. Hence, where the necessity which up- 
holds the lien is established, the lien created 
when the credit is obtained should bind all 
the interests which centre in the ship; to the 
preservation and success of which the credit 
is essential. These liens rest upon the ne- 
cessities of the ship, and their creation is 
required to secure alike the Interests of th* 
owners, and those having prior maritime 
liens upon the vessel. Neither the bottomry- 
bond holder nor the material-man can enforce 
his claim without averring this necessity, 
and proving it, if it be denied by the other 
parties in interest These liens, when large, 
are generally created in cases of accident 
or distress, and when the creation of such 
lien in favor of the material-men or bottom- 
ry-bond holders affords the only means of 
saving tlie ship from sacrifice, and enabling 
it to oam its freight; thereby preserving for 
the benefit of all, the property to which all 
must look for payment, according to their 
respective rights. Suppose' a vessel on a 
voyage from Boston to Vera Cruz and back, 
should necessarily subject herself to liens of 
material-men, or take up money on bottomry, 
in the latter port, and, on her return voyage, 
should suffer damage In a storm, and find It 
necessary to subject herself to similar Hens 
in Charleston, and again, in consequence of 
further accidents, at Norfolk and New-YorJc: 
Is it not clear, (the necessity being conceddl.) 
that these liens ought to have preference 
in the inverse order of their creation? \nd 
suppose that important salvage services were 
afterwards rendered her, ought not the 
salvage compensation to be paid in prefer- 
ence to the prior claims? 

The maritime lien is founded in principles 
of international and cominercial policy, and 
it is allowed for the purpose of giving credit 
to the ship, to enabla the master to obtain. 
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in a foreign port, the funds necessary to 
the safe and successful prosecution of his 
voyage, whenever those funds can not be ob- 
tained on the a*edit of the master and owners. 
It is tlicrefore important that these ques- 
tions of preference .should be so settled as 
to maintain and secm-e this credit The liens 
thus created are generally discharged by the 
earned freight, at the completion of the voy- 
age; by freight which would, in very many 
instances, be wholly lost, and the ship it- 
self sacrificed, if the necessary credit could 
not be obtained whenever the necessity for 
such credit might arise. If the last lien cre- 
ated under such necessity has a preference 
over every prior lien, except for seamen's 
wages, and if those, with the small claims, 
such as for pilotage, and towage, subse- 
quently accruing, are all that are likely to 
take preference, the credit can generally be 
obtained; for the security will, In ordinary 
cases, be abundant if the lien be enforced 
within a reasonable time after the voyage 
is completed. And this rule, while it will 
enable the ship to obtain the necessary cred- 
it, when in distress, without a stipulation 
for a ruinous premium, will also tend to pre- 
vent unreasonable delays in enforcing mari- 
time liens, and their consequent unreasona- 
ble accumulation; and wUl, in most, if not 
all respects, best promote the Interests of 
commerce. This rule has long been estab- 
lished between different bottomry-bond hold- 
ers, and there is little substantial difference 
between the cases of material-men and lend- 
ers on bottomry. The latter, it Is true, stand 
upon an express hypothecation, while the 
former rely on the implied hypothecation of 
the maritime law. But their claims are of 
equal validity, and should be subject to the 
same general rules of priority and prefer- 
ence, unless some other and more cogent 
reason to the contrary can be found. The 
material-man retains, and relies upon, the 
personal liability of the master and owners, 
while the bottomry-bond holder does not: 
The latter puts his money at hazard, and 
the payment of his debt is made to depend 
upon the safe arrival of the ship; but for 
each of these disadvantages', and the 
risk he assumes, he is allowed to reserve a 
fair and full equivalent in the marine inter- 
est for which he always stipulates. For this 
reason, the material-man, who secures to 
himself only common interest and requires 
no extraordinary premium for the less but 
not inconsiderable risk which he necessarily 
runs, should, when the necessity which sup- 
ports his claim is fully established, be placed 
upon the same footing, and entitled to equal 
equities, with the lender upon bottomry. In- 
deed, the money raised by bottomry is not 
unfrequently paid to the material-man, and 
it would be diflicult to offer any substantial 
reason why the mechanic, or small dealer, 
who supplies labor and materials, should not 
be equally favored with the capitalist, or 
wealthy merchant, who lends money with a 
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dear knowledge of the risk he assumes, and 
secures to himself an ample interest for his 
uioney, and a satisfactory premium for the 
hazard to which it is subjected. Neither of 
these diCferences, nor any others that, at 
present, occur to me, are of such a character 
as to require that there should he, so far as 
the question of preference is concerned, any 
substantial distinction made between the 
claims of material-men and lenders upon 
bottomry. 

The privilege of a successful suitor in a 
case of damage by collision, rests upon other 
grounds. "It is given to the creditor be- 
cause the law favors him over others for 
having suffered a wrong— a loss imposed by 
the delictum of others— the master and crew 
of the vessel in fault. The damage, when 
recovered, operates not only as a civil 
indemnification, but as a quasi penalty 
against the wrong-doer; and it is for the 
public weal that the penalty shall always 
be enforced, so that such wrong may not, 
by passing unredressed, incite others to a 
similar negligence in navigation."— 16 Law 
Hep. 6. The creditor in damage has no op- 
tion, no caution to exercise; the creditor on 
mortgage or bottomry, or whose claim is 
for materials fui'nished, has. He may con- 
sider all possible risks, and give credit or 
not, as he may think most advisable for his 
interest. He has an alternative; the suitor 
in damage has none.— The Aline, 1 W. Bob. 
tAdm.] 118. These, and other considerations 
founded in justice and a wise commercial 
l>olicy, are sufficient to give to the successful 
suitor, in a cause of collision and damage, a 
lien of as high a rank as that conceded to 
lenders on bottomry; and the English ad- 
miralty has uniformly placed such suitor in 
at least as favorable a position as that oc- 
cupied by the bottomry creditor. The claims 
of the libeUants in the collision cases will 
therefore be considered as of equal rank 
with those of material-men, and the general 
rule of preference, before stated, will be 
adopted, as just in principle, as required by 
considerations of commercial policy, and as 
the best sustained by authority. Not hav- 
ing had leisure to digest and arrange the 
iiuthorlties which sanction the adoption of 
this general rule, and which give a priority 
to seamen's wages, I shall refer to but a 
portion of the cases, and shall not attempt 
tlieir orderly arrangement. Seamen's wages 
are preferred to most other claims, in all 
.courts of admiralty. They are hard-earned, 
and liable to many contingencies; and few 
claims are more highly favored, or more 
carefully and zealously protected by law. 
The sailor's claim is a sacred lien; and as 
long as a single plank of the ship remains, 
he is entitled, as against all other persons, 
to the proceeds, as a security for his wages; 
for by his labor the common pledge for all 
the debts is preserved. His demand for 
wages is preferred to all other demands, for 
<lie same reason that the last bottomry-bond 



is preferred to one of prior date. 3 Kent, 
Comm. 196, 197; Blaine v. The Charles 
Carter, 4 Cranch, L8 U. S.] 328, 332; The 
Yhrgin, S Fet [33 U. S.] 538, 553; Pitman v. 
Hooper, [Case No. 11,185;] The Madonna 
D'Idra, 1 Dod. 37; The Sidney Cove, 2 Dod. 
13. 

Numerous cases have established the prir 
ciple, that the last bottomry bond is entitlec 
to priority over previous ones, as well as 
over prior mortgages; and such is the rule 
as imiversally applied in this country and in 
England. 3 Kent, Comm. 197; The Rhada- 
mauthe, 1 Dod. 201; The Betsey, Id. 289; 
The Sidney Cove, 2 Dod. 1; The Eliza, 3 
Hagg. [Adm.] 87; Tlie Coustancia, 4 Notes 
of Cas. 285. In the case of The Jerusalem, 
[Case No. 7,294,] it was held by Judge Story, 
that a sum due for repah-s made subsequent 
to the execution of a bottomry bond, should 
be paid in preference to the claim of the 
bond-holder, because the repairs were neces- 
sary to the secmrity of the ship, and in- 
creased her value. And he declared that the 
case was analogous to that of a second bot- 
tomry-bond, or the lien of seamen's wages, 
which had always been held to have a 
priority of claim, though posterior in time 
to the first bottomry-bond.* In the case of 
The St. Jago de Cuba, 9 Wheat [22 U. S.j 
409, Mr. Justice Johnson, in delivering the 
opinion of the court, said, that certain ques- 
tions arising in that case were "all solved 
by a reference to the nature, origin and ob- 
jects of maritime contracts. The precedence 
of forfeiture has never been carried fm*ther 
than to overreach common law contracts en- 
tered into by the owner; and it would be 
unreasonable to extend them further. The 
whole object of giving admiralty process and 
priority of payment to privileged cr editors, 
is to furnish wings and legs to the forfeited 
hull to get back, for the benefit of all con- 
cerned; that is, to complete her voyage. 
There are two considerations that fully il- 
lustrate this position. It is not in the power 
of any one but the ship-master— not the 
owner himself— to give these implied liens 
on tlie vessel; and in every case the last 
lien will supersede the preceding. The last 
bottomry-bond will ride over all that precede 
it; and an abandonment to a salvor will su- 
persede every prior claim," In that case the 
court decided, "That the fair claims of sea- 
men, and subsequent material-men," were 
not overreached by the previous forfeiture 
of the vessel, in consequence of a violation 
of the laws of congress relating to the slave 
trade; and it is presumed that the whole 
coiu-t concurred in the above dictum of Mr. 
Justice Johnson. In the case of The Para- 
gon, ubi supra. Judge Ware said: "Among 
privileged debts against a vessel, after the ex- 
penses of jtistice necessary to procure a con- 

*See the comments of Chief Justice Jervis, 
on the case of The Aline, 1 W. Rob. [Adm.] 
111. as reported in Harmer v. Bell, on appeal, 
22 Eng. Law & Eq. (Little & Brown's Ed.) p. 72. 
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demnatlon and sale, and such charges as 
accrue for the preservation of the vessel, after 
she is brought into port, (1 Valin, Comm. 
362; Code de Commerce, 191,) the wages of 
the crew hold the first rank, and are to he 
first paid. And so sacred is this privilege 
held, that the old ordinances say, that the 
savings of the wreck, to the last nail, are 
pledged for their payment. Consulat de la 
Mer. c. 138; Cleirac sur Jugemens d'Oleron, 
Arat 8, note 31." And this preference Is 
allowed the seamen for their wages, inde- 
pendently of the commercial policy of re- 
warding their exertions in saving the ship, 
and thus giving them an interest in its pres- 
ervation. The priority of their privilege 
stands upon a general principle, affecting all 
privileged debts, that is, that among these 
creditors, he shall he preferred who has con- 
tributed most immediately to the preserva- 
tion of the thing. 2 Valin, Comm. 12, liv. 3, 
tit 5, art. 10. It is upon this principle that 
the last bottomry-bond is preferred to those 
of older date, and that repairs and supplies 
furnished a vessel In her last voyage take 
precedence of those furnished in a prior voy- 
age, and that the wages of the crew are pre- 
ferred to all other claims, because It Is by 
their labors that the common pledge of all 
these debts has been preserved and brought 
to a place of safety. To all the creditors 
they may say, "salvam fecimus totius pig- 
noris causam." The French law (Ordinance 
de la Marine. liv. 1. tit. 14, art 16; Code de 
Commerce, 191) confines the priority of the 
seamen for their wages to those due for the 
last voyage, in conformity with the general 
rule applicable to privileged debts, that the 
last services which contribute to the preser- 
vation of the thing shall be first paid.* 

The fact that Judge Ware said in the same 
case, "When all the debts hold the same 
lank of privilege, if the property is not suffi- 
cient to fully pay aU, the rule is, that the 
creditors shall be paid concurrently, each In 
proportion to the amount of his demand," 
and also intimated in the case of The Phoebe, 
[Case No. 11,065,] that liens on the ship 
must be paid, "not in exclusion, but in con- 
currence with other liens, standing in the 
same degree of privilege," has not been over- 
looked, but considering the facts of those 
cases, and the language of the learned judge 
in the case of The Paragon, as first above 
quoted, it seems to be entirely dear that not 
only the character of the liens but the dates 
at which they attached, were, in the opin- 
ion of Judge Ware, to be taken into confeid- 
CTation in determining the order of prefer- 
ence, or "degree of privilege," of the respec- 
tive claimants. In the case of The Paragon, 

' Tte provision.«j of article 191, of the Code de 
Commerce, to which Judge Ware refers, afford 
abundant evidence that the inverse order of cre- 
ation was the general rule of priority of pay- 
ment in respect to privileged debts of the same 
character, whiere the proceeds of a vessel were 
insufficient to pay all the privileged debts 
against it. 



Lsupra,] the claims were three in number- 
two imder bills of lading for the same voy- 
age, and one for seamen's wages. The last 
was of course preferred, and the other two 
should, under the principles sought to be 
established in this case, .have been paid con- 
cinrrently, as directed by Judge Ware. The 
report shows that the different claimants in 
that case were not and could not have been 
held to be entitled to be paid concurrently, 
on the ground that their suits were simul- 
taneously commenced. 

In the case of The Phoel>e, [supra,] the 
learned judge was speaking of a claim for 
wharfage, accruing while the vessel was 
under arrest; and this claim, as one of the 
expenses of the legal proceedings, should, 
of course, have been paid concurrently with 
the other expenses of such proceedings. It 
is also proper to remark in this connection, 
that the decisions of my learned predecessor,. 
Judge Conkling, to which reference has al- 
ready been made, may have been in cafies 
where seamen were claiming wages for the 
same voyage; where materialmen had sim- 
ultaneously given credit to the vessel, in 
furnishing materials for the same voyage or 
season; or where all the parties interested in 
the question of preference claimed under 
bills of lading for the same voyage. The 
cases referred to, as they were stated at the 
bar, may not have been inconsistent with 
the principles adopted in this case. In the 
case of The Aline, 1 W. Rob. [Adm.] 111., 
the successful suitor in the cause of collision 
and damage, was held to have a preferable 
claim to be indemnified, as against a mortgage 
or bondholder, prior to the period when the 
damage was done; but the court evidently en- 
tertained the most decided opinion, that if the- 
repairs had been effected after the collision 
by a stranger, on the security of a bond of 
bottomry, the case would have been alto- 
gether diflCerent.* In the case of The Sn- 
bina, 7 Jur. 182, it was held that subsequent 
salvage took preference of seamen's wages, 
as but for the salvage, the seamen's lien 

• The court in fact decided that the holder of 
a bottomry bond, given to raise money expend- 
ed in repairing the sliip after collision, would 
be preferred to the collision-claimant; for it de- 
clared the collision-claimant to bo entitled only 
to the value of the ship before the repairs were 
commenced, and that portion of the repairs 
which were done after the arrest took place, as 
against Mr. Day, who had advanced the ex- 
penses of such repairs under an agreement for 
a bottomry-bond; and it retained the residue of 
the proceeds in court to meet the demand of Mr. 
Day. Pages 122, 123. See also the comments 
of Chief Justice Jervis on the case of The 
Aline, in Harmer v. Bell, 22 Eng. Law & Eq. 
72. In this case of The Aline, it might, per- 
haps, have been insisted by the owners of The 
Panther, who were the libellants in the collision 
suit, that they had obtained their decree before 
the party claiming on account of the expenditure 
for repairs had intervened for his interest. If 
such was the fact and the question had been 
raised, the collision-claimant would, perhaps, 
have been declared entitled to the whole fund. 
See The Saracen, 2 W. Rob. [Adm.] 451, and 
[The Neptune,] 3 Knapp, 94. 
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would have been lost. In the case of The 
Exeter, 1 C. Rob. [Adm.] 173, 177, where 
three several bottomry-bonds had been ex- 
ecuted for moneys advanced on the same 
general invitation for loans on the seciirity 
of the ship, but one bond bore a date differ- 
ent from that of the others, the late Lord 
Stowell declared that It appeared upon the ev- 
idence that the parties acted in privity and 
in concert with each other, as the money 
was advanced on the same general invita- 
tion, for the same repairs, in which all were 
equally interested, and on the same terms; 
and therefore held that the payments Should 
be pro rata, without any preference. And 
this was In a case where it appeared that 
one of the bond-holders had commenced his 
suit long before the others instituted theh: 
proceedings. Indeed, no reference seems to 
be made, in the English reports, to the date 
of the commencement of proceedings pend- 
ing at the same time, as affording a ground 
for giving to one claim a preference over 
others of the same class, except in the case 
of The Saracen, 2 W. Rob. [Adm.J 451. 
See the first case In 1 Swab. Adm. [The 
Clara,] where this case of The Saracen is 
referred to and approved. In that case the 
second action was entered after the hear- 
ing, and on the same day, (the Cth May, 
1845,) that the decree was pronounced In 
favor of the libellant In the first suit; and 
the two suits were brought to recover the 
damages sustained by the libellants, in each, 
In consequence of the same collision. K 
the two suits had been commenced at the 
same time, it Is dear that the libellants 
would have been entitled to be paid concur- 
rently; but the court held that the pitrty 
who had obtained a decree establishing his 
rights, before the other, having a claim of 
precisely the same character, and arising at 
the same time, had entered his action, could 
not be compelled to surrender the benefit of 
his decree by sharing It with the less dili- 
gent claimant. If the second libel had been 
filed before the hearing of the first, the court 
would, doubtless, have directed the two 
daJms to be paid pro rata. The language 
of Dr. Lushlngton, In delivering his opinion 
In that case, appears to warrant that con- 
clusion.^ In the case of The Sellna, 2 Notes 

' The decree of the court of admiralty, in the 
case of The Saracen, by which the libellant in 
the second suit was denied a participation in 
the proceeds of sale, was appealed from. The 
decree was affirmed on the ground that the li- 
bellant in the first suit had obtained a prefer- 
ence by the decree pronounced before the sec- 
ond suit was instituted, and without any o\h 
jection or claim on the part of the libellant in 
the second suit having been interposed in the 
first suit. During the hearing on appeal, Lord 
Campbell remarked: "This appeal must depend 
upon the question whether the judgment of 
May 1845, (the decree in the present suit es- 
tablishing the libellant's rig^t to recover, and 
referring it to the registrar and merchants to 
determine the amount of his damages,) was 
final, the proceeds of the ship still being in 
court." And again: "There is a judgment that 



of Cas. 18, Dr. Lushington held that seamen's 
wages which accrued after the salvage serv- 
ices in that case had been rendered, were 
entitled to a preference aver the claims of 
the salvors, and that a bottomry-bond holder, 
where the money was properly talien up, on 
bottomry, after the salvage services, was en- 
titled to a like preference. In respect to 
sums due for wages prior to the salvage 
service, he declared that he entertained some 
doubt; and yet it is quite clear that the 
inclination of his mind was strongly in favor 
of giving a preference to the salvors." In 
the case of The Constancia, 4 Notes of Cas. 
285, 518, the last dated bottomry-bond was 
preferred; and two others, bearing the same 
date, were held to be entitied to be paid pro 
rata, without regard to the time when the 
bond holders severally instituted their pro- 
ceedings. In this case, (page 518,) it ap- 
pears that seamen's wages, earned iDoth be- 
fore and after the execution of bottomry- 
bonds, were preferred over them, and that 
subsequent towage and pilotage were also 
paid in preference to the bond holder's lien. 
In the same case, (4 Notes of Cas. 684,) Dr. 
Lushington held, that the lien of the bottom- 
ry-bond should not be defeated by a lien, 
prior in point of time, for goods thrown 
overboard for the safety of the ship. In 
the case of The Mary Ann, 9 Jur. 94, Dr. 
Lxishington Intimated a very decided opin- 
ion that seamen's wages on the outward voy- 
age before a bottomry-bond was given, ought 
not to be preferred to the bond-holder's lien; 
but he declared that subsequent wages would 
have a preference. Subsequent salvage, sea- 
men's wages, pilotage and towage, are enti- 
tled to a preference over a prior bottomry- 
bond." The Selina, 2 Notes of Cas. 18; The 
Favourite 2 C. Rob. [Adm.] 232; The Dow- 
thorpe, 2 W. Rob. [Adm.] 79. 

An able writer upon the subject of marl- 
damages are to be paid. Does not that give 
the party a vested right?" 11 Jur. 255. The 
case on appeal is also rejjorted in 6 Moore, P. 
0. p. 56, et seq., and this report shows that 
the effect of the prior decree, and not of the 
prior arrest, was the question upon which the 
case turned. Lord Campbell is reported to have 
said: "The principle of the common law is to 
^ve priority to a party obtaining a judgment." 
Again: "This appeal really resolves itself into 
the question whether the interlocutory decree 
of the 6th May, 1845, was a final decree." And 
again: "There is a judgment that damages are 
to be paid. Does not that give the party a 
vested right? The court below considered the 
ship and proceeds bound by the decree, the 
same as the land would be by a judgment at 
law." In delivering the opinion of the judges 
who heard the case on appeal. Lord Langdale 
said: "We are of the opinion that the sentence 
of the 6th May, 1845, is to be considered as a 
definitive sentence in favor of tiie defendants; 
and that the appellants, whose suit was not 
commenced till after the sentence was pro- 
nounced, are not entitled to participate in the 
proceeds of the ship in common with the re- 
spondents, by whose diligence, and at whose risl: 
and expense, the damage has been pronounced 
for, the shin condemned, and the proceeds real- 
ized." 6 Moore, P. C. 75, 76. 

• See The Sabina, 7 Jur. 182, as before cited. 
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time liens, in tlie very valuable article pub- 
lished iii the Law Reporter, ubi supra, says, 
that "In liens ex contractu, this preference or 
right of priority, depends upon the dates at 
which the liens have attached. For the rule 
by which that priority is determined, re- 
quires that the demand or service for which 
that privilege is claimed, be posterior in date 
to other servicos or liens. Tlie ground of this 
Inversion of rule is just and obvious. In the 
hazardous trade of the sea, the services per- 
formed at tlie latest hour are the most ef- 
ficacious in bringing the vessel and her 
freightage safely to their final destination. 
Each foregoing incumbrancer, therefore, is 
actually benefitted by means of the succeed- 
ing incumbrance, and the eqmty of the court 
of admiralty, in adjudicating cases of con- 
flicting liens of this nature, takes that as 
the principle of its decisions." This writer 
states that, in the case of The Chimera, and 
other cases, seamen's wages were held not to 
take preference of the damages awarded In 
a cause of collision and damage, (see the ar- 
ticle and cases cited in 16 Law Rep. 5, 9, 10,) 
but, after an examination of the ciises of 
The Sidney Cove, 2 Dod. 13, The Louisa 
Bertha, 1 Eng. Law & Eq. 665, and our own 
authorities, I am inclined to think that sea- 
men's wages for the same voyage, and prob.i- 
bly for continuous services during the same 
season upon our lakes, should be preferred 
to the claims ofthe suitor in damage; though 
seamen's wages for a former voyage, or a 
former season, should not be so preferred. 
In England it seems to be still undecided, 
(same article, p. 9,) whether salvage of a ves- 
sel subsequently to that vessel's occasioning 
damage, is absorbed by the latter lien or 
has preference over it; but I see no reason 
for doubt upon thai question. Tlie last lien 
should be preferred, whether it attaches by 
reason of salvage services, or a collision. If 
a collision-claimtmt does not enforce his lien 
until the vessel is wrecked, or in danger of 
loss, and she is saved by the efforts of salv- 
ors, those salvors should certainly have the 
preferable claim;' and if after salvage serv- 
ices are effected, the vessel causes damage 
before the salvor's lien is enforced; the right 
of the salvors, like any other lien or proprie- 
tary interest, must be subject to the claims 
of the injured party. 

In short, all parties, except seamen, holding 
ordinary maritime liens upon a vessel, are, 
to some extent, treated as though they had 
a. proprietaiy interest in the ship; and their 
interests, whatever they may be, are subject 



» In The Elizabeth and Jane, [Case No. 8,321,] 
Judge Ware said, in respect to the rights of a 
salvor of property found deserted: "The thing 
itself becomes bound to him for salvage, and he 
may retain it until he obtains satisfaction. 
This right of possession is necessarily exclusive 
of that of all other i>ersons, because his inter- 
est in the thing takes priority of all other inter- 
ests." 



to all liens which the necessities of the ship, 
or a collision caused by the carelessness or 
misconduct of those In charge, may subse- 
quently impose. It can hardly be necessary 
to say that the order of preference, now in- 
dicated, will be followed only when the liens 
belong to the .same class, and that it is not 
intended to decide that bottomry-bonds, exe- 
cuted by the owner, or claims under contracts 
of affreightment, are to be paid in the same 
order as though th<'y were liens arising from, 
and founded upon, the necessitips of the ship. 
Nor is it intended to declare that any differ- 
ence will be made between seamen's wages 
for the same season of navigation upon the 
lakes or between the claims of material-men 
who are concurrently giving credit to a ship, 
or vessel, in fitting her out for a specific voy- 
age, or in preparing her for business at the 
commencement of a season of navigation; or 
who keep, concurrently, open accounts with 
a vessel during such season of navigation. 
Their claims may, perhaps, properly be con- 
sidered as accruing at the same time, and be 
paid concurrently, without any departure from 
the general rule we have been considering. For 
most purposes, a season of navigation, upon 
the great lakes and their connecting waters, 
may be assimilared to a voyage, as that term 
is frequently used in the admiralty reports; 
and to found distinctions and give prefer- 
ences upon short inland voyages, occupying 
from one to ten days each, would, in many 
cases of seamen's wages, under shipping arti- 
cles, for the season of navigation, for contin- 
uous services, and of several material-men 
keeping open accounts against a vessel, be 
impracticable, if not absurd. All these ques- 
tions are, very likely, sooner or later to be 
presented for consideration, and the exercise 
of the admiralty jurisdiction upon our great 
inland lakes, will require a system of rules 
and a series of decisions quite different from 
those of the courts of admiralty sitting upon 
the seaboard, but consistent with, and found- 
ed upon, those great principles of commercial 
and international policy which have hitherto 
controlled the decisions of the courts of ad- 
miralty of the United States, and of the other 
commercial countries of the civilized world. 
It would be unwise to attempt to anticipate 
and decide therie questions, or others of a 
similar character hereafter to arise; and, 
judging from the experience of the past, they 
are likely soon enough to be brought into 
litigation, and to demand the most careful 
examination and the most deliberate consid- 
eration. The general principle before stated, 
and its practical application in a case like 
the present, may be talten as the settled law 
of this court; but the other questions which 
have been suggested in the course of this 
opinion, will be still open to argument, and 
subject to future consideration, whenever 
suitors shall deem it for their interest to 
present and argue them. 
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Case No. 289. 

The AiDBRlCA. 

[1 liow. ITG;* 2 Amer. Law Rev. 458.] 

District Court, D, Maasacliusetts. Oct, 1867. 

AdmIKALTY — Jl'IlI3DICTIOX — RULES — PiLOT'S LiEJT 

Given by State Statute — Enfokcemext. 

1. The admiralty has jurisdiction to enforce 
a lien against a vessel ffiven by a state statute 
in certain cases to a pilot whose services have 
been tendered and refused. 

[Cited in Flanders v. Tripp, Case No. 4.854; 
The California, Id. 2,312; The Williams, 
Id. 17,710; The George T. Kemp, Id. 5.341; 
The Ivalmar, Id. 7,001; Joslyn v. Nicker- 
Ron, 1 Fed. 134: The Alzena, 14 Fed. 175; 
The Edith Godden, 25 Fed. 511.] 

2. The twelfth admiralty rule prescribed by 
the supreme court, which, as amended, prohib- 
its the district courts from enforcing certain 
liens created by state statutes, has no applica- 
tion to pilots; for they come under the four- 
teenth rule. 

[Cited in Flanders v. Tripp, Case No. 4,854; 
The Georee T. Kemp. Id. 5.341; The Edith 
Godden, 25 Fed. 511.] 

In admiralty. 

J. B. llichardson, for libeUant. 
T. K. Lothrop, for claimant 

LOWELL, District Judge. The llbeilaat, 
William R. Lampee, is a branch pilot duly 
commissioned and qualified for the port and 
harbor of Boston. He spoke the brig Ameri- 
ca outside the line prescribed for thac pur- 
pose, and offered his services to pilot her In, 
and was the first pilot that offered; but the 
master refused to employ him. The brig 
was inward bound, and was of a size and 
class presumed by law to require such serv- 
ices. iDuder these circumstances the vessel 
Is bound, by the laws of Massachusetts, to pay 
the usual pilotage fee; "and the same law 
gives a lien on the vessel and her appurio- 
narices, for the space of sixty days, "for all 
legal claims on accoimt of pilotage, either 
rendered or offered." Stat 18G2, c. 17G, 
schedule, ds. 4, 5, 10. All this is admitted, 
but the claimants insist that this court has 
not jurisdiction to enforce the lien. The 
states have power to regulate pilotage, in 
the absence of lo^slatlon by congress; and 
a. regulation -which gives to a duly qualified 
pilot a fee for services offered and refused 
is reasonable, and In accordance with the 
policy and practice of many commercial 
countries. Cooley v. Board of Wardens of 
Phila., 12 How. [53 U. S.] 299. A law sub- 
stantially similar has been In force In this 
commonwealth from a period earlier than 
the adoption of the Constitution of the 
United States, and has been often construed 
and upheld by the courts. It does not im- 
pose a penalty, but implies a debt which may 
1)0 recovered by an action of contract Com. 
v. RIcketson, 5 Mete. [Mass.] 412; Hunt v. 
l^Iickoy, 12 Mete. [Mass.] 340; Winslow v. 
Prince, 6 Cusb. 3085 Hunt v. Carlisle, 1 Gray, 

* [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 



257. By the Revised Statutes of Massachu- 
setts of 1836 (chapter 32, § 12,) the master 
only was liable to make this payment; but 
by the regulations of the commissioners, un- 
der authority and having the force of law, 
the responsibility of the owner was added: 
Hunt V. Mickey, supra. In this state of the 
law Judge Sprague decided that the statute 
did not contemplate a lien on the vessel, but 
a mere personal debt and that he could not 
supply the defect The Robert J. Mercer, 
[Case No. 11391.] The law has now been 
changed, and it is highly probable that the 
change was suggested by this decision. The 
liability is now attached to the vessel. In 
terms, without mention of either owner or 
master. No doubt this language may well 
be taken to imply a Ihibilitj' of both master 
and owner; but it certainly is intended to 
hold the vessel, for it proceeds to give a lien 
in the words already cited. This brings the 
case directly within the fourteenth admiralty 
rule: "In all suits for pilotage, the libeUant 
may proceed against the ship and master, 
or against the ship, or against the owner 
alone, or the master alone, In person- 
am." This is a suit for pilotage, that 
is, for a pilot's fee; not indeed for 
services actually rendered in piloting a ves- 
sel, but for an offer which the law makes 
the equivalent of such actual sei-vlce. If the 
justice of the case required it, the libeUant 
might be permitted to aUege that he had 
piloted the vessel; but it does not for the 
contract to pay the pUotage is complete, 
and conclusively presumed by law from the 
demand and refusal. If this court has not 
jurisdiction, the lien cannot be enforced; be- 
cause the state law provides no process in 
rem, but leaves the pilot to the remedy 
which Judge Sprague would have granted, 
as he says, if the statute then before him 
had been like the law now in force. And 
even if the state statute had undertaken to 
give a remedy, it is very doubtful whether 
it could have been availed of against this 
foreign vessel consistently with the consti- 
tution of the United States. The Moses 
Taylor, 4 Wall. [71 U. S.] 411. 

The cases, People's Ferry Co. v. Beers, 20 
How. [Gl U. S.] 393; Maguire v. Card, 21 
How. [G2 U. S.] 248; Roach v. Chapman, 
22 How. [63 U. S.] 132,— are cited as authority 
for the position that this court can never 
enforce a lien given by a state statute. [If 
this were so, there would seem to be no 
jurisdiction anywhere to enforce this valid 
and reasonable regulation.]' But these cases, 
and others like them, have "been fully and 
carefully explained as annoimcing only a 
rule of practice In the matter of repairs and 
supplies to domestic vessels, and not a gen- 
oral principle of jurisdiction; and, accord- 
ingly, a libel brought to enforce such a lien 
was upheld after the twelfth admiralty rule 
had been changed, on the ground that the 

'[I'^rom the case as reported in 2 Amer. Law 
Rev, 4D9.J 
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libel was filed before that time. Of course 
that decision settles the right of a state to 
create a maritime lien, and of the admiralty 
court to enforce it, in proper cases; and vin- 
dicates the uniform action of the district 
courts from the foundation of the govern- 
ment: The St Lawrence, 1 Black, [66 U. 
S.] 522. Whether the supreme court imder 
its power to make rules, can lawfully oust 
the jurisdiction of the district courts In a 
cas© which is confessedly maritime, does not 
appear to have been very much considered 
by the court, and might be worthy of argu- 
ment here after. Again: it has never been 
decided that, in the case of a contract [con- 
fessedly maritime and]* which "by tho gen- 
eral maritime law would give rise to a lien, 
the remedy in admiralty would be taken 
away by the mere fact, that the duration 
and extent of the lien may have been law- 
fully regulated by state legislation. Such is 
the present case. The general maritime law, 
recognized in the fourteenth admiralty rule, 
gives pilots a lien on the ship; the state has 
the right to regulate the subject-matter, and 
declares that a pilotage contract is complete 
when a due demand has been made and re- 
jected: can there be a doubt that the pilot 
thereupon has a lien upon the ship, by the 
general maritime law, to enforce this valid 
contract? If so, he surely does not lose it, 
because the state tries to help him to it. If 
he does, then he must equally lose his lien 
for pilotage actually performed; for they 
stand on the same foundation, and are given 
by the same clause of the statute. My opin- 
ion therefore is, that, as this case comes 
within the fourteenth rule, and not the 
twelfth, this court has jurisdiction to enforce 
a state lien; and if this were not so, that 
a lien Is implied or results from a valid con- 
tract for pilotage, unless, as in the case be- 
fore Judge Sprague, the law expressly or by 
Ipipllcation denies it Taken either way, 
there is a lien which gives the right to pro- 
ceed here against the vessel. 
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Case 'No. 290. 

AMERICAN BASKET CO. v. PABMVILLE 
INS. CO. 

[3 Hughes, 251;* 8 Reporter, 744; 8 Ins. Law 
J. 331.] 

Curcuit Court, E. D. Virginia. Nov. 25, 1878. 

lusuKAKCE— Condition of Polict— Title ov Pol- 
icy Holder to Assured Premises— Equitable 
Title. 

1. Where the beneficial title remains in the 
insured, the fact that the naked legal title out- 
stands in another does not vitiate a policy of 
fire insurance requiring that the insured should 
he "entire, unqualified, and soie owners for 
their own use and benefit." 

[Cited in Williams v. Buffalo German Ins. 
Co., 17 Fed. C5; Lewis v. New England 
Fire Ins. Co., 29 Fed. 497-] 

2. An oath to such ownership is not falsified 
by the title Ijeing in another, where the oath is 
made in good faith. 

[Cited in Williams v. Buffalo German Ins. 
Co., 17 Fed. 65.] 

[At law. Action of assumpsit by the 
American Basket Company against the 
Fannville Insurance Company, pursuant to 
the Code of Virginia, on a policy of fire in- 
surance, claiming $1,750 damages. Verdict 
and Judgment for plaintiffs.] 

Plaintiffs are a corporation of the state 
of Connecticut The defendants are a corpo- 
ration of Virginia, The property Insured 
and burnt was in the state of Delaware, at 
a place called Milford. Myers was a regu- 
lar Insuranoe agent In the state of Delaware, 
re^dent In Delaware City, and in this mat-' 
ter was the agent of the defendants. Wil- 
liams was a resident of Milford, and a so- 
licitor of hisurance business for Myers. The 
property was insured through the agency 
of Myers; and the "application" of plaintiffs 
for insurance, which was dgned by an offi- 
cer of the plaintiffs, was a printed form of 
questions and answers, in which the answers 
were written in the hand writing of Wil- 
liams. Evidence was given by the plain- 
tiffs tending to prove that full explanations 
of the condition of the title of the property 
at or before the time when the application 
was written out were given. It was proved 



'[Reported by Hon. Robert W. Hughes, LL.D.,. 
District Judge, and here reprinted by permis- 
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that the property was bought and paid for 
in full by the plaintiffs, and that they were 
in undisputed possession and use of it Bui 
the record-title was in Orrin B. North, an 
officer of the plaintiff company, in conse- 
quence of a law of Delaware which forbade 
a foreign corporation from holding real es- 
tate in that commonwealth. In the applica- 
tion, in the answer to the question, "In whose 
name Is the titie to the property" insured? 
It was stated, in the handwriting of Wil- 
liams, it was "in the name of the American 
Basket Company." In the "proof of loss,*' 
made out after the fire, and signed by an offi- 
cer of the plaintiffs, in answer to the ques- 
tion, "Did the building stand upon leased 
premises?" the answer, written in Myer's 
handwriting, was "No— held in fee." The 
policy contained a clause of forfeltore in the 
event of false swearing in the proof of loss; 
another clause requiring a full disclosure of 
the ownership in the application; and the 
"entire, unconditional and cole ownership In 
the property insured for the use and benefit 
of the assured." It contained no clause of 
forfeiture by future incumbrances; but did 
contain a provision voiding the policy if 
"any change should take place in the titie 
or possession of the property by voluntary 
transfer" or other specified methods. Dur- 
ing the period of insurance, and some four 
months thereafter, the plaintiffs caused Mr. 
North to make a deed of mortgage of the 
property for securing a considerable debt. 
The plaintiffs* witnesses testified to the 
solvency of their company. These were the 
principal facts of the case, and upon them 
the counsel on both sides asked instructions. 
The coiurt modified and condensed th^e, 
and gave a preliminary opinion as follows. 

Judge Meredith and John A. Coke, for 
plaintiffs. 

W. W. Henry, P. W. McKlnney, and J. 
P. Fitzgerald, for defendant 

HUGHES, District Judge. Policies of in- 
surance, like all other written contracts, 
must be construed and enforced according to 
tJielr terms. If they convey a plain, prac- 
tical meaning, that meaning must be carried 
into effect Policies of insurance differ 
somewhat from other contracts, however, 
in respect to the rules of construction to be 
applied to them. They are unipartlte. They 
are in the form of receipts from insurers to 
the Insured, embodying covenants to com- 
pensate for losses described. They are 
signed by the Insurer only. In general the 
insured never sees the policy until after he 
contracts and pays his premium, and he 
then most frequentiy receives It from a dis- 
tance when it Is too late for him to obtain 
explanations or modifications of the policy 
sent him. The policy, too, is generally filled 
with conditions Inserted by persons skilled 
in the learning of the insurance law and 
acting in the exclusive interest of the insm:- 



ance company. Out of these circumstances 
the principle has grown up in the com*ts 
fhat these policies must be construed liber- 
ally in respect to the persons insured, and 
strictiy with respect to the insurance com- 
pany. See lusm'ance Co. v. Wilkinson, 13 
Wall. [80 U. S.] 232. 

Another rule of the law in regard to fire 
insurances Is to discourage wager policies; 
that is to say, polieles taken by persons who 
have no Interest in the property insured, 
and in which such persons merely bet that 
the property will not be burned. Such In- 
surances are contrary to public policy and 
promote fires. The law will, therefore, give 
force to all provisions in poHcies of fire in- 
surance which require that the person who 
takes out the policy shall have an interest 
In the property, and shall disclose that in- 
terest with precision in his "application" for 
insurance. That is the purpose of the law, 
and is the object sought to be subserved by 
the insertion of clauses voiding them in 
cases where deception is practiced hi re- 
gard to the real ownership of the property 
Insured; and terminating them whenever, 
during the period of insm-ance, the person 
holding a policy ceases to own the property, 
and It becomes thereby a wager policy. 
Therefore, clauses in policies requiring a 
truthful statement of the interest of the ap- 
plicant for Insurance, and forbidding changes 
of ownership during the period of insiu:ance, 
are to be construed not technically to the 
prejudice of the policy-holder, but rationally 
and fairly to protect the insurance company 
from the extraordinary risks, and from the 
certain and numerous losses which would 
fall upon them from insurance of property 
not actually owned by the persons insm'ed. 

In the case imder trial there are two ques- 
tions, which have formed the subject of con- 
tention between counsel, and upon which 
insli'uctious are asked of the court 

I. The fii-st is, whether plaintiffs' right to 
recover is defeated by the fact that the rec- 
ord-tltie could not be held by the plaintiffs 
mider the laws of Delaware, and was there- 
fore vested in Mr. Orriu E. North, if not 
made known to the defendant or its agent 
at the time of the Insurance of the policy^ 
considered in connection with the statement 
in the applicjition for insurance that the 
titie was "in the name of" the plaintiffs. I 
am of opinion that it is not defeated by that 
fact if the plaintiffs were the "entire, un- 
ijualified, and sole owners" of the property 
insured "for their own use and benefit" I 
do not think that the fact of the record-titie 
being in Mr, North of itself defeats their 
right to recover, unless their statement in 
tlie application was made to deceive and 
mislead the insurance company. The evil 
sought to be avoided by those provisions of 
the policy requiring a correct statement of 
the plaintiffs* interest in the property was 
the insm'ance of property not owned by the 
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holder of tlie policy, tlie destruction of which 
would not cause a loss to that holder equuj 
to the value of the property destroyed. If 
the plaintiffs in the case at bar were the 
owners of the entire beneficial interest 
in the property at the taking out of 
the policy, and would have been losers 
to the full extent of its value if it had 
been d^troyed, then this ownership ful- 
filled every purpose which the provisions 
of the policy in regard to a disclosure of in- 
terest were designed to secure, and, in the 
iibsence of fraud or fraudulent misrepre- 
sentation, a merely technical difference in 
the title, set out in the application, ought 
not in equity and good conscience to defeat 
the plalntilTs, if they are otherwise entitled 
to recover. Tlie question for the jury in 
this point is, therefore, whether the state- 
ment in the "application" for insurance that 
the title was in the "name of the American 
Basilcet Company" misled the defendant or 
Its agent, and was intended to do so. If 
they think not, it is my opinion that the fact 
of the record-title being in Mr. North does not 
of itself defeat the action, if the plaintiffs 
are otherwise entitled to recover. In this 
same connection I wUl consider the state- 
ment on oath in regard to the title made 
in the "proof of loss." The same rule of law 
as to the real ownership of insured prop- 
erty, which has been explained, applies 
here. If the person holding the policy 
swears that he was owner of property 
<iestroyed by fire, of which he was not 
in fact the full and sole beneficial owner, 
the fact that he was not owner proves 
that his policy, contrary to its carefiilly-ex- 
pressed provisions, had been a wager policy, 
xind defeats his right to recover; and this 
the more justly because he has practiced a 
fraud, and has added perjiu-y to his fraud. 
It is for tlie jury to say from their view of 
the evidence whether the full beneficial own- 
ership of the property destroyed in the case 
on trial was or was not in the plaintiffs; 
whether or not this ownership had been di- 
vested at the time of the fire by the mort- 
gage deed of 18th of September, 1876, or by 
any other transfer, so as to render the state- 
ment on oath made by the plaintiffs* agent 
in the "proof of loss" that they were, such 
fraud or false swearing as is contemplated 
by the clause in the policy relating to that 
subject Unless- they believe that such fraud 
was practiced and such false swearing com- 
mitted, the plaintiffs' action is not defeated 
t»y the statement in regard to the ownership 
and title in the proof of loss. 

II. The second question of contest is in re- 
gard to the effect of the mortgage executed 
on the insured property by the plaintiffs on 
the 18th of September, 1876. The author- 
ities on the subject are conflicting in cases 
where the policy does not provide against 
future incumbrances, the supreme courts of 
some of the states deciding that the execu- 
tion of a mortgage deed of itself violates 



the provisions usually found in Insurance 
policies as to transfer and alienation of prop- 
erty during the period of insurance, and 
those of other states deciding that it is only 
after divestiture of title and ownership by 
foreclosure or otherwise that such result oc- 
cm*s. I am not aware of any decision of 
the court of appeals of Delaware or Virginia, 
or indeed of the supreme court of the 
United States, determining the law of this 
subject, and must act in the case at bar upon 
my own views of the law and equity of the 
case. And it seems to me that the provision 
in the policy now sued upon, forbidding any 
change in the title or possession of the in- 
sured property during the period of insur- 
ance, should be construed with reference to 
the cardinal object sought to be subserved 
in all provisions designed to prevent persons 
not having an interest and ownership in 
property from taking out policies, "and to 
prevent insiu*ed persons who cease to have 
an interest and ownership in property from 
continuing to hold such policies. So that 
the inquiry for the jury is whether or not 
tlie mortgage of September, 1876, operated 
to deprive the plaintiffs of their ownership 
in the insured property, so that, If It was 
burnt, their loss would be to the extent of 
the full value of the property destroyed. If, 
therefore, a person who Is insolvent, and so 
much so as to be hopeless of reinstating his 
affairs, mortgages his property and thereby 
ceasos to have any real interest in it as 
owner, so that his loss, if it is burnt, would 
be merely nominal; or if, after mortgaging, 
he msikes default, and a foreclosure and di- 
vestiture of his title and beneficial interest 
ensues, there Is, in either case, such a change 
in the ownership as renders the policy as 
to him a wager policy, and as defeats his 
right to recover in the event of fire. But if 
the mortgagor remains solvent and there- 
by remains the sole beneficial owner of the 
insured property, and would sustain a loss, 
in the event of fire, to the full extent of the 
value of the property destroyed, then sxich 
a mortgage does not work such a change in 
the "title or possession" of the property in- 
sured as to defeat the plaintiffs' action, if 
they are otherwise entitled to recover. In 
accordance with these views I have modified 
the iusu-uctions for the jury respectively 
asked for by coimsel in the cause, and em- 
bodied them as follows: 

I. If the plaintiffs were the entire, uncondi- 
tional, and sole owners of the property In- 
Biu:ed, for their own benefit, and had undis- 
puted possession of it at the date of the 
policy, then the fact that the record-title was 
in auotJier person docs not defeat their right 
to recover In this action, unless they con- 
cealed the condition of the record-title from 
the defendant company and its agents, and 
misled them by a contrary statement in 
their application for insurance, or unless 
they sought to deceive and mislead them in 
regard to the record-title and ownership at 
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the time of the fire by false swearing in 
their proof of loss. 

ir. The execution of a mortgage by the 
plaintiffs, after taking ont the policy of in- 
surance, did not defeat their right to re- 
cover in this action, unless the mortgage, 
.by reason of their insolvency o*r otherwise, 
wrought such a change in their ownership 
or interest in the property that their loss 
at any time before the fire would have been, 
or at tliQ time of the fire was, less than the 
lull value of the property destroyed. 

The jury, after a short absence, brought 
In a verdict for the plaintiffs, with damages 
at $1,750 and interest. 



Case No. 291. 

AMERICAN BIBLE SOO. v. HOLMAN et al. 
VAN NORMAN v. SA3IE. 

[2 N. W. (O. S.) 245: 5 Reporter, 645.] 

Circuit Court, D. Minnesota. March, 1878. 

"Will— Bequest of Peoceeds of Mortoaqe — 

FORECLOSXmE. 

Where a last will and testament provided 
that the "proceeds" of a certain mortgage 
should go to certain legatees named, and, prior 
to testator's death, such mortgage was fore- 
closed, and the lands purchased at the fore- 
closure sale for the benefit of, and "the title 
thereto vested in, such testator: Hdd, liat the 
fact of foreclosure was immaterial, and the 
proceeds of such mortgage existing at the time 
of the testator's death in the shape of lands 
that could be identified as such proceeds, would 
pass by the terms of the will. 

In equity. These suits were brought to 
enforce the provisions of a will executed by 
Seth Holman, of Mass., November 16, 18G0, 
by which he made the following bequest: 
"Eighthly. I bequeath and devise to the 
American Bible Society • ♦ * one half of 
the proceeds of a mortgage given by Carlos 
Wilcox, of Minneapolis, Minnesota, to be dis- 
posed of by my executors to their best judg- 
ment Ninthly. I bequeath and devise to the 
American Foreign Christian Union • • ♦ 
one half of the proceeds of a mortgage given 
by Carlos Wilcox, of Minneapolis, Minnesota, 
to be disposed of by my executors to the 
best of their judgment" The complainant. 
Van Norman, Is one of many persons who 
form a voluntary association nnder the laws 
of New York, called the "American Foreign 
Christian Union," and sued as well for his 
associates as b.imself. The "American Bible 
Society" Is a charitable corporation, with 
power to take real and personal property by 
gift or othervrtse. The Wilcox mortgage had 
been foreclosed by an agent at the time of 
the testator's death, and the lands covered by 
It had been purchased for his benefit and a 
deed, conveying the same free from the equi- 
ty of redemption, was executed by the sher- 
iff in accordance with the laws of Minnesota, 
September 20, 18C0. The testator died short- 
ly after the execution of his will. It is urged 
on the part of the defendants, that by the 
foreclosure proceedings the mortgage was 
cancelled, and there being nothing upon 



which the bequests could operate, they were 
defeated. 

Davis, O'Brien & Wilson, for complainants. 
Lochren, McNair & GilfiUan, for defend- 
ants. 

NELSON, District Judge. The intention 
of the testator must control in the construc- 
tion of this win, and if possible be ascer- 
tained from the Instrument itself. The be- 
quests or legacies are specific, and in terms 
one half of the proceeds of the Wilcox mort- 
gage was bequeathed to each legatee. The 
defence is that Holman, at the time of his 
death, having the title in fee to the lands 
by foreclosure, and there being no mortgage 
ont of which "proceeds" could be realized, 
the bequests fail. The testator undoubtedly 
intended to make valid bequests, available 
for the purposes designated, and I am not 
required to give a narrow construction to the 
word "proceeds," when a fair and reasonable 
acceptation of the word used would sustain 
the bequests. These are charities, and shoul<J 
be upheld if possible; and it Is not a strained 
intei*pretation to make the word "proceeds" 
comprehend and embrace the avails of the 
mortgage in whatever form they existed at 
the thne of the testator's death; in fact, 
such was the Intention as gathered from the 
language of the will. The testator did not 
give a sum of money and require the payment 
to bemade out of the mortgage, nor did he be- 
queath a sum of money equal to the amoimt 
due upon the mortgage, but he gave the "pro- 
ceeds" of the mortgage specifically, and 
whether a foreclosure had taken place or 
not is immaterial, as the "proceeds" of th& 
mortgage existed at the testator's death and 
could be identified. [Gardner v. Printup,] 2 
Barb. 83; [Doe v. Tofield,] 11 East 246; 
[Roe V. Pattison,] 16 East, 21. Decree far 
complainants. 



AMERICAN BRIDGE CO.. (SMITH v.) 

[See Smith v. American Bridge Co., Case No. 
13,002.] 



AMERICAN BUTTON-HOLE & OVERr- 
SEAMTNG CO., (OHABOT v.) 

[See Chabot v. American Buttonhole & Over- 
seaming Co., Case No. 2,5G7.] 



Case No, 292. 

AMERICAN BUTTON-HOLE. OVER- 
SEAMING & SEWING-MACH. 
CO. V. MURRAY et al. 

[Syllabi, 109.] 

Cu-cuit Court, D. Slinnesota. Dec, Term, 1876- 

Bonds— Signing on Condition — ^Fkaud Affect- 
ing Note 'fob Indebtedness on Bond. 

[1. Where the obligors upon a bond securing 
payment of debts of third parties sign a note 
for the amount due thereon, as a consideration 
for an extension of time for payment, they can 
avail themselves of any defense, as against the 
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payee of the note and obligee on the bond 
which Tvonld defeat a recovery upon the bond.l 

[2. The fact that two obligors signed the bond 
at the request of a third, and on condition that 
it should not bind them unless he obtained cer- 
tain other signatures, which he failed to do, 
is a defense if the obligee knew of the condi- 
tion, but not otherwise.] 

[3. "Where two obligors sign and deliver a 
bond to the general agent of the obligee, with 
a condition that it should not bind them unless 
certain other signatures are obtained, which is 
not done, they are not liable on the bond, nor 
■on a note which they are induced to sign by a 
statement of the agent that it covers an indebt- 
edness for which they are liable on the bond.] 

[4. The fact that they were induced to sign 
the note by a statement that another person, 
who could not read nor write, had authorized 
his signature, and that his alleged signature 
was forged, is not a defense to an action on 
the note, for they should have ascertained 
whether his signature was properly on the note.] 

At lavsr. The facts sufficiently appear in 
the charge of the judge. 

Simonton & Held, for plaintiff. 
Wilson & Taylor and S. L. Campbell, for 
-defendants. 



NELSON, District Judge. Charge to jury. 
This action is brought upon a promissory 
note for $770.68, dated March 23, 1876. Five 
defendants have interposed several defenses. 
One defendant, Murray, is in default, and 
submits to a judgment Fraud and want of 
consideration are alleged by all the defend- 
ants answering, except Mullane, who claims 
the note never was signed by him, or by one 
authorized by him to do so. 

The undisputed facts are briefly these: 
J. M. Mm-ray had the exclusive right within 
certain territorial limits to sell sewing ma- 
chines manufactured by plaintiff; and being 
supplied on credit, he was required to exe- 
cute a bond, with good and sufficient sure- 
ties, for the payment of notes given on the 
purchase of the same. He delivered to 
plaintiff a bond purporting to have been ex- 
ecuted March 17, 1875, by himself and de- 
fendants Byrnes and Dailey; and another on 
.September 25, 1875, executed by himself and 
Harlan, Smith and Gregg. Some time in 
March, 1876, Murray was indebted to plain- 
tiff on several notes which had matured, 
and was requested to pay, or suit would be 
commenced upon the bonds. An arrange- 
ment -was made whereby the plaintiff agreed 
to extend the time for the payment of the 
amount due in case Murray would give it 
a note executed by himself and the sureties 
upon his bonds. There was due at that time 
$240, for which the sureties upon the bond 
executed Sept 25, 1875, were liable, if at all. 
The sureties upon the first bond, executed 
March 17, 1875, were responsible for the pay- 
ment of the whole amount claimed, $770.68, 
and this was the indebtedness upon which 
the plaintiff was willing to grant an exten- 
sion. In view of these facts, the defendants 
contesting, with the exception of Mullane, 
who was not upon either bond, can avaU 
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themselves of any defense which would de- 
feat a recovery upon the bonds. If you be- 
lieve Mullane never authorized his signature 
to the note, no recovery can be had against 
him. 

Byrnes and Dailey, who signed the bond 
executed March 17, 1875, claim that they 
signed it at the request of Murray, and upon 
the condition that it should not be obliga- 
tory upon them unless three additional re- 
sponsible names should be obtained. This is 
a good defense if the condition was Imown 
to the plaintiff at the time, but if it was 
only known to MmTay, the principal obligor, 
and the bond, perfect on its face, was ac- 
cepted without knowledge of that condition, 
these defendants, Byrnes and Dailey, cannot 
say that they did not intend to be bound un- 
less the names of three other persons, not 
on the bond when they signed, should be ob- 
tained. (Pair V. U. S.,] 16 Wall. [83 U. S.] 
1. See, also, article in [10] Alb. Law J. 
[257,] on liability of sureties. If this defense 
is not available to defeat a recovery upon 
the bond, it cannot be urged in this suit, for 
they were bound by their obligation to pay 
the amount due the plaintiff from Murray, 
and the execution of the note gave an exten- 
sion of time for payment, and was no injury 
to them. 

Smith and Gregg, sureties upon the bond ex- 
ecuted Sept 25, 1875, also allege that the 
bond they signed is void, for the reason It 
was executed at the request of Murray, and 
upon the condition that it should not bind 
them unless three other responsible sureties 
should be obtained, and that the plaintiff ac- 
quiesced in this condition. It Is urged by 
them as a defense, also, that, when the note 
was signed, the agent of the plaintiff falsely 
represented that they were liable on their 
bond to the full extent of the note, whereas, 
if the bond could be enforced, the amount of 
their liability would be only $240, and that 
they dedined to sign unless three responsible 
names were obtained In addition to the sure- 
ties on the bonds. It is conceded that their 
liability was for that amount only, and that 
when the note was afterwards presented for 
their signatm'es. in compliance with their 
request it had the name of Mullane upon It, 
which the defendant Murray told them he 
signed by the authority of Mullane. They 
claim to have been induced to sign it by the 
fact that Mullane, who was a well-to-do 
farmer, had authorized his signature, and In- 
sist they are not liable if his signature is a 
forgery. 

If you believe it is a forgery, and that 
Smith and Gregg refused to sign until some 
other responsible name was secured, but 
mentioned no person whose signature they 
required, still, as Mullane could not read 
or write, and his name appeared to be signed 
by some other person, they should have as- 
certained before signing it whether his sig- 
nature was properly to the note, and are 
not discharged unless the plaintiff had 
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knowledge of the forgery. And if Smith and 
Gregg, when they signed the bond, delivered 
it to the general agent of the plaintiff, and 
it was not to be considered obligatory until 
the names of three other persons were se- 
cured, then, as only themselves and one other 
appear to have executed It, the plaintiff 
cannot recover against them upon the note, 
for it was given on an indebtedness which 
the plaintiff's agent stated was covered by 
their lx)nd. 

Harlan urges that he signed the note upon 
the condition that Gregg and Smith would 
also sign it Now, as he was only liable 
upon his bond to the extent of §240, if you 
believe a recovery cannot be had against 
them, the plaintiff cannot hold him, for the 
reason that his signature was obtained upon 
the condition Imo-tyn to it, that Smith and 
Gregg were to share the liability with him. 

The jury gave a verdict against all the de- 
fendants except Mullane. 



AMERICAN BUTTON-HOLE, OYEEr 

SEAMING & SEWING-MACH. 

CO., (PAKHAM V.) 

[See Parham v. American Button-Hole, 
Over-Seaming & Sewing-Mach. 
Co., Case No. 10,713.] 



AMERICAN CENT. INS. CO., (GRACE v.) 

[See Grace v. American Cent, Ins. Co., Case 
No. 5,648.] 



Case No, 293. 

AMERICAN COTTON-TIE CO. v. SIM- 
MONS et al. 

[3 Ban. & A. 320;^ 13 O. G. 967.] 

Circuit Com:t, D. Rhode Island. June, 1878.' 

Patents fob Inventions — License "to Use Once 

Only. " 

1. When the proprietors of a patented article 
sell it for the purpose of allowing it to be used in 
the ordinary pursuits of life, and to pass into the 
market of the country^ as an ordinary article 
of commerce, and subject to unrestricted pur- 
chase and sale, he waives his right to affix con- 
ditions or restrictions to its use and sale, and 
consents that, after one sale and the payment 
of one royalty, it shall pass out of the limits of 
the monopoly. Hawley v. Mitchell, [Case No, 
6,250,] distinguished. 

[See, contra, American Cotton-Tie Supply Co. 

V. Bullard, Case No. 294.] 
[See note at end of case.] 

2. Complainants sold patented buckles for use, 
in connection with an iron strap, for a tie or 
fastening to cotton bales. The buckles had 
printed on them the words "licensed for one use 
only," and on the bill-head was a notice, either 
to the same effect, and that they were sold and 
purchased subject to the restriction, or, that 
the buckles were the property of the complain- 
ants, who reserved the right after such use to 
recover possession of them wherever found: 
Held, that the purchasers took an unrestricted 

'[Reported by Hubert A. Banning, Esq.., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

^[Reversed in 106 U. S. 89, 1 Sup. Ct. 52.] 
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title to the buckles without any reservation in 
the vendors, and that the case fell within the 

Srinciples laid down in Goodyear v. Beverly 
Lubber Co., [Case No. 5.557,1 and Washing- 
Mach. Co. V. Earle, [Id. 17,219.] 

[See, contra, American Cotton-Tie Supply Co. 
V. Bullard, Case No. 294.] 

[See note at end of case,] 

[In equity. Bill by the American Cotton- 
Tie Company, Limited, Jaines J. McComb, 
admhiistrator of Mary T. McComb, deceased, 
and others, against Simeon W. Simmons and 
others, to enjoin the infringement of patents 
Noa. 23,291 and 31,252, and for an account- 
ing. Bill dismissed. Decree reversed on 
complainants' appeal. American Cotton-Tie 
Co. V. Simmons, 106 TJ. S. 89, 1 Sup. Ct 52.] 

S. A. Duncan, for complainants. 
B, F. Thurston, for defendants. 

SHEPLBT, Circuit Judge. The complain- 
ants are engaged In the manufacture and 
sale of a patented buckle for use in connection 
with an iron strap for a tie or fastening to 
cotton bales. There can be no reasonable 
doubt that cotton-ties sold by defendants 
are covered by the patents under which 
complainants claim. Nor does the evidence 
in this case leave any reasonable doubt that 
the buckles sold by the defendants are the 
identical buckles made and sold by the com- 
plainants imder their patent The com- 
plainants contend that they sold the buckles 
under a restriction which limited them to 
one use, and did not convey an unrestricted 
title, and that the buckles never passed out 
of the monopoly of the patent The facts 
are that the complainants sold the patented 
buckles with the words printed on them, 
"Licensed to use once only," and that up 
to the season of 1876 on the bill-heads and 
invoices of all their agents were the words: 
"The cotton-ties sold by this invoice axe 
licensed to be used only as bailing-ties, and 
•are sold and purchased subject to this re- 
striction." During the season of 1876 the 
following clause was printed on their bills: 
"The buckles accompanying these bands are 
the property of the American Cotton-Tie 
Colnpany, limited, and are licensed to be 
used for one season only, the company re- 
serving the right after such use to recover 
possession of them wherever found." The 
company clearly had the right, in selling a 
patented article, to put a restriction on Its 
use or sale, and to convey only a restricted 
title, or to license only a restricted use, and 
the purchaser under such a restricted title 
could not convey a greater or better title 
than he had himself. The law upon this 
subject was fully stated in Hawley v. Mitch- 
ell, [Case No. 6,250,] and affirmed in the su- 
preme court of the United States. 10 Wall. 
[83 U. S.] 544. But when the proprietor of a 
patented article sells it for the purpose of al- 
lowing it to be used in the ordinary pursuits 
of life, and to pass into the market of the 
country as an ordinary article of commerce. 
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and subject to unrestricted purchase and sale, 
he waives his right to affix conditions or 
restrictions to Its use or sale, and consents 
that, after one sale and the payment of one 
royalty, it shall pass out of the limits of 
the monoi>oly. If a manufacturer of pat- 
ented pins, or nails, or wood-screws, or any 
similar article, were to affix to his invoice 
of sale a condition limiting them to one 
use, and sell them in quantities to retail 
dealers to be sold again, he must know and 
intend that they are to pass into the com- 
merce of the country and be sold over and 
over again, and sold only to persons who 
would not buy anything less than an unre- 
stricted titie. Shall the pmrehaser of a 
packing-box be treated as an. infringer, and 
as pirating an Invention, because he uses 
again and for another purpose the screws 
or nails which held the box together, and 
which he purchased when he purchased the 
box and its contents? May he not reason- 
ably presume with regard to articles of this 
description, that pins, and nails, and screws 
do not go into the market with an incum- 
brance upon their titie or a restriction on 
their use, and that he is not boimd to trace 
the titie to see if it be unrestricted, for the 
reason that he may well suppose no one 
would expect to affix a restriction on the 
use of such articles which would be opera- 
tive, or, if he could do so, would ever find 
purchasers of them? The buclties sold by 
the complainants belong to this class of 
articles. They are sold for the purpose of 
being used to confine a bale of cotton, as 
a ntul or screw confines a packing-box. It 
appears in evidence that when a bale of 
cotton is sold it is without tare, and conse- 
quently the buckle and the strap it confines 
are sold and resold with the bale of cotton 
to which they are attached. If the cotton 
takes fire or Is otherwise damaged, and re- 
quires to be rebaled, mtist the owner put 
the same buckle back on the same bale, or 
be liable to the penalties of an infringer? 

When the cotton bales are opened for use 
at the factories, the manufacturer who has 
piu-chased the ties and buckles with the 
cotton, having no further use for them, s^ls 
them to the junk-dealer. Prom the junk- 
dealer the defendants purchase them and re- 
pair them and sell them again. The vendor 
of the patented buckles sells them to be 
applied to the bales of cotton with the full 
knowledge that they will be sold and re- 
sold as often as the cotton Is sold. They 
impliedly consent to these unrestricted sales. 
They cannot under such circumstances be 
fairly considered as retaining the titie to 
the buckles In themselves, or as parting 
only with such a restricted title as would 
require each vendor of the cotton to sell it 
accompanied with a restriction on the titie 
and use of the buckles. The very purpose 
of the original sale, with the knowledge of 
the subsequent use and sales necessarily in- 
cident, imply a parting with the unrestrictl-d 



titie, and a passing out of the limits of the 
monopoly of the thing sold, as much as it 
would if the vendor sold patented thread, 
nails, or screws, to be used in fastening 
packing-cases to be sold with the goods 
packed. 

The facts in this case show that the own- 
ers of the patent buckle intended and con- 
templated that the purchasera should buy 
an unrestricted title, inconsistent with any 
reservation of titie or use in the original 
vendors. Such a sale does not fall within 
the principle as stated in Hawley v. Mitchell, 
[supra,] but clearly falls within the language 
and principle of the decisions in Goodyear v. 
Beverly Rubber Co., [Case No. 5,557,1 and 
Washing-Mach. Co. v. Earle, [Id. 17,219.3 
The case is very difEerent from that of the 
sale of a machine easily identified, and to 
which a restriction may easily be attached, or 
where a license to use only may be sold un- 
accompanied with any titie, or accompanied 
with a restricted titie. But when pins, nails, 
screws, or buckles are sold, if some of them 
are sold with a restricted and some with an 
unrestricted titie, there are no means of 
identification which enable the purchaser, 
after they have passed into the market and 
common use, to distinguish the articles li- 
censed or restricted in their use from tiiose 
absolutely sold. In the case of articles of 
that description, the patentee may fairly be 
presumed to have received his royalty when 
he parted with the possession of the articles 
and allowed them to go into common and 
general use. The public should not be vexed 
with litigation about reserved rights or con- 
ditions affixed to the titie of such articles, 
or put upon the investigation of incumbran- 
ces or restrictions on the title of nails, 
screws, buckles or pins, before they can be 
safely used by a person who has bought them 
of parties who obtained them of the patentee 
with the right to sell them In the open mar- 
ket. It is more for the interest of in- 
ventors that they should obtain their royalty 
on such articles when they first put them 
upon the market, than to make the monopoly 
odious by the attempt to fix restrictions on 
the subsequent use. Bill dismissed, with 
costs. 

[NOTE. On appeal to the supreme court, 
this decree was reversed, with an order that the 
circuit court enter a decree for plaintiffs for an 
account of profits and damages. Mr. Justice 
Blatchford, in delivering the opinion of the 
court, said: "A buckle without a band will not 
confine a bale of cotton. Although the defend- 
ants use a second time buckles originally made 
by those owning the patents, and put by them 
on the market, they do not use a second time 
the original bands in the condition in which 
those bands were originally put forth with such 
buckles. They use bands made by piecing to- 
gether several pieces of the old bands. The 
band, in a condition fit for use with the buckle, 
is an element in the third claim of the Brodio 
reissue. That claim is for a combination of 
the open slot, arranged to allow of the sidewise 
introduction of the band: the link or buckle 
with the single rectangular opening arranged so 
as to hold both ends of the band and the band. 
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• * • Whatever right the defendants could 
acquire to the use of the old buckle, they ac- 
quired no right to combine it with a substan- 
tially new band to make a cotton-bale tie." 
American Cotton-Tie Co. v. Simmons, 106 TT. 
S, SO, 1 Sup. Ct. 52. In the circuit court, south- 
ern district of New York, in action concern- 
inp: these same patents, it was held that, the 
defendant having bought the buckles stamped 
"Licensed to use once only," and with new 
hoops, sold them ns cotton ties, he had infringed 
the plaintiff's patents. American Cotton-Tie 
Supply Co. »v. Bullard, Case Ko. 294.] 



Case No. 294. 

A:MEmCAN COTTON-TIE SUPPLY CO. v. 
BULLARD et al. 

[17 Blatchf. IGO;^ 4 Ban. & A. 520; 17 O. G. 
'389: 9 Reporter, 70.] 

Circuit Court, S. D. New York. Sept. 29, 1879. 

Patents for Invention's— In fki no ement—Li- 
CENSE "to Use Once Only." 

The plaintiff was the owner of patents cov- 
ering improvements in metallic cotton ties, con- 
sisting of buckles and hoops, for compressing 
bales of cotton. Neither the plaintiff nor any 

f»rior owner of the patents had granted any 
icensGS to make buckles or ties, but they had 
made and sold the ties. The buckles were 
stamped, "Licensed to use once only," and were 
sold with invoices declaring that the ties were 
licensed to be used once only, as baling ties. 
The defendant bought the buckles so once used, 
from cotton mills and junk dealers, and put up 
some with new hoops, and some with pieces of 
the original hoops pieced together, and sold 
them as cotton ties: Held, that the defendant 
had infringed the patents, and ought to be en- 
joined from further infringement. 
[See American Ootton-Tie Co. v. Simmons, 
106 U. S. 89, 1 Sup. Ct. 52; Id., Case No. 
293.] 

[In equity. Bill to restrain the infringe- 
ment of patents Nos. 23,291, and 31,252.' 
Preliminary injunction granted.] 

S. A. Dimcan and J. R. Beckwith, for 
plaintifle. 

C. C. Beaman, Jr. and B. F. Thurston, for 
defendants. 

BLATCHFORD, Circuit Judge. The biU 
In 'this ease sets forth that the plaintiff is 
"a joint stock company, duly and legally 
orgjinized under the laws of the state of 
Louisiana, and having its principal place of 
business In New Orleans, in said state." 
It does not aver that the plaintiff is a cor- 
poration or that it is a citizen of the state of 
Louisiana. It avers that the defendants 
are citizens of the state of New York. The 
plaintiff is referred to In some of the affi- 
davits as a corporation, and It is, doubt- 
less, a corporation created by the state of 
Louisiana. This being so, the bill can be 
amended, and it must be, to show a capaci- 
ty in the plaintiff to sue. 

The bill Is founded on re-issued letters pat- 
ent No. 5,333, granted to James J. McComb, 
March 25th, 1873, for an "improvement in 
cotton bale ties," (the original patent hav- 

' [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
'[See note at end of case.] 
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Ing been granted to George Brodie, March 
22d, 1859, and re-Issued to him April 27th, 
1869, and extended for seven years from 
March 22d, 1873,) and on letters patent No. 
31,252, granted to J. J. McComb, January 
29th, 1801, for an "improvement In iron ties 
for cotton bales," and extended for seven 
years from January 29th, 1875. The plain- 
tiff is lue owner of both of the patents. 

The specification of No. 5,333, (called the 
Brodie patent,) sets forth that the inventio'u 
is one of "improvements in cotton ties, or 
metallic bands and their connections, for 
baling." It says: "My invention relates to 
the combination with open slot ties of me- 
tallic bands having their ends free and 
hold in position by the expansion of the 
bale. ♦ ♦ ♦ Fig. 6 is a top view of the 
open slotted link, shown In Figs. 7, 13 and 
14. * * * Figs. 0, 7, 13 and 14 show an 
open slotted link or tie. In Fig. 7 this is 
shOAvn in connection with pins, and in Figs. 
13, 14 and 15 in connection with the band 
alone, the ends being turned under the link 
and held in position by the pressure exert- 
ed by the expansion of the bale. In the 
latter mode of use, the slack may be readily 
taken up by forming the loop in the iron 
at the moment of making the fastening, 
and passing the end thus looped through the 
opening in the side of the link. The band 
is thus slipped sidewise through the opening 
into the slot, instead of thrusting It through 
endwise." The 3d, 4th and 5th claims of 
the patent are as follows: "3. The combina- 
tion of an open slot for introducing the band 
sidewise, with a link having a single rectan- 
gular opening for holding both ends of a me- 
tallic band, and the band. 4. An open slot- 
ted link, when combined with metallic bands,, 
the ends of which are turned under the link 
and held in position by the expansion of the- 
bale. 5. The method of baling cotton with> 
metallic bands, and of tiking up the slack of 
the band, by bending the same at any de- 
sired point Into the form of a loop, and' 
passing such loop sidewise, through an open- 
slit, into the slot Intended to receive It, and" 
over the bar of the clasp Intended to holds 
it." 

The specification of No. 31,252, (called the 
McComb patent,) sets forth that the Inven- 
tion Is "a new and Improved mode of 
fastening iron hoops on cotton bales." It 
says: "The nature of my invention consists 
in the use of a peculiarly shaped buckle, as a 
fastening or tie for the ends of the Iron 
hoops which It Is desired to substitute i» 
place of the hemp ropes now made use of 
In baling cotton, said iron hoops being so 
much safer In case of fire. * • * xhe tie- 
or buckle Is a piece of wrought iron or oth- 
er metallic substance, about the eighth of an> 
inch thick, an inch and three-quarters wide, 
and two inches long, (the size being modi- 
fied to suit the width of the hoop used,> 
witii an oblong hole or aperture exit or punch- 
ed through the centre. The diagram No*. 
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1, lettered A. B, C, D. represents the exact i 
size of one of the ties or buckles, with aper- 
ture cut to receive a hoop an inch wide. 
The sides A, B, and D, C, are equal dnd 
parallel, as are also th.e sides B, C, and A, 
D. The lettters M, I, J, K, L, shows the 
shape of " the aperture or hole which is 
punched or cut through the centre of the 
plate, the two longer sides, M, I, and K, L, 
being equal in length to the width of the 
hoop of the size above mentioned. In the 
side A. D, is cut a slot, which is indicated 
on the diagram by the letters E, F, and G, 
H, the side G, H, of the slot being turned 
outward the eighth of an inch, to facilitate 
the insertion of the end of the hoop." The 
buckle is of this shape: 
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The hoop and buckle are arranged as fol- 
lows in use: 




[1 Fed. Cas. page 626] 

The claim is as follows: "Forming a link 
or tie with an oblong aperture, one end of 
which is arrow shaped, or, rather, presents 
two sides of an equilateral triangle, the de- 
sign of this arrow shaped end being not 
only to force the hoop, or bend of the hoop, 
over the slot, which it does with unerring 
precision when the bale expands, after be- 
ing released from the press, but also to se- 
cure an equal bearing upon the separated 
parts of the slotted side of the tie." 

A patent was granted to Frederick Cook, 
March 2d, 1858, for an "improvement in me- 
tallic ties for cotton bales." This patent 
! was extended for seven years from Mdrch 
' 2d, 1872. As extended, it was assigned by 
Cook to James J. McComb. March 21st, 
1872. In June, 1874, McComb assigned the 
Cook patent and the Brodie patent to a firm 
called "The American Cotton-Tie Company." 
In March, 1876, that iirm assigned those pat- 
ents to "The American Cotton-Tie Company, 
Limited," a corporation, and at the samt* 
time that corporation acquired the title to 
the McComb patent. From that corporation 
the title to the three patents passed to tho 
plaintiff. Neither McComb, nor any of the 
subsequent owners of the patents, granted 
any licenses thereunder to make buckles or 
ties, but they retained to themselves the 
monopoly of manufacture, and made the ties 
and supplied the market with them, to an ex- 
tent always equal to any demand. The tit' 
mainly sold since Marcli, 1872, by them, has 
been the "arrow tie" of the McComb pat- 
ent. The bands have been cut to the lengtii 
of eleven feet, bent over upon themselves 
once, and put up in bundles of thirty each, 
the buckles being strung upon one of the 
inner biinds. 

The defendants have used upon the cotton 
ties, which they have put up or sold, second- 
hand buckles, which they have t>ought from 
cotton mills and from junk dealers, and 
which were made and disposed of by the 
plaintiff, or its predecessors, imder the Brodie 
and McComb patents. These buokles have 
had stamped upon Ihem the words: "Li- 
censed to use once only," and were formerly 
put upon the market by the plaintiff, or Its 
predecessors, in the usual course of their bus- 
iness, with the following words printed on 
the bill-heads or invoices which went to the 
first transferee of the ties: "The cotton lies 
included in this invoice are licensed to be 
used once only, as baling ties, and are sold 
and purchased subject to this restriction," 
or the words: "Each bundle of cotton ties 
charged in tliis invoice consists of 30 bands. 
The buckles accompanying these bands are 
the property of The American Cotton-Tie 
Supply Company, (or, American Cotton-Tie 
Company, Limited,) and are licensed to be 
used once only, the company reserving the 
right, after such tise, to recover possession 
of them wherever found." The first of the 
above forms of bill-head was used during the 
years 1873, 1874 and 1875, and the other 
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one during the years 1876 to 1879 Inclusive, 
except that, for a portion of the latter four 
years, such bill-head used the words, "for one 
season," in lieu of the word "once." 

In this country, cotton Is usually sold with- 
out tare, that is, the purchaser pays a cer- 
tain price per pound upon the aggregate 
weight of the hale, which is made up of the 
hagging, the ties (bands and bucljles) and the 
material which they confine. In England, 
cotton Is sold with tare, that is, the weight 
of the ties and bagging Is deducted from the 
aggregate weight of tlie bale, and the pur- 
chaser pays so much per pound for the cot- 
ton, net weight, but takes the ties and the 
hagging with the cotton which they confine. 

The ties which the defendants have sold 
<?mbody the principles of construction which 
are found in the Inventions covered by the 
3d, 4th, and 5th claims of the Brodie patent, 
and in the invention covered by the McComb 
patent The defendants' ties, as sold, con- 
sist of bands eleven feet in length, put up 
in bundles, each baud accompanied by a 
buclcle. In regard to some of such ties, the 
bucldes being second-hand buckles, the bands 
are entirely new. In regard to others, the 
buckles being secondhand buddes, the bands 
are not, as whole bands, the original bands, 
bought at second hand, but consist of pieces 
of such original bands pieced together to 
make the proper length. 

The question presented for consideration is, 
whether, on the foregoing facts, the defend- 
ants may lawfully sell such ties, consisting 
of such bands and such buckles. This ques- 
tion has been before the courts. In August, 
1876, the American Cotton-Tie Company, 
Limited, and others, brought a suit in equity, 
against one Chapman, In the circuit court of 
the United States for the district of Louisi- 
ana, on the Cook, the Brodie and the Mc- 
Comb patents. The defendant had procured 
second-hand bucldes lawfully put into use 
on cotton bales, under said patents, and had 
put new bands with them, and sold the com- 
bination as ties. It appeared, in that case, 
that, at the cotton presses at New Orleans, 
when the bales bound with the plaintiffs ties, 
consisting of the bands and buckles, were 
ready to be compressed, the bands and buck- 
les were stripped off from the bales, and 
thrown on one side in a pile promiscuously 
with others, and that, when the bales were 
in the press, they were fastened together by 
the first ties that might be reached by the 
pressman out of the pile, no care being taken 
to use the same ties upon the bale, when 
compressed, which were so taken off from it 
The facts, before mentioned, were before the 
court, as to the sale of cotton In this country 
without tare, and as to the stamp on the 
buckles, and as to the contents of the orig- 
inal bill-heads. The buckle used by Chap- 
man was that of the McComb patent The 
case came before Judge Billings, the district 
judge, on a motion for a preliminary Injunc- 
tion, and he granted the injunction, in No- 



vember, 1876, after hearing counsel for both 
parties, and after the defendants' answer 
and a replication thereto were filed. The de- 
cision of the court is embodied in the or- 
der for the injunction." It sets forth, that 
the Cook and the McComb patents secure 
the exclusive right to a cotton tie budde hav- 
ing an open slot or slit, Into which a flat iron 
band can be inserted sideways, known com- 
monly as the open-slot buckle, and that the 
third and fom-th claims of the Brodie patent 
secure the exclusive right to an open-slot 
buckle in combination with a flat band of 
iron, to be combined for and used as a tie 
for baling cotton or other compressible and 
elastic material; that the defendant had made 
and sold to be used a combination of a flat 
band of Iron In combination with an open- 
slot buckle; that he had so combined and 
sold both the open-slot buckle in the exact 
similitude of the invention secxu-ed to the 
plaintiffs, as'well as said open-slotted buckle 
combined with a flat band of iron, without 
any license, except such as was averred to 
have resulted from an alleged sale of said 
buckles by the American Cotton-Tie Com- 
pany, Limited, to other persons than the de- 
fendant, whereby it was insisted by the de- 
fendant that he acquired the right, by pm*- 
chase from said third persons, to combine 
said buckles with flat bands of iron, and sell 
the same; that the plaintiffs, in the protec- 
tion of their rights, did not dispose of said 
buckles in full property, but with a condition 
that the same should only be used once for 
the purpose of baling cotton or other com- 
pressible material, and that the said condi- 
tion was known to the defendant, it being 
stamped, in a pennanent manner, on said 
buckles; that the contract by which said cot- 
ton ties and buckles were disposed of for use 
by the American Cotton-Tie Company, Lim- 
ited, contained the same condition and stip- 
ulation as was stamped on said buckles; that 
said license to use said open-slot buckles, and 
a combination of the same with a flat band of 
Iron, as a cotton tie, had, on the terms on 
which It was granted by the American Cotton- 
Tie Company, Limited, expired and been ex- 
pended before the same came into the pos- 
session of the defendant; and that the sale 
of the open-slot cotton tie, known in the trade 
as the arrow tie, and the sale of the said 
open-slot buckles, in combination with a flat 
band of iron, to be used as a tie for baling 
cotton, or other compressible and elastic ma- 
terials, was a substantial invasion and In- 
fringement of the right secured by said pat- 
ents. It then proceeded to enjoin the defend- 
ant from using or selling for use any open- 
slot cotton tie buckle of the kind commonly 
known as the arrow tie, described and se- 
cured by any of said patents, upon the pre- 
tence that the same had, at any former time, 
been sold by the American Cotton-Tie Com- 

•[Nowhere reported; opinion not now access! 
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pany, Limited, or its agents, and been once 
used for tlie purpose of baling cotton or otlier 
material before coming into the possession of 
the defendant, and from combining any such 
open-slot cottop tie buckles with a flat band 
of Iron, to be used, or vended to others to 
be used, as a tie for baling cotton or other 
elastic or compressible material. 

In January, 1877. the American Cotton-Tie 
Company, Limited, and others, brought a 
suit in equity against Grover, Stubbs & Co., 
in the cu-cuit com't of the United States for 
the southern district of Georgia,* on the ^me 
three patents. The defendants set up that 
they had never made any ties, but had sold 
ties made by the American Cotton-Tie Com- 
pany, Limited. The ties they had sold were 
arrow ties. The facts of the stamps on the 
buclilos, and of the contents of the bill-heads, 
before mentioned, were before the court 
The ties were spliced. The case came before 
Judge Woods, the circuit judge, on a motion 
for a preliminary injunction, and he granted 
it, after hearing counsel for both parties. 
The order enjoined the defendants from sell- 
ing ties known as the arrow tie, unless said 
ties should be purchased directly or indi- 
rectly from the plaintiffs, or their duly au- 
thorized licensees, or their vendees, or ven- 
dees of vendees, and from selling ties 
stamped with the words, "licensed to be used 
once only," or words of similar import, after 
said ties had been used once. 

In January, 1877, the American Cotton-Tie 
Company, Limited, and others, brought a 
suit in equity against A. C. Wyly and others, 
in the circuit court of the United States for 
the northern district of Georgia,* on the same 
three patents. The defendants set up that 
they had bought and sold metallic cotton 
ties known as piece ties, made by taking ties 
that had been once used in baling cotton, 
and afterwards cut from the bales, and re- 
joining the several parts with rivets, retain- 
ing the same bucldes. The buckles were 
arrow buckles. The facts as to the stamps 
on the biickles, and the contents of the bill- 
heads, before mentioned, were before the 
court. Judge Erskine, the district judge. In 
March, 1877, granted a preliminary injunc- 
tion, in the same terms as in the said suit 
against Chapman. 

In January, 1877, the American Cotton-Tie 
Company, Limited, and others, brought a 
suit in equity against C. W. Simmons & Co., 
in the circuit court of the United States for 
the southern district of Georgia,* on the same 
three patents. The defendants had sold sec- 
ond-hand arrow buckles with pieced bands. 
The facts as to the stamps on the bucldes 
and the contents of the biU-heads, before 
mentioned, were before the court Judge 
Erskine, the district judge, in April, 1877, 
granted a preliminary injunction, after hear- 
ing counsel for both parties, restraining the 
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defendants from making, using, or vending 
to others to be used, buckles for iron ties for 
cotton bales, known in the market as arrow 
buckles, or ties formed by the combination 
of an iron band with an open-slot buckle or 
arrow buckle, except the same should be pur- 
chased from or licensed by the plaintiffs, 
their assignees or their vendees or licensees. 
In October, 1876, the American Cotton- 
Tie Company, Limited, and others, brought 
a suit in equity against Simeon W. Simmons 
and others, in the circuit court of the United 
States for the district of Bhode Island, on 
the same three patents. There was an an- 
swer and a replication, and the case was 
heard, at final hearing, on pleadings and 
proofs, by the circuit judge, Judge Shepley. 
The defendants had procured from cotton 
mills second-hand buckles and second-hand 
hoops, which had been once used on cotton 
bales. The hoops were not of the original 
length, but were in cut pieces, and the de- 
fendants pieced them together, by riveting, 
to the proper length. The bucldes and hoops 
had been put upon the market by the Ameri- 
can Cotton-Tie Company, Limited, under the 
three patents in question. There was evi- 
dence as to the stamping of the buckles and 
as to the contents of the bill-heads, before 
mentioned. In June, 1878, Judge Shepley 
gave a decision dismissing the bill, 13 O. 
G. 9G7, [American Cotton-Tie Co. v. Sim- 
mons, Case No. 293.] He said: "The com- 
plainants contend that they sold the bucldes 
under a restriction, which limited them to 
one use, and did not convey an unrestricted 
title, and that the buckles never passed out 
of the monopoly of the patent * • ♦ 
The company clearly had the right, in sell- 
ing a patented article, to put a restriction 
on its use or sale, and to convey only a re- 
stricted title, or to license only a restricted 
use, and the purchaser imder such a re- 
stricted title could not convey a greater or 
better title than he had himself. The law 
upon this subject was fully stated in Hawley 
V. MitcheU, [Case No. 6,250,] and affirmed 
by the supreme court of the United States, 
16 Wall. [83 U. S.] 044. But, when the pro- 
prietor of a patented ai'ticle sells it for the 
purpose of allowing it to be used in the 
ordinary pursuits of life, and to pass into the 
markets of the country as an ordinary ar- 
ticle of commerce, and subject to unre- 
stricted purchase and sale, he waives his 
right to affix conditions or restrictions to 
its use or sale, and consents that, after one 
sale and the payment of one royalty, it sball 
pass out of the limits of the monopoly. If 
a manufacturer of patented pins, or nails, 
or wood screws, or any similar article, were 
to affix to his invoice of sale a condition lim- 
iting them to one use, and seU them in 
quantities to retail dealers to be sold again, 
he must know and intend that they are to 
pass Into the commerce of the country, and 
to be sold over and over again, and sold only 
to persons who would not buy anything 
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less than an unrestricted title. Sliiili the 
purchaser of a packing box be treated as 
an infringert and as pirating an invention, 
because he uses again, and for another pur- 
pose, the screws or nails which held the box 
together, and which he purchased when he 
piu'chased the box and its contents? May 
he not reasonably presume, with regard to 
articles of this description, that pins, and 
nails, and screws do not go into the market 
with an incumbrance upon their title, or a 
restriction on their use, and that he is not 
bound to trace the title, to see if it be un- 
restricted, for the reason, that he may well 
suppose no one would expect to affix a re- 
striction on the use of such articles, whieli 
would be operative, or, if he could do so, 
would ever find purchasers of them? The 
buckles sold by the complainants belong to 
this class of articles. They are sold for the 
purpose of being used to confine a bale of 
cotton, as a nail or screw confines a pack- 
ing box. It appears in evidence, that, when 
a bale of cotton is sold, it is without tare, 
and, consequently, tlie buckle and the strap 
it confines are sold and resold with the bale 
of cotton to which they are attached. If the 
cotton takes fire, or is otherwise damaged, 
and requires to be rebaled, must the owner 
put the same buckle back on the same bale 
or be liable to the penalties of an infringer? 
When the cotton bales are opened for use 
at the factories, the manufacturer who has 
purcliased the ties and bucldes with the 
cotton, having no further use for them, sells 
them to the junk dealer.- From the junk 
dealer the defendants purchase them and 
repair them and sell them again. The ven- 
dor of the patented buckles sells them to 
be applied to the bales of cotton, witli the 
full luiowledge that they will he sold and re- 
sold as often as the cotton is sold. They im- 
pliedly consent to these unrestilcted sales. 
Tliey cannot, under sucli circumstances, be 
fairly considered as retaining the title to 
the buckles in tliemselvcs, or as parting 
with only such a restricted title as would 
require each vendor of the cotton to sell it 
accompanied with a restriction on the title 
and use of the buckles. The very purpose 
of the original sale, with the knowledge of 
the subsequent use and sales necessarily in- 
cident, imply a parting with the unrestricted 
title and a passing out of the limits of the 
monopoly, of the thing sold, as much as 
it would if the vendor sold patented nails 
or screws, to be used in fastening packing 
cases to be sold with the goods packed. The 
facts In tills case show that the owners of 
the patented buckle intended and contem- 
plated that the purcliasers should sell an un- 
restricted title, inconsistent with any reser- 
vation of title or USG in the original ven- 
<iors. Such a sale does not fall within the 
principle stated in Hawley v. Mitchell, [Case 
No. G,2o0,] but clearly faUs within the lan- 
;;uago and principle of the decisions in 



Goodyear v. Beverly Rubber Co., [Id. 5,- 
357,] and Washing-Mach. Co. v. Earle, [Id. 
1 7,219. J The case is very different from that 
of the sale of a machine easily identified, 
and to which a resti'iction may easily be at- 
tached, or where a license to use only may 
be sold, imaccompanied with any title or 
accompanied with a restricted title. But, 
where pins, nails, screws, or bucldes are 
sold, if some of them are sold with a re- 
stricted and some with an unrestricted title, 
there are no means of identification which 
enable the pm*chaser, after they have passed 
into the market and common use, to distin- 
guish the articles licensed or restricted in 
their use from those absolutely sold. In the 
case of articles of that description, the pat- 
entee may fairly be presumed to have re- 
ceived his royalty when he parted with the 
possession of the articles and allowed them 
to go into common and general use. The 
public should not be vexed with litigation 
about reserved rights or conditions affixed 
to the title of such articles, or put upon the 
investigation of incumbrances or restric- 
tions on the title of nails, screws, buckles, 
or pins, before they can be safely used by 
a person who has bought them of parties 
who obtained them of the patentee, with the 
right to sell them in the open market It 
is more for the interest of inventors tliat 
they should obtain their royalty on such 
articles when they first put them upon the 
market, than to make the monopoly odious 
by the attempt to fix restrictions on the sub- 
sequent use." The proceedings in the four 
cases above mentioned, in which injunctions 
were granted, were put in evidence In the 
ease before Judge Sliopley. 

In a like suit in equity, by the same plain- 
tiffs, against Williams, Black & Williams, 
in the circuit court of the United States for 
the district of South Carolina, in which the 
main issues were like those in the suit be- 
fore Judge Shepley, the circuit judge. Judge 
Bond, followed the decision of Judge Shep- 
ley. 

In view of these decisions, the question 
involved in this case may fairly be consid- 
ered an open one, on authority as well as 
on principle. It is manifest, that the own- 
ers of the patents intended, by the stamps 
on the bucliles and the imprints on the bill- 
heads, to grant a restricted license for the 
use of the ties and the buckles, and that the 
intended restriction was to a use of them 
once only, as baling ties. The words "li- 
censed to use once only," stamped on each 
bucldo, was notice to every one who handled 
it that there was attached to it a restriction 
in the shape of a license, and of a license 
merely to use, and of a license to use only 
once. This was. a lawful restriction. The 
only question is, whether it was an effective 
and operative one, or whether it was stran- 
gled in its birth by the circumstances which 
attended the original putting of the ties and 
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buckles on the market, or whether, being cre- 
ated, it was waived by the voluntary action 
of the owners of the patents. 

The defendants do not deny that the own- 
er of a chattel may dispose of the same 
with restrictions upon the tifle, and they con- 
cede that the owner of a patented article 
has a right to put a restriction on its use 
or sale, both as to the extent of the ter- 
ritory within which it can be used and as 
to a period of use within the term of the 
patent. But they contend that a resU'iction 
thus Imposed may be waived by the party 
who has imposed it, and that such waiver 
may be the legal result of acts, and be, in 
fact; contrary to the purpose and intention 
which the party has in his mind. They 
fui-ther contend, that, notwithstanding any 
restriction imposed in this case, the planter 
sold the cotton, and the ties and buckles 
which bound it into bales, without any re- 
striction, and that the same fact existed 
with respect to every succeeding sale of 
the bales, down to the consumer; that the 
plaintiff permitted the planter to sell the 
cotton baled with the patented ties which 
he had purchased by the pound or the bun- 
dle, and to pass the pi-operty In such ties 
from purchaser to purcliaser in succession, 
without any restriction; and that all such 
unrestricted sales were made, by implica- 
tion of law, with the authority and by the 
dhrection of the owners of the patents, and 
were not the illegal acts of persons having 
possession of the property without title to 
it, because such sales were contemplated 
by the plaintiff as a part of the business 
of providing the market with ties. They 
liken the case to that of the license of a 
machine with a restricted right under a 
patent, and a subsequent acquiescence by 
the licensor in the sale of the machine by 
ilic licensee in derogation of the restriction. 
They insist, that, as the original vendors 
of the ties knew and intended that the cot- 
ton, with its bagging, bands and buckles, 
would and should be sold, and pass from 
purchaser to piu*chaser, without restriction, 
and that the bands and buckles would and 
should be treated as and become the prop- 
erty of the several purchasers in succes- 
sion, by either a purchase at a price per 
pound, or by being given to the purchaser 
as a perquisite, the price being included 
in the price of the cotton, each successive 
purchaser of the baled cotton became the 
owner of the buckles and bands, and that 
any owner of the buckles has a right to 
put them a second time to the use contem- 
plated in the Brodie patent, if they have 
once paid a patent royalty. 

It is difficult to see how, in view of the 
facts of tlie case, the owners of these pat- 
ents can properly be said to have sold the 
bucldes for the purpose of allowing them to 
be used in the ordinary pm-suits of life and 
to pass into the markets of the country as 
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an ordinary article of commerce. They put 
them forth with a restriction imposed on 
them, that they should be used "once only" 
as baling ties. The good sense of the words 
"once only" is. that they shall be useu to 
confine the bale until it is opened for use 
by the consumer and until the cotton h.as 
thus ceased to need longer confinement in 
a bale. A fair and liberal construction, con- 
sistent with the necessary intention of the 
owners of the patents, permits, in the busi- 
ness of pressing, a buckle and a band to be 
transferred from one bale which is on its 
way from the planter to the consumer to 
another bale which is on its way from 
the planter to the consumer, and does 
not require th.at such use should be re- 
garded as a use more than once of the 
buckle and the band. The original license Is 
fairly a license to have the buckle and the 
band confine a bale until the consumer needs 
to confine the bale no longer, and a license 
for no longer time. There is no pm:chase 
of buckle and band by a purchaser of the 
baled cotton, except as he purchases them 
confining the cotton and to confine it till 
it reaches the consumer, and such purchasry 
of buckle and band is, in effect, only a pm*- 
chase of them subject to such original li- 
cense. It is quite as reasonable to say 
that the purchaser of the cotton buys sub- 
ject to such Ucense as it is to say that the 
licensor, having imposed the restricted li- 
cense, permits it to be instantly destroycl. 
The former view is consistent with the orig- 
inal intention, and the latter view is Incon- 
sistent with it. The fact, that, in this coun- 
try the cotton, the bagging, the iron band 
and the buckle, which compose the bale, 
are weighed as a whole and paid for at so- 
much a pound for each pound of the whole 
weight, cannot have the effect to change 
the fact that the purchaser buys subject to- 
a restricted license to use the band and the 
buckle only to confine the cotton which he 
is buying. What he pays for other than the- 
cotton or the bagging is paid for subject 
to such license, the price being computed 
in the particular way agi-eed upon. 

The foregoing views apply to the use a 
second time of original buckles, by them- 
selves, or to the use a second time of the 
original bucldes and the original bands. 
But. the use of a buckle without a band 
will not confine a bale of cotton, and, al- 
though the defendants use a second time 
the original buckles, they do not use a sec- 
ond time the ori^nal bands in the condition 
in which those bands were originally put 
forth with such bucldes. The defendants 
use entirely new bands or bands made by 
piecing together pieces of the old bands. 
In doing this they infringe the 3d, 4th and 
5th claims of the Brodie patent. When they 
combine the old buckle with the new band 
they make anew the combination. They do 
the same when they combine it with a 
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pieced band. Piecing together the pieces 
of the old bands, after such bands have 
been voluntarily severed by the consumer 
of the cotton, is not a repair of the tie in 
any sense in -which the right of repaii at- 
taches to the license. If a band were broken 
in transit, in an intermediate hand, the right 
of repairing it might exist. The defendants 
participate in combining the open-slot, the 
link and the band, as in the 3d claim of the 
Brodie patent, and in making the combina- 
tion set forth in the 4th claim of that pat- 
out, and in practising the method set forth 
in the 5th claim of that patent, when 
they sell ties having the featiu-es set 
forth in those claims, and capable of tb.e 
use described in those claims, and need- 
ing only the bale of cotton and the applica- 
tion of the tie to it to make the combina- 
tions set forth in those claims, and to pro- 
duce the results there set forth by the 
means there set forth. 

The question presented is one entirely of 
law. There is no disputed question of fact. 
There is nothing to be elucidated by testi- 
mony. The right of the plaintiff is regarded 
as clear. The validity of the patents and 
the identity of the defendant's articles with 
those of the patents Is not disputed. There 
Is as much ground, on the question of comi- 
ty, for following the decisions of Judge 
Woods, Judge Billings and Judge Erskine, 
aa for following those of Judge Shepley 
and Judge Bond, and, the question for deci- 
sion in all the cases being one of law, on 
undisputed facts, a decision of it on a mo- 
tion for a preliminary injunction is of equal 
weight, on a question of comity, as a deci- 
sion of it on a final hearing. 

The preliminary injunction asked for is 
granted, to be issued after the bUl shall 
have been properly amended, as before sug- 
gested. 

[NOTE. Pfltent No. 23,201 was granted 
March 22, 18.=)0, to G. Brodie, and reissued 
March 25, 1873. It has been the subject of 
judicial construction in the following cases: 
American Cotton-Tie Ck). v. Simmons, 106 U. S. 
89, 1 Sup. Ct. 52: Id., Case No. 293: Same v. 
MoCready, Id. 29.1. Patent No. 31.232 was 
granted January 29, 1861, to J. J. McComb, and 
was ^80 involved in each of the above cases.] 
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AMERICAN COTTON-TIB SUPPLY 00. v. 
McCItEADY et al. 

P.7 Blatchf. 291;* 4 Ban. & A. 583; 17 O. G. 
5G5; 8 Reporter, 811.] 

Circuit Court, S. D. New York. Nov. 11, 1879. 

Patents fou Invkntions — Infkingement — En- 
joining TltANSrOKTATlON OF IXFKINGIXG AR- 
TICLE. 

1. Cotton lies made in infringement of pat- 
ents owned by the plaintiff were being shipped 

^[Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 4 Ban. & A. 588; and 
here republished by permission.] 



from New York to ports in the southern part of 
tlie United States, by steamers belonging to a 
corporation of which the defendants were the 
managing oflicers, for persons whose names they 
refused to disdose to the plaintiff, the ties be- 
ing shipped to be sold at such iwrts for use: 
Held, that such carrying of such ties by said 
steamers was an infringement of the patents, 
and that such officers would be restrained by 
an injunction from doing so. 
[Cited in New York Bung & Bushing Co. v. 
Hoffman, 9 Fed. 201; Bate Refrigerating' 
Co. V. Gillett, 30 Fed. 684; Hatch v. Hall, 
Id. 614.] 

2. Under section 4921 of the Revised Stat- 
utes, the court has ^wer to enjoin the infringe- 
ment of a patent, independently of the award 
of any other relief thereon. 

[In equity. Bill by the American Cotton- 
Tie Supply Company against McCready, as 
president, and Stanford, as secretary and gen- 
eral freight agent, of the Old Dominion 
Steamship Company, for an injunction re- 
strahiing defendants from transporting cer- 
tain infringements of plaintiff's patents Nos. 
23,291, and 31,252, for other parties. Injunc- 
tion granted.]* , 

S. A. Duncan, for plaintiff. 
F. D. Sturges, for defendants. 

BLATCHFORD, Circuit Judge. This bill 
is founded on two patents. One of them, No. 
23,291, was granted to George Brodie, May 
22d, 1859, for 14 years from March 22d, 1859, 
for "improvements in metallic bands for bal- 
ing," and was re-Issued to him April 27th, 
1869, as re-issue No. 3,405, and was extended 
for seven years from March 22d, 1873, and 
was re-issued March 25th, 1873, as re-issue 
No. 5,333. The other patent. No. 31,252,' was 
granted to James J. McComb, January 29th, 
1861, for 14 years from that day, for an "im- 
provement in iron ties for cotton bales," and 
was extended for seven years from January 
29th, 1875. The plaintiff, a Louisiana corpo- 
ration, Is the owner of the patents. The valid- 
ity of the patents and the right of the plain- 
tiff to be protected by preliminary injunctions 
against infringements are not in question in 
this suit. 

The charge of infringement made in the 
bill is, that the defendants, without license, 
have entered upon, and are now engaged in 
infringing upon, the rights of the plaintiff, 
by aiding and abetting various other persons, 
not licensees of the plaintiff, in making, sell- 
ing and using iron cotton ties which em- 
body the said patented inventions. The de- 
fendant McCready is the president of the 
Old Dominion Steamship Company, a Dela- 
ware coiporation, the defendant Stanford is 
the secretary and general freight agent of 
the said corporation, and the third defendant 
is the assistant general freight agent of the 
said corporation. The bill alleges, that the 
defendants, as officers and agents of the said 
corporation, have been for some time past 

'[For other suits involving the same patents, 
see note to American Cotton-Tie Supply Co. v. 
Bullard, Case No. 294.] 
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and now are actively engaged, without the li- 
cense or authority of the plaintiff, and against 
the plaintiff's protest, in transporting cotton 
ties, embodying the said inventions, from the 
port of New York to various points in the 
south, and particularly to Norfolk, Peters- 
burg and Eichmond, well knowing that such 
ties are intended for sale and use in the cot- 
ton districts and in the cotton ports of the 
south; that the plaintiff has already suffered 
damage from such acts of the defendants; 
and that the defendants have been duly noti- 
fied of the plaintiff's rights tu the premises, 
and requested to desist from such acts, but 
refuse to do so, except as they shall be re- 
strained therefrom by the order of this court. 
The bill prays that the defendants may ac- 
count for profits and damages, and may be 
enjoined from making, using or vending the 
said inventions and from aiding othera in so 
doing. 

The bill is accompanied by an affidavit 
made by Frederic Cook, an agent of the 
plaintiff, on the 13tli of October, 1879, setting 
forth that the said corporation has been en- 
gaged, without the license or authority of the 
plaintiff, in transporting from the city of 
New York to Norfolk and other places in the 
state of Virginia, iron cotton ties embodying 
the inventions covered by the 3d, 4th, and 
5th claims of the Brodie patent, and the 
claim of the McComb patent; that, within 
the past two weeks, he has seen upon the 
pier of said corporation, various lots of said 
ties which he carefully examined and is sure 
were not of the manufacture of the plaintiff, 
but were nnUcensed and Infringing ties; that 
he has been unable to learn from the officers 
c>f said corporation who the actual shippers 
of the said infringing ties have been, al- 
though he has caused proi)er enquiry to that 
end to be made, the officers of tlie corpora- 
tion declining to furnish the information, on 
the ground that the rules of the corporation 
forbid it; that he l>elieves that other persons 
than those who have been restrained in suits 
brought by the plaintiff, in this court, against 
Bullard & Wheeler and John S. Long, V. 
Pugsley and Gr. P. Chapman, Earle & Perkins 
and Moses & Cohen, are making such ship- 
ments by the said line; that, on the 10th of 
October, 1879, there was received at the New 
York office of tlie plaintiff, a letter from its 
NorfoUc agent, C. Phillips, enclosing a copy 
of a part of the manifest of the Old Domin- 
ion, one of the steamships of the said cor- 
poration, which lately arrived from New 
York at Norfolk, and which showed the ship- 
ment on that vessel of six lots of cotton ties 
consigned to different parties, none of whom 
are agents of the plaintiff; that such ties were 
described in said letter as arrow ties; that 
the writer of the letter went on to state that 
the large quantity of such ties brought Into 
his territory from New York was seriously 
affecting his trade, and that, unless the fur- 
ther introduction of such ties could be pre- 
vented, his sales would not be one-half of 



what they would otherwise be; that a letter 
of similar import was written within a few 
days, and received from the Petersburg 
agents of the plaintiff, in which complaint Is 
made of the large number of competing ties 
brought into the Petersburg mai-ket from 
New York; that the counsel for the plaintiff 
has caused the attention of tlie officers of the 
said steamship company to be eilled to the 
injury that is ^^Iius being inflicted upon the 
plaintiff, and has porved upon said company 
and one or more of the defendants heroin a 
copy of the restraining orders and injunc- 
tions which have been issued in the above- 
named suits, but that, while the officers of 
said company aclinowledge their obligation to 
refrain from transporting ties for the special 
parties defendant in said suits, they do not 
feel that they are at liberty to decline tak- 
ing similar freights from other persons; that 
the coimsel for the plaintiff has caused to 
be represented to the officers of said company 
the difficulty which the plaintiff now finds in 
protecting itself against shipments of in- 
fringing ties by unknown parties, and that 
it may, therefore, become necessary to apply 
to tliis court, for an order restraining the 
said company generally from acting as car- 
riers for parties who may offer such ties for 
shipment from the port of New York, and 
that the officers of said company have sig- 
nified not only their willingness to yield a 
ready obedience to any such order, if ob- 
tained, but a disposition to abstain from any 
attempt to embarrass the plaintiff in secur- 
ing such order; that he'greatly fears that un- 
less the said company be so restrained forth- 
with and before a motion for an injunction 
can be heard in the due course of practice, 
infringers will succeed in removing their ties 
to iK>ints in the south and outside of the ju- 
risdiction of the court; that, should they suc- 
ceed in this, it will necessarily result in irrep- 
arable damage to the pliUntiff; and that this 
is the most critical period of the cotton tie 
season, and a few thousand bundles of in- 
fringing ties thrown into the market at this 
juncture will almost inevitably unsettle 
prices and greatly disturb the trade, and thus 
inflict an injury upon the owners of the pat- 
ents for which there is no adequate remedy. 

On the bill and such affidavit an order was 
made by this court, on the 13th of October, 
1879, ordering that from and after the serv- 
ice of the writ of subpoena in this cause, and 
a notice of motion for an Injunction pendente 
lite, to be heard on October 24th, 1879, with 
copies of the papers on which said motion 
is to be made, "the said defendants, and each 
of them, their agents, servants, attorneys, 
workmen and employees, and each of them, 
be and stand in all respects restrained and 
prohibited from receiving at the wharves or 
docks of the said Old Dominion Steamship 
Company, or from placing on board said com- 
pany's steamships, or from shipping or trans- 
porting from any point or points within the 
jurisdiction of this court, under any pretext 
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■whatever, any cotton ties containing the 
features of invention, or any of them, which 
form the subject of the third, fourth and 
fifth claims of the said patent No. 5,333, or 
the claim of the said patent No. 31,252, and 
particularly ties composed of a flat band of 
iron and an open-slotted link or buckle, hav- 
ing a single central opening for receiving the 
band, tiuioss such ties be offered for ship- 
ment or transportation by the sjiid Ameri- 
can Cotton-Tie Supply Company, or its duly 
authorized agents, and that they and each of 
them do stand so restrained and prohibited 
until the hearing of such motion, and imtil 
the same shall be by the court determined 
and decided." 

The motion has been heard. It is opposed 
on the part of the defendants, by an answer 
to the bill and by aflHdavlts. The defendant 
McCready, in an affidavit, says, that he is 
president of the Old Dominion Steamship 
Company, a corporation created under and 
by virtue of the laws of Delaware, and en- 
gaged in the business, as common carrier, 
of carrying and transporting freight and pas- 
sengers between the ports of New York, Nor- 
folk and Richmond, and havmg Its general 
office in the city of New York; that said com- 
pany owns many large steamships, by which 
it carries on its said business, which sail 
from the port of New York six times a week, 
laden with large cargoes of all kinds of mer- 
chandise; that said company receives upon its 
wharf, at pier 43, North river, from a very 
large number of persons, all kinds and de- 
scriptions of freight, in all quantities; that 
he is not acquainted with any of the details 
of such transportation, so far as the names 
of shippers and the different kinds of mer- 
chandlpe are oonccniod, his duties being con- 
fined to tlie gcni'ral management of the busi- 
ness; that it would not be practicable for 
him to inform himself each day as to such 
details; that he has no knowledge whatever 
as to the claim of the plaintiff heroin to the 
patents specified in the bill, nor to the arti- 
cles claimed to be manufactured in accord- 
ance therewith; that it would be impossible 
for him. as president of said company, to 
inform liimself, each day, or at any time, 
wh'.'tlior the articles received by the said com- 
pany for sliipmont, are shipped by persons 
licensed by the plaintiff, or whether the arti- 
cles have been properly purchased by the 
sliippera from the plaintiff, or whether the 
articles themselves are infringements of the 
plaintiff's manufacture, or different from the 
same; that, with regard to the shipments 
heretofore made, he has been entirely igno- 
nint in the respects above set forth, except so 
far as he has been Informed by persons act- 
ing for the plaintiff, that the articles were 
Infringements; that the business of said com- 
pany is very large, and it would be impossi- 
ble, in the proper conduct of the same, for 
tlie said company to inform itself of all the 
facta with regard to the articles shipped, 
to ascertain whether or not they -were in- 



fringements of the plaintiff's manufacture; 
that it would necessibite the employment of 
experts to examine each and every one of the 
articles, out of many tons thereof, to de- 
termine whether or not they were infringe- 
ments; that it would be necessary to employ 
pei-sons to make enquiries as to the shippers 
of the articles, to learn, if possible, whether 
they had the right to ship the same; that 
all of this would seriously impede and delay 
the business of the said company, to its great 
and irreparable injury; that he has in no 
way infringed upon the rights of the plain- 
tiff; that he has not aided or abetted any 
persons, whether licensees of the plaintiff or 
otherwise, in making, selling or using the 
articles claimed by the plaintiff; that he has 
no knowledge, nor any means of ascertain- 
ing, whether or not the said company is ship- 
ping or transporting cotton ties embodying 
the plaintiff's patented invention, shipped by 
persons without authority or license; and 
that neither he nor the other officers of the 
said company would hesitate to obey any 
proper order of this court, but the said com- 
pany and Its officers do most earnestly op- 
pose the making of any order which would 
inflict any serious Injury upon said company, 
as the order prayed for herein inevitably 
would. 

The defendants Stanford and Guillauden, in 
a joint affidavit, state that Stanford is sec- 
retary and general freight agent of the Old 
Dominion Steamship Company, and that 
Guillauden is assistant general freight agent 
of said company; that they have read the 
affidavit of the defendant McCready, and the 
same is true in every respect; that the de- 
fendants are entirely ignorant of the matters 
in the bill and affidavit of the plaintiff set 
forth, with relation to the letters patent and 
the plaintiff's rights and acts thereunder, an 
alleged In said bill and affidavit, nor have 
they any means of informing themselves as 
to such matters; that they deny any indi- 
vidual connection with, or relation to, the 
acts charged against them in said bill and 
affidavit, and allege, that their only connec- 
tion, directly or indirectly, with such matters 
Is as officers and agents of the Old Dominion 
Steamship Company; that said company acts, 
in relation to the transportation of the arti- 
cles alleged to be infringements of the plain- 
tiff's invention, only as a common carrier 
for others, and that it has no other interest 
or connection with said articles; that the 
deponents are employed entirely in the office 
of said company; that they have never seen 
any of said articles; and that they have no 
power or authority to refuse to transport the 
same. 

The defendant Stanford, in a separate affi- 
davit, states that he is secretary and general 
freight agent of the Old Dominion Steamship 
Company; that, since the restraining order 
in this suit was issued, cotton ties have been 
offered to said company for shipment; that. 
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by reason of said order, and the inability of 
the officers and agents of said company to 
ascertain and determine as to whether or 
not the said ties were infringements of the 
plaintiff's alleged inventions, or whether or 
not the persons offering the same were right- 
fully authorized to ship them, the said com- 
pany was compelled to refuse to receive or 
transport the same; that the said ties were 
subsequently offered to another company, a 
competitor of the Old Dominion Steamship 
Company, which received and transported 
the same; that, by reason of being placed 
in such a position, the said company is sus- 
taining and will continue to sustain very se- 
rious injury, not only with regard to the 
freight on said ties, but with regard to other 
freight; that such injury will amount to up- 
wards of one thousand dollars a month di- 
rectly, in addition to its liability to action by 
the parties offering said ties; and that the 
competitors of said company are thus greatly 
benefitted at its expense and to its great in- 
jury. 

It is contended for the defendants, that the 
steamship company, as it acts solely in the 
capacity of common carrier of these ties, 
does not come within the meaning of the 
statute, as an infringer of the patents; that 
it has nothing to do with the rights of the 
plaintiff or the invasion of those rights by 
otliers; that it does not use, or aid others in 
usinj:, the ties, because such use cannot be 
had until after transportation and delivery; 
that the company, by transporting the ties, 
does not sell them to others to be used, or 
aid in selling them to others to be used; 
that, as a common carrier, the company is 
bound to receive and carry all goods offered 
by any person; that it would be against pub- 
lic policy to restrain the company; that it 
would impede its business and inflict injury 
on the whole community; that the suit is 
improperly brought against the defendants 
and should be brought against the company; 
that the defendants are only officers of the 
company, with distinct duties, and have no 
control over the goods and no power to re- 
fuse to receive them; that the company 
ought not to be compelled, at Its own ex- 
])t>nso. to protect the plaintiff's business; and 
that it owes no duty to the plaintiff, to an- 
swer for the diligence which the plaintiff 
ought to use in protection of its own interests. 
It is entirely clear that the owners of in- 
fringing and unlicensed cotton ties, who are 
causing them to be transported by the ves- 
sels of the Old Dominion Steamship Compa- 
ny, are sending them for sale and use, and 
are employing said company and its officers 
as agents and servants in promoting and 
effecting such sale and use. It would seem, 
on principle, that there ought to be no diffi- 
culty in restraining by injunction aU persons, 
whether officers of a corporation or not, who 
are aiding in the promotion of the infringing 
sale and use, whether such persons would be 
liable for profits or damages or not It has 



been so held by this com*t Gfoodyear v. 
Phelps, [Case No. 5,581;] Poppenhusen v. 
Falke, [Id. 11,279.] 

In Hunt V. Maniere, 34 Law J. Ch. (N. S.> 
pt 1, p. 142, a wharfinger received notice 
that certain wine, deposited at his wharf was 
marked with a fraudulent imitation of a 
trade-mark, and that the owner of the trade- 
mark was about to apply to the court of 
chancery for an injunction to prevent the 
wine from going on the market After the 
injunction had been granted, but before the 
wharfinger had notice that it had been grant- 
ed, he refused to deliver the goods to their 
owner. It was held by the master of the 
rolls, and, on appeal, by the lords justices, 
that he was justified, in equity, in such re- 
fusal, and that the owner of the goods would 
be restrained from suing him at law for a 
wrongful conversion of the goods. The mas- 
ter of the rolls observed, that the plaintiff 
acted rightly; and that, being in the posses- 
sion of goods which he knew to be a fraud- 
ulent and spm'ious imitation of the manu- 
facture or growth of other persons, and being 
informed that an injimction would be ol>- 
tained, and being notified not to deliver the 
goods, he would have acted culpably if he 
had parted with the goods. 

In Upmann v. Elkan, 7 Ch. App. 130, af- 
firming the decision of the master of the 
rolls, (L. R. 12 Bq. 140,) a firm of forward- 
ing agents in Loudon received from con-e- 
spoudents abroad sevei*al boxes of cigai's 
bearing forged brands, which were to be 
delivered to several persons in England. 
On application by the makers whose brand 
had been forged, the agents gave informa- 
tion as to the consignors, and offered either 
to send back the cigars, or to erase the 
brands. On a bill for an injunction, filed by 
the malcers whose brands were forged, it 
was held that the fact that the agents wei-e 
merely carriers was no defence to the suit^ 
but that, as they had given sufficient infor- 
mation and had offered to erase the brands, 
they were not to pay costs. The defendants 
were forwarding agents, to whom the goods- 
had been consigned to pay the duty on them 
and forward them to persons named. They 
were to be paid for so doing, but theh: profit 
did not arise from the sale of the goods. 
The master of the rolls said: "It does not, 
in my opinion, make any difference whether 
the goods are sent to a person who does not 
deal in the article consigned, and whoso 
duty is simply to distribute the goods ta 
other persons, or whether the goods are sent 
to him as consignee, for his own purposes. 
In either case they are sent to the dock to 
be at his disposal, and without his signature 
the goods cannot be disposed of. It will not 
do for him to say, as he does in this case, 
*I know nothing about the goods sent. I 
do not know whether they have any, or, if 
any, what brand on them, or whose it is.' 
It is his duty to know this, and, if he re- 
ceives notice that they bear a fraudulent 
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Imitation of another man's brand, lie ought 
to ascertain this as speedily as possible alter 
such notice, and to talce the proper and nec- 
essai-y steps to prevent their being disposed 
of in that state. It may be, that, without 
notice, and when he sees the trade-mark, 
he does not know that it belongs to another. 
If so, he may deal with them innocently. 
But, as soon as he is informed of the fact, 
he should act at once, so as not to be, in 
any event, either from wilful or from ac- 
cidental ignorance, made a party to the 
fraud committed by another; and, when he 
ascertains the fact, he should at once in- 
form his correspondent abroad. If it be 
argued, that this imposes upon him sei-ious 
inconvenience, and a duty which, by taking 
the order for goods, he never undertook, 
this may be admitted to be true; but it is 
only what would be the case in the event 
of the importation of prohibited articles, 
and it arises from the chrcumstance that 
he has not taken sufficient care to ascertain 
what sort of persons the correspondents are 
for whom he consents to act as agent" 
Lord Hatherley, on the appeal, said: "It 
has been argued, that the plaintiffs were 
not entitled to an injunction against the de- 
fendants, who had been guilty of no offence, 
being merely carriers receiving goods, 
which, though fraudulently marked, were 
not for their own use, nor to be sold by 
them for theh: own benefit, but were re- 
ceived merely for the purpose of transmit- 
ting them to the persons to whom they were 
consigned. I cannot conceive a doctrine 
more dangerous or mischievous, or more 
fatal to the authority of the com:t with re- 
spect to trade-marks. If that argument pre- 
vailed, any persons, being abroad, as was 
the case In this instance, and minded to com- 
mit frauds upon an English trade-mark, 
could easily do so by sending their different 
consignments together to persons in the posi- 
tion of the defendants, who appear to be re- 
spectable agents and warehousemen, thereby 
committing an injury in a manner most con- 
venient for themselves, and very mis- 
chievous to the person entitled to the bene- 
fit of the trade-marks." 

In Orr v. Diaper, 4 Ch. Div. 02, it was 
held that a bill would lie against ship own- 
ers who had shipped goods bearing counter- 
feits of the plaintiff's trade-marks, for a 
discovery of the names of the consignors 
from whom the goods had been received. 

The doctrine of these cases in regard to 
trade-marks is entirely applicable to the case 
of the infringement of a patent As the de- 
fendants have refused to disclose the names 
of the infringing shippers of ties, the plain- 
tiff is without remedy by injunction, in re- 
spect of the infringing ties which the de- 
fendant's company transports in its vessels, 
unless it can obtain an injunction in this 
suit It clearly ought to have such a rem- 
edy. 
No authority is cited by the defendants 



in which it is held that an injtmction will 
not lie in a case like the present The eases 
cited for the defendants are cases where 
it has been held that workmen and em- 
ployees wiH not be held liable for profits 
and damages, in a suit for the infringement 
of a patent Under section 4921 of the Ke- 
vised Statutes, the authority of this com*t, 
in a case arising under the patent laws, of 
which it has jurisdiction, to grant an in- 
junction, according to the coiu-se and prin- 
ciples of courts of equity, to prevent the 
violation of any right secured by a patent, 
is entirely independent of the award of any 
other relief in the same suit 

The officers of the steamship company 
must have the same power to refuse to ac- 
cept infringing cotton ties that they have 
to accept them. The defendant McCready 
does not disclaim such power to refuse. 
The cases of Lightner v. Kimball, [Case 
No. 8,345,] and Heatou v. Quintard, pCd, 6,- 
311,] are distinguishable from the present 
case. 

As to the suggestion of hardship to the de- 
fendants and to their company, there can 
be no difficulty in so framing the order of 
injunction, that with the cooperation of the 
agents of the plaintiff, there will be but lit- 
tie practical difficulty in securing obedience 
to the Injunction without serious practical 
inconvenience to the defendants. The de- 
fendants* company will be deprived of no 
more carrying trade in respect to infringing 
ties, than they would be deprived of If the 
shippers of such ties were enjoined, and it 
must be presumed that they would be en- 
joined, if their names were known. The de- 
fendants' company could have caused such 
names to have been disclosed, on enquiry, 
but it did not The allegation that the infor- 
mation was asked and refused is not denied. 
The injunction asked for is granted. 



AMERICAN DAIRT. ETC., CO., (HOW- 
AKD V.) 

[See Howard v. American Dairy, Etc., Co., Case 
No. 6,753.] 



Case No. 296, 

AMBBIOAN DIAMOND BOCK BORING CO. 
V. SHELDON et al. 

[17 Blatchf. 208; 4 Ban. & A. 551.]^ 

Circuit Court D- Vermont. Oct. 9, 1879.' 

Patents tor Inventions — Reissue to Assignee 
—Validity — Dismissai/— Efpect on Subsequent 
Suit. 
1. The re-issued letters patent, No. 3,690, 

granted to Asahel J. Severance, as assignee of 



^[Beported by Hon. Samuel Blatchford, Cir- 
cuit Judjje: reprinted in 4 Ban. & A. 551; and 
here republished by permission.] 

-[Reversed on rehearinff. American Diamond 
Rock Borins Co. v. Sheldon. 25 Fed. 708.] 



AMERICAN (Case No. 296) 



[1 Fed. Cas. page 636] 



Rodolphe Leschot, October 26th, 1869, for an 
improved rock drill, are valid. 
[See note at end of case.] 

2. Where a re-issue is granted to an assignee, 
it is to be taken that he had title to the patent, 
unless the contrary is made to appear. 

3. A suit which is dismissed for want of pros- 
ecution is no bar to a subsequent suit for the 
same cause of action. 

4. The question of the infringement of said 
re-issue considered. 

5. In determining^ vrhether a re-issue is for a 
■different invention from the orijrinal patent, the 
two must be compared, to see if the invention 
patented in the re-issue is in any manner de- 
scribed in any part of the original and whether 
it might have been patented there. 

[In equity. Suit by the American JDifiujond 
Rock Boring Company against Charles Shel- 
don and others to enjoin infringement of let- 
ters patent No. 39,235, reissue No, 3,690, and 
for an accounting. Decree for complain- 
ants. 

[In course of litigation, complainants sub- 
sequently moved for an injunction, and de- 
fendants objected, on the ground that the 
patent had expired. Objection overruled. 
American Diamond Rock Boring Co. v. Shel- 
don, Case No. 297. Defendants* motion for a 
rehearing was denied, and the injunction was 
restored as to machines made in infringement 
of patent Id., 1 Fed. 870. Complainants' 
motion for attachments for contempt for vio- 
lation of injunorion was denied. American 
Diamond Rock Boring Co. v. Sutherland Falls 
Marble Co., 2 Fed. 353. Defendants' motion 
for a rehearing was granted. Id., 24 Fed. 
374, On rehearing, complainants* bill was 
dismissed. Id., 25 Fed. 768.] 

Charles F. Blake, for complainant 
E. J. Phelps and "W. G. Veazey, for defend- 
ants. 

WHEELER, District Judge. This suit is 
l>rought for relief against infringement of 
re-Issued letters patent. No. 3,690, to Asahel 
J. Severance, as assignee of Rodolphe Les- 
chot, October 26th, 1869, for an improved 
rock drill, and has been heard upon pleadings, 
proofs, and argument of counsel. The plain- 
tifC shows title from Severance. The defend- 
ants claim that Severance had no title, and 
that, therefore, the plaintiff has acquired 
none, and is not the owner of the patent; that 
Leschot was not the first inventor of the 
inv-ontion patented; that the re-issue is for a 
-different invention from that in the original 
patent and is, therefore, void; that the plain- 
tiff is estopped from maintaining this suit, 
by a decree of the circuit court of the United 
States for the district of New Hampshire, 
dismissing a bill brought by the plaintiff 
against the Sullivan Machine Co., of whom 
these defendants bought the machines 
claimed here to he an infringement of the 
patent, for an infringement there of this 
same patent; and that the defendants do not, 
in fact, infringe. 

That the patent M'as valid, and that it was 



infringed by a drill then in use by the Sul- 
livan Machine Co., was adjudged In favor of 
the plaintiff, in a suit in favor of the Amer- 
ican Diamond Drill Co., from whom the 
plaintiff derives title to the patent, against 
the Sullivan Machine Co., from whom the de- 
fendants acquired title to the machines in 
question, in the circuit court of the United 
States for the southern district of New Yoili. 
American Diamond Rock Boring Co. v. Sul- 
livan Mach. Co., [Case No. 29S.J Tli:it was a 
suit between privies to tliese parties, and 
would seem to settle those questions, as be- 
tween them. And, if that judgment would 
not be technically conclusive, the authority 
of it would be sufficient ground for deter- 
mining the same questions in the same way 
here, imless presented upon different facts; 
and there is nothing before the court heris 
which was not produced there, that should 
vary the result. 

An English patent to Robert Bearl, before 
Leschot's invention, is presented here, as 
showing an anticipation, and was not pre- 
sented there; but, the devices described in 
that patent are not like Leschot's. It made 
use of water, but not in the same way, and 
did not have diamonds, as Leschot's has, nor 
anything equivalent to them, for the purpose 
for which they were nsed. Other things prior 
have been put In evidence, properly enough 
for the purpose of showing what was in ex- 
istence at the time of Leschot's Invention, to 
construe the patent by, but not pleaded, or 
stipulated about, so as to be properly in the 
case to be considered upon the question of 
anticipation of the entire invention. There 
are, however, none of them, as they have 
been viewed, which would appear adequate 
for that purpose, If properly set up in the 
answers. These matters are, therefore, left 
to stand as they were placed by that de- 
cision. 

As the re-issue was granted to Severance, 
it is to be taken that he had title, unless the 
contrary Is made to appear. The defend- 
ants have introduced an abstract of title, 
which shows that Severance acquired title 
from one Dow, and shows a contract be- 
tween him and Leschot, upon which there 
is some question about whether it carriC*s 
title or not. But, showing that title does 
not show that there is no other, and there 
Is a lack of any competent evidence in the 
case to show that there is not, by some 
other line of conveyances, a perfect title. 
If the certificate to the copies could he said 
to Imply that there was no other title of 
record, it would not be evidence of the 
fact Such copies are evidence of what Is 
of record, as the originals would be, but are 
not evidence of the fact that there are not 
other records. Rev. St § 892; 1 GreUnl. 
Ev. § 498. But, even if this was not so, 
the abstract produced shows that Dow had 
ftill title to one-half of the patent which 
would pass to Severance and to the plaintiff, 
and, as there has been no objection to any 
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non-joinder of any other party, that title 
•would be sufficient to maintain this suit, for 
the protection of that interest, at least 

The defendants set up the decree in the 
district of New Hampshire, as a bar, legal 
or equitable. The plaintiff traverses the an- 
swer, which makes it necessary for the de- 
fendants to mate proof of that defence, 
because it is not responsive to the bill. The 
proofs do not at all show that the bill there 
was for tlie same relief as this one. The 
making; and selling these machines to these 
defendants may have been long subsequent 
to the l)ringing of that bill, and even to 
the decree. If the bill had been for the 
same relief, and had been dismissed on its 
merits, It would have been entirely conclu- 
sive as between the parties to it and their 
privies, as to that cause of action, upon ev- 
ery question which, might have been rais- 
ed concerning it, whether actually made up- 
on pleadings or evidence or arguments of 
counsel, or considered by the court, or not 
But, where a judgment upon a different 
cause of action is relied upon as settling 
a question, it must be shown that the ques- 
tion was actually raised and decided. Crom- 
well V. Sac Co., 94 U. S. 351; Bavis v. 
Brown, Id. 423. The record produced, and 
tliat is the only evidence upon this subject, 
fails to show that any question open here 
was, in fact passed upon there. It shows 
tltat the bin was dismissed, with costs, but 
shows no ground upon which it was dis- 
missed, except the want of appearance of 
the plaintiff; and a dismissal for that cause 
is not conclusive in favor of the defendant, 
even upon another suit for the same relief. 
Mitf. Eq. PI. 238; Carrington v. Holly, 1 
Dickens, 280; Bosse v. Rust 4 Johns. Ch. 
300; Badger v. Badger, [Case No. 717;] 
Porter v. Vaughn, 2G Vt 624. That suit 
appears to have been, In reality, dismissed 
for want of prosecution, and, in effect, is 
like a nonsuit in an action at law. 

This leaves the question of actual infringe- 
ment, by the machines now in use by these 
defendants, to be determined here. This 
question was expressly left open and unde- 
cided by ijhipman, J., in American Diamoild 
Rock Boring Co. v. Sullivan Mach. Co., 
[Case No. 208.] before cited. The drill now 
in use is precisely like that adjudged to 
be an infringement in American Diamond 
Drill Co. v. Sullivan Mach. Co., [21 Fed. 74.] 
except that, in the latter, the diamonds at 
the circumference projected beyond it while 
in the former the stock is enough larger 
than lu the latter to fill out and be flush with 
the diamonds at the circumference. The 
diamonds themselves stand precisely as 
they did before, and the proof is quite full, 
especially that on the part of the defendants, 
that they operate precisely as they did be- 
fore. It was supposed that with the stock 
flush with the outer edges of the diamonds, 
there would not be room for the detiitus to 
be carried up outside of the stock, even if 



the drill would penetrate the rock far enough 
to make any to be carried up; but it was 
found, on experiment, that the diamonds, 
when projecting, always cut a hole hirger 
than the circle they would describe when 
centred accurately, and enough larger to per- 
mit the detritus to pass upward with the 
spaces between them filled, and that filling 
the spaces, by bringing the stock out flush 
with them would not interfere with their 
operation. The diamonds are the operative 
things, and the drill, with the stock flush with 
them at the circumference, has all the (He- 
ments for cutting that one with the dia- 
monds projectfog there has, and operates 
in precisdy the same way. The flush 
stock is better than the other, in some re- 
spects. Making it flush is, probably, an im- 
provement upon the other, but, if so, it 
is an improvement made by adding to iho 
other, and not by altering its constituent 
parts or their mode of operation. As the use 
of the other without the addition to t!ie 
thidcness of the stock was an infringement 
it would seem that the use of this in the 
same way, with the addition, would be. 

Besides this, Leschot's patent was not 
merely for a drill with the addition of lat- 
erally projecting diamonds. It did not pur- 
port on its face, to be for such an invention; 
neither is it necessary, on account of the 
prior state of the art to construe It as being 
only for that, in order to sustain it at all. 
The patent was as much for the forward 
projecting diamonds and their mode of oper- 
ation, as for any other part No one before 
had ever made a drill, either annular or cy- 
lindrical, armed with diamonds, and worked 
by a rotary and direct forward motion com- 
municated to it by power. Still less had 
any one ever Invented such a drill, assisted 
In its operation by water carried in through 
a tubular bar and stock. The original patent 
did not cover the mode of using water, al- 
though the specification showed that to be a 
part of the invention. This made it a very 
proper case for a re-issue, to cover that part 
before omitted. It is, probably, true, as 
argued by counsel for the defendants, that 
the first re-issue was altogether too broad 
and could not have stood, which made it 
proper to have that corrected by another 
surrender and re-issue, as was done. The 
second re-issue was proper, as stated by 
Shipman, J., in the case before cited, and it 
would not be affected at all by the faults 
of the first re-issue, but would correct them. 
In Thomas v. Shoe [Machinery] Manuf'g Co., 
[Case No. 13,911,] Mr. Justice Clifford said: 
"Where the commissioner accepts a surren- 
der of an original patent and grants a new 
patent, his decision in the premises, In a suit 
for Infringement, Is final and decisive, and 
is not re-examinable in such a suit In the 
circuit court, unless It is apparent upon the 
face of the patent that he has exceeded his 
authority, that there is such a repugnancy 
between the old and the new patent that it 



AMERICAN (Case No. 296) 

must be held, as matter of legal construction, 
that the new patent is not for the same In- 
vention as that embraced or secured in the 
original." "Inquiries in such a case are 
restricted to a comparison of the terms and 
import of the two patents, In view of the 
drawings and patent office model. If, from 
these it results that the invention claimed in 
the re-issue is not substantially different 
from the one described, suggested or indicat- 
ed in the specification or drawings of the 
original patent or patent office model, the 
re-issued patent must be held valid, as aU 
other alterations and amendments plainly fall 
within the intent and purpose of the provi- 
sion in the act of congress, which allows a 
surrender and re-issue; or, in other words, 
if the re-issued patent does not, upon the 
face of the instrument, embrace anything not 
substantially described, suggested, or indicat- 
ed in the specifications, drawings or model of 
the original, the defense that the re-issued pat- 
ent is not for the same invention as the orig- 
inal must be overruled." Under this rule, ap- 
on this question in this case, there is nothing 
to do but to compare the re-issue upon which 
the suit is brought with the original patent, 
disregarding all ^e, to see if the new inven- 
tion patented in this re-issue is the same 
that is in any manner described in any part 
of the original; not whether it was patent- 
ed, or even thought or sought to be, there, 
but whether It appears, from what is there, 
that it might have been patented there if it 
had been thought of and desired. Upon such 
comparison, there is nothing in the re-issue 
which is not in the specification of the orig- 
inal distinctly mentioned, although, as ar- 
gued, it is not all claimed. It is quite clear, 
upon principle and authority, as well as upon 
the former adjudication, that this re-issue Is 
valid. 

Upi>n the question of infringement, it ai)- 
years that the defendants make use of as 
much of Leschot's invention as he would, 
in removing as much of the rock as he would 
remove, by cutting. By his method he 
would cut an annular hole and leave a core 
to bo removed otherwise. They cut what 
would be the annular hole by the same 
means and in the same way. They have 
added, in the middle of their drill, enough 
similarly cutting material to cut away the 
core also, but they none the less cut away 
the rest by his method. This addition Is 
an improvement, when it is not desirable 
to save the core, but Leschot's drill is made 
use of as a basis for the improvement, and 
the owners of the patent, as also held by 
.Tudge Shipman, In the former case, cannot 
be improved out of their right to It. The 
case, in this respect, is somewhat like Elec- 
tric Telegraph Co. v. Brett 4 Bug. Law & 
Bq. 347. That patent was for giving signals 
at distant places by means of electric cur- 
rents sent through metallic circuits consisting 
of wires extending to the places and back. 
The defendants made use of the earth, to 
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complete the circuits, In place of the return- 
ing wire, and claimed that this constituted 
the whole a different machine that was not 
an infringement It was held, however, that 
they made use of so much of the pat- 
ented invention as was involved in the wire 
which they did use and Its operation, and 
they were made liable for that infringe- 
ment 

It Is stoutly insisted, in behalf of the de- 
fendants, that the invention was of, and the 
patent for, a mere tool, and not for any ma- 
chine, combination or arrangement, and that 
the drill \ised by the defendants is a very 
different tool, especially in form and ap- 
pearance. It is true, that the two do not 
at first look alike, but that is not by any 
means a full or accurate test The outward 
form of them is not at all material. Their 
operation and performances are what are 
Important In Machine Co. v. Murphy, 97 
U. S. 120, Mr. Justice Clifford, in speaking 
of such a question, again said: "Except 
where form is of the essence of the inven- 
tion, it has but little weight in the decision 
of such an issue, the correct rule being, that, 
in determining the question of infringement, 
the court or jiury. as the case may be, are 
not to judge about similarities or differ- 
ences by the names of the things, but arc 
to look at the machines, or their several de- 
vices or elements, in the light of what they 
do, or what office or function they perform, 
and how they perform It and to find that 
one thing Is substantially the same as an- 
other, if it performs substantially the same 
function, in substantially the same way, to 
obtain the same result always bearing In 
mind, that devices In a patented machine 
are different, In the sense of the patent law, 
when they perform different functions, or 
in a different way, or produce a sub- 
stantially different result Nor is it safe to 
give much heed to the fact that the corre- 
sponding device in two machines organized 
to accomplish the same result is different 
in shape or form, the one from the other, as 
it is necessary, in every such Investigation, 
to look at the mode of operation or the way 
the device works, and at the result as well 
as at the means by which the result is at- 
tained. Inquiries of this kind are often at- 
tended with difficulty, but, If special atten- 
tion is given to such portions of a given de- 
vice as really do the work, so as not to give 
undue Importance to other parts of the same 
which are only used as a convenient mode 
of constructing the entire device, the diffi- 
culty attending the investigation will be 
greatiy diminished, if not entirely over- 
come. 

Here, the thing Invented and the device 
which the defendants use are parts of ma- 
chines. The operative things which do the 
work are the diamonds which abrade the 
rock, and the water which carries off the 
detritus. The stock merely holds the dia- 
monds in place upon Itself and imparts its 
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motion to them. In each machine the dia- 
monds work with their forward faces, by 
having a rotary and progressive forward mo- 
tion given to them by means of the stock; 
and, in each, the water does its work by be- 
ing injected through the stock and flowing 
out around it The form of the stock is of 
no importance, further than to hold the dia- 
monds and admit the flow, in and out, of 
the water. The flush stocks or heads do 
both of these precisely as the receding ones 
do. They, doubtless, hold the diamonds more 
firmly and better, becausethe diamonds are im- 
bedded deeper in them, but not because they 
are held otherwise than by being imbedded 
in them. They cut more of the hole, bu'c do 
it by the same means, operating in the same 
manner. The corresponding parts in each 
perform no different functions and produce 
no different results. It is quite plain, upon 
this comparison, in the light of the rule laid 
down in the case mentioned, that the defend- 
ants do make use of the patented invention, 
and thereby infringe upon the exclusive 
rights of the orator. 

Let a decree be entered for an injunction 
and an account, according to the prayer of 
the bill. 

[NOTE. The points decided in this case did 
not arise and were not discussed in tlie opinions 
subsequently rendered in the course of litieation, 
and reported in American Diamond Rock B:)ring 
Co. V. Sheldon. Case No. 297, 1 Fed. 870, 2 Fed. 
353, and 24 Fed. 374. On final hearing this 
case was reversed, wheeler, district judge, hold- 
ing that the second, third, and fourth claims 
of the reissue were not infringed by defendants, 
and that "the fir.st claim is not for a tool oper- 
ating substantially as specified, as the claim of 
the original patent is, and does not therefore 
take in the operation including the moans of 
operation, as that claim miglit, nut is for the 
combination of any boring-head haviner project- 
ing diamond points with merely a tubular bor- 
ing-bar. It leaves out the injection of water 
through the boring-har from the combination, 
which the claim of the original might cover, 
and leaves out the limitation of that claim to 
an annular boring-head, and extends the combi- 
nation to that extent beyond what the original 
would cover. This enlargement of the claim, 
so long after the original, is not valid according 
to the series of later decisions upon reissued 
patents, as now understood. The combination 
is an entirety, not separable from what the 
original would cover. The statute in force when 
this patent was first granted, giving patentees 
the right to maintain an action for infringement 
of such parts of their inventions as were bona 
fide their own, as well as that in force when the 
reissue was granted and now, carefully limited 
the right to such material and substantial parts 
of the thing patented as could be definitely dis- 
tinguished from the parts claimed without right. 
Tlae part of this claim that might cover the in- 
fringement is blended with, and not separable 
or distinguishable from, the rest. There is no 
claim in the reissue, or set of claims, that 
covers the same invention as the original, and 
no more, and no claim of the reissue that is 
within the claim of the original and covers the 
iufringement. These considerations lead to the 
same result that was reaclie*! upon the same pat- 
ent in American Diamond Drill Co. v. Sullivan 
Mach. Co., 21 Fed. 74. A decree dismissing 
the bill of complaint necessarily follows." 25 
I'^d. 768.] 

[The original patent involved in this liiiga- 



tiom No. 39,235, was granted July 14, 18G3. to 
R. Leschot, and was reissued October 26, 1869, 
No. 3,690. For other cases involving this pat- 
ent, see American Diamond Drill Co. v. Sulli- 
van Mach. Co., 21 Fed. 74; Steam Stone-Outtej 
Co. v. Sheldons, 15 Fed. 608.] 



Case No. 297, 

AMERICAN DIAMOND ROCK BORING 
CO. V. SHELDON et al. 

[17 Blatchf. 303; 4 Ban, & A. 603.? 

Circuit Court, D. Vermont. Nov. 12, 1879. 

Patents for Inventions— Time of Exphiation— 

BuitnEN of PllOOF. 

1. Letters patent for an invention were grant- 
ed in England, dated September 3d, 1862. The 
specification was filed in the great seal patent 
office there, March 3d, 1863. Letters patent 
for the same invention were granted by the 
United States, July 14th, 1863, for 17 years. 
The date of the application for the United 
States patent was not shown: Held, that the 
date of the filing of the specification in England 
must be taken as the date of the patenting in 
England, for the purposes of section 6 of the 
act of March 3, 1839, (5 Stat. 353.) 

2. The invention was, therefore, not patented 
in England more than six months before the 
United States patent was applied for, and so 
the act of 1839 did not apply, and the United 
States patent was valid for 17 years from July 
14tii, 1863. 

3. The burden of proof is upon a party who 
claims that a patent should be limited in dura- 
tion, to show the facts which would limit it. 

[In equity. Suit by the American Diamond 
Rock Boring Company against Charles Shel- 
don and others to enjoin infringement of let- 
ters patent, No. 39,235, reissue No. 3,690, and 
for an accoimting. Decree for complainant. 
American Diamond Rock Boring Co. t. Shel- 
don, Case No. 290. Complainant moves for an 
injunction, and defendants object on the 
ground that the patent has expired. Objec- 
tion overruled. For subsequent history of lit- 
igation, see statement to and note at end of 
same case.] 

Charles F. Blako, for complainant 
B. J. Phelps and W. Gr. Veazey, for defend- 
ants. 

WHEELER, District Judge. This cause has 
been further heard upon a motion of the plain- 
tiff for an injunction, which is opposed on 
the ground that the patent has expired. The 
patent was granted July 14th, 1863, for seven- 
teen years, and would expire, according to its 
own terms, July 14th, 1880. English letters 
patent for the same invention were granted, 
dated September 3d, 1362, pursuant to which 
the specification was filed In the great seal 
patent oflace, March 3d, 1863. The act of 
July 4, 1836, § 7, (5 Stat 119,) provided for 
issuing patents if the inventions had not 
been patented or described In any printed 
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publicatdon in this or any foreign country, 
but, (section 8,) that nothing in that act should 
deprive an inventor of the right to a patent 
by reason of his having previously taken out 
letters patent in a foreign country, and the 
same having lieen published, at any time 
witliin six months next preceding the filing of 
his specification. The act of March 3, 1839, 
§ 0, (5 Stat. 354,) provided that no person 
should be debarred from receiving a patent 
for an invention by reason of the same hav- 
ing been patented in a foreign country more 
than sis months prior to his application, but 
that, in all cases, every such patent should be 
limited to the term of fourteen years from 
the date or publication of such foreign letters 
patent. Patents Tvere, at that time, granted 
for fourteen years, and might be extended 
seven years more. By the act of March 2, 
1861, % 16, (12 Stat 249,) all patents there- 
after granted were to remain in force seven- 
teen years, without extension. In "Weston v. 
White, [Case No. 17,458,3 it was held, that the 
effect of the act of 1861 was to change the 
term of fourteen years to seventeen, as well 
in respect to patents limited by prior foreign 
patents, as in respect to others. The defend- 
ants claim, that, under these statutes and 
that holding, this patent is limited to seven- 
teen years from the date of the English pat- 
ent, which would expire September 3d, 1879, 
or, at least, to seventeen years from the fil- 
ing the full specification of that patent, which 
would expire March 3d, 1880. The plaintiff 
insists that it is not limited by that patent 
at all. The act of 1839, by its express terms, 
applies only to patents for inventions pat- 
ented in some foreign country more than six 
months prior to the application for a patent 
in this coimtry. The date of the application 
in this country does not appear, but it must 
have been earlier than the date of the patent, 
or fully as early. Assumhig that it was co- 
eval with the patent, then the question arises 
whether the invention was patented In Eng- 
land more than six months before that. The 
English patent was dated more than six 
months before, but the fuU specification was 
not filed imtil within six months before. 
English patents are granted upon condition 
that a full specification shall be filed at some 
time within six months from the date. Agn. 
Pat 322; Woodbury, J., in Hogg v. Emerson, 
6 How. [47 U. S.] 479. As said by Grose, J., 
in Hornblower v, Boulton, 8 Durn. & B. 
[Term B.] 105, the English patent was noth- 
ing without the specification, and the pat- 
entee could gain no advantage by it. The 
question is, was it patented there before the 
specification was filed.' In Howe v. Morton, 
[Case No. 6,769,] it was held, in an elaborate 
opinion, that an invention was not patented 
abroad until there was a full and perfected 
patent. And, in Smith v. Goodyear Dental 
Vulcanite Co., 93 U. S. 486, the question 
seems to be settled, or treated as settled be- 
fore, in the same way. Mr. Justice Slrong 
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said, page 498: "Of the English patent of 
Charles Goodyear it is enough to say, tha't, 
though the provisional specification was filed 
March 14th, 1855, the completed specifica- 
tion was not until the 11th of September fol- 
lowing. It was, therefore, on the last men- 
tioned date that the invention was patented." 
So, this patent does not depend at all upon 
the act of 1839. It was grantable under the 
provisions of the act of 1836, without re- 
sorting to the act of 1839, and does not 
come withhi the latter act By the terms of 
the two acts, inventions patented 'abroad 
more than six months before were limited to 
fourteen years from the date or publication 
of the foreign patent, while those patented 
abroad within six months before were not 
affected at all by the foreign patent This 
patent is one of tiie latter class, and, so far 
as now appears, is good for the term of 
seventeen years from its date, under the act 
of 1861. In Weston v. White, [Case No. 17,- 
458,] the foreign patent was several years be- 
fore the application in this country. 

This case, as it now stands upon this ques- 
tion, is open to the further remark, that the 
act of 1839 applied only to patents for in- 
ventions patented in a foreign country more 
than six months prior to the application for 
the patent here. As the date of the applica- 
tion does not appear apart from the date of 
the patent, it does not appear that the date 
of, or the application for, the English patent 
was more than six months, or any other space 
of time, prior to the application here, unless 
the date of the patent is to be taken as the 
date of the application, upon this question. 
Upon a question of priority of invention, the 
presumption, in the absence of proof, would 
be, that the application was of the same date 
as the patent; but there the burden of proof 
would be upon the party claiming a prior 
application describing the invention, to show 
it Here, the burden rests upon the party 
clalmhig that the patent should be limited, 
to show the facts which would limit it This 
would include showing the application, and 
tiiat the invention was patented abroad more 
than six months prior to it These essential 
facts, necessary to limit this patent are lack- 
ing, so far as the English patent Is con- 
cerned; and, as that is the only foreign patent 
shown by the record, for this invention, they 
are lacking, so far as this question, as now 
presented, is concsemed. These considerations 
obviate all necessity for considering the ques- 
tion as to whether the term of the patent 
would begin to run from the date of the Eng- 
lish patent or from the time of the filing 
the full specification under it which would 
arise, if this patent came within the act of 1839, 
and was supposed to arise, until the connec- 
tion and application of that act were partic- 
ularly noticed. This objection is overruled, 
but the injimction is withheld to await the 
decision on a motion madQ by the defendants 
hi respect to the French patent 
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Case No. 298. 

AMERICAN DIAMOND ROCK BORING- CO. 
V. SULLIVAN MACH. CO. et al. 

[14 Blatchf. 119; 2 Ban. & A. 522.]' 

Circuit Court, S. D. New York. Jan. 20, 1877.» 

Patents pok Inventions — Infkikgement — Pre- 
liminary Injunctiok — Necessity of Affida- 
vits. 

1. The invention set forth in reissued letters 
patent No. 3,090, granted to Asahel J. Sever- 
ance, assignee of Rudolph Leschot, October 
2UtIi, ]8(i9, for an "improved rock drill," the 
original letters patent having been issued to 
said Leschot July 14th, 1S03, defined, [and held 
valid.] 

[Cited in American Diamond Rock Boring 
Co. V. Sheldon, Case No. 296, 1 Fed. 871, 
and 24 Fed. 374.] 

2. It is not limited to an annular boring head, 
but covers a convex boring head. 

3. A constructor of a machine infringes, if he 
makes his machine with express reference to a 
result which he knows will happen when the 
machine is put to its use, and which result, if 
originally introduced in the machine, is an in- 
fringement. 

4. It is not proper to grant a motion for a 
preliminary injunction on a patent, on a theory 
which, although it may be true, is not supported 
by attidavits. 

In equity. 

Charles F. Blake and Benjamin F. Thurs- 
ton, lor plaintiffs. 

Edwin T. Rice and Edward N. D^ckerson, 
for defendants. 

SHIPMAN, District Judge. This is a mo- 
tion for a preliminary injunction to restrain 
the defendants from the infringement of re- 
Issued letters patent No. 3,G90, [Patent No. 
39,235,] issued to Asahel J. Severance, as 
assignee of Rudolph Leschot, and dated Oc- 
tober 2pth, 18G9, for an "improved rock 
drill." The original patent was issued to 
Rudolph Leschot, and dated July 14th, 18G3. 
The plaintiffs became the owners of said re- 
issued patent on June 4th, 1875. The Amer- 
ican Diamond Drill Company, the assignor of 
the present plaintiffs, brought In this court, 
in the year 1872, their bill in equity against 
the Sullivan Machine Company, one of the 
present defendants, for an injunction against 
an infringement of this patent, and, after a 
full hearing upon proofs, a decree directing 
an Injunction was entered in April, 1875. 
The injunction was duly served upon said 
company. As no opinion was filed in that 
case, it becomes necessary to state briefly the 
facts which were found by the court in re- 
gard to the patent, the inyentlon and the in- 
fringement, in order to a proper understand- 
ing of the questions which are at Issue upon 
the present motion. 

*[Roported by Hon. Samuel Blatehford, Cir- 
cuit Judge: reprinted in 2 Ban. & A. 522; and 
here republished by permission.] 

"(This bill was subsequently dismissed in 
American Diamond Drill Co. v. Sullivan Mach, 
Co., 21 Fed. 74. See note to American 
Diamond Rock Boring Co. v. Sheldon, Case No. 
290.] 

iFED.CAS. — 41 



The invention and tool of Leschot are de- 
scribed in the reissued patent as foUows: 
"This invention consists of a boring tool 
composed of a series of diamond edges, at- 
tached to an annular or tubiilar stock or 
crown, of steel or other metal, to which a 
rotary and a direct forwai'd motion are 
given, and which is thereby caused to cut or 
bore an annular groove or hole, leaving a 
central core or kernel, which is easily de- 
tached by the subsequent operation of a gad 
or wedge. It also consists in the combina- 
tion with the described boring tool, of a tubu- 
lar boring bar or driU rod, whereby motion 
is imparted to the boring head, and through 
which a stream of water is forced, as herein- 
after set forth. * • * A is the annular 
or tubular socket or crown, of steel or other 
metal; a, a^, a^ are edged cutters, composed 
of diamonds fitted and set firmly into suit- 
able notches or mortices in the face of the 
crown or stock A. These diamonds are such 
as, from their color, are least valuable for 
jewelry. They are respectively so arranged 
in the crown or stock A, that the cutting 
edges of some project in a forward direction 
from the face or front end of the said crown 
or stock, as illustrated by a, a, while the 
edges of others project outwardly from the 
outward periphery thereof, as Illustrated by 
a*, a*, and the edges of others project inward- 
ly from the inner periphery, as Illustrated by 
a% a*. This crown or stock is secured by a 
bayonet fastening, or other means, to a tubu- 
lar boring bar, of any suitable length, whoso 
outer diameter is not greater than that of 
the said crown or stock, and whose inner di- 
ameter is not less than that of the saitE 
crown or stock, and this bar is arranged to- 
form part of a machine of suitable construc- 
tion, or otherwise furnished with suitable- 
mechanical appliances, according to the na- 
ture of the work to be performed, by which* 
It has Imparted to It both a rotary and a dl- 
.rect forward or feeding motion, whereby it 
is caused to cut or bore an annular groove- 
or hole in the rock or other hard' body upon 
which it is employed. The operation of the- 
tool wlU be greatly assisted by the injection 
of a stream of water through the tubular- 
boring bar and crown or stock, for the pur-- 
pose of washing out and carrying away the- 
detritus which is produced, and which would* 
otherwise choke up the annular opening and' 
Impede the action of the tool." The second^ 
and third claims of the reissued patent^ 
which are, perhaps, the only claims which it 
is important now to consider, are: "2. The 
row of cutting edges aS when attached to a; 
revolving boring head, so as to project be- 
yond the circumference thereof, for the pur- 
poses specified. 3. In combination with a 
revolving and progressing boring head, hav- 
ing cutting points projecting beyond the 
periphery thereof, a hollow central drill rod, 
through which the water is forced or 
passed." 

The device of the defendants, which was 
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In controversy in the case of the American 
Diamond Drill Company, was a boring tool, 
consisting of a hollow boring bead, convex 
upon its surface, having two holes extending 
from the cavity on the inside to the outside 
surface. The convex surface is armed with 
diamonds, which project from the surface, 
and a portion of which diamonds project out- 
wards from the periphery. The only differ- 
ence between the two devices is, that Le- 
sehot's drill abrades only a portion of the 
rock, the annular boring head acting upon 
the rock In such a manner as to enable an 
annular groove to be formed in the stone by 
the rotary and progressive motion of the bor- 
ing head, and to leave a core within the 
groove. This core was subsequently removed 
by wedges. The defendants' tool abraded the 
entire surface of the rock through which it 
passed. Each instrument was provided with 
diamonds, the cutting edges of which ex- 
tended outdde of the periphery of the boring 
head, so tliat a larger hole was formed than 
the diameter of the boring head, and each 
was attached to a hollow bar, through which 
water was passed to wash out the detritus, 
the water being injected through the tubular 
boring bar and the boring head, and escap- 
ing, in the Leschot tool, through the annular 
boring head, and, in the defendants' device, 
through the two holes upon the convex sur- 
face of the boring head. 

Prom an inspection of the defendants' drill 
and the reissued patent. It was obvious that 
the terms of the second and third claims of 
the patent were infringed. The defendants' 
drill was an exact imitation of the plain- 
tiffs' device, with the exception, that, in place 
of the annular boring head, was substituted 
a convex boring h^d, with two lioles in its 
surface. The annular head was partially 
plugged, so that the entire surface of the 
rock could be abraded. It may have been, 
and, perhaps, was, an inprovement upon Le- 
schot's tool, but an improvement which re- 
quired little, if any, invention. It contained 
the principle of Leschot's invention, which 
was the effecting a clearance, by diamond 
points projecting beyond the periphery of a 
revolving and progressing boring head, so 
that the drill should not be clogged by the 
detritus, and the combination of the cutting 
mechanism with the hollow drill rod, into 
and thi'ough which, and through the orifice 
in tlie boring head, water could be injected, 
for the purpose of washing out the detritus. 
The distinctive features of the Invention, as 
detailed in substance by the plaintiffs' ex- 
pert, were. In combination, 1st. The boring 
head, adapted to being revolved and pro- 
gressed or moved forward; 2d. Cutting 
points of diamonds, projecting beyond the 
periphery of the said boring head, so that 
they will cut a hole of larger diameter than 
the boring head, and so as to give a dear- 
anee; 3. A hollow drill rod or boring bar, 
adapted to connecting the boring head with 
mechanism for causing it to revolve and pro- 



gress, and also adapted, by reason of Its tubu- 
lar form, to permitting the injection of a 
stream of water through the orifice in tho 
boring head, for the purpose of washing out 
and carrying away the detritus which is 
produced by the abrasion of the stone by 
the diamond points. These distinctive fea- 
tures were all found In the defendants' drill. 
An earnest attempt was made to avoid the 
effect of the infringement, by the claim that 
the reissued patent Is for an invention differ- 
ent in Idnd and character from the one which 
was claimed in the original patent. It is 
not different from the one which was de- 
scribed in that patent. But it was con- 
tended that the original patent was for an 
annular tool and was confined to such a tool. 
That Leschot attributed importance to the 
annular character of his invention is plain, 
but that his invention was not limited to an 
annular tool is equally plain. He described 
fully the manner in which the diamonds 
were placed, whereby a larger diameter was 
given to the hole which was cut than the 
diameter of the boring head. The reissued 
patent embraces merely what was not only 
substantially but fully indicated and de- 
scribed In the original spe<^ftcations, draw- 
ings and model. 

It was also claimed, that there was no 
novelty in Leschot's invention, by reason of 
the prior French inventions of Georges Her- 
mann and M. Fauvelle. Hermann's mechan- 
ism was originally for polishing a fashion- 
ing stone. His patent was subsequently 
enlarged, by a "certificate of addition," so 
as to include the cutting of stone by dia- 
monds at the bottom of an annular head. 
It did not embrace all the features of 
Leschot's invention, and, especially, was not 
designed or adapted to make a clearance by 
projecting diamonds, and had not <he hol- 
low boring bar, for the introduction of wa- 
ter. The Fauvelle device was for an Instru- 
ment which acted by percussion. The com- 
bination of a cutting or abrading tool with 
a hollow boring bar was novel. 

A decree was passed which declared that 
the defendants' drill was an infringement of 
the second claim of the plaintiffs' patent 
It was equally an infringement of the third 
claim, and a decree declaring that the third 
dalm had been Infringed would have been 
passed, if it had been desired, or if it had 
been deemed important. 

Subsequently to the service of the injunc- 
tion order, the defendants altered their drill, 
so that the diamonds were placed flush or 
even with the periphery of the boring head. 
The present bill was brought for the pm*- 
pose of testing the question, whether or 
not the drills, as now used by the defend- 
ants, are or are not an Infringement. 

Upon the hearing of this motion, two 

affidavits were presented by the plaintiffs, 

to the effect that the defendants use, in a 

marble quarry in this district, boring heads 

, or bits, on which the diamonds in fact pro- 
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ject between l-32d and l-lOth of an inch be- 
yond the outer circumference of the drill 
heads. The plaintififs, admitting that the 
diamonds may have been originally set flush 
with the circumference, say that the in- 
evitable result of use is, that the steel head 
wears away by contact with the marble, 
and leaves the diamonds projecting; that 
tlie defendants intentionally placed the dia- 
monds in such a position that use would 
Inevitiibly cause a projection; and that such 
a construction is a mere evasion and an 
infringement. 

It is true, that, "if a machine is construct- 
ed so as to conform in all respects to the 
description in a patent, except as to one par- 
ticular, or as to one motion and effect, yet 
is so constructed and intended as to obtain 
that motion or effect in the usage of the ma- 
chine, by the action or wearing of the parts, 
and it is so obtained, it is a piracy of the 
principle, and a violation of the patent" 
Page V. Ferry, [Case No. 10.662.] If the 
object. In placing the diamonds flush with 
the circumference, was, that, when put to 
use, they should inevitably become project- 
ing, there is an infringement A constructor 
of a machine infringes, if he makes his ma- 
chine with express reference to a resVilt 
which he knows will happen when the ma- 
chine is put to its use, and which result 
if originally introduced in the machine, is 
an Infringement. 

The defendants have presented thirteen 
counter affidavits, which are generally to the 
effect that a new flush-set diamond drill 
head performs its work in a marble quarry 
better than one which had become so worn 
by use that the diamonds project; that the 
new flush-set head makes a hole in marble 
larger than the Aiameter of the head; that 
this clearance is effected not by the cutting 
of the marble by the projecting diamond 
edges, but because the material of which 
marble is composed is crystalline, and, as 
the convex drill head advances Into the mar- 
ble, the crystals are fractured, and crumble 
for a little space exterior to the diameter 
of the head; that the steel circumference 
of the head is worn away by the attrition 
of the detritus as it is carried to the sur- 
face, and not by the attrition of the steel 
against the solid marble; and that it Is not 
necessary that the metal should be worn 
away from the diamonds in order to make 
the drill operative, but that the wearing of 
the metal Injures the head for boring pur- 
poses. If these affidavits are true and will 
endiu"e the test of cross-examination and 
rebutting testimony, while the position of 
the diamonds was changed In order to avoid 
the charge of infringement yet it cannot 
be foxmd that the intent in setting the dia- 
monds flush with the circumference, was 
that they should speedily become projecting 
by wear and use, or that the object of the 
defendants was to have a projecting dia- 
mond drill. 



The plaintiffs, In reply, urge, in argument 
that the diamonds were so placed that the 
drill head must describe an eccentric move- 
ment and that the effect of this construc- 
tion is that the diamonds practically pro- 
ject They say, "that the diamonds are so 
set on the conical head of the bit that they 
must cause the bit to revolve eccentrically, 
whCTeby a diamond on the periphery will 
describe a circle of larger diameter than the 
diameter of the metallic head in which they 
are mounted," and that this method of set- 
ting "is a mere mechanical equivalent for 
projecting the diamond radially outward 
from the head." No affidavits were present^ 
ed from experts or others in support of this 
proposition. It is hardly proper to grant a 
motion for preliminary injunction upon a 
theory whicli. although it may be true, is 
not supported by affidavits. In view of the 
testimony now offered I think that the mo- 
tion for an injunction should be denied, 
and that the questions which are at issue 
should be left to final hearing upon proofs. 

The motion for a preliminary injunction I? 
denied. 

[NOTE. Theoriginal hill was subsequently dis- 
missed. For opinion, see American Diamond 
Drill Co. V. Sullivan Macli. Co., 21 Fed. 74. 
For other cases involving this patent, see note 
to American Diamond Rock Boring Co. v. Shel- 
don, Case No. 296.] 



Case N'o. 299. 

AMERICAN DREDGIXG- CO. v. The BED- 

OWIN, 

[37 Leg. Int 52; 26 Int Rev. Rec. 38.]* 

District Court B. New Jersey. Dec. 10, 1879. 

Admiralty— Practice— Collision— Dkedge at 
Anchor. 

1. Where a case turns upon the negligence of 
the respondent and the negligence appears from 
the admissions of the answer, the libellant may 
ask for a hearing without furrier proofs. 

2. Dredging machines lawfully engaged in im- 
proving navigation, have the rights of a vessd 
at anchor. 

3. "Where a collision occurs — one of the ves- 
sels being at anchor— the presumption is, that 
the other vessel is at fault; and must make full 
compensation for the damages, unless the acci- 
dent was inevitable. 

[In admiralty. Libel in rem for collision, 
by the American Dredging Company, own- 
ers of the steam dredge Baltic, against the 
steamship Bedowin, her engines, etc. On 
libellant's motion for an interlocutory de- 
cree. Granted.] 

J. Watren Coulston, for libelant 
H. G. Ward and M. P. Hemy, for re- 
spondent 

NIXON, District Judge. This is a motion 
for an interlocutory decree against the re- 
spondent upon the libel and answer. 

'[Reprinted from 37 Leg. Int. 52, by permis- 
sion.] 
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•Although not according to the usual prac- 
tice in the admiralty, the advocate for the 
libeUant claims that where the case turns up- 
on the negligence of the respondent, and the 
negligence clearly appears from the admis- 
sion in the answer, it becomes not only the 
privilege, but the duty, of the libelant, to 
ask for a hearing without any fui'ther 
proofs. Such a course, doubtless, Is sanc- 
tioned by the late Judge ConMing, in his 
Treatise on the Jurisdiction, Law, and Prac- 
tice iu Admiralty, (volume 2, p. 25G,) where 
it is said: "If the answer of the defendant 
contiins admission of the allegations of the 
libel to an extent sufficient, in the opinion 
of the libellant, to supersede the necessity 
of proof, he may at once have the cause set 
down for hearing upon the libel and answer 
alone. No good reason Is perceived why 
such a practice should not be allowed. 
What the effect would be of finding against 
the libellant on the motion, need not be dis- 
cussed or decided until the question arises. 

The allegations of the libel substantially 
are, that the dredge "Baltic" is a floating 
vessel, supplied with steam power, ma- 
cliinery, and apparatus to dredge and deepen 
waters; that on the 17th day of July, 1S79, 
about half-past three in the afternoon, she 
was anchored, with three anchors out and 
two spuds down, holding her firm and fast, 
and engaged at work In the business of 
dredging the channel of the Patapsco 
river, in the state of Maryland, below 
Hawkins' Point, under a contract with the 
government of the United States, to improve 
the navigation of the said river; that whilst 
thus engaged the steamship "Bedowin," 
loaded and bound out, was steaming down 
the river, and came into collision with the 
dredge, head on, and striking her with such 
force and violence as to do her considerable 
damage; that the collision occurred wlien the 
weather was fair and clear, in broad day- 
light, and wich water of sufficient depth on 
all sides of the dredge to admit of the pass- 
ing of vessels going up and down the river 
with absolute safety, and that it was caused 
solely by the negligence, carelessness, and 
want of proper skill and management of 
those in charge of the steamship. 

The answer avers that the "Bedowin" is 
of 1,990 tons registered tonnage, 295 feet in 
lengtli, and at the time of the collision was 
loaded with wheat for Havre, France, and 
drawing 21 feet and 9 inches forward, and 
21 feet 11 inches aft; that she was in the 
charge of a duly licensed pilot, and bad been 
going down the river at half speed, which 
was about five knots an hour; that just be- 
fore she reached the dredge she put her 
helm a-port to clear some shipping in the 
river; that as there was not water enough 
in the channel to pass the dredge on the 
starboard, she put her wheel hard-a-star- 
board with the Intention of passing the 
dredge on the port side; but that she was 
then sucking the bottom, and continued on 
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her coiurse without responding to her hdm; 
that perceiving a collision was imminent, 
the engines of the steamship were stopped, 
and then reversed full speed astern; but that, 
notwithstanding the efiforts of the pilot and 
those on board to prevent it, she struck the 
dredge, causing some damage, but not to 
the extent complained of. It denies the al- 
legation of the libel that there was water 
enough on either side of the dredge for ves- 
sels to pass up and down the river with 
absolute safety, but admits that there was 
sufficient on the port side; and also denies 
that the accident was the result of any 
want of care on the part of the steamship, 
but attributes it to the narrowness and di- 
rection of the channel, and especially to 
the position of the dredge, which made safe 
navigation under the circumstances Impos- 
sible. 

The dredge was anchored, and therefore 
incapable of getting out of the way. An 
attempt was made on the argument to re- 
fuse to dredging machines the privileges of 
a vessel at anchor, but the supreme court 
has dearly recognized their right to occupy 
the channels of rivers when lawfully there 
to improve the navigation. See The Virginia 
Ehrman, 97 TJ, S. 309, The libellant's dredge 
was fixed in the channel, engaged In widen- 
ing and deepening it tmder a contract with 
the government of the United States, as 
appears by the production of said coutract 
to the com-t, by the consent of the parties 
in the hearing. Being lawfully there at 
anchor, and without fault, the libellant is 
entitled to full compensation for the dam- 
age received by the dredge, unless the col- 
lision occurred from inevitable accident. Id. 
310. I think it is fairly to^be Inferred, from 
what Is contained as well as from what is 
omitted in the answer, that the accident was 
not inevitable, and that the libellant is en- 
titled to a decree without going to the proofs. 
In cases of collision, where one of the ves- 
sels is at anchor and the other in motion, the 
presumption always is that the latter is in 
fault. This Is emphatically the case where 
the moving vessel Is a steamer, which is 
more absolutely under control than a sail- 
ing craft The burden of proof is therefore 
upon the respondent. What excuse does the 
answer make? The collision was In the mid- 
dle of a pleasant afternoon. The dredge was 
in open sight, and the steamship was under 
the direction of a licensed pilot, whose pro- 
fession and business it was to know the 
cliannel and the depth of the water, and to 
be iu readiness for any emergency that 
might arise from the steamer "smelling the 
bottom." The answer admits that she was 
of heavy draft, and claims that the chan- 
nel was narrow and the navigation diffi- 
cult, and yet there seems to have been no 
exercise of carefulness or any request to 
the dredge to move out of the way. or any 
attempt to stop the steamer until the dan- 
ger of collision was imminent. It was then 
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too late to avert the accident, and I must 
hold the respondent responsible for the con- 
sequences of such -ffant of care. 

Let an interlocutory decree be entered for 
the lihellant, and a reference be made to 
the clerk as commissioner, to ascertain and 
report the damage sustained by the dredge 
and her owners by reason of the collision. 



Case No. 300. 
The AMERICAN BAGLE. 
[Cited in The Waverly, 42 Fed. 189. 



No- 



where reported; opinion not now accessible.] 

Case No. 301. 

The AMERICAN EAGLE. 

The FOREST CITY. 

p. Lowell, 425.]^ 

District Court, D. Jilassachusetts. Feb., 1870. 

CoiJ.isiON— Between Steamers — Sailing with- 
out Lights— Rules by Supervisikg Ixspectoks 
or Steamboats. 

1. The supervising inspectors of steamboats 
have power, by law, to make regulations not in- 
<»nsistent with the general laws of navigation, 
for steamers passing each other. 

[Cited in U. S. v. Miller, 26 Fed, 97.] 

2. Rule one adopted by the inspectors, so far 
as it purports to authorize pilots to disregard 
the general law concerning vessels meeting end 
on, is void. 

3. A pilot who obeys the inspectors* rule 
does so at his own risk, if it turns out that he 
has disobeyed the law. 

4. If a vessel is sailing at night without lights 
she is prima facie in fault. 

5. So if she has no lookout forward. 

In admiralty. Collision. The libel first in 
date was brought by the owners of the steam- 
er Forest City, a large coasting vessel which 
plies between Portland and Boston, against 
the steam-tug American Eagle, for a colli- 
sion in the harbor of Boston, at a quarter be- 
fore six o'clock on Christmas morning, 1869. 
In the other case the parties were reversed. 
The steamer was coming up the main chan- 
nel towards East Boston, heading northwest, 
intending to sweep round near the Grand 
.Timction wharves and proceed to her 
■dock at India wharf. This is the usual 
course for large steamers when the tide Is 
ebb. The tug was coming do^vn from East 
Boston towards Dorchester, heading south- 
east, and was lashed to the port side of a 
schooner loaded with coal. Neither the 
schooner nor the tug had any lights, be- 
cause the master of the tug, who had the 
entire control of the navigation of both ves- 
sels, thought they would be of no use in so 
light a night The officers of the steamer 
saw the tug and schooner, but swore that 
they could not make out that they were In 

^[Reported by Hon. John Lowell, LL, D., Dis- 
trict Judge, and here reprinted by permission.] 



motion, and after they found out that fact, 
were uncertain In which direction they were 
moving. When they saw that the vessels 
were approaching each other, the steamer's 
men sounded their steam-whistle once, 
which is the signal to go to the right; and 
they all sw^ore that they distinctly heard 
one whistle and only one from the tug; the 
steamer's helm was put to port, but they 
soon after discovered that the tug had star- 
boarded, and was swinging in the same di- 
rection with themselves. They then stopped 
and reversed their engine, but the vessels 
came together, and the bow of the schooner 
struck the port side of the steamer about 
thirty feet from her stem. The place of 
meeting was a few hundred feet ahead of 
the school-ship. On the part of the tug, the 
evidence was equally clear and positive that 
she soimded her whistle tj^ice, as a signal 
to go to the left, and heard no reply fi*om 
the steamer, but discovered ihe mistake and 
stopped and reversed. 

H. W. Paine and R. D. Smith, for the 
Forest City. 
G. O. Shattuck, for the tug. 

LOWELL, District Judge. By twenty- 
nmth section of the act of 30 August, 1852. 
(10 Stat 72,) and the ninth section of the act 
of 1866, as amended by that of 1867, (14 
Stat 228, 411,) the supervising inspectors of 
stciiimboats are empowered to make rules, 
not inconsistent with the navigation la.ws 
of tSie United States, for the government of 
certain domestic steam vessels in passing; 
each other; and the rules have been made 
and revised from time to time, and duly 
promulgated, and both parties In this case 
appear to have had these rales in mind and 
to have intended to follow them. Of the 
latest revision, that of January, 1869, the 
fu-st rule is that where steamers are ap- 
proaching each otlier head and head, or near- 
ly so, it shall be the duty of each to pass 
to the right and the pilot of either steamer 
may be the first to determine to pursue this 
course, and tliasreupon shall give one short 
and distinct blast of his steam-whistle, 
which the other pilot shall promptly answer. 
So far the rule Is in accordance with the 
act of congress for preventing collisions, and 
seems well calculated to aid in its observ- 
ance. It then proceeds: "But if the course 
of such steamers is so far on the starboard 
of each other as not to be considered by the 
pilots as meeting head and head, or nearly 
so, or if the vessels are approaching each 
other In such a manner that passing to the 
right as above directed, is deemed unsafe 
by the pilot of either vessel, the pilot so 
first deciding shall immediately give two 
short and distinct blasts of his steam-whistle, 
wliich the pilot of the other steamer shall 
tonswer promptly by two similar blasts of 
his steam-whistle, and they shall then pass 
to the left or on the starboard side of each 
other." 
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The attempt by the tog to carry out the 
second part of this rule was a prominent 
cause of the collision. It so happened that 
her pilot, instead of being the first to decide 
to go to the left, actually made the decision 
at the same moment that the steamer's pilot 
determined to follow the general rule, and 
so they both turned in the same direction 
and came together. It is argued very forci- 
bly that here was an attempt by both par- 
ties, acting in good faith, and with equal dil- 
igence, to observe the same regulation, and 
that it cannot be imputed to either as a fault 
that the regulation failed to meet the case; 
but that the accident, humanly speaking, 
was inevitable. On the other side, it is urged 
that the rule itself is void, because the act of 
congress positively recLuires both vessels to 
go to the right If the rule is to be con- 
strued to mean that when steam vessels are 
actually meeting end on, or nearly so, either 
pilot may decide to disobey the statute, and 
may thereupon compel the other to do so, it 
is null. But if it be intended, as the argu- 
ment for the tug insists, only for those cases 
in which the vessels are not in fact meeting 
at all, but in a situation in which they would 
pass clear to the starboard of each other, 
and gives to the pilot who first discovers this 
to be so the power to notiy!y the other not 
to go to the right, but to keep on or a little 
to the left, it may be a useful and proper 
regulation. But suppose the steamers are 
meeting, and do meet, notwithstanding that 
the two whistles are heard and acted on, it 
seems impossible to maintain that the pilot 
who notified and required a departure from 
the usual course did not do so at his own 
risk. The serious objection to the rule la, 
that it gives the decision to one vessel ex- 
clusively upon a point on which the law 
casts it upon both. Of com-se, there will 
remain the case in which the pilot who de- 
cide to go to the left finds some obstacle or 
danger in the other course, which is un- 
known to the pilot who is meeting him. This 
exceptional case excepted, it seems to me 
that he who deviates from the law must 
assume the r^ponsibility. By making the 
decision he guai-antees its propriety, that is, 
that the vessels are not meeting. The tug 
did not even obey the rules of the inspectors, 
of which the third is, that if the pilot of 
either vessel fails to imderstand the course 
or intentions of the other, whether from the 
signals being erroneously answered or from 
other causes, the pilot so in doubt shall im- 
mediately signify the same by giving several 
short and rapid blasts of the steam-whistle, 

, and if the vessels shall have approached 
within half a mile of each other, both shall 
be immediately slowed, &c. The master of 
the tug did not give these short and sharp 
blasts, and the obligation rested upon him 
to do so, because he knew that his signal had 
not been answered, while the steamer's pilot 
had good reason to believe and did believe 

* that his signal had been answered, and so 
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was off his guard. He says there was no 
time; but the evidence on both sides seems 
to show that the vessels were more than 
half a mile apart when the signals were 
given. 

The tug and tow had not the lights re- 
quired by law. The witnesses on both sides 
say that the night was bright and clear, and 
that a vessel could be seen two or three 
miles off. But those of the steamer swear 
positively that they were for some time in 
doubt whether the schooner and tug were 
under way, and in what direction. If this 
Is true, and I see no reason to doubt it, the 
want of lights contributed to the collision, 
because the steamer's whistle was sounded 
as soon as her pilot found that the other 
vessel was coming towards him, and it would 
probably have been sounded earlier had thie 
fact been made out earlier. I cannot exon- 
erate the party who has failed in a statute 
obligation, unless it is plain that the fault has 
had no effect on the disaster. Then, again, 
there is no evidence of a lookout on the for- 
ward part of the schooner. If there had 
been the tug might have whistled earlier. 
There appears to have been a series of im- 
fortunate coincidences by which each vessel 
discovered the direction of the other at the 
same moment, and that, possibly, a some- 
what late one. But one had the lights and 
the lookout, and the other had neither. I 
consider, therefore, that the latter must be 
held to be in fault, independently of any 
question of the course pursued after the dan- 
ger was discovered. I do not choose to rest 
my decision upon the narrow groimd that 
the tug did not, in fact, whistle first; because 
her pilot had no reason to know that; but I 
feel bound to hold that his want of lights 
and of lookout may probably have contrib- 
uted to the accident by retarding the action 
of both parties; and if not, and the whistles 
were sounded in good season, then he disi>- 
beyed rule three, and neglected to give in- 
stant notice that something was wrong, a 
fact which the other pilot had not the same 
reason to suspect Either way the tug is 
responsible. And I may add that if the time 
was so very short as not to admit of a correc- 
tion of signals, I doubt very much whether 
the pilot could be justified in going to the 
left imder rules which evidently contemplate 
a much earlier action. Decree for the 
steamer. 
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Case No. 302. 

AMERICAN HIDE & LEATHER SPLIT- 
TING & DRESSING MACH. CO. v. 
AMERICAN TOOL & MACH. CO. et a]. 

[Holmes, 503;* 4 Fisb. Pat Cas. 284; Merw. 
Pat. Inv. 99.] 

Circuit Court, D. Massachusetts. Nov., 1870. 

Patents for Inventions — Suit fok Infringe- 
ment — Statutort Notice to Licensees — De- 
fenses—Public Use— Burden of Proof— Aban- 
donment — PuEsuMPTiON — Drawings of Patent. 

1. Under the act of March 3, 1839, (5 Stat. 
353,) a patent is invalid, if the patented inven- 
tion was in public use (unless merely for pur- 
])oses of exp-3riment), or on sale, with the con- 
sent or allowance of the inventor more than 
two years before his application for the patent. 

[Cited in Consolidated Fruit-Jar Co. v. Wright, 
94 U. S. 94; Andrews v. Hovey, 124 U. S. 
709, 8 Sup. Ct. 67C.] 

2. An inventor maj^ abandon his invention to 
the public at any time. Abandonment is a 
matter of fact to be proved. It is never to be 
presumed. 

[As to what constitutes an abandonment, see 
Locomotive Engine Co. v. PennsTlvania R. 
Co., Case No. 8,454; LIcGaw v. Bryan, Id. 
8.703: Thompson v. Haight Id. 13,957; 
Woodbury Patent Planing-Mach. Co. v. 
Keith, Id. 17.970; Sayles v. Chicago & N. 
W. R. CJo.. Id. 12,414; Bell v. Daniels, Id. 
1,247; Adams v. Edwards. Id. 53; Adams 
Y. Jones, Id. 57.] 

3. The "public and common use" in the Unit- 
ed States necessary, under the sixth section of 
the act of T^Iarch 3. 1839, to invalidate a patent 
for an invention previously patented in a foreign 
country, is a common and general use by the 
community. 

4. What would amount to such use depends 
upon the nature of the invention patented. 

5. It is not necessary that the drawings of a 
patent should be capable of use as working 
drawings, or that a machine made according to 
the exact scale of the drawintrs should be an op- 
erative machine. It is sufficient that the in- 
vention be so described and shown that one 
skilled in the art to which it relates would be 

'[Reported by Jabez S. Holmes, Esq., and 
Samuel S. Fisher, Esq., and here compiled and 
reprinted by permission. The syllabus and 
opinion were taken from Holmes, 503, and the 
statement from 4 Fish. Pat. Cas. 284. Only 
partially reported in «Merw. Pat. Inv. 99.] 



able, by the aid of the description and drawings, 
to embody the invention in an operative and 
efficient form. 
[Cited in Hamilton v. Ives, Case No. 5,982; 

Henry v. Francestown Soapstone Co., 2 

Fed. 78.] 

6. "Where, in a suit for infringement of a pat- 
ent, no question is made by the pleadings as 
to the novelty and originality of the patented 
invention, and the prior use relied on in defence 
is a use by the inventor or under his license, it 
is not necessary to give notice of the persons so 
using the invention, or the places where it was 
used. 

7. If an inventor has abandoned his invention 
to the public, his right to a patent therefor is 
irrevocably lost. 

[8. Cited in Henry v. Francestown Soapstone 
Co., 2 Fed. 80, to the point that, to work a 
forfeiture of a patent by a sale more than two 
3'ears prior to the application for the patent, the 
thing sold need not have been perfect in the 
mechanical sense, but only in that it embodied 
the completed invention in a form which would 
be operative.] 

[9. Cited in Rein v. Clayton, 37 Fed. 357, to 
the point that an inventor has no right to his 
invention at common law, but that such right 
is the creature of statute and of grant.] 

At la-w. This was an action on the case, 
tried by Judjie Shepley and a jury, and 
brought [by the American Hide & Leather 
Splitting & Dressing Machine Company 
against the American Tool & Machbae Com- 
pany and George H. Fox] to recover damages 
for the infringement of letters patent for an 
"improvement in leather-splitting machines," 
granted to Joseph F. Flanders and his as- 
signee, Enos G. Allen, August 14, 1860, [No. 
29,649.] The patented invention was an im- 
provement upon and particularly applicable 
to leatlier-splitting machines, in which was 
employed a "belt-knife," consisting of an end- 
less band of steel having a cutting edge and 
made to run over two pulleys like a belt, 
which was the subject of invention described 
in letters patent granted to the said Joseph F. 
Manders and one Jeremiah. A. Marden, Au- 
gust 29,1854. The nature of the invention set 
forth in the patent of 1860, in controversy, 
is indicated by the following language of the 
the specification: "In machines for splitting 
leather it has been found extremely difficult, 
on account of the varying thickness of the 
hide, to cut or split the grain of uniform 
thickness throughout, the tendency to form 
an irregular cut being Increased hy the 
weight of the split which drags the leather 
downward from the knife. The essential 
feature of my invention consists in a novel 
arrangement of devices whereby these ob- 
jections are entirely obviated, the uniformity 
of the thickness of the grain being invariably 
secured, whatever may be the irregularities 
of the leather to be split The desired result 
is effected by the use of a sectional roll, con- 
sisting of rings hung loosely upon a shaft im- 
mediately under the leather and made to 
have an upward bearing thereon by means 
of an India-rubber roll, or other suitable 
elastic bearing that presses upward against 
the rings. This arrangement constitutes in 
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effect an elastic bearing to the leather, con- 
sisting of a series of separate and independ- 
ent springs that possess all the necessary 
olnstic force and yet are remarkably free to 
play, mnch more so than any ordinary ar- 
rangement of springs, thereby affording a, 
yielding and elastic bearing to every inequal- 
ity or indentation of the leather, and one that 
is peculiarly sensitive thereto. Although the 
sectional roll may be placed directly over 
the elastic roll, I prefer to place it a little 
to one side of the vertical axis thereof, as 
•when placed in the same vertical line, the 
rings, by the motion of the rubber roll, have 
a tendency to crowd back and then to snap 
forcibly back against the leather, which pro- 
vents the cut from being uniform. What I 
claim as ray invention, and desire to have 
secured to me by letters patent, is: FirsL 
The arrangement of sectional rollers for the 
direct or immediate support of the hide, or 
leather, at the delivery of the same to the 
edge of the circulating knife in combination 
with a roller located below the sectional roll- 
er and constructed as described with elastic 
surface and fix^^d bearings. Second. Placing 
the sectional roll to one side of the vertical 
axis of the elastic roll as described. 

The evidence tended to show the following 
facts: This invention was made by Flanders 
4 as early as July, 1S55, while endeavoring to 
improve the construction of a leather-split- 
ting machine embodying the improvements 
secured by the prior patent of Flanders and 
I^Iarden. In January, 1856, he and the other 
owners of th^it patent sold it to a corpora- 
tion known as the American Leather Splitting 
Company, which proceeded to manufacture 
machines embo<lying not only the improve- 
ment patented to Flanders and Marden, Au- 
gust 20, 1854, but also the other improve- 
ments which afterward formed the subject 
matter of the Flanders and Allen patent of 
August 14, 18G0. During the fall of 1850, one 
or two of these machines were publicly ex- 
hibited in opemtion at the factory of the 
Patent Tanning Company, in Newark, New 
Jersey, and were offered for sale to the pub- 
lic; and before April, 1858, the American 
Leather Splitting Company made the follow- 
ing sales of such machines, viz: one to the 
Chadwlck Patent Leather Manufacturing 
Company at Newarlc, In December, 1856; one 
to Joseph Byron, at West Roxbury, Massa- 
chusetts, in March, 1857; one to J. H. and 
T. W. Dawson, at Newark, in the spring of 
1857; one to Julius S. Shailer, at Roxbury, 
Massachusetts, in the summer of 1857; anoth- 
er to the Chadwiclc Patent Leather Manu- 
facturing Company, at Newark, in February, 
1858, and one to R. Ward & Co., at Newark, 
in March, 1858. All these sales were made 
with the full knowledge and consent of Flan- 
ders, who owned largely in the capital stock 
of the American Leather Splitting Company, 
and acted in its behalf to exhibit these ma- 
chines and to procure the sale of them, and 
in fact set up and put into operation the 



four machines above mention oi that were 
sold at Newark. In March, 1858, Flanders 
procured Samuel Cooper, a patent solicitor of 
Boston, to solicit for him an English patent 
for a leather-splitting machine, containing 
the very improvements which were after- 
ward set forth and claimed in the letters 
patent of the United States, granted to Flan- 
ders and Allen, August 14, 1860. This Eng- 
lish patent was granted and sealed June 25, 
1858, to one William Edward Newton, an Eng- 
lish resident, who acted as Cooper's agent 
and who held the patent for Flanders* sole 
benefit. In July, 1858, Flanders sold another 
of these machines to William Pyle, of Wil- 
mington, Delawai'e, and in October, 1858, he 
entered into a written agreement to sell such 
machines on i»mmission for Pyle, who had 
then bought the exclusive rights under the 
Flanders and Marden patent for the states of 
Massachusetts, New York, and New Jersey. 
Before the year 1860, there had been in all 
about ten of Ihese machines sold and put 
in operation, of which, at the date of this 
trial, two at least were still in use, and the 
remainder had been continued in use for dif- 
ferent lengths of time from one to five years, 
and the machine sold by Flanders to Pyle, In 
July, 1858, was employed so constantly and 
efficiently that there were split by it on an 
average, from that time until July, 1861, 
some ten thousand hides per year. The ma- 
chines made and sold prior to 1860 were, 
however, not well constructed nor well pro- 
portioned. They needed constant repair, and 
underwent many alterations in their working 
parts to improve their mechanical operation 
and means of adjustment; but, nevertheless, 
no substantial change was ever made in the 
arrangement and mode of operation of the 
sectional roller and the rubber roller upon 
which it rested, after the first machine had 
been exhibited in successful operation at 
Newark, In the fall of 1856. In 1860, George 
H. Fox & Co. bought of William Pyle the ex- 
clusive rights secured by the Flanders and 
Maiden patent, within and throughout the 
state of Massachusetts, and a year or two 
afterward they also bought the exclusive 
rights imder the same patent for the state 
of New York, all of which they at a later 
date sold and transferred to the American 
Tool and Machine Company, which further 
secured to itself the same rights under the 
extension of that patent; and the bell knife 
leather splitting machines that have been 
manufactured and sold into use by these 
owners— who are tlie defendants in this case 
—have been greatly superior to the earlier 
machines in their mechanical construction. 
There was also testimony that, at the time of 
the trial, there were about forty of these 
machines In operation within the United 
States; that they were exi}enslve machines 
both tq construct and to keep in repair; and 
that the number of places in the country 
where they could be employed to advantage 
was comparatively few. The date of Flan- 
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doi-s* rtpplicatiou for tbe patent granted to 
him and AUen was April 11, 18G0., 

Baxter E. Peny and Alfred B. Ely, for 
plaintiffs. 
George L. Roberts, for defendants. 

SHEPLEY, Circuit Judge, [cbarging JuryJ 
This is an action brought by the American 
Hide and Leather Splitting and Dressing 
Machine Company, as plaintiff, against the 
American Tool and Machine Company and 
George H. Fox, as defendants, for an al- 
leged infringement of letters-patent of the 
United States, granted Aug. 14, 1860, to 
Joseph F. Flanders, the alleged inventor, 
jointly with one Enos G. Allen, to whom 
Flanders had assigned one-half of his inter- 
est prior to the issue of the letters-patent, 
which, by mesne assignments, are alleged 
to have passed to the plaintiff corporation 
before the date of the infringement com- 
plained of. The defendants do not deny, 
and for the purposes of this trial it is ad- 
mitted, that they made and sold one ma- 
chine embodying the invention described and 
claimed in the letters-patent declared on; 
and that, therefore, they have Infringed the 
plaintiff's rights, unless they have established 
by evidence one or more of the defences set 
forth in their special pleas, or have proved 
to the satisfaction of the jury one or more 
of the special matters in defence of which 
tlioy gave notice under the statute. The 
principal grounds of defence relied upon in 
this case are: First, that the Invention was 
In public use and on sale, with the knowl- 
edge and consent of the inventor, more than 
two years prior to his application for a pat- 
fiit; second, that he had abandoned the In- 
vention to the public prior to his applica- 
tion for a patent; and, third, that the same 
invention had been patented by him in Eng- 
land more than six months prior to his ap- 
plication for a patent in the United States, 
and had been Introduced Into public and 
common use within the United States prior 
to his application for a patent in the United 
States. 

Now, as to the first of these three grounds 
of defence, the act of March 3, 1839, modi- 
fied the law of patents as it existed under the 
net of 1S3G, and as it had previously ex- 
isted with regard to the public use of the 
invention prior to the application for a pat- 
ent. Since the act of March 3, 1839 (except 
in case of proof of abandonment to the pub- 
lic, or what perhaps would be a better term, 
dedication to the public, though I have used 
the words of the statute), no purchase, sale, 
or use of the Invention invalidates a patent, 
miless such purchase, sale, or use has been 
for niore than two years prior to the appli- 
cation for a patent; but a public use or sale 
of the Invention, with the knowledge and 
consent of the inventor more than two years 
prior to his application, does invalidate a 
liatent and make it void. The burden of 



(Case No. 302) AMERICAN 

proof is always on the defendant who sets 
up such prior sale or use; and he must show 
it to have been ^vith the knowledge and con- 
sent of the inventor, and to have been pub- 
lic in the ordinary way of a public use or 
sale of a machine, and not to have been a 
use for the mere purposes of experiment. 
But if it Is In public use or on sale with 
the consent or allowance of the inventor 
more than two years prior to his applica- 
tion for a patent, and not in use merely for 
the purposes of experiment, then, as I have 
already instructed you, the patent Is void. 
I shall have occasion to call your attention 
more particularly to this matter hereafter, 
when I come to refer to the special Instruc- 
tions which have been asked for In relation 
to some of the questions arising with regard 
to public use and to abandonment. In this 
view of the law, gentlemen, what is the tes- 
timony In relation to the public use and sale 
of this invention more than two years prior 
to the application? The date of the appli- 
cation for this patent Is April 11, 1860. 
About that, there Is no controversy. The 
question, then, under the first branch of de- 
fence, for you to consider. Is, whether this 
invention was In public use or on sale with 
the knowledge and consent of the Inventor 
prior to April 11, 1858. Such public use, 
within the statute applicable to this branch 
of the defence, may be by the Inventor him- 
self, of one machine, or by any other per- 
son, with his knowledge and consent or ap- 
proval. I do not Instruct you, as matter of 
law, that such public use or sale of one ma- 
chine would necessarily Involve it; but I say 
the jury are authorized, If they find one ma- 
chine to have been in public use or on sale, 
with the knowledge and consent of the in- 
ventor, more than two years prior to his ap- 
plication for a patent, to find that suificient 
to make the patent void. This Is distinguish- 
able from the "public and common use," 
which I shall have occasion to refer to here- 
after, and which makes a patent void If it 
continues for more than six months before 
the patent is applied for In this country after 
the Inventor has taken out one in England. 
That "public and common use" Is a different 
use from the "public use" referred to in the 
sixth section of the statute of 1839. 

It is not my purpose or intention, gentle- 
men, to recapitulate to you the testimony 
in this case, but only to call your attention 
to enough of the evidence, on either side, to 
enable you to understand the application 
to that testimony of the prindples of law 
which I shall state to you. The Flanders 
and Marden patent of Aug. 29, 1854, was ob- 
tained for the rotating knife, which has been 
explained to you and exhibited in the draw- 
ings and models. Under that patent, which 
passed through successive mesne conveyances 
into the possession of a corporation bearing 
the name of the American Leather-Splitting 
Company, to the titles of which the present 
plaintiff corporation Is the successor, the first 
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machine which was constructetl by the in- 
ventor, Flanders, originally contained only 
the application of this rotating knife to an 
old machine which was then in existence; 
and this first machine, as he constructed it, 
contained apparently no new device except 
that of the rotating knife; but before he 
conveyed his interest in this patent and in 
the machine, which was then in the process 
of maniifactm*e and perfection, to his sub- 
owners, and before they conveyed to the 
American Leather-Splitting Company, the 
device of the sectional rollers and the rublior 
roller, according to the testimony as I under- 
stand it, and as I understand It to be un- 
contradicted, was inserted in the machine 
wMch passed to them; and if I imderstand 
the testimony rightly, the American Lather- 
Splitting Company never made, never sold, 
never put on sale or exhibition, or had manu- 
factured, any machine that did not contain 
this device of the sectional rollers and the 
yielding elastic rubber roller upon which they 
rested. 

With th.e exception of the first machine 
which went Into Sibley's shop, in Hawley 
street, and which was never sold to the 
public, but was only being manufactured for 
the purpose of experiment, some time in the 
year 1855, I have failed to see any evidence 
in this case (you will judge, gentiemen) that 
any machine was ever made by Flanders, 
by his grantees, or by anybody under that 
patent, or was ever put upon sale or upon 
exhibition, which did not contain the device 
of the sectional rollers and the rubber roller, 
substantially as set forth in the subsequent 
patent of Aug. 14, 1860; that is to say, 
according to the testimony of witnesses ex- 
amined on the respective sides, the device 
of the sectional rollers, resting upon this 
rubber roller which had a fixed axis of revo- 
lution so as to embody the principle of 
adapting the under surface upon which the 
leather rested to the inequalities of the thick- 
ness of the leather to be split, so that, how- 
ever unequal the under surface might be, 
the upper surface should always be in a 
line parallel with the gauge-roller above it, 
so that the knife should cut from the leath- 
er a slice or layer or stratum, which should 
be of uniform thickness. I say, there is no 
question in this testimony, so far as I have 
seen, that this device of the sectional rollers 
with the rubber roller, thus put in for that 
purpose, was in every machine that ever 
was held out here to the public as a leather- 
splitting machine under the Flanders and 
Marden patent That does not make It cer- 
tain that this device passed by tifle to the 
American Leather-Splitting Company, or 
that it ever came by mesne assignments 
down to the present company, who are the 
successors to the titie of that company in 
the Flanders and Marden patent. It does 
not follow, because that device was in those 
early machines, that it ever came to the de- 
fendants, who own the rights under that 
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patent in two states, or in the state of 
Massachusetts, which is enough for the pres- 
€-nt inquiry. These defendants have no rec- 
ord titie. I instruct you that they have no 
record title to Flanders's Invention of this 
device under the conveyances which have 
been read to you. Flanders did not under- 
take to convey to those under whom they 
claim title any thing but what his patent of 
Aug. 29, 1854, described, and that was his 
lotating knife. But then, gentlemen of the 
jury, you are to inquire wliether he did or 
did not at the same time convey to them a 
machine embodying this device, and wheth- 
er he did or did not, as a stockholder in the 
American Leather-Splitting Company, and 
as their agent, under the patent and rigiits 
so conveyed to them, introduce to the pub- 
lic and put on sale and in public use a ma- 
chine embodying this invention, which he 
has described in the patent of Aug. 14. 
1860. And if you find that prior to April 
11, 1858, that corporation, with his l<.no%Yl- 
edge and consent or allowance, or that he 
himself, acting as the representative and 
agent of that corporation, sold one or more 
of these machines, embodying not only tJie 
invention which he had described in the 
Flanders and Marden patent, but al.so the 
device referred to in the first two claims of 
the patent of Aug. 14, 1860, and called hero 
the sectional rollers and rubber roller; and 
if you further find that the machine tlms 
put in public use and on sale prior to April 
11, 1858, was, so far as the invention of 
that device was concerned, an effective, op- 
erative, and useful machine; that is, that 
the machine successfully, for praetu-al use, 
split leath.er, holding it up to its proper posi- 
tion to be split by the operation of the de- 
vices described in the patent of Aug. 14^ 
1860, so as to retain the upper surface of iho 
leather in a line parallel with the cutting 
knife and so as to cut the upper portioa of 
the leather of a uniform thickness without 
regard to the inequalities in the thiclcuess 
of the under portion: then the patent ob- 
tained by him afterward for the invention 
of this device was void; and it would be a 
fraud upon the public, to whom ihosc ma- 
chines had been sold, and a fraud upon that 
corpcffation whom he had thus allowod to 
incorporate and sell this device In those uia- 
chines, for him to attempt to set up this 
patent against them. 

Much has been said to you about the rights 
and claims of the inventors. An Inveuior 
has no right to his invention at common 
law. He has no right of property in It 
originally. The right whicli he derivts is 
a creature of statute and of grant, aud is 
subject to certain conditions incorporated in 
the statutes and in the grants. If to-day 
you should invent an art, a process, or a 
machine, you have no right at couuuon law, 
nor Jiny absolute natural ri!?ht, to hold that 
for seven, ten, fourteen, or any i;ivon num- 
ber of years, against one who should invent 
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It to-morrow, without any knowledcro of j-our 
Invention, and thus cut mo and everybody 
else off from the ri«lit to do to-3uorrow 
what you have done to-day. Thero is no ab- 
solute right, or natural right at common 
law, that I, being the original and first in- 
ventor to-day, have to prevent you and ev- 
erybody else from inventing and using to- 
morrow or next day the same thin;?. But 
there Is a statutory right, a public grant of 
a monopoly, which does enable you or 
me to do this. If we are the original and 
first Inventors, the law .secure.s to us a mo- 
nopoly of the Invention for a given number 
of years, upon certain conditions; and one 
of those conditions is, that t\'e simll not put 
tliis invention on sale or in pulilic use. .md 
tlien, after the lapse of more tlian two years, 
treat as Infringers everybody else who has 
it in public use or on sale, and who may not 
have it by grant from us. The condition is 
no more inequitable than tlie grant it<!clf. 
The patentee gets his right to tlie patent, 
not on the ground of any inherent natural 
right which he has, or right at common 
law, but because he is entitled to it by the 
terms of the statute of tlie United ritates 
which ^ves It to him; and, therefore, he 
has no rights except In compliance with 
those terms and upon those couOUtions. 
Now, gentlemen, you will apply these iffln- 
ciples to the consideration of the testijuony 
in this case. You will consider, in the fir.<t 
place, whether these machines were put on 
sale or in public use prior to April 11, 3S0S; 
whether Flanders Imew it, and allowed It, 
or consented to it You will then consider 
whether the machines which iie had in use 
and on sale. If any, or which were put on 
sale and In public use prior to April 11, 
1858, with his consent or allowance, embrac- 
ed and embodied the devices and the inven- 
tion described in the letters-patent of Aug. 
14, 1860. If you find they did, yuu ^vill 
then consider whether those raacliines so 
put on sale or In public use vvere effecLive, 
operative, successful machines, competent to 
do the work which that invention was cal- 
culated and intended to perform; and then 
you will consider whether such maciiines 
were put on sale or into public use as mat- 
ters of profit and gain, or whether it was 
for the mere purpose of experiment and 
perfecting the Invention. 

I instruct you upon this point that If Flan- 
ders, with the consent of those to whom he 
had sold the Flanders and Marden patent 
for the rotating knife, or with the consent 
of the purchaser from them of a machine 
embodying that Invention, attached to that 
machine an invention which he had made 
separate and distinct from the invention de- 
scribed in that patent; and If he put it on 
for the mere purpose of experiment, to see 
whether it would work, and with the view of 
perfecting It as a separate Invention, and 
not for the purpose of rendering the ma- 
chine which had been sold perfect as an 



operative machine; that would not be su<^ 
a public use or sale aa would invalidate his 
patent, or deprive him of the right to a pat- 
ent In that view, gentlemen, you will take 
into consideration the testimony which has. 
been introduced to you. Is there or is there 
not any evidence in tliis case, that when 
these machines were exhibited in the tanning 
company's office, in Newark, New Jersey, 
when they were sold to the Chadwick Com- 
pany, to Bawson, and to Byron, any of these 
parties were informed by Flanders, who is 
testified here to have had intimate knowledge 
of all these sales and of the operation and 
ivorklng of these machines, that In purchas- 
ing them of the corporation which, then 
owned the Flanders and Marden patent, 
they were not obtaining the right to use the 
whole machine and all the devices embodied 
in It, or that there was any particular device 
attached to the machine for the mere purpose 
of experiment and test? What was the 
operation which was going on when Flanders 
was endeavoring to perfect that machine in 
these different workshops and factories in 
which he had placed it in use and on sale? 
Has It or has it not, been proved here that 
those machines were sold, in some Instances 
the sale not to take effect until ihe madiine 
was an effective working machine? Was or 
was he not, laboring to make those ma- 
chines under the Flanders and Marden pjit- 
ent operative and successfful? And was he 
or not, experimenting with a. view to make 
these maclilnes under that patent success- 
ful; or was he experimenting with a view to 
perfect another device and invention, in 
which none of the owners of those machines, 
Chadwick, Byron, Bawson, Shaller, or any of 
those grantees, was to have any right or in- 
terest? 

Language has beoi used by the court in 
regard to such use of a device, before the 
obtaining of a patent, which seems to me 
jiarticularly applicable to this case. I refer 
to the case of Sanders v. Ix>gan, [Case No. 
12,295:] "It is clear, therefore, that assum- 
ing that Sanders was the sole inventor of 
the machine as perfected in 1845, with Jus- 
tus's assistance, yet that he was not entitled 
to a patent for the same. The evidence 
established a clear case of abandonment; 
and, moreover, that the Invention was pub- 
licly used, with the knowledge, consent, and 
approbation of the complainant more than 
two years previous to his application for a 
patent The allegation that these machines 
were made and incorporated into so many 
mills all over the country for the purposes 
of experiment, is too absurd to be enter- 
tained for a moment." Now, Is it or is it 
not true in this ease, that wherever thfr 
Flanders and Marden machine was used, 
wherever it was exhibited, and wherever it 
was sold, there was attached to it the inven- 
tion or device described In the patent of 
Aug. 14, 1860? I do not understand that there 
in any controversy on that point I have 
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not heard any evidence tlmt any machine 
was over set up, sold, exhibited, or put in 
use, whicli did not contain this device, with 
one single exception. It is claimed on the 
part of the plaintiff that all the machines did 

' not contain this device in the manner re- 
ferred to In the second claim of the patent 
of Aug. 14, 1S60, because it is contended that 
a perpendicular plane which would pass 
through the axis upon which the rubber roll- 
er revolved would be coincident with the 
perpendicular plane which passed through 
the axis upon which the sectional rings re- 
volved; while, on the part of the defendants, 
it is contended that in some of the ma- 
■chines, if not in all of them, which were 
thus sold, the perpendicular planes passing 
through the respective axes of the rubber 
roller and the sectional roller were not coin- 
■c J dent. In the one case, the two cylinders 
would be the one directly over the other; 
in the other case, they would be at an 
single, metre or less. That is a question upon 
which you have testimony here from the 
different parties; it has been very fuUy and 
ably commented upon by the respective 
■counsel, and therefore it is unnecessary for 
me to recapitulate. 

Then the next question is: If these machines 
were thus put upon sale and into use, were 
they constructed so as to operate success- 
fully? Mr. Sliailer, one of the witnesses, for 
instance, testifies that he used one of them 
for a number of years; that it had every- 
tliing in it which it has now, and was as 
4;ood a machine as it is now; that he split 
leather with it for himself, and took leather 
in to split by it He says: "When we first 
had it, the two axes were nearly in the same 
perpendicular plane. Afterward, we altered 
the axes to^vard an inch apart from each 
other; namely, the plane of the axis of the 
sectional roller an inch from the plane of the 
axis of the rubber roller. After exhibiting 
it several weeljs, we sold one machine. Aft- 
er we made these alterations, the machine 
worked as well as the machine now does. 
The one sold to the Chadwick Company," 
he says, "worked admirably. Whenever the 
knife was in proper position, we did split- 
ting as well as it could be done. The ma- 
■cliine has been but very little improved 
«ince." Several other wltnessess have testi- 
fied as to the amount and quality of the work 
that the machine did. But there is another 
matter which it is proper for you to consider, 
na affecting the question whether this was 
a successful and operative machine, work- 
ing well; and that is this: It is claimed on 
the part of the plaintiff, that, although these 

. machines may have embodied the devices 
<lescribed in both these patents, the machines 
whicli were put on sale and in public use 
were not perfect machines; that perfection 
had not been attained; and that they were 
l)nt on sale in a crude and unfinished con- 
-dition, for experiment. It is not for you to 
•consider upon this point whether this whole 



machine used for splitting leatlier was or 
was not a perfect machine in the sense in 
whidi "perfect" is usually understood. You 
are to consider whether the madiine, so far 
as it covers these devices, was or was not 
a perfect machine, so far as these de- 
vices are concerned. You are to consider 
whether it was perfect in the sense that 
it embodied a completed invention, and 
not whetiier It was perfect in mechanical 
ex3Cution, as you might expect a machine to 
be in its most highly finished state of me- 
chanical perfection. A perfect machine, in 
that sense of the word "perfect," means a 
perfected invention; not a perfectly con- 
structed machi&e, but a machine so con- 
structed as to embody all the essential ele- 
ments of the invention, in a form that would 
make them practical and operative so as to 
accomplish the result But It is not neces- 
sary that it should accomplish that result 
in the most perfect manner and be in a con- 
dition where it was not susceptible of a 
higher degree of perfection in its mere me- 
chanical construction. If, therefore, you find 
that prior to April 11, 1858, this machine 
was put in pubUc use and on sale, with the 
consent and allowance of Flanders; if you 
find that it did embody the devices and in- 
vention described in the patent of Aug. 14, 
1860; and if you find that it embodied all 
of that invention in a form that was prac- 
tical, operative, and useful: then it is a bar 
to this patent, and the patent is void. 

The next ground of defence is an alleged 
abandonment to the public. That does not 
differ very materially, so far as its applica- 
tion to this case is concerned, from the ques- 
tion of public use and sale, except that the 
abandonment to the public, in the sense in 
which it is here used, need not be two 
years before the date of the application for 
tiie patent: it may be afterward, although 
the presumption always is against an aban- 
donment to the public by a patentee after 
he has applied for his patent But he can 
^o so; he can do so within two years; he 
can do so at any time. It is a matter that 
may be proved, but it is never to be pre- 
sumed. A person is sometimes said to have 
abandoned his invention when he gives up 
the idea; abandons it in the popular sense; 
relinquishes the intention of perfecting his 
invention, so that another person may talce 
up the same thing and become the original 
and first inventor. But that is not the kind 
of abandonment that is referred to here. 
There is another kind of abandonment; and 
that is where a party, having made an in- 
vention, allows the public to use it, with his 
knowledge and consent; allows it to be in- 
corporated into other machines with his 
knowledge and consent, and to be used by 
anybody without objection; as, for instance, 
if you should invent a machine, put it into 
public use and sell it to everybody who 
chose to buy it, and if you should attach 
to that machine another invention of yours. 
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and allow everybody who chose to buy that 
and UBe 11^ without objection on your part, 
with your consent, with your permission, 
with your allowance, not for the mere pur- 
pose of experiment, but for the purpose of 
profit and gain, that would be an abandon- 
ment of it to the public; and you could not 
afterward rightfully, honestly, honorably, 
legally, take out a patent for that inven- 
tion. "The question arises upon this pro- 
vision, then, whether the particular pur- 
chase, sale, or prior use may of itself, un- 
der some circumstances, furnish proof of 
abandonment to the public, or whether such 
an abandonment must be proved by other 
cases, or by other evidence dehors the par- 
ticular purchase, sale, or prior use, that 
happens to be in question. The obvious con- 
struction of the act Is, that a purchase, sale, 
or prior use before the application for a 
patent, shall not Invalidate it, imless It 
amounts to an abandonment to the public; 
a purchase, sale, or prior use shall not have 
this effect, per ee, but. If connected with 
facts which show an abandonment to the 
public, or If it has been for more than two 
years prior to the application, It will have 
this effect" Curt Pat (Ed. 1S67,) pp. 417, 
418, § 393: I read this to you, because these 
are not merely the words of the text-writer, 
but the exact words of the decision of the 
court as to the construction of this clause 
of the act of 1839. Tlie other ground of de- 
fence set up here Is, that this invention had 
been patented in England more than six 
months prior to the application for a patent 
In the United States, and had been intro- 
duced into public and common use in the 
United States prior to that applica- 
tion. Upon that I am requested by the 
plaintiff's counsel to Instruct you that "sec- 
tion 6 of the act of 1839 must be construed 
In connection with section 7 of the same act, 
and that the purchase, sale, or prior use 
named in section 7 differs from the public 
and common use named in section 6, or else 
the two are incompatible." That alterna- 
tive I need not put in; but I give you the 
Instruction, that the "public and common 
use" in the sixth section which has been 
read to you, and which applies to public and 
common use prior to the application for an 
American patent where there Is an English 
patent procured by the Inventor more than 
six months prior to the application for an 
American patent Is a different use from the 
"public use" which I have already ex- 
plained to you, and which, having obtained 
for more than two years prior to the appli- 
cation, voids the patent 

This "public and common nse" prior to 
the application In this country, In the case 
of a foreign patent procured by the inventor 
more than six months before his application 
here, must be something more than tJie 
mere use of one machine or more by the in- 
ventor himself, In public, or by other per- 
sons with his consent and allowance. The 



Invention must have passed into general 
use in the community. To invalidate a pat- 
ent upon the ground of a prior EngUsh pat- 
ent the use of the thing patented must not 
only be public within the United States, but 
must be a common and general use by the 
community. There is an obvious reason in 
my mind for this distinction, which existed 
in tlie statute in force np to the act of July 
8, 1870, but which does not now exist, be- 
cause the time has been extended to two 
years, and the word "common" has been 
stx'iclven out In order now to void a patent 
upon the ground of a prior patent in Eng- 
land, the invention must have been in •pvb- 
lie use two years prior to the application 
here, although it is not required to be in 
common use; but this law was not in force 
before the act of July 8, 1870, and is not ap- 
plicable to this case. This case Is to be de- 
cided npon the construction of the statute of 
1839; and I Instruct you that the use re- 
ferred to in the sixth section of that act 
must be a general use as well as a public 
use; it must be a common use as well as a 
public use of the invention which is to void 
the patent in the United States, if it has 
been prior to the application here, in case 
there has been a patent tal^en out In England 
by the patentee more than six months be- 
fore his application here. What would be 
a common use, however, must be considered 
with reference to the device Invented or the 
thing patented. What would be a passing 
into common use of one Invention might be 
a very different thing from what would be 
a passing Into common use with regard to 
another invention. For instance, a hotel 
annunciator might be an Invention applica- 
ble to hotels alone, and useless for any other 
purpose. Such an Invention could never 
come into common use in the community In 
the sense in which a friction-match or a 
paper-collar would, or any other device or 
Invention which was Intended to be used 
by the community. You might therefore, 
In the case of the aummelator, consider its 
use. In a very few In-stances, a common use, 
as compared with what would be a common 
use of a thing designed for the use of every 
person. So there might be an Invention ap- 
plicable to only one species of manufacture; 
and If there were only three manufactur- 
ers of that particular article In the United 
States, and each one of these three publicly 
used the Invention, and if they were the 
only persons who would be likely to use, or 
whose business would require them to use, 
such an invention, you might be Justified in 
finding that that invention had passed into 
public and common use when it became uni- 
versal with all the persons or in all the 
manufactories for whose use the invention 
was designed. 

And I instruct you further, that if an in- 
ventor obtained an English patent more than 
six months before he made his application 
in the United States for a patent for the 
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same invention, and a:Cter it had been pat- 
ented abroad and prior to the application 
here, tliat invention passed into public and 
common use in this community so as to be- 
come a part of the manufactures of this 
country, then whether the persons through 
whom it had been introduced here had de- 
rived their information of it from the Eng- 
lish patent, or had invented it themselves, 
or had derived it from the first inventor him- 
self, the patent would be void. The stat- 
ute was intended to rec[uire the patentee to 
use reasonable diligaice and to fix a proper 
time within which he must make his appli- 
cation, in justice to the public; so that an 
invention which has been patented abroad, 
ai^ has become a matter of public notoriety, 
and of common knowledge among persons 
engaged in that art or manufacture, shall 
not pass into the commerce of the country 
and into common and daily and public use 
by the community, and then, after the lapse 
of any length of time, the party go on and 
obtain a patent and prc^ecute the whole 
community as infringers. Congress has, with 
propriety, fixed a time which they consider 
reasonable for the exercise of diligence in 
this matter; and, if you find that this In- 
ventor allowed that time to pass by, and 
that this invention had been introduced in- 
to public and common use, into general use 
in the community, then this patent is void. 
And in determining what is common and 
general use, you have a right to take into 
consideration the nature of the machine, the 
effects which it is designed to produce, and 
the number of persons or of manufactories 
likely to use it, so as to determine whether, 
in view of all the devices which constitute 
the characteristics of the Invention, and 
the uses to which it can be, and is designed 
to be, applied, the use is a general and com- 
mon and public use, or a private, special use, 
under a particular grant or license. 

I have said, gentiemen of the jury, that I 
do not intend to recapitulate the testimony 
in this case. These questions of fact it is 
your province to determine; and I do not 
wish you to consider any thing I have said 
as Intended to influence you in your deter- 
mination of them. I am only endeavoring to 
give you the principles of law which are 
to guide you, and which you are to apply to 
the consideration and determination of these 
questions of fact It Is for you to find 
whether, upon the testimony, there has been 
this public use and sale or not; whether 
it has been for the length of time, under the 
circumstances and conditions which I have 
previously stated to you. It is for you to 
find whether there has or has not been this 
abandonment or dedication to the public; 
and it is for you to find whether or not this 
invention had been introduced into public 
and common use prior to the application for 
a patent, in this country, under the condi- 
tions which I have stated to you in relation 
to the English patent Whether the Englisli 
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patent is or is not for the same Invention, 
you have had the testimony of experts, and 
you will have the drawings and models be- 
fore you. The conflict apparent in the tes- 
timony upon that point relates principally 
to one question, and that is, the practicabili- 
ty of making an operative, effective machine 
by the aid of the specification and drawings 
of the English patent Now it is not neces- 
sary, in order to make a patent valid, that 
the patentee should so make the drawings 
in his patent that they coxild be used for 
working-drawings, or that a machine made 
in accordance with the exact scale of the 
drawings, which accompany the patent in 
the patent office, either in England or in 
this country, should be an operative ma- 
chine. It is necessary, however, that the 
patentee should so describe his Invention 
that a mechanic skilled in the art to which 
that invention relates would be able by the 
aid of the description and drawings of the 
patent to embody that invention in a practi- 
cal, operative, efficient and effectual form. 
That is aU that is necessary; and, there- 
fore, if you find, upon a critical examination 
of these drawings, that there axe some slight 
differences in distance, or in proportion, 
which, if exactiy carried out upon the same 
scale, in a machine constructed according to 
the patent would require modification in 
order to make the machine operative, that 
does not affect the question. You are to 
consider whether, in the light of the testimo- 
ny which has been introduced to you, on 
both sides, the English patent does or does 
not embody what is In the American patent, 
striking out of consideration those claims in 
the respective patents, which are not in is- 
sue here, and whether, so far as relates to 
that invention which Is in issue here, they 
are or are not identical. 

I am requested by the plaintiff to give you- 
the following instructions: 

I. "If the defendants give notice of spe- 
cial matter in defaice imder the general 
issue, and rely upon any prior knowledge or 
use of the thing patented which the statute 
may contemplate as a defence to the action, 
they must give the names and places of 
residence of those whom they intend to 
prove had any such knowledge, and where 
such use was had." I have already ruled 
upon this point; and I instruct you, that, 
upon the pleadings In this case, there being 
no question made that the plaintiff's pat- 
entee was the original and first Inventor, 
and the prior use relied upon being a prior 
use only by the inventor himself, or under 
his license, it is not necessary, in the statu- 
tory notice, to give the names of the persons 
using, or the places where used. I there- 
fore decline to give you the first instruction 
requested by the plaintiff. In the construc- 
tion I give to the statute, when a party 
gives notice of special matter of defence un- 
der the general issue, and in that notice sets 
up priority of invention and of use by oth- 
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era, for the purpose of showing that the 
patentee was not the original and first in- 
ventor, he must in his notice spedfy the 
names of the persons using, and the place 
where used; but if the prior use relied on 
be a use by the inventor, or by persons with 
his consent or allowance, then it is not nec- 
essary to notify him- of the names of the 
persons using the invention, or of the places 
where used. 

II. The second Instniction asked for is, 
that "abandonment means a general aban- 
donment to the public, and must be shown 
affirmatively and positively as affecting the 
interest of the party." I give you that in- 
struction, saying here, that, in the sense in 
which "abandonment" is used in this con- 
nection, It is dedication to the public; a ^v- 
ing up of the claim to monopoly in the in- 
vention: and it must be shown affirmative- 
ly. The burden is upon the defendants. 

m. The next instruction which I am re- 
quested to give you is, that " 'use and on 
sale with the consent and allowance of the 
Inventor,' means use and sale of the per- 
fected invention, and not its use in an imper- 
fect and inchoate and experimental condition. 
If, therefore, in this case the use prior to 
April 11, 1858, would seem to be that of an 
invention not perfected, which the inventor 
was striving to make perfect and practical, it 
would not be such a use as would work for- 
feiture, but would be considered experimental 
only." One portion of that Instruction I 
give you. I do not give you the inferences 
which are drawn from it "Use and sale 
with the consent and allowance of the in- 
ventor," does mean use and sale of the per- 
fected invention, and not of the invention in 
an. Imperfect, inchoate, and experimental 
condition. But then, gentlemen, you must 
distinguish between the Invention and the 
machine which embodies It The invention 
may be perfect and the machine which em- 
bodies that invention and several others 
may be an Imperfect machine. In this in- 
stance, the Imperfection of the rotating 
knife, which was the subject of another in- 
vention in these machines, would not have 
made this invention imperfect Suppose that 
the machine had had a badly cutting knife, 
or that in consequence of the imperfection 
of the jaws which held the knife in place, 
there had been so much friction that the 
knife did not operate, it would not be for 
your consideration here. You must apply 
this Instruction to the devices and mechan- 
ism which are the subject of the invention 
In this patent, and not to the machine em- 
bodying several other inventions. So far, 
then, as relates to this invention, the pub- 
lic use and sale referred to must be of the 
perfected Invention, and not of an experi- 
ment or for the purposes of experiment, or 
In a merely eixperimental form. 

IV. The next instruction requested is, that 
"the putting of a device Intended to improve 
the working operation of a patented machine 



upon such machine, when sold, would not 
necessarily be such sale of the device as 
would work abandonment and forfeiture of 
right to a patent, but might well be put on 
for experimental piuT)oses, and especially 
-Where such is the best if not the only, means 
for the Inventor to test the practical utility 
of the device." I give you that substantial- 
ly. I give it to you in these words: The 
putting of a device intended to perfect the 
working operation of a patented machine 
upon such machine, when sold, would not 
necessarily imply that the patentee intended 
to abandon it to the public, or to put it In 
public use or on sale. But that is a question 
of fact purely, for your determination. 
"Whether he put it on merely for the purpose 
of experiment or put it on and sold It with 
the rest of the machine, for gain and profit, 
and let it go into public use, is a question of 
fact for you to determine. 

V. The next Instruction asked has reference 
to the sixth section of the act of 1839, and 
I have ah-eady given it to you. 

VI. The next is as follows: "Without re- 
gard to section 7. of the act of 1839, if the 
English machine, as shown, would require 
experiment and change in regard to the ad- 
justment of the parts, in order to bring It to 
the perfection- of the American machine, as 
shown, the English patent will not be allow- 
ed to work forfeiture of the American pat- 
ent" I do not give you this instruction in 
the words in which it is requested, because 
I think It is ambiguous. I do, however, in- 
struct you, that if the English machine Is 
shown to have required further invention to 
make It a practical and operative machine, 
and to embody the same invention which is 
described in the American patent, it would 
not work a forfeiture of the American pat- 
ent I do not say that if the English ma- 
chine would require change or adjustment 
of its parts, it would not work such forfei- 
ture; because a change or adjustment of its 
parts might have nothing to do with the 
question of Invention. But If you find that 
in the English machine there was the same 
device, the same combination of elements to 
produce the same results in the same mode, 
so that there was an identity of Invention, 
then it is immaterial whether It did or did 
not require more adjustment of parts or me- 
chanical perfection to make it work as well 
or better than the American machine. 

VII. The next instruction I am requested 
to ^ve you Is, that "it is not the policy of 
the law that an American inventor shall fare 
worse in his application for an American 
patent, by reason of his having previously 
obtained a foreign patent for the same in- 
vention, and the same having been published, 
than if the same thing had been patented 
abroad by some other person." I decline to 
give you that, upon the ground that it Is not 
the duty of the court to instruct you as to 
what the policy of the law is, but only as to 
its construction. 
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I am also requested on the part of the de- 
fendants to instruct you: 

1. "If the jury find that more than two 
j'ears prior to the applica.tion of Flanders 
for the patent declared on, one machine em- 
bodying the invention set forth and claimed 
therein had, with his knowledge and consent, 
been sold or openly and publicly used by 
even one other person, he thereby forfeited 
his right to the patent" I give you that in- 
struction, with the qualifications which I 
have already stated, and which are, that ex- 
perimental use, or use to test it for the pur- 
pose of experiment, or for the mere purpose 
of perfection, not for gain or profit, and with 
no intention to put it into public use for any 
other purpose than experiment, is not the 
public use contemplated by the statute. 

2. "If the jury find that more than two 
years prior to the application of Flanders 
for the grant of the patent declared on, one 
or more machines embodying the invention 
set forth and claimed therein had been sold 
and publicly used with his knowledge and 
consent, and if the jury further find that 
such sale and public use was caused or per- 
mitted by the said Flanders for the sake of 
pecuniary gain and profit directly or indirect- 
ly to himself, the same was incompatible 
with any use for the sake of experiment or 
trial of the machine, with the view of testing 
or perfecting it, which the law would allow, 
and the patent Is therefore void." I do not 
give you that instruction in those words, 
because it combines a question of law and 
fact. Whether it is incompatible with the 
purpose of experiment or not, is a question 
not for me to determine. But I give it to 
you in this form: If the jury find that more 
than two years prior to the application of 
Flanders for the grant of the patent de- 
clared on one or more machines embodying 
the invention set forth and claimed therein 
had been sold and publicly used with his 
knowledge and consent, and If the jury fur- 
ther find that such sale and public use was 
caused or pennitted by the said Flanders for 
the sake of pecuniary gain and profit directly 
to himself, and not merely for the sake of 
experiment and trial, with the view of per- 
fecting the invention, then the patent Is void. 

3. "If the jury find that more than two 
years prior to the application of Flanders for 
the patent declared on one or more machines 
embodying the invention set forth and 
claimed therein were sold by him, or with 
his knowledge and consent, to be publicly 
used by the purchasers thereof in their ordi- 
nary and proper business, and that such ma- 
chines were then capable of useful opera- 
tion, when skilfully managed, and were 
thereupon in fact publicly put into useful op- 
eration by the said purchasers, such a sale 
and use worked a forfeiture of Flauders's 
right to the grant of a patent for the said 
invention." That instruction I give you. 

4. "If the jui7 find that more than two 
years prior to the application of Flanders for 



the patent declared on one or more machines 
containing and embodying the invention set 
forth and claimed therein had been sold by 
him, or with his knowledge and consent, and 
if they also find that the said machine or ma- 
chines after such sale were put into useful op- 
eration by the purchaser or purchasers there- 
of more than two years prior to the said ap- 
plication, the forfeiture of Flanders's right 
to the grant of the said patent would not be 
avoided or removed by any alteration, mod- 
ification, or improvement In the mechanical 
construction or mode of operation of the said 
machine or machines, which may have been 
made between the time of such sale and of 
such useful operation, provided that when so 
put into use and operation they continued 
to embody the said invention." I do not 
give you this instruction in the exact words 
in which it is asked, because I have already 
instructed you upon this subject, carefully 
distinguishing, what I do not think this so 
fully distinguishes, such modifications as 
amount to structural changes from such mod- 
ifications as amount to mere mechanical per- 
fection of the machine. 

5. "If the jury find that more than two 
years prior to the application of Flanders 
for the patent declared on one or more ma- 
chines embodying the invention set forth and 
claimed thereim were sold by him, or with 
his knowledge and consent, to be used by 
the purchasers thereof freely and openly In 
their regular business, and if the jtu^ further 
find that the said machines were thereafter 
in fact put into useful operation by the said 
purchasers, the said patent Is Invalid, even 
if the said machine or machines so sold were, 
before being put Into useful operation, modi- 
fied, altered, or Improved, in their mechan- 
ical construction or mode of operation in 
respect to any parts thereof not claimed as 
new in the said patent" I give you that 
instruction, sul>stantially, In these words: 
If you find that more than two years prior to 
the application of Flandera for the patent 
declared upon, machines embodying the in- 
vention set forth and claimed therein were 
sold by him, or with his knowledge and con- 
sent, to be used by the purchasers, and were 
freely, openly, and publicly put into useful 
operation by them, the patent is Invalid 
without regard to any such modification, 
alteration, or improvement in the other parts 
of the machine which did not embody any 
part of this invention and were not claimed 
as new In this patent 

6. "If the jury find that the English patent 
granted to Newton, April 27, 1858, was so- 
licited and procured at the instance and re- 
quest and for the benefit of the said Flanders, 
and that the specification and drawings there- 
of set forth substantially the same mechan- 
ism, arranged to operate in substantially the 
same mode as the mechanism set forth and 
claimed in the patent declared on, and If 
the jiu-y further find that prior to the ap- 
plication of the said Flanders for the grant 
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of the said letters-patent declared on, one or 
more machines embodying the invention 
therein set forth and claimed had been open- 
ly and regularly used by others in the ordi- 
nary prosecution of the business of splitting 
leather in a leather manufactory "within the 
United States, then the said invention had 
been introduced into public and common use 
within the meaning of the statute in such 
case made and provided, and the said Flan- 
ders was thereby debarred from obtaining 
and receiving a valid patent for the same." 
I do not give you that instruction, because I 
have already stated to you that the "public 
and common use" mentioned in the sixth 
section of the act of 1839 is a different use 
from the "public use" mentioned in the sev- 
enth section, and this instniction seems to 
contemplate the identity of the two. 

7. "If the juiy And the facts in respect to 
the English patent to be as set forth in the 
sixth instruction prayed for, and the jury 
further find that within the United States, 
prior to the application of the said Flanders 
for the grant of the letters-patent declared 
on, machines embodying the invention there- 
in set forth and claimed had been put and 
continued on sale to the public, and some 
of them had been actually sold to the public 
and put into open, continuous, and ordinary 
use by the purchasers thereof, then the said 
Invention had been introduced Into public 
and common use within the meaning of the 
said statute, and the said patent declared on 
Is invalid." I have given you, gentlemen, 
what amounts very nearly to the instruction 
requested here, and I think it supersedes 
the necessity of my giving you this, be- 
ttiuse I have given to you full and general In- 
Btmctlons as to what would constitute com- 
mon use, and have stated to you that you 
had a right as a question of fact, in deter- 
mining what amounted to common use, to 
consider the nature of the device, and result 
intended to be effected by the Invention and 
the machine which embodied It, the number 
of persons In the community or of manu- 
factories who might use It, and that there 
might be a common use of one Invention 
which would be a very specific, restricted, 
and special use of another, 

8. "If the jury find the facts In respect to 
the English patent to be as set forth In the 
sixth Instniction prayed for, and if the jury 
further find that within the United States, 
and prior to the application of the said 
Flanders for the grant of the said patent 
declared on, machines embodying the Inven- 
tion therein set forth and claimed had been 
put and continued on sale to the public, and 
had In fact been sold to the public in num- 
bers sufficient to supply the public demand 
for the same, and had thereupon been put 
Into open and ordinary use by the purchasers 
thereof, then the said invention had been 
thereby Introduced Into public and common 
use Avlthln the meaning of the statute In such 
case made and provided, and the grant of 
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a valid patent therefor was prevented." I 
give you that Instruction, omitting the words 
"open and ordinary use," and substituting 
the words "public and common use" for 
them. 

9. "In determining how many such ma- 
chines were sufficient to supply the public 
demand for the same at any time prior to 
the said application, the jury may prop- 
erly take into account the character of the 
machine itself in respect to its cost of con- 
struction, the expense of purchasing and of 
running it, the number of men then having 
sufficient knowledge and skill to operate It 
effectively, and the number of places in the 
country where It could then have been profit- 
ably employed." I have already instructed 
you that you were entitled to take those ele- 
ments into consideration In determining what 
constituted the "common use" of this Inven- 
tion. 

10. "If the jury find that, prior to the 
application of the said Flanders for the pat- 
ent declared on, machines embodying the 
invention set forth and claimed therein, and 
so constructed as to be capable of useful 
operation, were by others, with the said 
Flanders's knowledge and consent, put and 
continued on sale, and in fact sold and put 
into public use, and If the jury further find 
from the acts and declarations of the said 
Flanders that he Intended to give to all 
purchasers of the said machines the free and 
unrestricted use of tho said invention em- 
bodied therein, and to allow the sale and 
public use of the said machines to be con- 
tinued by others without any claim on his 
part of any adverse right to the said Inven- 
tion, then he could not afterward resume 
his original rights in respect thereto, nor ob- 
tain a valid patent" I give you that In- 
struction. That is to say: If you find, as 
matter of fact, that Flanders had once dedi- 
cated this Invention to the public; had aban- 
doned it, and allowed it to be made and sold 
and to go into public use with the other in- 
ventions embodied in the machine; It would 
not be competent for him to resume his 
original right to It. If a person has once 
abandoned his invention or dedicated it to 
the public, then, as a matter of law. It has- 
gone from him, and he has no power of 
revocation or resumption. 

11. "If the jury find that, prior to the ap- 
plication of Flanders for the patent declared 
on, he assigned, gave, or surrendered to oth- 
ers his rights to take a patent for the In- 
vention set forth and claimed therein, and 
that he In fact did not secure a patent for 
the benefit of those to whom he had so as- 
signed, sold, or surrendered his said right, 
but acquiesced in and encouraged the sale 
and public use by them and their vendees 
of machines embodying the said Invention, 
and that such machines were In fact, by those 
to whom the said Flanders had so assigned, 
sold, or surrendered his said right, sold, and 
by their vendees^put into open and ordinary 
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use with his, the said Flanders's, knowledge, 
and consent, and if the Jury further find that 
the said Flanders did not intend to apply 
for a patent to secure the said invention for 
his own benefit, and did intend to give the 
free and unrestricted use of the said inven- 
tion to all purchasers of the said machines, 
then it was such a dedication and abandon- 
ment to the public as he could not after- 
ward recall or revoke, and the said patent 
is void." I decline to instruct you that any 
specific state of facts would in law amount 
to abandonment, but I give you what is sub- 
stantially this instruction. I have told you 
what would constitute abandonment; and I 
repeat to you, that if Flanders put this de- 
vice upon these machines, without the in- 
tention of obtaining a patent for it, and al- 
lowed them to go out to the public, and to 
come into public use, so that whoever bought 
one of these machines embodying this de- 
vice and invention had a right to use it 
without objection on his part, these are facts 
from which the jury, if they choose, have a 
right to presume a dedication to the public. 
Abandonment or dedication to the public 
is a question of fact for the jury to de- 
termine, not for the court; and I instruct 
you, that, if you find the state of facts to 
be as set forth In this instruction asked for, 
yon have a right to find that Flanders aban- 
doned Ms invention to the public, without 
instructing you that that follows as a mat- 
ter of law. 

12. "If the jury find that, prior to the ap- 
plication of the said Flanders for the patent 
declared on, the invention therein set forth 
and claimed was, with his knowledge and 
consent, embodied in leather-splitting ma- 
chines so as to be usefully operative there- 
in, and that such machines were, with hl& 
Icnowledge and consent, put and continued 
on sale to the public, and some of them ac- 
tually sold to others and put into open and 
ordinary use, and if the jury further find 
that the said Flanders intended to give to the 
public the free and unrestricted right to con- 
tinue the sale and use of such -machines, he 
thereby forfeited his original right to the 
grant of a patent for the said invention." 
I give you that instruction, adding only one 
word: "And that such machines were, with 
his knowledge and consent, put and con- 
tinued on sale to the public, and some of 
them actually sold to others, and put into 
open and ordinary and public use." 

It is unnecessary that I should incumber 
you with a minute statement of the several 
issues of fact which are presented by the 
pleadings in this case. You will, therefore, 
consider the plea of the general issue, and 
under it the special defences set forth in the 
notices, and you will be prepared, when you 
come in, to answer to the court these ques- 
tions: 

First, Whether or not the invention was in 
public use and on sale, with the knowledge 
and consent of the inventoi*, more tlian two 



years previous to his application for the pat- 
ent in issue. 

Second, Whether or not the inventor had 
abandoned his said invention to the pubUc 
prior to his application for the said patent. 
If you find that his invention was in public 
use and on sale, or that he had abandoned 
it in accordance with the instructions which 
I have previously given you, it is unnecessarj' 
for you to consider the other issue; but If 
you should not so find, then you will con- 
sider the special plea, and be prepared to 
answer: 

Third, Whether or not the said invention 
had been patented in England by the said 
inventor more than six months prior to his 
application for the United States patent here 
in issue, and whether or not the said inven- 
tion had been introduced into public and 
common Tise within the United States prior 
to his said application for the said United 
States patent. 

The jury found for the defendants; and, 
upon being interrogated by the court, an- 
swered each of the foregoing questions in the 
affirmative. 

[NOTE. So far as ascertained, tliere are no 
other cases reported prior to 1880 involving this 
patent.] 



Case No. 302a. 

AMERICAN INS. CO. et al. v. CANTER. 

[1 Pet. (2C U. S.) 516. note.] 

Circuit Court, D. South Carolina, 

Treaties— Ceded Territokt — Legal Status op 
Florida — Federal asd Territorial Courts- 
Conflicting JllRISDIOTTOS. 

[1. The right of the United States to acquire 
territory by cession from a foreign sovereitmty 
is incidental to the treaty-mnliingpower, and the 
government of such acquisition is left to the 
legislative power of the Union so far as that 
power is controlled by treaty; but the govern- 
ment and laws of tiie United State.s do not ex- 
tend to such territory by the mere act of ces- 
sion, for the laws, rights, and institutions of 
the territory so acquired remain in full fon-e 
until rightfully altered by the new government.] 

[See note at end of case.] 

[2. Act May 2G, 1824, (4 Stat. 45.) providing 
that each of the superior courts of the territory 
of Florida shall have the same jurisdiction 
within its limits, "in all cases arising under the 
laws and constitution of the United States." 
which by the act of September 24. 1781). § 10, 
(1 Stat. 77,) was vested in the court of the dis- 
trict of Kentucky, restricts the jurisdiction of 
the superior courts to "cases arising under the 
laws and constitution of the United State."?." 
and does not include causes for salvage arising 
on wreck of the sea, whioli are left to be admin- 
istered under the laws of the terriioiy.] 

[See note at end of case.] 

[3. Act March 30, 3822. § 5, (3 Stat. 655.) 
establishing a territorial government for Flor- 
ida, with a legislative council, with "power to 
alter, modify, or repeal the laws which may be 
in force at the commencement of this act," pro- 
vided that "the legislative powers shall extend 
to all rightful subjects of legislation, but no 
law shall be valid which is inconsistent with the 
constitution and laws of the United Ktate.s." 
Held, that jurisdiction of salvage i-ases wns a 
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rightful subject of legislation, and that the ter- 
ritorial legislature had the right to create a 
municipal court with jurisdiction of such cases.] 

[See American Ins. Co. v. Johnson, Case No. 
303, note.] 

[See note at end of case.] 

[4. An action to set aside a sale of wrecked 
property, directed by a territorial court of Flor- 
ida to satisfy demand for salvage, on the ground 
that the court was without jurisdiction, is not 
s. onse "arising under the laws of the United 
States," although the validity of the sale de- 
pends on the legality of powers exercised by 
the territorial court, which depends on powers 
vesfed in the territorial legislature, which final- 
ly depends on acts of congress. Osborn v. Bank 
of U. S., 9 Wheat. (22 U. S.) 738, not followed.] 

[5. The judicial acts of the United States did 
not become laws in the territory of Florida un- 
der the act of March 30, 1822, § 9. (3 Stat. 636.) 
making in force within- the territory all public 
laws of the United States not repugnant to the 
provisions of the act, as no circuit and district 
courts of the United States had been organized 
in the territory.] 

[See American Ins. Co. v. Johnson, Case No. 
303, note.] 

[See note at end of case.] 

[6. Under the act of March 30, 1822, § 5, (3 
Stat. 655,) reserving to congress the right to 
repeal acts of the territorial legislature of Flor- 
ida, territorial enactments did not require the 
ratification of congress to render them valid.] 

[See note at end of case.] 

[7, Act May 26, 1824, § 1, (4 Stat. 45,) gives 
original jurisdiction to the superior courts of the 
territory of Florida in all cases of $100 in val- 
ue: and Act March 30, 1822, §§ 6, 7, (3 Slat. 
<556,) provide "that the judiciary power shall be 
vested in two superior courts, and in such 
inferior court and justices of the peace as 
the letjislative council of the territory may from 
time to time establish," aud confine the superior 
courts exclusively to jurisdiction over the cases 
arising under the laws and constitution of the 
United States of which the Kentucky district 
court had jurisdiction. Held, that the act of 
the legislative council erecting a territorial court 
with jurisdiction of salvage cases was valid, as 
such council was not precluded by statute from 
making any distributitm of jurisdiction consist- 
ent with preserving to the superior court a con- 
current jurisdiction.] 

[See American Ins. Co. v. Johnson, Case No. 
303, note.] 

[See note at end of case.] 

[Appeal from the district court for the 
district of South Carolina. 

[In admiralty. Libd by the American In- 
surance Company and the Ocean Insurance 
Company to set aside a judicial sale of 356 
bales of cotton, (David Canter, cLiimanL) 
Front a decree setting aside the sale, and di- 
recting the restitution to libelants of a part 
of the cotton, both libelants and claimant 
appeal. Reversed. Decree of reversal sub- 
setiuently affii-med on appeal to the supreme 
court. 1 Pet (20 U. S.) 511.] 

H. N. Cruger, for libelants. 
King & Gadsden, for claimant 

JOHNSON, Circuit Justice. This case 
comes up on a cross appeal, from a decision 
of the district court, adjudging a part of the 
res subjecta to the libelants, and the resi- 
due to the claimants. The decree establishes 
the ri;xht of the parties libelant to recover, 



but dismisses the libel as to a great propor- 
tion of the cotton, on the ground of a defect 
of evidence to identify it From the plead- 
ings and testimony, it appears that the 
libelants were insurers to a large amount on 
a quantity of cotton shipped by certain In- 
dividuals, in the French ship Point a Petre, 
on a voyage from Orleans to Havre; that the 
ship was stranded and lost on the coast of 
Florida, and the cotton abandoned to these 
imderwrlters. That the cotton libeled was a 
part of the cargo of the Point a Petre Is 
admitted; but It appears, that after being 
saved from the wreck, it was deposited at 
Key West where it was sold and purchased 
by Canter, the claimant, under the order of 
a municipal court, constituted under a law 
of Florida, with jurisdiction over cases of 
salvage. 

The preliminary question alone has now 
been argued, to wit, whether the sale by 
that court was effectual to divest the inter- 
est of the underwriters. The general prin- 
ciple is not denied as to the mutations of 
property which takes place through the In- 
tervention of courts of justice; but it was 
argued that the constitution of the United 
States vesta the admiralty jurisdiction ex- 
clusively In the general government That 
no state can exercise a concurrent jurisdic- 
tion over admiralty and maritime causes, 
and that salvage was of that description. 
Wherefore the legislature of Florida had, in 
organizing this court, exercised a power not 
legally vested in it and the act constituting 
it being a void act. It was as though no 
such court existed. That moreover, the nul- 
lity of that court did not rest merely on 
an Inherent want of power to constitute it, 
but on positive prohibition contained in 
the acts organizing the government of the 
territory to pass any laws contrary to the 
laws and constitution of the United States. 
That the act organizing this court was an 
act of this nature. Inasmuch as jurisdiction 
of causes, admiralty and maritime, were 
expressly vested In the superior courts of 
Florida; and that, without the right of ex- 
ercising a concurrent power over the sub- 
ject vesting this jurisdiction in an Inferior 
court is quoad hoc. devesting the' superior 
court of Its jurisdiction, rnd render:ng null the 
act of congress, which vests the admiralty ju- 
risdiction in that alone. On the- other hand, 
it has been contended, that salvage Is a 
subject of municipal and common law cog- 
nizance, not exclusively belonging to the ad- 
miralty; that although the constitution may 
vest the exclusive cognizance of admiralty 
and maritime ciiuses In the United Stites, 
in those instances in which the admiralty 
at the adoption of the constitution had ex- 
clusive jurisdiction of the subject, yet, In 
those cases in which the common law exer- 
cised a concm-rent jurisdiction with the ad- 
miralty, there is no reason for carrying the 
grant beyond a concurrent jurisdiction with 
the common law courts of the states. That 
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the court which ordered this sale was prop- 
erly a municipal cotirt, and a court of a 
separate and distinct jittlsdiction from the 
coiuls of the United States, and as such its 
acts are not to be reviewed in a foreign 
tribunal; of which description, it was con- 
tended, were the courts of the United 
States for South Carolina district That the 
district of Florida was no part of the United 
States, but only an acquisition or de- 
pendency, and as such the constitution, per se, 
had no binding effect in or over it. And, 
finally, tJiat iu*gumeut drawn from the as- 
sumed fact that the admiralty and maritime 
jurisdiction was by law expressly vested in 
another court, originates in a misconstruc- 
tion of the law, inasmuch as no act of con- 
^■ess vests in the superior coxu:t any other 
portion of the- jurisdiction of the Kentucky 
court than that of causes arising under the 
laws of the United States. That this is not a 
cause of that description; it is- one arising 
imder a casualty in which no law of the 
United States came necessarily under re- 
view. To this it was replied that it was a 
cause arising under a law of the United 
States, and the case of Osborn v. Bank of 
U. S. [9 Wheat (22 U. S.) 738] was quoted 
and insisted on as fui'nishing a decision in 
point That if the cause there was one of 
that descriptlou, because the banlv was in- 
corporated by a law of the United States, 
for the same reason was this a cause of that 
description, because the body politic here 
was like the body corporate there, ci-ealed 
by a law of the United States; and. If at 
f very step there the court was met by the 
law which made the one a bank, gave it 
power to make by-laws, and to act under 
those by-laws, so was it equally met here 
hy the laws which made this a state, gave 
It power to legislate, and legalized this trans- 
fer of property under laws which, without 
llie laws of the United States, were mere 
nullities. 

It becomes indispensable to the solution of 
these difficulties that we should conceive a 
just Idea of the relation in which Florida 
stands to the United States, and give a correct 
construction to the second section of the act 
of congress of May the 26th, 1824, [4 Stat 
45,] respecting the territorial government of 
Florida; correct views on these two subjects 
will dispose of all the points that have been 
considered In argument And first It is ob- 
vious that there is a material distinction be- 
tween the territoiy now under consideration 
and that which is acquired from the ab- 
origines, (whether by ptn*chase or conquest) 
within the acknowledged limits of the United 
States, as also that which is acquired by the 
establishment of a disputed line. As to both 
these there can be no question that the sov- 
ereignty of the state or territory within 
which it lies, and of the United States, im- 
mediately attach, producing a complete sub- 
jection to all the laws and institutions of the 
two governments, local and general, unless 
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modified by treaty. The question now to be 
considered relates to territories previously 
subject to the acknowledged jmrisdiction 
of another sovereign; such as was Flor- 
ida to the crown of Spain. And on tliis 
subject we have the most explicit proof 
that the understanding of ovr public func- 
tionaries is, that the government and 
laws of the United States do not ex- 
tend to such territory by the mere act 
of cession. For, in the act of congress of 
March the 30th, 1822, section 9, [3 Stat C59,] 
we have an enumeration of the acts of con- 
gress, which are to be held In force in the 
territory; and, in the 10th section, an enumer- 
ation, in nature of a bill of rights, or privi- 
leges, and imm unities which could not be de- 
nied to the inhabitants of the territory If they 
came under the constitution by the mere act 
of cession. As, however, the opinion of our 
public functionaries is not conclusive, we will 
review the provisions of the constitution on 
this subject 

At the time the constitution was formed, 
the limits of the territory over which it was 
to operate were generally defined and recog- 
nized. These limits consisted in part of 
organized states, and in part of territories, 
the absolute property and dependencies of 
the United States. These states, this terri- 
tory, and futm*e states to be admitted into 
the Union, are the sole objects of the con- 
stitution; there is no express provision what- 
ever made in the constitution for the acqui- 
sition or government of territories beyond 
those limits. The right, therefore, of acquir- 
ing territory is altogether incidental to the 
treaty-making power, and perhaps to the 
power of admitting new states into the Un- 
ion; and the government of such acquisitions 
is, of course, left to the legislative power of 
the Union, as far as that power is controlled 
by treaty. By the latter we acquire either 
positively or sub modo, and by the foi*mer 
dispose of acquisitions so made; and in case 
of such acquisitions I see nothing in which 
the power acquired over the ceded territo- 
ries can vary from the power acquired under 
the law of nations by any other government 
over acquired or ceded territory. The laws, 
rights, and institutions of the territory so ac- 
quired remain In full force until rightfully 
altered by the new government In the pre- 
sent instance, however, the laws of Florida 
were not left to derive their force from gen- 
eral principles aloue; for by the 13th section 
of the same act it is declared, "that the laws 
in force In the said territory at the com- 
mencement of this act, and not inconsistent 
with the provisions thereof, shall continue 
in force until altered, modified, or repealed 
by the legislature. From these views of the 
subject it results, 1st That, whatever may 
be the correct idea of the distribution of the 
admiralty jurisdictions as between the states 
and tlie United Stat^, it can have no ap- 
plication here, since this territory does not 
stand in tlie relation of a state to the United 
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Stales. 2nd. That, whether salvage be of ad- 
miralty jurisdiction exclusively or not, it is 
immaterial to this cause, since the whole 
power of legislation ever the subject in Mor- 
Ida existed exdusively in the general govern- 
ment. 3rd. That the general principles of 
International law on the immunities of for- 
eign courts and foreign decisions have no 
application here, since the courts of Florida 
have a common origin with this court. Our 
authority flows from the same source. We 
are Connected at the fountain-head, governed 
by the same le^slative power, and have 
equal access to the laws which constitute and 
govern us. It follows that neither can re- 
gard the decisions of the other, If acting 
without authority derived through the legis- 
lature of the Union. The act entitled "An act 
for the establishment of a territorial govern- 
ment In Florida," [Act of March 30, 1822; 3 
Stat 654,3 and the acts In pari materia of the 
3d March, 1823, [3 Stat. 750,] and the 26th 
May, 1824, [4 Stat 45,] constitute what may 
be properly termed the constitution of Flor- 
ida. The first provides for the appointment 
of an executive, with powers not material 
here to be considered. It constitutes a legis- 
lature, organizes a judiciary, and Imposes up- 
on the one and the other some general re- 
strictions, subject to whidi they are em- 
powered to exercise the legislative, judlchil, 
and executive powers which belong generally 
to an organized government The act of 
March, 1S23, goes over the same ground, and 
repeals the preceding act so far as the pro- 
visions of the latter are inconsistent with 
those of the former act And with regard to 
both, or either, as far as the latter remains 
unrepealed, the position Is Incontrovertible 
that the legislative power could enact noth- 
ing inconsistent with what congress has made 
Inherent and permanent In. the form of gov- 
ei'nmeut of the territory. Therefore, if the 
admiralty jurisdiction is made inherent in the 
superior courts, it was not in the power of 
the territorial legislature to transfer it to any 
inferior tribunal. To determine this question 
we must examine the provisions of the sev- 
eral acts touching the ejcercise of legislative 
and judicial power. 

In defining the legislative power, the 
words of the act of 1822 are these: "They 
shall have power to alter, modify or repeal 
the laws which may be In force at the com- 
mencement of this act These legislative 
powers shall, also, extend to all the rightful 
subjects of legislation; but no law shall be 
valid which is inconsistent with the constitu- 
tion and laws of the United States, or which 
lay any person utider restraint, bturthen or 
disability, on account of his religious opin- 
ions, professions or worship; in all which he 
sliall be free to maintain his own, and not to 
"be burthened with those of another." The 
language of the act of 1823 [3 Stat 751, § 5] 
Is: "They shall have legislative power over 
all rightftil subj9cts of legislation; but no law 
sliall be valid which is inconsistent with the 



constitution and laws of the United States; 
or which lay any person imder restraint," &c. 
That jurisdiction of salvage is a right- 
ful subject of le^slation is not to be ques- 
tioned. The jurisdiction, then, vested by 
the legislature in this municipal coiu-t must 
be sustained, imless inconsistent willi the 
laws or constitution of the United States. 
But with the constitution, in legislating on 
the subject of salvage, there can be no m- 
congruity; it Is only, therefore, the suppos- 
ed inconsistency with the act of cougi'ess 
of May, 1824, that can impugn It The pro- 
visions of that act upon this subject are 
these: "Each of the said com*ts (meaning 
the superior courts of the district of Flori- 
da) shall moreover have and exercise the 
same jurisdiction within Its limits, in all 
cases arising under the laws and constitution 
of the United States, which, by an act to es- 
tablish the judicial courts of the United 
States, approved the 24th day of September, 
1789, [1 Stat 73,] and 'an act in addition to 
the act, entitled an act to establish the judi- 
cial comrts of the United States, approved the 
2nd of March, 1793.' [1 Stat 33, c. 22,] was 
vested in the court of Kentucky district." 
The question, then, is reduced to this, in 
what cases arising under the laws and con- 
stitution of the United States Is jurisdic- 
tion vested in the court of iCentuefcy dis- 
trict by the two acts of the 2ith September, 
1789, and the 2d March, 1793? It has been 
erroneously assumed, that all the jurisdic- 
tion vested by those acts in the Kentucky 
court, was vested by this law in rJie superior 
coturt of Florida; it is expressly e-'Ufincd to 
cases arising under the laws and constitti- 
tion of the United .States; and the reason 
Is obvious. In all cases arising tmdei* the 
laws of the district, jurisdiction is given by 
the preceding section of the same act; but, 
as most of the laws of the United States had 
been made of force in the territory as before 
observed, the 2d section is intended to ox- 
tend the jurisdiction of the court to cases 
arising under the latter laws, 'aid furtLej*. 
if necessary, to all cases arising under laws 
of the United States, over which jm-is«1ic- 
tion had been given to the Kentucky com*t,~ 
a practice in defining jurisdiction tliat h:id 
been pursued by congress witli regard to all 
the territories subsequent to the time when 
the Kentucky court was estaolished. In 
the original organization of the judiciary of 
the United States, Kentudcy and Jilaiue wore 
excluded from the arrangemont of circuits. 
And, as no circuit court was required in 
law to be held there, the district court 
was vested with chrcult com^ jurisdiction. 
This is th.e whole purport of the act of 
1789, referred to in the Florida act of 
1824. The other act there referred to, to 
wit, that of 1793, has no other rpi'i'ation as 
to the Kentucky court, besides vesting In 
it the power given to the circuit courts to 
hold special sessions. If the Florida act 
were as broad in its operation as the two 
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acts referred to, it would indeed be a sitIous 
question, wliether the legislature of Florida 
could divest Its superior court of any 'part 
of its admiralty jurisdiction, as existing in 
imd exercised by the district courts of the 
United States. But I think it incoutestahle 
that the jurisdiction here given is explicitly 
restricted to so much of the jurisdiclion of 
the Kentucky court only as comes witliin 
the description of cases arising under the 
laws and constitution of the Lnlted Stiites. 
Now, excepting in the single instance of the 
present Bank of the United States, congress 1 
never has vested a jurisdiction ev?n in its j 
circuit courts, generally, over causes ariS- | 
ing under the constitution and laws of the ! 
United States. It has given an appellate \ 
jurisdiction, and that only to the supreme ] 
court, over causes of that description, when 
such causes arise in the state courts, hut 
we look in vain through the law deiining iha 
jurisdiction of the Kentucky -^ourt lor any 
general claim to jurisdiction under the de- 
scription of "cases arising under the laws 
and constitution of the United States." Y'.;t, 
very ample operation must be given to tllese 
words of the Florida act, considered in 
reference to the jinrisdiction actually pos- 
sessed and exercised by the Kentucky cuiu-t, 
under the two laws of 1789 and 1793. The 
land laws, revenue laws, laws of trade, 
criminal laws, and many other putlic laws, 
were aU laws of the United States, imder 
which cases might arise, and over which the 
Kentucky court was undoubtedly vcstod 
with jurisdiction. Nor do I doubt tuat tlie 
admiralty jurisdiction over revenue cas.5s. as 
exercised by the Kentucky court, Is rightful- 
ly vested (and that bec^ond the control of 
the Florida legislature) in the superior oomrt 
of this district. But here, it appears to me, 
the grant of jurisdiction terminat.is. 'ihe 
admiralty jurisdiction, beyond this Uniir, is 
left to be administered under the laws of 
the territory, for this simple reason, that 
other causes, occurring in the admiralty, can- 
not be brought within this description of 
causes, arising under the laws of the Unit- 
ed States. At least this appears incontro- 
vertible, when applied to questions of sal- 
vage arising on wreck of the sea— to ques- 
tions of salvage on captures as prize of war, 
I am inclined to think it would oxlt^nd, at 
least, to all causes, in which the distribution 
of prize money depends upon laws of the 
United States. But it is argued that this 
is a cause arising under the laws of the Unit- 
ed States, within the reason of the decision 
of the supreme court, in the case of Osborn 
■ V Bank of U. S.; that the validity of the 
sale, divesting the interests of these libel- 
ants, depends upon the legality of the pow- 
ers exercised by the court of Key West, 
which depends upon the powers vested in 
the legislature of Florida, which finally de- 
pends upon the acts of congress which cre- 
ated the body politic of Florida; that creat- 
ing a body politic. Is only creating a body 
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corporate on a larger scale, but essentially 
the exercise of one and the same power; 
that whether the one or the other sues or de- 
fends, legislates or acts, by itself or its agents, 
all must be done with reference to the law 
that creates and organizes it; and in fine, 
in the language of the comrt, in the case cited, 
"the charter not only creates it, but gives it 
every faculty that it possesses. The power 
to acquire rights of any desci'iption, to trans- 
act business of any description, to sue on 
those contracts, is given and measured by 
Its charter, and that charter is a law of 
the United States. This being can acquire no 
right, make no contract, bring no suit, which 
is not authorized by a law of the United 
States. It is not only itself the mere creature 
of the law, but all its actions, dnd all its 
ri,?hts, are dependent on the same law," &c. 
I have taken a week to reflect upon this 
question alone, and I cannot withhold from 
the gentleman, who argued the cause for the 
libelants, an acknowledgment, that I have 
not been able to draw any line of discrimina- 
tion, between this and the decided cause, 
which satisfies my mind. Yet, I am thor- 
oughly persuaded that the learned men who 
decided that cause, never contemplated that 
such an application would have been given 
of their decision. I am happy in the pros- 
pect that this cause will finally be dis- 
posed of elsewhere, not doubting that the 
mental acumen of those who decided the 
other, will be found fully adequate to dis- 
tinguish or reconcile the two cases, on 
gi-ounds which have escaped my reflectious. 
At present, I must content myself with ob- 
serving, that it is too much to require of a 
court, upon mere analogy, to sustain an 
ai'gument that not only proves too much, 
if it proves anything, but which leads, in 
fact, to positive absurdity. It will be recol- 
lected that it is not only in the territories 
that we find bodies politic created by the 
laws of the United States, but that near one- 
haK the states derive their origin and ad- 
mission into the Union under laws of the 
United States. But wfll it be contended that 
all the causes arising under their laws, are 
causes arising under laws of the United 
States? It is true, that in the District of 
Columbia, the appellate jurisdiction given 
to the supreme com-t, can be maintained 
only on the ground timt the laws of that 
District are laws of the United States; and 
that all the laws of the district of Florida 
derive directly, or indirectiy, their force 
from the same origin. But in the case 
of the District of Columbia, this power is 
expressly given to the supreme court, and we 
are not now inquiring whether congress might 
not have vested this jmisdiction in the su- 
perior court of Florida, but whether they 
have so vested it. The simple inquiry is, 
what force and operation is to be given to 
those words, in the second section of the act 
of 1S24, "Jurisdiction in all cases arising un- 
der ti\e laws and constitution of the United 
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States?" And what could be more absurd 
thau to decide tliat the same force is to be 
given to those words as if they were not 
tliere? Expunge that sentence altogether, 
and the construction of the clause will be 
necessarily and precisely that contended for 
by the libelants, to wit, an unrestricted grant 
of the Jurisdiction vested by law in the 
Kentucky court It not unfrequently hap- 
pens, that in the construction of a whole 
law, or a section, or a clause of law, words, 
or even sentences, are declared sur- 
plusage, or Irreconcilable with other words 
or sentences; but here we are called 
upon to give a meaning to words, which de- 
prives them of all meaning, and that with- 
out any incongruity with other words, or 
want of distinct meaning in themselves, but 
from an analogy witli another case, in which 
similar words have received a construction 
which produces that consequence, when ap- 
plied to these words. L'ntil better advised, 
1 must maintain that these words have a 
definite meaning and bearing in their place 
in this law, and amount to a restriction of 
the jurisdiction of the superior court of 
Florida to a class of cases which does not 
comprise salvage on wreck of the sea. 

Some minor grounds have been dwelt upon 
tn argument, of which it is proper to tate a 
brief notice. It has been argued that the 
.superior court of Florida acquired jurisdic- 
tion in another way, to wit, that the 9th sec- 
tion of the Florida act of 1822 makes of 
force in the territory all public laws of the 
United States not repugnant to the pro- 
visions of that act; that the judiciary acts 
are acts of that description, and, therefore, 
are laws of the territory. But this argu- 
ment is without point, until such an organ- 
i^iation of circuit and district courts of the 
United States takes place in that territory 
ns will admit of the application of this law 
to the Jurisdiction of its courts; or, rather, 
it takes effect as to th(- subject now under 
consideration only through those clauses 
which relate to the jurisdiction of the Ken- 
tucky court, and thus returns, in a circle, 
to tlie argument which we have been before 
considering. 

It has also been contended that the 
Florida act under which the court at Key 
West was organized, is void, 1st because 
never ratified by congress; and 2nd, because 
inconsistent with that provision of the first 
section of the act of 1824, which gives or- 
iginal Jurisdiction to the superior courts of 
the territory In all ciises of $100 in value. 
To the first of these reasons, the 5th section 
of the act of 1822 furnishes an unequivocal 
answer. It is only thp right of repealing 
tlmt consress retains over the laws of 
Florida. That clause which requires the 
governor to report the laws of the territory 
to tlie president to be laid before congress, 
is merely directory, but has no bearing upon 
the validity of those laws, until repealed. 
The words are "which, if disapproved by con- 



gi-ess, shall thenceforth be of no force;" 
necessarily implying their previous opera- 
tion. With regard to the second, I have no 
doubt but that the individual who chooses 
to resort to his common law remedy, of an 
action for worii and labor, instead of libeling 
for salvage, may maintain an original suit 
in the superior court of the territory. But I 
see nothing in the act which makes that juris- 
diction exclusive, in a case in which both rem- 
edies are open to the choice of the party. 
The language of the 6th section is, "that the 
Judicial power shall be vested In two su- 
perior com-ts, and in such inferior court and 
justicea of the peace as the legislative coim- 
cil of the territory may from time to time 
establish." The 7th section of this act and 
the 2d of the subsequent act, confine to the 
superior courts exclusively the jurisdiction 
over the cases arising under the laws, &c., 
of the United States, of which the Kentucky 
court had jurisdiction; but as to all others, 
I perceive nothing in the law which pre- 
cluded the Florida legislature from making 
any distribution of jurisdiction, consistent 
with preserving to the superior court a 
concurrent jurisdiction, to be exercised ac- 
cording to its own terms. 

It is proper to remark here, that whatever 
may be the fact as to the integrity and 
propriety, which regulate the proceedings of 
the court of Key West there is nothing novel 
or unprecedented in the organization of that 
court The model of it Is of great antiquity, 
and throughout the civilized world some 
such summary mode of adjusting salvage, 
in cases of wreck of the sea. Is to be found. 
We had just such a court here, and I believe 
in most of the states, when the constitution 
was adopted; and although jurisdiction of 
the subject has been. everywhere abandoned 
to the district courts of the United States, 
where It is generally adjusted with great 
solemnity and discretion, and, I believe, very 
much to the satisfaction of all the commer- 
cial world, there exists no reason to preclude 
the congress of the United States from con- 
stituting similar summary tribunals, when- 
ever and wherever it may become neces- 
sary. The establishment of this tribunal, 
therefore, however justice may be dis- 
tributed In It Is no unwarrantable exercise 
of the legislative or judicial power vested 
In Florida. 

Finally, I am of opinion that there is er- 
ror in the decision of the district court, and 
adjudge that it be reversed, and the goods 
restored to the claimant with costs. 

rNOTE. The decision of the circuit court was 
aflirmed on rnipenl by the sunreme court Chief 
Justice Marshall rendmne the opinion, in the 
course of which he said: "The constitution con- 
fers absolutely on the government of the Union 
the power.s of making war and of making trea- 
ties. Consequently, that povernment possesses 
the power of aoquirinff territory, either by con- 
quest or by treaty. The usajre of the world is. 
if a nation be not entirely subdued, to consider 
the holding of conquered territory as a mere 
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military occupation, nntll its fate stall be de- 
teriiiined at the treaty of peace. If it be ceded 
by that treaty, the acquisition is confirmed, and 
the ceded territory becomes a part of the nation 
to which it is annexed, either on the terms 
stipulated in the treaty of cession, or on such 
as its new master shall impose. On such trans- 
fer of territory, it has never been held that the 
relations of the inhabitants with each olher 
undergo any change. Their relations with thfir 
former sovereign are dissolved, and new rela- 
tions are created between them and the govern- 
ment which has acquired their territory. The 
same act which transfers their country trans- 
fers the allegiance of those who remain in it; 
and the law, wliich may be denominated 'polit- 
ical,' is necessarily changed, although that which 
regulates the intercourse and general conduct 
of individuals remains in force, until altered by 
the newly-created power of the state- On the 
2d of February, 1819, Spain ceded Florida to 
the United States. * * * This treaty is the 
law of the land, and admits the inhabitants of 
Florida to the enjoyment of the privileges, 
rights, and immunities of the citizens of thf 
United States. Thoy do not, however, partici- 
pate in political power, they do not share in 
the government, till Florida shall become a 
state. In the mean time Florida continues to 
be a territory of the United States, governed by 
virtue of that clause in the constitutiorf which 
empowers congress *to make all needful rules 
and regulations respecting the territory or other 
property belonging to the United States.' 

* * * The powers of the territorial legisla- 
ture extend to all rightful objects of legislation, 
subject to the restriction that their laws shall 
not be 'inconsistent with the laws and consti- 
tution of the United States.* • * • All the 
laws which were in force in Florida while a 
province of Spain, those excepted which were 
political in their character, which concerned the 
relations between the people and their sovereign, 
remained in force until altered by the govern- 
ment of the United States. Congress recog- 
nizes this principle, by using the words 'laws of 
the territory now in force therein.* No laws 
could then have been in force but those enacted 
by the Spanish government. If, among these, 
a law existed on the subject of salvage, — and it 
is sQAi'cely possible there should not have been 
such a law, — ^jurisdiction over cases arising un- 
der it was conferred on the superior courts, but 
that jurisdiction was not exclusive. A terri- 
torial act, conferring jurisdiction over the same 
oases on an inferior court, would not have been 
inconsistent with the 7th section of the act of 
1823, vesting the whole judicial power of the 
territory 'in two superior courts, and in such 
inferior courts and justices of the peace as the 
legislative council of the territory may from 
time to time establish.' • * * The 11th sec- 
tion of the act declares 'that the laws of the 
United States relating to the revenue and its 
collection, and all other public acts of the United 
States, not inconsistent or repugnant to this act, 
shall extend to, and have full force and effect 
in, the territory aforesaid.' The laws which 
are extended to the territory by this s ction were 
either for the punishment of crime or for civil 
purposes. Jurisdiction is given in all criminal 
cases by the 7th section, but in civil eases that 
section gives jurisdiction only in those which 
arise under and are cognizable by the laws of 
the territory. Consequently all civil cases aris- 
ing tinder the laws which are extended to the 
territory by the 11th section are cognizable in 
the territorial courts, by virtue or tne 8th sec- 
tion; and in those cases the superior courts 
may exercise the same jurisdiction as is exer- 
cised by the court for the Kentucl^y district. 

* * * The constitution and laws of the Unit- 
ed States give jurisdiction to the district courts 
over all cases in admiralty; but jurisdiction 
over the case does not constitute the case itself. 



♦ * * The constitution declares that 'the ju- 
dicial power shall extend to all cases in law and 
equity arising under this constitution, the lawa 
of the United States, and treaties made, or 
which shall be made under their authority; to 
all cases affecting ambassadors or other public 
ministers and constils: to all cases of admiralty 
and maritime jurisdiction.' The constitution 
certainly contemplates these as three distinct 
classes of cases, and, if they are distinct, the 
grant of jurisdiction over one of them does not 
confer jurisdictidn over either of the other two. 
The discrimination made between them in the 
constitution is, we think, conclusive against 
their identity. A case in admiralty does not. 
in fact, arise under the constitution or laws of 
the United States. These cases are as old as 
navigation itself; and the Jaw, admiralty and 
maritime, as it has existed for ages, is applied 
by our courts to the cases as they arise. It is 
not, then, to the Sth section of the terrilorial 
law that we are to look for the grant of ad- 
miralty and maritime jurisdiction to the terri- 
torial courts. Consequently, if that jurisdiction 
is exclusive, it is not made so by the reference 
to the district court of Kentucky, • • * The 
judges of the superior courts of Florida hold 
their offices for four years. These courts, then, 
are not constitutional courts, in which the judi- 
cial power conferred by the constitution on the 
general govemmsnt can be deposited. They are 
incapable of receiving it. They are legislative 
courts, created in virtue of the general right of 
sovereignty which exists in the government, or 
in virtue of that clause which enables congress 
to make all needful rules and regulations re- 
specting the territory belonging to the United 
States. The jurisdiction with which they are 
invested is not a part of that judicial power 
which is defined in the 3d article of the con- 
stitution, but is conferred by congress, in the 
execution of those general powers which that 
body possesses over the territories of the United 
States. Although admiralty jurisdiction can be 
exercised in the states in those courts only 
which are established in pursuance of the 3d 
article of the conslitution, the same limifation 
does not extend to the territories. In legislating 
for them, congress exercises the combined pow- 
ers of the general and of a state government. 
We think, then, that the act of the territorial 
legislature, erecting the court by whosp decree 
the cargo of the Point a Petre was sold, is not 
'inconsistent with the laws and constitution of 
the United States,' and is valid. Consequently, 
the sale made in pursuance of it changed the 
property." 1 Pet. (2ti U. S.) 511.] 
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[3 Pet (2811. S.) 310.]^ 
Circuit Court, D. South Carolina. 



1829. 



AdmiraIiTT — Decree — Damages to Respondbnt 
— Practice. 

i [A respondent in an admiralty suit may raise 

' the question of his damages, upon a remand of 

■ the <asos, after allirmance by the supreme court 

of a decree which is silent upon that question.] 

[See note at end of case.] 

[In admiralty. The orijjinal libel In this 
case was by the American Insurance Com- 

*[Nowhere fully reported. The report here 
given was compiled from the report of the case 
in the supreme court. 3 Pet. (28 U. S.) 316.] 

'[Affirmed by supreme court in Canter v. 
American Ins. Co.. 3 Pet. (28 U. S.) 308; but 
see note at end of case.] 
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pany against Three Hundred Fifty-Six Bales 
of Cotton, (David Canter, claimant) From 
a, decree lor libelants (nowhere reported) 
both parties appealed, and this court re- 
versed the decision, and decreed restitution, 
American Ins. Co. v. Canter, Case No. 302a. 
On libelants' appeal, this decree was afllnned 
by the supreme court 1 Pet (26 U. S.) 511. 
The case again came before this coui't upon 
tlie mandate from the supreme court and 
claimant's application for a reference to fix 
the amount of his damages was granted 
against libelant's protest (nowhere reported.) 
The hearing Is now on the register's report 
Decree for claimant. From this claimant ap- 
pealed to the supreme court, whore the de- 
cree was affirmed. Canter v. American Ins. 
•Co., 3 Pet (28 U. S.) 307. See note at end of 
case. 

[The libelants entered their protest against 
the reference on the ground that the man- 
^late gave no authority to inquire into dam- 
ages; that none had been in fact awarded, 
<ilther by the district circuit, or supreme 
court; and that the libelants were not in any 
manner liable for damages. The register, not- 
withstanding the protests, proceeded to in- 
<iuire into the damages, and made his report 
thereon to the circuit court, where the same 
grounds of objection were again taken by the 
libelants. The court, upon the hearing, as- 
serted the right to Inquhre Into the damages, 
as a matter undisposed of In the former de- 
cree, but denied any allowance of them upon 
the merits, and decreed costs and exp^ises 
only to the claimant] 

[NOTE. This decree of the circuit court is 
nowhere reiwrted. On claimant's appeal, this 
■decree was affirm od by the supreme court, on 
the ground that there was no authority to in- 
<iujre into the question of damages. The court, 
per Mr. Justice Story, said that "the original 
decree of restitution, with costs, without any 
allowance of damages, or any express reserva- 
tion of that que.<!tion, was a virtual denial of 
■damages, and a final decree as to the demand of 
damages .<!et up by Canter in his orijrinai claim. 
* * * We wish it now to be understood by 
the bnr, as the settled practice of this court, 
that wherever damages are claimed by the libel- 
ant or claimant in the original proceedings, if a 
decree for restitution and costs only passes, it 
is a virtual denial of damages; and the party 
will be deomed to have waived the claim for 
damafres, unless he then interposes an appeal 
■or cross appeal to sustain that claim. ♦ * * 
As to the costs and expenses, we perceive no er- 
ror in the allowance of them in the circuit 
court. They are not matters positively limited 
by law, but are allowed in the exercise of a 
sound disi*retiou of the court; and, besides, it 
mny be added that no appeal lies from a mere 
decree respecting costs and expenses." Canter 
Y. American Ins. Co., 3 Pet (28 U. S.) 307.3 
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[See Holbrook v. American Ins. Co., Case No* 

6,589.] 
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Case Ko. 308. 

The AMERICAN INS. CO. et al. v. JOHNSON. 

a Blatchf. & H. 9.]» 

District Cfourt S. D. New York. Sept 15, 
1827. 

Admiraltt Jurisdiction — Parties — Maritime 
Transactions— Salvage. 

1. Parties whose interests rest upon a cause 
of action common to all. may unite in the same 
libel in admiralty, though as between them- 
selves their interests are separate and distinct. 

2. A libel in personam, resting upon a com- 
mon cause of action, may be filed for the libel- 
lants and for all others interested, whenever the 
whole subject matter can be disposed of in one 
suit 

3. A libel may be amended on motion by strik- 
ing out unnecessary and impertinent allegations. 

4. Admiralty courts have jurisdiction equally 
in persdnam and in rem. 

5. When admiralty jurisdiction has once at- 
tached, it is not divested by reason of any fur- 
ther acts done upon land in continuation of the 
maritime act which gave jurisdiction. 

6. Admiralty jurisdiction, when administered 
under the restrictions of the En;:lish jurispru- 
dence, is co-extensive with the ebbing and flow- 
ing of the tide. 

7. The test of admiralty jurisdiction is wheth- 
er the transaction is of a maritime character. 

[Cited in The Richard Busteed, Case No. 
11,7G4; Five Hundred and Twenty-Eight 
Pieces of Mahogany, Id. 4,845.] 

8. A party deprived of his property on the 
hip:h seas in any manner has, as a general prin- 
ciple, his remedy in admiralty. 

[Cited in Five Hundred and Twenty-Eight 
Pieces of Mahogany. Case No. 4,845.] 

9. Where money is paid by the owner of prop- 
erty to the purchaser of it under an unauthor- 
ized sale to satisfy a claim against it for sal- 
vage, if it is paid for the purpose of recovering 
possession of the property, and with an express 
reservation of all rishts, the owner is not pre- 
vented from maintaining an action against the 
salvor founded upon the wrongful sale. 

10. The salvor in such case, if he has not 
been guilty of an intentional tort is liable only 
to the extent of the salvage received by him. 

11. A salvor forfeits all claims to salvajro by 
noplecting to inform the salved vessel before- 
hand of an imminent and secret danger known 
to him, and against which he is able to warn 
her. 

12. But he may be entitled to a compensation 
for services performed, although liis conduct has 
been such as to forfeit all claims to a salvage 
remuneration. 

13. Testimony taken ex parte is to be received 
with the greatest caution. 

In admiralty. This was a libel In perso- 
nam, in behalf of ten Marine Instu-ance Com- 
panies of the city of New-York [against 

^[Reported by Samuel Blatchford, Esq., and 
Francis Howland. Esq.] 
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Charles Johnson.] The iibellants were un- 
derwriters upon the cargo of th3 brig Her- 
cules, by twenty-eight several policies, to 
the amount of ?151,875, for a voyage fi-om 
New-York to Mobile. The brig sailed witii 
a cargo valued at $180,000, and, in September, 
1825, grounded on Carysfort reef on the coast 
of Florida. The respondent, who was mas- 
ter of a wrecking schooner, saw the Hercules 
the day before she grounded. At the time 
the two vessels came in sight of each other 
the wind was N. E., the schooner standing 
S. W. by S., on a direct course to Key West, 
and the brig about S. S. E. The schooner 
was to the windward, and passed the brig 
the same day. The vessels were about two 
miles apart There was evidence to show 
that the respondent believed the brig to be 
in danger of running ashore, but it did not 
clearly appear whether it would have been 
practicable for him to approach near enough 
to warn her of her danger, the seamen of the 
two vessels, who were the witnesses, varying 
In their representations on this point, accord- 
ing to their situations and apparent prepos- 
sessions. No attempt was made on the part 
of the schooner to approach the brig, or to 
give her any notice, or to put her on her 
guard. After the accident, the respondent, 
with two wrecking vessels, came to the res- 
cue of the brig, and got her off the reef. 
The brig was thought to be in a good deal 
of peril, and the respondent took possession 
of her at the request of her master. After 
depositing a large part of her cargo in the 
two wrecking vessels, the respondent nav- 
igated the brig to Key West. Seaman, the 
master of the brig, did not at fir.st show any 
unwillingness to go there, though, after the 
brig had started, he requested the respondent 
to proceed to Mobile, her port of destination ; 
but the respondent, who had shown a strong 
preference for Key West from the first, re- 
solved to take her there. Proceedings to ob- 
tain salvage were instituted by the respond- 
ent In the territorial court of Florida, which 
awarded 31^ per cent of the value of the 
brig and her cargo, and, under the decree of 
the court the vessel was sold at auction at 
Key West for $1,531 12, and the cargo for 
$77,853. The salvage money was finally ad- 
justed at $25,006 27. The respondent pur- 
chased property at the sale to the amount 
of $9,046. The master of the brig was ex- 
amined as a witness in the Florida court, 
but did not acquiesce in the award of sal- 
vage, and attempted, without success, to enter 
a formal protest against the sale of the vessel 
and cargo. Although the property was sold 
at a sacrifice, it did not appear that the sale 
was fraudulent, or that the respondent was 
guilty of any bad faith. The greater number 
of the pm*chasers who attended the sale 
were from Havana and Matanzas. The own- 
ers of the cargo abandoned it to the Iibel- 
lants, who sent one Earle, as an agent, to 
Key West He found, on his arrival there, 
that the brig and her cargo were already 
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sold. The nearest court then in session was 
held at St Augustine, and, before he could 
have gone there and returned, the goods 
would have been taken beyond its jurisdic- 
tion. Under th^e circumstances, he offered 
$72,500 to recover possession of the brig and 
her cargo from their respective pxurchasers, 
but with an express reservation of all his 
rights, and with the open assertion that he 
ransomed the goods as if from pirates. The 
$72,500 was finally given to one Whitehead, 
a member of the firm of Greene & Co., which 
had sold the brig and cargo at auction; and 
that firm agreed, for that sum, to recover 
back the brig and her cargo, and return them 
to Earle. This was done. The libel prayed 
that the salvage money be refunded, and that 
the $72,500 paid to the respondent and his 
associates to redeem the vessel be decreed to^ 
the Iibellants, with costs and damages. 

The respondent filed a plea to the jiuis- 
diction of the court, setting forth that the 
territorial government of Florida had author- 
ity to pass any laws not inconsistent with the 
laws and constitution of the United States,, 
and that, on the 4th of July, 1823, they passed 
an act entitled "An act concerning wreckers 
and wrecked property," prescribing certain 
formalities, according to which the brig and 
her cargo had been sold, as would appear by 
a copy of the record of the territorial court 
of Florida, To this plea the Iibellants de- 
murred. In March, 1826, this court (Van 
Ness, district judge) gave judgment for the 
Iibellants upon the demurrer, with leave to 
Uie respondent to answer over. The grounds 
of the decision were, that all cases of 
udmiralty and maritime jurisdicUon were, 
by the 9th section of the judiciary act 
of September 24, 1789, (1 Stat 76,) origi- 
nally cognizable in the United States dis- 
trict courts exclusively; that salvage was 
a case of admiralty and maritime juris- 
diction; that the United States district 
courts had exclusive original cognizance of 
a case of salvage, unless congress had con- 
ferred jurisdiction on some other tribunal; 
that congress had not granted to the legisla- 
tive council of Florida authority to establish 
a comrt with jm-isdiction over cases of sal- 
vage on the high seas; and that such a court 
was unconstitutional and its acts were void. 
[See note at end of case.] After his plea was 
overruled, the respondent answered to the 
merits, and incorporated in his answer the 
substance of the plea. The cause was then 
heard upon pleadings and proofs. Tlie evi- 
dence consisted mostly of depositions taken 
before a commissioner, though the same wit- 
nesses were in some instances examined both 
before the commissioner and in court. The 
opinion of the court supplies all the facts 
necessary to an understanding of the case. 

Beverly Robinson and William Slosson, for 
Iibellants. 

Robert Tillotson and Seth P. Staples, for 
respondent. 
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BEITS, District Judge. Tliere are three 
objections raised upon matters of fomi to tlie 
libellants' recovery, "wldch it may be well 
to consider before proceeding to the merits 
of the case. 

It is insisted, first, that the libellants show- 
no joint interest or common cause of action 
which entitles them to unite in this action. 
Points of practice and forms of pleading 
have for ages formed the most perplexing 
and entangled subjects of litigation in the ju- 
risprudence we have adopted in this country. 
Those courts which derive their rules of pro- 
cedure from the civil law have been gen- 
emUy supposed to be most free from this 
difficulty. Yet, on the other hand, it is im- 
puted to them that they are destitute of any 
distinct principles in this behalf, which may 
serve to insure uniformity in their procedure, 
or to modify the mere discretion which coiuis 
may be prone to apply in dictating for each 
case the law deemed most fit for it. It has 
been adjudged, that in certain branches of the 
practice of a coiurt of admiralty, the techni- 
cal niceties of the common law are not to 
be regarded. The Merino, 9 Wheat [22 U. 
S.] 391; The Samuel, 1 Wheat [14 U. S.] 9; 
Locke v. U. S., 7 Cranch, [11 U. S.] 339. And 
there might probably be no incongruity in 
applying that doctrine to the whole extent 
of the jurisdiction of the court The supreme 
court has decided that in cases of informa- 
tion in a court of admiralty, it is enough to 
set out the ofCense so as to bring it within 
the statute upon which the information is 
founded, and to give notice to the opposite 
party of the charge he Is called upon to an- 
swer. This is, imquestionably, the true spirit 
of all pleadings; and it wiU not be denied 
that there is a higher philosophy in it than 
there is in determining the sufficiency of a 
pleading by merely ascertaining its conform- 
ity to some formula which was contrived for 
general application, and not framed with a 
view to the facts or circumstances to be ac- 
tually brought before the court Still it leaves 
much to discretion, and the justness with 
which the principle may be carried out In 
practice, will depend upon the competency 
of the magistrate who Is called upon to ad- 
minister it 

It does not belong to the functions of this 
court to enact a system for the correction 
of such supposed defects. Its province is to 
inquire whether there are any determinate 
rules established which regulate the matter. 
If there are none, its duty is to bring the 
case within the analogy of such as are most 
consonant to the principles regulating the 
course of courts of maritime jurisdiction. 
A research into the sources of the practice 
of this court affords very little light on the 
subject From its earliest history, the busi- 
ness of the court seems to have proceeded in 
about one coiu:se. But when the authority 
for employing certain branches of practice is 
sought for, none other is discoverable than 
that the court at some early day began to 



employ them; and ever after, on a recur- 
rence of like circumstances in a suit it was 
probably found more convenient to apply the 
means before used than to establish methods 
by positive appointment This may be suffi- 
cient to create or sanction those uses; yet 
it is not accompanied by what ordinarily at- 
tends the growth of a rule of pleading or 
practice in other courts— the adjudication of 
the court upon the point, declaring or con- 
firming the reasons for its introduction or 
continuance. 

The civil jmrisdiction of the admiralty is 
generally held to be according to the forms 
of the civil law, by which is understood, in 
the United States and England, the positive 
law of the Romans, exhibited in the compila- 
tions of Justinian, and not, as on the conti- 
nent of Europe, the modem private laws of the 
various nations which adopted the Roman 
law. Its course of proceeding in the United 
States was originally appointed to be con- 
formable to the same law, (Act Sept 20^ 
1789; 1 Stat 93,) and is remarkable for com- 
prehension, brevity, celerity and simplicity. 
1 Kent, Comm. 380. In relation to the point 
now under consideration, the method of 
drawing out the written pleadings, the civil 
law would supply us no satisfactory assist- 
ance. At various periods of the Roman ju- 
risprudence, formalities and ceremonies 
abounded in the institution of actions and in 
tlie methods of conducting them, and a 
scrupulous observance of verbal niceties in 
the frame of process was exacted. Quintil. 
de Oratore, 3, 8. So, also, each proceeding 
in the cause was taken with an accompani- 
ment of symbols and fixed phrases. 4 Gibb. 
Dodine & FaU, c. 44; Bever, Rom. Laws, b. 
2, c 4. Primarily, the maimer of instituting 
a cause was of the most rude and abrupt 
cliaracter. The plaintiff himself took the de- 
fendant, without warrant or precept, before 
the Praetor, oblato collo, (by the collar,) and 
the proceedings there seem to have been con- 
ducted ore tenus by the parties, in short 
assertions and replies, very like the ancient 
method of pleading reported in the Year 
Books. Adams' Rom. Ant 193. And, as a 
remnant of such, usages, viva voce libels are 
yet admissible in summary causes in the 
ecclesiastical courts, the processes of the can- 
on courts being derivatives from the civil law. 
Gierke, Prax. Adm. tit 19; Cockb. Ecc. 
Prax. c 5; 1 Hall, Law J. 83. In process of 
time, the allegations or demands of the 
actor were presented in writing, in Avhat 
was termed "libellus," or "libeUus supplex." 
Gilb. Forum. Bom. 23; 2 Browne, Civil Law,. 
(Ed. 1799,) 26; Adams' Rom. Ant 220; Coclcb. 
Ecc. Prax. Append. 59; 1 Hall, Law J. 81; 
Cousett Ecc. Prax. pt 3, c 1, § 1. It does 
does not appear to have been a subject of 
specific regulation in the civil law, (or in the 
French practice, which is closely modelled 
upon it,) as to what interests might be prose- 
cuted jointly, or how far relief was restrict- 
ed to the special manner in which the cas^ 
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was charged or articled. The allegations of 
the parties might be expanded through a 
series of pleadings, sponsio, replicatio, dupli- 
■catio, triplicatio, etc., (Livy, b. 39; Cicero in 
Verr.; Id. in Coco.;) yet the constituents of 
each particular pleading ;ire not clearly de- 
fined by the books, (Spence, Orig. Laws; 
Sevigne, Hist. Rom. Law; 4 Gibb. Decline 
■& Fall, c. 44.) The rejisonable pr»*siimption, 
however, is, that these coimter allegations 
were designed to maintain the controversy 
upon the allegations first propounded, and 
wore not employed to determine the scope 
of the action or the competency of the actors 
to it. The libel was not required to cor- 
respond exactly with the demand put forth 
by the actor, either as to amount, time, place 
■or thing. Just Inst. b. 4, tit 6. The only 
-cpiaiities apparently prescribed by the text 
of the law were, that the libel should state 
the complaint with distinctness, certainty 
aud aptness, with a proper conclusion or 
prayer, and without being contradictory to 
itself. Wood, Inst. Civil Law, bk. 4, c. 3, § 
3. This was no doubt the substance of the 
action given by the Praetor, whether one 
for which a precedent was found, or one 
■devised for the particular case. Inst bt. 4, 
tit 6; Dig. bk. 2, tit 13, § 1; Heinecc Syn- 
tag. 673; 2 Browne, Civil Law, 349, 350. 
Whatever, then, might be comprehended 
within the action, might be properly made 
part of the complaint in the libel, and no 
interdiction to ifleadlng in one action a right 
common to several parties, appears to have 
T)oon made in the edicts or expositions of the 
laws. 

Gierke and Browne consider the practice 
of the ecclesiastical courts in England to be 
the source from which that of the admiralty 
•courts is drawn, and upon which it relies 
for authority. Gierke, Prax. Adm. tit 19; 
2 Browne, Civil Law, (Ed. 1799.) 149. This 
only removes the inquiry one step further, 
without affording a solution of the difficulty 
presented. For the ecclesiastical law of Eng- 
land was modeled from the canon law, and, 
in all defective or doubtful cases, recourse 
was had to the body of the pontifical canon 
law for authority and guidance. 4 Reeve, 
Eug. Law, ec. 24, 25. And then, again, pro- 
■ceedlngs in the courts of canon and civil 
law were considered identical. Bac. Abr. 
^'Eccles. Courts, B." 

It accordingly still remains to determine 
what the original rule— that of the civil law 
—was. Baron Gilbert regards a libel under 
the civil law, and a bill in the court of chan- 
■cery, to have been the same in their struc- 
ture. Gilb. Forum Rom. 44. In early prac- 
tice, tiie bill in cliaucery was merely a peti- 
tion to the chancellor, narrating the peti- 
tioner's case, and asking redross, without re- 
spect to form. Wyatt, Pract Reg. 57; 
Wood, Inst Civil Law, bk. 4, c. 3, § 3. 
Though subsequent practice has amplified 
and affected to give great formality to bills 
In chancery, yet they still retain the sub- 



stance of the libel employed In the canon 
courts. Bart Suit Eq. 19, 26. Prom the 
cliancery court having been, for many agt'S, 
imder the presidency of ecclesiastics, with 
whom the canon law was a rule both of con- 
duct and of faith, it was natural that the 
proceedings of the one forum should be, as 
they proved In practice, common to both. 
We might, therefore, reason with tolerable 
directness, from the principles known to 
Lave been introduced into tlie court of chan- 
cery in respect to pleadings, as to what 
those principles were as then understood in 
the civil law. Yet we must be careful to 
discriminate between the practice and plead- 
ings as known in the coxnrt of chancery dur- 
ing the early period of its history, and that 
which has grown up since the days of Lord 
Bacon and Lord Nottingham. The canon 
law only required in the libel a plain narra- 
tive of facts. 2 Browne, Civil Law, (Ed. 
1799,) 79. Reeves says It must contain the 
thing in question, with the quality of the 
action. 4 Reeves, Eng. Law, 14. The eccle- 
siastical courts in England require the libel 
to be clear and explicit 1 Hall, Law J. 81; 
2 Browne, Civil Law, (Ed. 1799,) 101, 102. 
Consett says, tliat in tlie plenary proceedings 
the plaintiff's claim is set forth simply, In a 
continued speech or oration; or articulate. 
In which the merits of the cause are pro- 
pounded by articles. Consett, Eccl. Prax. 
402. The choice of these varieties seems to 
have been left wholly to the pleader. When 
the libel was obscure, uncertain, confused 
or preposterous, and exception was taken to 
it for such causes, the most liberal practice 
in respect to amendments prevailed. Id. pt 
3, c. 1, § 2. And they were commonly made 
instanter, at the suggestion ot the excepting 
party. Cockb. Ecc. Prax. c. 5, § 4. And, 
though numerous provisions are made by the 
civil law for various defences against what 
are held to be, prima facie, efficacious ac- 
tions, yet the defences relate in no case to 
matters of form. No system of lulea stems 
ever to have been designed In the civil law, 
like those established by the common law, to 
destroy the plaintiff's action because he haa 
framed or managed It inaptly. Just Inst 
lib. 4, tit 13; Pandects, lib. 44, tits. 1, 2. 
Such, also, seems to be the case in the 
French courts, whose practice has been con- 
formed with great exactness to that of the 
civil law. 13 Poth. Works. So far, there- 
fore, as the pleadings in a cause were sub- 
ject to regulation under the civil law, it 
would appear that little more than simplici- 
ty and perspicuity in their structure were 
required. It was sufficient if they plainly 
informed the court and the opposite party of 
The object sought, though they might be des- 
titute of that technical fulness or unity of 
object which was exacted by the common 
law, and which has. in later times, grown 
into use in the court of chancery. None 
but substantial defects were regarded; aud, 
If no exception was taken to the sufficiency 
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of a. pleading, an amendment was permitted 
at any time before final sentence; and, 
when an exception was formally taken, the 
amendment might he made at any time he- 
fore contestation of suit, (Consett, Ecc. 
Prax. pt. 3.) and at any time hefore sentence 
was pronounced, If the defendant had not 
previously excepted to the defects, (Id. pt. 
3, § 2.) 

The objection^ raised upon the defective- 
ness of the llbei In the present case, were 
offered at the hearing of the cause after the 
proofs were all taken. They are said, how- 
ever, to be In time, because they arise out of 
the testimony, the allegations of the libel im- 
porting that the lihellanta have a joint in- 
terest in the whole subject, while the proof 
shows that their interests are entirely dis- 
tinct. I do not think the libel bears the in- 
terpretation put upon it by the respondent's 
counsel. In the Introductory part it does, 
indeed, assert "that the libelants, by twenty- 
eight several policies, became underwriters 
upon the cargo of the brig Hercules." This 
language might perhaps indifferently bear 
the construction that each libellant subscribed 
all the policies, or that, the policies being sev- 
eral, they were so both in respect to the por- 
tions of cargo insured and to the parties un- 
derwriting. But the libel is made sufficiently 
distinot In this respect by the subsequent alle- 
gation, that the parcels were broken open 
at Key West, and the marks so defaced and 
altered that the libellants "were unable to 
Identify the several parts and parcels thereof 
by them respectively insured as aforesaid." 
This denotes that the libellants were not 
Joint Insurers. 

If any advantage could legally be taken of 
this want of joint Interest, the resjmndoat 
should have Interposed the proper exception. 
But I do not think the faot of any impor- 
tance, however it is brought to the notice of 
the court The canon law permitted several 
actions to be joined In the same libel. 2 
Browne, Civil I^w, (Ed. 1799,) 79. And our 
own courts sustain libels uniting the most 
dissimilar interests. In The Amiable Nancy, 
the libel was filed by the owners of the ves- 
sel, the master, the supercargo and a mari- 
ner, for trespass to the vessel, and for an as- 
sault and battery on some of the libellants. 
Damages were awarded by this court for 
each of those causes of action, and Its de- 
cision was sustained, on appeal, by the cir- 
cuit court and by the supreme court. [Case 
No. 331;] 3 Wheat [16 U. S.] 546. The 
practice of the court of chancery permits suit- 
ors who have a like interest in the subject 
matter to unite in a bill, though they are not 
to participate with each other in the recov- 
ery. Lloyd V. Loaring, 6 Ves. 773; Adair v. 
New River Co., 11 Ves. 429; Good v. Blewitt 
13 Ves. 397; MItf. PI. (Amer. Ed. 1816) 135 
et seq. There is a manifest fitness and con- 
venience in allowing parties in admiralty 
suits to join as libellants, whose interests rest 
upon a cause of action common to all, though 



as between themselves their Interests are 
separate and distinct, and I find no rifie or 
principle of the civE law interdicting such 
junction. This lib^, however, should be 
amended so as to state that the cause is 
prosecuted for the libellants and for all oth- 
ers interested who may come in and estab- 
lish their rights in the subject matter. One 
action is enough to determine the right of 
the respondent in respect to the vessel and 
her cargo; and the judgment should be so 
far final as to protect him from any further 
proceedings in relation thereto. This would 
be so if the suit were in rem; and actions 
in personam and actions In rem being co- 
ordinate, and resting upon like principles in 
a court of admiralty, ought to be attended 
with the same result in this respect 

The second objection taken by the respond- 
ent is, that the libel is only adapted to a case 
of force or fraud, and that as neither of these 
is proved, no remedy can be had secimdum 
allegata for a mere illegal privation of prop- 
erty. It is true that the libel admits of this 
exception- The brig was put in possession 
of the respondent by her master, both for the 
purpose of immediate relief from her peril, 
and to be afterwards piloted out of the reefs 
and Into port She was at that time In 
great danger, and required immediate assist- * 
ance. Nor was there any force or fraud in 
conveying her to Key West The testimony 
of Seaman, her master, though much more 
clear and explicit as taken before the com- 
missioner than as given in court yet in both 
cases agrees in this, that he did not urge the 
respondent to take the vessel to Mobile un- 
til she had got under weigh. The respond- 
ent was under no obligation to take her to 
her port of destination, there being an Inter- 
mediate American port to which she could 
go with but slight interruption of her voy- 
age. Neither is the respondent made a tres- 
passer from the beginning by reason of any 
misconduct of his In Key West, or by his in- 
voking the authority of the local court there. 
The allegations of the libel, which charge the 
respondent with obtaining possession of the 
brig by force or fraud, cannot be supported. 
But I attach no importance to these allega- 
tions. They may be treated as surplusage or 
as matter of aggravation, and the libellants 
are at liberty to strike them out, if they shall 
be so advised. The court proceeds upon the 
whole case as it is made out, without regard 
to what the libellants have denominated It, 
as in admiralty practice there Is no dis- 
criminating appellation of actions. The rem- 
edy Is upon the case made, and not in con- 
formity to any nomenclature of tlie action. 

I perceive nothing in the cases cited or in 
the argument urged, to support the third 
objection, namely, that this proceeding can- 
not be sustained In personam, but only in 
rem against the brig and her cargo to re- 
claim them in kind. There Is no doubt of 
the power of the court to proceed with like 
authority in personam as In rem, where tne 



AMERICAN (Case No. 303) 



[x iJ'ed. Cas. page 670] 



subject matter is witliin its jurisdiction. 
Blackstone admits that the first process in 
admiralty is frequently by arrest of the per- 
son. 3 BL Gomm. 108; Smart v. Wolff. 3 
Term R. 323, 330. This concession is forti- 
fied by the whole tenor of the practice of the 
court, and of decisions here and in England. 
Gierke's Prax. by Hall; Brevoor v. The 
Fair American, [Case No. 1,847.] There is 
no reason for requiring a different form of 
libel in respect to parties or causes of ac- 
tion in the one case from what is proper in 
the other. The seizure of the article and the 
monition consequent upon that, is equivalent 
to an arrest of the person, and was probably 
introduced as a substitute for a personal ar- 
rest; and it is not to be supposed that such 
attachment brings the subject matter in con- 
testation more immediately before the court, 
than if the party were held in actual arrest. 
The character of the court and the subjects 
with which it deals render it of signal ad- 
vantage to suitors that its functions can be 
exercised in relation to maritime matters 
with aU the benefits of a personal summons 
or arrest of parties, without incurring the 
delays, if not impracticability, of making a 
personal service of process. That end is 
effected by seizing the subject which gives 
cause to the litigation. 

But it is lu^ed, that tf the libel be sufficient 
in point of form, the matters charged therein 
do not make a case of admiralty and mari- 
time jurisdiction, cognizable in this court, 
because the cause of action, if any, arose 
not out of the original taking possession of 
the vessel and her cargo upon the high seas, 
but from transactions subsequent thereto, on 
land, at Key West, within the body of a 
county, so that if any wrong was there com- 
mitted, the libellanls must seek redress in a 
court of law. It is not denied that if the 
original i>ossession of the vessel had been 
wrongful, the act would have been a marine 
tort, and within the jurisdiction of this 
coiu^t When the jurisdiction of a court of 
admiralty has attached, it Is not divested 
by means of acts subsequently done on land 
and cognizable by the law tribunals. Juris- 
diction In admiralty once acquired cannot be 
thus ousted. The after acts, when incidents 
of the first, are, in respect to' jurisdiction, 
all regarded as one. 

In this case, the cause of action is the tak- 
ing and holding possession of the goods by 
the respondent, in the character and with 
the authority of salvor, to which all that 
subsequently transpired was incident Over 
that principal act the court has undoubted 
jurisdiction, and it also has cognizance of 
every accessory act done on land, although 
not of itself sufficient to confer jurisdiction. 
1 Kent, Gomm. 379; Rex. v. Broom, 12 Mod. 
13r>; Dean v. Angus, [Case No. 3,702.] More- 
over, if the cause of action arose at Key 
West, it was in respect to property water- 
borne, and a sea-going vessel; and the admi- 
ralty jurisdiction embraces ports and havens 



as a portion of the high seas. Nor is there 
evidence that the harbor of Key West is 
land-locked so as to be within the body of 
a county, and within the restriction of the 
English rule. Willets v. Newport, 1 Rolle, 
250; Montgomery v. Henry, 1 Dall. [1 U. S.] 
50. I am satisfied that, as a general rule, 
a party deprived of his property by any act 
on the high seas, whether that property be 
jetsam, flotsam or ligan, U© abandoned by 
those who have charge of It, or be voluntarily 
delivered over by them to another without 
authority, has his remedy in this court, be- 
cause the transaction is of a maritime charac- 
ter, without regard to any question of marine 
tort connected with the possession- De 
Lovio V. Boit, [Case No. 3,770.] 

It is insisted for the respondent, that ad- 
mitting the court at Key West had no juris- 
diction, yet that objection had been waived 
by the assent of Seaman to the proceedings, 
and the subsequent composition and adjust- 
ment made by Barle with those claiming 
the cargo as purchasers under those proceed- 
ings. It is not necessary to inquire whether 
Seaman possessed authority to bind the li- 
bellants by the assent supposed, since the 
fact of the assent Is not ^tablished. His 
appearance as a witness before the local 
court does not amount to a submission to the 
authority, which the court assumed, to award 
salvage and condemn the vessel and her cargo 
to sale, to satisfy its decree. He had no rea- 
son to suppose the court would do more than 
fix a reasonable compensation for the par- 
ticular services rendered, and such compensa- 
tion he professed a willingness to pay. When 
the court ordered a sale of the vessel and her 
cargo, he lemonstrated against and excepted 
to the whole proceeding, and thus plalnlj- 
evinced that he never assented to or ac- 
quiesced in the authority which the court un- 
dertook to exercise. As to the composition 
entered into by Earle, there is no question, 
that if one who is tortiously deprived of his 
property, freely and voluntarily compounds 
with the wrong-doer, the original tort is 
thereby extinguished, and cannot afterwards 
be made a ground of action, unless there 
was duress or fraud practised In obtaining 
the compromise. The $72,500 were not paid 
to the respondent to discharge his lien upon 
the property as salvor, but was paid to par- 
ties who claimed the absolute title to the 
property as owners, and who are not now 
before the court Such payment, therefore, 
did not amount to a waiver of any rights 
whatever, as between the libellants and the 
respondent, at least without an express stipu- 
lation at the time to that effect No con- 
tract or understanding of the kind is proved. 
It appears that Barle was unable to obtain 
the property in any other way. On the ques- 
tion of fact therefore, whether the agent 
of the libellants acquiesced in the assumed 
ownership of the property, and paid the sum 
upon that footing, I am convinced, upon the 
evidence, that he did not and that he in- 
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sluted upon a reservation of all tlie rights of 
his principiils, and refused to take any steps 
that might impair them. Earle's testimony 
is entitled to full credit It is corroborated, 
also, by all the facts in the case, and is called 
in question only In some particulars by the 
testimony of Mr. Whitehead, who, though he 
has no such fixed legal interest in the case as 
would make him an incompetent witness, is 
nevertheless so implicated in the transaction 
as to be under a strong bias of mind adverse 
to the libellants and in favor of the respond- 
ent, as his own Integrity is involved in up- 
holding the judgment of the court and the 
proceedings under it I must, therefore, hold 
that the rights of the libellants remained, 
after the re-purchase or redemption of the 
property by Earle, in the same condition as 
before. 

Since, therefore, the libel must be regarded 
as sufficient in matter of form and of sub- 
stance, and the court has jurisdiction in the 
case, and the Ubellants have established 
•claims against the respondent not waived 
by them, it remains to determine the extent 
of the respondent's liability. 

The libellants demanded remimeratlon for 
all they have lost In consequence of the pro- 
ceedings at Key West, on the ground that 
the act of the respondent In taking the brig 
into Key West was intentionally tortious, 
and that he is therefore liable for all the 
consequences of that wrong. But the evi- 
dence fails to establish any such wrongful 
Intent It has been already shown that he 
did not acquire possession of the brig by 
force or firaud, and did not retain her, by 
right of possession, against the demand of 
her owners, but handed her over to what was 
claimed to be the custody of the law. The 
decree of the territorial court having been 
unauthorized, he Is liable to the extent of 
the property acquired by him under It, but 
he la not necessarily answerable for all the 
property the libellants have lost. Into whose- 
soever hands it may have gone. It Is evi- 
dent that the respondent desired to go to 
Key West, yet there Is not enough to charge 
him with bad faith in the proceeding. There 
is, Indeed, ground for suspicion that he in- 
tended or hoped to secure a more favorable 
award of salvage at Key West than he could 
expect at any other of the places proposed. 
But there are not enough circumstances to 
warrant the conclusion that he resorted to 
Key West for the purpose of perpetrating a 
fraud upon the parties interested In the brig 
or her cargo. The utmost sum for which he 
can be held liable is the sum received by him 
as salvage, which Is asserted by the libellants 
to have been $25,006 27; and it Is not denied 
by the respondent that he obtained that 
amount 

On the other hand, the respondent rendered 
important services at a time when the brig 
was in a perilous situation on the reefs; 
and there is some reason for supposing that 
but for bis timely appeai*ance she would 



before long have been abandoned by her 
crew. He is, then, entitled to compensation 
therefor, imless he has, by his own miscon- 
duct, forfeited the right, not only to salvage, 
but to every other reward. If the charges 
made In the libel are sustained by the evi- 
dence, he has no claim to salvage. This 
court, having a broad discretion In cases of 
this character, takes into consideration the 
merits and motives of the salvor, in regu- 
lating the amount of salvage to be awarded 
him, in some cases giving a large proportion 
of the property saved, and In others dimin- 
ishhig it to a compensation for pilotage or 
mere labor, or denying it altogether. The 
Vrouw Margaretha, 4 0. Rob. [Adm.] 104; 
Mason v. The Blaireau, 2 Cranch, [6 U. S.] 
240. It is charged upon the respondent that 
he neglected to inform the brig of her dan- 
ger, though well aware of It and fully able 
to warn her; that he predicted her ground- 
ing when he first fell in with her, and placed 
himself near the spot where it actually oc- 
curred, with a view to make a profit from 
the calamity which he was aware must befal 
her. The obligation which a vessel is nnder 
to warn another of a danger clearly discerned 
by her, but of which the other is Ignorant 
is so far an imperfect one that It may not 
supply a right of action by the party injured 
against the other for a neglect to comply 
with it But if the party In fault comes 
into a court of justice seeking salvage for 
rescuing the other from a danger which he 
might have prevented. It Is clear that all 
right to a salvage reward Is destroyed. That 
is a recompense resting essentially upon eq- 
uitable considerations. The respondent, If 
he claims as salvor, must present his claims 
with dean hands. The evidence to show 
that the respondent was aware of the dan- 
ger to which the brig was exposed, consists 
of his declarations on board his vessel, his 
answer to the libel, and his conduct at the 
time the brig was In view before her disas- 
ter. His declarations are sworn to by the 
master and seamen of the Hercules; but 
their evidence is open to obvious objections, 
and their depositions, like all ex parte exam- 
inations, are to be received with the greatest 
caution, particularly as. In this case, their 
testimony before the commissioner was much 
more full and compromising to the respond- 
ent than their evidence as given in court. 
His own answer to the libel is not so explicit 
as could be wished. The navigaUon of those 
seas and the situation and employment of the 
respondent are to be considered in estimat- 
ing the diameter of this answer. The Gulf- 
Stream at that place runs northerly at the 
mte of at least three miles an hour. A 
northeast wind raises the stream upon the 
Florida shore, and gives It a direction to- 
wards the land. From a minute chart of 
that section of the coast, previously made 
by the respondent, it appeai-s that the cur- 
rent tends towards the spot where the Her- 
cules in-f'uuded. No observntiou had been 
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taken by the brig for one or two days before 
the accident, on account of the weather, and 
the master of the brig was out of his reckon- 
ing. The respondent was perfectly familiar 
with the navigation of those seas. He must 
have been able to determine whether the mas- 
ter of the brig was a good pilot or not He was 
himself bearing straight for the land, and he 
observed the brig on a course varying but 
three or four points from his own, tending 
towards a long line of reefs, and continually 
nearing a lee shore, where there was no har- 
bor, and where the danger to her must con- 
tinue for himdreds of miles. The master of 
the brig supposed himself to be on the other 
side of the Gulf-Sti-eam. The respondent, 
in his conversation with his son, anticipated 
danger to the brig, not from any change of 
wind or weather, but from her course when 
he last saw her. He predicted that she 
would "be either on the Bahama banks or 
Oai-ysfort reef." It is not' easy to see why 
the Bahama banks were mentioned- They 
were from sixty to one hundred miles distant 
on the other side of the Gulf-Stream. The 
wind, the current and the direction of the 
brig, all tended from the Bahama banks 
towards the Florida reefs. The respondent 
added: "unless the captain was a good pi- 
lot" But how much confidence he placed in 
the ability of the "captain" may be gathered 
from his having advised his son that they 
had better remain where they were, to be 
ready in case of accident If danger was 
equally to be apprehended from the Bahama 
banks, why should they both remain sixty 
miles from those banks, and within a mile 
of Carysfort reef? Why did the respondent 
come to anchor at mid-day? He says, be- 
cause the weather was squally; but it is 
abundantly shown that the sea was smooth 
at the time the Hercules ran aground. From 
these and other circumstances, I am con- 
vinced that the respondent understood the 
danger to which the brig was exposed, and 
kept himself in readiness to take advantage 
of an accident to the brig, should it occur. 

The remaining question is, whether the re- 
spondent was able to warn the brig of her 
danger. The vessels were two or three mUes 
apart, running with the wind, upon courses 
differing only three or four points. It does 
not appear that there would have been any 
danger or difficulty to the respondent In 
bearing directly for the brig; and, though 
his son says that he bore away one point 
for the purpose of speaking the brig, but 
she hauled her wind, as he supposed, to 
avoid him, yet this is wholly unsupported by 
any other evidence, and, had It been true, 
it must have attracted the notice of some of 
the seamen or officers of both vessels. The 
respondent also would have set it up in his 
answer as evidence of his having discharged 
his duty, but he makes no mention of any- 
thing of the kind. It does not even appear 
that a flag Avas raised or a signal shown, 
and it is not to be assumed that the respond- 



ent was unable to warn the brig of her dan- 
ger, without evidence of any attempt on his 
part to do so. His claim to salvage should, 
therefore, not be entertained. He has for- 
feited it by his conduct In the crit- 
ical situation of the brig. He acted under 
a persuasion that she was about to in- 
cur the 'Very danger which occasioned the 
acceptance of his services, and he mani- 
festly contemplated all that occurred. This 
fact takes from those services, however oi>- 
portune and indispensable, those merito- 
rious qualities which characterize a salvage 
service. 

At the same time, the respondent rendered 
valuable assistance to the brig. He did not 
bring her on the reef, and was under no 
legal obligation to get her off; and he might 
have left her there without incm-ring any 
personal responsibility. It is evident that 
the brig was in danger, and the aid he 
offered was accepted by the master. Nine- 
teen men and two vessels were engaged six 
days in lightering the cargo and transporting 
it to Key West, and in piloting the vessel 
there, a distance of from ninety to one hun- 
dred miles. Without pretending to estimate 
with great exactness the value of the serv- 
ices rendered, I shall allow the respondent 
therefor the sum of §3,000. 

The respondent must, therefore, pay into 
court the balance of the money received by 
him from the proceeds of the brig and cargo, 
with interest, after deducting $3,000. No 
costs will be allowed to the libellants, since 
the respondent. In retaining the money 
awarded to him at Key West, cannot be con- 
sidered as wrongfully withholding it, as long 
as the right to it was not settled by a court 
of adequate authority. The clerk must as- 
certain the proportion that the respective In- 
terests of the libellants in the brig and such 
of her cargo as was stowed below decks 
bore to the sum received by the respondent 
The deck-load was thrown over-board before 
the respondent came on board. The clerk 
will then ascertain and report the propor- 
tion due to each of the libellants according 
to their several interests. Decree accord- 
ingly. 

NOTE, [from original report.] Upon the 
question raised by the plea to the jurisdiction, 
the opinion of this court was, that the legisla- 
tive council of Florida did not intend, by the 
act of July 4th, 1823, to confer upon the courts 
of Florida any other powers or duties than those 
of common law courts; that the words wrecked 
property, in that act, were to be understood of 
wrecks at common law, namely, goods cast or 
left upon the land by the sea. (Sir H. Consta- 
ble's Case, 5 Coke, 107; Jacobsen's Sea Laws, 
540; Kespublica v. Lacaze, 2 Dall. [2 TJ. S.] 
122,) of which the English common law courts 
had jurisdiction; that the act was not intendel 
to confer jurisdiction over cases of salvape 
upon the high seas; and that if it were so in- 
tended, the legislative council of Florida had no 
constitutional authority to confer such jurisdic- 
tion. The case of American Ins. Co. v. Cantor. 
[Case No. 302a,1 which arose about the same 
time in the district of South Carolina, pre- 
sented the same question, and was decided 
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In the same way, but was carried by appeal to 
the circuit court, and finally to the supreme 
gourt of the United States, (1 Pet. [26 U. S.] 
oil,) where the decision of the circuit court 
reversing that of the district court was af- 
firmed, and the point was settled, tiiat though 
admiralty jurisdiction in the states could be 
originally exercised only by the district courts 
of the Tjnited States, yet the same limitation 
did not extend to the territories; that fn legis- 
lating for them, congress exercised the com- 
bined powers of the general and state govern- 
ments, and that the net of the territorial legisla- 
ture of Florida, erecting a court which proceed- 
ed under the provisions of the law to award 
salvage and to decree the sale of the cargo of 
a vessel which had been stranded, and which 
cargo had been brought within the territorial 
hnuta, was not inconsistent 'with the constitu- 
tion and laws of the United States, and was 
valid. The opinion of this court upon the point 
raised by the plea in this case is therefore omit- 
ted. On the 1st of February, 1826, about four 
months after the decree of the territorial court 
awarding salvage to the respondent, the act of 

looo''^^*'*''^*^'® <^0""C'^ of Florida of July 4th. 
IbJJ, was annulled by an act of congress, (4 
Stat. 138.) and, on the 23d of May, 1828, an act 
was passed by congress to establish a southern 
^dicial district in the territory of Florida, ad. 
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AMERICAN MANUF'G CO. v. LANE et al. 

[14 Blatchf. 438; 3 Ban. & A. 268; 15 O. G. 
421; Merw. Pat. Inv. 358.]* 

Circuit Court, S. D. New York. April 27, 1878. 

Patents for Invextions — What Constitgteb 
iNFuiNOEMENT— Similarity —Improvement jn 
Tempeufng Umbrella Ribs. 

^' ?^\ invention set forth in letters patent 
granted to A. Stewart Black. July 14th, IsS. 

ribs.'^'definer**^^™^''* '"^ tempering umbreUa 

"3 T^® first claim of said patent, namely, 
constructing the tempering die with a square 
hole, corresponding m size to the wire to be 
tempered, m order that the wire may be straight- 
ened in all directions, and the flattened portions 
of the wire be brought in line with each other, 
as and for the purposes specified," is infringed 
by the use. for the tempering of umbrella ribs 
of U-shaped wire, with wider flattened parts in 
them, of a die formed of two plates, one above 
A^^^ ^f °'''' -^\^> .*^® sr«>^e in one plate 
SiilTi^ and semi-elliptical, to accommodate one 
thP^^ the, flattened parts of the rib, and with 
the groove in the other plate broader and deep- 
t,:^^ h lu Its. cross-section, the shape of the 
^°y^■?^ 1^® ^'^®' ^^^h a channel opposite to 
^^^ ^^^^}u^ ^3°^^ P *^e other plate, toaccom- 
Se rib ^^ ^^ ^® flattened part of 

3. The prior existence of a square hole or 
groove for the purpose of drawing through it 
equare bars or strips of metal, to compress them 
and straighten them, does not anticipate the in- 
vention claimed in said first claim 



CReported by Hon. Samuel Blatchford, Cir- 
2uit Judge: reprinted in 3 Ban. & A. 268 and 
Lnv^SK?.? permission. Merw. Pat 
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BLATCHFORD, Circuit Judge. This Is 
an appliciition for a provisional injunction to 
restrain the alleged infringement of letters 
patent granted to A. Stewart Black, July 
14th, 1863. The specification of the patent 
sets forth that Black has "invented, made 
and applied to use a certain new aud use- 
ful improvement in tempering umbrella ribs 
and similar articles." The specification 
says: "In tempering ribs for umbrellas and 
parasols and similar articles, great difficulty 
is experienced in obtaining a uniform tem- 
perature throughout the entire length, so as 
to temper all parts equally. Some parts 
are tempered too much and bend In use, and 
others are not tempered enough and break. 
Besides this, the hardening operation ren- 
ders the wh:e composing such ribs more or 
less crooked, and they have to be straight- 
ened at the time of tempering, while in a 
heated state. Various attempts have been 
made to effect these operations, however, 
with but partial success. The nature of my 
said invention consists In a peculiar con- 
struction of grooved or perforated metallic 
tempering die, that is heated to a sufficient 
extent to temper the umbrella rib or similar 
steel article, and the groove or opening in 
said die, being straight and of the size re- 
quired for containing such ai'ticle, straight- 
ens it at the same time that its temper Is 
drawn to the degree required. I make use 
of gas flames or jets to heat the said tem- 
pering die, whereby greater uniformity can 
be obtained in the same than by a fire heat, 
and said heat can be kept uniform, hour 
after hour, without especial attention, thus 
rendering my apparatus adapted to temper- 
ing in the most uniform and delicate man- 
ner, even when attended by boys, or com- 
paratively unskilful workmen; whereas, the 
tempering of such articles has heretofore re- 
quired the exercise of great judgment by 
skilful workmen." There are three figures 
of drawings referred to. Figure 1 "is a ver- 
tical section of the tempering apparatus, at 
the line x x, of Figure 2." Figure 2 "is ;i 
plan of said apparatus, partially in section,, 
to show the interior." The specification pro- 
ceeds: "In the drawing, a is a metallic bar^ 
of the requisite size and length, with grooves 
planed or otherwise formed in the upper 
surface, as seen in the section, Figure 1, 
and these grooves are to be of the size re^ 
quired for admitting the wire forming the 
umbrella spoke or other article; and I pre- 
fer, for such ribs, that the gi-ooves be formed 
with square corners, to allow the flattened 
parts of the ribs to pass, as Illustrated in 
larger size in Figure 3, said flattened parts 
being made for the reception of the holes re- 
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quired at the ends and near the middle of 
such ribs, and, when placed in the said 
grooves, these flattened portions are diagonal 
and are brought properly into line with 
each other by the groove itself. The grooved 
bar a is to be covered with a second bar b, 
setting closely to the bar a, so as to form 
a perforated tempering die. It will be seen 
that this form of construction is preferable 
to any other in which the hole might be 
bored or formed partly in each bar, as this 
construction is the cheapest and most ac- 
curately made, although I do not confine 
myself in this particular. Where desired, the 
upper bar b may also be grooved with the 
same or a different sized groove or channel, 
setting intermediate to those in the bar a; 
and the parts a and b may be held together 
by screws or otherwise. The perforated me- j 
talllc tempering die made as aforesaid, and 
heated by competent means, will temper 
wh-e umbrella ribs, or similar articles passed 
through it, and hold the same in a straight 
position while being tempered, the wh:e or 
ribs being passed in at one end and forcing 
out the tempered rib at the other end." The 
specification then describes an apparatus for 
heating the dies, by means of gas-burners, 
and says, that, "by this device, the tem- 
perature of the dies is rendered imiform and 
continuous, and can be regulated with the 
greatest exactness, by the flow of gas ad- 
mitted." There are three claims, as follows: 
(1.) "Constructing the tempering die with a 
square hole, corresponding in size to the 
wire to be tempered, in order that the wire 
may be sti-aightened in all directions, and 
the flattened portions of the wire be brought 
in line with each other, as and for the pur- 
poses specified;" (2.) "Constructing the tem- 
pering die with the grooves in one of the 
half-pieces coming opposite the flat smrfaee 
of the other half-piece, whereby the temper- 
ing dies are more easily made and kept in 
order, as set forth;" (3.) "The tempering 
dies constructed substantially as specified, 
and enclosed in a suitable casing, in com- 
bination with gas-burners applied substan- 
tially as shown, whereby the temperature 
of the said tempering dies is easily regulated 
and maintained with uniformity, as set 
forth." 

The defendants have made umbrella 
frames called "paragon" frames, the ribs in 
which are constructed of U-shaped wire. 
Such wire cannot be tempered and straight- 
ened in a die with a square hole, if there are 
wider flattened parts in the wire. The die 
with a square hole can be used to temper 
and sti-aighten only round wire, if there are 
wider flattened parts in the wire. The wire 
referred to in the specification of the plain- 
tiff's patent is round wire. The "paragon" 
ribs tempered and straightened by the de- 
fendants have wider 9attened parts in them, 
and have been tempered and straightened 
by them in heated dies. The dies are 
formed of two plates, one above and one be- 
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low. The groiwe in one plate is shallow 
and semi-elliptical, and the groove in the 
other plate is broader and deeper. The for- 
mer groove accommodates one edge of the 
flattened parts of the rib, while the latt«r 
is, in its cross-section, the shape of the body 
of the wire, with a channel opposite to and 
like the groove in the other plate, to ac- 
commodate the other edge of the flattened 
parts of the rib. In the square-holed die, the 
wider flattened parts of the round wire are 
accommodated in the diagonal corners of 
the square hole, while the surface of the 
round wire touches the four sides of the 
square hole. In the defendant's die, the 
contour of the body of the wire touches the 
surface of the body of the groove at all 
points, while the wider flattened parts of 
the wire pass through the two narrow 
grooves. 

In each of the two constructions of dies 
the result Is attained of tempering and 
straightening the rib at the same time, 
and of doing this after the wider flattened 
parts have been formed in the rib. In each 
the groove is straight longitudinally, and is 
of the shape and size reqiiisite not only to 
contain the rib, but to embrace and support 
it at such points as will serve to straighten 
it in its passage, and to admit ar the sami* 
time of the free passage of ilio wider flat- 
tened parts through portions of the groove, 
which are so arranged as to keep sucli 
wider flattened parts of the rib in line with 
each other. In each the dies, when heated, 
will temper the rib, and hold all parts of It 
in a straight position while being tempered, 
and the tempering and straightening tal^e 
place while the rib is moving through the 
groove longitudinally from end to end. The 
mode of operation of the two dies, in their 
use in connection with the wire which is 
passed through them, is the same. The de- 
fendants' tempering die is constructed with 
a hole which corresponds in size to the wh:e 
which is to be tempered, and. In tempering 
the wire, by drawing it through such hole 
when the die is heated, the wire is straight- 
ened in all du-ections, and the flattened por- 
tions of the wire are brought In line with 
each other. The language of the first claim 
of the plaintiff's patent describes the de- 
fendants' die and its effect on the wire that 
is drawn through it, except that such claim 
describes the hole in the die as square. The 
hole in the defendants* die Is not mathe- 
matically square. But, the whole tenor of 
the specification shows that the meaning of 
the claim is, that the hole or groove shall be 
of such size and shape as to allow the body 
of the wire to go through and be straighten- 
ed while it is being tempered, and also to al- 
low the flattened parts of the wire to go 
throxigh and be kept in line with themselve» 
and with the body of the wire. For a round 
wire a square hole will accomplish all of 
these results. The corners of the square 
are merely supplementary spaces for the 
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passage of the wider parts. The shape of 
. the exterior walls of such spaces is manifest- 
ly immaterial, so long as the spaces exist 
and have exterior walla. In the patent the 
spaces are described as corners of a square. 
But, whether the two lines of the cornei* 
form a right angle with each other, or a 
gi-eater angle than a right angle, or form to- 
gether any other figure, is manifestly shown 
by the specification to be immaterial, so long 
as the walls of the groove hug the body 
•of the wire and yet leave space for the wider 
flattened parts. The corners of the hole in 
the defendants* die, though not mathematic- 
ally square, are, to all practical intents, 
square, so far as the supplementary spaces 
are concerned. The invention embodied in 
the first claim of the patent is found, in all 
particulars, in the defendants* dies. The 
first claim of the patent is not limited to a 
groove which is wholly in one of the two 
half-pieces of the die. That feature exists 
in the second claim; but the specification 
states that a groove formed partly in each 
of the two half-pieces is contemplated by 
the inventor. 

The specification Is not artistically drawn. 
It seems to set out with describing the inven- 
tion as being to draw the rib though a 
straight heated groove of the proper size 
in a metallic die, and It follows out that idea. 
It states the leaving of a space for the flat- 
tened parts of the rib to pass through, as a 
preferential construction. It would seem as 
if the intention originally was to claim 
broadly the tempering and straightening of 
the rib In a heated metallic die having a 
straight groove In It of the size and shape 
of the rib. But there Is no such dalm. The 
first claim Is narrowed to a construction 
which includes only a rib with flattened 
parts, and a groove which will accommodate 
such flattened parts, which are shown In 
Figure 3 of the drawing as projecting be- 
yond the line of the body of the unflattened 
parts of the rib. The first claim does not 
Include a rib which has no flattened parts, 
nor does It Include a groove which wiU ac- 
commodate only a rib which has no flatten- 
ed parts. It Is contended by the defendants 
that the first claim claims merely a die with 
41 square hole, as a structure, and that, if a 
square hole In a metallic die Is shown to 
have existed before, the first daim Is void 
for want of novelty. But, the fair construc- 
tion of the first claim, In connection with 
the body of the specification, is a claim to 
the mode or process of tempering and 
straightening a rib which has a body, and 
flattened portions other tfian such body, by 
drawing the rib through a straight hole or 
groove in a heated metalUc die, of the prop- 
er size and shape to at once embrace close- 
ly the body of the rib, and yet, by supple- 
mental spaces In the groove, to allow such 
flattened portions to pass through freely and 
be brought In line with each other. The 
whole text of the specification show's that 
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the Invention is declared to be one of an 
improvement in tempering the rib, that is, 
in the process or mode of tempering it, and 
the description is declared to be a descrip- 
tion of such improvement The square hole 
or groove may have existed before and been 
used for the purpose of drawing through it 
square bars or strips of metal, to compress 
them and straighten them, but, such prior 
existence and use of the square groove does 
not anticipate the invention claimed In the 
first claim of the Black patent, as such In- 
vention is above defined. In such aspect, 
the use of the square groove in the manner 
and for the purpose indicated In such first 
claim is not the mere use of an old thing for 
a new purpose, or the mere application of the 
square groove to a new use. 

The defendants adduce various prior In- 
ventions, but none of them anticipate the 
invention covered by the first claim of the 
patent The Holland patent has semicircu- 
lar gi'ooves for straightening and tempering 
umbrella ribs, but makes no suggestion as to 
ribs with wider flattened parts. Tiie Fox 
patent Is for tempering and straightening 
cylindrical wire in circular grooves. Tlie 
same is true of the Chesterman patent and 
the Maddin patent The Hadfield and Ship- 
man patent shows square holes and round 
holes through which to draw metallic strips, 
to temper them, but nothing is disclosed 
that suggests anything more than that round 
wh:e is to be drawn through a round groove 
and square wire or steel through a square* 
groove. So far as appears. Black was the 
first person to perform the process describ- 
ed in the first claim of the patent by the 
means therein described, and thus the first " 
to temper and straighten an umbrella rib 
having the wider flattened parts in It 

I do not see that there Is any Infringement 
of the second and third claims. Let an 
injunction issue as to the first claim. 



qa^i A^?* ^? ^^^ ^^ known, this patent. No. 
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Case No. 305. 

AMERICAN mDDLINGS PUHIFIER CO 

V. ATLAI^TIC MILLtNG CO. 

[4 Bill. 100;» 3 Ban. & A. 168.] 

Circuit Court, E. D. Missouri. 1877. 

IKJUXCTIOX AGAINST InFKIXGERS IN PaTEXT CaSES 

— Vamditt of Patent— Effect op Decree of 

CiKCuiT AND Supreme Court Scstainixg a 

Patent— Bond as the Alternative of' an In- 

junction—Ordek as to Keeping an Account. 

1. An application for an injunction, pendente 

hte, to restrain defendants from an al eeed in- 

fnngenient of the Cochrane patent (owned by 

the piaiutiff) for the "new process" of manu- 

factunufe' flour from "middlings:" the patent 

havmg been sustained by a decree of the su- 



»CReported by Hon. John F. Dillon, Circuit 
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preme conrt, and that decree not having been 
shown to be collusive, the validity of the patent 
was considered as sufficiently established to give 
the right to an injunction; but tne injunction 
was refused because the infringement was not 
satisfactorily shown. , -, , 

2. The alleged invalidity of the reissued Coch- 
rane patent on the ground that it contains 
claims not warranted by the original patents, 
and on the ground that the invention was not 
novel, was not shown with such clearness as to 
justify the court in holding, on a Preli^ina^r 
application, a patent to be void, which had been 
sustained by the supreme court ^. „„ „ 

3. The giving of a bond by a defendant as a 
condition of avoiding an injunction, will not De 
required, except in a case where, if the bona is 
not given, an injunction will and ought to issue. 

4. Although an injunction was denied, the de- 
fendants were required to keep an account ot 
the amount of flour manufactured m their mills, 
and report the same monthly, under oath, and 
to submit to an examination of their mills, 
when in operation, by the plaintiff, its counsel, 
and expert witnesses. 

[In equity. BiU by tte American Middlings 
Purifier Company against the Atlantic Mill- 
ing Compfmy for infringiag patents Nos. 37,- 
317, 37,318, and 37,321. Heard on motion for 
provisionai injunction- Injunction refused. 
On final hearing, plaintiff's bill was dismissed. 
American Middlings Purifier Co. v. Athmtic 
Milling Co., Case No. 300.} 

The plaintifiC company, as the assignee of 
the Cochrane patent for the "new process" 
of making flour from "middlings," filed a 
bill against the defendant company, and 
against several other mill owners in St lK>uis, 
charging them with infringing the reissued 
Cochrane patent, and asking, inter alia, for a 
preliminary injunction. Answers were filed 
in all of the cases, assailing the validity of 
the patent and denying the alleged infringe- 
ment Only one aflidavit to support the 
charge of infringement was filed. There 
were numerous affidavits denying the in- 
fringement The following opinion was de- 
livered on the application for an injunction. 
Rodney Mason, John A. Hunter, and C. H. 
Krum, for plaintiff. 

George Harding and P. N. Judson, for de- 
fendant 

Before MILLER, Circuit Justice, and BIL- 
LON, Circuit Judge. 
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MILLER, Circuit Justice. The bill in this 
case charges the defendants witb infringing 
several patents issued to WiUiam F. Coch- 
rane, all of which have been assigned to 
plaintiff. These patents are reissues follow- 
ing upon a surrender of original patents, and 
they relate to the "new process," as It is 
called, of making a superior flour out of mid- 
dlings, which were formerly rejected, or. If 
used, were very Inferior in quality and value. 
The patent of principal Importance in tiie 
case is for the process by which these mid- 
dlings are purified and converted Into flour, 
and the others are patents for several ma- 
cbines used in the process. The bill prays 
for a preliminary injunction, and due notice 
of the application was given. The case hav- 



ing been fully heard on affidavits and argu- 
ment of counsel, we now proceed to Its de- 
cision. It is proper to add that, before the 
hearing, the answers of the defendants were 

filed. ^ ^ 

The defences are: First, that the patents 
are invalid; and, second, that if valid, they 
have not been infringed by the defendants. 
The patents have been found to be valid by 
the judgment of the supreme court of the 
United States at Its hist term, in the case of 
Cochrane v. Deener, [95 U. S. 355.] and a 
copy of the record of that case is produced as 
evidence in this case. And wbile it Is con- 
ceded that the judgment in that suit is not 
an estoppel as to the defendants in this, be- 
cause they were not parties to the former, 
it is not denied that it is conclusive on this 
court as to the principles which it decides, 
and raises a prima facie presumption of the 
validity of those patents, which requires clear 
and satisfactory proof to the contrary, be- 
fore it can be rebutted. This proposition 
was announced in the case of American Mid- 
dlings Purifier Co. (present plaintiff) v. 
Christian. [Case No. 307,] on a similar ap- 
plication in the Minnesota chrcult court, a 
few months ago, and we adhere to it now. 
To avoid the legitimate effect of that judg- 
ment, it is alleged by defendants that the 
judgment of the supreme court was obtained 
by fraudulent coUuslon between the plain- 
tiff and the defendant, imposing upon the 
court what It believed to be a genuine con- 
test, while in fact It was Intended and de- 
sired by both parties that the patent of 
pljuntiff should be established by its judg- 
ment 

There is, in our opinion, a failure to prove 
this collusion. The fact that the parties to 
this suit and others similarly interested 
have, during the vacation of the supreme 
cotn-t, filed a motion to vacate that judgment 
on that ground, certainly has no tendency 
to prove it. And scarcely any more weight 
can be attached to ex parte affidavits pur- 
porting to retail, at two or three remove? 
by hearsay, the statements of the counsel 
of one of the parties to that suit Nor can 
a presumption of such collusion arise from 
the fact that the case was heard on printed 
argument instead of oral, or that the two 
counsel of defendant, who each presented 
a printed argument, did not make it longer 
or fuller. These arguments in the supreme 
court were very fully considered and ac- 
curate models were examined. A division of 
opinion in the court caused a protracted ex- 
amination of the case, which was before the 
court after its submission some six months 
—a very rare thing. 

It is next urged that the reissued patents 
are void because they differ from the orig- 
inals in important particulars, and contain 
claims not justified by the originals, and It 
is said that this question was not before the 
supreme court It appears to be true that 
no such question was considered by the 
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-rcurt, and If the showing of the defendants 
uere was such as to convince our judgment, 
01- satisfactorily prove that the position Is 
well taken, we should give the defendants the 
benefit of it. But the action of tlie officers 
in tlie patent office, In making these reissues, 
must be presumed to be right, and the burden 
of proving the reverse is on the defendants. 
They have produced nothing on that subject 
but the specifications of the original and re- 
issued patents, and insist that it appears 
clearly from a. comparison of these, that the 
reissue is for a different thing from the orig- 
inal. The comparison, as thus made, and 
especially when e.^tended to all the patents 
relating to the same Improvement issued to 
the patentee on the same day, does not sat- 
isfy us that the reissues are void on that 
ground. They are not. In our judgment, suffi- 
cient, In the absence of the original applica- 
tions In the patent office, to justify us on this 
preliminary motion and imperfect presenta- 
tion of the case, to hold patents which have 
been passed upon by the supreme court, and 
by the circuit court of Minnesota, void. The 
same remarks apply to the next objection to 
the patents, namely, that they were not 
novel. The principal evidence offered on 
this subject is an extract from a French 
publication, which Is said to be now in the 
patent office at "Washington, bearing a date 
jintorior to the date assigned by Cochrane to 
his Invention. The con'ectness of the trans- 
lation offered Is disputed. The original Is 
not before us. The whole matter Is so Im- 
perfectly presented, that It would be a gross 
injustice to hold the patents void without a 
more extended examination of the matter. 
It may be observed in respect to both these 
objections, that, on final hearing, when the 
issues are clearly made and seen, and the 
testimony of witnesses subjected to cross-ex- 
amiuafion, with the aid afforded to the court 
by models and drawings Illustrated by full 
argument, they can receive that careful con- 
sideration of the court which they cannot 
here, and which Is necessary to justify the 
rejection of the patents. 

For the purposes of the present motion, we 
are bound to treat the patents set up by the 
plaintiff as valid. There remains to be con- 
sidered the question of Infringement. The 
case standing at the head of this opinion was 
heard and argued with four others, brought 
by the same plaintiff for a like Infringement 
by other defendants. In all these cases, the 
bills charge the infringement and the an- 
swers deny It under oath. It is necessary, 
therefore, for the plaintiff to sustain the al- 
legation of infrmgement by a preponderance 
of evidence. There Is but one wituess on the 
part of plaintiff In aU the cases. The de- 
fendants In each case have Introduced sev- 
eral witnesses, who, on oath, deny that the 
defendants use the process or the machines 
described In plaintiff's patent. Looked at in 
this general way, there is the force of the 
■answer and the more numerous witnesses ( 



of the defendants, none of whom are Im- 
peached, against the testimony of a single 
witness. 

If we examine more closely the statements 
of these affidavits. It does not appear that 
Mr. Paige, the witness of plaintiff, ever saw 
any of the machines of plaitftiff, or any model 
of them, or of the Welch patent He de- 
scribes their mode of operation and the pro- 
cess of plaintiff from tlie language of the 
patent alone. Conceding that he Is sufficient- 
ly an expert to understand this, and taking 
his description of the mode or process of 
the defendants, some of which he does not 
pretend to describe except by reference to 
others, his affidavit is liable to the objection 
of a want of minuteness and precision in 
those descriptions. These affidavits are un- 
accompanied by any models or drawings of 
defendants' machines, or anything whatever 
by which the court can institute for itself 
a comparison of the processes used by the 
defendants with tJlose patented by plaintiff. 
This is a very serious defect in the presenta- 
tion of the case. When the case In Minne- 
sota [American Middlings Purifier Co. v. 
Christian, Case No. 307] was before me, sev- 
eral models were introduced, and the patent 
which defendant used was brought Into court 
and the actual process of bolthig, witli the 
use of the current of air, was put in opera- 
tion before our eyes. The defendant then 
claimed that the patent of which that model 
was an ^hlbit, antedated that of plaintiff 
and rendered it void. There was scarcely a 
question that. If it was not an anticipation 
of plaintiff's Invention, It was an Infringe- 
ment of it The infringement In that case 
was but feebly denied and was manifest 
Here it is veiy different The infringement 
is but feebly supported by a single witness 
and denied by many. Mr. Paige, himself, 
seems to recognize two variations of the pro- 
cesses of defendants in all the cases from 
those of plaintiff. One of these Is, that plain- 
tiff describes a process by which the mid- 
dlings are purified in the first separation from 
the superfine flour, the meal going through 
a series of reels and bolting cloths, subjected 
from the beginning to the cin:rent of air, 
and the middlings, when this part of the pro- 
cess is ended, being left In the reel purified 
and ready for regrinding. The defendants do 
not use the air current in the first step of 
the bolting, but following the old mode, 
separate, without the use of the air current 
the superfine flour from the middlhags, ship- 
stuff, etc., and then taking the middUngs, run 
them through the sieves prepared for the 
purpose. In the mills of a majority of de- 
fendants the current of air Is not Introduced 
into the sieve where the middlings are until 
they have been rebolted several times. The 
other variation is, that the defendants use 
the old mode of bolthig, by which the meal, 
as it progresses, passes over cloths, the 
meshes of which are continuously coarser, 
while with plaintiff's they grow successively 
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finer. The result of tliis is obvious, namely: 
that the middlings with such heavy particles 
of bran and other impurities as cannot he 
driven off by the air-blast. aU remahi in the 
bolt in plaintiff's process. These same mid- 
dlings pass throxigh the bolting cloth in de- 
fendants' process !lnd are found in the chest, 
divided by the relative size of the meshes of 
the cloth into middlings, shipstufC, etc. 

Another variation insisted upon as im- 
portant by Mr. Harding, is that in all the de- 
fendants' processes the current of air is pro- 
duced by suction, while in plaintiff's they are 
created by pressure forcing the air toto the 
machine. We do not think we are called 
upon to determine with critical accurax?y, 
upon consideration of the doctrine of eamv- 
alents. whether these variations which ^e 
apparent now are such as to exempt the de- 
fendants on a final hearing from the charge 
of infringement. On that hearing, no doubt 
much that is obscure will be made clea^ 
Drawings and models wlU be shown, and 
witnesses subjected to cross-examination. 
Other competent witnesses wiU have oppor- 
tunity to examine defendants' process, jnie 
law of equivalents will be discussed as it has 
not been now. The decision of the supreme 
court is strong evidence that plaintiff s pat- 
ent is valid, and is conclusive that Deener, 
in the use of Welch's patent, infringed it. 
But it is no evidence that these defendants 
have infringed it. The full burden of proving 
that rests upon the plaintiff as an entirely 
new issue of fact. When we consider the 
consequences to defendants of stopping their 
mills by injunction at this season of year, 
that we are asked to do this hi a summary 
manner on a hearing at short notice, with- 
out the usual test of cross-examining witness- 
,.s we are of opinion that the case which de- 
mands such a grave interference with the 
business of indi^-iduals should be clearly 
made out and should not rest upon unsatis- 
factory evidence that the acts charged have 
been committed. It may be said that, by 
placing defendants under bonds, as we did 
In St Paul, their business can go on with- 
out interruption; but we can only require 
bonds as an alternative, the other brancli of 
which is, that if they do not give bonds, they 
must be stopped by injunction; we can only 
demand a bond, therefore, in a case in -whidi, 
if it is not given, the injunction must issue. 

We do not see that such a case Is made 
in regard to the defendants in either of the 
cases before us. As there is no allegation of 
present or threatened insolvency in any of the 
hiUs or affidavits, and as substantial precau- 
tionary justice can be fully attained by re- 
quiring the defendants to keep an account 
and report monthly under oath, and to sub- 
mit to a tiiorou;;h examination of their mills, 
while in operation, by plahitiff, his counsel 
and 'ixpert witnesses, we shall make such an 
order and deny the injunction- 
Judge TREAT, though not constituting a 
part of the court, has heard the case and 
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given us tiie benefit of his counsel, and agrees 
to what is here said. 

BILLON, Circuit Judge, concurs. 

Ordered accordingly. 

1 NOTE. See American Middlings Purifier Co. 
V. Christian. [Case No. 307.3 
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AMBEIOAN IvnDDLINGS PURIFIEB CO. 
V. ATLANTIC MILLING CO. 

SAME V. CHRISTIAN. 

[5 Dill. 127;* 4 Ban. & A. 148; 15 O. G. 467.3 

Circuit Court, D. Minnesota, E. D. Missouri. 
March, 1879. 

CoaHRA:SE Reissued Patent — New Process 
Flour — Purification of MinoLiNos — iiXPA>'- 
sioN OF Claim in Reissueo Patent. 

Tiie Cochrane reissued patent, sustained in 
Cochrane v. Deener, 94 U. S. 780, for the man- 
ufacture of new process flour by the punUca- 
tion of "middlings" by screening and blowing, 
was held void because no such process was de- 
scribed, suggested, or claimed in the original 
patent. 

[In equity. BUI by the American Middlings 
Purifier Company against the Atlantic MiU- 
ing Company, and another bill against John 
A. Christian & Co. for infringing plaintiff's 
patents Nos. 37,317, 37,318, and 37,321. On 
application a preliminary injunction was re- 
fused in the Atiantic MilUng Case, (Case No. 
305,) and also in the Christian Case, pro- 
vided the defendants would give bonds, etc. 
(Id. 307.) The cases came on for final hear- 
ing, and were argued together. Bills dis- 
missed.] ^„^„ , ,. 

On the 6th day of January, 1863, letters 
patent, numbered 37,317, were granted by 
the United States to William F. Cochrane 
for "a new and useful method of bolting 
flour" The claims in this patent were as 
follows: "1st. Bolting the meal over a series 
of reels covered with cloths of increasing 
fineness, in combination with a blast, sub- 
stantially in the manner described. 2d. Run- 
ning the offal through the entire series of 
reels, substantiaUy In the manner described, 
for the purpose of making the flour bolt 
more freely. 3d. Rebolting the 'white mid- 
dlings* fio-ur after regrindhig and mixing 
them with offal, substantially In the manner 
described. 4tii. Conducting tiie flour made 
upon each reel into a separate compartment, 
substantially in the manner described, for 
the purpose of making a variety of grades, 
or of mixing them in any proportion desired, 

as set forth." 

On tiie 24th day of April, 1874. the above- 
mentioned patent was reissued, numbered 
5,841, for "a new and useful improvement 

^[Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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in the art of manufacturing flour." The 
. claim in the reissued patent was as follows: 
"MHiat I claim as my invention, and desivt 
to secm'e by letters patent, as an improve- 
ment in the art of manufacturing flour, is 
the hereinbefore-described process for man- 
ufactm-ing flour from the meal of gi-ound 
wheat, by first taking out the superfine 
flour, and then taking out the pulverulent 
impurities by subjection to the combined 
operations of screening and blowing, and 
afterwards regrinding and rebolting the pu- 
rified middlings." 

The complainant is the assignee of the re- 
issued patent. The reissued patent was sus- 
tained by the supreme court, in Cochrane 
V. Deener, 94 U. S. 780. A motion was made 
in the supreme court to vacate that decree, 
because it was procured by collusion. The 
charge was not sustained, but in denying 
the motion the supreme coiurt sxiid: "Under 
the circumstances, we think tliat third par- 
ties, who had no opportunity of being heard, 
and whose interests as opposed to the Coch- 
rane patents are very important, should not 
be concluded from having a further hearing 
upon it whenever a future case may be pre- 
sented for our consideration." [95 U. S. 355.] 
The defendants in their respective answers 
deny the validity of the reissued patent on 
various grounds, the more important of 
which are that such reissue is not for the 
same invention as that described and 
claimed in the original patent, and that the 
invention had been anticipated by others, 
and described in various publications and 
patents prior to 1863; and the defendants 
also deny the alleged Infringement. Vo- 
luminous proofs were taken, accompanied 
with many diagrams, models, and exhibits. 
By consent of parties, the arguments were 
heard by the circuit judge and Judges Treat 
and Nelson. 

Rodney Mason, Charles P. Blake. 0. H. 
Krum, and others, for complainant. 

George Harding, Gordon B. Cole, F. N. 
Judson, and others, for defendants. 

Before DILLON, Circuit Judge, and 
TREAT, and NELSON, District Judges. 

DILLON, Chrcuit Judge. The reissued 
patent is a process patent for an alleged 
new and useful improvement In the art of 
manufacturing flour. "The claim therein," 
as construed by the complainant, "is for the 
use of five consecutive steps performed in 
the art of manufacturing flour, In a definite 
order, viz.: "1st, Grinding the wheat Into 
meal; 2d, Taking out the superfine flour; 
3d, Taking out the pulverulent impurities by 
the combined operation of screening and 
blowing so as to purify the middling, which 
are then, 4th, Reground, and then, 5th, Re- 
bolted." 

The real value of the Invention described 
and claimed In the reissued patent consists 
in the purification of the middlings by 
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screening and blowing, thus freeing them 
from pulverulent impmrltles, and thereby 
fitting them to be reground into flour of a 
superior quality. The mode described in 
the patent and accompanying model and 
drawings for effecting the purification of 
the middlings is by the agency of revolving 
bolts acting upon the meal or "chop" as 
sieves or screens, assisted in their opera- 
tion by blasts of air introduced within them. 
The claim of the complainant is that wher- 
ever, in the manufacture of flour, the wheat 
is ground by the first operation of the stones 
into meal, so that superfine flour is by the 
next step of the process taken therefrom, 
any purification of the middlings in residual 
mass (of which the valuable constituent is 
the middlings) by the combined operation 
of screening and blowing, Intermediately, 
for the purpose of regrinding and rebolting, 
whether such purifying is within the flour 
reels or upon vibratory screens outside of 
reels, Is an infringement of the Cochrane 
patent 

Flour made from purified middlings is 
now, and since about the year 1871 or 1872 
has been, well known throughout the coun- 
try as "new process fiour." In what con- 
sists the essential value of this "new pro- 
cess?" The answer is, purified middlings— 
that is, the making of a first grade, and 
even the best grade, of flour out of mid- 
dlings—from which it had generally been 
considered by the millers of this country 
(although more intelligent or advanced ideas 
prevailed in France, and perhaps elsewhere 
in Biu-ope) impossible to produce, or, at all 
events, Impracticable profitably to produce, 
flour of the first quality. 

A fundamental question in the cause, un- 
derlying all others, is: Did Mr. Cochrane, 
in his original patent, granted January 6th, 
1803, contemplate or provide for the purifica- 
tion of middlings by the combined action of 
the screen and blast? If he did not, the re- 
issue, which must be for the same invention 
as the original patent, and which makes the 
basis of its claim such purification of the 
middlings, is void. 

In the light of arguments of great abUity - 
and thoroughness, extending over a period 
of fifteen days, and illustrated at every step 
by exhibits, diagrams, and models, the judges 
who sat at the hearing have deliberately con- 
sidered the question above stated, and have 
reached a unanimous conclusion upon it. It 
becomes my duty to announce the judgment 
of the court I shall content myself with 
stating It without displaying in detail the 
reasons, or elaborating the grounds upon 
which It rests. 

The description of the invention In the 
original patent as a "method of bolting 
flour;" the progressively finer meshes in the 
three bolting reels therein described; the ab- 
sence of any "returns;" the statement there- 
in that the agency of the blast is to "assist 
the bolting;" the cupola, or dome, on the 
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model, provided with screens, wbich could 
have no other effect than to arrest the im- 
purities, or the most of them, and return 
them directly to the fiour; the enforced cir- 
cuit of air, containing any impurities that 
might escape the screens In the cupola, and 
returning the air, under the conditions speci- 
fied, laden with such impurities, directly into 
the reels; the absence of any statement hi 
the patent of a purpose to purify middlings; 
the absence of any claim for purifying mid- 
dlings; the statement that air is used "to 
aid bolting," and the obvious consideration 
that, if air was used to purify middlings, It 
could not fail to have occurred to so ingen- 
ious a mind as Mr. Cochrane's that this could 
be most easUy and most effectually applied 
as it is now almost universally applied— out- 
side of the reels or bolts, and not within 
them; the failure to provide for blasts of air 
in the "separator," or in a separator; the 
low grinding which his process evidently 
contemplated, as evidenced by the succes- 
slvdy finer meshes; the fact now established, 
that the manufacture of middlings flour is 
not practiced without more or less high grind- 
ing, or higher grindhig than was ordinarily 
used in this country— the foregoing considera- 
tions, in connection with the extrinsic testi- 
mony as to what was done imder the patent, 
an concur to satisfy us that the idea of Mr. 
CJochrane was the use of the blast in the 
reels as an aid in the mere process of bolt- 
ing, with the view of obtaining an increased 
quantity of choice flour, and not for the pro- 
duction of purified middlings. 

The reissued patent having been expanded 
to embrace a claim for purifying middlings, 
when no such process was described, suggest- 
ed, or claimed in the original patent, it is 
void. If this conclusion is sound, it is not 
necessary to consider the questions of antici- 
pation or infringement, upon some of which. 
If compelled to decide them, we might not 
agree. The result is that the bills must be 
dismissed, and decrees will be entered ac- 
cordingly. All concur. 



NELSON, District Judge. I concur in the 
opinion of the circuit judge. The actual inven- 
tion of Cochrane has been enlarged by the ad- 
dition of new matter in the reissue, so that, 
when the two patents are compared, the ex- 
pansion is apparent The new patent is not 
for the same invention secured and em- 
braced in the original letters patent 



TREAT, District Judge. I concur in the 
opinion just delivered by the circuit judge. 
The reissued patent No. 5,841, is not for the 
same invention as patent No. 37,317, and is 
consequently void. In addition to the sum- 
mary of reasons just announced for the con- 
clusion reached, it seems advisable to state 
that the original patent was merely for an 
Impr-^ved method of bolting in the manner 
described, whereby an increased quantity of 
choice flour could be obtained from the ordl- 
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nary process of miUing, without any refer- 
ence to purified middlings, by combined blow- 
ing and screening in an intermediate or any 
other stage of the operations. 

The original contract of Cochrane, In 1860, 
with Warder & Bamett shows that his pur- 
pose was, by low grinding, to produce a su- 
perior grade of flour in larger quantities than 
heretofore linown. He agreed to malce "the 
most superior grade of flour in the United 
States out of four bushels and twelve pounds 
of choice wheat for each barrel of flour," 
which result could not be accomplished ex- 
cept by low grinding, if at all. His scheme 
or plan did not contemplate a large amount 
of middlings, and could not have done so, 
for the lower the grinding the less the quan- 
tity, and, as a general rule, the poorer the 
quality, of the middlings. 

At the time said contract was made, Coch- 
rane had an Interest in the Coggswell & Mc- 
Kiernan patent, the devices of which he evi- 
dently designed to utilize. His experiments 
at Lagonda, and subsequently at the first 
Bamett mill, also show that his purpose was 
to produce a large amount of such choice 
flour by low grinding from the least possi- 
ble, or a comparatively small, quantity of 
wheat 

The early experiments were directed to 
that end, and hence the satisfaction evinced 
when the required amount of flour was pro- 
«luced approximately from the designated 
amount of wheat When, however, it was 
ascertained that no grade of good middlings 
flour could be thus made, the resort was had 
to higher grinding, of which, as to the result 
Warder & Barnett complained as being one- 
quarter too much. 

They prove by their correspondence at the 
time, just as the original patent shows, that 
the inventor supposed that by his process and 
devices for bolting he could accomplish his 
purpose by using the ordinary process of 
milling. This is evident, not only from the cor- 
respondence at the time, but from the mechan- 
ical inventions to which he referred, and also 
from the special stress placed on meshes of in- 
creasing fineness. In that correspondence 
there was a constant boast of the new mode of 
bolting, whereby the meshes were to be kept 
cool, and free from clogging, etc., and also 
of the device for returning the current of 
air through the cupola back into the reels, 
whence it had just escaped through the per- 
forated pipes, meshes, etc. In one of the 
letters it was confidently claimed that the 
difiiculties as to low grinding, even of spring 
wheat, could be overcome by Cochrane's con- 
trivances—that grinding of even that class 
of wheat could not be so low as to prevent 
"cleaning up." It was low grinding, then, 
whereby the large quantity of choice flour 
was to be made, that the inventor had in 
view. This was to be effected, not by an 
"intermediate" stage of purification oetween 
the production of superfine fiour and "the re- 
grinding of middlings, but by the use ol 



[1 Fed. Cas. page 681] 



(Case No. 806) AMERICAN 



meshes of increasing fineness in the flour 
holts, assisted hy blasts of air. Those blasts 
of air -were to spend their force -within the 
first three reels; for no blasts -were to be 
used in the separator before regrinding. The 
necessary effect of using successively finer 
meshesf instead of successively coarser, was 
to prevent the escape through the meshes 
of a larger quantity of Impurities, and, con 
sequently, of making the flour thus screened 
clearer and better. The impurities thus pre- 
vented from passing through the screens into 
the flour would necessarily be retained in 
the reels, and pass off with the tailings, con- 
sisting of middlings, shipstufC, etc. It is not 
to be supposed that meshes of increasing 
fineness could operate in any other way. 
Hence the Cochrane process was not to 
purify the middlings, or increase their quan- 
tity or quality, but merely by his "improved 
method of bolting" to obtain a larger amount 
of choice flour from the specified quantity of 
wheat. 

In his original patent, No. 37,317, he for- 
mulated four claims, not one of which was 
for purifying middlings, but two were spe- 
cially directed to his mode of "bolting." He 
especially stated that the flour screened 
through each of his first three reels could be 
kept separate or mixed, as the miller might 
desire, without a hint that the siftlngs of 
the third reel would consist of dirty fiour, 
or piUverulent Impurities, not fit to be used, 
or which it was sought to remove, either 
from the flour thus sifted through the third 
reel or from the middlings within that reel, 
which were to pass off with the tailings. 

The devices specified in the original pat- 
ent are very significant on this point They 
provided for the introduction of a blast of 
air tlu-ough perforated pipes into each reel, 
as slated, for the purpose of keeping the 
meshes open, cooling, etc., without mention- 
ing any effect to be produced towards re- 
moving pulverulent Impurities, or even nam- 
ing such ImpuriUes. Indeed, If that effect 
had been contemplated, the invention would 
not have provided a cupola with two screens 
and brashes to arrest tiie escape of whatever 
was blo^vn or wafted into the cupola, and 
to cause that wafted matter to be thrown 
back or discharged directly into the first 
flour chest If tliat wafted matter, whether 
flour, dust, or pulverulent impurities, was to 
be thus returned and mixed with the siftings 
of the first reel, it is evident that the inven- 
tion had no reference to the removal and 
separation of such matter from the flour. 
Tlie devices involved necessarily a con- 
trivance for the escape of the air forced into 
the reels— for an enforced current of the 
kind must have an outlet, otherwise dis- 
astrous results would follow, or the blasts 
cease to be operative. The screens In the 
cupola, and the brushes, for the purpose of 
returning the arrested particles Into the reel- 
chest, indicate plainly enough that there 
was no tJiought of causing pulverulent Im- 



purities to escape through the cupola. This 
is made still more apparent from the fact 
that whatever escaped through the cupola 
was, in the normal operation of the connect- 
ing tubes, to be blown back into the very 
reels from which it had been just expelled. 
It was only In exceptional states of the 
weather that the valve in the tube was to 
be opened, but at all other times there was 
to be a return of the current escaping from 
the cupola into the reels, carrying with said 
current whatever it contained. If, then, the 
purpose was to expel impm-itles, why sudi 
well-arranged devices to force them hsLCk 
into the contents of the reels? 

Again, the "cant" ventilator of Coggswell 
& McKiernan, and theh- air blasts through 
zinc jackets, had been used at Lagonda and 
iu the Barnett mill before the original pat- 
ent. No. 37,317, issued, and simultaneously 
with that patent Cochrane had procured for 
his "cant" ventilator his patent No. 37,321; 
yet In the specifications and claims of No. 
37,317 he omitted, and it must have been ex 
industi-ia, all reference to his No. 37,321, and 
substituted therefor his cupola, with screens 
and brushes. When he had ascertained, in 
1874, that his devices, as referred to in the 
original patent, would not pm-Ify middlings, 
nor essentially aid in so doing, he Interjected 
into his specifications for a reissue the re- 
jected device No. 37,321. The testimony 
sufiiciently explains why, from his experi- 
menting at Lagonda and '- the first Barnett 
mill, he discarded the *^cant" ventilation, 
independent of its anticipation by Coggswell 
& McKiernan. The devices by which the 
improved method of bolting was to be car- 
ried on, so far as air was concerned, looked 
to an enforced cm-rent, or blast, operating 
from within the reels outward, and not by 
induced currents operating from without, 
through the screens, inward or upward, as 
In flat and vibrating sieves. 

Whatever construction may be properly 
put on the words "combined operations of 
screening and blowing," it Is obvious that 
the original invention contemplated a blast 
of air from within the reels, whereby Its 
force should be directed not only through the 
meal as it was whirled around inside the 
reels, but also against the meshes of the 
reels, tending to force through whatever was 
small enough to pass. If the flour dust was 
thus forced through and wafted into the 
cupola, while tlie heavier particles— small 
enough to pass— fell by their greater spe- 
cific gravity Into the conveyers, the ex- 
tremely comminuted particles of the integu- 
ments of the wheat berry, or of its ceU-walls, 
Avould, like the flour dust, pass into the 
cupola by force of the blast, there to be ar- 
rested and brushed back into the floinr, or 
returned through the tube into the reels, to 
be again and again whirled in and out in a 
continuous round. 

The many changes made by Cochrane, and 
Warder & Barnett, after the original patent 
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Issued, and also after the reissued patent 
was granted, in order to adjust the devices 
referred to in No. 37,ol7 to an induced cur- 
rent or suction, indicate very clearly that 
the idea or thought of a process for purify- 
ing middlings in an "intermediate" or any 
other stage of the manufacture, by the com- 
bined operations of blowing and screening, 
was not originally in the mind of the in- 
ventor. The testimony is clear that when 
the Cochrane device or machine was rear- 
ranged and altered so as to worlc by suction, 
the pei-f orated pipes pei formed no function. 
The manner of inducing or drawing the air 
into the reel-chesis by suction, and the 
operation of the reel-screens when suction 
was used, wore the reverse of combined 
blowing and screening. It cannot be fairly 
said, In the light of facts and circumstances 
now in evidence, tliat those reverse modes 
of operating were substantially the same, or 
immaterial changes as to form or modes of 
accomplishing what the patent covered. 
Even after the reissue, No. 5,841, Cochrane 
and Warder & Barnett had to resort to im- 
portant changes as to the modes of Intro- 
ducing air into their reel-chests; they aban- 
doned the device of a cupola with screens and 
brushes, introduced practically a new tube 
and valve, left their perforated pipes func- 
tionless, and changed blasts Into suctions, 
or enforced into induced currents. In brief, 
the essential changes in Cochrane's devices, 
as described in No. 37,317, which he was 
compelled to malce in order that a beneficial 
result might follow, so far as pm-lfying mid- 
dlings went, demonsti-ate that a process for 
purifying middlings and malting therefrom a 
high grade of flour, superior to superfine, 
was not tliought of by him in or before 1863. 
But where can there he detected in No. 
37,317 a suggestion either of a mode of 
puri:^ing middlings by the combined opera- 
tions of blowing and screening, or of an "in- 
termediate" stage therefor between the pro- 
duction of superfine flour and the regrinding 
of the middlings? Where is or was such an 
"intermediate" stage? It is contended that 
the screenings by the first reel were super- 
fine flour, or, if not, perhaps the screenings 
also of a part or whole of the second reel, 
and, consequently, the combined operations 
of blowing and screening in the third reel 
^rified the middlings at that stage which 
was intermediate the production of super- 
fine flour and the regrinding of the middlings. 
But we have endeavored to show that the 
screenings of the third reel were flour, which 
could be mixed with the flour from the first 
. two reels, and that the patent so states. If, 
then, by meshes of increasing fineness, the 
middlings discharged at the tail of the third 
reel were less free from impurities than they 
would be if coarser meshes were used, the 
process of purification could not occur by 
the use of that reel, nor at that stage of the 
operations- There is suggested in the orig- 
inal patent neither the idea of purifying the 



middlings at the intermediate stage mention- 
ed, nor the use of the combined operations 
of screening and blowing for that specific 
piupose. It cannot be said that the mention 
of "white middlings" embodies such a con- 
ception, so that the reissue, without expan- 
sion, could cover the purification of mid- 
dlings in the manner and at the stage claim- 
ed, for the term "white middlings" was well 
known to the art of milling long before, and 
also to the commex'cial world. The manner 
in which "white middlings" are referred to 
in the patent shows that tlie term was used 
as one well known, and not as a new or 
special product of any superior value. 

A comparison of the original and reissued 
patents, and an examination of Cochrane's 
contract with Warder & Barnett in 1800, 
also of the correspondence of the latter and 
of tlie testimony concerning low and high 
grinding in connection with Cochrane's inven- 
tion, will show that the purpose was as 
stated, viz., by the ordinary process of mill- 
ing, through his method of bolting, to in- 
crease the yield of choice flour. He soon 
learned that higher grinding, or what Profess- 
or Horsford's report terms "half-high mill- 
ing," was necessary to the production of the 
best quality of flour, or of that superior 
grade which he contracted to make. Instead 
of accomplishing the promised result by low 
grinding from four bushels and twelve 
pounds of wheat, higher grinding was soon 
resorted to, requiring five bushels and twen- 
ty pounds of wheat per barrel. He com- 
plained to his millers, it is said, that they 
persisted in grinding too low, although that 
mode of grinding was necessary to make the 
required yield, and Insisted that they should 
grind higher. It was well known in the art 
that high grinding made a better quality but 
less quantity of good flour, but Cochrane 
thought he could increase the quantity of 
choice flour by his process. Warder & Bar- 
nett, it seems, following, it may be, the sug- 
gestion of Cochrane, began the use of high 
grinding at an early day, and stated to their 
correspondents that certain shipments made 
were from grinding "high," yet, in one of 
their letters, they then boasted that by the 
new method even spring wheat could not be 
ground "too low" to prevent its being "clear- 
ed up." The ordinary process of milling, 
in connection with which Cochrane's method 
of bolting was to be employed, must have 
been, if not low grinding, certainly not the 
high grinding used in defendant's miU; for 
the value of his method looked to the greater 
yield of choice flour. 

The reissue says: "It is this intermediate 
treatment (between the separation of the su- 
perfine flour and the completion of the mid- 
dUngs fiour by regrinding and rebolting) for 
the separation and removal of the pulveru- 
lent impurities which distinguishes my im- 
provement in the art from all before known 
modes of manufacture." In the original pat- 
ent there is not only no such claim, but 
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nothing is said about the removal of pulveru- 
lent or any other impurities, or any such in- 
termediate treatment A brleC use of air in 
an expanded portion of one reel at Lagonda, 
operating as a separator, was soon abandoned 
in the course of the early experimenting, 
and, hence, in the original patent no use of 
air in the separator was mentioned. 

The proof is that, in the modem or present 
mode of purifying middlings, the purification 
occurs in connection with what answers to 
Cochrane's separator; and in that connec- 
tion a current of air is now employed, while 
Cochrane did not call for any blast of air 
at that stage of the process, and previoiis to 
regrinding. His plan or process was not to 
use blasts of air in connection with the sep- 
arator, but to rely on the ordinary process 
of screening, without the use of air blasts or 
currents. The reissue attempts to expand 
the. original invention to cover, therefdte, in 
connection with the separator, what he did 
not originally claim or suggest, In order that 
he might appropriate to himself what had 
been since discovered or used outside of his 
invention. 

As the conclusion is reached that the re- 
issued patent Is void, it is unnecessary to con- 
sider whether the process claimed was an- 
ticipated in any of the various publications, 
or by any of the persons or processes as set 
up by defendants. The questions concerning 
"high milling," the French and economical 
processes as used in Europe, the connection 
of the Oabanes and other patents with such 
processes, and also of Gtove's method and 
macliine, would, if fully considered, involve 
a very elaborate investigation of details, and 
require, for a dear presentation of their 
j}alysis, resort to nimierous drawings and 
jaodels. 

If the reissue had been held valid, an em- 
barrassing and delicate question would have 
arisen concerning the alleged Infringement 
by the defendant. In the case of Cochrane 
V. Deener, [04 TJ. S. 780,] the United States 
supreme court decided that the "Welsh patent 
was an infringement of Cochrane's. That 
court had before it not only the process pat- 
ent of Cochrane, but also his patents for ma- 
chines; and to what extent this court, under 
the circumstances, should venture to enter 
upon the subject anew— If an Investigation as 
to that point were needed— might be doubt- 
ful. But, if an appeal is talien, that court 
will have before it in this suit the large 
amount of new evidence introduced. In the 
light of which it can determine for itsdf 
whether it will review its former opinion or 
not. Were It necessary for a decision on 
that point to be now made, and were it open 
for our consideration, we might possibly 
reach a different conclusion. Decree accord- 
ingly. 

NOTE, [from original report.] Questions 
growing out of this patent, see American Mid- 
dlings Purifier Co. v. Atlantic Milling Co., 
[Case No. 305;] Same v. Christian, [Id. 307.] 



AMERICAN MIDDLINGS PURIFIER CO. 

V. CHRISTIAN. 
[See American Middlings Purifier Co. v. Atlan- 
tic Milling Co.. Case No. 305.] 



Case "No. 307. 

AMERICAN MIDDLINGS PURIFIER CO. 
V. CHRISTIAN et al. 

[4 Dill. 448;* 3 Ban. & A. 42; 1 N. W, (O. S.) 

9X.] 

Circuit Court, D. Minnesota. Aug., 1877. 

Preliminakt Injuxctioxs IK Patent Cases — 
Effect of Decuke or Judgment Sustaining a 
Patent— Pkevious User— Expeet Testimony — 
Bond as an Alternative fob an Injunction. 

1. Application for an injunction pendente 
lite, to restrain the defendants from an alleged 
infringement of the plaintiffs patent for the 
"new process" of manufacturing flour from mid- 
dlings: the validity of this patent having been 
sustained by the supreme court (Cochrane v. 
Deener, October term, 1876, [94 U. S. 780,]> 
and that judgment not being shown to have 
been collusive, and the infringement being made 
probable, the court ordered an injunction un- 
less the defendants would give a bond condi- 
tioned for the payment of any final decree for 
money in favor of the plaintiff, and for keeping 
an accurate account of the amount of flour 
made by them, and to report the same every 
three months to the court. 

[Cited in Hoe v. Boston Daily Advertiser 
Corp., 14 Fed. 916.] 

2. The principles which ^uide the courts in 
granting or refusing such injunctions, considered 
by toiler, circuit justice. 

3. A decree or judgment of a drcuit court, 
after full hearing or trial in an adversary 
cause, sustaining a patent, is very stroDig evi- 
dence of its validity in an application for an in- 
junction; and such a decree or judgment of 
the supreme court is of still greater weight, if 
not absolutely conclusive. 

[Cited in American Paper Pail & Box Co. v. 
National Folding Box & Paper Co., 51 Fed. 
232, 2 C. O. A. 165.] 

4. Previous user of the patent by the plaintiff, 
or those who claim under him, is not absolutely 
essential to the right to an injunction: if the 
validity of the patent has been established by a 
decree or judgment of the circuit or supreme 
court, the plaintiff, if otherwise entitled, may 
have an injunction without showing previous 
general user, especially where the patent is for 
a process, as distinguished from a machine. 

5. Effect of plaintiff's laches on his right to 
an injunction, considered; and, under the cir- 
cumstances, held not to defeat the right. 

6. Expert testimony in patent causes, and the 
weight to be attached to ex parte afiidavits, 
commented on. 

[In equity. Bill by the American Mid- 
dlings Purifier Company against John A. 
Christian & Co. for infringing plaintiff's 
patents Nos. 37,317, 37,318, and 37,321. 
Heard on motion for preliminary Injimction. 
Motion allowed unless the defendants give' 
security in the sum of two hundred and fifty 
thousand dollars. On final hearing plain- 
tiffs bill was dismissed. American Middlings 
Purifier Co. v. Atlantic Milling Co., Case No. 
306.] 

^[Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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This suit was commenced in May last, by 
the complainant, as the owner of the patent 
by assignment trom the patentee, to recover 
dama^i^es in the sum of $300,000, for an al- 
leged infringement by the defendants of the 
process for manufacturing floiu: and pm'ify- 
ing middlings, which was patented to Wil- 
liam P. Cochrane, originally in 1803, and aft- 
erwards by a reissued patent in 18T4, on 
\\'hich reissued letters patent the complain- 
{vnt's claim is based. At this term of the 
•coiu"t (June, 1877), the complainant's coun- 
sel moved, upon the bill of complaint and 
affidavits, that an injunction be issued, re- 
straining the defendants from using tliis 
process In the manufacture of flour until the 
final determination of the suit. This mo- 
tion was vigorously opposed by the counsel 
for the defendants, by models and a large 
number of affidavits, their defence being 
tliat Cochrane, the patentee, was not the 
first inventor of the process, but that, as 
long ago as 1856, a description of the same 
process was published in France as the in- 
vention of one Cabanes, and that it was pat- 
ented by him in England in the preceding 
year; also that the process had been in use 
in tliis country for many years in the farina 
mills of New York, and that if the com- 
plainant ever had any rights, it had lost 
them through its laches or negligence, in 
allowing so long a time to elapse before 
:isserting them or making them known. On 
the other hand, the complainant's counsel 
contended that this process differed sub- 
stantially from that of Cabanes'; and that 
iu the case of Cochrane v. Deener, [94 TJ. 
S. 780,] which was decided by the supreme 
court of the United States at the last Octo- 
ber term, the validity of this patent was 
fully established. 

Rodney Mason, and John B. & W. H. 
Sanborn, for complainant 

Gordon E. Cole. H. B. Selden, E. B. Sel- 
den, and Mr. Gridley, for defendants. 

Before MILLER, Circuit Justice, and 
NELSON, District Judge. 

MILLER, Circuit Justice, orally.— In the 
matter of the appliaition of the American 
Middlings Purifier Company against John 
A. Christian & Co., we are compelled, this 
morning, to announce the result of our con- 
sultations on it, although, perhaps, very In- 
adequately prepared to do It with perfect 
satisfaction to ourselves. I must leave to- 
day, iu order to reach the circuit court at 
Denver, Jud2:e Dillon not being in attend- 
ance at that com-t, and it will have been in 
session a couple of days when I get there in 
any event, and, under the circumstances, we 
must give it the best judgment that we have. 

The application is for a preliminary in- 
junction in behalf of the plaintiff, upon alle- 
gation that the process used in the manu- 
facture of flour patented by plaintifiE's as- 
signor in 1863, and a reissue in 1874, is in- 



fringed by the defendants. There Is no an- 
swer to the bill, and the motion is heard on 
the bill on the affidavits of plaintiff and the 
affidavits of defendants. The plaintiff 
brought suit on this same patent in the su- 
preme court of the Disti-ict of Columbia, a 
year or two ago, against Deener and others, 
for an infringement of it. In the court of 
that district the plaintiff failed to establish 
his case. Upon what precise ground the 
court below rendered its judgment 1 do not 
know, and it is not material. The plaintiff 
here and the plaintiff there took an appeal 
to the supreme court of the United States, 
and that case was heard and decided at the 
last term of court. The decision of the su- 
preme com-t of the District of Columbia was 
reversed, and a decree was rendered in fa- 
vor of the plaintiff in the supreme court of 
the United States. [94 U. S. 780.] The ef- 
fect \o be given this decree In the present 
proceedings is one of the main questions to 
be determined now. The counsel for the 
plaintifi* in this case insists upon treating it 
as almost conclusive of the validity of the 
plaintiff's patent. The counsel for the de- 
fendant3, In their argument, treat it as of 
very little value in a suit against tlie present 
defendant, who is a different party from the 
defendant in that suit. 

I think that the uniform course of de- 
oisious in the courts of the United States, 
where a previous decision has been had by 
a circuit court with regard to the validity of 
a patent, has been to treat it as of the very 
highest nature, and as almost conclusive in 
an application for injunction in another case 
founded on the same patent. No one pre- 
tends, no one argues, that such a decision, 
even by a circuit court, is absolutely conclu- 
sive on a final hearing on the merits of the 
case; but since patents are of such exten- 
sive and general operation all over the coun- 
try, and since the litigation in regard to pat- 
ents has been found so expensive and so 
wearisome to the courts, it has become al- 
most a matter of necessity, after the validity 
of a patent, as distinguished from the ques- 
tion of infringement, has been passed upon 
by a competent tribunal upon a fair hearing, 
to treat that decision, in any future applica- 
tion In other courts and against other par- 
ties, as strongly persuasive of the validity 
of the patent; and this Is especially so on 
the question of a preliminary injunction, and 
there Is reason for it The decision of the 
circuit court (I am saying nothing about 
the supreme court of the United States) in 
such cases Is generally, I may add, always, 
except where there are cases of collusion, 
the result of careful an J deliberate consid- 
eration, either of a protracted trial before a 
jury, or of a careful and full hearing upon 
depositions before a court The presump- 
tion, therefore, that the title to the patent 
itself, and its validity (if that were brought 
iu question in one of these suits), was more 
critically and more thoroughly looked into, 



[1 Fed. Cas. page 685] 



(Case No. 807) AMERICAN 



and decided upon better hearing and more 
mature consideration than It can be In a pre- 
liminary injunction, is very strong:. There- 
fore, I think. I may state it, fairly and cor- 
rectly, tliat wherever a patent has been es- 
t'lblishetl, even by the decision of the circuit 
court, under a careful consideration, in a 
subsequent application, either before the 
same coiu't or any other, for a preliminary 
Injunction or for any preliminary relief, 
that decision is of very great wei,?ht. 

This case stands on better groimd than 
that The decision which is brought to our 
notice in this case is a decision of the su- 
preme court of the United States, the court 
whose judgments are final upon all ques- 
tions of patent law; whether the parties in 
Interest now were before it or not, its decision 
as to what is law in the case governs the de- 
cision of all the other courts in the United 
States. Where the question is one of com- 
plicated facts, and the facts may be con- 
troverted, and are controverted in the su- 
preme court of the United States, with re- 
gard to the validity of the patent, of course 
the decision of that court upon those facts 
Is conclusive, so far as the facts are the 
same; and, In addition to that, it is a very 
fair presumption that wherever the validity 
of the patent Is a question which is brought 
to the attention and consideration of the su- 
preme court of the United States, all the 
<luestions concerning that patent which 
could possibly be before the cornrt, were be- 
fore it, and were fully and well considered, 
and received its full and careful attention. 
I, therefore, cannot agree with the counsel, 
who has so ably argued this case ^or the de- 
fendants, that the case comes here as though 
this was the first time the patent was 
brought before the court 

As regards this particular judgment of the 
supreme court of the United States, it is as- 
sailed on the ground, in the first place, that 
the validity of the patent was but a minor 
consideration in the case, and did not receive 
the full and careful attention of the court; 
and, in the second place, on the ground that 
the whole suit, from beginning to end, in 
which that question was decided, was col- 
lusive and fraudulent, for the purpose of pro- 
curing the judgment of the appellate court 
in favor of the validity of this patent 

As to the first proposition, that the ques- 
tion of the validity of the patent did not re- 
ceive the attention of the court carefully, 
that is refuted at once by the record of the 
case, and by the opinion of the court The 
record of the case shows that it was as- 
sailed; that as many as seven or eight dif- 
foront gi'ounds assailing it were set up in the 
supplemental answer, filed for that very pur- 
pose, and it shows that these questions were 
argued by the counsel upon their briefs, and 
it shows that the court turned its attention 
to the questions that were raised In this de- 
fence, esi>ecially upon that class of objections 
which go to show the want of novelty— the 



one that Is most relied upon in this case. I 
may, perhaps, add my personal knowledge 
of what took place In court which I do not 
think I am at liberty to disregard here, al- 
though sitting in another court, as to the at- 
tention which the whole of this case re- 
ceived. It was submitted to the court on 
printed argument very early in the term— I 
should think certainly as early as sometime 
in the month of October; that is my recol- 
lection. It was submitted on printed briefs, 
on both sides, of— taking them together— I 
should think, five himdred pages. It was 
held under advisement by the court before It 
was decided in conference for two or three 
months, up to the adjournment just previous 
to Christmas. It was then decided, and the 
opinion confided to one of the most careful, 
laborious, and able patent law judges of the 
United States. He kept that opinion from 
the week preceding Christmas imtil the last 
week of the session of the court. In March. 
It underwent, undoubtedly, a careful scrutiny 
and consideration In every branch of it It Is 
impossible, therefore, under these circum- 
stances, to infer that all there was in the 
case did not receive the fullest and most 
careful consideration of the court There 
is another thing that shows that It received 
the consideration of the court It Is possi- 
ble, in a court like ours, where we are all of 
one opinion and at one time, that something 
may have escaped our attention; but two of 
the best patent lawyers In that court dissent- 
ed from the opinion and judgment of the 
court, as appears by the record. The fact 
that these judges dissent shows that their ob- 
jections must have been carefully considered 
in court, as they were in the conference, and 
rebuts any suggestion that there was any 
hasty or ill-advised action In the matter. 

As regards the collusion: It is a sad thing 
to say that perhaps no class of cases coming 
before the courts have as much fraud, per- 
jury, and wicked conduct generally, as patent 
cases. The vast amount involved in some 
of them, the conflicting Interests, with a 
variety of people of all classes— the contest 
between patentees themselves, in which the 
sums Involved are almost fabulous— lead to 
perjury and fraud of the grossest kind. It Is 
the tmdoubted experience of the judges who 
are familiar with patent cases, that there Is 
a large amount of false swearing and cor- 
ruption in them. It Is possible, therefore— 
our court has recognized the fact in two or 
three cases coming before it— that there may 
be a collusive suit brought to our court for 
the purpose of establishing a patent, in which 
the control of the litigation Is aH upon one 
side, though apparently there is an honest 
contest between two parties with regard to 
it When, therefore, a proposition of that 
kind is made, it is to be considered. But 
there is no attempt here to establish a col- 
lusion by any aflldavits or proof that either 
of the parties engaged in that case, in the su- 
preme court of the United States, or in the 
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district court, were committing a fraud. 
There is no attempt, except from tlie char- 
acter of the record Itself, to show that there 
was anything but an honest contest in regard 
to it. The inference that it was a coUusive 
suit is attempted to be drawn from the cir- 
cumstances, which, I think, are not at all 
conclusive, and hardly persuasive. One of 
thrae Is that the suit was suddenly brought, 
after the reissue of the patent, and speedily 
carried through the courts. But a reason 
for that is quite obvious in the nature of the 
transaction itself. The reissue, on which 
alone any of these suits are attempted to be 
sustained, was made at a time which left but 
five or sis years of the patent to run. The 
parties owning the patent under it knew—it 
is now apparent, at least, on these afHdavits 
before me— that it was generally known that 
the patent would be resisted by a very large 
and influential body of men. It was noth- 
ing, therefore, but sensible, reasonable, and 
proper that the patentee should select the 
nearest infringer of the patent, and get his 
case through the courts in a speedy manner, 
to decide whether he hod such a ^aim, and 
that is what he did; and I see nothing indic- 
ative of fraud or collusion in the fact. If it 
could be shown that the defendants selected 
had no interest In the contest; that they 
were not actually engaged In milling at all; 
if it could be shown that they made any sus- 
picious bargain with the plaintiff in that 
case, all these considerations would go to Im- 
peach the character of the case; but, with a 
single exception, that after the suit had been 
decided in favor of the defendants below, the 
parties agreed to some arrangement about 
the damages which might be recovered, or 
the mode of settling the amount of damages, 
if the plaintiff finally succeeded, there Is noth- 
ing I can see in the case that justifies a sus- 
picion of any collusion or fraud in the mat- 
ter. I am, therefore, comp^ed to hold that 
that decision possesses aU the validity, and is 
entitled to all the respect and consideration, 
and to all the weight wMch any other de- 
cision of the supreme court of the United 
States could have. And I am not aware— 
I do not believe— that any case exists or can 
be found In which an inferior court has held, 
on an application for a preliminary injunc- 
tion, that the decision of the supreme court 
of the United States establishing the validity 
of a patent can be assailed in the court be- 
low. I do not myself go so far in this case 
as that. I do not say on this application it 
coxild not be shown that a patent was invalid 
if the evidence was strong enough to over- 
come the credit that is due to the judgment 
of the supreme court of the United States, 
But I say there is no precedent for holding 
that even that can be done; and I certainly 
am unwilling, myself, sitting here as a cir- 
cuit judge, to hold that that decision Is of no 
more weight and character than the decision 
of a circuit court, which is open to re-exami- 
oatlon in the supreme court of the United 



States, which might be carried up there and 
reversed, and which Is made by only one of 
the judges of an inferior court. 

Other considerations are brought to bear in 
this particular case, conceding the force to 
be given to that decision by this court, why 
the injunction in this case should not be 
granted. The first of these is a statement 
by counsel for the defendants, that no injunc- 
tion can be granted unless there has been 
proof of previous user of the patent by plain 
tiff, or parties clainjing under the same pat- 
ent, and it is denied that there is any such 
proof here. If any very extensive evidence 
of previous user is an indispensable thing to 
the granting of an injunction, I am prepared 
to admit that it is not proven in this case. 
But I do not imdersland that previous user 
is an absolute and indispensable element of 
granting an Injunction. I understand it 
stands only as one of the means or modes 
of satisfying the court of the right of the 
plaintiff to an injunction. It is to be 
presumed that when a party has used pub- 
licly and notoriously for any considerable 
length of time a patent, claiming exclusive 
right to it, the public have acquiesced In 
that claim, and against a man who comes to 
infringe it and to contest the rights of the 
plaintiff, there arises a presumption in con- 
sequence of that user, which is a very strong 
one; but does that user afford as strong a 
presimiption as a deliberate contest in a suit 
through a circuit court and up to the su- 
preme court of the United States, of the va- 
lidity of the patent and the right of the 
plaintiff to its exclusive use? This is the 
thing to be established. This is the founda- 
tion. If this is conceded, or is established, 
the right to the injunction is clear, whether 
there is user or not; and to hold that no 
Injunction can Issue without several years 
previous user, is, In effect, to hold that if the 
public combine not to use a man's patent— 
the general public—or If he can't Introduce it 
into use, or if he can't convince the public 
that It is a thing profitable to be used, and 
if it is (as it is in tliis case) of a thing that 
he can't, and probably will not, use himself, 
but is Intended for the use of others. In a 
large measure, why it would follow, as a 
matter of course, that he never can get 
an injunction; and that his patent may 
run out and he never can get any value 
of It at all, because he has been unable 
to get anybody to use It. This is partic- 
ularly applicable with reference to tills 
process patent, because it is a patent, not 
for a machine, not for a product, not for an 
article, not for a patent medicine; it is a 
patent for a process or mode of doing a par- 
ticular thing which is being done all over 
the world. How could he establish a user 
in this case unless he himself was able to 
own an extensive flouring mill, or to pay 
somebody to use his patent enough to make 
it a general user? I do not think there Is 
anything in that question as applicable to 
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the present case, and especially In view of 
the fact which I shall now proceed to con- 
aider xinder the second objection, and that 
Is laches. In other words, the argument of 
the defendants is that the plaintiff, having 
procured his patent in 1863, laid by and 
took no steps to enforce it against anybody 
until 1874 or 1875. That argument struck 
me at first as having a good deal of force in 
it, and It is founded, If it were tnip, and 
there is no excuse for It, in veiy strong prin- 
ciples; because If a man has a patent of that 
kind and he sees the world at large using 
it for eight or ten years, takes no steps to 
arrest It, sues nobody, sets up no claim, gives 
no warning, it is a very natural and strong 
reason why, under these drcumstances, he 
should not be permitted to come subsequently 
and arrest everybody by process of injunc- 
tion. In each and in eveiy case that question 
depends npon its own facts. 

However, it is apparent that In the original 
patents issued in 1863, there were defects In 
the specifications, which rendered them un- 
available, in the estimation of the plaintiff, 
In a suit against anybody who was infrin- 
ging them, for the reason that they really 
included the rights of the prior patentees, 
Cogswell & McKiernan. He, therefore, be- 
fore he commenced any contest with these 
parties, who were very mmierous and very 
powerful, was under the necessity of giving 
up his patents and asking a reissue, not that 
he might enlarge his claim, as so often Is 
done to the detriment of the public, but, In 
point of fact, that he might diminish and 
limit his claims. Avhich he did, being aware 
that he had to enter Into a severe contest, 
and, therefore, equipped himself by casting 
off all tliat might embarrass him, and re- 
stricting his patents to that which he thought 
he could carry; and this he had a right to 
do, and in this he was wise. There was, 
therefore, no laches In that matter, unless, 
during all this time his patents, as they 
originally stood, were In general use, and In 
such use as to attract his notice and atten- 
tion. The affidavits of the defendants re- 
move that difficulty or objection, because, un- 
less we consider the production of farina 
by a particular process as infringing the pat- 
ent, the defendants themselves here show, by 
their own affidavits, that what Is called the 
new process milling commenced in this coun- 
try about 1871 or 1872, and they assert that, 
and insist upon it In their own affidavits; so 
that, supposing the plaintiff in this case to 
have been vigilant, as vigilant as any man 
could expect him to be, It was only about 
1871 or 1872 that there was any general at- 
tempt to use his patent or to infringe It, 
and then, if you will suppose him to have 
Instituted his inquiries with a view to com- 
mence proceedings, It Is no great length of 
time to allow him a year or two to see how 
far his patent covered those supposed in- 
fringements, and how far his patent, as it 
existed, could be enforced against them. 



And so, up to the time that he got out his 
reissued patent, I see no reason to charge 
him with any laches or negligence In the 
matter; and It will hardly be pretended, I 
think, that laches could be imputed to him 
after that time, because since he got his re- 
issue of the patent, he selected the nearest 
and quickest opportimity to bring It to the 
test of the courts. 

The mahi difficulty and embarrassing part 
of this case, to me, and to my associate, is 
the next question that presents itself, and 
that is, the endeavor, by affidavits, and ex- 
hibits, and models, to show. In point of fact, 
that the patent of the plaintiff was antici- 
pated—that it was not novel, and that It was, 
therefore, void. In other words, to show 
that the decision of the supreme court of 
the United States, holding that it was a 
valid patent, was an erroneous dedsion, and 
not, as counsel very courteously says, be- 
cause it made a mistake in principle, but be- 
cause there was a defect of the testimony In 
that case which is supplied in this. 

That branch of the subject Is embarrassing 
for two or three reasons. In the first place, 
I do not pretend— I cannot speak for my as- 
sociate in that regard— that I am as compe- 
tent to decide it as some other judges more 
convei-sant with patents and scientific prin- 
ciples. In the second place, I have no con- 
fidence myself in the Impression produced by 
any number of ex parte affidavits of expei-ts. 
My own experience, both In the local courts 
and In the supreme court of the United 
States, is that, whenever the matter In con- 
test involves an immense sum In value, and 
where the question turns mainly upon opin- 
ions of experts, there is no difficulty in intro- 
ducing any amount of them on either side; 
and yet this class of cases is one in which 
there is value to be attached to experts. 
But If I had time to sit down and examine, 
one by one, all of these affidavits, most of 
which, althougii they are supposed to be 
treating of patents, only amoimt, after all, 
to saying, each one of them, "as I understand 
ft, such and such a thing was done," or "as 
I understand It, such and such a thing was 
not done," and, "as I understand It, such and 
such a patent involves such and such a 
principle, and others do not," all of which, 
after all, was only their opinion, although 
they state them as facts; I say if I had time 
(and that would require two or three weeks), 
I might possibly go Into this thhig and reach 
an opinion which would, at least, be satis- 
factory to me, whether that i)atentwas antic- 
ipated, and is, therefore, invalid. But I do 
not feel at liberty, in the face of what the 
supreme com:t of the United States has de- 
cided, after five or six months deliberation, 
upon these ex parte affidavits, which I have 
not the time to examine fully, to hold, in 
reference to this temporary application, that 
this patent is invalid; and that is about all 
I will say on that subject, because it is all 
that Is necessary to say, since the whole 
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subject will be fully Investigated hereafter, 
when the defen*3ants will have the fullest 
and fairest opportunity, after they have filed 
their answer and stated specifically upon 
what prior use, prior patents, or prior pub- 
lications they intend to rely, after they have 
brougrht them to the test of depositions, wit- 
nesses cross-examined, models carefully look- 
ed into in the presence of the court, and ex- 
plained; after all that they wiU have an op- 
portunity to have full jTistlce, and if they 
can show that this patent is invalid, as I hold 
it is not conclusively shown, they will have 
an opportunity to do it. But I do not now 
think that I would be discharging my duty 
to decide on this hasty hearing, that this 
class of affidavits, which, as I heai-d them 
read, and as I have looked into them in my 
private room, do not satisfy me of the prop- 
osition of the defendants, that I was at 
liberty, because of their number, to ' hold 
that this patent Is an invalid patent. 

There are two other reasons urged, not 
against this patent, not against the patent it- 
self, but which, admitting the patent to be 
a vaUd patent, why the injunction should 
not be granted. The first of those is that 
there is actually no Infringement proved; 
the infringement is denied by the aflidavits, 
even conceding the patent to be valid. As 
to that, it Is hardly necessary for me to 
say more than that the defendants them- 
selves creditably and manfully rely upon 
impeaching the patent, and hardly venture 
to say that they have not used the process of 
the plaintiff. Their whole evidence goes to 
show that they have used, and they insist 
that they have used a machine which de- 
stt'oys the plaintiflE's patent because it ante- 
dates it. They themselves have narrowed 
the question, then, not to one of infringe- 
ment, but to the validity of the patent It 
is manly in them to do so. I have no doubt 
myself that this is to be the test case, unless 
the one already decided is; and I take the 
liberty of saying that the cross-imputations 
of the gentlemen here, about fraudulent mis- 
conduct on both sides, seem to me utterly 
without foundation. The plaintifiE has shown 
himself a worthy foe, and a manly one, 
through the whole of this contest He pre- 
pared himself in proper panoply when he 
went to the supreme court of the United 
States and got his decision before he at- 
tempted to trouble the little miUs all over 
the country. When he has got himself ready 
for the fight he selects the advance foe, the 
party who says, "I own the largest mill in 
the western world," and who has the as- 
sistance of all the other millers, with notice 
to come and defend his suit Knowing that 
fact the plaintiflf selects that very party as 
the one upon whom he makes his first at- 
tack. If he had no faith in his patent, if 
he had intended to go around and black- 
mail the smaller manufacturers, he might 
have hunted up those who couldn't defend, 
in little out-of-the-way places. He has not 
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done it, and h*i makes an open battle. De- 
fendants also make a manly defence. Al- 
though they say they don't think they have 
infringed, they come squarely up and say 
they mean to fight the validity of the pat- 
ent They have a «:ight to do it, and they 
wiU have it under this decision. I hope this 
case will prove an exception to the fraudu- 
lent devices which have been practised, and 
that both parties will conduct this suit 
hereafter in that straightforward way which 
has characterized them both up to the pres- 
ent time. , 

The defendants also say that because they 
are of great ability and amply able to re- 
spond to any damages that may be obtained 
by the final decree, and because their opera- 
tions are very extensive, and the issue of 
an injunction would interfere very largely 
with their business, would be productive of 
much more harm to them than the refusal 
of the Injunction would be to the plaintiff, 
therefore the injunction ought not to be is- 
sued. 

In regard to the issuing of an injunction, 
I do not think that the ability of the re- 
respondents to pay ultimate damages ought 
to be very much considered in this case. It 
is a matter worthy of very great considera- 
tion that the patent of the plaintiff will ex- 
pire inside of three years from the date of 
this present application. 

It is very easy for the defendants— very 
probably the defendants will contest this 
case so severely that no final decree will be 
obtained until the patent is exhausted, and 
it will remain a question of very grave doubt 
whether any decree rendered for damages 
after the expiration of the patent— unless 
some preliminary measure has been taken to 
give validity to it— would cover those dam- 
ages. It is therefore important, it is abso- 
lutely necessary, if the plaintiff has any just 
claim, that the relief should be granted. It 
shoiild be such as would enable it if it 
finally got a decree, even if it was five or 
six years hence, to realize the benefit of this 
litigation. I am, therefore, of the opinion (in 
which my brother Nelson concurs), that it Is 
our duty to gi-ant the reUef asked In this 
case, subject to a further provision, which 
has been well considered in previous cases, 
and which we have a right to apply, and 
which we propose to apply in this case. And 
in that view of it the responsibility and 
ability of the respondents is a great induce- 
ment to us to make the order which we pro- 
pose to make, and that is an order grantihg 
the injunction, unless the defendants, within 
a reasonable time — say such time as con- 
venient to my brother judge here, ten or 
twenty days— shall come In and give the 
bond which has often been required in such 
cases. In that view of the subject we think 
that nobody will be hurt. The defendants 
are amply able to give that bond. 

The bond will be conditioned for the pay- 
ment of any final decree for money in favor 
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of tlie plaintiff In this case, and conditioned 
for their Iceeping an accurate and faithful 
account of the amount of flour made by them 
in their mills with the machines which they 
admit they use, and for a report of that once 
every tliree months to the court, under 
oath. 

I am very happy to be supported in nearly 
all tliat I have said, certainly in all that we 
have decided on this subject, by the case re- 
ferred to by counsel for defendants, of For- 
busli v. Bradford, [Case No. 4,930.] 

.Tud;,'e Sliller here read from this decision, 
and after hearing counsel in behalf of the 
respective parties, said: "Under all the cir- 
cumstances of the case, we thinli that a 
bond for two hundred and fifty thousand 
dollars will be sufficient; we do not think 
that will be oppressive. That will be the 
order." 

Ordered accordingly. 

NOTE, rfrom original report.] The supreme 
court, in December, 1877. refused to set aside 
the decree in the Deener Case, the imputed col- 
lusion not being shown, but reserved tlie rights 
of other persons interested in the question of 
the validity of the Cochrane patent. [95 U. S. 
3;)i>.] See American Middlinjfs Purifier Co, v. 
Atlantic Milling Co., [Case No. 305.] 



Case No, 308. 

AMERICAN MIDDLINGS PtTRIFIER CO. 
V. VAIL et al. 

[15 Blatchf. 315;* 4 Ban. & A. 1.] 

Circuit Court. S. D. New Yorlc. Oct. 28, 1878. 

PATENTa FOR INVENTIONS — INFRINGEMENT — IN- 
JUNCTION BY Consent— Decision on Merits. 

After a motion for a preliminary injunction 
in a suit in equity for the infringement of let- 
ters patent had been heard, and before it was 
decided, the defendants filed a paper withdraw- 
ing their opposition to the motion. Thereupon 
the court granted the injunction and refused to 
make any other decision on the motion, al- 
though the plaintiff insisted that the motion 
should be decided on the merits, with a view to 
other cases. 

[In equity. Suit by the American Mid- 
dlings Purifier Company against Daniel S. 
Vail and otliers, for infringement of letters 
patent Nos. 37,317 and 37,318. Plaintiff 
moves for a preliminary injunction. Grant- 
ed.] 

Charles F. Blate and Kodney Mason, for 
plaintiffs. 
George Harding, for defendants. 

BLATCHFORD, Circuit Judge. The mo- 
tion for a preliminary injunction in this case 
was made In the regular way between the 
contesting parties, and was resisted with 
all the ability, research, and investigation 
that could well be brought to the defense 
of any action or proceeding. The matter ran 
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along for a considerable number of days, 
broken by other engagements of the judge, 
and finally, I thint, it was finished when 
I was sitting here on the 23d day of July 
last, either that day or the next The pa- 
pers, however, were not in readiness for the 
court to take up the case for decision until 
a subsequent day, because my recollection 
is, that, after I left the city, I received a 
printed paper containing points or sugges- 
tions on the part of Mr. Harding; and I 
think I also received a similar paper from the 
other side. At all events. It was some time in 
the month of August before the papers were in 
a condition in which a judge could take them 
up for decision, In justice or good faith to 
the counsel who submitted them. The de- 
cision in the case was not delayed for any 
reason connected with -anything in the case 
itself, but it was delayed because earlier 
cases had precedence. Up to this time, this 
case has not been reached by me in the 
regular order of decision. 
» This case is now in this position. The 
counsel for the defendants comes into court 
and files a paper, in which he sets forth that 
the defendants have become bankrupt, that 
they have ceased running their mill, and that, 
through their counsel, they withdraw their 
opposition to the motion. That paper was 
handed to me, and I put it upon the files 
of the court, with a memorandum on the 
back of it, that the plaintiffs might have an 
order reciting the contents of this paper^ 
and stating that the motion, for that reason, 
is granted; that is, the plaintiffs could have 
such an order, if they pleased. If they do- 
not wish to take such an order, thej' need 
not do so. There is no actual contest be- 
tween the parties to the motion; and, ac- 
cording to well settled principles, laid down 
by the supreme court of the United States 
in many cases, this court cannot proceed 
to a decision of a motion on the merits. As 
has been said by judges of the supreme court 
in similar cases, the court must have a real 
contest before it It cannot be employed 
as a moot court The principles that under- 
lie that doctrine are. In the first place, that 
it is manifestly not proi)er for courte to be- 
employed for that purpose; and, in the sec- 
ond place, that the judicial mind cannot be- 
in a proper state for deciding a case in which- 
there is no real contest between the parties- 
to it. These principles are well settled, and" 
are applicable to a case of this kind. The- 
very fact alleged on the part of the plain- 
tiffs, that this decision Is sought in order to- 
affect other cases, is the very reason laid' 
down by the supreme court why no such 
decision should be made. It is definitdy 
laid down by that court that when there is- 
no real contest between the parties to a suit 
and a decision will affect third parties, the 
case will not be decided by the court. I 
will refer to a case in which that question 
is discussed by the supreme court It is the 
case of Lord v. Veazie. 8 How. [49 U. S.J 
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251, That case had elements In it which 
are not in this case, but the same fact ex- 
isted, that there was no real dispute be- 
tween the parties. Chief Justice Taney, in 
delivering the opinion of the court in that 
case, says, that the court is satisfied that 
there is no real dispute between the plain- 
tlflC and defendant, that it is a case where 
their interests are not adverse, but that they 
have arrived at a point in the controversy 
where there is no real dispute between them. 
The court says: "In these proceedings the 
plaintiff and defendant are attempting to pro- 
cure the opinion of this court upon a (lues- 
tlon of law, in the decision of which they 
have a common interest opposed to that of 
other persons, who are not parties to this 
suit" It was an important case, and there 
was a large amount of property involved. 
The court goes on to say, that "an amicable 
action, in the sense in which these words 
are used in courts of justice, presupposes 
that there is a real dispute between the par- 
ties concerning some matter of right; and, 
in a case of that kind, it sometimes happens, 
that, for the purpose of obtaining a decision 
of the controversy without incurring needless 
expense and trouble, they agree to conduct 
the suit in an amicable manner; that is to 
say, that they will not embarrass each otlier" 
unnecessarily. "But there must be an actual 
controversy and adverse interests." And 
then the court says: "A judgment entered 
under such circumstances, and for such piu:- 
poses, is a mere form." 

There is a case in 1 Blacls, [06 U. S.] 419, 
the case of Cleveland v. Chamberlain, in 
which the court cites the case of Lord v. 
Veazie. Mr. Justice Grier delivered the opin- 
ion of the court, and he puts his decision up- 
on the very ground that is urged here by the 
plaintiffs as a reason why the court should 
decide this motion, to wit, .that the decision 
will affect third parties. He states that as 
the very ground why the court should not 
decide the case. He says, that the contro- 
versy Is carried on "for the evident purpose 
of obtaining a decision injm*ious to the rights 
and interests of third parties. There is no 
material difference between this case and 
that of Lord v. Veazie, 8 How. [49 U. S.l 254, 
where the whole proceeding was justly re- 
buked by the court, as In contempt of the 
court, and highly reprehensible. * • • It 
is plain that this is no adversary proceeding, 
no controversy between the appellant and the 
nominal appellee." And then the court 
quotes from the case in 8 How. [49 U. S.j 
The order of the court in the case is very 
significant. It is as follows: "This cause 
came on to be argued on the transcript of 
the record from the circuit court of the Unit- 
ed States for the district of Wisconsin, and, 
It appearing to the court here, from affi- 
davits and other evidence filed in this case, 
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in behalf of persons not parties to this suit, 
that this appeal is not conducted by parties 
having adverse Interests, but for the purpose 
of obtaining a decision of this court to affect 
the interest of persons not parties, it is, 
therefore, now here ordered and adjudged 
by th;s court, that the appeal in this case be 
and the same is hereby dismissed;" thus 
placing the dismissal upon the very ground 
that is urged here as a ground for deciding 
this motion on its merits. 

If any authority were needed in support 
of the proposition that these defendants b.ave 
a right to come into court at this time, and 
consent to this injunction, it is found in 
the case of Latham's and Deming's Ap- 
peals, 9 Wall. [76 U. S.] 145, where a par- 
ty came into court with a stipulation ask- 
ing to dismiss his own appeal. It was one 
of the legal tender cases. The court had 
fixed a day for the hearing, and every thing 
was in readiness. The attorney-general of 
the United States objected to the court re- 
ceiving this dismissal by the party of his 
own appeal, and said that it was a surprise 
to him, and that he desired to argue the caso. 
But the court said that the appellants had 
the right to dismiss their appeal. Upon 
precisely the same principle, these defend- 
ants have the absolute right to consent to 
this injunction. So far as the motion for 
an injunction Is concerned, they have put 
an end to the suit, and this has become a 
case in which there is no contest between 
the parties to the motion. - Consequently, it 
would be contrary to all precedent for this 
com-t to decide the merits of the motioji. 
The plaintiffs are at liberty to take an order 
for an injunction, but the court, of course, 
win not force it upon them. They may take 
it or not, as they please. 

In this case, in its present posture, the de- 
cision of tlie court is, that, because the de- 
fendants have withdrawn their opposition to 
the motion for an injunction, an injunction 
Is granted for the reasons stated In the 
withdrawal paper which has been filed, and 
the comrt declines to make any other deci- 
sion upon the motion. 

[NOTE. Patent No. 37,317 was granted Jan- 
uary 13, 1874, to William P. Cochrane, and reis- 
sued. No. 5.841, April 21, 1874 ■ For other deci- 
sions involving: this patent, see Cochrane v^Deen- 
er 94 U. S. 781: American Middlings Purifier 
C(i. V. Atlantic Milling Co., Case No. 30G: Same 
V. Christian, Id. 307; Same v. Atlantic MillinR 
Co.. Id. 30.^: Cochrane v. Deener, 95 U. b. 6oi;>. 

[Patent No. 37.318 was granted January 1.^. 
18r>3. to William F. Cochrane, and reissued, Ivo. 
6,030, AuRust 25, 1874. For other decisions in- 
volving this patent, see authorities given above.J 
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Case No. 309. 

AaiERICAN NICHOLSON PAVEMENT CO. 
V. ELIZABETH et al. 

[1 Ban. & A. 439; 6 O. G. 7Gi.y 

Circuit Court, D. New Jersey. Sept., 1874.* 

Patents foe Inventions — Liabilitt of Infrin- 
ger —Licenses— Rotalties —Evidence— Bur- 
den OF Proof— Accounting— Powers of Mas- 
ter—Interest. 

1. The rules, upon which the equitable ac- 
countability of an infringer is to be estimated 
and ascertained, considered. In general, the in- 
fnnger is liable for the whole profits derived 
from the infringement, unless it be shown, that 
some portion of the profits were derived from 
the use of instrumentalities or improvements, 
not covered by the infringed patent, and which 
co-operated with the patented invention in pro- 
ducing the result from which the profits ac- 
crued. 

[Cited in Buerk v. Imhaeuser, Case No. 2,- 
107.] 

[See note at end of case.] 

2. Under the circumstances of this case, the 
onus of proving that instrumentalities or im- 
provements, not covered by the infringed pat- 
ent, contributed, and the extent and value to 
which they contributed, to the defendants' prof- 
its, rested upon the defendants; and, as they 
failed to give affirmative proof thereof, before 
the master, they were properly charged with 
the whole amount of the profits which they de- 
rived. Citing Carter v. Baker, [Case No. 2,- 
472.] 

3. The owner of a patent for a wooden pave- 
ment, granted the exclusive right to J. & M. to 
construct and lay, and license others to con- 
struct and lay, the patented pavement, within 
ft specified territory, subject to an agreement, 
that if by reason of decisions of the courts, or 
otherwise, it should be found impracticable for 
J. & M. to obtain contracts to be made with 
them in any town or city in said territory, or 
the work of constructing such pavementi should 
be rc!^uired by law to be let under public let- 
tings, open to general competition, then J. & 
M. were to grant to any such town or city de- 
string to lay the same, a license so to do, upon 
a license fee not to exceed thirty-one cents a 
square yard, or they were to publicly authorize 
any person or persons desiring to bid at such 
lettings, to lay the same upon the same terms, 
of which sum sixteen cents per yard were to 
be made payable to the assignor of the patent 
and the remainder to J. & M. A license was 
granted to the complainants by J. & M., subject 
to the above agreement, to construct and lay 
the patented pavement in the city of Elizabeth, 
the charter of which (Laws N. J. 1863, p. 156), 
required that all contracts for doing work or 
furnishing materials for any improvement 
should be advertised for three weeks in a news- 
paper printed and circulating in said city, and 
should, at all times, be given to the lowest bid- 
der. The charter was amended in 1870, by act 
of the legislature, providing, that whenever, in 
any intended improvement, it was contemplated 
to use any patented process or materials, the 
owners of one half of the property, in running 
feet along the line of the intended improve- 
ment, should remonstrate in writing against 
the use of any specified patent, or petition for 
the use of any specified patent, or for the use 
of one, or two or more specified patents, and. 
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^'[Affirmed by supreme court as to one defend- 
ant, but reversed as to the other two. City of 
Elizabeth v. American Nicholson Pavement Co., 
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thereupon, the contract for the said work should 
be awarded only in accordance with the re- 
quest of such proportion of owners. The ma- 
jority of the owners of property on certain of 
the streets in the city of Elizabeth, petitioned 
that those streets be paved by certain of the 
defendants, who, thereupon, obtained contracts 
therefor^ and performed the work. The pave- 
ment laid by them was decided, in this suit, to 
be an infringement of the patent under which 
the complainant's rights exist. Upon the ac- 
counting before the master, under the decree 
m this suit, the defendants claimed that, as, 
under the charter, the complainant could not 
lay the pavements which had been awarded to 
defendants upon the application of the majority 
of the land-owners, its profits were limited to 
fifteen cents a square yard by the terms of its 
license: Held, that the defendants* accountabil- 
ity was not limited to the payment of the royal- 
ty reserved by the license. 
[See note at end of case.] 

4. Where, upon an accounting before a mas- 
ter, evidence is offered which is objected to, and 
which the master does not exclude, the objec* 
tion, that the master erred in failing to exclude 
the evidence, does not properly come before the 
court Aipon exceptions to the master's ruling. 
The testimony should have been taken down, 
a note made of the objections of 'the opposing 
counsel, and the reasons for its incompetency, 
stated, and its admissibility determined by the 
court, on the argument, where the question 
would arise, upon a motion to strike out, by 
those objecting. 

5. Evidence, before a master, upon an ac- 
counting under a decree in a suit for infringing 
a patent for wooden pavements, is incompetent 
to show that there were other forms of wooden 
pavement open to the public, which they might 
have used, and made the profits, or some por- 
tion of the profits, which had been realized in 
the use of complainant's invention. 

[See note at end of case.] 

6. The master, upon an beconnting, charged 
the defendants with the gross profits, and al- 
lowed them the amount of an uncollectable bal- 
ance of account against the city of Plainfield, 
included in the gross profits: Held, no error. 

[See note at end of case.] 

7. The master allowed to the defendant, the 
N. J. Wood Pavini? Co., $7,000, as reasonable 
compensation for the services of its officers; it 
being shown, that the sole business of the cor- 
poration, was the business which involved the 
infringement of the complainant's patent, and 
that its contracts in said business had produced 
upward of |300,000: Held, no error. 

8. The master allowed $6,107.50, for an "ex- 
pense account," the items and vouchers for 
which were produced before him: Held, no er- 
ror. 

9. The master allowed the amount of royal- 
ties, reserved under a license, and paid by de- 
fendants to the owners of a patent for the pave- 
ment constructed by them, which is adjudged 
in this suit, to infringe complainant's patent. 
The infringing pavement appeared to contain a 
novel feature, alleged to have been an im- 
provement over complainant's pavement, and 
patented. The license was to lay the pavement 
upon the payment of the royalties, and the 
same had been paid: Held, that as the com- 
plainant failed to show that the money thus ex- 
pended was unnecessary or extravagant in 
amount, the court would not hold that the mas- 
ter erred in allowing the payment. It seems, 
that the onus was upon the complainant to 
show that the improvement did not contribute, 
so much as the amount of the royalties, toward 
the aggregate profits of the enterprise. 

[Cited in La Baw v. Hawkins, Case No. 7,- 
961.] 
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10- The complainants are entitled to interest 
upon the profits, only from the date of the final 
decree. Citing Mowry t. Whitney, 14 Wall. [81 
tJ. S.] 653. 

rested in Webster t. New Brunswick Carpet 
Co., Case No. 17,338.] 

[In equity. Bill by the American Nichol- 
Bon Pavement Company against the city of 
Elizabeth, N. J., George W. Tubbs, and the 
New Jersey Wood Paving Company, for an 
injxmction and an account for the alleged in- 
fringement of patent No. 11,491. Motion for 
provisional injunction was denied, provided 
defendants give bond for a stated sum. 
■American Nicholson Pavement Co. v. City 
of Elizabeth, Case No. 312. Upon the merits 
a decree was entered for complainant, (Id. 
311,) and upon exceptions to the master's re- 
port a decree was entered for complainant 
for a specific amount Defendants appealed 
to the supreme court, where this decree was 
reversed as to the city of Elizabeth and 
George W. Tubbs, but affirmed as to the 
New Jersey Wood Paving Company, the 
other defendant City of Elizabeth v. Amer- 
ican Nicholson Pavement Co., 97 U. S. 126. 

[For a report of hearing upon an application 
to determine the amount of secinlty to be 
given on allowance of appeal to the supreme 
court, see Case No. 310.] 

C. A. Seward, for complainant 
Keller & Blake, for defendants. 

NIXON, District Judge. The case comes 
up on exceptions, filed by both parties, to 
the report of the master. By the decree of 
the court, entered March 26, 1872, the de- 
fendants were held to have Infringed the let- 
ters patent of complainant, by making, 
using, and vending, in the city of Elizabeth, 
wooden pavements, containing the improve- 
ments described therein, and recited In the 
first and second claims, and were ordered to 
accoimt for the damages, or use and profits, 
in consequence of said Infringement 

A reference was made to William L Magle,- 
Esq., of Elizabeth, to take and report such 
account- He has reported substantially, that 
the defendant the New Jersey Wood Pave- 
ment Company, has laid 72,042 8-10 square 
yards of the Broddebank and Trainer pave- 
ment, as follows: 

In the city of Plainfield 2,700 square yards. 

In the city of Elizabeth : 

Grove and Garden *' 

streets 10,148 4-10 

Newark avenue.-.. 30,827 3-10 ** 

Sherman avenue... 4,9581-10 " 

Ninth [North ave.]^ 

avenue 14,957 

Grier avenue 8,449 ** 

Sherman avenue, 

outside of city 

limits 5,003 •* 

Total 72,0438-10 •• 



(I 



"From 6 O. G. 76 3. 

That it was entitled to receive, therefor, 
as the contract price for the work, the gross 
sum of $340,934.83; that It had, in fact, re- 



ceived from the city of ElizabeUi $310,108.29; 
from the city of Plainfield $10,834.60, and 
in land, for paving Sherman avenue, outside 
of the city limits, taken at the contract price, 
of the value of $22,513.50; that the gross prof- 
its of the defendants upon all the work, after 
deducting the actual cost of materials and 
labor (except such as, having been omitted 
in the account, were claimed as afterward 
stated), and assuming that the whole contract 
price of the Plainfield pavement could be 
coUected, and that the lands given In pay- 
ment of the Sherman avenue extension were 
worth the contract price— was $123,610.78; 
that from these gross profits, admitted by the 
defendants, they claimed certain deductions, 
stated by the master, with his finding there- 
in, as follows: 

1. For profits on the various materials and 
the labor used and employed in the construc- 
tion of said pavement, $31,611.92; which he 
refused to allow. 

2. For losses, arising from the Impossibil- 
ity of collecting the contract price of the 
Plainfield pavement $3,388.35; which he al- 
lowed. 

3. For salaries of George W. Tubbs, Wil- 
liam W. Crane, and Augustus C. Kellogg, offi- 
cers of the defendant, the New Jersey Wood 
Paving Company, $14,000; of which, he al- 
lowed $7,000, the amount of said salaries for 
one year, during which the work was done. 

4. For the rent of the premises, occupied 
by the defendant, $6,000; of which he found 
and allowed $3000, being the rent for one 
year, during the time the said work was 
done. 

5. For wood, not charged in the cost of the 
work, and deemed to have been used aS fuel 
in doing the same, $570.93; which he allowed. 

6. For $2,675.09, claimed to have been ex- 
pended, in erecting a dock on ground leased 
to said defendants; which he refused to 
allow. 

7. For $550, for red sand, and $4,237.20, 
for levelling sand, claimed to have been used 
as materials in said work, and not deducted 
In making up the foregoing account of gross 
profits; which he allowed. 

8. For machinery, claimed to be procm-ed 
by defendant, and adapted to said work and 
then on hand, and of no value, $4,893.22; 
which he allowed. 

9. For an expense account, not included In 
the cost of labor and materials, entering in- 
to said account of gross profits, but claimed 
to be properly chargeable thereto, $6,107.50; 
which he allowed. 

10. For $25,000, claimed to have been paid 
for an Interest in the patent of Brocklebank 
& Trainer; which he refused to allow. 

11. For an account called a "loss and gain 
account," not included in the statement of 
gross profits, $15(J.76; which was allowed. 

12. For profits claimed by said defendants 
upon other work, allowed to have been In- 
cluded in said couU-acts, $6,572.75; which he 
refused to allow. 
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13. For $13,SG8.42, the amount dalmea 
to Lave been paid as royalty or license fee 
for laying the said pavements nnder the 
Brocldebank & Trainer patent; which he 
allowed. 

14. For $15,241.33, the sum claimed to have 
been paid by the defendants to stockholders 
and others, as a rebate upon pavement laid 
in front of their respective lands; which he 
refused to allow. 

15. And for probable loss on the sale of 
lauds, tiilien for the work done on the ex- 
tension of Sherman avenue, the sum of 
$5,003; which he aUowed. 

lie further reported, that the aggregate 
amount of the allowances made by the mas- 
ter on these claims, was $48,775.38, leaving 
the net profits of the defendants on said 
work $74,835.40; upou which sum, the com- 
plainant was allowed Interest, at the rate of 
seven per cent, from the 29th of August, 
1870, the average date of the payments made 
by the city of Elizabeth, to the date of the 
report, amounting to $1 0,588.51, making for 
net profits and Interest the sum of $91,- 
423.91. 

He further reported, that the counsel for 
tlie complainant conceded before him, that, 
inasnmch as the bill had been filed in the 
cause, prior to the passage of the act of 
.Inly S. 1870, authorizing damages as well 
as profits, to be assessed by the master. In 
equity cases, no damages could be assesised; 
uud, that he had restricted his inquiry, 
solely, to the gains and profits of the defend- 
ants in the infringement specified in the de- 

To The report of the master, the complain- 
ant has filed six exceptions, and the defend- 
nnts twelve; but, before these are consid- 
ered, it is important to ascertain, If we can, 
the principle on which the complainant's 
profits for tlie illegal use of his patent are 
to be estimated. This obviously depends 
upon the character of the patented invention, 
and upon the mode in which the owner 
chooses to allow the public to use his mo- 
nopoly, and upon the methods of procedure 
In the -tribunal to which he appeals for re- 
dress. TJie subject occupied the attention of 
the supreme court in Seymour v. McCor- 
uiick. IG How. [57 U. S.] 489, and the dlffl- 
-cnlty In laying down a rule, applicable to 
4»1I cases, was adverted to. Mr.' Justice 
-Grier, in delivering the opinion of the court 
—the case being a suit at law— observed, 
tliat; "It must be apparent to the most su- 
perficial observer • * ♦ that there can- 
not, in the nature of things, be any one rule 
■of damages, which will equally apply to 
all cases. The mode of ascertaining actual 
damages must necessarily depend on the pe- 
<?ullar nature of the monopoly granted. A 
man who Invents or discovers a new compo- 
sition of matter, such as vulcanized India 
rubber, or a valuable medicine, may find his 
profit to consist ,In a close monopoly, for- 
1)iilding any one to compete with Ijim in 



the market, the patentee himself being able 
to supply the whole demand, at his own 
price. If he should grant licenses to all who 
might desire to manufacture his composi- 
tion, mutual competition might destroy the 
value of each license. * * * if any per- 
son could use the Invention or discovery, by 
paying what a jury might suppose to be the 
fair value of a license, it is plain that com- 
petition would destroy the whole value of 
the monopoly. In such cases, the profit of 
the infringer may be the only criterion of 
the actual damage of the patentee. But one 
who invents some improvement In the ma- 
chinery of a mill, could not claim that the 
profits of the whole mill should be the 
measure of damages for the use of his im- 
provement And where the profit of the pat- 
entee consists neither in the exclusive use of 
the thing invented or discovered, nor in the 
monopoly of making it for others to use, it is 
evident that this rule could not apply. 
♦ * * Where an inventor finds It profita- 
ble to exercise his monopoly by selling li- 
censes to make or use his improvement, he 
has himself fixed the average of his actual 
damage, when his Invention has been used 
without his license. If he claims anything 
above that amount, he Is bound to substan- 
tiate his claim, by dear and distinct evi- 
dence. When he has himself established the 
market value of his improvement, as sepa- 
rate and distinct from the other machinei'y 
with which it is connected, he can have no 
claim in justice or equity to make the profits 
of the whole machine tlie measure of his 
demand. It Is only where, from the peculiar 
circumstances of the case, no other rule cau 
be found, that the defendant's profits be- 
come the criterion of the plaintiff's loss." 
But tills is when the proceedings are at law, 
where the inquiry is about the actual dam- 
ages, sustained by the patentee, from the 
infringement. Here we are in equity, and 
the question which concerns us is: For 
what profits should the infringer account for 
the unauthorized use of the invention? 

It may be answered generally, that the 
patentee is entitled to a just compensation 
for the injury which he has sustained from 
the invasion of his rights. How this Is to 
be ascertained, depends upon the facts and 
circumstances of each case. If the owner's 
profit consists in having a license fee paid to 
him, by all who use the invention, the amount 
of the license is his profit; and when that Is 
paid, the Injury done by the use without a 
license, is satisfied. If It consist In the ex- 
clusive use of the thing patented, or In the 
monopoly of making it for othei-s to use, 
additional considerations are involved. We 
are then to inquire: What is the character 
of the invention? Is it a new machine, or 
manufacture, or composition of matter, 
whose entire value and usefulness result from 
the mechanism, combination, or constituents, 
which the genius of the patentee has origi- 
nated, arranged, or produced? Or is It a 
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mere addition to, or improvement of, an ex- 
isting machine, manufacture, or process, ren- 
dering tiiem more valuable and profitable, 
but not necessary to tlieir use, and which 
may be used in a less profitable way, with- 
out the addition or improvement? In other 
words, when profits have gone into an in- 
frhiger's pocket, he is regarded as the holder 
of property not belonging to him, but which 
he must restore to the rightful owner. If 
the invention infringed cover the entire ma- 
chine, manufacture, or combination used by 
the infringer, then the whole profits should 
go to the patentee. If it cover only a part, 
and there are other and different elements 
in the organism, contributing to make up the 
aggregate profits, then, only such propor- 
tion should go to him, as has sprung from 
his contribution toward the value of the 

whole. 

In the case before us, the complainant is 
the licensee of the owners of Nicholson's ex- 
tended patent. It has "the sole and exclu- 
sive right and license to construct and lay, 
and to authorize others to construct and lay, 
the (Nicholson) patented pavement, within 
tlie state of New Jersey, except Jersey City, 
during the entire extended term of said pat- 
ent." It pays for the license a royalty of 
sixteen cents for every square yard of the 
pavement which shall be laid in the said ter- 
ritory, within thirty days after the comple- 
tion of such pavement. Its profits arise from 
its exclusive use of the Invention; from the 
monopoly, which it has, of consti-ucting, or 
bargaining with others to construct, the 
pavement, upon agreed terms, anywhere in 
the state; except in certain cases, to which 
reference will hereafter be made, and In which 
it is bound, by covenants with Its grantor, 
to grant a license for laying the pavement 
in a sum not exceeding thirty-one cents a 
square yard. That exclusive use or monopo- 
ly of the complainant has been interfered 
with by the defendants. They have laid its 
patented combination In the streets of Eliza- 
beth, without its consent. The rule in equity 
seems to be settled, under such circumstan- 
ces, that the measure of damages, due to the 
complainant, is the amount of profits made 
by the infringers, unless, as has been inti- 
mated, some portion of the profits have been 
derived from the use of constituents of the 
combination, not the property of the pat- 
entee, and, for the use of which, he is not 
entitled to compensation. 

What, then, is the Nicholson pavement? 
What is the owner of the patent authorized 
to demand for the infringement of its dis- 
tinguishing characteristics? It was held at 
the final hearing, that the defendants had 
infringed the first and second claims, to wit: 
1. A continuous foundation or support, di- 
rectly upon the roadway, having arranged 
thereon a series of blocks, with parallel 
sides, endwise in rows, so as to leave a con- 
tinuous narrow groove, or channel way, be- 
tween each row, and filling said grooves or 
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channel ways with broken stone, gravel and 
tar, or other materials. 2. The formation 
of a pavement, by laying a foundation di- 
rectly upon the roadway, and then employ- 
ing two sets of blocks, one a principal set, 
that shall form the under surface of the 
pavement when completed, and an auxiliary 
set of blocks or strips of board, which shall 
form no part of the surface, but determine 
the width of the groove between the princi- 
pal blocks, and also the filling of said groove, 
when so formed, with broken stone, gravel 
and tar, or other like material. In the opin- 
ion, sustaining the novelty of the invention, 
American Nicholson Pavement Co. v. City of 
Elizabeth, [Case No. 311,] it was oljserved: 
"The complainant's patent is doubtless for a 
combination. The several parts that make 
up the structure, are: (1) A continuous foun- 
dation directly upon the roadway. (2) A se- 
ries of blocks, with parallel sides, standing 
endwise in rows, that form the under surface 
of the pavement. (3) An auxiliary' set of 
l)locks or strips of board, which form no part 
of the surface, but determine the width of 
the grooves between the principal blocks. 
(4) The filling of the grooves, when so formed, 
between the principal blocks, with broken 
stone, gravel and tar, or other like material. 
It is not claimed that any one of those parts 
is new, but that, in their combination, they 
produce a new and useful result." 

Now, what had the defendants done? In 
what did their infringement consist? They 
did not, as It is conceded they were .-J^'+hor- 
ized to do, take a portion of the ingredients 
or elements which constituted the combina- 
tion, and add to them other ingredients or 
elements, that were newly discovered, and 
which were not equivalent for those left out, 
thus producing a new combination substan- 
tially different from the complainant's. They 
took the combination as Nicholson had 
formed It. They seized the whole of his in- 
vention. There is nothing In his patent,, 
which is not contained In the Brocklebank 
& Trainer patent. But they did more than 
this. They added a new feature to the Nich- 
olson combination. They rabbeted the blocks- 
on one or both sides, in a dovetail or vertical 
form, and beveled the strips to suit the ralj- 
bets; which addition, It is claimed, made a 
mechanically different structure, and was an 
Improvement, in that it guarded against the 
displacement of the strips or short blocks, 
and distributed the pressure upon the pave- 
ment over a larger surface. 

We are Inclined to believe that there is a 
good foundation for this claim of the de- 
fendants, whether we look for It in the evi- 
dence of the case, or, in the well-ascertained 
principles of mechanics; and that the Brockle- 
bank & Trainer patent, by this addition^ 
has improved upon the Nicholson combina- 
tion. 

We are then brought to the inquiry: What 
effect should the improvement of the de- 
fendants', have upon the question of com- 
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plainant's profits? It undoubtedly added to 
the expense of laying the pavement, and to 
that extent, diminished the profits of the 
whole work. If it had lessened the cost, it 
is quite evident that the amount, thus saved, 
ought to be credited to the improvement. 
Upon the same principle, why should not 
the sum expended, in consequence of the 
increased labor of the addition, be charged 
to it? 

But without troubling ourselves further 
with this aspect of the case, it seems to us 
that the relative value of the defendants' 
addition to the complainant's invention, 
ought to have been the subject matter of 
evidence before the master, although neither 
party offered specific testimony in regard to 
it And the burden of proof was obviously 
on the defendants. They had been adjudged 
infringers. They liad appropriated the com- 
plainant's invention, and realized, from its 
use, large profits. Their books of account 
were produced, and exhibited the gross 
amount From- this, they asked the master 
to make deductions, and it was for them to 
show what deductions should be allowed. 
They had caused a mingling and a confusion 
of rights, by unlawfully adding an improve- 
ment of their own to the property of the 
complainant, and, it was their duty, and not 
the complainant's, to prove what proportion 
of the profits, if any, ought to be credited 
to the changes which they had made in the 
combination of the complainants. This prop- 
osition was warmly contested by the able 
counsel of the defendants, In the argument; 
but it seems to the court so clear, that it 
hardly needs authority to support it If any 
be required, it will be found in Carter v. 
Baker, [Case No. 2,472,] where the learned 
judge of the ninth circuit, in charging the 
jury upon this precise question, said: "If 
the defendants have improved their ma- 
chine, and if any of the profits are properly 
credited to defendants' improvement they 
do not belong to the plaintiffs; but as the de- 
fendants have wrongfully connected the 
plaintiffs' improvement with their own, and 
they caused the confusion of rights, if any 
portion of the profits are properly to be 
credited to the defendants' improvements, 
the burden rests ujwn them to show affirma- 
tively that fact and how much of those 
profits ought to be credited to this improve- 
ment, and deducted from the profits of the 
sale of the whole machine as improved." As 
no affirmative proof was offered, the master 
made no apportionment of the profits to the 
defendants, for any speculative value added 
to the invention by Brocklebank& Trainer, un- 
less we regard in that light the $13,8G8 ^-100, 
claimed by them, and allowed by the master, 
for the royalty, or license fee, paid for the 
use of that patent in laying the pavements, 
and to which we shall more particularly re- 
fer, when we come to consider the excep- 
tions to his report But incidental reference 
has already been made to another fact in 



the case, which the counsel for the defend- 
ants claim, as a controlling one, in the esti- 
mation of the complainant's profits: to wit 
that the complainant is limited, by the terms 
of its license, to the compensation or royalty 
of thirty-one cents per square yard; fifteen 
of which is payable to it and sixteen to the 
owners of the extended patent 

It appears from the exhibits and testi- 
mony that Nicholson, the owner of the orig- 
inal patent died January G, 18G8, and that 
George T. Bigelow was appointed the ad- 
ministrator of his estate; that the said Bige- 
low, as administrator, applied for and pro- 
cured an extension of the patent for seven 
years from August 8, 1SG8, and conveyed 
the one third of the extended term to Ed- 
win C. Larned and Stephen A. Goodwin; 
that Bigelow, Larned and Goodwin, entered 
into an agreement with Charles E. Jenkins 
and W. T. B. MiUiken, on the 14th of Au- 
gust 1868, wherein they granted to the said 
Jenkins and Milliken, the sole and exclusive 
right and license to construct and lay, or 
to authorize and license others to construct 
and lay, the patented pavement in all the 
cities, towns and places of New Jersey, except 
Jersey City, upon certain termi, conditions and 
stipulations therein contained, one of which 
was as follows: "If it shall, by reason of 
decisions of the courts or otherwise, be 
found impracticable for the said parties of 
the second part to obtain contracts for lay- 
ing said pavement In any town or city in 
said territory, to be made with such parties 
of the second part; or the work of con- 
structing such pavement Is required by law 
to be let under public lettings, open to gener- 
al competition, then the said parties of the 
second part agree, that they will grant to 
any such town or city desiring to lay the 
same, a license so to do, upon a license fee 
not to exceed the sum of thirty-one cents 
a square yard; or wiU publicly authorize 
any person or persons desiring to bid at 
such lettings to lay the same upon the same 
terms as above stated; of which sum, the 
sum of sixteen cents shall In every case be 
made payable to the said parties of the 
first part as hereinbefore provided; but 
for the fulfilment of any such contracts or 
licenses made or granted, as in this clause 
provided, the said parties of the second part 
shall be in no wise resp<msible." 

The complainant's title was derived from 
Jenkins and Milliken, by license, dated Sep- 
tember 5, 18GS, and the license was taken 
upon, and subject to, the same terms, con- 
ditions, and stipulations, on which its gran- 
tors held the patent By the 123d section 
of the act to revise and amend the charter 
of the city of Elizabeth, approved March 4, 
18G3 (Laws of N. J., p. 15G,) it was enacted 
that all contracts for doing work or furnish- 
ing materials for any improvement provided 
under this act exceeding $100, shall be ad- 
vertised for three weeks in a newspaper 
printed and circulating in the city, and shall 
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at all times be given to the lowest bidder. 
A supplement was passed February 9, 1870, 
which practically repealed the foregoing sec- 
tion, and waa to the effect that, whenever 
the city council should determine to cause 
any improvement to be made, which con- 
templates the use of any patented process 
or materials, and the owners of one half 
of the property, in running feet, along the 
line of the intended improvement, should re- 
monstrate in writing against the use of any 
specified patent, or petition for the use of 
any specified patent, or for the use of one, 
of two or more specified patents, in making 
such improvement, the city council should 
award the contract for the said work, only 
in accordance with: the request of such 
proportion of owners. This was followed 
shortly afterward by the act to incorporate 
the New Jersey Wood Paving Company, ap- 
proved March 17, 1870, in which George W. 
Tubbs, William W. Crane, A. C Kellogg, and 
nine other named gentlemen, were constituted 
directors of the corporation, and authorized 
in their corporate name to construct and 
lay wooden pavements, and to purchase all 
materials, patents, and patent rights, that 
might be deemed of advantage to their busi- 
ness. By the 2d section, the capital stock 
was limited to $250,000, but the company 
was prohibited from commencing business 
imtil $10,000 were subscribed and paid in in 
cash. This little inconvenience was ob- 
viated, however, by the 4th section, in which 
the directors were authorized, in behalf of 
the company, to receive any patents or pat- 
ent rights suitable for its purpose, at a 
valuation to be agreed upon, and in lieu 
of cash subscriptions for stock. The objects 
for which the company was formed may be 
readily inferred from the method of its 
organization. Mr. Tubbs, the president, on 
his cross-examination, at the final accoimt- 
ing, folio 243, tells the story as follows: "The 
nominal stock of the company was ?^0,000. 
There never was anything paid in, in money, 
by the stockholders. The stock was issued, 
as paid up stock, for the license imder the 
Brocklebank & Trainer patent, which was 
owned by Crane, myself, and A. G. KeUogg, 
under the firm of Crane, Tubbs & Co. The 
license covered New Jersey. I think ail the 
stock was issued for the license. One half 
was transferred back to the company as 
working capital. I think the stock was is- 
sued to me and by me transferred. Of the 
other one half of the stock, issued .for the 
license, the largest part went to Crane, Tubbs 
& Co. I think there were ten shares issued to 
each of the directors. Crane and myself re- 
ceived them as such directors; the shares 
were $100 each, the twelve directors had 
120 shares, and the balance of the 1,250 
shares went to Tubbs & Co. Those directors 
who did not serve, did not take their stock." 
It does not distinctly appear, how many of 
the twelve directors accepted the stock thus 
Issued, but, as the Legislature of the State, 



at the next session (Laws N. J. ISTl, p. 312), 
reduced the number to seven, it is quite prob- 
able that some of the gentlemen declined or 
failed to accept In any event, all that there 
was, or is, in the New Jersey Wood Paving 
Company, except the few shares of stock thus 
issued to the directors, belonged to Tubl>s, 
Crane & Co., to wit, a license to tise the 
Brocklebank & Trainer patent in laying 
wooden pavements in New Jersey, upon the 
payment of a royalty to tlie patentees of 
twenty cents for each square yard. 

Previous to the time when the charter for 
the New Jersey Wood Paving Company was 
obtained, the complainant had entered into 
several agreements with the city of i-Aiza- 
beth for laying the Nicholson pavement, one 
as early as December 4, 18(58, for upward of 
9,000 square yards on Broad street; anttihi-r, 
July 1, 1869, for 1,620 square yards cji Grove 
street; another, July 14, 1809, for 4,*J'I4 
square yards on Cherry street and another 
November 15th of the same year, for 
10,0.74 square yai*ds on <>rii'r avenue. Other 
contracts were made during 1870 and 1871, 
eight in number, upon as many different 
streets or avenues, measuring upward of 
100,000 square yards. As these continued 
through a course of years, and largely out- 
numbered the contracts executed with the 
defendants, it must be assumed that other 
reasons than dissatisfaction with the Nichol- 
son pavement constrained the city to enter 
into the latter, and these reasons are prob- 
ably founded in tlie provisions of the supple- 
ment of Pebruaiy 9, 1870, which became a 
law, before any contract was made by the 
city, to lay the Brocklebank & Trainer pave- 
ment 

The first of these was entered into with 
George W. Tubbs, February 18, 1870, for 
the improvement of Garden street; the sec- 
ond, on March 18, 1870, for Newark av- 
enue; the third, on April 20, 1870, for Grove 
street; the fourth, with the New Jersey 
Wood Paving Company, on July 12, 1870, 
for Ninth avemie; and the fifth and sixth, 
with George W. Tubbs, in the month of 
September, for Sherman and Grier av- 
enues. The owners of half the property upon 
these streets and avenues had petitioned the 
common council of the city to contract for 
the Brocklebank & Trainer pavement, either 
because they preferred it, or were interested 
in it or because the New Jersey Wood Pav- 
ing Company, who controlled it, had agreed 
to refund to these gentlemen a portion of 
the money which should be paid by the tax- 
payer of the city for having it laid. On 
this point, the testimony of Geo. W. Tubbs 
before the master is quite suggestive. He 
says, p. 59, fol. 235: "There is an item of 
abatement to directors, amounting to $14,- 
709 66-100. That means, this: when the com- 
pany was formed, and we were getting the 
charter, it was agreed Mith the parties who 
got the charter, that when we paved in front 
I of their property they should have the b^e- 
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lit of fifty cents a yard. That was de- 
ducted out, and thus this Item arose. That 
amount was paid back to them." Statements 
of that sort rendered it unnecessary for the 
complainants to show, at whose instance, 
and for what purpose, the supplement was 
passed. Such is a detail of the facts of the 
situation, as derived from the evidence in 
the case. It Is insisted by the counsel of the 
defendants, that, while this legislation ex- 
isted, the complainant could not lay the 
pavements, which had been awarded to 
the defendants on the application of the 
majority of land-owners, and hence, that 
its profits were limited to fifteen cents a 
square yard by the express terms of its li- 
cense. Neither brandi of this proposition 
is true in the sense In which it is pro- 
pounded. In the first place, a preliminary 
suggestion is, that it would not be quite be- 
coming a court of equity to allow the de- 
fendants to profit by their own wrong, and 
it is that which they ask the court to do. 

The improvement of certain streets, in 
the city of Elizabeth, was deemed desirable, 
and steps were taken to accomplish it The 
Legislature of the state was applied to by 
certain gentlemen, who obtained the en- 
actment of a law, that practically shut up 
the city to award the work to the licensees 
of the Bro(daebank & Trainer patent; for, 
by its provisions, a majority of the land 
owners controlled the selection, and it was 
made their interest to demand the laying 
of that pavement, by having refunded to 
them a portion of the profits derived from 
the whole work. Large profits were realized 
by the licensees from these contracts, but, 
realized from the use of the complainant's in- 
vention. Will the court allow the bulk of 
these profits to be retained by the infringers, 
because the complainant could not be a com- 
petitor for the work, when it so clearly ap- 
pears, that whatever disabilities existed in 
regard to competition, were produced by the 
Infringers themselves? 

Again, it is asstuned, that the complainant 
could not lay these pavements, because the 
property owners had asked for tlie use of 
defendants,' and not the complainant's, pat- 
ent But Is It altogether sure that the 
Brocklebank & Trainer patent would have 
been preferred, if it had not been, in fact 
the Nicholson invention, with something add- 
ed? And shall the defendants be allowed 
to accumulate large gains by using com- 
plainant's property, and afterwards, to re- 
tain them, upon the plea that complainant 
could not have made them? Is not this rais- 
ing a new and false standard for the measure 
of complainant's damages? In estimating its 
profits, Is it not changing the inquiry from 
what the defendants actually made, Into wliat 
the complainant could or could not make? 
And Is not this as remote from the real 
question, as the exploded Inquisition into 
what the defendants might or might not have 
made? But without following these sugges- 
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tlons to their ultimate results, let us look a 
little closer Into the matter, and ascertain 
whether any contingency arose, which limit- 
ed the licensees of the Nicholson pavement 
to the sum of fifteen cents per square yard. 
Upon what conditions did the licensees, agree 
with the owner of the patent to permit third 
parties to lay the pavement for thirty-one 
cents per square yard? These were two In 
number; (1) Where, by reason of the de- 
cision of the courts, or otlierwise, It was 
found impracticable for the licensees to ob- 
tain contracts for laying It in any town or 
city of New Jersey; and (2) where the work 
of constructing the pavement was required 
by law to be let under public lettlngs, and 
open to general competition; neither of which 
existed in the present case. 

Conclusive proof that It had not been found 
impracticable, by reason of any decisions of 
the courts or otherwise, for the complainant 
to obtain contracts to lay the Nicholson 
pavement in Klisiabeth, Is discovered in the 
fact that it entered into a number of eon- 
tracts for laying such pavement, both before 
and after the dates of the contracts with the 
defendants. And after the supplement of 
February 9, 1870, there could be no public 
lettlngs, open to general competition, for 
street improvements, because that act con- 
cluded the city in regard to the patents to be 
used, by the expressed preference of a ma- 
jority of land owners on the line of the street 
and no one could bid for the work, except the 
owners or licensees of the particular patent, 
which the property holders had selected. 
But let it be admitted that these contingen- 
cies in fact existed, what then, did the li- 
censees agree to do? These two things: (1) 
"To grant to any town or city, desiring to 
lay the Nicholson pavement a license so to 
do, upon a license fee not to exceed thirty- 
one cents per square yard." (2) "To publicly 
authorize any person or persons, desiring 
to bid at public lettlngs, to lay the Nicholson 
pavement" upon the same terms. 

In reference to the first did the city of 
Elizabeth ever express a desire to lay tliis 
pavement upon these streets? Was it not 
estopped, by the provisions of the law, from 
having a voice in the matter? Did not the 
2d section of the act of 1870, make it the 
duty of its mayor to veto every contract that 
the city council should award, which was not 
in strict accordance with the expressed wish- 
es of a majority of the property owners, in 
regard to the use of aspecified patent? In ref- 
erence to the second, there is no proof of any 
public lettlngs, nor of the existence of per- 
sons desiring to bid at them. There could 
be none, "open to general competition," in 
any proper sense, after the supplement of 
1870; and, if there had been, no bids could 
have been received and considered for these 
streets, from persons who proposed to use 
the complainant's patent But again, this 
covenant was between the owner and the li- 
censees of the Nicholson extended patent. 
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and was imposed upon the latter for the bene- 
fit of the forinm-. The owner's profit was a 
royalty of sixteen cents, for every square 
yard of pavement, laid; and it was their in- 
terest to secure the laying of as many square 
yards as possible, and to guard against the 
temptation, which such methods of compen- 
sation suggest, of putting down a small quan- 
tity of pavement, at a large profit, rather 
than a large quantity at a small profit. 

The city of Elizabeth, under the circum- 
stances ir.ontioned in the covenant, could 
have required the complainant to lay the 
pavement, at tlie price limited therein, but 
did not These defendants, under the lilse 
contingencies, could have bargained to use 
the complainant's patent, without being 
guilty of infringement, upon the payment 
of the prescribed consideration, but did .not. 
On the contrary, in consequence of owmiiir 
the property on certain streets, or from mak- 
ing it the interest of other property owners, 
by secret agreements, to pay them a portion 
of the profits, they secured, a request for the 
laying of the Brocldebank & Trainer pave- 
ment, and entirely ignored any arrangements 
by which the taxpayers of the city misht .-e- 
ceive the economical advantages resuliiU:? to 
the public, from the terms on which the 
complainant held the Nicholson patent Shall 
it now be said, that a court of equity ought 
to allow them to involie, for their procociion 
and immunity against the surrender of their 
unlawful gains, a covenant between orher 
parties, executed for other purposes, and 
from the benefit of which they took all avail- 
able means to -ixclude themselves and the city 
of Elizabeth? 

It results from the foregoing views, and the 
court holds: 1. That if the defendants de- 
sired an allowance from their ascertained 
profits, for the benefits contributed to the 
compLiinant's invention, by the Brockiebank 
& Trainer addition, the burden of proof was 
on them to show to the master, approximate- 
ly, at least the extent of the aavaulages 
which were added, and the proportion of the 
profits which were made, by their improve- 
ment of the Nicholson combination. 2. Tliat 
at this stage of the proceedings, where the 
only question before the master was tiie one 
of accountinff for the profits realized from 
the infringement of the complainant's patent, 
there was no principle of justice or equity 
that limited the accountability of the defend- 
ants to the payment of certain royalties, 
which, under other circumstances, the com- 
plainant might have been compelled to ac- 
cept as the proper measure of its loss. 

We are now brought to the consideration 
of the exceptions filed to the findings of the 
master. Before looking at them, it is proper 
to premise, that there is nothing in the case, 
which authorizes the court if it had the pow- 
er, and were so disposed, to visit upon the 
defendants any consequences in the nature of 
a penalty. They were not wanton infrin.wrs. 
They were proceeding under an authority, 
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equal on its face, to that of the complainant 
to wit a- patent from the government of th& 
United States, and they had a right to as- 
sume, that it was valid until a competent 
tribunal decided to the contrary. Tliey are 
not to be treated like another class of ui- 
fringers— unhappily too large— who, without a 
pretext of right seize upon tlie inventions or 
the property of others, and trust to the igno- 
rance, or the poverty, or the kindbearteduess 
of the owners, for immunity in retaining their 
piratical gains. All that .the defendants 
should be required to do, in the prusont case, 
is to simply restore to the complainant the 
money, which the use of its property had en- 
abled them to make. 

We will first advert to the exceptions of 
the complainant 

1. The first is, that the master erred, in 
not excluding certain evidence, for the rea- 
sons assigned, when it was offered. The 
question which the counsel of the complain- 
ant seelis to raise, does not properly come 
up by exceptions to the master's ruling. 
His course was, in accordance with the pre- 
vailing practice in the cu:cuits, to wit, tak- 
ing down the testimony; noting the objec- 
tions of the opposing counsel, and the rea- 
sons stated for its incompetency; leaving its 
admissibility to be determined by tb.e court, 
on the argument, where the question would 
arise, on a motion to strike out, by those 
objecting. Whilst, therefore, we are not 
willing to say that the exception is well 
taken, and that the master erred In admit- 
i ting the testimony and noting the objections, 
we have no hesitation in holding that, un- 
der the reference, the evidence was incompe- 
tent It was offered by the defendants, to 
show that there were other forms of wooden 
pavement open to the public, which they 
might have used, and made the profits, or 
some portion of the profits, which had been 
realized in the use of the complainant's 
invention. It is" a sufficient reply to such 
offer, to observe, that the defendants pre- 
ferred and used the complainant's property, 
and made their gains therefrom; and that 
these gains no less belong to the complain- 
ant because they might have realized other 
gains by the use of lawful methods. 

2. The second objection is not well taken, 
and seems to misapprehend tb.e action of 
the master. It alleges that he erred, in 
"allowing for losses arising from the impossi- 
bility of collecting the contract price of the 
Plainfield pavement, the sum of $3,388.35, 
such loss being of prospective profits only.'* 
The master, in the account, charged the de- 
fendants with the whole sum to be received 
for laying said pavement, $14,223.14. He 
states, in his report, th.at the gross profits, 
charged to defendants, amounted to $123,- 
C10.78, only "by assuming that the whole 
contract price of the Plainfield pavement 
could be collected." The proof was (fol. 315), 
that they received on account of said con- 
tract $D,273.24 in cash, and $1,501.45 in mate- 
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rials not used, making the aggregate of $10,- 
Sa4.69, and that the residue of the considera- 
tion could not be collected. The actual losd, 
therefore, to the defendants, upon this mode 
of accounting, was the difference between 
these amounts, to wit, $3,388.35, which sum 
the master properly deducted. 

3. The third exception objects to the mas- 
ter's allowance of $7,000 to the officers of 
the New Jersey Wood Paving CJompany, as 
reasonable compensation for their services 
during the year In which the pavements 
were laid. Tb.e six contracts of the defend- 
ants, were assigned to, and completed in 
the name of The New Jersey Wood Paving 
Company, of which corporation, George W. 
Tubbs was president, and A, C. Kellogg and 
William W. Crane were successively treas- 
lu-ers, all of whom acted as general superin- 
tendents In the work of laying the pave- 
ments. The board of directors voted to 
these gentlemen, $7,000 a year, as salaries 
during the time that they held the offices, 
and performed the labor of superintendence. 
As the company was engaged in very little 
other work wbjle these pavements were be- 
ing laid, the defendants claimed that two 
years' salary, amoimtlng to $14,000, was on- 
ly a reasonable allowance to these officers, 
and that the sum ought to be deducted 
from the profits which their skill and vig- 
ilance had helped to earn. The master re- 
ported that all the work was completed 
within a year, and th.at one year's salary of 
$7,000 was a proper compensation. The 
complainant insists that nothing should be 
allowed to infringers, from the profits, for 
personal services rendered, and quotes Itub- 
ber Co. v. Goodyear, 9 Wall. [76 U. S.] 7S8, 
to sustain this view of the law. But, an 
examination of that case, shows that, the 
contrary was held. In making up the ac- 
count, the master there allowed, as deduc- 
tions from the profits, "the usual salaries of 
the managing officers," but "refused to al- 
low the extraordinary salaries, which, it ap- 
peared by the books, had been paid— being 
satisfied they were dividends of profit under 
another name, and put in that guise for con- 
cealment and delusion." His action was ap- 
proved by the court, both, as to tlie allowance 
and disallowance; and the principle to ho 
extracted from that decision, Is, that while 
coiurts will rebuke all attempts on the part 
of Infringers to cover up or absorb gains 
and profits, under the names of salary, or 
compensation for personal service, yet, in 
those cases where defendants have not for- 
feited the favor of the court, by their naked 
piracy of the rights of others, a reasonable al- 
lowance will be made to them from the 
profits, for their care and skill in directing 
the execution of the work. As, in the pres- 
ent case, the work was of such magnitude 
and ch.aracter that the contracts produced 
the gross sum of upwards of $300,000, the 
amount of $7,000 would not seem to be an 
unusual, or extraordinary remuneration to 



three competent men for conducting and su- 
perintending it. 

4. Tlie fourth exception is to the allowance 
of $0,107.50 for "an expense account," not 
Included in the cost of labor and materials. 
The allegation, Is that, there was no evidence 
before the master as to the constitution of 
such amount, or as to tb.e nature of the appli- 
cation or expenditure thereof, or that tb.e 
same was paid in good faith by the defend- 
ants, to other persons, for expenses. The 
testimony of S. S. Morse, the secretary of 
the company (fol. 303), was, that this charge 
was made up by numerous expense bills, 
for various items that could not be classi- 
fied, and, therefore, went into the general 
expense account He added: "I have an 
account of the various items, h.ere, and the 
vouchers." The only cross-examination, on 
this subject, to which he was subjected, was 
at folio 341, where, he was asked to explain 
what he meant by expense account, and re- 
plied: "I mean for salaries and such things 
that I could not class and charge to a par- 
ticular job." It must be assumed, under 
these circumstances, th.at the master was 
satisfied from, an examination into the ac- 
counts and vouchers produced, that there 
was a proper foundation for the charge. 

5. The fifth exception complains of the 
master for allowing $156 76-100 for an ac- 
coimt called "a loss and gain account" Such 
a vague charge demands explanation and 
none Is given. It first appears, at the close 
of the accounting, in exhibit G, of defend- 
ants. We have examined the testimony, 
and can nowhere find an allusion to, or ex- 
planation of, the item. As It seems to be 
unsupported by evidence, the exception Is 
sustained. 

6. The last exception by the complainant 
is that the master erred in deducting $13,- 
8G8.42 as royalty, or license fee, paid for 
laying 69,342 square yards of pavement, 
under the Brocklebank & Trainer patent 
Two reasons are assigned for objecting to 
the allowance: (1) Because, as to said sum, 
the defendants have no title as against the 
complainant (2) Because the evidence be- 
fore the master, affirmatively showed, that 
the same was not paid in good faith by the 
defendants to other persons for expenses. 
The defendants were the licensees of Brockle- 
bank & Trainer, and had agreed to give to 
them, as the owners of the patent, a royalty 
of twenty cents, for every square yard of 
pavement, put down. The quantity paid 
[laid]' amounted to the above sum, and Mr. 
Tubbs testified, that It was paid to Brockle- 
bank & Trainer. Mr. Morse, on the other 
hand, says that the amount was in fact paid 
by the company, but that $729.80 went to 
Michael Doyle, and the balance to Captain 
Tubbs. It does not concern the present 
inquiry, to whom the money was paid, if 
It was, in truth, a legitimate expense, to be 

'[From 6 O. G. 771.] 
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deducted from the profits. The master 
makes the aUowance, and gives his reason 
for it in the following words: "Defendant 
fm-ther claimed that there shoidd be al- 
lowed, and deducted from the gross profits, 
$13,868.42, claimed to have been paid as 
royalty or license fee for laying 69,342 
square yards of said pavement, under the 
Brocklebank & Trainer patent It appearing 
that said pavement, decreed in the cause to 
be an infringement of plaintiff's patent, con- 
tains a novel featTire, alleged to have been 
an improvement, and patented, and that the 
license to lay the same was upon the pay- 
ment of such license fee, and which has 
been paid, I find and allow the said sum 
€tc., as a proper deduction." 

We have already considered the question, 
whether the master ought to have made an 
allowance to the defendants as the licensees 
of the Brocklebank & Trainer patent, for 
theh: addition to the Nicholson invention, 
and have held that, in the absence of aflirm- 
ative proof, on the part of the defendants, 
of its value, he was justified in giving no 
credit for such addition. But here we have 
a different question. The contracts on which 
the profits were realized, were for the use 
of the Brocklebank & Trainer pavement 
No other could be put down. The defend- 
ants had bargained to pay the above sum 
to its owners, whenever they used the pat- 
ent and, so far as it appears, had made the 
bargain in good faith. It was an expense 
necessary to be incurred, in order to fulfil 
their contracts. They agreed to pay, and 
did in fact pay, twenty cents a square yard 
for the Brocldebank & Trainer improve- 
ment. Perhaps the improvement did not 
contribute, so much as that towards the ag- 
gregate profits of the enterprise. It is difil- 
cult to apportion in such cases. But If it 
did not. is not the burden of proof here 
shifted, and ought not the complainant to 
have shown affirmatively, that the expendi- 
ture, thus made, was unnecessary, or ex- 
travagant in amount? This was evidently 
the view which the master took, and, in 
default of such proof, we are not prepared 
to afiirm that he erred in allowing the pay- 
ment as a deduction from the profits. 

"We have now reached the defendants* ex- 
ceptions, but, as the principles upon which 
most of them rest have been incidentally 
discussed in the foregoing opinion, it will 
not be necessary to aUude to them in detail. 
It is sufficient to say, that they have all been 
-carefully considered, and, in our judgment, 
must all be overruled, except the 9th, in re- 
.gard to the allowance of interest by the 
master. Whatever might have been the 
opinion of the court, as to their action in this 
respect if the question had been open, we 
are constrained to say, on the authority of 
Mowry v. Whitney, 14 Wall. [SI V. S.] 653, 
that the case before us, is not one where in- 
terest should be allowed, until after the 
final decree. However much that ease dif- 



fers from this, in regard to the contribution 
to the aggregate profits, by the use of con- 
stituents in the infringing process, not be- 
longing to the patentee who complained of 
the infringement. It is the same in regard 
to the defendants' liability to interest on the 
profits; and the reasons assigned by the 
supreme court for sustaining the exceptions 
to the master's report, allowing interest 
there, are precisely applicable here. Mr. 
Justice Strong delivered the opinion, in the 
conclusion of which he said: "The defend- 
ant should pot have been charged with In- 
terest before the final decree. The profits 
which are recoverable against an Infringer 
of a patent are, in fact a compensation 
for the injury the patentee has sustained 
from the invasion of his right They are 
the measiure of his damages. Though called 
profits, they are really damages, and unUqul- 
dated, until the decree is made. Interest is 
not generally allowable upon unhquidated 
damages. We will not say, that In no pos- 
sible case can interest be allowed. It is 
enough that the case in hand does not justify 
such an allowance. The defendant manu- 
factured the wheels, of which the com- 
plaint Is made, under the patent granted to 
him in 1861. His infringement of the com- 
plainant's patent was not wanton. He had 
before him the judgment of the patent office, 
that his process was not an in\ sion of the 
patent granted to the comp.ainant, and 
though this does not protect him against 
responsibility for damage. It ought to relieve 
him from liability to interest on profit." 
There must be a decree for the complainant, 
for the amount reported due by the master, 
to wit; $91,^3.91, after first deducting there- 
from $16,588.51, the Interest allowed by him, 
and adding thereto $156.76, which he im- 
properly deducted from the acknowledged 
gross profits. 

[NOTE. An appeal was taken by the de- 
fendants to the supreme court, where the de- 
cree of the circuit court was affirmed so far as 
it affected the New Jersey Wood Paving Com- 
pany, but reversed as to the other defendants, 
the city of Elizabeth and George W. Tubbs. 
The court held that a decree for an injunction 
should have been rendered to prevent them 
from constructing such pavement during the 
term of the patent, but that they could not be 
held accountable for profits, tnis bill having 
been filed before the passage of the act of July 
8, 1870, (16 Stat 198,) which first authorized 
courts of equity to allow damages in addition 
to profits. In considering this aspect of the 
case. Mr. Justice Bradley, in delivering the 
opinion of the court said: "Though the defend- 
ant's business be ever so profitable, if the use 
of the invention has not contributed to the 
profits none can be recovered. The same re- 
suit would seem to follow where it is impossi- 
ble to show the profitable effect of using the 
invention upon the business results of the party 
infringing. * * * The party who made the 
profit by the construction of the pavement in 

guestion was the New Jersey Wood Pavini; 
lompany. The city of Elizabeth made no prof- 
it at all. It paid the same for putting down 
the pavement in question that it was paying 
to the defendants in error for putting down the- 
Nicholson; but damages are not sought, or, at 
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least, are not recoverable, in this suit. Profits 
only, as such, can be recovered therein." The 
court held that the evidence was that the city 
and Tubbs, whose only relation to the transac- 
tion was the salary he received for superintend- 
ing the work, made no profits at all. As to the 
foreign patents relied upon by the defense, it 
was held that none of them combine the ele- 
ments, or combination of elements, of Nichol- 
son's, and therefore present no ground for in- 
validating his patents. As to the other defense, 
growing out of the alleged public use of Nich- 
olson's pavement for six years before applying 
for a patent, it appeared that Nicholson, with 
the consent of the owners of a public road near 
Boston, had put down some of his new pave- 
ment at his own expense, and for experimental 
purposes only. The learned justice remarked 
that "the nature of a street pavement is such 
that it cannot be experimented upon satisfac- 
torily, except on a highway, which is always 
public," and, further, that "had the city of Bos- 
ton or other parlies used the invention, by lay- 
ing down the pavement in other streets and 
places, with Nicholson's consent and allowance, 
then, indeed, the invention itself would have 
been in public use, within the meaning of the 
law; but this was not the case. * * ♦ Nich- 
olson did not let it go beyond his control. He 
did nothing that indicated any intent to do so. 
He kept it under his own eyes, and never for 
a moment abandoned the intent to obtain a pat- 
ent for it." City of Elizabeth v. American 
Nicholson Pavement Ck)., 97 U. S. 126.] 

[The patent involved in this litigation. No. 
11,491, was granted August 8, 1854, to S. Nich- 
olson, reissued December 1, 1863. No. 1,583, 
and August 20, 1867, No. 2.748. The first re- 
issue was involved in Nicholson Pavement Co. 
V, Hatch, Case No. 10.251. The second rpis- 
Bue was involved in the case to which this 
note is appended, and in Nicholson Pavement 
Co. V. Jenkins, 14 Wall. (81 U. S.) 452: Jen- 
kins V. Nicholson Pavement Co., Uase No. 7.- 
273; Bigelow v. City of Louisville, Id, 1,400.] 
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AMERICAN NICHOLSON PAVEMENT 
CO. V. ELIZABETH et al. 

[1 Ban. & A. 463;^ 6 O. G. 772.] 

Circuit Court, D. New Jersey. Oct., 1874. 

Appeal to Supreme Court— Requisites— Amount 
OP Bond. 

1. "Where the decree is for recovery of mon- 
ey not otherwise secured, the practice of the 
oourt,^ upon an allowance of an appeal from 
the circuit to the supreme court, requiring a 
bond, with one or more sureties, for double the 
amount of the decree and costs, should not be 
departed from, except in cases where the appel- 
lee is made secure in other ways, and where 
such requirement, under some special circum- 
stances, will operate as a hardship on the appel- 
lant. 

2. The practice of requiring the bond to be in 
double the amount ought not always to be in- 
sisted on, as the law does not require that the 
security should be in any fixed proportion to 
the decree. It is only necessary that it should 
be sufficient. 

3. The case of Stafford v. Union Bank, 16 
How. [57 U. S.] 135, considered. 

• [In equity. Bill by the American Nichol- 
son Pavement Company against the City of 
Elizabeth, Geoi^e W. Tubbs, and the New 

'[Reported by Hubert R. Banning, Esq.. and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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Jersey Wood Paving Company, for an injimc- 
tion restraining the Infringement of patent 
No. 11,491, and its several reissues. Decree 
for complainant American Nicholson Pave- 
ment Co. V. City of Elizabeth, Case No. 311; 
Id. 300. Heard on application to determine 
the amount of bond to be given upon allow- 
ance of appeal to the supreme court. The 
decree was subsequently affirmed by the 
supreme court 97 U. S. 12G.] 

C. A. Seward, for complainant 
Keller & Blake, for defendants. 

mXON, District Judge. This is an appli- 
cation to the court to determine the amount 
of the bond and security to be ^ven on the 
allowance of an appeal to the supreme court 
The 56th section of the patent act of July 
8, 1870, (16 Stat 207,) aUows a writ of error,, 
on appeal to the supreme court from any 
judgment or decree of a circuit court, in any 
case at law or in equity, touching patent 
rights, in the same manner, and imder the 
same circumstinces, as in other judgments 
and decrees of such circuit courts, without 
regard to the value or sum in controversy. 
The 22d section of the judiciary act (1 Stat 
73,) as modified by the 2d section of the act 
of March 3, 1803, (2 Stat 244,) prescribes the 
conditions and circumstances under which 
writs of error and appeals may be brought 
and enacts, that every justice or judge, sign- 
ing a citation on any writ, shall take goodl 
and sufficient security, that the plaintiff In 
error, or appellant shall prosecute his writ 
to effect and answer all damages and costs^ 
If he fail to make his plea good. By the act 
of December 12, 1794, (1 Stat 404.) passed 
to amend and explain the above recited sec- 
tion, the security to be required and taken, 
on the signing of a citation, or any writ of 
error, which shall not be a supersedeas and 
stay execution, shall be only to such amount 
as, in the opinion of the judge taking the^ 
same, shall be sufficient to answer all such 
costs, as, upon the affirmance of the judg- 
ment or decree, may be adjudged to the re- 
spondent in error. 

In order that the writ may operate as a 
supersedeas, and stay the execution, it Is: 
necessary that a copy should be lodged for 
the adverse party In the clerk's office, where 
the record remains, within ten days, Sundays 
e.xclusive, after rendering the judgment or 
passing the decree complained of, and, also, 
that the bond, approved by the judge, allow- 
ing the writ should be filed there. It is true,, 
that by the 11th section of the act of June 1, 
1872, (17 Stat 198,) a supersedeas may be ob- 
tained, if security be given and the bond 
approved by the judge within sixty days 
after the rendition of the judgment or signing^ 
the decree; but, It has been held, that such 
a supersedeas stays the proceedings, only» 
after the filing of the bond, and, that all 
liens, previously acquired, remain. Commis- 
sioners of Boise Co. v. Gorman, [19 Wall. (SO 
U. S.) 061.] In furtherance of the objects of 
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the foregoing le^slatlon, rule No. 29 of the 
supreme court, prescribes that: "Supersedeas 
bonds, in the circuit courts, must be taken, 
-with good and siifficient security, that the 
plaintiff in error or appellant shall prosecute 
his writ of appeal to effect, and answer all 
-damages and costs, if he fail to make his 
plea good; such indemnity, where the judg- 
ment or decree is for the recovery of money 
not otherwise secured, must be for the whole 
amount of the judgment or decree, including 
just damages for delay and costs and interest 
on the appeal." 

A final decree was entered against all the 
defendants, The New Jersey Wood Paving 
Company, George W. Tubbs, and the city of 
Elizabeth, as joint trust-feasors or infringers, 

on the day of , A. D. 1874, for 

the sum of 5 and costs. No execution 

has been issued, and one of the. objects to be 
gained by filing the bond. Is to obtain a su- 
persedeas, under the act of June 1, 1872. 
If this were not desirable, an appeal could 
be had by giving the bond in a sum sufficient 
to cover the costs that may be adjudged to 
the respondent in error, by virtue of the 
provisions of the act of December 12, 1794. 
In cases of this sort, where, in the language 
of the 29th rule, "the decree is for the re- 
covery of money not otherwise secured," the 
practice of the court, heretofore, has been 
to require a bond, with one or more sureties, 
for double the amount of the decree and 
costs, and such practice should not be de- 
parted from, except in those cases where the 
appellee is made secure in other ways, and 
where such requirement, under some special 
■circumstances, will operate as a hardship on 
the appellant In the present case, the com:t 
is asked to approve of the bond of the de- 
fendants alone, not requiring any other se- 
curity, and the application is based upon two 
conditions: First, because the decree, bind- 
ing the real estate of the defendants, is itself 
a sufficient security; and, second, because the 
bond of one of the defendants, the city of 
Elizabeth, gives to the complainant all the 
indemnity which ought to be demanded. 

The reply to the first is, that under the 
laws of the state of New Jersey (Nix. Dig. 
tit. "Executions," §§ 3, 4), the lien of the de- 
cree Is liable to be divested by younger de- 
crees or judgments, upon which executions 
may be issued. The reply to the second is, 
that if it be true, as was alleged by the coun- 
sel of the defendants, and, we doubt not, 
honestly, that the bond of one of the defend- 
ants is ample security for the whole decree, 
then sureties can be obtained without diffi- 
culty, as no pecuniary risk or damage is run 
by third persons in entering upon the bond; 
and, if it is not true, then justice to the com- 
plainant suggests that additional security 
should be required. 

In Stafford v. Union Bank, 16 How. [57 
TJ. S.3 135, it was this last consideration 
which seemed to have weight with the su- 
preme court in its refusal to sanction the 
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diminution of the amount of the bond, bo- 
cuuse other secm-lty had been given. The 
case was this: A bill was filed in the els- 
trict court of Texas for the foreclosure of a 
mortgage on certain slaves, then in the pos- 
session of parties who had hired their labor. 
The court appointed a receiver, to receive a'l 
sums of money accruing from their hive 
pendente lite, and required him to give bond?* 
in the aggregate penalty of ?40,000, for the 
faithful discharge of his duties. The hirers 
of the slaves also executed bonds, in the 
penal sum of ?80,000 for the safe keeping 
and delivering of the slaves. A final decree 
was rendered February 25, 1854, by which 
It was directed, that the sums accruing from 
the hire of the slaves, in the custody of the 
receiver, amounting to $25,379, should be 
paid by the receiver to the complainant, and 
credited on the total amount due from the 
defendants; and that, in case the defendants 
failed to pay the balance remaining due 
after such credit, amounting to $39,877, on 
the 1st of July, 1854, they should be fore- 
closed of their equity of redemption, and the 
.master should seize and sell the slaves at 
public auction, etc., and pay to the complain- 
ant, out of the proceeds of the sale, the 
foregoing sum of $39,877, in satisfaction of 
the debt. On the tenth day after the en- 
U'y of the said decree, the defendants prayed 
an appeal, which the court granted, upon tne 
condition that they should enter into a bond, 
with sureties, in the penal sum of $10,000, 
conditioned to prosecute their appeal wiili 
effect, and answer all damages and coafs. 
Objections being interposed, by complainant, 
to the amount of the bond, the court over- 
ruled them, on the ground that the bontLs oC 
the receiver and of the hirers of the slavi s, 
wstli good and sufficient sureties, in the ag- 
giegate sum of $120,000, were, in fact, for 
the benefit of the complainant, and that the 
only additional secui'Ity he ought to demanil, 
was. for the special damages which mig]it 
be imposed by the supreme court for the de- 
lay. 

It was held that the court below erred in 
taking secmlty for less than the wbt U^ 
amount of the decree, and that the two facts 
above named— first, that the receiver ap- 
pointed by the court had given bonds for a 
large amount, and, second, that the persons, 
to whom the mortgaged property had beou 
hired, had executed secin-ity for its safe 
keeping and delivery— did not relieve the 
judge from the obligation, under the law, of 
requiring security, on the appeal bond, equal 
to the amount of the decree. And Mr. Jus- 
tice McLean, in delivering the opinion of 
the court, remarked: "The hardship of this 
rule," i. e., demanding of the appellant, a 
bond for the full amount of the decree, "is 
more imaginary, than real. * * * If the 
receiver has given security, in $40,000, 
faithfully to pay over the money in his 
hands, and if those persons who employed 
the slaves have given bond in $80,000 for the 
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safe keeping and delivery of them, and iLe 
sui'etles are good, the appellant can have no 
difficulty in giving the security on his appeal 
to the amount of the decree in the district 
court It is true, the property is taken iut 
of his possession and control, but it is In 
possession of persons who gave bonds fo^ 
its safe lieeping and delivery when required, 
a part of it, in payment of the decree, and 
the residue, to be sold in satisfaction of the 
balance of the decree. In this condition of 
the property, if the transaction be bona fide 
(and it may be presumed to be fair, as the 
arrangement was made under the order of 
the court,) the responsibility on the appeal 
bond can be little more than nominal." 

The counsel for the defendants invited the 
attention of the court to the case of Rubber 
<3o. v. Goodyear, 6 WalL [73 U. S.] 153, 
Avhere the supreme court seemed to depart 
from the principle of Stafford v. Union 
Bank, supra; but nothing was done in that 
case, which would sustain this court, in ap- 
proving the bond of the defendants, without 
requiring any other security. There, the de- 
cree had been for $310,753, and the judge 
of the circuit, following the usual prac- 
tice, had demanded a bond in double the 
amount of the decree. Application was 
made to the supreme court for the reduf- 
t'on of the sum; and, it appearing to Tht» 
court, that the defendants had given se- 
curity, in part, by the deposit of the bond 
of the United States and other private 
bonds, In the sum of $200,000, the appellant 
was allowed to withdraw the bond then on 
lile, upon filing a bond, in lieu thereof, in 
the sum of $225,000, with good and sufiioiont 
sureties. It will be observed, that the court 
foimded its action, in that case, on the fact, 
iirst, that the appellant had already placed 
uiider the control of the court actual assets 
of the \iilue of not less than $200,000, for 
The faeiieiit of the appellee, and, second, upon 
the furt}ier consideration that the substi- 
tuted lioud for $225,000 should be ei:etutod 
with good and sufficient sureties. The chi.3f 
justice, indeed, in delivering the opiuiou of 
the court, said, that the usual practice of 
requiring: the bond in double the amount, 
ought not always to be insisted on, as tho 
law did not require that the security should 
be in any fixed proportion to the decree. It 
van only necessary that it should be suffi- 
cient. Such a suggestion addresses itself to 
tho reason of the court, especially, in chose 
cases where the decree is for a large sum, 
and it was acted on, by this court, in the 
case of New Jersey Zinc Co. v. Wetherill, 
[Case No. 17,464,] in which the decree was 
for upward of $300,000. We added to that, 
a sum, reckoned large enough, to cover all 
possible increase for interest, costs, and 
damages for delay, and directed that the 
bonds should be executed only for such 
amount It was not doubted, in that case, 
Out that the property of the appellant, bound 
by the decree, was more than sufficient to 



pay the decree, interest, damages, and costs; 
and that the bond of the appellant, without 
other security, was an.ple for every proba- 
ble liability arising from the affirmance of 
the decree on the appeal. Yet it did not 
seem to occur, either to the counsel, or the 
court, that anything less, ought to be offered 
or accepted, than approved sureties in addi- 
tion to the bond. 

We do not think. In the present case, that 
the appellants shoidd be required to give 
bond in double the amount of the decree. 
One hundred thousand dollars will entirely 
secure all that the appellee, imder any con- 
ceivable circumstances, will be entitled to 
claim on affirmation of the decree of the cir- 
cuit court and, If all the defendajits unite in 
a bond in that penalty, conditioned to prose- 
cute their appeal to effect and answer all 
damages and costs against either of the de- 
fendants, with good and sufficient sureties, 
it will be approved by the court 

[NOTE. For a note concerning the patent in- 
volved in this case, see American Nicholson 
P(iTPment Co. v. City of Elizabeth, Case No. 



Case No, 311. 

ASIERIOAN NICHOLSON PAVEMENT 
GO. V. ELIZABETH et al. 

[6 Fish. Pat Cas. 424;* 3 O. G. 522.] 

Circuit Court D. New Jersey. May 13, 1873.* 

Patents fok Inventions — Different Fokms in 
One Patent— Reissue— Diligence— Abandon- 
ment— Infringement. 

1. When the commissioner grants a reissue, 
the courts must assume that he has examined 
and found that all the necessary conditions ex- 
isted which authorized him to perform the act, 
and that the invention described In the reissued 
letters patent is the same as tne invention 
claimed in the ori^nal letters patent. 

2. As the two forms of pavement described in 
Nicholson's letters patent are related to a like 
sul^ect and in their nature are connected to- 
gether, and as the elements necessary for the 
construction of the one are substantially used 
in the other, no objections can be properly raised 
because both forms are included in tiie one pat- 
ent. 

3. Where the patentee, when he applied for 
his patent evidently attached more importance 
to one form of his invention than the other, but 
afterwards changed his opinion aud reissued, 
laying more stress on the second form, such 
modification of opinion on his part does not 
disturb the fact that both forms were described, 
tliough imperfectly, in his first specifications. 

4. The question of diligence is not an abso- 
lute, but a relative one. and must be considered 
in reference to the subject-matter of the experi- 
ments. 

5. In Nicholson's invention, in all calculations 
as to cost, which necessarily involved the fact 
of durability, long use and lapse of time were 
essential ingredients. 



^[Keported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 

'[Affirmed by supreme court as to one defend- 
ant, but reversed as to the other two, in City 
of Elizabeth v. American Nicholson Pavement 
Co.. 97 U. S. 126.] 
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G, Where the patentee allowed six years to 
elapse after putting down his pavement, before 
applying for a patent; Held, that m the absence 
of all intent, and in the face of a manifest con- 
trary intent, the court will not infer, from the 
facts of the case, that there was any such pub- 
lic use of the invention, or any such dedication 
or abandonment, by the inventor, as would 
avoid the patent, 

[See note to American Nicholson Pavement 
Co. V. City of Elizabeth, Case No. 309.] 

7 The use of the invention described and 
claimed in letters patent for improved pave- 
ment, frranted Brocklebank and Trainer, July 
12, 18(j0, is an infringement of tne first and 
second claims of complainant's patent. 

8 If it is granted that these additions con- 
tained in this patent are valuable improve- 
ments, they are nevertheless grafted upon the 
Nicholson pavement, and cannot be used in 
connection with it without the consent of its 
owners. 

[9. Cited in American Nicholson Pavement 
Co. V. City of Elizabeth, Case No. 309, to the 
point that a combination producing a new and 
useful result is patentable, although no one of 
its parts is new.] 

[In equity, BiU by the American Nichol- 
son Pavement Company against the city ol 
Elizabeth, N. J., George W. Tubbs, and the 
New Jersey Wood Paving Company, for an 
injunction and an account for the lUeged in- 
fringement of reissues of patent No. 11,491. 
Motion for provisional injunction was denied, 
provided defendants give bond for a stated 
sum. American Nicholson Pavement Co. v. 
City of Elizabeth, Case No. 312. Heard upon 
the merits. Decree for complainant Sub- 
sequently, upon exceptions to the master's 
reports, a decree was entered for comphiin- 
ant for a specific amount. Id- 309. Defend- 
ants thereupon appealed to the supreme 
court, where that decree was reversed as to 
the city of Elizabeth and George W, Tubbs, 
but affirmed as to the New Jersey Wood 
Paving Company, the other defendant City 
of Elizabeth v. American Nicholson Pave- 
ment Co., 97 U. S. 126. For a report of 
hearing upon an application to determine 
the amount of security to be given an allow- 
ance of appeal to the supreme court, see 
American Nicholson Pavement Co. v. City 
of Elizabeth, Case No. 310.] 

The claims of the reissue are as follows: 
"1. Placing a continuous foundation or sup- 
port as above described, directly upon the 
roadway; then arranging thereon a series of 
blocks, having parallel sides, endwise in 
rows, so as to leave a continuous narrow 
groove or channel-way between each row, 
and then filling said grooves or channel-ways 
with broken stone, gravel, and tar, or other 
like materials. 2. I claim the formation of 
a pavement by laying a foundation directly 
upon the roadway, substantially as described, 
and then employing two sets of blocks— one 
a principal set of blocks that shaU form the 
wooden surface of the pavement when com- 
pleted, and an auxiliary set of blodss or 
strips of board, which shall form no part of 
the surface of the pavement, but determine 
tlve width of the gi'oove be^ween the prin- 
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dpal blocks, and also the filling -of said 
groove, when so formed between the prin- 
cipal blocks, with broken stone, gravel, and 
tar, or other like material. 3. Placing a con- 
tinuous foundation or support, as above de- 
scribed, directly upon the roadway, and then 
arranging thereon a series of blocks having 
parallel sides endwise in a checkered man- 
ner, so as to leave a series of checkered 
spaces or cavities between said blocks, and 
then filling said checkered cavities with 
broken stone, gravel, and tar, or other like 
material. 4. I claim the formation of a pave- 
ment by laying a foundation directly upon 
the roadway, substantially as above de- 
scribed, and then employing two sets of 
blocks, viz.: One a principal set of blocks 
that shall form the wooden surface of the 
pavement and an auxiliary set of blocks that 
shall form no part of the wooden surface of 
the pavement but determine the dimensions 
of the tessellated cavities between the prin- 
cipal blocks, and then filling said tessellated 
cavities with broken stone, gravel, and tar, 
or other like material." The issues in the 
case and the material facts are fuUy set 
forth in the opinion of the coinrt 

C. A. Seward and B. Williamson, for com- 
plainants. 

C. F. Blake and C. M. Keller, for defend- 
ants. 

NIXON, District Judge. This is a bill In 
equity for an injunction and an account 
for an alleged infringement by the defend- 
ants of a patent granted to Samuel Nichol- 
son, for an improvement in wooden pave- 
ments, on August 8, 1854. The bill set forth 
that the said Nicholson surrendered the 
original letters patent issued to him as afore- 
said, and obtained a reissue upon corrected 
descriptions and specifications, December 1, 
1863; that he afterward surrendered these 
reissued letters patent and obtained another 
reissue on August 20, 1867; that he died in- 
testate on January 6, 1868; and that letters 
of administration were duly issued to George 
T. Bigelow, who, as administrator, applied 
to the commissioner of patents, by petition, 
on July 7, 1868, for a renewal and extension 
of said patent, and that the same was re- 
newed and extended for the period of seven 
years from August 8, 1868; that by mesne 
assignments In writing from the said Bige- 
low, admhaistrator, etc., the complainant had 
become the sole owner of the said extended 
patent for the state of New Jersey, except 
so much of said state as is embraced within 
the corporate limits Af Jersey City. The 
bill further alleges that the validity of the 
said original and reissued letters patent has 
been settled and established by long and ex- 
tensive use and by public acquiescence, and 
also by judicial determination, and that the 
defendants have infringed the same by con- 
structing and using a wooden pavement or 
pavements in the city of Elizabeth, embra- 
cing the invention or improvement contained 
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In tbe last reissued letters patent, or the sub- 
stantial or material parts thereof. 

The answer of the defendants sets up sub- 
stantially these defenses: 

1. They deny that Samuel Nicholson was 
the original and first inventor of the im- 
proved wooden pavement described in his 
letters patent. 

2. They allege that the reissued letters pat- 
ent are fraudulent and void, as covering and 
including many things not invented by Nich- 
olson, and not described and claimed in his 
original letters patent. 

3. That the complainant's patent is void 
for want of novelty. 

4. That the alleged invention was in public 
use, with the knowledge and consent of Nich- 
olson, long prior to his application for letters 
patent, and that such public use worked an 
abandonment and dedicated the invention to 
the public 

Admitting that they had constructed and 
laid, and were then constructing and laying, 
certain wooden pavements in the city of 
Elizabeth, under and In accordance with let- 
ters patent granted to the defendants, Brockle- 
baok and Trainer, dated January 12, 1809, 
they deny that by so doing they have In- 
fringed upon the rights of complainants. I 
have examined the testimony taken by the 
parties, and have given to the arguments of 
counsel the attention which their marked 
ability and learning, and the large interests 
involved, seemed to demand; and I will 
briefly state the conclusions that I have 
reached, without stopping now to detail the 
reasons which led me to such conclusions. 

The complainant's patent, If valid. Is doubt- 
less for a combination. The several parts 
that mal^e up the structure are: 

1. A continuous foundation directly upon 
the roadway. 

2. A series of blocks, with parallel sides', 
standing endwise in rows, that form the 
wooden surface of the pavement. 

3. An auxiliary set of blocks or strips of 
board, which form no part of the surface, 
but determine the width of the grooves be- 
tween the principal blocks. 

4. The filling of the grooves, when so 
formed, between the principal blocks with 
broken stone, gravel, and tar, or other like 
material. 

It Is not claimed that any one of these 
parts is new, but that In their combination 
they produce a now and useful result. 

1. Was Nicholson the original and first In- 
ventor, or Is the patent void for want of nov- 
elty? 1 have carefully examined the copies 
of specifications and the large number of 
models produced, representing the pavements 
described In eighteen English patents Issued 
previous to the date of the Nicholson pat- 
ent; and, while nearly aU of them have one 
or more of its elements, I find that none of 
them, except perhaps the Hosking patent, 
to which I shall allude hereafter, suggests 
the combination which Nicholson has made. 
iFED.CAS. — 45 



There are strong presiimptlons In favor of 
the novdty of Nicholson's invention. The 
issue of the patent, its reissue, Its extension 
by the commissioner, its long use and the 
public acquiescence, the judgment of com- 
petent legal tribtmals, where the question- 
of its novelty was directly Involved— are all 
facts to be taken into the accoimt. The 
burden is upon the defendants to rebut and 
overthrow these presumptionis, which, in the 
opinion of the court, they have failed to do. 
2. Are the reissued letters patent fraud- 
Tilent and void because they cover and in- 
clude more than Nicholson invented, de- 
scribed, and claimed in his original letters 
patent? The patent act authorized a surren- 
der of the original letters and a reissue for 
the residue of the term, when the patent 
first granted should be inoperative or invalid 
by reason of a defective or insufficient de- 
scription or specification, or by reason of 
the patentee claiming in his specification, as 
his own Invention, more than he had a right 
to claim as new, If the error had arisen 
from Inadvertency, accident, or mistake, 
and without any fraudulent or dfeceptive 
Intention. It is an appeal to the Judgment 
of the commissioner, and when he grants a 
reissue, the court must assume that he has 
examined and found that aU the necessary 
conditions existed which authorized him to 
perform the act, and that the invention de- 
sa'lbed in the reissued letters patent is the 
same as the invention claimed In the original 
letters patent The only exceptions to such 
an inference arc, where it appears upon the 
face of the patent Itself that the commis- 
sioner has clearly exceeded his authorit.v, 
or where the new patent has been procured 
by fraud or by collusion between the com- 
missioner and the patentee. There is n«>' 
proof of fraud or collusion, and a compari- 
son of the specification and claim of thu- 
original patent with the^ corrected and 
amended description of the two reissues,, 
establishes the fact, I think, beyond ques- 
tion, that he Included nothing in the latter- 
which was not fairly Indicated and sug- 
gested In the former. The original patent 
was for improved wooden pavements. He- 
specifies and claims therein the invention) 
of a pavement which may be constructed la 
one of two forms — either by using the long- 
and short blocks, or "by arranging the long 
blocks side by side and In rows transversely 
of the roadway, and with spaces betweejt 
each two rows of them. In each of which 
spaces a strip of board may be Introduced; 
the width of the board being equal to about 
half the length of the blocks." As these are 
related to a like subject, and in their nature 
are connected together, and as the elements 
necessary for the construction of the one 
are substantially used in the other, no ob- 
jections can be properly raised, because both 
forms are Included in the one patent. It Is 
quite evident that when the first patent was 
applied for, and the first surrondor and re- 
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issue made, the inventor attached more Im- 
portance to, and expected greater results 
from, the former than from the latter mode 
of construction; but his experiments after- 
ward changed his views in this respect, 
and in his reissue of August 20, 1867, his 
first and second claims are for the pavement 
with continuous transverse grooves made by 
the introduction of boards, for the infringe- 
ment of which the present suit is brought. 
But such modification of opinion on his 
part as to their relative value, does not dis- 
turb the fact that both forms were described, 
although imperfectly, in his first specifica- 
tions. 

3. Has there been such a public tise of 
the invention, such a dedication of it to the 
public, or such an abandonment by the 
patentee, as to void the patent? As these 
acts are closely related to each other in 
their essential qualities, and as the several 
questions grow out of one transaction, I 
shall consider them together. The transac- 
tion was this: The inventor- was the 
treasurer of the Boston and Roxbury Mill 
Corporation— a private company chartered 
by the legislature of Massachusetts on June 
14, 1814. The act incorporating it is made 
an exhibit in the case, and it appears from 
the third section that It was authorized to 
make and finish a dam from Charles street, 
in Boston, to the upland at Sewall's Point, 
in Brookline; to connect the different parts 
thereof by bridges and causeways so as to 
render the same a good and subsrtantial road, 
suitable for the passing of men, loaded 
teams, and carriages of all kinds; and. when 
finished, railed at the sides and furnished 
with lamps, to receive tolls for passing over 
the same. It was a private road over the 
dam, about thirty feet in width and one mile 
in length, with two bridges, and all under 
the exclusive control of the corporation. 
There was a toll-gate and house on the 
southerly side of the road, near one of the 
bridges. Nicholson was appointed treasurer 
of the company in 1833, and while acting in 
that position— to wit, on August 4, 1847- he 
filed a caveat Iti the office of the commission- 
er of patents. His petition represents that 
"he has discovered or invented certain new and 
useful improvements In street or road pave- 
ments, and that he was then engaged in 
making experiments for the purpose of per- 
fecting the same, preparatory for depositing 
at the patent office of the United States a 
correct specification thereof, in view to ob- 
tain letters patent therefor. He desires to 
obtain an exclusive property In his said In- 
vention or discovery, and prays that said 
caveat may be considered as the prelimi- 
nary application or petition required by law 
to be made in order to obtain letters patent; 
and that his right In the said invention or 
discovery may be protected until he shall 
have matured the same." In the descrip- 
tion annexed to the caveat, he states his 
Inventfon or improvement to be as follows: 



"Wooden blocks are cut from joists of about 
four inches square, one-half of which are 
cut eight inches long, the other half are cut 
four inches long. They are placed side by 
side on the prepared earth, the ends being 
upward, and in alternate position of long 
and short blocks, so that no two blocks of 
the same length will stand together, but so 
as to present a checkered surface. The lower 
ends being on a level, the upper will pre- 
sent alternate open squares of about four 
inches by four inches deep. Into said open- 
ings a small quantity of coarse salt is first 
put, then small broken stone Is firmly 
rammed, so that the whole surface of the 
pavement is firm and level; then tar is 
poured over the whole surface, after which 
a sprinkling of sand or gravel, * ♦• In- 
stead of broken stone and tar, used In the 
spaces above named, any other material or 
cement may answer as well, the design be- 
ing to use something which will expand as 
the wood contracts, by which a hard siu:- 
face prevents water from penetrating to rot 
the wood. ♦ * * The earth may be pro- 
pared to receive the pavement, by covering 
the surface with paper saturated with tar 
or other preventive to moisture rising to rot 
the under surface of the blocks." The 
checkered pavement only is here specifically 
described, but the combination for which 
he afterward received his patent is sug- 
gested. And that this combination was in 
his mind, is proved by the fact that In the 
following summer, and as he stated to tin* 
witness Nutting, at his own expense, hi- 
caused to be laid on the dam opposite to tho 
toll-house a piece of wooden pavement about 
seventy-five feet in length and of the width 
of the turnpike road, constructed in thret' 
different forms, to wit: 1. The checkered 
form, with long and short blocks. 2. The 
transverse channel form, with long blocks 
and strips, and with concrete filling, 3. The 
circular form, composed of small round logs 
of equal length set close together, with the 
Intervening spaces filled with concrete. The 
foundation of a part was composed of boards 
or wood, and in other places it consisted of 
tar and sand.- Both modes were used to as- 
certain, by experiment, which would best 
accomplish the desired results of an even, 
solid earth-bed, and a preventive of molsturo 
being absorbed from the ground by tlu- 
under blocks. Section 12 of the act of July 
4, 183G, under which the foregoing caveat 
was filed, authorizes any person who shall 
have invented any new art, machine, or 
improvement thereof, and shall desire further 
time to mature the same, upon payment of 
twenty dollars, to file in the patent office a 
caveat, setting forth the design and purpose 
thereof, and its principal and distinguishing 
characteristics, and praying protection of 
his right till he shall have matured his in- 
vention. Such caveat is filed in the confiden- 
tial archives of the office, and preserved 
in secrecy. The obvious design of this sec- 
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tlon is to afford to inventors tlie opportimity 
of perfecting tlieir discoveries and inven- 
tions. To prevent an abuse of the privilege, 
it is further provided that if an application 
is made by any other person, within one 
year from the time of filing the caveat, for 
a patent of any invention -with which it may 
in any respect interfere, It shall be the duty 
of the commissioner to deposit the descrip- 
tions, specifications, drawings, and model 
in confidential archives of the office, and to 
^ve notice by mail to the person filing the 
caveat of such application, who shall, within 
three months after receiving the notice, if he 
would avail himself of the benefits of his 
caveat, file his description, specifications, 
■drawings, and model. If no such application 
is made, the caveator has a reasonable time 
In which to mature his Invention or dis- 
covery; and when his letters patent are is- 
sued, if he have used due diligence, he has 
the right to have his matured invention 
Incorporated into his patent, and to super- 
sede those that have intervened between 
the date of his first discovery and his sub- 
sequent taking out of the patent. Curt Pat. 
§ 270. It is impossible to read the testimony 
in reference to laying this section of the 
pavement upon the dam, and the conduct 
and declarations of Nicholson respecting it, 
without reaching the conclusion that he was 
maldng an honest experiment, and that the 
caveat was filed by him for protection while 
he was engaged in it It was a private cor- 
poration, and the roadway was under his 
control as treasurer. It was a favorable 
spot to test the strength and durability of 
the pavement, because heavily laden teams 
stopped and started in front of the toll-gate. 
He was not exposing to the public the mode 
of its construction, because that could not 
be learned from the portion exposed to the 
public view, and no one had a right to dis- 
turb it But he allowed six years to elapse 
after putting down the three forms of pave- 
ment before he applied for the patent Was 
this using reasonable diligence? The ques- 
tion of diligence is not an absolute, but 
relative one, and must be considered in refer- 
ence to the subject-matter of the experi- 
ments. Could the value and practical utility 
of such an invention be sooner ascertained? 
In all calculations as to cost, which neces- 
sarily Involved the fact of durability, long 
use and lapse of time were essential ingre- 
dients. In the absence of all intent and in- 
deed In the face of a manifest contrary in- 
tent, I am not willing to infer from the facts 
of the case that there was any such public 
use of the Invention, or any such dedication 
or abandonment, by the inventor, as would 
avoid the patent afterward issued to Nichol- 
son. As the foregoing view of the legal 
effect of the caveat and the experiments 
imder it, and the patent afterward issued, 
carries the invention of Nicholson back to a 
period of time antedating the English patent 
of Hosking, It does not seem necessary for 



me now to consider whether or not the for- 
mer infringes the latter. It will hardly be 
contended that when Nicholson laid on the 
Milldam road his pavement, with long blocks 
and transverse slips and grooves, in the 
month of July, 1848, he derived his knowl- 
edge of such a combination of elements 
from a patent, the specifications of which 
were not enrolled In the foreign office until 
March, 1850. 

4. The only question remaining is the one 
of infringement. The defendants acknowl- 
edge that they have constructed and laid, 
and are constructing and laying, the pave- 
ment in the city of Elizaljeth, which the 
complainants, in their bill, allege infringes 
their patent, but justify under certain let- 
ters patent issued to two of the defendants, 
Brocklebank and Trainer, on January 12, 
1869. I have examined this patent and the 
specifications and claim annexed to It, and, 
conceding all that the patentees daim for 
it, its use must be regarded as an infringe- 
ment of the combination embraced in the 
complainant's patent. They state, In their 
schedule, that "the invention relates to im- 
provements In wood pavements, and con- 
sists ' in an improved arrangement of the 
same, whereby the flooring Is strengthened 
and adapted for the better securing of the 
vertical blocks to the flooring." They then 
describe the flooring, vertical blocks, strips 
between the blocks secured to the floor by 
nailing, and spaces between the blocks and 
above the strips filled with tar, gravel, 
cement or other substance in the usual 
manner. Their claim is for "the combination 
of the bed, transverse strips, and vertical 
blocks, when the latter are rebated, either 
on one or both sides, and either with dove- 
tail rebates or otherwise, and the said strips 
fitted to the rebates and secured to the bed, 
all substantially as and for the purpose speci- 
fied." If you add to this the filling of the 
grooves, or spaces between the vertical 
blocks and above the strips, with some con- 
crete substance, which must be done before 
the pavement is of any practical value, you 
have undoubtedly the Nicholson combination, 
having added to It, however, rebates upon one 
or both sides of the blocks of dovetail or verti- 
cal form, which addition. It is claimed, Is an 
Improvement, In more securely fastening to 
the flooring both the blocks and strips, and 
In the equalization of the pressure upon the 
pavement, and its distribution over a larger 
surface. If it be granted that these additiona 
are valuable improvements, they are never- 
theless merely grafted upon the Nicholson 
patent, and can not be used in connection 
with it without the consent of Its owners. 
The affidavits of Brocklebank and Trainer, 
taken in 1868. to be used upon the applica- 
tion of the administrator of Nicholson for 
an extension of the Nicholson patent and ex- 
hibited in this case, fully disclose the esti- 
mate hi which the patent was held by these 
defendants. They not only recognize Its 
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novelty, but are very extravagant in their 
praises of its utility and value. Not men- 
tioning their specification of its merits In 
particular cases, they are of opinion that Its 
general introduction Into the streets of the 
cities and towns of the United States would 
save to the people in various ways, in the 
next seven years, from five to seven hundred 
millions of dollars. If It be commendable 
in them to strive to make It more useful by 
improvements, It Is hardly just that they 
should seek to rob such a benefactor of his 
race of the glory of his invention, or de- 
prive his legal representatives of the profits 
from the extensdon, which they did so much, 
I doubt not honestly, to obtain. I am of the 
opinion that the patent of the defendants 
infringes the first and second claims of the 
extended patent of thfe complainant, and that 
a decree should be entered according to the 
prayer of the bill, 

[NOTE. For a note in reference to the patent 
involred in this case, see American Nicholson 
Pavement Co. v. City of Kiizabeth, Case No. 
309.] 



Case No. 312. 

AMERICAN NICHOLSON PAVEMENT 
CO. V. ELIZABETH et al. 

[4 Fish. Pat Cas. 189;^ 18 Pittsb. Leg. J. 85 J 

Circuit Court, D. New Jersey. June, 1870. 

Patents for Inventions —Preliminary Injuno- 
Tiox — Former Juugment and Decree — In- 
fringement — Pavement. 

1. A former judgment and decree, although 
aeainst other parties, raises a strong presump- 
tion that the patent is valid. A former decree, 
coupled with the fact that the right of the pat- 
entee has been extensively acknowledffei, is 
sufficient to establish prima facie the title of 
the patentee, and justify a preliminary injunc- 
tion atT:ainst any clear infringement. It must 
be held as to all matters directly adjudicated by 
former decrees, that they make a prima facie 
case against the defendant. 

[Cited in Page v. Holmes Burglar Alarm Tel, 
Co., 2 Fed. 337.] 

2. A preliminary injunction is always an ex- 
traordinary exercise of judicial powers. Its 
purpose is to preserve the existing state of 
things until the rights of the parties can be 
fairly investigated. It is not to be used for 
any other purpose. 

[Cited in Page v. Holmes Burglar Alarm Tel. 
Co., 2 Fed. 337: R. E. Dietz Co. v. C. T. 
Ham Manuf g Co., 47 Fed. 322.] 

3. A preliminary injunciion looks forward to 
a trial, and when it is of no importance to pre- 
serve things as they are when the injunction is 
asked for, it will not be granted. 

[Cited in Page v. Holmes Burglar Alarm Tel. 
Co., 2 Fed. 337.] 

4. A preliminary injunction ought never to be 
issued unless the right of a patentee is an es- 
tablished or admitted one, and unless the al- 
leged invasion of the right is proved beyond 
reasonable doubt. 

[Cited in R. B. Diotz Co. v. C. T, Ham 
Manufg Co., 47 Fed. 322; Stahl v. Wil- 
liams, 52 Fed. 6.=>1.] 



^[Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



5. There are cases in which change of form 
may destroy a combination, as those in which 
form is necessary to secure the beneficial result, 
and where a change of form of one or more 
of the things combined works a difiEerent result. 

6. Upon a motion for a preliminary injunc- 
tion, it is not without weight that experts differ 
in opinion respecting the matter. 

7. A preliminary injunction against infringe- 
ment can not be resorted to for the purpose of 
compelling a city to give a contract to the com- 
plainants rather than to their competitors, 
though the latter were the lowest bidders. 

[8. Cited in Sargent Manufg Co. v. Woo'l- 
ruff. Case No. 12,3(>S. to the point that a grant 
of letters patent raises a presumption that the 
invention patented is not an infringement of an 
earlier patent.] 

[In equity. Bill by the American Nichol- 
son Pavement Company against the city of 
Elizabeth, N. J., George W. Tubbs, and the 
New Jersey Wood Pavement Company, for an 
Injunction and an account for the alleged in- 
fringement of patent No. 11,491. Heard on 
motion for a provisional injunction. Motion 
denied. Subsequently, upon the merits, de- 
ci*ee was entered for complainant, (Ameri- 
can Nicholson Pavement Co. v. City of Eliz- 
abeth, Case No. 311;) and, upon exceptions 
to the master's report, a decree was entered 
for complainant for a specific amount, (Id. 
309.) Defendants appealed to the supreme 
court, where that decree was reversed as ta 
the city of Elizabeth and George W. Tubbs, 
but alfirmed as to the New Jersey Wood 
Pavement Company, the other defendant 
City of Elizabeth v. American Nicholson 
Pavement Co., 97 U. S. 126. For a report of 
hearing upon an application for the deter- 
mination of the amount of security to be 
given on an allowance of an appeal to the 
supreme court, see American Nicholson 
Pavement Co. v. City of Elizabeth, Case No. 
310.] 

This was a motion for a provisional in- 
junction to restrain the defendants from in- 
fringing letters patent for an "improved 
wooden pavement," granted to Samuel Nich- 
olson, August 8, 1854, reissued December 1> 
1SG3, again reissued August 20, 3807, and 
extended to the administrator of Nicliolson 
for seven years from August 8, 1868, and as- 
signed, for a portion of the state of New 
Jersey, to complainants. The claims of the 
original and fii'st reissued patents will be 
found in the report of the case of Nichol- 
son Pavement Co. v. Hatch, [Case No. 10,- 
251.] The claims of the last reissue were as 
follows: "I. Placing a continuous founda- 
tion or support, as above described, directly 
upon the roadway, then arranging thereon 
a series of blocks having parallel sides, end- 
wise in rows, so as to have a continuous 
narrow groove or channel-way between each 
row, and then filling said grooves or chan- 
nel-ways with broken stone, gravel, and tar, 
or other like materials. II. The formation 
of a pavement by laying a foundation di- 
rectly upon the !'oad-way, substantially as 
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described, and then employing two sets of 
blocks, one a principal set of blocks, that 
shall form the wooden surface of the pave- 
ment when completed, and an auxiliary set 
of blocks or strips of board, which shall form 
no part of the surface of the pavement, but 
determine the width of the groove, between 
the principal blocks, and also the filling of 
said groove, when so formed between the 
principal blocks, with broken stone, gravel, 
and tar, or other like material. ITT. Placing 
a continuous foundation or support, as above 
described, directly ift)on the roadway, and 
then arranging thereon a series of blocks 
having parallel sides, endwise in a check- 
ered manner, so as to leave a series of 
checkered spaces or cavities between said 
blocks, and then filling said checkered cavi- 
ties with broken stone, gravel, and tar, or 
other like material. IV. The formation of a 
pavement by laying a foundation directly 
upon the road-way, substantially as above 
described, and then employing two sets of 
blocks, viz: one a principal set of blocks 
that shall form the wooden surface of the 
pavement; but determine the dimensions of 
the tasselated cavities between the principal 
blocks, and then filling said tasselated cavi- 
ties with broken stone, gravel, and tar, or 
other like material." 

B. Williamson and O. A Seward, for com- 
plainants. 

A. Dutcher and Keller & Blake, for de- 
fendants. 

Before STRONG, Circuit Justice, and Mc- 
KEXNAN, Circuit Judge. 

STRONG, Circuit Justice. This Is a mo- 
tion for a preliminary injunction to restrain 
the defendants from making or constructing 
a wooden pavement containing the improve- 
ments and inventions described in a patent 
owned by the complainants, and set forth 
In their bill. The affidavits and exhibits 
presented In support of the motion show, 
that on August 8, 1854, a patent was grant- 
ed to Samuel Nicholson for an improved wood- 
en pavement; that in 1863 th.is patent was 
surrendered, and new letters patent were 
Issued for the same Invention; that In IbOT 
the reissued letters were surrendered, and 
-other letters patent were Issued for the re- 
mainder of the term of fourteen years; that 
tlie letters last mentioned were extended to 
the administrator of Nicholson for a period 
•of seven years from August 8, ISGS, and fliat 
the complainants have, by assignment, be- 
come the owners of tb.e exclusive right to 
make, construct, and use, and to vend to 
■others the right to make, construct, and use, 
the invention and the improved wooden 
pavement described in the original and reis- 
sued patents, during the extended term. 
In all the state of New Jersey, except with- 
in the corporate limits of Jersey City. It 
further appears that the improvement thus 



patented has been exclusively used in nu- 
merous cities and towns in the United States, 
in subordination to tij.e claim of Nicholson 
to an exclusive right in himself, and that tue 
vaUdity of the reissued patent of 1S63 was 
established as against the cl^ of Chicago, 
in a suit brought by Nicholson, in the north- 
ern district of Illinois*, against said city for 
an alleged infringement, in which a final 
decree was entered January 7, 1867, in favor 
of the patentee, and against the defendants, 
for twenty-nine thousand seven hundred and 
thirty dollars and thirty cents. From this 
decree an appeal was taken to the supreme 
court of the United States, but the appeal 
was subsequently withdrawn. It further 
appears that after the reissue of 1867, Nich- 
olson filed a bill in the circuit court against 
tb.e defendants, viz: The city of Chicago, 
complaining of an infringement of that re- 
issued patent, and that after issue had been 
joined on a denial of its validity, and after 
proof had been taken, a decree was made 
against the city, and subsequently the city 
accepted a license, agreeing to pay a royalty 
for all subsequent use of the improvement. 
Though these suits were against other par- 
ties, and though the defendants in this case 
are still at liberty to contest the validity 
of the patent, the judgment and the decree 
entered against the city of Chicago raise a 
strong presumption that the patent is valid. 
Coupled with the fact already noticed, that 
the right of the patentee has been extensive- 
ly acknowledged, and that many pavements 
have been laid down in subordination to it, 
they are sufficient to establish, prima facie, 
the title of tb.e patentee, and to justify a 
preliminary injunction against any clear in- 
fringement, unless it is made to appear that 
the title of Nicholson was not fairly in con- 
troversy in the suits wherein they were 
made, or that some material fact was not 
known when the cases were tried, and was 
not then considered. There is no reason to 
suspect that the judgment and decree were 
coUusively obtained, and, therefore, they are 
entitled to all the weight that is usually 
attributed to decrees In such cases. It must 
be held that as to all matters dhrectly ad- 
judicated by them, they make a prima facie 
case against the defendants. But the valid- 
ity of the patent is now assailed for a rea- 
son that was not urged when those decrees 
were obtained. 

It now appears that in 1849, English letters 
patent were granted to John Hosking for an 
improved wooden pavement, which the com- 
plainants admit is substantially the same as 
that patented to Nicholson in 1854. True, 
the specifications of Hosking's pavement 
was not enrolled until March, 1850; but that 
was more than four years before the patent 
to Nicholson. The issue of this English pat- 
ent was a fact not known when the litigation 
was in progress in the circuit court of Illinois, 
and its effect upon the plaintiflE*s claim has 
never been determined. Models of the Hos- 
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king and of the Nicholson pavements have j 
been exhibited to us, and we can not doubt i 
that if the form of the short block or strip be- 
tween the long blocks, separating them and 
thus forming a groove, is not a substantial 
part of the Nicholson combination, and if it 
is not essential to that combination that the 
long block and short block, or strip, should 
have parallel sides throughout, with no re- 
bate in the long blocks, the Hosking and the 
Nicholson pavement are the same in princi- 
ple. And such is the evidence. It is not 
necessary, however, to enlarge upon this, for 
it is conceded that unless the right granted 
to Nicholson relates back to a time anterior 
to the Hosking patent, it must fail. To reach 
this, and to show that the invention of Nich- 
olson was prior to the issue of the Hosking 
patent, the complainants have shown that 
Nicholson filed a caveat on May 2, 1847, in 
which he claimed that he was then engaged 
in perfecting an invention for wooden pave- 
ments, and filed with the- caveat a descrip- 
tion of his invention. This was seven years 
before his patent issued, but it is now insist- 
ed that the patent relates back to the caveat. 
We are not prepared to concede such an 
effect to Nicholson's caveat On examining 
the description it gave of this alleged inven- 
tion, we find that it mentioned only a pave- 
ment having a chequered surface, with al- 
ternate open spaces cubical in form, of about 
four inches by four. It makes no allusion to 
continuous channels or grooves, which, as 
well as cubical cells, are described In the 
specifications of the patent afterward issued, 
and which are described in the Hosking pat- 
ent- Whether the two combinations, the one 
of long blocks and short blocks laid alter- 
nately so as to form cells, and the other of 
long blocks and short blocks, or strips, laid 
so as to form continuous channels or grooves, 
are substantially the same combination; 
whether they are one invention, so that a de- 
scription of the first gives notice of the 
other, we are not prepared to determine. 
Nor are we willing, at this stage of the case, 
to decide what Is the effect of long delay to 
apply for a patent after a caveat has been 
filed. Certainly, if the Hosking patent was 
granted before Nicholson invented the com- 
bination of a grooved pavement, such as 
was described in the patent issued to him 
in 1854, the complainant's title to the im- 
provement, which they allege the defendants 
have infringed, is not dear. There is, how- 
ever, evidence that Nicholson's invention of 
the grooved pavement was made as early as 
1848, and consequently before the English 
patent to Hosking. It is found in a pam- 
phlet issued by Nicholson, in 1857, in which 
he asserts that he laid down such a pave- 
ment in Boston early in July, 1848. This 
pamphlet we understand the defendants to 
have used for another purpose on the hearing 
of this motion. If the fact inserted in It be 
established, It may be very material to the in- 
quiry whether the patent of 1854 Is affected 



at all by the earlier patents to Hosking. But 
we do not propose to enter at length upon 
this part of the case, for if it be assumed 
that nothing has been shown to rebut the 
prima facie case made out by the complain- 
ant's patent, the use under it, and the adju- 
dications made in the circuit court of the Unit- 
ed States for the northern district of Illinois; 
if the title of the complainants to the exclu- 
sive use of the thing patented to Nicholson 
is sufficiently established, we are still of opin- 
ion that the present motion ought to be over- 
ruled. A preliminary Ajunction is always 
an extraordinary exercise of judicial powers. 
Its purpose is to preserve the existing state 
of things until the rights of the parties can 
be fairly investigated. It Is not to be used 
for any other purpose. It looks forward to 
a trial, and when it is of no importance to 
preserve things as they are when the injunc- 
tion is asked for, it will not be granted. It 
ought never to be issued unless the right of 
a patentee is an established or admitted one, 
and unless the alleged invasion of the right 
is proved beyond reasonable doubt. 

In Parker v. Sears, [Case No. 10,748,] it 
was laid down by Mr. Justice Grier that no 
interlocutory injunction should issue unless 
the complainant's title and the defendant's 
infringement are admitted, or are so pal- 
pable and dear that the court can entertain 
no doubt on the subject His language was 
still more emphatic to the same effect in 
Goodyear v, DunltJ^r, [Id. 5,570.] We do not 
feel disposed to depart from tlie rule laid 
down in these cases, especially as It com- 
mends itself to our convictions of right Ap- 
plying it to the present case, we are to in- 
quire whether, if the title of the complain- 
ant is imquestionable, the defendants are 
dearly guilty of an infringement Is this 
made out so fuUy that we, can say there is 
an undoubted infringement? The defend- 
ants are acting under a patent granted to 
Broclilebank & Trainor, January 12, 1869. It 
ought to be assumed that they are doing only 
what they believe they have a right to do. 
Whether this belief Is well founded or not,, 
whether the combination patented to Brodtle- 
bank & Trainor is, as they assert, a different 
combination from that Invented by Nichol- 
son, is a vital question upon which the par- 
ties are directly at issue. The grant of let- 
ters patent, in 1869, to Brocklebank & 
Trainor, was virtually a decision of the pat- 
ent ofilce that there is a substantive differ- 
ence between their invention and that pat- 
ented to Nicholson. It raises a presumption 
that building a pavement according to the- 
dalms of the later patentees, is not an in- 
fringement of the earlier patents. This pre- 
sumption, though it may be overthrown, Is- 
not to be disregarded in considering a motion 
for a preliminary injunction. It is notice- 
able that the improvement dalmed in the 
patent of 1869 is the entire combination that 
makes up a wooden pavement. The patent 
is not for an improvement on a combination 
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previously made. What Is daimed is "the 
combination of the bed (foundation), trans- 
verse sti-ips and vertical Dlocts, when the 
latter are rebated, on one or both sides, and 
either with dovetailed rebates or otherwise, 
and the said strips fitted to the rebates and 
secured to the bed for the purpose of form- 
ing the wooden pavement" Thus the pat- 
ent Is not for an addition, but for an entire 
combination. We are now asked to decide 
that the patent Is only for a colorable change 
of the combination patented to Nicholson, 
and to decide this at the beginning of the 
case. It may be that Is so; but that it is, 
can not be said to be clear. There is cer- 
tainly a change of form of the constituents 
of the combination, if there is not a differ- 
ence in the mode of arrangement. Doubt- 
less, change of form of the constituents of a 
<iombination Is often no substantial change. 
It may be only the substitution of an equiv- 
alent The combination remains the same, 
though the form of the things combined 
greatiy varies. But there are cases In which 
a change of form destroys the combination. 
They are those in which form is necessary 
to secure the beneficial result, and when, of 
course, a change of form of one or more of 
the things combined works a different re- 
sult There is considerable reason for the 
belief that Nicholson's combination demands 
blocks or strips of certain shapes or form, as 
essential to it, and that it contemplates 
blodis and strips having parallel sides 
throughout without rebates in either. This 
was necessary to secure one of the avowed 
advantages of his invention— its cheapness 
of construction. Now it is very evident that 
the combination of the Broddebank & 
Tralnor patent works adififerent result in 
two important particulars from that obtained 
by the Nicholson combination. It distributes 
the pressiu*e upon the surface of the pave- 
ment over a larger base, and it guards 
against a displacement of the strips or short 
blocks that separate the long blocks. This 
Is eflfeoted by the defined forms of the con- 
stituents of the combination. The rebated 
long block and the strip, or short block, so 
fashioned as to be fitted to the rebate, are, 
perhaps, something more than mere equiv- 
alents. 

It is true that the strip answers one of the 
purposes which the strip answers in the 
Nicholson pavement It separates the long 
blocks, and thus forms a groove; but it Is 
not necessarily for that reason substantially 
the same in the combination. In Eames v. 
Godfrey, 1 WaD. [68 U. S.] 78, which was an 
action for an infringement of a patent for 
a combination, it was ruled that the defend- 
ant had a right to use any of the parts of the 
patented combination if he did not use the 
whole, and that if he used all the parts but 
one, and for that substituted another mechan- 
ical structure substantially different in its 
construction and operation, but serving the 
same purpose, he was not guilty of an in- 



fringement So, in Prouty v. Ruggles, 16 
Pet [41 U. S.] 341, which was ;in action for 
an Infringement of a patent for an Improve- 
ment In the construction of a plow, use of all 
the parts of which the combination was 
made was held essential to constitute an in- 
fringement The language of the court in 
that case is, In part at least, applicable here. 
There, as well as here, the combination only 
was claimed. It was composed of parts ar- 
ranged with reference to each other In the 
manner described; and Chief Justice Taney 
said: "The "use of any two or three parts 
only, or of two combined with a third, which 
is substantially different in form or in the 
manner of Its arrangement and connection 
with the others," was not the use of the 
thing patented. The parts of Brodtlebank 
& Trainor's improvement are different in 
form from those of Nicholson's; their ar- 
rangement is different, and so is their con- 
nection with each other. It is not, therefore, 
dear that in vising the improvement the de- 
fendants are Infringing any rights of the 
complainants. It Is not without weight that 
experts differ In opinion respecting the mat- 
ter. Mr. Treadwdl testifies that in his opin- 
ion, and for reasons given by him, the Eliza- 
befli pavement (that of which the complain- 
ants complain) is substantially different from 
the Nicholson pavement described in the last 
Nidiolson reissue, and referred to in the first 
and second claims thereof. Other witnesses 
are of a different opinion, but it Is manifest 
that we ought not now to dedd© the question 
summarily. 

We come the more readily to this condu- 
slou because the complainants can not be in- 
jured by our refusal to enjoin the defend- 
ants now, especially If the refusal be upon 
terms with which the defendants offer to 
comply. On the contrary, It may be for 
their Interest that the pavement be laid. The 
proofs show that the Nicholson pavement 
can not be laid on Newark avenue. The law 
of the state and the action of the property 
holders on the line of the avenue forbid It 
But, If in putting down the Broddebank & 
Trainc«* pavement, the Nicholson improve- 
ment Is used, as the complainants contend it 
will be, they may recover compensation for 
its use. We have said nothing of the ap- 
pearance this motion has of being an attempt 
to compel the city of Elizabeth to give the 
contract for paving to the complainants 
rather than to their competitors in bidding 
for it, though the bid of their competitors 
was lowest A preliminary injunction against 
infringement can not l>e resorted to for any 
sudi purpose. 

The Injunction will, therefore, be refused, 
if the defendants give a bond in the penal 
sum of thirty thousand dollars, conditioned 
for the payment of such sum (if any) as may 
be decreed In favor of the complainants on 
the final hearing of this cause. The bond to 
be filed with the derk of the court, and to 
be approved by the clerk or by a judge of the 
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court within twenty days after notice of this 
order. 

[NOTE. Por a note in reference to the pat- 
ents involved in this litigation, see American 
Nicholson Pavement Co. v. City of Elizabeth, 
Case No. 309.] 



AMERICAN NICKEL PLATING WORKS, 
(UNITED NICKEL CO. T.) 

[See United Nickel Co. v. American Nickel 
Plating Works, Case No. 14,405.1 



Case No. 313. 

AMERICAN PIN CO. v. OAKVILLB 00. 

et al. 

[3 Blatchf. 190;» 3 Amer. Law Reg. 136.3 

Circnit Court, D. Connecticut. Sept, 1854. 

Patents fob Inventions — Infringement — Dif- 
ferent Means to Prodfce Same Effect. 

1. The case of O'Reilly v. Morse, 15 How. 
[56 U. S.] 62, cited and applied, as to the ex- 
tent of the ri(^hts secured to an inventor by 
letters patent, 

2. Slocum's patent, of September 30th, 1841, 
for "a machine for sticking pins into paper," 
defined and construed. 

3. Howe's patent, of February 24th, 1843. for 
an improvement on Slocum's machine, defined 
and construed. 

4. A machine constructed according to Cros- 
by's patent, of April 1st, 1851, does not infringe 
either Slocum's patent or Howe's patent. 

5. The effect of a patent granted to a defend- 
ant, on the question as to whether the machine 
covered by it is, or is not, an infringement of a 
prior patent, considered. 

[Cited in Burden v. Coming. Case No. 2,143; 
Seymour v. Osborne, Id. 12,688.] 

[6. A patent secures to the patentee only the 
means specified to produce the effect; and a 
patented machine is not infringed by a ma- 
chine which produces the same effect, but in 
which the means used are not substantially the 
same.] 

In equity. This was a bill in equity, 
founded upon letters patent [Nos. 2,275 and 
2,970.] The facts are fully set forth In the 
opinion of the court: 

Ro^er S. Baldwin and Charles M. Keller, 
for plaintiffs. 

Ralph I. Ingersoll and Edwin W. Stough- 
ton, for defendants. 

Before NELSON, Circuit Justice, and IN- 
GEKSOLL, District Judge. 

INGBRSOLL, District Judge. The plain- 
tiffs, by their bill, seek to enjoin the defend- 
ants from using a machine to- paper pins, 
the right to use which they claim to be ex- 
clusively vested in them. The foundation of 
their claim rests upon two certain patents, 
the right to which patents, with the privi- 
leges by such patents granted, they now have 
by virtue of assignments from the patentees. 
One of these patents was issued to Samuel 



^[Reported by Samuel Blatchford, Esq., and 
heie reprinted by permission.] 



Slocum, and bears date the 30th of Septem- 
ber, 1841, and was to run for fourteen years 
from the last-mentioned date. The other pat- 
ent was issued to John J. Howe, and bears 
date the 24th of February, 1843, and was to 
run fourteen years from the 5th of Decem- 
ber, 1852. The Talidity of these patents is 
not contested by the defendants. They admit 
that the plaintiffs have all the rights which 
these patents purport to grant. They admit 
further, that they are using a machine for 
papering pins; but they deny that, by such 
use, they have infringed upon any of the 
rights so granted by such patents. 

The defendants claim a right to use the 
machine for the papering of pins which they 
are operating, upon the ground that, by sucli 
xise, they do not infringe upon any rights 
granted by such patents, or either of them. 
They claim, also, that the right to use such 
machine, so operated by them, Is exclusively 
vested in them, by virtue of a patent granted 
to Chauncey O. Crosby, and which Inst-men- 
tioned patent they own, by virtue of an as- 
signment from the patentee. 

There has been heretofore, at times, some 
diversity of opinion as to the extent of the 
rights secured to an inventor or discoverer by 
the patent Issued in his favor. The supreme 
court of the United States has, however, set- 
tled and determined what rights are so se- 
cured to the patentee; so, that now, there 
can be no diversity of opinion on the subject 
In the case of O'Reilly v. Morse, 15 How. 
[56 U. S.] 62, the rule, as laid down by the 
chief justice, in giving the opinion of the 
court, is, in substance, as follows: "He who 
discovers that a certain useful result will be 
produced In any art, machine, manufacture, 
or composition of matter, by the use of cer- 
tain means, Is entitled to a patent for such 
discovery, provided he sets forth, in his spe- 
cification, the means he uses to procure such 
useful result. In a manner so full and exact, 
that any one skilled in the art or business 
to which it appertains, can, by using the 
means he specifies, without any addition to 
or subtraction from them, produce precisely 
the result he describes. And, if this cannot 
be done by the means he describes, the pat- 
ent Is void. And, if this can be done, then 
the patent confers on him the exclusive right 
to use the means he specifies, to produce the 
result or effect he describes, and nothing 
more. And it makes no difference, in this 
respect, whetiier the effect Is produced by 
chemical agency or combination, or by the 
application of discoveries or principles in 
natural philosophy, known or unknown be- 
fore his Invention, or by machinery acting 
together upon mechanical principles. In eith- 
er ease, he must describe the manner and 
process, as above mentioned, and the end It 
accomplishes. And every one may lawfully ac- 
complish the sameend, and without infringing 
the patent, If he uses means substantially 
different from those descrit)ed. But. if the 
means used to accomplish the same end, are 
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substantially like those which the patentee 
<lescril>e9, the patent has been infringed, and 
the one using them must be responsible for 
such infringement." 

The rules t^ius laid down must govern this 
case. The patent does not secure to the pat- 
entee the result or effect produced, but only 
the means described, by which such result 
or effect is produced. The means which he 
specifies, to produce the result or effect, are 
secured, and nothing more. And all other 
means to produce the same result or effect, 
and not patented to any one, are open to the 
public. A mere change in the form of the 
machinery, however, or the means specified, 
by which the result or effect described is pro- 
duced, or an alteration in some of the un- 
essential parts, or a substitution or use of 
known equivalent mechanical powers, not 
varying essentially the machine, or its mode 
of operation or organization, will not make 
the new machine a new invention. The pat- 
entee may, however, limit his claim, in his 
specification, to one particular form of ma- 
chine, and thus exclude all Oder forms, 
though such other forms would embody his 
invention, and thereby not secure to himself 
the whole that he has invented. In such 
a. case, he is secured only in the particular 
form claimed. The patent law was intended 
to secure to the inventor his whole inven- 
tion or discovery, but not unless he dnimed 
to be secured in the whole. And, if he claims 
only a part, or some particiilar form, such 
part, or particuhir form only, is secured to 
him. No more can be secured by the patent 
tlian has been Invented or discovered; and 
no more can be secured than is claimed to 
be secured in the specification. 

In the case of Winans v. Denmead, 15 
How. [56 U. S.] 330, the substantial means 
used by the defendant to accomplish the ob- 
ject sought, were the same as thc^e described 
and claimed in. the specification of the plain- 
tiff's patent There was no other change 
than a slight change of form, not varying 
in substance the means used by the plain- 
tiff, and set forth and described In the speci- 
fication of his patent And, as a mere change 
In the form of the machinery, or the means 
specified, by which the result is produced, 
not varying essentially the mode of opera- 
tion of the thing patented, will not vary its 
organization, or be deemed a new or differ- 
ent Invention, the defendant was deemed to 
have been an infringer of the plaintiff's 
rights secured to him by his patent. 

The Invention of Slocum, as described in 
his specification, is a "machine for sticking 
pins Into paper" in a row. It consists of a 
horizontal plate, as described, with as many 
grooves as the number of pins intended to 
be stuck in a row, which grooves are of suf- 
ficient length and depth to receive one pin 
and one only; a sliding hopper, so construct- 
ed as to hold a number of pins, one directly 
over the other in a horizontal position, and 
£0 made to slide directly over the grooves. 



as to deposit one of the pins In each groove 
by gravitation; and a sliding plate or fol- 
lower, upon the front edge of which projects 
a system of points or wires corresponding 
with the grooves, so that, when the sliding 
plate or follower is driven forward, the wires 
enter the grooves in which the pins are sep- 
arated, and drive forward the pins which 
are thus made to perforate the previously 
adjusted folds of a folded and crimped paper, 
which Is held between clamps. And, in the 
speclficiition, Slocum claims, as his invention, 
the plate with grooves, as described, for 
separating the pins, the sliding hopper, which 
deposits the pins in the grooves, as described, 
and the sliding plate or follower, with the 
wires attached thereto, In combination with 
the grooved plate, as described, and also 
these Jn combination with the hopper, as de- 
scribed. 

The invention of Howe, as described in 
his specification, Is for an improvement on 
Slocum's machine for sheeting pins, that Is, 
for sticking pins In rows Into sheets of pa- 
per. The machine of Slocum did not crimp 
the paper. But the paper was crimped in 
the old way, by a separate operation, and 
then taken out of the crimping apparatus, 
and placed In clamps, and, while In such 
clamps, and out of the cftmping jaws, the 
pins perforated through the crimps previous- 
ly formed, and in that way were sheeted. 
The improvement of Howe upon the machine 
of Slocum, crimped the paper, and the pins 
were stuck in rows into the paper, while the 
paper was within and held by the crimping 
apparatus. This improvement consisted of 
transverse notches made in the crimping 
jaws of the old crimping apparatus, so that 
the pins could enter at proper distances be- 
tween the crimping jaws, and perforate the 
paper, while the same was being crimped. 
Before this improvement, no method was 
known by which the pins could be made to 
penetrate the paper, and thus be sheeted, 
while the paper was under the process of 
being crimped. The old mode was to stick 
the pins after the paper had been crimped. 
Howe*s improvement was, by means of these 
transverse notches, to stick the pins while 
the paper was In the crimping process, and 
while the crimper, which crimped the paper, 
held the paper In the form in which it was 
crimped. It was not to sheet the pins after 
the paper had gone through the crimping 
process, and had passed out of the crimping 
jaws. He, In substance, took the old Eng- 
lish crimping bar, and made transverse notch- 
es in it, at suitable distances between the 
jaws, so that the pins could penetrate 
through these notches, into and through the 
crimps of the paper, while the paper was 
w^ithin the crimping jaws, and in the pro- 
cess of being crimped. 

The patent which was granted to Crosby, 
bears date the 1st day of April, 1851. The 
machine which the defendants are operat- 
ing, is constructed substantially according to 
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the speciflcatlon annexed to that patent. 
Crosby, in his specification, claims to be the 
inventor of "a new and useful machine for 
sticking pins." and the patent is granted to 
him, according to his daim, for "a new and 
useful improved machine for sticking pins 
on paper." The specification and claim are 
not for an improvement on Slocum's machine, 
or on Howe's machine, for sticking pins; but 
for an independent machine, governed by 
different principles; for a machine to produce 
a result by means substantially different 
from the means secured to either Slocum or 
Howe to produce a like result, to wit, the 
"sticking of pins on paper." The patent 
is prima facie evidence that Crosby has an 
exclusive right to that which the patent pur- 
ports to grant; that he is the first inventor 
of the machine specified and described In his 
specification; and that he is the first inven- 
tor of an independent machine, governed 
by different principles, and using means sub- 
stantially different from the means used by 
either Slocum or Howe to produce the like 
result. Coming v. Burden, 15 How. [5G U. 
S.] 252. The patent to Crosby affords prima 
facie evidence, therefore, that the means 
described by him, in his specification, to pro- 
duce the result of sticlsing pins on paper, are 
substantially different from the means de- 
scribed by either Slocum or Howe to produce 
the like result. And the plaintiffs, to suc- 
ceed in the case, must counteract this prima 
facie evidence by suflicient countervailing tes- 
timony. 

The object of Crosby's machine, is to stick 
pins in a fillet of paper, across the strip of 
paper, the crimps being lengthwise of the 
paper; and to crimp the paper in that way, 
and coil the fillet, when stuck, into a roll of 
any convenient size, so that the heads of the 
pins will be presented on the disc of the roll, 
and aU by one continuous operation. The 
essential parts of the machine, as operated 
by the defendants, or the substantial means 
by which the desired result of sticking the 
pins on paper Is produced, are crimping roll- 
ers, by which the paper is crimped; an in- 
clined channel-way, formed by two bars, by 
which the pins are made to slide down, in 
a vertical position, hanging by their heads, 
between the two bars; a revolving screw, 
one end of which is placed at the bottom of 
the channel-way, and which, by revolving. 
Is made, at each revolution, to take, in its 
thread, from the bottom of this channel- 
way, one pin from the body of pins in the 
channel-way, separate the same from the 
body of pins, carry it, by the mechanical 
force of the revolution of the separating 
screw, to the other end of the screw, change 
the pin from a vertical to a horizontal po- 
sition, and, at the end of the screw to which 
the pin is carried, cause it to drop, in a 
horizontal position, into a groove-channel; 
and a punch at the head of the pin, as it Is 
dropped into the groove-channel, which Is 
made, by machinfc.T, to drive the pins for- 
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ward at regular intervals, as fast as they 
drop into the groove-channel, into the 
crimped paper, after it has passed out of the 
jaws of the crimping rollers. When the pa- 
per is stuck, it has, in the place where it is 
being stuck, passed out of the crimping 
jaws; and, during this operation of sticking, 
one end of the paper is held in a rigid state 
by the crimping rollers, and the other end 
by the coiling roUer. The paper is stuck 
on its passage from the crimping rollers to 
the coiling roller; and, as the paper is stuck. 
It is coiled into a roll. The machine is auto- 
matic, while other machines known before 
were' not so. 

The object of Slocum was to paper the 
pins at given specified distances apart And, 
for that purpose, he uses a plate, with a cer- 
tain number of grooves in it, into which the 
pins are placed by certain machinery, and 
through which grooves the pins are pushed 
into the paper. The distances apart at 
which the pins are pushed Into the paper,, 
are regulated and controlled by the dis- 
tances apart of the grooves in the plate, and 
by those distances only. And his machine I& 
so organized as to regulate the distances at 
which the pins shall be separated and stuck 
into the paper, by the distances apart of the 
grooves in the plate. This is a mechanical 
law of the machine. There is no such me- 
chanical law in the defendants' machine. 
As, in the machine of Crosby, there is only 
(»ne groove, through which the pins are 
pushed, one at a time, into the paper, the dis- 
tances apart at which they are pushed Into 
the paper by his machine, cannot be regu- 
lated by any such mechanical law. These 
distances are dependent, therefore, upon 
upon some other mechanical rule— upon some 
other mechanical organization. In Slocum's 
machine, these distances are regulated by one 
organization. In Crosby's machine they are 
rogulatetl by another and different organiza- 
tion. In Slocum's machine, the distances 
apart of the grooves in the plate control the 
manner in which .the pins are placed in the 
paper. In Crosby's machine, an entirely dif- 
ferent organization of the machine controls 
the manner in which the pins are placed 
in the paper. 

Before the invention of Slocum, grooves or 
cliannels had been used, in which to place 
the pins, with the view to push them into 
paper, and they had been pushed in in vari- 
ous ways. The grot/vos used by him as the 
channels to push the pins into the paper 
are also used to separate the pins— as chan- 
nels to deposit the pins in, one by one, one in 
each groove, as they drop from the hopper, 
wlien the hopper passes over the plate. Pre- 
vious to his invention, the separation had 
been made by hand, and he invented a par- 
ticular mode *of separation, other than by 
hand, and sets forth, in his specification, 
the particular means he uses to produce the 
result The plate with grooves, as he de- 
scribes it, for separating the pins, he claims- 
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as his invention. He also claims the slid- 
ing liopper, which passes over the plate, 
and deposits a pin in each groove, as his in- 
vention. He also claims the sliding plate or 
folloAver, with the series of wires attached 
thereto, as described by him, in combination 
with his groove-plate, as described; and these 
also in combination with the sliding hop- 
per, as described. This is all he does claim. 
Grooves, as such merely, through which the 
plus are pushed into the paper, he does not 
claim. The object of his machine is, to 
•sepai-ate the pins from a pile or mass of 
pins, and place them in channels, at suitable 
distances apart to be pushed into the paper, 
and tlien, by means of the plate, with the 
st-ries of wires attached, as described, to push 
tliera into the paper. 

I'lie instmmentallties, or substantial 
means, In Slocum's machine, by which the 
pins are separated from a pile or column, 
preparatory to being pushed into the paper, 
are a hopper, and a bed containing grooves 
of the exact size of the barrel of the pin. And, 
to effect this separation, the hopper must 
either slide over the plate with grooves, or 
the grooved plate must slide or otherwise 
pnss under the hopper. And, to enable the 
pin to be separated, it must be in the hopper 
in a horizontal position, or nearly so. The 
separation cannot be accomplished by that 
machine, unless the hopper slides over the 
I)late, or the plate slides, or In some other 
way passes, under the hopper. Without one 
of these operations, the machine, for this 
purpose, is useless. One of these operations 
Is essential to it. It is not a Slocum machine 
for separating, without one of these opera- 
tions. 

Neither of ithese operations can be found, 
either in form or In substance, in the Crosby 
machine. There is no hopper in Crosby's 
machine, unless the inclined channel-way, In 
which the pins hang by their heads in a 
vertical position, be considered as a hopper. 
That, if it be considered as a hopper, does 
not move. It is stationary. Of course, it 
neither slides nor passes over anything. From 
the lower extremity of the inclined channel- 
way, the pins are taken, one by one, by the 
thread of a screw, while it is revolving, and 
while the pin is vertical, and, by force of 
mechanical power, the pin is carried, in the 
thread of the screw, to the other end of the 
screw, and is there deposited by the screw, 
in a horizontal position, in a groove-channel. 
The screw, while operating, has no motion 
but a revolving motion. During the whole 
time, it remains in the same space. It 
neither moves forward nor back. There is, 
then, nothing in the machine, which, either 
in form or in substance, has any resemblance 
or similitude to a sliding hopper, sliding or 
passing over recesses in a plate, to receive 
the pins as they drop from a hopper, or to 
recesses for receiving pins, sliding or pass- 
ing under a hopper. In Slocum's machine, 
one of these processes must take place; and. 



without one of them, a machine for this 
purpose cannot be a Slocum machine. 

In the Slocum machine, the recess in the 
plate, which receives the pin from the hop- 
per, must be of the exact size of the barrel 
of the pin. In the Crosby machine, the re- 
cess in the thread of the screw, which ri- 
ceives the pin, and by which it is transported 
to the other end of the screw, and which^ 
it is claimed, is a mechanical equivalent for 
the recess in the plate with grooves in Slo- 
cum's machine, need not be of the exact 
depth or breadth of the barrel of the pin. 
It may be of any size, ' provided it is not 
sufficiently large to permit the head of 
the pin to fall through. The essential 
means used in Crosby's machine to bring^ 
about the result, to wit, a separation of the 
pins from the pile or column, are, therefo^e^ 
substantially different from the means used 
In Slocum's machine to produce the same 
result In this respect, the two machines 
operate differently, and depend upon dis- 
tinct organizations. The same substantial 
means are not used in each. 

The mode in which the pins are pushed 
into the paper by the defendants* machine^ 
is by a punch applied to the head of the pins, 
after they are deposited by the screw in the 
gi'oove-channel, by which 'the pins are made 
one by one to penetrate the paper through 
the crimps. Slocum does not claim, as his 
invention or discovery, the mode generally 
of pushing pins through a grooved channel 
into paper, by means of a punch applied to 
the head of the pin. The state of the arts, 
as shown to exist prior to the time of his 
invention, shows that he could not with suc- 
cess have made any such claim. His claim 
is for his plate, with a series of wires at- 
tached, in combination with the grooved 
plate, as described by him, by which com- 
bination a row of pins is stud£ by one opera- 
tion. The mode adopted by the defendants, 
in their machine is, therefore, not embraced 
in Slocum's claim. They have a right, there- 
fore, to use it, notwithstanding the patent 
granted to him. 

From the descriptions already given of the 
Howe machine and of the Crosby machine, 
and from the woridng of the machines, as 
exhibited on the hearing, It appears mani- 
fest, that the mode of operation of Crosby's^ 
as it respects the improvement or invention 
claimed by Howe, is different from the mode 
of operation of Howe's, Howe's invention 
is but an alteration of the old English crimp- 
ing bar, by the cutting of transverse notches 
tlirough the bar, where the two jaws meet^ 
to enable the pins to pass through these 
notches, and thereby stick the paper, while 
it is within the crimping jaws, and while it 
is being crimped. Notches or apertures of 
some kind are an essential means to effect 
the result which Howe designed by his tn- 
veution. Without them his Improvement does- 
not exist. There are no notches or apertures 
in Crosby's crimping roUei-s, and nothing- 
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which bears any resemblance or similitude 
to them. The pins are studs, not -vv'hen the 
paper is within the crimping jaws, but after 
it has passed out of them. The device of 
■Crosby Is essentially different from that of 
Howe. The pins are stuck, by Howe's in- 
vention, while the paper is within the crimp- 
ing jaws, by means of notches or apertures 
in the crimping bars. No such means are 
■used by Crosby. The principles of the two 
machines, in their modes of operation, and 
in the means used by each to effect the re- 
sult accomplished, are different Therefore, 
they are not identical. One is not an In- 
fringement upon the other. With this view 
of the case, the decree must be that the plain- 
tifEs' bill be dismissed, with costs to the de- 
fendants. 

NELSON, Circuit Justice, concurs. 

[NOTE. There aro no other cases reported 
prior to 1880 known to involve these patents.] 



Case No. 314. 

In re AMERICAN PLATE GLASS, etc., INS. 

CO. 

[12 N. B. B. 56.1 

District Court, D. New Jersey. 

BiXKRDPTCY— Contingent Liabilities— Fire In- 
SUBANCB Policy. 

[A fire insurance policy is a "contingent lia- 
bility," within the meaning of section 19, cl, 
4, of the bankruptcy act of 1867; and on the 
bankruptcy of the insurance company the as- 
sured is entitled to share in the dividends to 
the extent of any loss occurring before the 
■order for the final dividend.] 

In bankruptcy. 

NIXON, District Judge. The question pre- 
sented to the court under the proceedings 
In this case is, whether a claim against a 
l)ankrupt fire insurance company is prova- 
ble for the amount of a loss on a policy of 
Insm-ance, which occurred after the proceed- 
ings In bankruptcy had commenced. This 
<iepends obviously on the construction to be 
given to the fourth clause of the 19th sec- 
tion of the bankrupt act, to wit: — "In all 
cases of contingent debts and contingent 
liabilities, contracted by the bankrupt, and 
not herein otherwise provided for, the cred- 
itor may make claim therefor, and have his 
claim allowed, with the right to share in the 
dividends, if the contingency shall happen 
before the order for the final dividend." 
When we have ascertained what is heie 
meant by "contingent debts and contingent 
liabilities," there is nothing left in the clause 
for construction. Is a policy of fire insurance 
a contingent debt, or contingent liability of 
the party which issues it? It certainly is 
not a debt in any proper sense of the term. 
It is a contract— an agreement of indemnity, 
on the part of the insurer, to make good the 
Insured against loss from fire, of certain 
property described in the policy. It does 



not become a debt until the contingency hap- 
pens on which a demand for Indemnity can 
be made, and the amount of the loss is as- 
certained. But it is, as certainly, a con- 
tingent liability. The party accepting th«» 
consideration and issuing the policy becomes 
liable for the payment of a sum of money 
tipon the happening of an uncertain event. 
A careful examination of the American and 
English cases, shows that debts payable on a 
contingency, and contingent liubilitlo?, which 
may never become due, are not provable 
against a bankrupt estate; because, whilst 
they exist in that condition, they are not 
susceptible of valuation. But the reason 
ceases in the case of a policy of insurance 
as soon as the contingency or loss happens, 
on which a demand for payment can be 
based. 

An express provision for a claim of this 
sort was made in the 39th section of the 
bankrupt act of April 4, 1800, where it was 
enacted that "the assured in any policy of 
insurance shall be admitted to claim, and 
after the contingency or loss, to prove the 
debt thereon, In the like manner as if the same 
had happened before the issuing the com 
mission; and the bankrupt shall be dis- 
charged, as if such money had been due and 
payable before the time of his or her be- 
coming bankrupt." The 5th section of ihi* 
baijkrupt act of August 19th, 1841, wa^ 
probably intended to have a broader scope. 
It provided that "all creditors whose debts 
are not due and payable until a future day, 
all annuitants, holders of bottomry and re- 
spondentia bonds, holders of policies of in- 
surance, sureties, indorsers, bail, or otiict* 
persons having uncertain or contingent de- 
mands against such bankrupt, Bhall be per- 
mitted to come in and prove such debts or 
claims under this act, and shall have a right 
when their debts and claims become abso 
lute, to have the same allowed them." Ft 
was accordingly held by the supreme court 
in Mace v. Wells, 7 How. [48 U. S.J 272, that 
imder this section, the sm:ety of the bank- 
rupt on a promissory note, had a right, In 
consequence of his mere liability to pay, to 
prove the demand against the maker, who 
had become banla*upt; and that his failure 
to make such proof did not entitle him to 
recover the money subsequently paid by him, 
although he did not make the payment un- 
til after the bankrupt's discharge. The prin- 
ciple of the decision undoubtedly was, that 
the amount of the demand was capable of 
being ascertained, and hence became prova- 
ble within the provisions of the law. It was 
afterwards held in Riggln v. Magwlre, 
15 Wall. [82 U. S.] 549, that under the same 
section, so long as it remained wholly 
uncertain whether a contract or engagement 
would ever give rise to an actual duty 
or liability, and there was no means of re- 
moving the uncertainty by calculation, 
such contract or engagement was not prov- 
able. 
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:nie 19tli section of the present bankrupt 
act, after providing for the proof of aU debts 
due and payable from the bankrupt at the 
comnii'ncement of proceedings against hira, 
and ail debts then existing, but not payable 
until a futiu-e day; and for aU claims against 
him as drawer, indorser, surety, bail, or 
guarantor upon any bill, bond, note, or other 
couti-act, or for any debt of another person, 
although his liability did not become abso- 
lute until after adjudication, then«iuthorizes 
a creditor to make his claim for any other 
contingent liability, and accords to him the 
right to share in the dividends of the estate, 
if the contingency upon which the same be- 
comes payable happens before the final divi- 
dend. I do not see any reason to doubt that 
this clause means what it says, and that un- 
der it a policy holder may claim for the full 
amount of his policy against the bankrupt 
company before any loss occurs. The claim 
thus put in is not susceptible of valuation, 
and all payment upon it must be postponed 
until the loss occurs. If none occur before 
the final dividend, nothing becomes due upon 
it But if the contingency happen, to wit, a 
loss on the insured properly before that 
date, the claimant is permitted to partici- 
pate in the dividends of the estate, in the 
aggregate of his loss, whether total or par- 
tial, limited only by the amount of his pol- 
icy. 

It Is, therefore, the opinion of the court 
that the claimant In this case is not excluded 
from proving his daim, from the fact that 
the loss occurred after adjudication, but be- 
fore the final dividend. 



AMERICAN POPULAR UFB INS. CO., 
(MORRISON V.) 

[See Morrison v. American Popular life Ins. 
Co., Case No. 9,841.] 



Case No. 315. 

AMERICAN SADDLE CO. v. HOGG. 

[Holmes, 133;^ Merw. Pat Inv. 340; 2 O. G. 
69; 5 Fish. Pat Cas. 353.] 

Cu-cuit Court, D. Massachusetts. March 22, 

1872. 

Patents fob Inventions — Patbntabilitt— An- 
ticipation — Pap for Harness Saddles — Actiok 
FOR Infringement— Evidence. 

1. An invention of a ]pad for harness-saddles, 
having, as its distinguishing feature, an im- 
pervious hearing surface of vulcanized rubber 
or gutta-percha, is not anticipated by previous 
use of harness-saddle pads having bearing sur- 
faces of other materials than vulcanized rub- 
ber, or rubber-cloth, or gutta-percha. 

2. In a suit in equity to restrain infringement 
of a patent, a prior patent not mentioned in the 
defendant's answer is admissible only as evi- 
dence of the state of the art at the date of the 



'[Reported by Jabez S. Holmes. Esq., and 
here reprinted by permission. Partially report- 
ed in Jlerw. Pat. Inv. 340.] 



invention claimed in the complainant's patent. 
If seasonable objection is taken, it is not ad- 
missible to show want of novelty in that in- 
vention. 

In equity. Bill In equity for an injunction 
to restrain alleged infringement of letters- 
patent for an improved harness-saddle pad, 
granted R. C. Sturges Jan. 19, 1SG9, [No. 
80,112,] and for an account of profits. The 
case is stated In the opinion. Decree for 
complainants. 

P. H. Hutchinson, for complainant 
S. E. Ireson and J. H. Bradley, for defend- 
ant 

SHEPLEY, Circuit Judge. The complain- 
ant Is the patentee under letters-patent of 
the United States, Issued on the nineteenth 
day of January, 1869, as assignee of R. C. 
Sturges, for a new and useful improved har- 
ness-saddle pad. ' 

The inventor claimed as the distinguishing 
feature of his Improved pad an impervious 
bearing surface of vulcanized rubber or 
gutta-percha. The principal advantage 
claimed for this bearing stnlace was not 
only that It protected the stufiing of the pad 
from animal exudations, and remained 
clean, smooth, and soft, but also that the 
effect of the vulcanized rubber surface wa& 
to prevent galls upon the back of an animal 
working under one of these pads, and that 
the sulphur used In the process of vulcaniza- 
tion had certain curative properties when 
the pads were used upon horses or mule& 
whose backs had become galled when work- 
ing under other pads. His claim w*as for an 
improved pad for harness-saddles, the dis- 
tinguishing feature of which Is an imper- 
vious bearing smrface of vulcanized rubber 
combined with the other portions of the pad, 
substantially as set forth In his specifica- 
tion. 

The answer of the defendant puts In Issue 
the novelty of the invention, and gives the 
names and residences of five different par- 
ties alleged by the defendant to have used 
and sold the substantial and material parts, 
claimed as new, before the invention thereof 
by the complainant's assignor. 

The evidence in the record only proves 
the manufacture and use by the persons 
specified, or some of them, of a saddle pad 
constructed substantially in the same man- 
ner as those described In the complainant'^ 
specification, with a bearing surface of ma- 
terial other than vulcanized rubber or rub- 
ber-cloth. This evidence does not affect the 
novelty of the Invention claimed by Sturges, 
the distinguishing featm*e claimed for which 
was the combination, with such pads as 
were previously made, of a new impervi- 
ous bearing surface of vulcanized rubber. 

Letters-patent of the United States, grant- 
ed to William Leonard on the third day of 
September, 1867, have been introduced in 
evidence, and are admissible as showing the 
state of the art prior to Sturges's invention. 
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Their competency for any other purpose Is 
objected to by the complainant, defendant 
not having given any notice in the answer 
that he should rely upon these letters-patent, 
or the invention described therein, as show- 
ing prior knowledge or use. 

The patent was for ha improvement In 
horse-collars. The patentee described his in- 
vention as relating to the construction of the 
collar, with reference to the employment of 
vulcanized rubber, or its compounds, for the 
bearing surfaces thereof. "The object," he 
states, "of employing the rubber is to pre- 
vent absorption of perspiration from the 
body of the animal by and Into the stuffing 
of the collar, and to obviate the formation of 
permanent wrinkles in that surface of the 
collar which comes In contact with the skin 
of the .animal; and I consider the rubber ben- 
■eficial for the cure of skin galls, by reason 
of the healing influence of the sulphur con- 
tained in the vulcanized material." 

In Leonard's patent, as in the complain- 
ant's, reference is made to a mode of se- 
-curing to the edge of the rubber a strip of 
some stronger material, by which to secure 
the rubber to the remaining portions of the 
pad. It thus appears that the I*eonard pat- 
ont embodies, in the form of a horse-collar, 
substantially, if not identically, the same 
points of Invention which In the complain- 
ant's patent are embodied in the form of a 
harness-saddle pad. 

If this point of defence were open, there- 
fore, to the defendant by the Introduction 
of the Leonard patent, of which no previous 
notice was given in the defendant's answer, 
we might have been compelled to decide that 
the complainant was not entitled to a pat- 
ent for applying a bearing surface of vul- 
canized rubber to that part of a harness 
which* comes in contact with the back of 
an animal, when the same application of 
the same bearing surface for the same pur- 
poses to that part of the harness which 
■comes In contact with the horse's neck had 
been previously patented; for it Is [would 
have been]' difficult to discover any thing 
new and material, either In principle, in 
combination, or in the mode of operation. In 
order to adapt it to its new [and analogous]* 
use. But the Leonard patent Is not set up In 
defence In the answer; the objection to Its 
introduction in evidence was seasonably 
taken, and clearly It cannot be admitted In 
evidence to supersede the invention of the 
assignor to the complainant, as that would op- 
erate as a surprise upon the complainant. 
Howe V. Williams, [Case No. 8,778.] 
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The case of Vance v. Campbell, 1 Black, 
[66 U. S.] 427, relied upon by the defendant, 
decides only that no notice is necessary in 
order to justify the admission of evidence, 
for the purpose of showing the state of the 
art in respect to improvements existing at 
the date of the complainant's invention, in 
the class of articles to which It belongs. 

In reference to the state of the art prior 
to the inventions of Leonard and Sturges, 
the use «f a vulcanized rubber bearing sur- 
face for the pmrposes set forth by Leonard 
and by Sturges was new and patentable. 
Whether the invention of Leonard anticipat- 
ed and superseded that of Sturges is a ques- 
tion not raised by the pleadings In this case, 
and respecting which no competent evidence 
is to be foimd in the record. 

[No use can be made by the court of the 
Leonard patent, in the view entertained by 
the court of the respective inventions de- 
scribed and claimed by Leonard and Stur- 
ges, to limit or define the claim in the Stur- 
ges patent, except one which would render 
the Sturges patent void, by reason of a prior 
invention by Leonard, of all the material 
and substantial parts of the Invention 
claimed by Stm*ges. Such a use of the Leon- 
ard patent the court is not authorized to 
make in this case. If that issue had been 
made in the pleadings, and notice had been 
given to the complainants that the respond- 
ent relied upon Leonard's patent as antici- 
pating the invention of Stiurges, the com-t 
can not know that complainants would not 
have met that issue, if presented, by proof 
that, although Leonard's patent antedated 
the patent of Sturges, the invention of Stur- 
ges antedated Leonard's.]* 

Treating the complainant's patent, as upon 
the evidence In this case the court is bound 
to treat it, as a good and valid patent, it is 
unnecessary to say any thing further upon 
the subject of infringement than that Ex- 
hibit E, one of the saddle pads made by the 
defendant, is so manifestly identical with 
Exhibit D, the saddle pad manufactured un- 
der complainant's patent, that it differs from 
it in no respect, except the addition of an 
elastic loop to attach it to the saddle. 

The defendant's patent, if valid, is only so 
for the combination with the pad of his elas- 
tic loop, as distinguished from non-elastic 
loops previously used. There is no pretence 
that this gives him any right to use the in- 
vention of the complainant, or of any [oth- 
er]' person, to which his elastic band or loop 
may be applied. 

Decree for complainants. 

'[From 5 Fish. Pat. Cas. 353.] 
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Case No. 816. 

AMERICAN SADDLE CO. v. HOGG. 

(Holmes, 177;* 2 0. G. 595; 6 Fish. Pat, Cas. 

67.] 

Circuit Court, D. Massachusetts. OcL 29, 
1872. 

Patents tok Inventions— Acti ox pok Infringe- 
ment— Evidence— Disagiieement OF Counsel 
— Waivee of Objections. 

1. The court will not so far take notice of 
An alleged parol agreement of counsel made 
out of court, as to undertake, where there is 
a coaflict of opinion between the respective 
counsel as to the terms of the agreement, or a 
difference of recollection as to its existence or 
meaning, to decide the question of accuracy 
of recollection or construction. 

2. A waiver of an objection entered on the 
record of a suit in equity, should also be en- 
tered on the record. 

In equity. Petition by the defendant for 
rehearing of a cause in equity betweei* the 
same parties, previously decided in favor of 
the complainant. The grounds on wh^ch the 
petition was based are stated in the opinion. 
Petition denied. 

P. H. Hutchinson, for complainant. 
S. E. Ireson and J. H. Bradley, for defend- 
ant 

SHEJfLEY, Circuit Judffe. The grounds 
of the petition for rehearing are; that the 
court decided that a certain patent, which 
had been granted to one WiUiam Leonard for 
certain improvements in horse-collars (al- 
though introduced in evidence and properly 
In the case for the purpose of showing to the 
court the state of the art), could not be used 
by the defendant to show that the patentee 
was not the first and original inventor of 
any material and substantial part of the 
thing patented; the defendant having given 
no notice of such a defence in his answer, 
or stated therein the name of Leonard as 
patentee, or the date of his patent, and when 
granted, or the names or residences of any 
persons alleged to have had prior knowl- 
edge of the thing patented, or where or by 
whom it was used. 

The defendant alleges further, that he gave 
the complainant a notice In writing, more 
than thirty days before the hearing, that he 
should offer the Leonard patent In evidence; 
and that also, during the time of taking tes- 
timony before the examiner, he produced 
and offered the Leonard patent in evidence; 
and that when objection was made to its 
admissibility on the ground that no such de- 
fence was set up In the answer, and no no- 
tice h.ad been given, the counsel for defend- 
ant claimed that complainant had previous- 
ly agreed "to waive all objections to the ad- 
mission of said Leonard patent in evidence 
for want of notice of the same;" and stated 
that, unless complainant's counsel adhered 
to his former agreement, he should ask to 
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suspend the further taking of testimony In 
the cause until he had moveil the court for 
leave to amend the answer filed in the cause, 
hy pleading the Leonard patent therein; that 
thereupon complainant's counsel renewed his 
agreement not to object to the admission of 
said Leonard patent for want of notice of 
the same; and that, upon the said agree- 
ment being so made and renewed, the tak- 
ing of said testimony was continued. 

At the hearing of the cause the objection 
was Insisted upon; and it appeared by the 
report of th.e examiner to have been d\ily 
taken and insisted upon when the testimony 
was produced before the examiner; nor was 
any record made of any waiver of the same, 
or agreement to waive the objection, at the 
hearing. When the objection was insisted 
on at the hearing, defendant's counsel insist- 
ed on the admissibility of the evidence, but 
did not then claim or state to the com:t that 
any agreement existed to waive the objec- 
tion, nor claim that he was surprised by the 
objection being taken. Counsel claims to 
have forgotten at the hearing the fact that a 
written notice had been given, but does not 
claim to have forgotten the verbal agree- 
ment which he now contends was made at 
the time testimony was produced before the 
examiner. 

By reference to the letter of defendant'.s 
counsel of Jan. 27, 1871, it will be seen that 
no notice Is therein given of any intention to 
introduce the Leonard patent in evidence as 
proof of prior invention; and, in fact, th.e 
letter does not In any respect comply with 
the provisions of the statute in relation to 
notice of prior knowledge or use, or with the 
practice at that time In courts of equity, 
requiring like notice in equity proceedings. 

The defendant's case for a rehearing must 
.therefore depend entirely upon his claim that 
there was a verbal agreement between the 
counsel that complainant's counsel would 
waive his objection to the use of the patent 
In evidence, based upon the want of any al- 
legation in the answer or otb.er notice of 
such a defence. 

The record in the cause shows that the 
objection was not waived, but Insisted upon, 
when the evidence was offered before the 
examiner. Coimsel for defendant offers 
affidavits tending to show that such an 
agreement was made; complainant's coun- 
sel introduces his own affidavit that be nev- 
er made any agreement to waive the objec- 
tion, and never intended to waive it, and 
never did waive It. 

The court wIU not so far take notice of 
parol agreements of cotmsel, made or al- 
leged to be made out of com-t, as to under- 
take, when there is a conflict of opinion be- 
tween the respective coimsel as to the terms 
of the agreement, or a difference of recollec- 
tion as to its existence or meaning, to de- 
cide the question of comparative accuracy 
of recollection or construction, and deter- 
mine, first, whether such a parol agreement 
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existed; and, secondly, what were its terms; 
and, thirdly, whetb.er the court would en- 
force It against the objections of counsel 
or parties. 

Especially in a case iilie the present, where, 
If such an agreement to waive the objection 
was made at the hearing before the exam- 
iner, it was in the power of the parties, and 
it was their duty, to have the waiver en- 
tered upon the same record on which the 
objection appeared. But with the full knowl- 
edge that the record showed the objection 
would be insisted upon, counsel proceeded 
to put on record the testimony objected to, 
without any record of any waiver of, or 
agreement to waive, the objection. The ob- 
jection was insisted on at the hearing of the 
cause, and no application was made then 
for delay, or any intimation given to the 
court that counsel were surprised that an 
objection was insisted upon, which the print- 
ed record, which had long been in the hands 
of counsel, nouned the counsel would be 
raised at the hearing. Under such circum- 
stances, it is too late for an infringer to 
ask to have the case reopened to allow him 
to interpose a defence which he did not set 
up in his answer, and to give the requisite 
notices. A patentee is entitled to the pre- 
sumptions arising from the grant of bis 
patent; and in general, where infringers re- 
ly upon a defence which attacks the validi- 
ty of the patent itself, they should be appris- 
ed of that defence themselves, and give the 
patentee notice of it before the hearing of 
the cause. Motion for rehearing denied. 



Case No. 317. 

AMERICAN SHOE-TIP CO. v. NATIONAL 
SHOE-TOE PROTECTOR CO. 

[2 Ban. & A. 551;* U O. G. 740.] 

Circuit Court, B. New Jersey. March 27, 
1877. 

Patents for Inventions— Action tor Infringe- 
ment—Injunction ~ Reasonable Doubt as to 
Validity — Pbiohitt — Reissue — Disclaimer. 

1. Where an application for a preliminary in- 
junction is founded upon long public acqui- 
escence in the complainant's patent, and on ad- 
judications in other courts in favor of its va- 
lidity, the existence of these facts is, prima 
facie, a sufficient reason for the court to grant 
an injunction pending the litigation, only in 
those cases where the infringement is palpable. 

2. But, if any reasonable doubt exists as to 
the validity of the patent, and where the de- 
fendant is acting under the authority of another 
patent, the court should not grant an injunction 
until after the examination and decision in re- 
gard to the claims of the conflicting patents, 
upon the merits of the case. 

[See Crowell v. Harlow, Case No. 3,444; 
Burleigh Rock-Drill Co. v. Lobdell, Id. 2,166.] 

3. Priority having been declared in favor of 
the invention described and claimed in the com- 
plainant's patent, in an interference proceeding 

^[Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



with the inventor of the invention described and 
claimed in the patent under which the de- 
fendants act: ffeld, that after long public ac- 
quiescence as was shown in this case, it is too 
late to open the inquiry as to priority on a mo- 
tion for a preliminary injunction. 

4. A patent may be reissued so as to in- 
clude features of the invention disclaimed in 
the orijiinal, where the disclaimer was the re- 
sult of an error or mistake on the part of the 
patent office. 

[See Poppenhusen v. Falke, Case No. 11,279.) 

[In equity. Bill by the American Shoe-Tip 
Company against the National Shoe-Toe Pro- 
tector Company for infringement of patent 
No. 26,329. Heard on motion for prelim- 
inary injunction. Motion granted.] 

Dickerson & Beaman, for complainant 
George Hardhig, for defendants. 

NIXON, DIstriot Judge. The application in 
thia»case Is for a preliminary injunction; and 
it is founded upon long public acquiescence 
In the complainant's patent, and on adjudi- 
cation in other courts in favor of Its validity. 
The existence of these facts is, prima facie, 
a sufficient reason for the court to interfere, 
by the Injunction, pending the litigation, only 
in those cases where the infringement is pal- 
pable. If any reasonable doubt exists upon 
that point, and ejipeciaUy if the defendant 
is acting under the authority of a patent, 
there should l>e no interference by the court 
until after the examination and decision in 
regard to the claims of the conflicting pat- 
ents, upon the merits of the case. 

Much controversy was had on the argument 
concerning the scope of the invention owned 
by the complainant. The original patent. No. 
26,329, was for a new article of manufacture, 
and was granted to James M. Allen, the as- 
signee of Newm;m Silverthora. the Inventor, 
on the 29th of November, ISTiO, for an "im- 
proved boot and shoe tip." In the specifica- 
tion and claims it was limited to a shoe-tip 
made of manufactured rubber or gutta-per- 
cha. The inventor expressly disclaims leath- 
er tips or metallic tips, and he enters Into a 
long argimient to show why the rubber tips 
are different, and how they are superior. "I 
am aware," he says, "that the leather tips 
have been known and used for a long time; 
and that metalUc tips have been made and 
patented. I lay no claim to either of these 
things. I make a tip that is more ornamental 
than the leather, which it resembles very 
much, and much more durable than leatlier. 
Both the leather and the metal are difficult 
to crimp, fashion, or form, so as to make a 
neat covering for the toe of the shoe, ^ut 
the prepared rubber may be moulded, 
fashioned or formed with great care and per- 
fection, and with a finish equal to the best 
patent leather. So also may the gutta-percha 
be moulded into form, the nature of the ma- 
terials of which my tips are composed be- 
ing such that it can be readily put into any 
form or shape, and retain its enduring prop- 
erties, while tliey admit of a high degree of 
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poUsb, that adds greater market value to 
the shoe than the leather or metal tips do. 
'Patent leather,' as it is termed, is exceeding- 
ly difficult to crimp or tree into Lhape 
lor a boot or shoe tip; but a prepared rubber 
or gutta-percha tip can be moulded or 
formed into the required shape with the 
greatest facility, and finished to bear the 
greatest resemblance to patent leather, while 
it is nmcb cheaper, more endurable, and much 
more readily secured to the boot or shoe — 
tlius, in every essential making a better arti- 
cle than either the leather or metal tips here- 
tofore used." The complainants insist, that 
notwithstanding this broad disclaimer of 
leather and metal tips, the invention of 
Silverthom, in fact, covers them, and that 
the disclaimer was the result of a mistake 
or error in the officers of the patent office, 
wliich was subsequently corrected. 

It appears from a record submitted oik, the 
argument, that on the 10th of May, 1856, 
Silverthorn filed a caveat in the confidential 
archives of the office, claiming that he had 
"made certain improvements In the mode of 
constnicting boots and shoes," and was then 
"engjiged in making experiments for the per- 
fecting the same, preparatory to his applying 
for letters patent therefor." He therein de- 
scribes the nature of his invention to consist 
— "In providing the upper on the toes of 
boots and shoes with fenders of copper, 
brass, India-rubber, gutta-percha, or any 
other substance, for the purpose of protect- 
ing against grasses, etc, cutting or wearing 
out the uppei-s on the toes of boots and 
shoes, which fender is required to be made 
BO as to fit upon the toe, previous to putting 
on the outsole, and to extend beneath the 
outsole far enough to receive the pegs, which 
are to fasten it on, etc." He claimed as his 
invention: "The application to the toe of 
boots and shoes, in the manner" therein "de- 
scribed, of any substance that would protect 
the upper from being cut or worn out by the 
long grasses, etc., as herein described." 

With this caveat pending, on the 16th of 
December following, one George A. Mitchell 
filed an application for letters patent for a 
metallic tip. After describing the mode of 
making and attaching it to the boot and shoe, 
he claimed as his invention: "The applica- 
tion of a thin plate to the toes of children's, 
boys', and men's boots and shoes, so as to 
prevent them from wearing out; using for that 
purpose the aforesaid metal, or compounds, 
or any other, substantially the same, which 
will produce the Intended effect" 

An interference being declared between 
them, a large amount of testimony was 
taken, and the commissioner of patents, on 
the 6th of November, 1857, decided in favor 
of the priority of the Mitchell invention, 
and granted to him letters patent for the 
same. Silverthorn then withdrew his appli- 
cation, with the condition, however, annex- 
ed, that he should not be debarred at any 
future time from testing the validity of the 
iFED.CAS. — iQ 



patent granted to Mitchell. On the 7th of 
December, 1858, Mitchell, having surrender- 
ed his patAit, obtained a reissue with an 
additional claim for the metallic tip, de- 
scribed in his specification as a "new article 
of manufacture." On the 13th of July, 1850,. 
the application of Silverthorn was renewed, 
limiting the claim to a shoe-tip of india-rub- 
ber or gutta-percha, disclaiming the metallic 
tip; and the above-recited letters patent No. 
26,329, dated November 29th, 1859, were 
issued to James M.* Allen, his assignee. On 
the 12th of December, 1860, Mitchell surren- 
dered his reissue patent, and applied for a 
reissue thereof under the broad claim for a 
protecting tip of any materials for the toes 
of boots and shoes. The commissioner al- 
lowed the claim, and ordered the reissue, 
but, before it was taken from the patent 
office, Sllverthom's assignee surrendered his 
patent, and on the 14th of February, 1861, 
applied for a reissue, with a daim as broad 
as Mitchell's, and in direct conflict there- 
with. 

An interference being again declared, the 
controversy between the applicants went 
from the examiners to the commissioner, 
who again decided in favor of Mitchell. The 
assignee of Silverthom appealed to the su- 
preme court of the District of Columbia. 
[Silverthorn's Assignee v. Mitchell, Case No. 
12,859.] The court, on the 4th of August, 
1862, by Chief Justice Dunlop, reversed the 
decision of the commissioner of patents, and 
held (1) that the two surrenders and appli- 
cations for reissues opened the claims of 
both parties for re-examinatlon, as If they 
had been original applicants, and enabled 
the former errors in the patent to be correct- 
ed; (2) that Silverthom was the original and 
first inventor of the Invention claimed; (3) 
that the design of congress in authorizing a 
reissue was to confer on inventors the full 
benefit and extent of their whole invention; 
and (4) that the assignee of Silverthom 
should have reissued to him the letters pat- 
ent for the fihoe-tip, as claimed. 

A reissue was accordingly made on the 2d 
of September, 1862, to George Goodyear, 
who has become the assignee of Allen In 
letters patent No. 1,339, which, being assign- 
ed to -the complainant corporation, was again 
surrendered and reissued August 4, 1868, by 
letters patent No. 3,070. The patent expir- 
ing November 29, 1873, the commissioner ex- 
tended the same, and the suit Is brought on 
these extended letters patent. Having de- 
scribed the invention. In the specification of 
the last reissued patent, it Is stated: "That 
the daim of the invention is not confined to 
the particular material of which the tip is 
or may be made; nor yet to the manner or 
process by which the same is or may be pro- 
duced or applied, but what Is claimed as the 
Invention of the said Newman Silverthorn is, 
a formed tip, substantially as described, as 
an article of manufacture." 

The controversy between Silverthorn and 
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Mitchell as to the priority of Ihe invention of 
the boot-tip generally, as an article of manu- 
facture, closed more than fourteen years ago, 
and, so far as the knowledge of the court 
extends, the public has generally acquiesced 
in the decision in favor of Silverthorn. It is 
too late to open the inquiry on a motion for 
a preliminary injunction, and if the shoe-tip, 
as an article of manufacture, which the de- 
fendants acknowledge to have made and 
eold, infringes the claim of the Silverthorn 
patent, a prima facie case is revealed that 
warrants and demands the interference ot 
the court until the final hearing. 

The defendants frankly produce the article 
of which complaint is made, and describe 
the process of manufacturing It 

It is a very ingenious and useful contriv- 
ance, and it has some features, I am Inclined 
to believe, which render it more valuable 
than the complainant's device. But it is 
a formed shoe-tip, nevertheless, and is an 
article of manufacture made and sold sepa- 
rate from the shoe. It is a toe-protector, 
and although it does not cover the upper 
leather of the boot, it is inverted and fasten- 
ed around the toe, substantially as the com- 
plainant's tip, and performs the same useful 
functions of protecting it against wear. I 
do not see how It can be used without in- 
fringing the central idea of the complain- 
ant's patent, to wit, the protection of the 
toe of the boot or shoe; and although It 
may be an improvement, it Is nevertheless an 
infringement; and an injunction must be or- 
dered to restrain the defendants until the 
further order of the court, and it is ordered 
accordingly. 

[NOTE. So far as ascertained, this patent 
has not been involved in any other reported 
■cases prior to 18S0.] 
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ED STATES STEAM GAUGE CO. v.) 

ISee United States Steam Gauge Co. v. Amer- 
ican Steam Gauge Co., Case No, 16,794.] 
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AMERICAN STEAMSHIP CO., (KIRKPAT- 
RICK V.) 

rSee Kirkpatrick v. American Steamship Co., 
Case No. 7,846.] 



AMERICAN STEAMSHIP CO., (COSl'ELr 

LO T.) 

rSee Costello v. American Steamsliip Co., Case 
"■ No. 3,263.] 
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No. 7,877.] 
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Dressing Mach. Co. v. American Tool & 
Mach. Co., Case No. 302.] 

AMERICAN TRANSP. CO., (KING v.) 
[See King v. American Transp. Co., Case No. 



AMERICAN STEAMSHIP CO., (DOUGH- 
ERTY V.) 

fSee Dougherty v. American Steamship Co., 
^ Case No. 4,023.] 
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UNION TEL. CO. v.) 
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Case No. 318. 

In re AMERICAN WATERPROOF CLOTH 

CO. 
[1 Ben. 526; 3 N. B. R. 285, (Quarto, 74.)]* 
District Court. E. D. New York. Oct, 1867. 

Appoiktment of Trustees by Creditors— Pkac- 
TicE on Moving Confirmation. 

Where creditors of a bankrupt had adopted 
a resolution appointing trustees under section 
forty-three of the bankruptcy act, the con- 
firmation of which was opposed; Held, inat tbe 
parties desiring the contirmation of the reso- 
lution were the moving parties, and^ should 
serve their papers on the opposing parties that 
they might answer them. 

In bankruptcy. In this case, the creditors 
had adopted a resolution, under section 
forty-three of tlie banlcrupt act, appointing 
trustees, and the matter of confirming the 
resolution came up before the court. Some 
of the parties interested contested the con- 
firmation of the resolution, and the auestion 
of the practice in such a case was discussed. 

BENEDICT, District Judge, held that the 
parties desiring the confirmation of the reso- 
lution should be considered the moving par- 
lies, and directed that they should, within 
a week, file and serve such papers as they 
saw fit in support of their motion, and that 
the opposing parties have two weeks to file 
and serve papers in opposition thereto. 

^[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Case No. 319- 

AMERICAN WHIP GO. v. LOMBARD. 

[4 Cliflf. 495;^ 3 Ban. & A. 598; 14 O. G. 900.] 

Circuit Court, D. Massacliusetta. Oct. 9, 1878. 

Patents pok Inventions — Infringement — Equiv- 
alent Fou Combination — Machine fok Shap- 
ing Whip Stocks. 

1. Patent No. 53,003, to L. Hull, for gauge- 
lathe, and reissue of same, No. 7,262, construed 
and sustained. It is now well settled that the 
patentee or owner of a patent for a combina- 
tion is as much entitled to equivalents as the 
patentee or owner of any other class of inven- 
tions. By an equivalent, in such a case, it is 
meant that the element or ingredient substi- 
tuted for the one withdrawn performs the same 
function as the other, and that it was well 
kno\vn at the date of the patent in question 
as a^ proper substitute for the one omitted in 
the patented combination. 

2. The invention, consisting chiefly in the 
combination, in a machine for shaping whip- 
stocks, of a holding and feeding mechanism, 
with revolving cutters having their axis of ro- 
tation at right angles, or nearly so, to the axis 
of the stocks, and of guides for directing and 
controlling the action of the cutters, as de- 
scribed in the specification and shown in the 
drawings, is infringed by a machine in which 
numerous ISades are substituted for the burrs 
of the patentee, and where a formal change 
merely is made in the clamping and advancing 
mechanism by combining the two in one appara- 
tus instead of performing the operation by two 
separate devices. 

In equity. Bill In equity upon the alleged 
Infringement of reissued letters-patent No. 
7,262, dated Aug. 15, 1876, to the complain- 
ant, as assignee of Liverus Hull, for improve- 
ment in gauge lathes. The original patent 
was No. 53,003, and was dated March C, 1806. 
[Decree for complainant for an account and 
for an injunction.! 

Gillett & Stevens aaad S. J. Gordon, for 
complainant. 

Brief of S. J. Gordon. 

The view the complainants take of this in- 
vention and patent Is, that inasmuch as, ac- 
cording to the state of the art, this invention 
was the first of its kind, which is not contro- 
verted, to embody successfully any holding, 
guiding, and reducing devices to round whip- 
stocks, Hull's patent covers all holding, guid- 
ing, and reducing devices, acting together 
substantially as his devices act together, and 
effecting the same result Or, in other words, 
that under a patent holding such, a place in 
the art to which it bdongs, it is of no man- 
ner of importance whether the clamping de- 
vices to hold the whip-stock are of one form 
or another, so long as the stock is held; or 
whether the advancing and rotating devices 
are of one or another description, so long as 
they do advance and rotate the whip-stock; 
or whether the guides are of the same pat- 
tern or not, so long as they do guide and 
present the whip-stock propCTly to the cut- 
ters; or whether the cutters are burrs or 

'[Reported by William Henry CliflEord, Esq., 
nnd here reprinted by permission.] 



blades or files, especially If they act alike, 
to scrape "off fine particles of rattan and 
whalebone," for it must be remembered it 
will not do to shave or whittle whalebone 
when advanced and rotated simultaneously 
in a machine. Mr. Hull says: "I have tried 
it many times and seen it tried by others, 
but in every case it was a total failure to 
accomplish any good result" Upon examin- 
ing the Lombard or defendant's machine, it 
is found, and the testimony of all the expats 
and parties is in substantial accord on this 
point, that it contains and is dependent fc«r 
its success upon its clamping or whip-stock- 
holding devices, its advancing and rotating 
devices. Its guiding and reducing devices. 
Those effects have all to be produced by his 
mechanism to get the desired result, just as 
Mr. Hull had to produce tiiem by his mechan- 
ism,— no more and no less. Mr. Lombard 
imew all about Hull's machine, was familiar 
with it, as was every one engaged in whip- 
manufacture in Westfleld for the last eight 
years. He was alive to the manufacturing 
advantages which the old and leading com- 
pany in that business had long possessed by 
using Hull's patented invention. If a rival 
machine could be built that did not interfere 
with the Hull patent, it would place other 
companies on a par with the complainants, 
and be likely to bring a handsome return 
to its Ingenious constructor. As before said, 
Lombard had to take the precise steps of 
holding, presenting, advancing, revolving, and 
reducing, that Hull had taken. His problem 
was to take them, if iM)ssible, by different 
mechanical devices— by equivalent devices- 
getting as far away from Hull as he could, 
but producing the same effects. How does 
he do it? What differences of construction 
has his ingenuity been able to devise? He 
must rotate his cutters; he must use two 
cutters set as Hull's are; he must have 
guides; he must advance the whip-stock; he 
must rotate the whip-stock; he must clamp 
or hold the whip-stock to advance, rotate, 
and present it to the action of the cutters. 

It is all summed up In this: He makes 
changes in two of those necessary devices,— 
the cutters and the clamps. Instead of burrs 
to scrape off the enamel of the rattan and 
the whalebone, he uses one hundred and 
twenty blades that act as burrs to scrape It 
off, the same things Hull used before he 
adopted burrs, and discarded as inferior. It 
Is not necessary to enlarge upon that The 
work and finish of the blades are coarser and 
less perfect. They are a mere evasion— the 
substitution of one common and well-known 
wood-working implement for another. The 
refuse, made by Hull's biurs and Lombard's 
one hundred and twenty blades. Is hardly 
distinguishable. Far more cunning was the 
evasion of the clamping and advancing mech- 
anisms by combining them in one; by mak- 
ing the rotating damps also advance the 
stodJL— that is, making the clamps carry alon^ 
the stock. One device is made to do two 
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things, instead of having the two things done 
by separate instruments. Hull clamps his 
stock to a carriage, and moves the carriage. 
Lombard makes the clamps also serve as 
the propelling instrumentality. The fallacy 
of thinking a beneficent patent can be so es- 
caped is here; not in knowing or not remem- 
bering what an invention is. It Is not the 
precise, particular, defined mechanical in- 
strumentalities that co-act In the result, for 
they may be embodied in a hundred forms; 
but it is the grand Id^i, the underlying prin- 
ciple, in obedience to which the mechanical 
instrumentalities act. Mr. Hull's invention 
was not conical burrs, or travelling carriage, 
or confining damps, or revolving gears. But 
It was the comprehension of the steps to be 
taken to round a whip-stock by machinery; 
conceiving the plan to take mechaniailly 
those steps, one by one, or together, :is ne- 
cessity demanded. "When those Jiad been 
conceived and completely projected in his 
mind, the invention was made; and no mat- 
ter in what form it was reduced to practice, 
no matter which of the various mecuimieal 
means, familiar to the craft, his taste or ex- 
periments led him to select in embody Sag his 
Invention, it would not change it It is just 
as much within the broad plan or principle 
upon which the machine is constructed, 
whether the whip-stock to be operated upon 
Is fixed between two points, and then the 
points progressed, while tlie stock is revolved 
and its surface regiJarly reduced, or whether 
the stock, after being fixed between the 
points, is pushed along over them, or by 
them, while it is revolved, and its surface re- 
duced. Both alike present it fitly to the re- 
ducing mechanism— which is the great tliiug 
to be done, the consummation of the details. 
If Mr. Hull occupied Lombard's place in the 
art, and was a mere alleged improver on 
prior patentees, it would be different. Tlien 
he would be held to his devices; f.vr the 
whole scope of his invention would be foimd 
In his devices. But Mr. Hull was the founder 
of the art of rounding whip-stocks by ma- 
chinery, as Blias Howe, Jr., was of sewing 
by maciiinery, between whose case and that 
of Mr. Hull's there Is a striking parallelism. 
Both had an old, abandoned, worthless, im- 
practicable machine, or attempt ait a ma- 
chine, made before they began, set up by in- 
fringers to rob them of the honor and profit 
of their achievements. Both required hold- 
ing mechanism, advancing mechanisms, and 
mechanisms to operate upon fabrics, and in 
both cases those operations were the all-es- 
eential, the vital, salient featm*es of the in- 
ventions. Both clamped the fabrics to be 
operated upon to a carriage, and then pro- 
pelled that carriage. The successors of 
Howe liberated the fabric from the carriage, 
and made the clamps feed the fabric. The 
successor of Hull has done just that— liber- 
ated the whJp-stock from the carriage, and 
made the clamps feed it along. But there 
was a vast difference in the results of the 



<aianges made by their respective successors. 
The improvei*s upon Howe put his invention 
into almost every house on the face of the 
globe. The Improver upon Hull has not prac- 
tically advanced the art at all. The follow- 
ers of Mr. HoTve fought desperately to escape 
his patent upon just that ground, that they 
did not hold and carry as he did. But court 
after court, beginning here, said No, gentle- 
men, that will not do; you damp and carry, 
and you must clamp and carry, or you can 
never make a seam; and, therefore, you are 
within the sweep of the great prindple he 
conceived and worked out Your pieces of 
metal may be different from his, but meas- 
ured by what they do, their purpose and aim, 
and they are embraced by his discovery, be- 
cause without some mechanical devices to 
perform these functions, nothing can be ac- 
complished; and the first organizer of a ma- 
chine to do what machinery never did before 
covers all mechanical devices and equivalents 
that take his steps to his result 

Hezekiah Lombard, respondent, pro se. 

The bill Is brought upon reismed patent 
granted to the complainants as assignees of 
Liverus Hull, for a new and useful machine 
for dressing whip handles or stocks, alleg- 
ing an infringement of the same by the de- 
fendant, and praying an injunction and an 
account of damages. The answer denies any 
infringement of said patent, and alleges that 
said Liverus Hull was not the inventor of 
the Improvement In gauge lathes described 
and claimed in said letters-patent, and that 
the alleged invention of said Hull was known 
and used by John O. Griffin, James P. Whip- 
ple, and others, before the time of the al- 
leged invention of said Hull. The complain- 
ants produce John Boyd Eliot, a mechanical 
expert, who affirms that the first two daims 
only of their patent are infringed by the 
defendant. A model of a machine Is Intro- 
duced by the defendant, which John O. Grif- 
fin and James P. Whipple affirm to be a 
correct representation of a machine made 
and used by them previous to 1860, six or 
eight years before the invention of Liverus 
Hull. Said machine does not contain all the 
devices of the HuU machine, but contains all 
the devices referred to in the first two claims 
of the complainants' patent and substantially 
In the same combination. The evidence 
shows that the damps in the Sacket machine 
are substantially the same and combined the 
same, with the same device and for the same 
purpose as in the HuU machmes. That the 
guides for holding the stock are substantially 
the same, and for the same purpose, and in 
the same combination with cutters and 
damps as In the Hull machine. That the 
cutters are substantially the same and In the 
same combination with the same devices as 
in the Hull machine. And the evidence 
shows that there are no clamps in the ma- 
chines used by the defendant substantially 
like the clamps described in the complain- 
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ants* patent, and claimed In the first and 
second claims thereof, nor no damps what- 
ever. And the evidence further shows that 
the clamps In the complainants' patent are 
only fastenings to hold the whip to the ro- 
tating mandrels, and have no other office 
or use. The evidence shows further that the 
feed rollers In the machines used by the de- 
fendant perform the office of rotating the 
whips and carrying it In the direction of Its 
length without any carriage and without 
moving with the whip. That they do not 
operate as clamps. That they are not ad- 
justable for the same purpose as the clamps 
in the complainants* patent That they are 
not adjustable at all. That the feed rolls 
have no function whatever that the clamps 
have. That there are no cutters in defend- 
ant's machine whose axis of rotatiop is at 
right angles to the stock, or substantially 
so, nor that have substantially the same ac- 
tion on the stock, or perform substantially 
the same office in dressing the stock as the 
cutters do and are claimed to do and have 
in the complainants' patent That there are 
no guides In the defendant's machine for 
firmly holding the stock in one position rela- 
tive to its axis whilst being dressed by the 
cutters, nor for any other purpose for which 
the guides In the complainants' patent are 
specified to be nsed for. That the evidence 
further shows that there are no guides need- 
ed in the defendant's machine for the same 
purpose as described in the complainants' 
patent; that the guides used In the defend- 
iint's machines are for another and different 
purpose and have different functions from 
those used in the complainants' patent That 
the state of the art at the time of the said 
Invention, was such that the patentee is not 
entitled to the principle. That the complain- 
ants' patent Is for a combination. 

CLIFFORD, Circuit Justice. Power to 
grant letters-patent is conferred by an act of 
congress, and when that power has been 
lawfully exercised and a patent has been 
duly granted, It Is of Itself prima facie evi- 
dence that the patentee is the original and 
first Inventor of that which is therein de- 
scribed and secured to him as his invention. 
Defective patents may In certain cases be 
surrendered and reissued for the same in- 
vention In a corrected form, and when that 
is done In conformity with the requirements 
of law, the same prima facie presumption 
arises In favor of the patentee as that which 
arose in his favor from the original patent 
before It was surrendered. Sufficient ap- 
pears to show that the assignor of the com- 
plainants became and was the inventor of 
a new and useful Improvement in gauge 
lathes, and that letters-patent were granted 
to him, as such Inventor, for the same; that 
the patentee, for due cause shown, surrendered 
the original patent, and that a new patent, 
with an amended specification, was subse- 
quently Issued to the complainants for the 
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same Invention, which is the subject of xhe 
present controversy. Service was made, and 
the respondent appeared and filed an answer. 
Such defences only as were pressed at the 
argument wUl be noticed, of which the fol- 
lowing are the most material;— 

1. That the assignor of the complainants 
was not the original and first inventor of the 
patented Improvement 

2. That the charge of Infringement Is not 
proved, that the respondent never made, 
used, or sold the patented improvement, and 
never In any way infringed the rights of the 
complainants under their patent 

Applicants for a patent are required by the 
patent act to give a short title or descrip- 
tion of the invention or discovery, correctly 
Indicating its nature and design, and pur- 
suant to that requirement the original paten- 
tee stated In the specification that he had in- 
vented a new and useful machine for dress- 
ing whip-handles or stocks, or other articles 
of a like nature, adding thereto that the ob- 
ject of his invention was to properly round 
and shape the handles or stocks of whips, and 
other articles of like character. 

Important explanations are superadded 
substantially as follows: that to accomplish 
the work correctly, the stock must travel 
longitudinally towards the cutting devices, 
or vice versa, in order that the material re- 
moved from the stock may be stripped or 
cut lengthwise of the same instead of around 
it, or transversely, so that the surface of the 
stock will be left smooth; and he adds that 
the proper form or shape must be given to 
the stock at the same time that its surface 
is being finished, and consequently that the 
cutting apparatus must be controlled by a 
guide corresponding to the taper or form of 
the stock or handle of the whip. Preced- 
ing, as those explanations do, the statement 
of the claims of the patentee, they show in 
concise terms the true nature and character 
of the organized machine, and it is obvious 
that he Intended by those explanations to 
illustrate In a general way the mode of 
operation by which the several devices, when 
combined, will accomplish the described new 
and useful result 

Strong support to that proposition is 
found in the paragraph which follows those 
explanations, in which the patentee states 
that the invention consists chiefly in the com- 
bination of a holding and feeding mechan- 
ism, and revolving cutters having their axis 
of rotation at right angles, or nearly so, to 
the axis of the stock, meaning the whip- 
handle to be rounded and shaped, and the 
described guides for controlling the action 
of the cutters, meaning the described cut- 
ting apparatus of the machine, as fully ex- 
plained in the specification and drawings. 
Machines of the kind muBt of course have a 
frame of a suitable form to support the other 
parts of the machine, as shown in the draw- 
ings. The machine in this case has a car- 
riage mounted upon the frame, the carriage 
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being an-anged to travel on guides or rails, i 
for tlie purpose of giving a longitudinal mo- 
tion to the stock. Standards are also mount- 
ed upon the carriage for supporting the man- 
drels which hold the stock in proper position 
to be guided to the cutters. 

Devices of the kind for holding the stock 
are indispensable, and the specification 
shows that they are rotated by suitable gear- 
ing in such a manner as to keep the stock 
constantly revolving while it is under the 
action of the cutting apparatus. Means of 
attacliing the stock to the mandrels are also 
shown, which is accompanied by clasping 
each end between a pair of levers, pivoted 
on a device called a head, mounted on the 
inner ends of the mandrels, which serves as 
a fulcrum to the levers and also causes them 
to revolve. Between the outer end of each 
pah: of the levers there Is arranged a cone, 
which can be longitudinally adjusted by a 
screw formed on the mandrels in a way to 
spread or release the outer ends of the le- 
vers, so as to close or open their inner ends, 
between which the opposite ends of the stock 
fu-e Iield in proper position to the cutters. 
Suffice it to say, without entering further 
Into the details, that every element of the 
machine, and its mode of operation, is given 
in the specification, confirming the remarks 
previously made, that the invention consists 
in the combination of the described mech- j 
anism for rounding and shaping stocks or | 
handle for whips, or other articles of a i 
like nature, including the described holding 
and feeding mechanism, together with the 
cutting apparatus, having its axis of rota- 
tion at right angles, or nearly so, to the axis 
of the stock, with the described guides for 
controlling and regulating the action of the 
cutters with theh* entire apparatus, as shown 
in the specification and drawings. 

Five claims are annexed to the specifica- 
tion, the first two of which only will be re- 
produced, as it is not now claimed that the 
other three have been infringed:— 

1. The combination, in a machine for shap- 
ing whip-stocks, of two rotating and ad- 
justable clamps for holding the whip-stock, 
with revolving cutters, whose axis of rota- 
tion is at right angles to the axis of the 
stock, substantiaUy as described for the ol>- 
ject set forth. 

2. The combination, in a machine for shap- 
ing whip-stocks, of revolving cutters, the ad- 
justable and rotating damps for holding and 
revolving whip-stocks, and the guides 
through which the stock is passed for firmly 
holding the stock while being dressed by 
the cutters as described. 

Whip-handles or stocks are constructed in 
the rough before they are in a suitable con- 
dition to be dressed and smoothed, or 
rounded and shaped, by the machine de- 
scribed in the complainants* patent, which 
is true, also, of the whip-stocks manu- 
factured by the respondent. 

Dndressed whip-stocks of the kind in con- 



[1 Fed. Cas. page 726] 

troversy are described by the respondent 
as composed of eleven pieces, as follows:— 

1. A middle piece of wood, or rattan, called 
a wedge, to which is attached a spike at 
one end and a piece of whalebone at the 
other. 

2. On this central core, or wedge, are laid 
four other pieces of rattan called sidings, 
which are half round, with one edge planed 
off so as to allow them to fit the wedge or 
centre piece. 

3. Then there are four other pieces of rat- 
tan called chinks, shaped so as to fit the 
pieces of siding, to fill up the crevices be- 
tween the siding pieces, and make the 
handle large enough for a whip-stock. 

4. All these pieces being thus prepared, 
they are then glued or cemented together 
before the stock is in a suitable condition to 
be dressed and finished in the machine. 

Stocks of the kind are composed of rattan, 
whalebone, and glue, besides the spike at 
butt-end. When constructed in the rough 
they are not fit for the market. 

Four things are required of the machine 
in order to dress the rough stock, and make 
it salable as a finished article:— 

1. It must have means for holding the 
stock during the operation of dressing the 
article. 

2. It must have means of advancing and 
rotating the article at the same time. 

3. Means of guiding the rough article miist 
be furnished, so as to preserve its shape dur- 
ing the operation. 

4. It must have a cutting apparatiis, to 
reduce the circumference of the rough article 
from butt to tip, as It is advanced and ro- 
tated. 

By referring to the specification, It appears 
that the patentee adopted for holding de- 
vices two standards, to support two man- 
drels having a pair of levers which clasp- 
each end of the whip-stock. Having devised- 
means to hold the article, his next step was- 
to provide an apparatus to advance the stock 
and cause it to rotate at the same time,^ 
which he accomplishes by a carriage travel- 
ling on rails and by a gearing causing the 
mandrels to revolve as the apparatus ad- 
vances. Two notched plates are provided 
for guiding devices, sliding upon each other, 
so that when the stock is in the notches of 
the plates and between them, "they dose 
upon the stock, and steady it under the cut- 
ting action." Two upright revolving steel 
burr-cylinders are provided as reducing de- 
vices, and it must be admitted that they are 
admirably adapted to the accomplishment of 
the function, without risk of injury even ta 
the most slender part of the stock. 

Argument to show that the patented in- 
vention is one of merit and of a highly use- 
ful character is quite unnecessary, as the re- 
marks already made are amply sufficient to- 
demonstrate that proposition to every im- 
partial and well-informed mind; but it must 
be remembered that it Is not a patent for 
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the result, nor can it receive a construction 
which will shut out all other Improvements. 
None of the elements or devices of the pat- 
ent are claimed, nor do either of the claims, 
which it is alleged the respondent has In- 
fringed, warrant the construction that the 
original patentee was the original and first 
Inventor of the entire machine. Instead of 
that, hoth the first and the second daims 
plainly proceed upon the ground that the 
Invention is for a combination of old ele- 
ments, and the words of the specification 
afford persuasive and convincing proof that 
such is the true theory of the patent, wheth- 
er the question is tested by the specification 
or the claims which it is alleged have been 
infringed. Viewed in the light of these sug- 
gestions, it is clear that the invention con- 
sists chiefly in the combination of a holding 
and feeding mechanism, with revolving cut- 
ters, having their axis of rotation at right 
angles, or nearly so, to the axis of the stock, 
and of guides for directing and controlling 
the action of the cutters, as described in the 
specification and shown in the drawings. 

Suppose that is so, still it is contended by 
the complainants, and well contended, that 
the patentee or owner of a patent for a com- 
bination Is as much entitled to equivalents 
as the patentee or owner of any other class 
of inventions. Doubts at one time existed 
as to the correctness of that proposition, 
but It is now well settled in accordance 
with the views of the complainants. Gould 
V. Rees, 15 Wall. [82 U. S.] 194; GiU v. 
Wells, 22 Wall. [89 U. S.] 28. 

Questions of the kind usually arise in com- 
paring the machine of the defendant with 
that of the plaintifC, and the rule is, that if 
the defendant omits entirely one of the 
elements or ingredients of the patented com- 
bination without substituting any other In 
its place, he does not Infringe the plain- 
tiff's patent; and If he substitutes anotb^er 
In place of the one omitted, which is new, 
or which performs a substantially different 
function, or, even if it is old, was not known 
at the date of the plaintiff's patent as a 
proper substitute for the omitted element 
or Ingredient, then the charge of infringe- 
ment Is not maintained. By an equivalent 
in such a case, it Is meant that the element 
or Ingredient, substituted for the one with- 
drawn performs the same function as the 
other, and that it was well known at the 
date of the patent in question as a proper 
substitute for the one omitted In the patented 
combination. Hence It follows that a par- 
ty who merely substitutes another old ele- 
ment or ingredient for one of the elements 
or Ingredients of a patented combination Is 
an infringer, if the substitute performs the 
same function as the one omitted, and was 
well known at the date of the patent as a 
proper substitute for the element or ingredi- 
(.nt employed in the patented combination. 
Roberts v. Harnden, [Case No. 11,903.] 
Mere formal alterations of a combination in 
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letters-patent do not constitute any defence 
to the charge of infringement, as the in- 
ventor of such an improvement is as much 
entitled to suppress every other combination 
of the same devices to produce the same 
result as the Inventor of any other patented 
process or product Examples of the kind 
frequently arise in suits for infringement, 
as where a spring is substituted for a lever 
to produce power, or where a weight Is 
substituted for a spring to produce pressure, 
and many others, where the same rule may 
be applied. 

Much discussion of the first defence is 
not required, as it Is obvious tb.at the evi- 
dence introduced by the respondent is insuffi- 
cient to overcome the prima facie presump- 
tion arising from the patent that the as- 
signor of the complainants was the original 
and first inventor of the Improvement In- 
complete as the evidence Is In respect to 
the Sacket machine, it is dear beyond all 
doubt that It cannot be held to support that 
defence. Taken as a whole, the evidence 
fails to satisftr the court tb.at the supposed 
invention was ever completed as an opera- 
tive machine. Nor Is the evidence sufflcieiit- 
ly full and explicit to enable the court to 
understand what Its construction was, or 
Its precise mode of operation. Persistent 
efforts appear to have been made by the 
supposed inventor, to induce manufacturers 
in his neighborhood to adopt it, without 
success, and the proof is, that, In almost ev- 
ery instance in which it was tried, It split 
the whalebone, and th.at when It did not. 
It left it in a worse shape to finish by hand 
than it was before the stock was put Into- 
the machine. 

These efforts to introduce the machine- 
were made twenty years ago, and have not 
since been renewed, showing, to the satis- 
faction of the coiurt, that it was a mere ex- 
periment, and that it was finally abandoned. 
Such a defence requires better evidence to 
support It, and, in the absence of such evi- 
dence, the defence must be overruled. Grant 
that, and still the respondent denies that 
he has ever made, used, or sold the patent- 
ed improvement, which, In the view of the 
court, is the principal Issue between the par- 
ties. Questions of the tJnd, where the in- 
vention Is embodied In a machine, are usual- 
ly best determined by a comparison of the 
machine made by the respondent with the 
mechanism described in the specification and 
drawings of the complainants' patent Vory 
material aid In making that comparison hus 
been derived in this case from the testimony 
of the expert witness examined by the com- 
plainants. 

Nothing can be plainer than the proposi- 
tion that it was the object of the assignor 
of the complainants to construct a machine 
that would round and shape undressed whip- 
stocks and other similar artldes with great- 
er facility and with less expense than It 
could be accomplished by hand, all of whicl^ 
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he effected by the devices of the machine 
desci*ibed in the specification and shown in 
th<» drawing, and it is equally certain that 
the respondent desired to accomplish the 
same thing and nothing more, unless it 
was to change the form of the devices so as 
to avoid the charge of infringement He 
knew what the devices were which were 
employed by the assignor of the complain- 
ants, and he was entirely familiar with the 
patented machine and its mode of opera- 
tion. Years of experience had proved Its 
utility and adaptation to accomplish the ob- 
ject for which it was constructed and patent- 
ed. Beyond all question, it embodies a 
particular plan, and the evidence satisfies 
the court that the respondent borrowed ev- 
ery feature of his plan from the patented 
machine. 

All agree that such a machine, to he suc- 
cessful, must have a holding and feeding 
mechanism, that it must have means to cause 
the stodc to revolve as it advances, and Lhat 
it must have revolving cutters wivh axis 
of rotation at right angles, or nearly so, to 
the axis of the stock, and that It must be 
provided with guides for controlling and reg- 
ulating the cutters in order to keep the stock 
constantly revolving, while it is subjected 
to the cutting or rasping operation. Proof 
of conclusive character is found in the rec- 
ord that the object of the respondent in 
constructing his machine was the same as 
that of the assignor of the complainants, and 
the court is of the opinion that he accom- 
plishes it by substantially the same means, 
Decided support to that proposition is de- 
rived from a comparison of the two ma- 
chines and from the testimony of the exjiert 
witnesses. 

Enough appears to show that the respond- 
ent adopted the same combination as that 
adopted by the assignor of the complainants, 
that is, that he provided means for lioldiiig, 
presenting, advancing, rotating and reducing 
the imdressed stock, as is described in fhe 
specification and drawings of the patent. 
Changes were made by him in two of the 
necessary devices. Instead of burrs to 
scrape off the enamel of the rattans and 
whalebone, he uses numerous blades, .sojne- 
times as many as a hundred and twenty, 
that perform the same function as the burrs 
in the patented machine. Blades of the 
kind were first adopted by the original pat- 
entee, but he soon discarded them and sub- 
stituted the burrs, which are much to be 
preferred. Formal change is also made lu 
the clamping and advancing mechanism, by 
combining the two in one apparatus, tliat 
is, the respondent's device is made to do 
two things instead of having the two tilings 
done by separate devices, the difference be- 
ing that the assignor of the complaiuants 
clamps his stocks to a carriage and mnves 
the carriage, whereas the respondent makes 
the clamps also serve as the propelling in- 
strumentality. Sufla.ce it to say That the 



expert examined by the complnlnants dtntes 
that he fluids in the model of the resoondont 
what he regards as substantially the same 
combination of devices and for precisely the 
same pmrpose as those specified and claimed 
In the first and second claims of tiie com- 
plainants* patent Extended reasons are 
given by tb.e witness in support of the con- 
clusion, but it is unnecessary to reproduce 
his testimony. It is fully corroborated L-y 
a comparison of the alleged infringing ex- 
hibit with the patented improvement Nt)r 
is it necessary to examine Into the extent 
of tae infringement, as that will fall with- 
in the province of the master. Decree for 
the complainants for an account and for an 
injunction. 

[NOTE. So far as ascertained, there are no 
other reported cases directly involving this pat- 
ent prior to 1880.] 
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AMERICAN WOOD-PAPER CO v. FIBRE 
DISINTEGRATING CO. 

[3 Fish. Pat Cas. 362;^ 6 Blatchf. 27.] 

Circuit Court, E. D. New York. Jan. 7, 1868.* 

Patents for Inventions — Patentability — Nov- 
elty — Extent op Claim— "Simjlak Substance" 
— Infringement — Process — Combination — 
Omission of Material Parts — Prior Aujyni- 

OATION. 

1. A decision of a court of eauity upon final 
hearing, in relation to the validity of letters 
patent, furnishes an authority for the action 
of courts of co-ordinate jurisdiction. 

[Cited in Goodyear Dental Vulcanite Co. v. 
Willie, Case No. 5,G03; Willis v. Oregon Ry. 
& Nav. Co., 15 Fed. 570.] 

2. It appears impossible to consider that to 
be a new material, patentable as a new prod- 
uct, which is simply a substance long well- 
known to exist in wood and other substances, 
left in a state nearly pure, and consequently, 
fit for the manufacture of paper on being 
bleached by the removal from it of the intercel- 
lulose with which it is found to be combined in 
wood. 

[See note at end of case.] 

3. The last clause of the claim of the letters 
patent of Mellier^ is not such a formal sum- 
ming up and defining of the limits of the inven- 
tion, as to restrict the patent to the single sub- 
stance there mentioned, "other vegetable fibrous 
materials," having been referred to in the body 
of the specification. 

4. Upon the question whether wood is a 
"similar substance" to straw in the manu- 
facture of paper: Held: That as wood is a 
fibrous vegetable substance requiring the like 
treatment with straw, treated by the respond- 
ents in the same way and for the same purpose, 
it must be held to be a "similar substance" 
within the meaning of the Mellier patent 

5. The principle which Mellier discovered was, 
that the effect of a solution of pure caustic soda 
on certain vegetable substances could be in- 
creased by it, under pressure, at a temperatiire 
of not less than 310", so as to result in the 
production of nearly pure fiber without resort 
to any other chemical process; thereby saving 
both alkali and time. 

'[Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 

'[Aflarmed by supreme court 23 Wall. (90 
U. S.) 560.1 
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6. If the defendants used a process, involving 
the same principle, to produce the same result 
in substantially the same way, they^ can not 
escape the patent by a previous shivering of the 
material into shreds, or by a previous boiling 
it in an open vessel in spent alkali, or by put- 
ting it through a beating engine, and then call- 
ing the Mellier patent a "one-stage process,*' 
and the defendants' a "two-stage process." 

[See note at end of case.] 

7. The pressure of seventy pounds, as spoken 
of in the Mellier patent, means seventy pounds 
according to the French tables from which one 
atmosphere must be deducted to obtain the pres- 
sure indicated upon the steam gauge. 

8. The patent No. 25,418, granted to Keen, 
is for a combination of which the stirrers de- 
scribed are a material part. If no stirrers are 
used by the defendants, there can be no in- 
fringement 

9. The second patent No. 38,901 Is for a com- 
bination of which the diaphragm and well are 
material parts, and as the defendants charge 
their boiler below the diaphragm, and use no 
well, they do not infringe. 

[In equity. Bill by the American Wood- 
Paper Company against the Fibre Disinte- 
grating Company to restrain the Infringe- 
ment of patents Nos. 11,343, 17,387, 25,418, 
and 38,901. Decree for complainant An 
appeal was subsequently taken to the su- 
preme court, and this decree was affirmed. 
American Wood-Paper Co, v. Fibre Disinte- 
grating Co., 23 WaU. (90 XJ. S.) 566.] 

The facts of the case are substantially the 
same as those set forth In American Wood- 
Paper Co. V. Heft, [Case No. 322.] 

Thomas A. Jenckes, for complalnanta. 
George Gifford, for defendants. 

BENEDICT, District Judge. This Is fi 
suit in equity founded upon five different' 
patents relating to the production of pulp 
fit for the manufacture of paper, which pat- 
ents, it is alleged, the respondents have in- 
fringed. The questions raised In the case 
are so similar to those already considered In 
other actions founded upon the same patents, 
and especially in an action brought by the 
same complainants In the circuit court for 
the eastern district of Pennsylvania, [Amer- 
ican Wood-Paper Co. v. Heft, Case No. 322,] 
and there decided since the commencement 
of the present suit, that I feel relieved of 
much of the responsibility which I should 
otherwise feel In disposing of questions of 
this character. In the light of these deci- 
sions, my way to a correct determination Is 
not obscure. 

As to two of the patents sued on, the pat- 
ents reissued to Watt & Burgess, numbered 
1448 and 1449, the determination of the court 
in the case referred to furnishes an authority 
from which I should not feel at liberty, had 
I the Inclination, to dissent In accordance 
with that authority. It must here be held that 
the Watt & Burgess patent, No. 1448, which 
Is for a pulp suitable for the manufacture of 
paper, made from wood or other vegetable 
substances by boiling the wood or other sub- 
stances In an alkali, under pre-ssure, as de- 



scribed, can not be sustained as a valid 
patent for a new product. Aside from that 
authority, I should feel bound to say that it 
appears impossible to consider that to be a 
new material, patentable as a new product, 
which is simply a substance long well-known 
to exist in wood and other substances, left 
in a state "nearly pure," and consequently 
fit for the manufacture of paper on being 
bleached by the removal from it of the 
Intercelliilose with which it is found to be 
combined in wood. The patent No. 1448, 
is for such a material as a new product, in 
the production of which, under the patent, 
if there be anything new. It Is, as It seems 
to me, the process, not the product The 
same authority must also dispose of the com- 
plainants' case, so far as it rests upon the 
Watt & Burgess patent No. 1449, which is 
for the process of producing this material 
from wood and other vegetable substances 
as described. 

As regards this patent, the learned judge 
of the district coiu:t who took part In the 
decision of the Pennsylvania case. In his 
opinion, as delivered, makes the case turn 
upon the question of fact whether the pro- 
cess described in the reissued patent was 
Invented by Watt & Burgess prior to the 
Issue of their original patent in 1853, and he 
finds upon evidence, In substance the same 
as the evidence before me In this case, that 
this process had not then been Invented by 
Watt & Burgess. Such is also my conclu- 
sion; and I am also of the opinion that the 
reissued patent Is for a process substantially 
different from any described in the original 
patent So far, then, as the bill rests upon 
the two Watt & Burgess patents 1448 and 
1449, It must fail. But the complainants have 
not based their action upon the Watt & Bur- 
gess patents alone; they have also averred and 
proved the ownership of a patent issued to one 
M^lier on August 7, 1857, and ntmibered 17, 
387. This patent is for the use of a vessel of 
a peculiar description for heating the material 
in the manufacture of paper pulp, and also for 
a process of disintegrating vegetable matter 
for the purpose of producing pure cellulose 
fit for the manufacture of paper. It is the 
latter claim alone which is called in question 
here. This patent also was brought to the 
consideration of the court In the Pennsyl- 
vania case referred to, where the judges 
differed In opinion respecting it It has 
likewise been considered and passed upon 
by the circuit court of this circuit, in the 
case of Buchanan v. Howland, decided in 
Albany, March 23, 1863, HaU, J., [Case No. 
2,074-] 

To the claim based upon the patent of Mi- 
ller, the first ground of defense taken here is, 
that the evidence does not show Mellier to 
have been the first inventor of the process 
described In his patent The same point 
was taken In the Pennsylvania case referred 
to, and there Judge Cadwalader held with 
the complainant and Mr. Justice Grier to the 
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contrary. In the Albany case, however, the 
patent was sustained by the court as for a 
new and useful process described by Mellier. 
The evidence before me upon the point in 
question differs somewhat from the evidence 
presented in the Albany case, but is sul> 
stantially the same as that offered in the 
Pennsylvania case. I have considered it 
with care, and see nothing in it which should 
lead to a different conclusion from that ar- 
rived at by those experienced judges who 
have heretofore sustained the patent. 

The next ground of defense is, that the 
Mellier patent is for a method of treating 
straw, and does not cover bamlx>o, which 
is the material mostly used by the respond- 
ents. This point I can not consider to be 
free from doubt. In the opinion delivered 
by Judge Hall in the Albany case, the pat- 
ent is always spoken of as a patent relating 
to straw; but in that case the infringement 
proved was in regard to straw, and the court 
had no occasion to consider, and expressed 
no opinion as to whether the patent extended 
to any other substance. In the Pennsylva- 
nia case the point was fairly raised, and up- 
on it Judge Cadwalader expressed the opin- 
ion that the patent would cover any librous 
vegetable substance requiring like treat- 
ment with straw for the purpose in view, 
and that wood was within its scope, while 
air. Justice Grier considered the patent to be 
confined to straw et similia. It appears to 
me quite manifest, from the language of the 
specification, that the patentee considered 
his process as applicable and beneficial in 
the tres^ment, not only of straw, but also of 
other vegetable substances. He uses 
throughout, the phrase "straw and other 
vegetable fibrous materials requiring like 
treatment." His description of his process 
nowhere limits it to the single article of 
straw, and his patent is for his process as 
described;, but he does, in the last clause of 
his specification, say: "I also claim the 
within process for bleaching straw, con- 
sisting, etc. ♦ * ♦ substantially as de- 
scribed." Now, his process described is not 
a process for bleaching, in the ordinary ac- 
ceptation of that term, nor is it a process 
for treating straw alone. No person looking 
at the whole paper would fail to see that the 
patented discovery related to other material 
as well as straw; and in view of the pecul- 
iar phraseology of the last clatise, which is 
called the claim, and of the intention mani- 
fest elsewhere in the instrument I incline 
to the opinion that, according to the prin- 
ciples applicable in the construction of the 
patent, the last clause should not be held to 
be such a formal summing up and defining 
of the limits of the Invention as to restrict 
the patents to the single substance there 
mentioned, and this must have been the con- 
clusion of Mr. Justice Grier, as well as of 
Judge Cadwalader. If, then, the patent ex- 
tends to any other substance than straw, in 
the common and limited signification of the 



[1 Fed, Cas. page 730] 

word, the respondents are within its scope 
by reason of their treatment of bamboo. 
They appear at times to have treated com- 
mon straw, but their principal article Is 
bamboo, which they use for the purpose of 
producing from it the desired piilp for the 
manufactm-e of paper, the stalks of this 
plant, which is the gigantic grass of the 
tropics, belonging to the same botanical or- 
der as wheat, oats, etc. The defendants, by 
means of a peculiar process of their own, 
shiver the bamboo into a mass of tendril- 
like shreds or strips very like a mass of 
straw, which they then boil in caustic alkali, 
under pressure, sometimes having previous- 
ly boiled it in spirit alkali, in open vessels, 
and sometimes not It is certainly a fibrous 
vegetable substance requiring like treat- 
ment for the purpose in question. It was 
treated by the respondents in the same way 
that they treated straw, and for the same 
purpose, and is in form and substance so 
very like to the common sti-aw, that it must, 
in my opinion, be held to be within the 
scope of the Mellier patent But again, it 
is said that the Mellier patent Is claimed to 
a patent for a single-stage chemical pro- 
cess resulting in the production of pulp fit 
for paper, in which case the respondents do 
not infringe it, because their treatment Is a 
two-stage process. 

The principle of the Mellier discovery was 
that the effect of a solution of pure caustic 
soda upon certain vegetable substances 
could be increased by the use of it under 
pressm*e, at a temperature not less than 
about 310°, so as to result in the production 
of nearly pure fiber without resort to any 
other chemical process, thereby saving botli 
alkali and time. The final process used by 
the defendants Is, as I understand the evi- 
dence, a process which invokes the same 
principle to produce the same result and In 
substantially the same way. If this be so, 
they do not escape the patent by a previous 
shivering of the material into shreds, or by 
a previous boiling it in an open vessel in 
spent alkali, or by putting it through a beat- 
ing engine. The material so previously 
treated, is still a fibrous vegetable substance, 
requiring to be treated by the Mellier pro- 
cess to produce the pulp desired; and when 
the defendants apply that process to It they 
infringe. But the respondents insist that 
they do not infringe the Mellier patent be- 
cause they use a pressure lower than the 
minimum pressure required by the Mellier 
process, which they claim to be the pressure 
represented by seventy pounds upon the 
steam gauge. Upon this point I concur with 
Judge Cadwalader, in the opinion that the 
minimum pressure of the Mellier patent 
is the pressure indicated by fifty-five pounds 
upon the steam gauge instead of seventy 
pounds. It is true that the patent desig- 
nated seventy pounds, but it says internal 
pressure, and gives 310" Fahrenheit as the 
corresponding temperatin-e. Now, 310° Fah- 
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rouheit is not a temperature corresponding 
with seventy pounds, as indicated by tlie 
steam gange; and it Is quite evident, I 
think, that the patentee, in mentioning sev- 
enty pounds, had in his mind the French ta- 
bles, which differ from the Ameifican tables, 
and according to which the weight of one 
atmosphere, 14.7, must be deducted to give 
the gauge-pressure intended to be indicated. 
Nor does the statement in the speciflcation 
that "a steam gauge properly fixed will 
enable one to ascertain when the pressure 
had attained the required degree," appear to 
me to be Inconsistent with this construction. 
Any skillful person must see from the 
specification that the internal pressure was 
to be considered, and that pressure he would 
ascertain by adding an atmosphere to the 
reading of the gauge. According to the 
evidence, the respondents have, at times, 
used an external pressure of sixty pounds, 
equivalent to an internal pressure of seven- 
ty-five pounds, running down, it Is true, at 
times as low as forty pounds; but their 
claim Is to the right to any rate of pressure, 
which, according to the views here ex- 
pressed, is untenable. So, too, in regard to 
the strength of caustic alkali used. The re- 
spondent must be considered within the 
Mellier patent which designated for straw a 
fiti*ength of from 2" to 3° Beaume. The testi- 
mony of the respondents' witness as ex- 
plained by the respondents, gives a strength 
of less than 3%° Beaume, and used by them, 
which would bring them fairly enough with- 
in the scope of the patent in question. 

I have thus considered the principal objec- 
tion made to the complainants' demand as 
based upon the Mellier patent, and my con- 
elusion is, tiiat the decree must be In favor 
of complainants, so far as that portion of 
their claim is concerned. 
• There remains to be considered the two 
boiler patents which are set out in the bill 
as to which it seems sufficient to say that 
the first boiler patent of Keen, No. 25,418, 
is for a combination of which the stirrers 
described are a material part; the evidence, 
however, shows that the stirrers are not 
used by the respondents; not using the com- 
plainant's combination, tliey do not infringe 
his patent. The second boiler patent of 
1863, No. 38,901, Is also for a combination of 
which the diaphragm and well are material 
parts. The respondents use no well with the 
diaphragm, but charge their boiler below the 
diaphragm. There Is, then, no use of the 
defendants* combination secured by the pat- 
ent. So far as the complainants' case rests 
upon these two boiler patents, it must fail. 

The decree must accordingly be in favor 
of the complainants, the terms of which may 



be settled on notice to the opposite party, 
when I will also dispose of the question of 
costs. 



[NOTE. This decree was affirmed by the su- 
preme court. Mr. Justice Strong delivered the 
opinion, of which he also prepared the follow- 
ing syllabiis: 

••[1. A manufacture or a product of a process 
may be no novelty, and therefore unpatentable, 
while the process or agency by which it is pro- 
duced may be hoth new and useful. 

"[2. In cases of chemical inventions, when 
the manufacture claimed as novel is not a new 
composition of matter, but an extract obtained 
by the decomposition or disintegration of ma- 
terial substances, it is of no importance, in 
considering its patentability, to inquire from 
what it has been extracted, 

"[3. When the substance of two articles pro- 
duced by different processes is the same, and 
their uses are the same, they cannot be con- . 
sidered different manufactures. 

"[4. Paper pulp extracted from wood by 
chemical agencies alone is not a different man- 
ufacture from paper pulp obtained from vegeta- 
ble substances by chemical and mechanical pro* 
cesses. 

"[5. The reissued patent granted to Ladd & 
Keene, April 7, 1863, for a pulp suitable for the 
manufacture of pai>er, made from wood or other 
vegetable substances, is void for want of nov- 
elty. „ „ _ 

"[6. The patent granted to Watt & Burgess, 
July 18, 18o4, was for a process, consistins: of 
three stages, for obtaining paper puip from 
wood. The reissue to Ladd & Keene, dated 
April 7, 1863, is for a single stage process. It 
is not, therefore, for the same invention; hence 
the reissue is void. 

**[7. Construction of the two boiler patents 

granted to Morris L. Keene, the one dated 
eptember 13. 1850, and the other June 16, 
186.% both held to he for combinations. 

"[8. A construction of the patent granted 
May 26, 1857, to Marie Amedee Mellier. 

"[(A) The patent covers the process claimed 
when applied to wood, as well as when applied 
to straw. 

"[(B) The 'internal pressure, as described in 
the specification, is to be ascertained by de- 
ducting from the pressure marked by the steam 
gauge the weight of one atmosphere." 

[American Wood-Paper Co. v. Fibre Dis- 
integrating Co., 23 Wall. (90 TJ. S.) 566.} 

[The patents involved in this case have also 
been involved in other suits, as follows: 

[No, 17,387, granted to M. A. C. Mellier, May 
26, 1857, was sustained in American Wood- 
Paper Co. V, Glens Falls Paper Co., Case No. 
321; Same v. Heft, Id. 322; Buchanan v. How- 
land, Id. 2,074; Anthony v. Carroll, Id. 487. 

[No. 25.418. granted to M. L. Keen, Sep- 
tember 13, 1859, was passed upon in Amori- 
can Wood-Paper Co. v. Heft, Id. 322. 

[No. 38,901, granted to M. L. Keen, June 16, 
1863, was alsopassed upon in American Wood- 
Paper Co. V. Heft. Id. 322. 

[Reissues Nos. 1,448 and 1,449, to Watt & 
Burgess, April 7, 18(J3, were for patent No. 
11,343, which had been granted July 18, 1854, 
The first reissue was for the product of a paper 
pulp manufacture, and was held void for want 
of novelty in American Wood-Paper Co. v. 
Heft, supra, and in Same v. Fibre Disinte- 
grating Ck>., 23 Wall. (90 "0. S.) 566. The sec- 
ond reissue was for the process, and it was also 
held void in the same cases.] 
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Case No. 321. 

AMERICAN WOOD-PAPER CO. v. GIiEN'S 
FALLS PAPER CO. 

[8 Blatchf. 513;^ 4 Fish. Pat. Cas. 324, 561.1 

Circuit Court, N. D. New York. June, 1870. 

Patents tok Inventions — Extension by Com- 
MissioNEK— Paper Pulp — Extent of Claim- 
Improvements IN Process. 

1. The extension of a patent by the commis- 
sioner of patents is a judicial act, not to be 
impeached, except in some direct proceeding 
duly instituted for that purpose. 

2. The letters patent granted to Marie Ame- 
die Charles Mellier, May 26th, 185T, for four- 
teen years from August 7th, 1854, for an "im- 
provement in making pai>er pulp," are valid, 
Mellier was the original and first inventor of the 
process claimed therein, and his invention is 
useful. 

3. The first claim of that patent being for 
"'the use of a solution of caustic soda, (Na O,) 
in a compartment of a rotary vessel, separatee 
from that which contains the steam heat, sub- 
stantially as described," semble, that the mere 
substitution of heated air, or fire heat, instead 
of steam, would be an evasion of the patent, 
involving no substantial difference in the opera- 
tion. 

4. As to the second claim of that patent, 
which is for "the within described process for 
bleaching straw, consisting in boiling it in a 
solution of pure caustic soda, (Na O,) from two 
to three degrees Baume, at a temperature of 
not less than 310 degrees Fahrenheit, after it 
has been soaked and cleansed, and before sub- 
mitting it to the action of a solution of chloride 
of lime, from one to one and a half degrees, 
substantially as described," the patentee is not 
confined to so exact and literal an interpreta- 
tion of that claim, that, by abating a trifling 
degree of heat, countervailed by extending the 
process a fraction of time, or other departures 
not substantially different, the liability for in- 
fringement may be avoided; and, in respect of 
heat, the use of the precise amount is not lim- 
ited, so as not to include higher degrees. 

5. Scld, that, if the defendants had made any 
improvements on Mellier's process, they had not 
thereby changed its substantial character, or 
acquired the right to use it. 

[In equity. Bill by the American Wood- 
Paper Company against the Glen's Falls Pa- 
per Company for an accounting, and for an 
injimction retraining the infringement of 
patent No. 17,387, and reissues Nos. 1,448 
and 1,449 of patent No. 11,343. Decree for 
plaintiff. A rehearing was subsequently 
panted, and Is reported under same title. 
American Wood-Paper Co. v. Glen's Falls 
Paper Co., Case No. 321a.] 

Re-issued letters patent Nos. 1,448 and 1,- 
449 were granted to William F. Ladd and 
Morris L. Keen, as assignees of Charles Watt 
and Hugh Burgess, April 7th, 1863, for "im- 
provements in pulping and disintegrating 
vegetable substances." The original letters 
patent [No. 11,343] were granted, as a single 
patent, to Watt and Burgess, July 18th, 1854, 
for fourteen years from August 10th, 1853, 
and were re-Issued to Ladd and Keen, Oc- 
tober 5th, 1858, and again re-issued to them, 
in two parts, April 7th, 1863. The claims of 

^[Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



these two re-issues are set forth in Ameri- 
can Wood-Paper Co. v. Heft, [Case No. 322.] 
This suit was brought, in part, also, on let- 
ters patent granted to Marie Amedie Charles 
Mellier, May 26th, 1857, for fourteen years 
from August 7th, 1854, for an "improvement 
in malting paper pulp." The specification 
and claims of this patent are set forth in 
Buchanan v. Howland, [Id. 2,074.] The 
claims were as follows: "(1.) The use of a 
solution of caustic soda, (Na O.) in a com- 
partment of a rotary vessel, separate from 
that which contains the steam heat, sub- 
stantially as described- (2.) The within de- 
scribed process for bleaching straw, consist- 
ing in boiling it in a solution of pure caustic 
soda, (Na O,) from two to three degrees 
Baume, at a temperature of cot less than 
310 degrees Fahrenheit, after it has been 
soaked and cleansed, and before submitting 
It to the action of a solution of chloride of 
lime, from one to one and a half degrees, 
substantially as described." This suit was 
brought in 1867. The Mellier patent having 
expired during its pendency, a supplemental 
bill was filed, alleging that the patent was 
duly extended on the 24th of July, 1868, for 
seven years from the 7th of August, 1868. 
The defendant In this case was manufactur- 
ing paper from straw alone. The case was 
heard on pleadings and proofs, and decided 
in June, 1870. 

Thomas A. Jenekea, for plaintiff. 
Henry R. Selden and Joel Tiffany, for de- 
fendant. 

WOODRUFF, Circuit Judge. The time 
required for the reading, study, and compari- 
son of the mass of evidence, oral and docu- 
mentary, and the pleadings, exhibits, argu- 
ments of counsel and other documents sutn 
mitted In this cause, forbids that I should, 
with numerous other cases before me re- 
quiring examination, devote much time to 
the labor of writing an opinion. To discuss 
the case upon all the evidence, woxild require 
time which is demanded of me by other par- 
ties for the consideration of their cases. I 
have examined with great care the plead- 
ings, proofs, and arguments, and cases re- 
ferred to, and confine myself to a very brief 
statement of my conclusions without discus- 
sion or elaboration. 

In the first place, as to the objection 
founded upon an alleged irregularity in the 
extension of the patent held by the com- 
plainants. This objection goes only to the 
measure of the relief to be granted if the 
complainants sustain their bill in other re- 
spects. It would limit the period of ac- 
counting and forbid the granting of injunc- 
tions. I regard the objection, however, as 
unavailing. First. Because I think no fraud 
was practiced by the applicant for the ex- 
tension; and if the reference, made In the 
order extending the time to file proofs, to 
rule 74, in distinct terms and making such 
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extension subject thereto, did not per se 
prevent the claim that the time to file argu- 
ments was also extended, it is nevertheless 
only an irregularity. The extension of the 
time for closing testimony to July 16 (i. e. 
for fifteen days), was made expressly under 
the conditions prescribed by the seventy- 
fourth rule. That rule forbids a postpone- 
ment of the hearing so as to cause risk of 
preventing a decision In season. To have 
allowed after the 16th, twenty days for the 
reception of arguments, would have ex- 
tended the time till the 5tb day of August, 
in a case In which the patent sought to be 
extended would expire on the 7th. 

It seems quite clear that a misunderstand- 
ing existed on the subject In the mind of the 
contestants and that there was an oral ar- 
rangement between Mr. Stoughton, on be- 
half of the applicant, and the attorney for 
the contestants, that the arguments might 
be submitted by the 30th and 31st of Jifiy. 
But it is not shown that the commissioner 
made any such order. The existence of this 
arrangement, notwithstanding the present 
denial of Mr. Stoughton's authority to make 
It on behalf of the applicant, may have been 
fiufiicient ground for opening the case, If the 
power existed, and If it was practicable to 
do so, and obtain a decision before the pat- 
ent expired. I am not satisfied that upon 
the proofs I could pronounce the extension 
void if the matter was open to consideration 
as a ground of defense.^ 

Second, I regard the opinion of the su- 
preme com-t, delivered by Mr. Justice 
Swayne, in Rubber Co. r. Goodyear, 9 Wall. 
t7G U. S.] 788, as conclusive on this subject, 
and that the extension of the Mellier patent 
by the commissioner must be treated as a 
judicial act, not to be impeached, except In 
some direct proceeding duly instituted for 
that purpose. In the language of that opin- 
ion: "His decision must be held conclusive 
until the patent Is Impeached in a proceed- 
ing had directly for that purpose, according 
to the rules which define the remedy, as 
shown by the precedents and authorities up- 
on the subject. We are not, therefore, at 
liberty to enter upon the examination of the 
evidences of fraud to which we have been 
Invited by the counsel for the appellants. 
The door to that inquiry In this case Is 
closed upon us by the hand of the law." 
See, also, Foley v. Harrison, 15 How. [50 
U. S.] 433, 448. As to the merits of the case 
made by the complainant, it is sufficient for 
the decision of this case to say, that I con- 
cur in the opinion of Judge Hall, (Buchanan 
v. Howland, [Case No. 2.074,]) wherein he 
says: "We think the patent of Mellier is 
valid; that he is the original and first In- 
ventor of the process claimed therein; that 
his invention Is useful." And I concur In 
the reasons for this conclusion fully stated 
In his opinion. 

'[Prom 4 Fish. Pat. Cas. 324.] 



It is not necessary to consider the first claim 
made In that patent, for two reasons: The 
validity of the patent In respect to the second 
dalm, establishes the complainant's right, 
for the purposes of this case; and I do not 
understand that the defendant is using ves- 
sels of the description mentioned in the fli*st 
claim. Nevertheless, if the difference con- 
sisted simply in the substitution of heated 
air (or fire heat) instead of steam, I should 
strongly incline to hold that the substitution 
was an evasion, involving no substantial dif- 
ference In the operation which the patent 
was designed to protect 

Upon a most painstaking consideration of 
the proofs, I think the defendant has not 
withdrawn this case from the operation of 
the views expressed by Judge Hall in the 
case referred to. I am constrained, by the 
proofs given by the defendant itself to find, 
that the invention by Mellier and his process, 
substantially described in the patent, are the 
grand inventions that have brought into prac- 
tical use the art of converting woody sub- 
stances into useful pulp for the manufacture 
of paper, in a manner convenient and eco- 
nomical; and that, without them, all the ex- 
perience of chemists, inventors, and manu- 
facturers prior thereto, was unavailing, (the 
inventions of Watt and Burgess, perhaps, 
excepted.) The testimony of the various wit- 
nesses called to attack the process of Mellier, 
(themselves mainly connected with rival 
manufactories, alleged to be infringing the 
patent,) shows slight departures, in some de- 
tails, from the exact letter of Mellier's de- 
scription, some in one direction and some 
in the opposite, each declaring that his own 
is the best and most useful, efficient or 
economical, thus contradicting each other, 
and showing, to my mind, most conclusively, 
that the process of Mellier is the true and 
effective one, around which these opposing 
opinions gather, throwing doubt not upon 
that, but upon the usefulness and materiality 
of the respective deviations therefrom. Con- 
curring as I do with Judge Hall, that the 
patentee is not confined to so exact and 
literal an Interpretation of his claim, that, 
by abating a trifling degree of heat, counter- 
vailed by extending the process a fraction of 
time, or other departures not substantially 
different, the liability for infringement may 
be avoided, and that, in respect of heat, the 
use of the precise amount Is not limited, so 
as not to Include higher degrees, I regard the 
variations by the defendant as immaterial 
departures from his description. If the de- 
fendant, or any of its witnesses, liave made 
any improvements upon this process, by add- 
ing salt, or grease, or petroleum, they have 
lot thereby changed its substantial char- 
acter, nor acquired the right to use it. 
But, as to all these points, the proofs on be- 
half of the, complainant seem to me to fully 
sustain Its claim. 

As to infringement by the defendant, what 
I have said leaves .but one result My in- 
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ference from all the testimony is, that, since 
the value of this patent has become known 
and appreciated, mannfactnrers of paper, 
and experimenters upon wood and straw, 
have heen industrious, and, I might doubt- 
less say, ingenious, in their endeavors to 
evade it, by colorable departures therefrom, 
and by suggesting some useless additions, 
therein repeating the history of all important 
Inventions, and the experience of useftil in- 
ventors since patents were granted. I find, 
therefore, that the process used by the de- 
fendant is, in substance, Mellier's process, 
and that the complainant is entitled to a 
decree. 

I forbear discussing the tifle of the com- 
plainants under the patents of Watt and Bur- 
gess, or expressing any opinion thereon, be- 
cause I do not deem it essential to the deci- 
sion which I make. To hold that the com- 
plainant is not entitled to maintain its bill 
as assignee of the Watt and Burgess patents, 
would not conflict with my view of its right 
imder the Mellier patent; whUe, if the Watt 
and Burgess patents are also infringed, its 
title to recover would be no less. A decree 
must be entered directing an accotmt in the 
usual form, and awarding an injunction re- 
straining the defendant from using the pro- 
cess of Mellier, or that it is now using, which 
is adjudged an infringement, or any process 
substantially the same, with other proper 
incidental and usual details, with costs. 

[NOTE. A rehearing was granted in this 
case, and is reported under same title. Amer- 
ican Wood-Paper Co. v. Glen's Palls Paper Co., 
Case No. 321a. For a reference to other cases 
involving the patents and reissues passed upon 
in this cnse. see note to American Wood-Paper 
<3o. v. Fibre Disintegrating Co., Id. 320.] 
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AMERICAN WOOD-PAPEIt CO. v. GLEN'S 
PALLS PAPER CO. 

[4 Pish. Pat. Cas. 501;^ 8 Blatchf. 513.] 

•Circuit Court, N. D. New York, June, 1871. 

Law— Retrospective Laws — ^Vacaxcies in Gov- 
ernment Service— Time an Act Takes Effect 
— Date of a Decision — Provisioxai. Judgment. 

1. The act of July 23, 1868, "to authorize 
the temporary supplying of vacancies in tlie ex- 
ecutive departments," applied as well to exist- 
ing as to future vacancies caused by death or 
resignation. 

2. A vacancy existed in the office of commis- 
sioner of patents at the time of the passage 
of the act, and the chief clerk was, by virtue 
■of section 2 of the act of 1830, acting commis- 
sioner. The act of 18G8 contained a proviso that 
"in case of the death, resignation, absence, or 
sickness of the commissioner of patents, the 
•duties of said commissioner * * * shall de- 
Tolve upon the examiner in ciiief in said office, 
oldest in length of commission." Held, tiiat this 
act, from the time it took effect as a law, op- 
erated to deprive the chief clerk of the patent 
office of power and jurisdiction to extend a 
patent. 

^[Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



3. Tlie date of a decision is the time when it 
is finally settled and approved, and ready to he 
promulgated. 

4. The idea of a judgment or decision, in its 
nature judicial, being made provisionally, while 
the question whether any or what judgment 
should be pronounced, was kept open to await 
argument, would be a novelty. 

[Cited in Re Boston, H. & B. R. Co., Case 
No. 1,678.) 

5. Whether the making of the decision which 
is indorsed upon the file wrapper of an appli- 
cation for an extension, even though it be 
deemed to establish the right of the applicant 
to an extension, is the official act which operates 
as a legal extension of the patent, quaere. 

6. An act of congress, depriving the chief 
clerk of authority to act as commissioner of 
patents, bore the signature of the president, 
and the words, "approved July 23, 18G8." It 
was transmitted to the office of tlie secretary 
of state and received there about four o'clock 
in the afternoon of July 24. Between the hours 
of seven and eleven o'clock in the evening of 
the 24th, the chief clerk, acting as commis- 
sioner, signed the order for the extension of the 
patent in question. Held, that under any hy- 
pothesis, as to the time when the act of con- 
gress took effect, the order of the chief clerk 
was a nullity. 

[Cited in U. S. v. Chong Sam, 47 Fed. 883.] 
[See The Ann, Case No. 397.] 

7. Some inquiries suggested as to the time 
when an act of congress takes effect. 

[8. Cited in Atwood v. Portland Co., 10 Fed. 
284, as an instance in which a bill was upheld, 
and an accounting decreed although the patent 
had expired before the decree was rendered.] 

[IJa equity. Bill by the American Wood- 
Paper Company against the Glen's Falls Pa- 
per Company for an accounting, and for pji 
Injunction restraining the infringement of 
patent No. 17,387, and reissues Nos. 1,148 and 
1,449 of patent No. 11,343. Decree for phiin- 
tiff. American Wood-Paper Co. v. Fibre 
Disintegrating Co., Case No. 320. On rehear- 
ing the decree was for the plaintiff, except 
as to the injunction prayed for. 

[The circumstances tmder which the re- 
hearing was granted, and the facts involved, 
are fully set forth in the following statement 
of the case prepared by the court:] "This suit 
was brought in 1867, to restrain the infringe- 
ment, by the defendant, of certain patents 
held by the complainant as assignee, and es- 
I>ecially a patent granted to Marie Amedie 
Charles Mellier, for fourteen years from Au- 
gust 7, 1854, and which having expired pend- 
ing this suit, was, by a supplemental bill, al- 
leged to have been duly extended on July 24, 
1868, for the period of seven years from the 
expiration of the term thereof. Upon the 
hearings of the cause, upon the pleadings and 
proofs, a decree of this court is made, at the 
Jime term of this court. In 1870, sustaining 
the title of the plaintiff, under the patent and 
the extension thereof, ordering an injunction 
and an account of profits, etc., with costs, 
against the defendant. At that time the 
counsel for the defendant (Mr. Tiffany) was 
not aware of the provisions of section 3 of 
an act of congress, passed In July, 1868. 
which is now claimed to render the extension 
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of the Mellier pateat wliolly void, and tlie 
attention of the court was not called to that 
act on the hearing, nor nntll counsel obtained 
information thereof, after the entry of the 
decree. At the next tK-m, to wit: the Oc- 
tober term (in December as of October term), 
the defendant having theretofore obtained a 
stay of proceedings, applied to the court for 
a rehearing, and the application was grant- 
ed, with leave to each party to produce fur- 
ther proofs in relation to the time of the 
passage of the act of congress, and to the 
time when the extension of the patent was 
mada Upon such further proofs the case 
has been heard, and is now to be decided. 
By section 2 of the act approved July 4, 1836, 
<5 Stat 117,) a chief clerk of the patent office 
is to be appointed, "who, in all cases during 
the necessary absence of the commissioner, 
or when the said principal office shall become 
vacant, shall have the charge and custody of 
the seal and of the records, books, papers, 
machines, models, and • all other things be- 
longing to the said office, and shall perform 
the duties of commissioner during such va- 
cancy." 

In January, 1868, by the resignation of the 
commissioner of patents, a vacancy In the 
office was created, and, by virtue of the act 
above referred to, A. M. Stout assumed the 
performance of the duties of commissioner, 
and continued to act as commissioner down 
to July 24, 1868, and including that day. 
Chapter 227 of the Acts of 1868, entitled "An 
act to authorize the temporary supplying of 
vacancies in the executive departments," con- 
tains a proviso, "that In case of the death, 
resignation, absence, or sickness of the com- 
missioner of patents, the duties of said com- 
missioner, until a successor be appointed, or 
such absence or sickness shall cease, shall 
devolve upon the examiner in chief, in said 
office, oldest in length of commission;" and 
by section 4 of the act it was enacted, "that 
all acts heretofore passed on the subject of 
temiK)rarily supplying vacancies in the exec- 
utive departments • ♦ * and all laws 
Inconsistent with the provisions of this act 
be, and the same are, hereby repealed." This 
enactment bears the signature of the presi- 
dent, with the words, "approved July 23, 
1868." 15 Stat 168, 169. 

On what is called the file wrapper of the 
papers relating to the extension of the Mel- 
lier patent is indorsed: "July 24, 1868. It 
Is ordered that this patent be extended for 
seven years from date of expiration (no argu- 
ment filed for the contestants). Written opin- 
ion to be filed. A. M. Stout, Acting Com- 
missioner." And a certificate of extension 
is in evidence signed by "A. M. Stout Act- 
ing Commissioner," bearing date July 24, 
1868, which recites that he "did on that day 
decide that the said patent ought to be ex- 
tended," and proceeds: "Now, therefore, I, 
Alexander M. Stout acting commissioner of 
patents, by virtue, etc., * * * do renew 
and extend said patent, and certify that the 
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same is hereby extended, for the term of 
seven years dfrom the expiration of the first 
term, viz: from August 7, 1868; which cer- 
tificate, being duly entered of record in the 
patent office, the said patent has now the 
same effect in law as though the same had 
been originally granted for the term of twen- 
ty-one years. In testimony," etc. The ex- 
tension of patents in certain cases was pro- 
vided for by section 18 of the act of 1836, 
above referred to, and although the power 
of extending patents was vested in the com- 
missioner W the act of May 27, 1848, (9 Stat 
231,) the provisions of the said section 18 are 
still deemed Important It provides that if 
it appear to the board thereby constituted 
that it is just and proper that the term of 
the patent shoidd be extended * ♦ • 
"it should be the duty of the commissioner 
to renew and extend the patent by making 
a certificate thereon of such extension, for 
the term of seven years from and after the 
expiration of the first term, which certifi- 
cate, with a certificate of said board of 
their judgment and opinion aforesaid, shall 
be entered of record in the patent office; 
and thereupon the said patent shall have 
tlie same effect in law as though it had been 
originally granted for the term of twenty- 
one years." 

Proofs were produced, on the part of the 
plaintiH, tending to show that a contest had 
been had before the acting commissioner, and 
a report on the subject was received from the 
examiner, adverse to an extension of the 
patent on July 20, 1868, and an ex parte 
hearing had thereupon on that or the follow- 
ing day, but the case awaitf*d the appear- 
ance and filing or presentation of an argu- 
ment by the contestants who had been ac- 
tive in resisting the extension, and the tes- 
timony of the acting commissioner. Stout, 
expresses a strong belief in these terms: "I 
feel sure I read the evidence * * * on or 
before July 20, and then made up my mind 
that I would grant the extension, unless my 
mind should be changed by some other evi- 
dence or argument than such as I had seen." 
* * * "I have a strong conviction, with scarce- 
ly a doubt that I indorsed my order for the 
extension on that day as it now appears, 
except that it bore date July 20, instead of 
the 24th, and that I held the case up for the 
chance of a claim to be heard on the part 
of the contestants, or to meet the chance 
of the counsel on the side of the affirmative 
appearing and claiming to be heard; and on 
the 24th, I made a figure 4 over the 0, so 
that it would appear to have not been de- 
cided till that day, but I cannot state this 
positively, because I can not distinctiy call 
to mind the doing of these two acts." Other 
of his testimony shows that he was aware 
of the pendency of the bill of July, 1868, 
above cited, and of the probability of its be- 
coming a law, and of his ceasing to hold the 
position of acting commissioner, and he 
says: "As I had made the decision, I wanted 
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It to stand subject to the coming in of the 
contestants, as before stated; the indorse- 
mc-nt having: been made, the patent Tvould 
be extended, unless I should change it" This 
expectation that an argument from the con- 
testants would be presented at a future day, 
was indicated further by some of the proofs 
originally taken in the cause, but the wit- 
ness testifies with much positiveness that 
he actually made the said order on the file 
wrapper before July 25, 18G8. The plain- 
tiff also gave evidence tending to show that 
the act of congress in question remained in 
the hands of the president until the after- 
noon of July 24, and was then sent by him 
to the office of the secretary of state, and 
there filed, at or not long before four o'clock 
of that day, the office hours at that office 
then being from nine o'clock A. M. to four 
o'clock P. M. 

The defendant, on the other hand, has pro- 
duced testimony tending to sb.ow that Ihe 
indorsement on the file wrapper of the or- 
der "that the patent be extended for seven 
years, etc.," was not delivered or made 
final by the acting commissioner until the 
evening of the 24th of July, after seven 
o'clock, and that unWl that time the subject 
of the extension was held open by the act- 
ing commissioner, and was the subject ' of 
actual discussion, and imtil then undetermin- 
ed. That tb.e certificate of extension was 
not in fact drawn and signed until after 
that day. And that neither the decision of 
the acting eommissioijer nor the certificate 
of extension were entered in the records of 
the patent office until on or after July 25. 
The defendant claims that by force of Ihe 
act of July, 1868, all power of A. M. Stout, 
chief clerk, to act as commissioner, ceased 
on July 23, 18GS, the day of the date nt me 
signature of the president of the United 
States to that bill. That on the approval 
of an act of congress by the president it 
becomes a law, citing article 1, § 7, of the 
constitution of the United. States. Murbiu-y 
V. Madison, 1 Cranch, [5 U. S.] 137; In re 
Welman, 20 Vt 653; U, S. v. Williams, 
[Case No. 16,723;] Arnold v. U. S., 9 Cranch, 
[13 U. S.] 104; Matthews v. Zane, 7 Wheat. 
[20 U. S.] 211; Gardner v. The Collector, 6 
Wall. [73 U. S.] 499. That the date of the 
approval of the bill by the president is that 
date by himself thereto affixed, or at all 
events, that date is prima facie evidunce 
that he did on that day approve and sign tJie 
bill. And there Is in this case no evidence 
to the contrary. That, even if it were cou- 
ceded that an act took effect from the r-jcep- 
tion thereof from the president by th.o sec- 
retary of state, the act did take effect on 
the 24th of July on the plaintiff's own. show- 
ing, An& that the law recognizes no frac- 
tion of a day, and therefore the act is to be 
deemed in full operation during the whole cf 
that day, and whatever was done by Slout, 
as acting commissioner, on the 24th of .fuly, 
was witb.out authority and void. That, in 



fact. If fractions of a day can be taken in- 
to account, whatever Stout did touchlhg the 
extension of this patent on the 24th of July 
was done after the act, approved and signed 
by the president, had been received from 
him, and filed in the office of the secretary 
of state. That nothing done by Stout, be- 
fore the 24th of July, was an extension of 
the patent, or had any legal operation. Tliat 
his mental conclusion to extend the patent, 
if cause to the contrary was not shown, 
or his provisional indorsement on the file 
wrapper— if indeed the belief he expresses 
in his testimony be assumed to be well 
founded— can not have any legal effect to 
extend the patent And that tb.e order it- 
self made on the file wrapper was a mere 
decision that the patent ought to be ex- 
tended, and though made on the 24th of 
July, was not, per se, a legal extension of 
the patent That even if it were conceded 
that it would have been the proper ground 
of an extension to be made, upon which, 
if Ms acts done on the 24th of July are rec- 
ognized as valid, the officer succeeding to 
the duties of commissioner might legally 
have extended the patent, the mere decision 
or order did not extend the patent And 
hence the certificate of extension made after 
that day by Stout has no validity. That by 
terms of the statute, the certificate of ex- 
tension is to be indorsed on the patent, and 
such certificate and the decision are to be 
entered of record; and it Is "thereupon," 
and not until then, that the patent Is as 
matter of law extended. That If the opera- 
tion of the act of 1868 did not work a total 
repeal of section 2 of the act of 183G, so far 
as that section gave to the chief clerk the 
powers of the commissioner when he was 
absent, or the principal office vacant, and 
therefore If there were neither commission- 
er nor an examiner In chief, such clerk 
might act; such qualification of the act of 
1808 can not avail the plaintiffs here, be- 
cause there was at all times during the 24th 
and 25th of July, and afterward until a com- 
missioner was appointed, an examiner in 
chief, and the oldest of such examiners in 
term of office, in actual attendance at the 
patent office. 

For the plaintiff it is insisted: "That the 
act of July, 1868, did not operate to repeal, 
but only to modify for the future the law of 
1868, by interposing certain other officers, 
who might act as commissioner, and so ren- 
der a total vacancy less probable. That 
whatever its operation, it was wholly pros- 
pective, and it oould have no effect until a 
commissioner of patents shoidd be appointed, 
and death, absence, resignation, or sickness 
should thereafter occur, and therefore the 
powers of the chief clerk, under the act of 
1836, remained unimpaired untU a commis- 
sioner was appointed. That the act a? gi-ant- 
ing an extension was judicial In its character, 
and therefore all the presumptions are In 
favor of its validity. Rubber Co. v. Good- 



[1 Fed. Cas. page 737] 



(Case No. 321a) AMERICAN 



year, 9 "Wall. [7G U. S.] 788, 797, 798; Kempe's 
Lessee r. Kennedy, 5 Cranch, [9 U. S.] 173; 
Polk's Lessee v. Wendal, 9 Cranch, 113 U. 
SJ OS; Ex parte Watkins, 3 Pet. [28 U. S.] 
193; Bagnell v. Broderick, [13 Pet (38 U. S.)] 
4n(); Voorhees v. Bank of U. S.. 10 Pet. [35 U. 
S.] 449; Grignon's Lessee v. Astor, 2 How. 
[43 U. S.] 319; Minter v. Crommelin, 18 How. 
[59 U. S.] 87. That the acts of Stout as act- 
Ins commissioner on July 24, 1808, are valid 
acts. He was then in the rightful discharge 
of the duties of commissioner. That the 
date affixed by the president to his approval. 
July 23, 18(;S, is not conclusive, the affixing of 
a date by the president not being required by 
law. That the approval of the president has 
no operation so long as he retains the bill in 
his possession. He could legally strike It out 
If he finally determined to withhold his ap- 
proval. Such approval does not take effect 
until it is promulgated, and the appropriate 
and only mode of giving it final effect is the 
delivery thereof to the secretary of state, on 
the reception of which, and not before, the 
act became the law of the land. That the 
time a bill Is received from the president is in 
law the time when approval by him becomes 
effective, and is 'to be resorted to whenever 
the time a law goes into operation becomes 
the subject of inquiry. Gardner v. The Col- 
lector, C "V^^all. [73 U. S.] 499. That other- 
wise a statute might have operated upon the 
acts and rights of citizens, and affect them 
civilly and criminally, while the act is In the 
president's drawer, and knowledge of its ex- 
istence as the law of the land impossible. 
Tliat whenever the rights of the citizen are 
to be affected by an inquiry into the precise 
time a law took effect, it is not to be ad- 
judged that it was in force during the whole 
of the day on which it became a law, but 
parts of a day are to be recognized and con- 
sidered by the com-ts of the United States. 
In re Ankrim, [Case No. 395;] In re Richard- 
son, [Id. 11,777;] In re Wynne, [Id. 18,117.] 
That it is for the defendant to show affirma- 
tively that the granting of the extension was 
after the act was received by the secretary 
of state, and that the power and jurisdiction 
of Stout to act as commissioner had ceased 
when he made the order for the extension, 
and this has not been done. That the plain- 
tiff has shown affirmatively that the act was 
not received by the secretary of state imtil 
four o'clock of the 24th of July, and that the 
defendants have not shown that the order 
for the extension was made after that hour. 
That Stout was in the actual and legal per- 
formance of the duties of commissioner until 
Hodges, the senior examiner, assumed their 
discharge on the 25th of July; and the de- 
fendants have not shown that the order for 
the extension and the certificate of extension 
were not made and signed by Stout, and the 
record thereof made before Hodges assumed 
the duties of acting commissioner, 

"That the rights of the patentee were com- 
plete and finally vested when the order for 
iFED.CAS. — 47 



the extension was made. That In law the 
record Is taken to be made at and from the' 
moment when the duty to record the exten- 
sion arose, whether the actual writing of the 
record In the book of record was done on that 
or on a subsequent day." 

Thomas A. Jenckes, for complainant 
Samuel S. Fisher, for defendant 

WOODRUFF, Circuit Judge. A rehearing 
was ordered in this case for the mere pur- 
pose of bringing under consideration the 
effect of the act of July, 18G8, entitied "an 
act to authorize the temporary supplying of 
vacancies in the executive department" up- 
on the rights of the parties. It was not in- 
tended to consider further the questions of 
fact or law which were raised and discussed 
on the original hearing of the cause upon 
the pleadings and the proofs then taken. 
On the face of the statute, as it appears In 
the authorized publication thereof, and as It 
now seems on the act as received from the 
president of the United States by the sec- 
retary of state, it appeared that the act was 
approved on July 23, 18GS, and prima facie 
at least, It was to be deemed to have become 
operative as the law of the land on that day. 
And, as the proofs then stood, the extension 
of the patent on which the plaintiff relies in 
his supplemental bill was made after that 
date, and when, by force of the act as con- 
strued by the defendant, the power of the 
chief derk of the patent office by whom the 
extension was made had ceased. If the 
alleged extension was invalid, then, although 
the original patent to Mellier was valid, and 
the defendant was found to have infringed 
It, the plaintiff was not entitled to an injunc- 
tion on the final decree, because the original 
patent expired on August 7, 18G8, and the 
plaintiff was not entitled, by reason of the 
defendant's infringement, to an account of 
profits, except so far as profits arose out of 
a use made of the patented invention prior 
to the last-named day. 

On the application for a rehearing, the 
plaintiff not only insisted that the act of 
July, 1868, did not (even though It became a 
law on the 23d of July) impair the validity 
of the extension of the patent, but the right 
was claimed to produce proofs from which 
It would result, by legal consequence, that 
the act did not take effect as law until July 
24, 1868; that the authority of the chief 
clerk was in full force when the extension 
was made, and that the extension was iu 
©very view of the subject valid. It seemed 
to me just to permit both parties to produce 
further proofs to the end that the actual 
facts might appear, and that all legal ques- 
tions, whether of the propriety of inquiring' 
beyond what appeared on the act itself as 
the date of approval, or of the effect of the 
facts developed on such inquiry, might be 
raised and appear by the record to have been 
presented for consideration. Numerous in- 
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teresting and delicate qtiestlons of great Im- 
portance to these parties, and some of thera 
of moment to the citizens of the United 
States, are now suggeste(^ Among them 
are the questions, whether an act of congress 
becomes the law of the land eo instante the 
president puts his name thereto; whether 
during the ten days, for which hy the con- 
stitution he is at liberty to retain a bill for 
consideration, the biU is so far under his 
control that, notwithstanding he may have 
first affixed his signature, he may, if subse- 
quent information or subsequent reflection 
lead him to disapprove, erase such signature 
and return the bill with his objections; wheth- 
er if he have affixed his name at his residence 
or in the executive chamber, and the bill re- 
mains in his drawer, it is nevertheless'operative 
as a law; whether during the whole number 
of ten days it is entirely under his control, 
so that he may approve or disapprove, his 
signature only operating when he surrenders 
the possession of the bill; whether the act 
of September 15, 1789 (1 Stat. 68), providing 
that whenever a bill having been approved 
and signed shall become a law or tCLke effect, 
it shaU forthwith thereafter be received by 
the secretary of state from the president, 
and, as soon as conveniently may be, pub- 
lished, has or can have any effect to deter- 
mine when the president has lost control of 
the question, or when his approval has legal 
operation (as matter of appropriate legal ev- 
idence); or whether such act imports, or 
can constitutionally import, that delivery to 
the secretary of state must be made before 
the law can operate; and whether any pro- 
mulgation whatever is necessary to make an 
act of congress or the president's approval 
thereof operative? These questions, or mul- 
tiplied forms of substantially the same ques- 
tion, are of great interest. So, also, whether 
when a statute takes effect on a given day, 
it is to be deemed in operation during the 
whole of that day, so as to afCect the validity 
of acts done on the same day but at an hour 
prior to the actual enactment; and whether 
the court may recognize fractions of a day 
in declaring the effect, and inquire at what 
hour of the day the statute became oper- 
ative; and if so, what are the sources of ev- 
idence; if the statute takes effect from the 
signing by the president, may the hour at 
which his signature was affixed be proved by 
parol, and the effect of the statute so be 
made to depend upon proofs necessarily 
somewhat unreliable. 

These and other Idndred questions dis- 
cussed herein are of general interest. In 
more immediate relation to the subject of the 
extension of patents, it is of some interest 
to inquire what In law amounts to an ex- 
tension. Is it the written decision or order 
of the commissioner, or is it the executed 
certificate of extension, or is the record of 
such decision and certificate an essential pre- 
requisite? My conclusions upon the case, as 
now developed, render it unnecessary that I 



should express an opinion upon these vari- 
ous questions above stated. The legal effect 
of the act of 1868 upon the rights of the 
parties, If it was in operation when Mr. 
Stout, chief clerk, made the extension; 
whether any thing done before July 24, 1868, 
operated as a legal extension of the patent; 
and whether, assuming that the plaintiffs are 
right in their claim that the act had no legal 
operation until the president had signed and 
delivered the bUl to the secretary of state, 
the extension was made after that time, are 
questions which, whatever may be my opin- 
ion on the other questions, may be decisive 
of the present case. 7^ 

On these last-named questions I state my 
conclusions very briefiy. 

1. The act of 1868, from the time it took ef- 
fect as a law, operated to deprive the chief 
clerk of the patent office of power and jurisdic- 
tion to extend a patent Looking to the object 
of the act, and the repeal of ail existing acts 
on the subject of supplying vacancies, it Is to 
my mind clear that the act, in all its princi- 
pal provisions, must apply to existing vacan- 
cies caused by death or resignation. It em- 
braces heads of departments, chiefs of bu- 
reaus, and other officers th'ereof, and if the 
authority conferred did not reach existing 
vacancies, then the repeal of all prior laws 
on the subject of temporarily supplying va- 
cancies, left such vacancies unfilled, and 
without authority in any person to perform 
the duties, and the functions of the office 
could be discharged by no one. The reason 
for the enactment applied with the same 
force to an existing vacancy as to one which 
should thereafter occur. The words, "In case 
of death, resignation, absence, or sickness" 
of an officer, are as appropriate to describe 
existing facts as those which may occur In 
the future, and no reason occius to me for 
confining it to the latter class. It may not 
be of much importance, but it is not imper- 
tinent to observe that this construction of 
the act was contemporaneously given to it 
by congress and by the patent office Itself. 

2, It Is entirely clear that upon the plead- 
ings and the proofs, In this case, it must be 
held that nothing done by Mr. Stout, the 
chief clerk, as acting commissioner, before 
the 24th of July, operated as a legal exten- 
sion of the patent. The plaintiff in his bill 
relies upon an extension of the patent made 
on the 24th of July, and he has not averred 
any thing as a groimd of claim that any 
prior act. decision, or adjudication gave him 
any rijilit beyond the term of the original pat- 
ent The proofs place him In no different 
situation if he were not concluded by the 
pleadings; the certificate of extension relied 
xipon bears date on the 24th of July, and was 
certainly . not executed before that day. I 
think the proofs show that it was signed aft- 
er that day. The decision or order entered 
upon the file wrapper (as the disposition of 
the contest touching the extension), as finally 
settled and approved by Mr. Stout, as acting 
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commissioner, bears the deliberate and final 
date of the 24th July. The apparent en- 
<leavor to give it earlier effect, through the 
testimony of Mr. Stout to his belief or con- 
viction that he wrote it on the 20th, having 
made up his mind to grant the extension un- 
less his mind should be changed, will not 
avail. It is manifest, from the proofs in the 
cause, that there had been a vigorous con- 
test, and that the acting commissioner ex- 
pected to receive an argument from the con- 
testants. The rules of the patent office pro- 
vided for It I have already h^d in this case 
that I could not go into any inquiry touching 
the validity of the patent founded on any 
irregularity, or failure, to conform to those 
rules. But this reference to the rules conforms 
to, and confirms what the witness in substance 
states, tliat nothing was done prior to the 
24th, which was either imderstood to be, or 
was Intended to be, conclusive as a decision. 
The Idea of a judgment or decision in its 
nature Judicial, being made provisionally, 
while the question whether any, or what 
judgment, should be pronounced, was Icept 
open to await argument, would be a novelty. 
The entry. If made on the 20th, may have 
been a minute of views the acting commis- 
sioner then entertained; but he says himself 
tliat they were not promulgated, and that he 
did not Intend to promulgate tiiem untH the 
24th, when he .thinlcs he made the date 
"24th," for the purpose of giving the decision 
some effect I add what his testimony fair- 
ly Imports, that the applicant was almost 
daily urging a decision; the acting commis- 
sioner was waiting for the appearance of the 
counsel for the contestants, and the final 
decision was withheld, he "retaining his pow- 
er over It," until the 24th, when, under the 
influence of apprehension that his power 
would cease by force of the act then already 
passed both houses of congress, and known 
to have been laid before the president, and a 
desire to have the extension made, which he 
thought the applicant justly entitled to, he 
made his decision final on that day. 

3. Having reached a* conclusion that the 
patent was a valid patent; that the defend- 
ants are Infringers of that patent; having 
no reason to doubt that the decision of the 
acting commissioner that the applicant was 
entitled to an extension was Just and proper, 
I have come to the examination of the ques- 
tion of fact, as to when the extension was 
actually made, without impulse or possible 
prejudice unfavorable 1» the plaintiff. I 
trust also, without any Impression on my 
mind unfavorable to a just view of the evi- 
dence. If, then, the claims of the plaintiff 
as to the time when or the event upon 
which an act of congress becomes operative 
as the law of the land be conceded, and be 
fixed at the time when the act is received 
by the secretary of state, and the extension 
of a patent be held to create a vested right 
In the applicant not to be defeated by any 
retroactive legislation, by legal fiction or 



otherwise, even for an hour or other part of 
a day, the question of fact remains, when 
was the act in question, with the approval 
of the president delivered and received by 
the secretary of state? And when, in fact 
was the patent extended by the chief clerk 
as acting commissioner. On the first of these 
questions the proof is entirely convincing, 
and there Is no contradiction to this extent 
viz: it was not later than four o'clock In the 
afternoon. Although one of the witnesses 
ventures the opinion that the message to 
the senate, announcing the approval of the 
bill, did not reach the senate brfore half- 
past four, the grounds of his opinion are not 
very obvious, and If a mere opinion foimded 
on the business done In that body after that 
message was received, and before five o'clock, 
is of any moment I think the inference that 
It arrived there earlier much better warrant- 
ed. And the fact that the bill sent by anoth- 
er messenger was filed in the ofilce of the 
secretary of state on that day, and that the 
office hours were from nine to four, ought to 
be deemed to settle that question. 

On the other question. It is pertinent to 
say that I deem it doubtful that the makins 
of the decision which is indorsed on the 
file wrapper. Is the official act which oper- 
ates as a legal extension of the patent, even 
though It be deemed to establish his right 
to such extension. It may be, a final decision, 
and If made while the chief clerk had jmis- 
diotion and power to make it, might perhaps 
be conclusive upon his successor In the dis- 
charge of the duties of commissioner. 
Whether even the certificate of extension 
grounded thereon had not such relation bade 
to that decision that It might be signed by 
such chief clerk after his power had ceased, 
the same being treated simply as the em- 
bodiment of that decision In proper foftn as 
evidence of the title of applicant I ex- 
press no opinion. Taking all this most favor- 
ably to the dalm of the plaintiff, when was. 
the decision, in fact made? The testimony 
satisfies me, and I must therefore, find that 
it was made between seven and eleven 
o'clock In the evening of the 24th of July, 
and, therefore, after the act of congress had 
been approved, signed, and filed in the office 
of the secretary of state. On the 20th or 
21st, Hay (administrator of Mellier), the 
applicant, had been heard upon the subject 
of the granting of his application. The mat- 
ter was kept open to enable the counsel for 
contestant to be heard under the rules. 
Those rules contemplated the giving of even 
more time to the contestants. Hay was 
nevertheless "almost daily m:ging a deci- 
sion." An apprehension had arisen that the 
act of congress, taking away the power of 
the chief clerk, would be signed by the pres- 
ident On that evening, between seven and 
eleven o'clock. Hay and others were present 
in the office. Hay had no business there 
"but to urge the extension of this patent" 
Mr. Stout was devoting his attention to the 
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papers in the application for such extension. 
One of the 'clerks in the office was present, 
and read to him some papers connected 
with the case. He also devoted some atten- 
tion to another application for an extension 
of a patent. That he decided adversely to 
the applicant under the same date, July 24, 
and as to that it is obvious there was no oc- 
casion for further attention If he had al- 
ready, at an earlier hour of the day, actually 
made an adverse decision, for that termi- 
nated his duties In relation thereto. A rumor 
reached the office in the coiurse of the even- 
ing that the act of congress above referred 
to had been signed by the president, and 
some one volunteered to go to the capitol to 
inquire. One witness thinks he returned 
with a confirmation of the rumor, but the 
witness, Pennebacker, testifies that he him- 
self volunteered to go, and went, and waa 
told that the persons inquired of had no 
notice of such signing, and that he returned 
and delivered the message. Mr. Stout Is 
quite positive that he did not know of such 
signing until the next day. Th;s would leave 
him at liberty to act In the matter of the 
extension. And all these circumstances in- 
dicate most strongly that it was then and 
there that his decision was made and 
intended to be operative and final. 

This conclusion renders an opinion upon 
most of the questions discussed unnecessary, 
and therefore I do not inquire further 
whether the act is, as matter of law, to be 
deemed the law of the land during all the 
24th day of July, or on whom is the burden 
of showing whether the decision was before 
or after the time at which the bill was filed 
in the office of the secretary of state, if 
that be the hour and moment when it took 
effect. Nor whether the operation of an act 
of congress shall be made to depend upon 
evidence in parol to matters lying In the 
memory of witnesses, and not in the record. 
Notwithstanding my conclusion, the case 
may, perhaps, illustrate the uncertainty at- 
tending such inquiries touching the law of 
the land, and often, it may be, when very 
grave consequences will flow from the open- 
ing of such a question to parol proof. It 
may be argued, with some force at least, that 
a law enacted by congress, approved and 
signed by the president, is to be taken as the 
expression of what is wisest and best, and 
that if an official act In contravention of its 
provisions or requirements be insisted upon, 
he who relies upon such act as valid, 
should, if he be permitted to divide the day 
of enactment Into portions, show on his 
part, by very clear evidence, that the official 
act relied upon preceded, the enactment of 
the law. The plaintiff must have a decree 
herein in conformity with the former deci- 
sion, so far as it affirms the validity of the 
original patent and the infringement there- 
of, and directs an account of profits down 
to August 7, 18G8, when that original patent 
espired, hut no injunction restraining the de- 



fendants in the future use of the invention 
in question should be granted. 

[NOTE. For reference to other cases involy- 
ing the patents and reissues passed upon in this 
case, see note to American Wood-Paper Co. v. 
Fibre Disintegrating Co., Case No. 320.] 



Case INTO. 822. 

AMERICAN WOOD-PAPER CO. v. HEFT 

et al. 

[3 Fish. Pat. Cas. 31G.]* 

Circuit Court, E. D. Pennsylvania. Nov, 
1867. 

Patents for Inventions— Action fob Infringe- 
ment— Vamditt OF Reissues — Wood Paper — 
Process — Equity Practice. 

1. The two reissues granted to Ladd & Keen, 
April 7, 1863, of original patent granted to 
Watt & Burgess, July 18, 1854, for improve- 
ment in manufacture of paper pulp from wood» 
are illegal and void.— Grier, J, 

2. The letters patent granted to M. A. C. 
Mellier, May 26, 1857, for improvement in manu- 
facture of paper from straw, is intended for 
straw alone, et similia. — Grier, J. 

3. Mellier was not the first to succeed in the 
enterprise of making paper from straw. — 
Grier, J. 

4. Mellier's patent must be construed by tak- 
ing a view of all its parts. — Grier, J. 

5. Mellier says his invention consists in sul>- 
jecting straw to a pressure of at least seventy 
pounds to a square inch — prefers eighty. The 
process used by defendants does not come up 
to tlie minimum claimed by Mellier. — Grier, J. 

6. The letters patent granted Morris L. 
Keen, September, 13, 1859, is for a combina- 
tion of devices which is not used by defend- 
ants- — Grier, J, 

7. The letters patent granted Morris L. 
Keen, June 16, 1863, claims a perforated dia- 
phragm of which he was not the inventor. — 
Grier, J. 

8. The arrangement of a discharge pipe, with 
stop-cock, is what every one using a vertical 
boiler might use without invention, and was 
not open to be monopolized by Keen. — Grier, J. 

9. The phrase "preparatory process," as ap- 
plied to the process of Watt & Burgess, is sat- 
isfied by a process which although finishing the 
pulp for making brown paper, requires the fur- 
ther process of bleaching to make the pulp suit- 
able for white paper. — Cadwalader, J. 

10. If it were otherwise, the objection to the 
use of this phrase might be removed by a dis- 
claimer.— Cadwalader, J. 

11. The legal question under a reissue is not 
what the patentee intended to patent, but what 
he had, in fact, invented. — Cadwalader, J, 

12. The invention of Watt & Burgess, de- 
scribed in the reissues of 181)3, not having been 
made in 1854, when the original patent was 
granted, the reissues are void. — Cadwalader, J. 

13. The patent of Mellier is maintainable for 
wood as well as straw. — Calwalader, J. 

14. Where the complainants filed a bill on five 
patents, and the court found for the defend- 
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nnts on four, but the judges disagreed as to the 
fifth: ffdd: That the bill must be dismissed, 
but without costs. — Cadwa!ader» J. 

15. If the decree had been for the complain- 
ants on the fifth patent, it should have been 
without costs.— Cadwalader, J. 

In equity. This was a bill in equity filed 
U>y the American Wood-Paper Company 
against J. D. Heft and others] to restrain the 
defendants from infringing the following 
letters patent, which had been assigned to 
complainants: 

I. Letters patent for "Improvements in 
pulping and disintegrating vegetable sub- 
stances," granted to Charles Watt and 
Hugh Burgess, July 18. 1854, [No. 11,343,] 
for fourteen years from August 10, 1858, 
when the same invention was patented 
m Kngland, assigned to William F. Ladd 
and :Morris L. Keen, reissued to them 
October 5, 1858, and again reissued to them, 
April 7, 18G3. This invention, as described 
in the original patents, was substantially as 
follows: The wood was reduced to shavings 
{the finer the better), boiled in a solution of 
caustic allcali (time and strength to suit the 
wood), washed and pressed, and exposed to 
the action of chlorine, or any composition 
of chlorine and oxygen, either gaseous or 
aqueous, washed and pressed again, using 
occasionally mechanical aid, and then placed 
in a weak solution of caustic alliali, when 
it will assume the form of a brown pulp. 
The latter Is freed from alkali by washing, 
and then bleached in the usual way. 

The claim of the original patent was as 
follows: "The pulping and disintegrating of 
shavings of wood, and other similar vegeta- 
ble matter for malting paper, by treating 
tliem with caustic .allcali, chlorine, simple or 
its compound with oxygen and alkali, in the 
order substantially as described." 

The claim of the two reissues, Nos. 1448 
and 1449, granted April 7, 1863, were as fol- 
lows: 

Reissue No. 1448: "A pulp suitable for the 
manufacture of paper, made from wood or 
other vegetable substances by boiling the 
wood or other vegetable substance in an 
alkali under pressure, substantially as de- 
scribed." 

Keissue No. 1449: "First, the process of 
treating wood or other vegetable substance 
by boiling In an alkali under pressure, as a 
process, or preparatory process, for making 
pulp for the manufacture of paper from such 
woods or other vegetable substances sub- 
stantially as described. Second, the process 
of treating resinous woods by boiling in an 
alkali under pressure, and treating the 
product with chlorine and its compounds 
Avltli oxygen, for making wlilte pulp for the 
manufacture of paper from such woods, sub- 
stantially as described." 

ir. Letters patent for "improvement in 
making paper pulp," granted to Marie 
Amedle Charles Mellier, May 26, 1857, [No. 
17,387,] for foiu'tccu years from August 7, 



1S34, when the same invention was patented 
in France. The specification of this patent 
is given In full In the report of the case of 
Buchanan v. Howland, [Case No. 2,074.] 
The invention had "for its object a peculiar 
process for the treating of straw and other 
vegetable fibrous materials requiring like 
treatment, preparatory to the use of such 
fibers in the manufactm-e of paper; and the 
improvement consists in subjecting straw, 
or such other fibrous materials, to a pressure 
of at least seventy pounds on the square 
Inch, when boiling such fibrous matters in 
a solution of caustic alkali." 

The disclaimer and claims of the patent 
were as follows: "Having thus described the 
nature of my said invention and the manner 
of performing the same, I would have it un- 
derstood that I do not claim the general use 
of caustic alkaline solution, nor the employ- 
ment generally of a dose boiler for boiling 
straw, or other vegetable fibrous substances. 
But what' I claim as my invention, and de- 
sire to secure by letters patent, is the use 
of a solution of caustic soda {N a 0) in a 
compartment of a rotary vessel separate 
from that which contains the steam heat, 
substantially as described. I also claim the 
within described process for bleaching straw, 
consisting in boiling It in a solution of ptu-e 
caustic soda (N a O) from two to three de- 
grees Beaume, at a temperature of not less 
than three hundred and ten degrees Fahren- 
heit; after it has been soaked and cleansed, 
and before submitting it to the action of a 
solution of chloride of lime, from one to one 
and a half degrees, substantially as de- 
scribed." 

ni. Letters patent for "improvement In 
boilers for making paper piUp from wood," 
granted to Morris L. Keen, September 13, 
1859, [No. 25,418.] 

The claim of tliis patent was as follows: 
"A boiler for boiling under pressure wood 
and ligneous materials for making paper 
pulp, constructed with an expansion cham- 
ber, stirrers, and discharge valve or cock, 
arranged for the purposes and In the man- 
ner substantially as stated." 

IV. Letters patent for "Improved boiler 
for making paper pulp," granted to Morris 
L. Keen, June 10, 1SG3, [No. 33,901.] 

The claims of this patent were as follows: 
"icirst, a boiler provided with a perforated 
diaphragm and well, or their substantial 
equivalents, arranged in the manner and for 
the* purpose described. Also, in combina- 
tion with the boiler, the arrangement of the 
discharge pipe and valve, for the pm*pose 
of blowing out or discharging the contents 
of the boiler under pressure, substantially 
as and for the purpose set forth." 

The defendants relied upon the Invalidity 
of the reissues of the Watt & Burgess pat- 
ent, insisting that they were not for the 
same invention as the original. They also 
insisted that Mellier's patent was limited to 
the use of caustic soda at a temperature due 
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to a pressure of seventy pounds, claiming 
that the patentee had repeatedly stated ia 
his specification that a pressure of seventy 
pounds was equivalent to 310° Fahrenheit 
The defendants used a pressure not ex- 
ceeding: sixty pounds. 

[Complainants' bill was dismissed, with 
costs, and an appeal was taken to the su- 
preme coiu-t by complainants, but was dis- 
missed on a question not affecting the mer- 
its. See The American Wood-Paper Co. v. 
Heft, 8 Wall. (75 U. S.) 333-1 

Thomas A. Jenckes, for complainants. 
George Harding, for defendants. 

Before GRIEll, Circuit Justice, and GAD- 
WALADEE, District Judge. 

GRIEB, Circuit Justice- That the reis- 
sued patents of 1863 are illegal and void 
requires no further reasons than those al- 
leged in the answer and clearly substantiated 
by the evidence. 

Melller's patent is intended for straw alone, 
et similia. 

He was not the first to succeed in this en- 
terprise. 

His patent must be construed by taking a 
view of all its parts. 

He says his invention consists in subject- 
ing straw to a pressure of at least seventj' 
pounds to the square inch— prefers eighty. 

"I have found by experiment that it is es- 
sential that a temperature equivalent to sev- 
enty pounds must be employed." 

The only practical method of determining 
the temperature of th.e liquid is by noting 
the pressure on the boiler— testimony of Bur- 
gess. 

Accordingly the patentee describes seventy 
pounds as synonymous with 310° Fahren- 
heit Again, he describes it at seventy to 
eighty-four pounds. The claim uses the 
term not less than 310** Fahrenheit which he 
has before defined by seventy pounds to 
the square inch. 

The claim of this patent was sustained 
only against those who went beyond the 
seventy pounds in New York. 

The process used by defendants does not 
come up to the minimum claimed by Mellier. 

The defendants do not use over sixty 
pounds to the square inch. 

There is no proof that defendants infringe 
either of Keen's boiler patents, that of 1859 
or 18G3. 

Keen's patent of 1859 is for a combination 
of devices which is not used by defendants. 

His patent of 1863 claims a perforated dia- 
phragm of which he was not the inventor- 
see Martin Nixon's patent, 1853. 

Nor was he first to use a discharge pipe 
and valve for the purpose of blowing out 
or discharging the contents of the boiler 
tinder pressure. 

The arrangement of a discharge pipe, with 
stop-cock, is what every one using a vertical 
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boiler might use without invention, and Is 
not open to be monopolized by Keen. 

The combination of devices in defendants' 
Dixon patent has more claim to originality 
and invention, and does not infringe either 
of Keen's patents. The bill ought to bo 
dismissed. 

OADWALADES,, District Judge. As to 
the patents for alleged improvements in the 
boiler, or its appendages, it may suffice it 
to say, that so far as the alleged inventions 
may have been patentable and new, they 
have not been infringed. The other patents 
on which th.e bill is founded require careful 
consideration. I regret that the early de- 
parture of the circuit judge for Washington 
renders a decision so soon after the argu- 
ment necessary. 

Watt & Burgess, practical chemists, on 
August 19, 1853, obtained a patent in Eng- 
land. On July 18, 1854, they obtained one 
from the United States, for the same al- 
leged invention, for fourteen years from the 
date of their English patent The patent 
from the United States, and a reissued pat- 
ent which was substituted for it, have been 
successively surrendered, and a second re- 
Issue has been obtained. This reissue was 
in two patents, dated April 7, 18G3, Nos. 
1448 and 1449. Each describes a process 
for boiling fine shavings, or cuttings of wood, 
or other vegetable substances, in a solution 
of caustic alkali, in a close vessel, under a 
high pressure, in order to obtain a pulp fit 
for making paper, the length of the time of 
boiling, and the strength and heat of the- 
solution graduated respectively to one an- 
other, and to the more or less refractory 
natm-e of the vegetable substance to be thus, 
ti'eated; the duration of such boiling from 
four hours to twelve; the strength of the 
solution from 17" to 12' or 10° T. (corres- 
ponding with 12" to SYz" or 7^" Beaume); 
and the heat ordinarily "at near or above" 
300° Fahrenheit, which might, however, be 
raised to 500". This means a minimum 
heat, not much, below that indicated on the 
steam-gauge as due to a pressure of fifty 
pounds to the square inch, which heat might 
be increased as required. The pressure ap- 
pears, from the evidence, to be no further 
useful than as the required heat of the liq- 
uid above 212" can not be imparted except 
under pressure, nor measured otherwise than 
by tb.e degree of pressure, as indicated on 
the steam-gauge. The specification implies, 
that the graduation of the heat, the strength, 
and the diu-ation were to depend, in a great 
measure, upon experience, not restricted 
within any narrow limits. Their gradua- 
tion to the nature of the vegetable substance, 
whatever it might be, is expressly required 
in the specification. Their adjustment or 
graduation to one another, as occasion might 
require, though not expressed, is obviously 
implied. 
The claim in the specification of No. 144S 
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is of the invention of a pulp suitable for the 
jnanufacture of paper made from wood, or 
other vegetable siibstiinces, by boiling in an 
allcali, under pressure substantially as de- 
scribed. The claim in the specification of 
No. 1449 is the invention of ti'eatiug wood, 
or other vegetable substances, by boiling 
in an alkali, under pressure, as a process, or 
preparatory process, for making pulp for the 
manufacture of paper substantially as de- 
scribed. The invention claimed in those two 
patents, whether that of a product, or that 
of a process, depends wholly upon boiling in 
an alkaline solution in a close vessel, with 
such graduation of heat, strength, and time 
to one another, and to the refractoriness of 
the material, as may produce a suitable pulp 
at one operation. The question Is whether 
Watt & Burgess invented either the product 
or the process at or before the date of their 
English patent of August 19, 1853, to which 
the American patents relate. Before this 
date, and before any maturity of their pre- 
vious experiments, a pulp fit for making pa- 
per had been obtained by others from such 
fibrous substances as wood and straw, 
through the use of different processes for 
disintegration of the fibers. In every such 
case, the process had been one of successive 
stages. The substances had been boiled in 
an alkali, strong or weak, in open vessels 
and in close ones, imder pressm*e and with- 
out pressure. The process had never been 
such as to produce the pulp at one operation. 
In some cases the boiling itself had been 
repeated. In all of them, there had, besides 
mere soaking and cleansing, been a succes- 
sion of mechanical or of chemical treat- 
ments, or of both, with applications of heat. 
But as I have already said, a suitable pulp, 
that is to say, cellulose approximately pure, 
hud, through some of these former processes, 
been obtained from both wood and straw. 
It Is thus very clear that Watt & Bm'gess 
did not, nor did either of them, invent or dis- 
cover the product as distinguished from the 
process. 

As to the process, it was, on the part of 
the defendants, assumed that the case must 
be decided upon the patent No. 1449 alone; 
and, independently of the question whether 
the process in itself was new, the argument 
was urged that this patent was invalid be- 
cause it claimed too much. The claim in it 
Is for the invention of a process, or prepara- 
tory process. The novelty, if there was any, 
consisting wholly in the singleness of the 
process, it could not, according to the argu- 
ment, be considered new as a preparatory 
process. Perhaps the phrase preparatory 
process, in the specification of this patent, 
has not precisely the meaning which this ar- 
gument attributes to it. Pulp which is al- 
ready fit for making brown paper, requires 
bleaching, in order to render It suitable for 
making white paper. If no further treat- 
ment than suffices to whiten the pulp is re- 
quired for the latter pm*pose, the same pro- 



cess which suffices to finish the pulp for 
making brown paper, is thus, in a relative 
sense, preparatory as to white paper. If this 
were otherwise, the objection to the patent 
could be removed by a disclaimer, as was 
done in Morse's Case, 15 How. [56 V. S.] 
J20, 121. It Is therefore unnecessary to in- 
quire whether the difficulty might not also be 
avoided by recurring to the patent No. 1448, 
which is not simply for a product, but for 
tlie product as made by the single process 
described. 

The specification will therefore be consid- 
ered as including a legally-sufiicient claim 
of the invention of tlie process of boiling 
in an alkaline solution in a close ves.<?el with 
such a graduation and adjustment of heat, 
sti'ength, and time as will produce the pulp 
at a single operation. That the process thus 
claimed. If actually invented by Watt & 
Burgess at any time not later than the date 
of their English patent, was new, is, I 
think,' on the evidence, imquestlonable. 
Therefore, if they had invented it by August 
19, 1853, the reissued patent must be sus- 
tained. 

The evidence upon the question of fact as 
to the alleged Invention of this date, consists 
of the testimony of Mr. Burgess, and his 
manuscripts, which have been preserved; 
the specifications of the English patent, and 
of the first patent obtained from the United 
States; the correspondence and other pa- 
pers on file in the patent ofiice, and the 
specimens deposited there. Let us consider 
first the. documentary evidence, and after- 
ward the testimony of Mr. Burgess. 

It is quite clear, from all the writings 
which are not of date subsequent to the 
American patent of July, 1854, that what 
was patented, and what it was intended to 
patent in 1853 and 1854, was an alleged in- 
vention of a process of successive stages, 
one of which was boiling in an alkali, and 
that such boiling might be imder pressure, 
but that it was optional. The patentees did 
not intend to describe, or to claim, any pro- 
cess completed at one operation, to which 
boiling under pressure was Indispensable. It 
may be said that there is, nevertheless, no 
absolute impossibility that they had in- 
vented such a process; and that the legal 
question under the reissue is not what they 
had intended to patent, but what they had, 
in fact, invented. This, in the abstract. Is 
true. But its mere legal truth does not les- 
sen the immense improbability that they had, 
in fact. Invented or discovered the process. 

Nor Is this improbability diminished by the 
testimony of Mr. Bmrgess, that economical 
considerations may have influenced the pat- 
entees to suppress, at the time, a part of 
their supposed invention- His testimony, as 
given to this effect at this late day, does not 
go, by any means, to the extent assumed in 
the argument for the complainants. If the 
matured invention had been fully conceived 
by him, it is probable that motives of econ- 
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omy would, on the contrary, have suggested 
the idea of elevating the temperature in order 
to reduce the quantity of alkali iised. The 
experiments of Watt & Burgess, In England, 
were begun in 1851, and there is nothing in 
the testimony of Mr. Burgess to induce a be- 
lief that by August 19, 1853, either of them 
had made any experiment with a view to 
such a simultaneous graduation of the time 
of boiling, and graduation of the heat and of 
the strength of the solution, as was required 
for a process of only a single stage. He tes- 
tiiaes that in a laboratory in 1852 he produced 
a pure pulp by boiling in a caustic alltaline 
solution. But how long it was boiled, he 
does not state, nor of what strength was the 
liquid. He says that he had not the means 
at his disposal for determining the pressure 
used. How many, or what were the stages 
of the process, he does not mention. He left 
England for the United States in the early 
part of 1854. The single previous experiment 
in which he made a pulp at one operation oc- 
cupied only about twenty minutes, when he 
was alone in the laboratory. On this occa- 
sion he put about a pound of pine wood into 
a wrouglit iron mercury bottle of the size of 
about fourteen by six or eight inches. He 
could not recollect the strength of the solu- 
tion, and had no means of determining the 
pressure There was no ascertainment or es- 
timate of strength, or heat, or time, much 
less graduation or adjustment of them; nor 
was there any attempt at either, unless it 
consisted in the simple use of extreme heat 
From the shortness of the time, the .pressure 
must (if the material was crude) have been 
very high, far above the extreme of tension 
for any working purpose. He does not ap- 
pear to have had any mental conception of 
such a practical process as the patents of 
1863 describe- 

Great care In referring the different parts 
of his testimony to the proper periods must 
be observed, or it may be misapplied. In 
1854, after the American patent of July in 
that year, he recommenced experiments in 
this country, and before the end of the same 
year had approximately matured them. 
Whether he then attained a sufficient knowl- 
edge of the process afterward described in 
the reissued patents of 18C3 can not be ma- 
terial. If such was the fact, and if Mellier 
had not obtained his patent in the mean 
time, it would be the misfortune of the com- 
plainants that Mr. Burgess did not apply for 
an independent patent in the latter part of 
1854, instead of referring his new invention, 
by the reissues, to the patent of August, 1853. 
But the misfortune could not be judicially 
remedied. No such invention had been made 
at that time, and consequently the bill, so far 
as it rests upon the patents of reissue, must 
be dismissed. 

The remaining question Is, whether the biU 
can be maintained on the patent to Mellier, 
which is also vested in the complainants. 
A patent granted to Ladet, in France, on Au- 



gust 7, 1854, appears to have Vx^on obtained 
by him for this Mellier. The patent from 
the United States was obtained by Mellier 
himself on May 26, 1857, for fourteen years 
from the former date, August 7, 1854. He 
had, in the meantime, 1855, obtained a patent 
in England. The first claim and many parts 
of the specification of his American patent 
are applicable to the subject which is here of 
no importance. Hereafter, when his claim 
is mentioned, it will be understood as the 
second claim. He describes the invention as 
a process for the treating of straw and other 
vegetable fibrous materials requiring like 
treatment preparatory to the use of such 
fibers in the manufacture of paper. The im- 
provement, he says, consists in subjecting 
straw or such other fibrous materials to a 
pressure of at least seventy pounds on the 
square inch, when boiling such fibrous mat- 
ters in a solution of caustic alkali. For this 
purpose the straw or fibrous matters are cut, 
soaked, and cleaned, and then placed in a 
suitable boiler. He prefers a temperature 
to produce at or above eighty pounds on tiie 
square inch in the boiler containing the 
fibrous materials; but says that so high a 
tempei-atiu-e is not absolutely necessary, for 
he lias found by experiment a temperature 
equivalent to seventy pounds on the square 
inch essential. The quantity of alkali used 
is at the rate of about sixteen per cent of 
the straw or fibrous substance under treat- 
ment. In describing the details of the pro- 
cess, he says that the heat is to be raised to 
such a decree as to attain and maintain for 
a time an internal pressure equal to, or ex- 
ceeding, seventy pounds on the square Inch, 
that is, about 310'* Fahrenheit, by which a 
considerable saving of alkali, as well as time 
and fuel, results, as compared with former 
means of using a caustic alkali, in preparing 
straw and other fibers for paper makers. He 
adds, that by submitting the straw or similar 
fibrous materials to a pressure of between 
seventy and eighty-fom: pounds on the square 
Inch inside of the boiler, he can reduce con- 
siderably the proportion of alkali, and that 
the solution which he preferred to use was 
to be from 2° to 3' Beaume, tmd at the rate 
of about seventy gallons to each hundred 
weight of straw or other fibrous vegetable 
matters requiring like treatment; and that 
he found it desirable to keep up the heat 
and pressure during about three hours after 
the above pressure obtained. After further 
washing, the straw or fiber may, he says, be 
bleached In the ordinary manner, and this 
will be found to be accomplished by a com- 
paratively small quantity of chloride of lime. 
He declared that he did not claim the gen- 
eral use of caustic alkaline solutions, nor 
the employment generally of a close boiler 
for boiling straw or other vegetable fibrous 
substances, but claimed the process for 
bleaching straw consisting in boiling it in a 
solution of pure caustic soda from 2° to 3° 
Beaume, at a temperature not less than 
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310° Palirenheit, after It has been soaJied 
and cleaned, and before submitting it to the 
action of a solution of chloride of lime from 
1" to IMi" substantially as described. In 
this claim and in the body of the patent, 
the word bleaching Is used with applications 
chemically the same, but practically some- 
what different, through difference in de- 
gree. The word signifies, in the daim, a 
disintogi*ating, and in the body of the patent 
a mere whitening process. 

Tlie reason for giving so full an abstract, 
almost a transcript, of the material parts of 
the specification, with some of its repetitions 
of the same phrases, will appear as we pro- 
ceed. In the mean time, we may remark 
that whenever the number of pounds of pres- 
sm:e is mentioned by Mellier, he means the 
internal pressure, exceeding by fourteen and 
seven-tenths pounds, the pressure as indicated 
on the steam-gauges here In use, the differ- 
ence being the weight of the atmosphere. 
This difference must always be considered 
in comparing this French expression of the 
measure with the usual expression of It In 
this country. Thus the measure of seventy 
pounds in the specification of Mellier corre- 
sponds with about fifty-five pounds on the 
steam-gauge here in use. His French patent 
mentions a pressure of five or six atmos- 
pheres. From the less extreme, five atmos- 
pheres, the deduction of one for this differ- 
■ence leaves the minimum four atmospheres, 
not quite fifty-nine poxmds. An observation 
of less importance Is that the tables used by 
him, according to which the degrees of heat 
are tested by the pressures, must have been 
somewhat inaccurate. Thus, in the specifi- 
cation of his American patent, he gives sev- 
enty pounds, or, as indicated on our steam- 
gauges, about fifty-five pounds as the pres- 
sure due to a heat of 310° Fahrenheit The 
l)ressure due to such a heat should have been 
stated as Internally about seventy-four 
pounds, or, as Indicated on the steam-gauges, 
about fifty-nine pounds. So, in his English 
pntent, he mentions eighty pounds on the 
square Inch as the pressure due to a heat of 
about 322" Fahrenheit, whereas the internal 
pressure due to such a heat is about eighty- 
seven pounds, and the pressure as indicated 
on our steam-gauges about seventy-two 
pounds. These comparisons are facilitated 
by the tables annexed to Dr. Band's testi- 
mony. 

It is argued for the defendant that the 
process described In this patent applies to 
straw alone, or Is limited to it by the claim; 
that the patentee was not the first person 
who succeeded in applying the process even 
to straw, and that if he was, the claim is 
limited to the use of a temperature not be- 
low 310" Fahrenheit, which he defines as 
seventy pounds to the square Inch, Internal 
pressure (corresponding with a pressure of 
about fifty-five pounds as indicated on the 
steam-gauge); that the pressure used by the 
defendants is below this, and that conse- 



quentiy they do not Infringe the patent I 
do not think any part of this argument main- 
tainable. As I understand the specification, 
It describes. In substance, the process after- 
ward claimed In the reissued patents of 1863, 
as the invention of Watt & Burgess. If so, 
Mellier would appear to have been the first 
person who discovered that the temperature 
and strength of the solution, and the dura- 
tion of the boiling, could, In practice, be so 
graduated and adjusted as to produce the 
pulp at one operation. The claim does not, 
in the apparent purpose of that part of it 
which mentions straw, resemble in all re- 
spects the claims ordinarily found at the 
foot of specifications of patents. If it did, 
it would limit the application of this patent 
to straw alone. But there is, in this respect 
very littie resemblance to such ordinary 
claims. The intended subjects of the pro- 
cess patented are explicitiy and repeatedly 
designated in the specification as straw and 
other libro;us vegetable substances requiring 
like treatment, for the purpose in view. This 
treatment is exemplified with the requisite 
descriptive precision in the type case of 
straw. The description of this application 
of the treatment suffices to enable a skillful 
person to apply it to other substances re- 
quiring like treatment Such a person ought 
to know, and if he did not, passages in the 
specification would instruct him, that with 
a crude fibrous vegetable substance, more 
refractory than straw, a stronger alkali, or 
a greater heat, or a longer time of boiling, 
would be necessary. In the application of 
the treatment to such a substance, the pro- 
portions which were as yet untaught by 
science, would be tested by future experi- 
ence. The case of straw best exemplified 
the "considerable saving of alkali as well as 
time," etc., which the specification mentions. 
But a solution In which, at a certain temper- 
atm*e, straw could be made into a pulp in a 
certain time, woifid, if the strength were In- 
creased, and the time of boiling prolonged, 
serve to make wood into pulp, in the same 
close vessel, with, or perhaps without,, an 
elevation of temperature. With an elevation 
of temperatture the wood might be made Into 
a pulp In the same time as the straw, or In 
a time somewhat longer, and, perhaps, in a 
solution of somewhat greater strength. Ex- 
perience would furnish and test the stand- 
ards. 

The substances must, indeed, be such as 
require like treatment with straw for the 
purpose In view. But what Is this purposed 
It is to obtain cellulose approximately pure, 
by disintegration. A fibrous vegetable sub- 
stance which is ligneous, is not the less an 
object of this purpose because it is ligneous, 
if the treatment of It should be similar, and 
differing only in graduation and adjustment 

That the treatment required for straw and 
for wood are not otherwise different, appears 
beyond a doubt, from the answers of the 
defendants in this case, and from the sworn 



AMES (Case No. 323) 



[1 Fed. Cas. page 746] 



report of the viewers who witnessed the 
processes at the defendants' manufactory. 
Their answer describes the process then and 
previously used by them in making pulp for 
paper from wood, and also in making It 
from sti-aw. They at first treated wood 
with a solution of caustic alkali of the 
strength of 12° Beaume; but afterward 
found a strength from 4." to 6°, say 5°, to 
answer best For straw they state that they 
have used a strength of about 3° Beaume. 
For both wood and straw they state the 
pressm-e as between fifty and sixty pounds, 
not exceeding sixty pounds. In the subse- 
quent experiments at the manufactory, they 
used a pressure generaUy somewhat "lower, 
but with a more than corresponding increase 
in the strength of the solutions. 

The claim of Mellier sums up in the spec- 
ification so far as it had exemplified the ap- 
plication of the general process in the spe- 
cific treatment of straw, which, when boiled 
in a solution of only 2° or S" Beaume, re- 
quires a temperature of at least 310° Fahren- 
heit, if this heat of the liquid is to be main- 
tained, as he suggests, for only three hours. 
But in a solution of greater strength, like 
that used by the defendants for straw, with 
a cooking process continued for a longer 
time, as theirs was in the experiments wit- 
nessed by the viewers, the specification im- 
plies that a lower temperature would suflace. 
In Mellier's French patent the time of boil- 
ing mentioned is, instead of three, six or 
eight hours, and the strength of the solution, 
instead of 2° or 3°, is 3° or 4<^ Beaume. The 
French patent described the process as con- 
sisting in the production of a pulp, either 
white or of a color fit for the manufacture 
of paper from straw or other fibrous vege- 
table matters; and, in describing the details, 
occasionally mentioned straw without men- 
tioning other materials. 

Independently of recurrence to Mellier's 
French patent, I think his patent from the 
United States maintainable as to both wood 
and straw. I also think that the defendants 
have infringed as to each, and that if tlie 
patent were limited to straw, there should 
be still a decree for the complainants. But 
I am not of opinion that such an absolute 
restriction is within the fair import of the 
specification. The difference of opinion up- 
on the bench applies to this patent only. 
But it prevents a decree for the complain- 
ants. Their bill must be dismissed in order 
that they may be enabled to appeal. The 
dismissal should be without costs. If the 
decree had been in their favor, it should, I 
think, have been without costs. 

[NOTE. For a reference to the other cases in- 
volving tiie same patents, see note to American 
Wood-PrtiM^r Co. V. Fibre Disintegrating Co., 
Case No. 320. An appeal was afterwards taken 
to the supreme court by the American "Wood- 
Paper Co., but the appeal was dismissed, on the 
ground that the complainants owned and con- 
trolled both sides of the litigation. American 
Wood-Paper Co. v. Heft, 8 Wall. (75 U. S.) 333.] 
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Ex parte AMES. 
In re McKAY et al. 

[1 Lowell, oGl;^ 7 N. B. R. 230.] 

District Court, D. Massachusetts. April, 1871. 

bankrtjptct— prefkuences— cu attel mortgage 
— Pdture Advances— Security. 

1. An insolvent trader may mortgage his 
stock and tools for present and future advances 
with the actual and honest intent to raise 
money to continue his business. It seems, that 
such a mortgage would not necessarily be fraud- 
ulent though a part of the consideration were 
an. existing debt. 

2. Where the honest intent was clear, and the 
mortgage was made for past as well as future 
advances, but mainly for the latter, and it ap- 
peared that the past advances were already 
secured upon property reasonably believed to- 
be fully adequate, the mortgage was upheld 
although it turned out that the former security 
had not beeu quite sufficient. 

3. A chattel mortgage of machinery and other 
things which would be trade fixtures as between 
landlord and tenant, will give the mortgagee a 
valid lien as against the assignee m bankrupt- 
cy, although as against a prior mortgagee of 
the realty the fixtures would be real estate, 
if it appear.s that such prior mortgagee makes 
no claim to the fixtures. 

4. Where a mortgage was given to indemni- 
fy the mortgagee for his advances, and he 
lent his acceptances to the mortgagor, and after 
the banliruptcy of the latter bought up the 
paper at a discount, hrU, that he could charge 
against the mortgaged property only what he 
had paid in cash to take up the acceptances. 

5. Where a mortgage is made in Massachu- 
setts of an unfinished locomotive, the mort- 
gagee will hold the additions afterwards made 
to the article by the mortgagor before his bank- 
ruptcy, by accretion; but a mere mortgage of 
materials would not, it seems, give him tht' 
right to new articles manufactured from those 
materials. 

6. A mortgage given in pursuance of a parol 
agreement to give security, if required, will not 
hold against the assignee in bankruptcy, if the 
afet of giving the mortgage would have been a 
preference at the time it was given, but for 
the agreement. 

[Cited in Strain v. Gourdin, Case No. 13,521.]' 

7. Whether or not a written promise to con- 
vey certain definite property as security, given 
when the debt was contracted, would save the 
mortgage afterwards given from being a prefer- 
ence, quaere? 

[Cited in Re Jackson Iron Manuf'g Co., Case 
No. 7,l5a3 

8. Advances made in good faith while a mort- 
gage is being prepared, and as part of the 
money agreed to be secured by it, will be 
protected, though there should be a change of 
the debtor's circumstances after the money wa& 
advanced, and before the deed was delivered. 

[Cited in Lloyd v. Strobridge. Case No. 8,43.=i: 
In re Jackson Iron Manuf'g Co.. Id. 7/153. 
Distinguished in Smith v. Craft, 1( Fed. iOG.J 

In Bankruptcy. 

B. F. Thomas and J. D. Ball, for peti- 
tioner. 
T. K. Lothrop, for assignees. 



^[Reported by Hon. John Lowell LL. D., 
District Judge, and here reprinted by permis- 
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LOWELL, District Judge. The petitioner, 
as tmstee for tiimself and his partner holds 
:i mortgage upon nearly all the stock, tools, 
and other movable property of the bank- 
rupts, and it was to be expected that the 
general creditors should look upon the trans- 
action with suspicion, and inquire carefully 
into its consideration. The advances were 
all made after the nineteenth of September; 
the mortgage was made on the seventeenth 
of October, and McKay & Aldus stopped 
payment in the latter part of November of 
the same year, 1868. A mortgage of all the 
property of a trader, or of so much as will 
make him insolvent, when given for a pre- 
existing debt is, by the law of England, con- 
clusively presumed to be a fraud upon the 
bankrupt act: Worseley v. Demattos, 1 Bur- 
rows, 467; Dutton v. Morrison, 17 Ves. 199; 
Liudon v. Sharp, 6 Man. & G. 895; Stewart 
v. Moody, 1 Cromp. M. & R. 777; and al- 
tliough our law does not deal in conclusive 
presumptions, yet the result is much the 
same, for it would be almost impossible to 
explain away such an apparent preference. 
It is not so with security given for present 
or future advances, which if madit in yiooA 
faith and without notice of any fraudulent 
intent on the part of the trader, cannot be 
acts of bankruptcy, for the reason that a 
fair exchange of equivalents injures no 
one. Unless, therefore, the mortgagee is 
party or privy to some fraud or prefer- 
once, as in the case of Ex parte Men- 
dell, (Re BuUer,) [Case No. 9,418,] he 
may hold his security against the assignee 
however insolvent the mortgagor may have 
been at the time: Hutton v. Cruttwell, 1 
El. & Bl. 15; Bittlestone v. Cooke, 6 El. & 
Bl. 296; Harris v. Rickett, 4 Hurl. & N. 1. 
In cases of a mixed character, where se- 
curity for a past debt is coupled with a 
further advance, the law of England is thus 
stated by the latest text writer: "It does 
not appear to be formally settled whether 
the assignment by a debtor of the whole of 
his effects, in consideration partly of an ex- 
isting debt and partly of an advance, is or is 
not an act of bankruptcy." After citing the 
authorities on both sides, he adds: "The 
weight of authority would seem to be in 
favor of a transaction of this sort not be- 
ing an act of bankruptcy where the advance 
is made bona fide to enable the debtor to 
meet his engagements and carry on his busi- 
ness. Such an act may be and in fact often 
is the wisest course a trader can take to pro- 
mote the interest of his creditor." Rob. 
Bankr. 110, citing In re Colemerp, 1 Ch. App. 
128; Allen v. Bennett, 21 Law T. (N, S.) 
578. 

I am inclined to think that the test pro- 
posed by Mr. Robson is the true one under 
oiu: law. It is not every insolvent who can 
be made bankrupt by his creditors, though 
every insolvent can petition in his own be- 
half. Congress has carefully refrained from 
saying that a state of insolvency is equiv- 



alent to an act of bankruptcy, though hope- 
less insolvency as proved by certain tests is 
so. For instance, a trader whose paper lies 
over for fourteen days has become bank- 
rupt; but if his credit is sufficient to enable 
him to obtain a renewal within thirteen 
days, he cannot be proceeded against as a 
bankrupt on that ground. The question be- 
ing in each case whether there was an intent 
to prefer, there may be many in which the 
evidence of a real and honest intention not 
to stop payment may make valid a security 
which was partly given for money previously 
advanced, If coupled with sufficient present 
advantages to the debtor to relieve the case 
of any fraudulent appearance. And there 
may even be cases where the purpose and 
expectation to keep on are so manifest that 
no intent to prefer can be found, though the 
insolvency was well known to both parties. 
The present case, however, Is not one which 
calls for any critical examination into the 
boundary lines of the domain of preference. 
The history of the dealings between these 
parties from the 19th of September onward 
fails to show any intended fraud on the act. 
Indeed I understand it to be admitted that 
there was no such intent at first; but the 
assignees think they can discover a point 
where good faith ends and preference be- 
gins. They argue that the lenders advanced 
more money than they had intended or more 
than they had security for, and when they 
found this out determined to take the mort- 
gage at any risk, to cover their advances 
and secure themselves if possible. The evi- 
dence lends no aid to this theory, but sets 
out a continuing course of dealing in which 
loans and security were contemporaneous 
throughout. I find it to be fully established 
that the firm of McKay & Aldus hoped and 
intended to continue their business, and 
made the mortgage with that view, and 
that their representations to the petitioner 
were calculated to make him believe not 
only that such was then- hope, but that it 
was one that might be reasonably enter- 
tained. A mortgage made under such cir- 
cumstances and for such a purpose cannot 
be successfully assailed if it is given for 
present and future advances only. It is ar- 
gued, however, very strongly that this mort- 
gage was intended mainly for past loans. 
No doubt it reads so on its face; but the 
proof is that many of the acceptances re- 
cited in it, although some of them are dated 
back a few days, so that aU should not fall 
due at once, were given on the credit of this 
mortgage, and were not in fact delivered 
imtil the security itself was delivered. Our 
law of preference sets aside all payments 
and conveyances made with intent to pre- 
fer one creditor over the rest, whatever 
motives may have been brought to bear on 
the debtor by threat, entreaty, or legal coer- 
cion. And with us it is perhaps not the law, 
as it is in England, that a general promise 
of secm'ity given at the time the debt is con- 
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tracted, may be executed after the debtor 
bas become insolvent Such a promise will 
not save the act from being a preference, 
if it would have been one without the 
promise. This, I have more than once ruled 
to the jury, and there are reported cases for 
it: Arnold v. Maynard, [Case No. 561;] Gra- 
ham v. Start, [Id. 5G76;] Blodgett v. Hil- 
■dreth, 11 Oush, 311. I have been accustomed 
to say that such an agreement merely 
amounts to an agreement to give a prefer- 
-ence if one should become necessary. But I 
have always ruled that security fairly given, 
as part of the same transaction as the loan, 
could not be invalidated by a change of the 
borrower's situation re infecta, as if the 
money were advanced while the mortgage 
was in course of preparation, and the debtor 
fails in the mean time. I have not seen 
or known of any case which brings up the 
somewhat nicer question, argued here, 
whether specific and definite security, un- 
conditionally stipulated for in writing, may 
be given after a lapse of time and a change 
of circumstances. This may depend on 
whether the contract is one that a court of 
law or equity would enforce in invitum; for 
I apprehend and have often decided subject 
to a correction that has not yet been made, 
that the assignee stands no better than the 
bunkrupt in all matters of title, excepting 
where there is actual or constructive fraud. 
The petitioner insists that the letter of McKay 
& Aldus to him, of 21 September, if acted 
■on and if the money was advanced on the 
faith of it, would give him an equitable lien 
which would prevail against the assignee. 
T shall not examine the point of law, because 
the facts negative any illegal intent, so that 
I must uphold the mortgage whether it was 
a mere continuation of the written promise, 
or was a new contract. The petitioner ad- 
vanced money from time to time and took 
security for each advance, and when the 
mortgage was ordered and was being drawn 
up, he had what appeared to be ample secu- 
rity for his then existing advances. It has 
■turned out that one piece of property which 
he tlien held is of much less value than was 
supposed, and one other of somewhat less 
value, but there was no reason to suspect 
this at the time, and the difference even 
now is but trifling compared with the whole 
amount at issue, and I cannot find as a 
fact that this mortgage was given with any 
intent to prefer, or with any fear that the 
-existing advances were not amply secured. 
The conduct of both parties before and after 
and at the time show as clearly as does 
all the rest of the evidence that the mort- 
gage was intended for a legitimate business 
transaction, having relation to the continu- 
ance and not the stopping of the trade, and 
that the advances made at and after the 
time were the sole moving consideration for 
the mortgage. Under these circumstances I 
do not feel Justified in avoiding the mort- 
gage even to the extent of the few thousana 



dollars that are said not to have been al- 
ready fully secured of the advances made In 
September. I do not undertake to recapitu- 
late evidence, but I may say here that con- 
sidering the dates, I doubt whether there 
Is even a small balance of the earlier ad- 
vances left to be paid out of the property 
embraced In the mortgage; because I think 
it will be found that acceptances for at least 
four or five thousand dollars were advanced 
while the mortgage was in proparation, and 
these would be protected by it if such was 
the agreement of the parties when they were 
given. 

The mortgage being valid, it becomes a 
question of importance to the parties to de- 
cide what property is lawfully conveyed by 
it It purports to grant "all the lathes, plan- 
ers, drills, shafting, bdting, pulleys, steam 
engines, boilers, and all the other machin- 
ery, tools, implements, furniture, locomotives, 
and other machinery and machines, whether 
finished, &c., and all the iron, steel, and other 
materials," on or about the land and buildings 
of the mortgagors' works at East Boston. 
There was an earlier mortgage on the land 
held by the Lowell Institution for Savings, 
to secure the payment of ?G0,000. The as- 
signees maintained and still maintain that 
many of the things claimed by the petitioner 
under his conveyance were in fact a part of 
the realty, and held by the savings bank. 
They sold the equity of redemption of the 
real estate, after due notice, and after mak- 
ing a written agreement with the petitioner 
that the sale should not prejudice his rights, 
but that the disputed fixtures should be con- 
sidered as worth their appraised value so far 
as the present controversy is concerned. The 
equity brought a large sum over the incum- 
brance of the savings bank. It is not seri- 
ously questioned by either party that certain 
steam engines, boilers, belting, and shafting, 
at least, are of the character of trade fix- 
tures, which if put In by a tenant for years 
or at will, might be removed by him during 
his term: WaU v. Hinds, 4 Gray, 270; Whit- 
ing V. Brastow, 4 Pick. 310; Gaffield v. Hap- 
good, 17 Pick. 192. And it is no less certain 
that as against the savings bank, holding 
a prior mortgage of the land, they became 
a part of the realty, which neither the mort- 
gagors nor any one claiming under them 
could remove: Winslow v. Merchants' Ins. 
Go.y 4 Mete. [Mass.] 306; Butler v. Page, 7 
Mete. [Mass.] 40; Bliss v. Whitney, 9 Allen, 
114; Lynde v. Rowe, 12 Allen, 100; Richard- 
son V. Copeland, 6 Gray, 536. The petitioner 
contends, and I think with reason, that the 
assignees having received for the equity of 
redemption a sum equal to the value of these 
fixtures must be considered to have received 
it for the fixtures clear of the mortgage. 
This distinguishes the case from Richardson 
V. Copeland, where the mortgagees of the 
realty applied to the insolvent court to have 
the estate sold, and for leave to prove for 
any deficiency, so that the defendant in that 
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case derived titie under the mortgagees, and 
is so treated througliont the case. Here the 
first mortgagee has no Interest in the contro- 
versy; the assignees do not hold tinder him, 
and cannot set up his title. The rights of 
those parties are the same as if the estate 
had been sold free of all incumbrances, and 
the first mortgagee had been paid off, and 
a surplus was remaining in the registry of 
the court to be paid to such persons as could 
make a title. The late case of Hunt v. Bay 
State Iron Co., 97 Mass. 279, decides that by 
an agreement between the vendors of Iron 
rails and a railway company, the rails may 
remain the chattels of the vendor, after they 
are affixed to the realty; that the vendor's 
property In them cannot be asserted against 
prior incumbrancers, nor against subsequent 
bona fide incumbrancers or purchasers with- 
out notice, but will hold good against pur- 
chasers with notice. That case seems to me 
decisive of this, because an assignee In banlc- 
ruptcy takes with notice: Mitchell v. Wins- 
low, [Case No. 9,673;] Winsor v. McLellan, 
[Id. 17,887;] Mitford v. Mitford, 9 Ves. 87; 
In re Atkinson, 2 De Gex, M. & G. 140; In re 
Barr's Trusts, 4 Kay & J. 219. 

It is argued on behalf of the assignees that 
a contract to treat fixtures as chattels, 
whether it be express or implied, must be 
made before they are actually affixed to the 
realty; and for this some remarks of Dewey, 
J., delivering the opinion of the court in 
Gibbs V. Estey, 15 Gray, 587, are quoted. 
But those remarks appear to be intended 
only for parol agreements concerning build- 
ings and fixtures annexed by a stranger, and 
to mean that such a parol agreement or li- 
cense cannot change real into personal es- 
tate after Its character has been once es- 
tablished. So if the question here were be- 
tween the petitioner and the savings banli, 
no mere oral license of the latter, given after 
the engines were set up, could be shown. 
Growing wood or crops may be sold by 
parol, with a parol license to sever them; 
and I am much Inclined to think that trade 
fixtures might be. At all events there can 
be no doubt that the owner can in writing 
and for a valuable consideration convey sev- 
erable chattels In such a way as to bind him- 
self and his assignee In bankruptcy by es- 
toppel at least The disciissions of the ques- 
tion whether fixtures have passed by a deed 
or mortgage all assume, and many of them 
express that if the owner chooses to except 
the fixtures out of his conveyance of the fee, 
he may lawfully do so. Two or three de- 
cisions in England, which are thought to 
state the law too strongly against mortga- 
gees, are yet supported on the ground that 
the particular conveyances may be construed 



as including or excluding the fixtures as the 
case may be. See "Waterfall v. Penistone^ 
6 El. & Bl. 876; Trappes v. Harter, 2 Cromp. 
& M. 153; Oullwick v. SwIndeU, L. R. 3 Eq. 
249; Colegrave v. Dias Santos, 2 Bam. & C. 
76; Harlan v. Harlan, 20 Pa. St 303. So in 
Richardson v. Copeland, 6 Gray, 538, the 
chief justice says: "No titie to these arti- 
cles passed to the mortgagees which they 
could assert against a third party," refening,. 
no doubt, to a prior incumbrancer or an 
Innocent purchaser of the land, as in Hunt v. 
Bay State Iron Co., and as the defendant 
in the case then before the court seems to- 
have been in effect The assignee Is not 
a third party, In this sense. 

By the Insolvent law of Massachusetts the 
assignee took whatever any creditor might 
have taken on execution against the Insol- 
vent, and this included some things which 
do not pass to an assignee in bankruptcy, 
such as real estate which had been attached 
as the property of the bankrupt and after- 
wards sold by him subject to the incum- 
brance. 

I am of opinion that the conveyance to the 
petitioner, under these circumstances, no 
question arising between him and the earlier 
mortgagee of the realty, passed a titie which 
is good against the assignees. Some of the 
articles mentioned In the argument do not 
appear to be described in the petitioner's 
mortgage, and do not pass. Such are the 
gas, steam, air, and water pipes, and the 
benches and closets, unless they arc tools, 
implements, or machinery, and it hardly 
seems to me that they are either of these. 
I do not understand that It is important ta 
settie each particular of this kind, beoatise 
the money realized is sufficient to pay the 
mortgage debt in full if the principal fix- 
tures are held to be included. 

I agree with the assignees that any sav- 
ing that the petitioner has made by buying 
up his own acceptances must be credited to 
the estate, because the mortgage was for 
indemnity only, and noj: for a sum cort-iin; 
and if he could have got rid of the ac- 
ceptances without payment there would have 
been a right to redeem on repayment of the 
cash advances. If any locomotives wore in 
course of mantifacture when tne mortgage, 
was given, the additions to them would pass 
by accretion up to the time of the bnuk- 
ruptcy, even if the materials were not in- 
cluded In the mortgage, which I .suppose 
most of them were. But I apprehend tiiat 
a mere mortgage of materials wotild not con- 
vey new articles made out of those materials. 
See Harding v. Cobum, 12 Mete. [Slass.] 333. 
Let a decree be drawn in conformity with 
this opinion. 
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AMES et al. v. COLORADO CENT, B CO. 

f4 Dill. 251;* 9 Chi. Leg. News. 132; 3 Cent 
Law J. 815.] 

Circuit Court, D. Colorado. Dec. 6, 1876. 

Admission op Colokado as a State and its Ef- 
fect UPON TBE Territorial Courts and upon 
Causes Pending Tiieuein at the Time of Such 
Admission — Construction of Enabling Act 
{18 Stat. 474) and Act June 26, 1876, Cubating 
Federal Courts in Colorado. 

1. The effect of the admission of the territory 
of Colorado as a state, and the erection of fed- 
eral courts therein (Laws Cong. 1875-76, p. 61), 
and the extension of the laws of the United 
States over the same, was, ipso facto, to extin- 
guish the territorial government and the terri- 
torial courts as courts of the general govern- 
ment. 

[Cited in Ames v. Colorado Cent. R. Co., 
Case No. 325; Sargent v. Kindred, 49 Fed. 
487.] 

2. By special provisions in the enabling act 
and the constitution of the state, the territorial 
courts, on the admission of the state, became 
the provisional and temporary courts of the 
state. 

3. The above mentioned act of June 26th, 
1876, makes provision for the disposition of all 
■cases pending in the territorial courts at the 
time of the admission of Colorado into the 
Union; cases of federal character are trans- 
ferred to the proper federal court; other cases 
to the state courts. 

4. The federal character of the cause must 
appear in the pleadings or of record; if it does 
not thus appear, the state court may lawfully 
proceed therein, and its action will be valid. 

5. Where the federal jurisdiction depended 
on citizenship, and the requisite citizenship to 
give federal jurisdiction did not appear of rec- 
ord, the party who does not reveal such citizen- 
ship, but after the admission of the state pro- 
ceeded actively in a cause pending in the local 
courts, was held to have made his election un- 
der the act of June 26th, 1876, to remain in 
the state court. Whether such election would 
preclude the party from taking a transfer of the 
cause under the general removal acts, quaere? 

In equity. This cause came before the cir- 
cuit judge on a motion by the plaintiffs for 
an order on tbe dark of the United States 
circuit court for Colorado to docket tbe cause 
(the original files from the territorial court 
accompanying said motion, as also a certified 
transcript), and for a fui'tber order on the 
said clerk to issue a writ of assistance in 
• said cause to tbe United States marshal of 
Colorado, to put the receiver heretofore ap- 
pointed by the* judge of the local court in 
possession of the road and property of the 
defendant company. This motion is resisted 
by the railroad company. The files and rec- 
ords submitted show the following facts, 
stated in the order of their occurrence: June 
21st, 1876, the bill in this case was filed in 
the district court of the United States of the 
late territory of Colorado, for the county of 
Boulder, by Ames and Duff, the trustees of 
a mortgage made by the defendant compa- 
ny, dated June 1st, 1872, upon the railroad 

^[Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



property, tolls, income, and franchises of 
the company, to secure bonds to the amount 
of one million two hundred and twelve thou- 
sand dollars, with coupons payable semi- 
annually, alleging default in payment of in- 
terest due December 1st, 1872, to and In- 
cluding June, 1876, and praying an injunc- 
tion (for reasons stated), restraining the com- 
pany from disposing of or encumbering its 
property, or increasing its capital stock, for 
a receiver, and a foreclosure of the mortgage. 
The railroad company is the only defendant 
That is the general nature of the bill which 
was filed In the local court on the 21st of 
June of the current year. July 13th, 1876, 
the company filed a plea to the jurisdiction 
of the Boulder district court, which, on July 
18th, was overruled. July 22d, 1876, the 
company filed an answer to the merits, and 
on July 24th a replication was filed by the 
plaintiffs. The motion for the appointment 
of a receiver was resisted and not finally de- 
termined until early in August, when the dis- 
trict court of Boulder county appointed a 
receiver. The receiver was unable to ob- 
tain possession, and on August 12th, 1876, 
the judge of said court ordered out a 
writ of assistance to put the receiver in pos- 
session. While the application for a receiver 
was pending, and before it was decided, 
namely, August 1st, 1S76, the proclamation 
of the president was issued for the admis- 
.sion of Colorado as a state. The pleadings 
show that the defendant company is a cor- 
poration created by the late territory of 
Colorado, but the citizenship of the plaintlfifs 
(Ames and Duff) is not shown by the bill 
of complaint, except by the following aver- 
ment: 

"Humbly complaining, Fred. L. Ames, of 
Easton, Massachusetts, and John R. Duff, 
of the city of Boston, and state of Mas- 
sachusetts, state that they are trustees," 
etc. 

There is no distinct averment that they are 
citizens of the state of Massachusetts. Oc- 
tober 24th, 1876, an affidavit, sworn to Oc- 
tober 23d, 1876, was filed with the clerk of 
the Boulder district court (the court not be- 
ing in session) by one of the plaintiffs' so- 
licitors, stating that "the said Ames and 
Duff, complainants in said suit, are citizens 
of the state of Massachusetts, and the Colo- 
rado Central Railroad Company is a corpo- 
ration," etc., containing no statement as to 
the citizenship of the plaintiffs at the time 
when the suit was commenced in the terri- 
torial court, though in the disposition finally 
made of it that is not very material; but in 
other cases it Is certainly desirable, if not 
necessary, that there should be shown citi- 
zenship at the time when the suit was com- 
menced, and the said clerk was at the same 
time notified In writing by the said solicitors 
that, "upon the filing of the affidavit, the 
above entitled cause becomes transferred 
lo the circuit court of the United States for 
this circuit, and transmit the files and cer- 
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Itfied copy of the record entries in said cause 
to the said circuit court." That is, in brief, 
the state of the cause In the local court 

Now, as to the legislation applicable to this 
■cause. 3March 3d, 1S75, the enabling act in 
respect to Colorado was passed. [IS Stat. 
474.] March 14th, the constitution of Colo- 
rado was framed. June 2Gth, 1S7C, the act 
ot congress "to further the administration 
of ju.stice in the state of Colorado," and cre- 
ating the federal courts therein, was passed. 
July 1st, 1876, an election was held, at which 
tlie constitution was adopted. August 1st, 
1870, the proclamation of the president de- 
claring Colorado admitted as a state, was 
issued. The enabling act, aforementioned, 
contains the following: "Sec. 1. That the in- 
habitants of the territory of Colorado are 
hereby authorized to form for themselves, 
out of said territory, a state government, 
with the name of the state of Colorado, 
which state, when formed, shall be admit- 
ted into the Union upon an equal footing 
with the original states in all respects what- 
ever, aa hereinafter provided." The fifth 
section provides that if a majority sanctions 
that constitution, the president, without any 
further action, may issue his proclamation, 
and thereupon the state becomes admitted 
without any action whatever on the part of 
congress. Then follows a provision as to 
senators and representatives, and the one 
supposed to be material, in these words: 
"And until said state officers are elected and 
qualified under the provisions of the consti- 
tution, the territorial officers shall continue 
to discharge the duties of their respective 
offices." That Is the enabhng act. The 
above mentioned act of congress of June 
2ath, 1876, as to the federal courts in Colo- 
rado, contains the following: "That when 
the state shall be admitted into the Union, 
according to the provisions of the act ap- 
proved March 3d, 1875, the laws of the 
United States not legally inapplicable shall 
have the same force and effect within the 
said state as elsewhere within the United 
States; and said state shall constitute one 
judicial district, to be called the district of 
Colorado, and for said district a district 
judge, a marshal, and a district attorney of 
the United States shall be appointed by the 
president, by and with the advice and con- 
sent of the senate, with the same rights, 
powers, and duties provided by law for simi- 
lar officers in the other states, except as 
herem otlierwise provided; and said district 
of Colorado shall be nltiched to, and con- 
stitute a part of. the eighth Judicial circuit; 
and a term of the circuit court and district 
court for said district, shall be held at Den- 
ver^ in said state, on the first Tuesday in 
July and on the first Tuesday In December 
In each year." Sections 5 and 8 are mate- 
rial. Section 5 contains a provision In re- 
spect to the disposition of pending cases In 
the supreme court of the United States, on 
writs of error or appeal from the supreme 



court of the territory of Colorado, and that 
such cases "may be heard and determined 
by the supreme court of the United States, 
and the remand of execution or of further 
proceedings shrill be du*ected by the su- 
preme court of the United States to the ch:- 
cult or district courts of tlie district of 
Colorado, or to the supreme court of the 
sta,te of Colorado, as the natm*e of the case 
may require; uud each of said last men- 
tioned courts shall be Uie successor of the 
supreme court of Colorado territory, as to 
all such cases, with full power to proceed 
with the same, and to award the mesne of 
final process therein." Section 8, which Is 
the section in relation to pending cases in 
the territorial courts: "That in respect of all 
cases, proceedings, and matters pending in 
the supreme or district courts of the terri- 
tory of Colorado; at the time of the admis- 
sion of said state Into the Union, whereof 
the circuit or district courts by this act es- 
tablished might have had jurisdiction under 
the laws of the' United States, had said 
courts existed at the time of the commence- 
ment of such cases, the said circuit and dis- 
trict courts, respectively, shall be the suc- 
cessors of the supreme and district courts 
of said teiTltory, and all the files, records, 
and proceedings relating thereto shall be 
transferred to said circuit and district courts 
respectively, and the same shall be pro- 
ceeded with therein in due com-se of law." 

This is all there is In the acts of congress 
relating to this cause. In the constitution 
of the state of Colorado, are the following 
provisions: Article 8, § 7, provides for the 
general election to be held on the first Tues- 
day in October, and at that election .state 
officers, including judges, were elected by 
the people. In the fifth section of the sched- 
ide is this provision: "Whenever any two of 
the judges of the supreme court of tiie state, 
elected or appointed under the provisions 
of this constitution, shall have qualified in 
their office, the causes theretofore pending 
in the supreme court of the territory, and 
the papers, records, and proceedings of said 
com*t, and the seal and other property per- 
taining thereto, shall pass into the jurisdic- 
tion and possession of the supreme comrt of 
the state, and, until so superseded, the su- 
preme court of the territory and the judges 
thereof shall continue with like power and 
jurisdiction as If this constitution had not 
been adopted. Whenever the judge of the 
district court of any district, elected or ap- 
pointed under the provisions of this con- 
stitution, shall have qualified in his office, 
the several causes theretofore pending in the 
district court of the territory within any 
coimty in such district, and the records, pa- 
pers, and proceedings of said district court, 
and the seal and other property pertaining 
thereto, shall pass Into the jurisdiction and 
possession of the district court of the state 
for such county, and, until the district coiu'ts 
of the territory shall be superseded in man- 
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ner aforesaid, the said courts and the judges 
thereof shall continue with the same juris- 
dictions and powers to he exercised in the 
same judicial districts, respectively, as here- 
tofore constituted under the laws of the ter- 
ritory." 

[The motion to dodcet the case was denied. 
For a subseqiient hearing, see Ames v. 
CJolorado Cent R. Co., Case No. 325.] 

Mr. Poppleton, for the motion. 
Smith & Hall, opposed. 

DILLON, Circuit Judge. The motion here 
presented, namely, to doclcet this cause in 
the federal court, and for a writ of assist- 
ance, derives its importance not only for the 
large interests involved in the particular 
cause, but from the fact that the principles 
upon which it must be determined necessa- 
rily fix the status, as respects federal or 
state jurisdiction, of all other causes pend- 
ing in the courts of the late territory of Col- 
orado at the time of its admission, August 
1st, 1870, into the Union as a state. These 
considerations have induced me to submit 
the conclusions at wI:loh I have arrived to 
the Justice of the supreme court allotted to 
the circuit, for his judgment thereon. 

In examining the question here arising, the 
legislation of congress In respect to the ad- 
mission of other territories as states, and 
establishing federal courts therein on their 
admission, has been examined, as well, also, 
as the several judgments of the supreme 
coiu-t as to the effect of such legislation. 
Florida: 5 Stat. 742, 788, construed in the 
leading case of Benner v. Porter, 9 How. 
[50 U. S.] 235; Hunt v. Palao, 4 How. [45 
U. S.] 589. Iowa: Webster v. Reid, 11 How. 
[52 U. S.] 437. Texas: 9 Stat. 1108, con- 
strued in Calliin v. Cocke, 14 How, [55 U. S.] 
227. Wisconsin: 9 Stat. 567, 233, construed 
in McNuIty v. Batty, 10 How. [51 U. S.] 72. 
Nevada: 13 Stat. 30, 440, construed in Free- 
bom V. Smith, 2 Wail. [69 U. S.] 160. Ne- 
braska: Express Co. v. Kountze, 8 Wall. 
[75 U. S.] 342. 

It is not deemed necessary to refer to this 
legislation, and to these cases, at any con- 
siderable length. They demonstrate the ab- 
solute necessity, on the erection of a terri- 
tory into a state, and the admission of the 
latter into the Union, of legislative provi- 
sions by congress and the state as to causes 
pending in the territorial courts at the time 
of such admission. 

The effect, judicially declared, of the un- 
conditional admission of a territory as a 
state, and the erection of federal coiu-ts 
therein, and the extension of the laws of the 
United States over the same, is ipso facto 
to extinguish the territorial government, 
and with it the existence of the territorial 
courts of the general government. In the 
Florida case Benner v. Porter, 9 How. [50 
U- S.] 235, 241, there was a provision in the 
constitution of the state, as there is in the 



constitution of Colorado, to the effect that 
all "territorial officers should hold and ex- 
ercise their respective offices and appoint- 
ments until superseded under this consti- 
tution." This was considered by the su- 
preme com*t as being done to prevent an in- 
terregniim, and to have that effect, not by 
continuing even sub modo the territorial ex- 
istence, but by making these officers, by the 
force of the state constitution, and the as- 
sent of congress to the admission of the 
state into the Union, state officers for the 
time being. 

The territorial courts cease, on the admis- 
sion of the state, to be coiu-ts of the tersl- 
tory, for the territorial government Is dis- 
placed and abrogated; but, by adoption on 
the part of the state, with the consent of 
congress, these courts become the pro- 
visional and temporary courts of the state. 
The act of congress of June 26th, 1S7C, In 
respect to the administration of justice in 
Colorado, unmistakably proceeds upon this 
view. It declares that the laws of the Unit- 
ed States shall have force and effect imme- 
diately on the admission of the state. It 
created and established at once federal 
courts in the state, and makes more specific 
and careful provisions as to the disposition 
of pending cases, whether in the supreme 
court of the United States or in the supreme 
and district courts of the territory, than 
had been done by congress in any other in- 
stance in providing for a change from ter- 
ritorial existence to that of a state. That 
act determines what shall be done with "all 
cases" pending In all the territorial courts, 
"at the time of the admission of said state 
into the Union." Pending cases which 
might have been brought in the federal 
com'ts established by the act, had such 
courts existed when the cases were com- 
menced, are transferred to the proper fed- 
eral court, which is declared to be the "suc- 
cessor" of the territorial com*ts, a term 
which implies that these courts cease to ex- 
ist as courts of the general government. All 
other cases remain and belong to the courts 
adopted or established by the constitution 
of the state. Cases of federal jurisdiction 
may be such by reason of parties, as where 
the United States or a federal corporation is 
a party, or because they arise under the con- 
stitution and laws of the United States, or 
because of citizenship, without respect to 
subject matter. 

The federal character of a case must ap- 
pear in the pleadings," or of record. If the 
federal character of a case pending at the 
time of the admission of Colorado tims ap- 
pears, it belongs to the federal courts, if the 
case be such, as to subject matter or pa\jties 
and amount, as that it might have been 
brought in such federal court if it had been 
in existence when the suit was commenced. 
If the federal character of a pending cause 
does not thus appear, the court In which it 
is pending may rightfully proceed therein 
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after the admission of the state, at least un- 
til It is shown to the court that it is one of 
federal cognizance. 

In the present cause the pleadings did not 
show that it was one of federal character, 
as there was no averment in the bill of com- 
plaint of the citizenship of the plaintiffs. 
As the cause was In the court and the comrt 
was in existence, and the federal character 
of the cause did not appear, it follows that 
the court had jurisdiction to act therein 
after the admission of the state. 

It is contended by the defendant company 
that the complainants have elected to re- 
main in the state court, and that, having 
done so, they are bound thereby, in virtue of 
the common law principle that an election 
once deliberately made Is binding and irre- 
versible. In other words, after the 1st day 
of August, the plaintiffs could have taken 
steps to show the federal character of the 
cause, and arrested all further action of that 
court. Instead of doing this, they invoked 
the continued exercise of the jurisdiction and 
powers of that court, and obtained on 
August [17]* an order appointing a receiver, 
and subsequentiy [August 21]* procured an or- 
der for a writ of assistance, which was Is- 
sued. After having, with knowledge of all 
the facts as to jurisdiction, done this, can 
they afterwards change the forum, and if so, 
what limitation in point of time exists, and 
can It be exercised down to the time of final 
hearing? It is my judgment, in a ease 
whose federal character does not appear of 
record, that the party who, with knowledge 
of all the facts, wishes the ease to go to the 
federal court under section 8 of the act of 
June 2Gth, 1876, must take his election be- 
fore voluntarily invoking the action and 
power of the court; otherwise he Is con- 
cluded from afterwards electing to reveal Its 
federal character, and have a transfer by 
virtue of the last mentioned act 

The case, by his consent and action, has 
become one belonging to the local court, and 
can only be removed therefrom, if at all, 
under the removal acts applicable generally 
to the transfer of causes from the state to 
the federal courts. It may be true that the 
plaintiff can, like other suitors elsewhere, 
have the benefit of the removal acts, if he 
can bring his case within them, but it is 
not necessary to determine this point. 

The result of these views is that, as the 
plaintiffs, after the admission of the state, 
not only voluntirlly submitted to the ac- 
tion of the local court, but invoked it and ob- 
tained it, they could not afterwards trans- 
fer the cause on affidavits filed with the 
clerk of that court. In the manner here at- 
tempted. The motion to docket the caiise 
in the circuit court must therefore be denied. 

MILLER, Circuit Justice. I concur in this 
opinion— in the first part of it, fully; in the 

•[From 9 Chi. Leg. News, 132.] 
iFED.CAS. — 48 



latter part of It, on the grotmd that the par- 
ty now seeking to docket the case in the cir- 
cuit court took active steps in the case after 
he had the right to have it docketed in the- 
circuit court But, in the future applica- 
tion of the rule, I should not accept silence 
or passive inaction in the state •comets as 
couclusive against a party of his election be- 
tween the two courts. Motion denied. 
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AMES V. COLORADO CENT. R. CO, 

[4 Dill. 260;^ 4 Cent Law J. 199.] 

Circuit Court D. Colorado. 1877. 

Removai. of Causes — Act of March 3, 187,5 — 
Time. 

1. The act of March 3, 1875, [18 Stat. 470. 
§ 2,] which provides that any suit "now pending 
or hereafter brought in any state court of the 
description therein specified, may he removed 
into a federal court is not applicable to a suit 
brought in a territorial court, although, on the 
admission of the territory as a state, such suit 
passed into the jurisdiction of a state court. 

[Cited in Dunton v. Muth, 45 Fed. 390.] 

2. Under that act, application to remove a 
cause must be made to the state court at or 
before the term in which, according to the local 
law and practice of the court, the cause could 
have been finally heard. Accordiniily. where 
issue was joined nearly one month Isefore the 
end of a term of the state court, and it does not 
appear but that a final hearing could have been 
had at that term, an application thereafter 
made to remove the cause under the act of 187.') 
will be denied. See, on this point, Scott v. 
Clinton & S. R. Co., [Case No. 12.527.] 

[Cited in McLean v. St. Paul & C. Ry. Co., 
Case No. 8,893; Chester v. Wellford. I;t 
2.(Hr2: Forrest v. Edwin Forrest Home, 1, 
Fed. 463; Wheeler v. Liverpool, Londott 
& Globe Ins. Co., 8 Fed. 198; Meyer v. 
Norton, 9 Fed. 435; Johnson v. Johnson, 13: 
Fed. 193; Cramer v. Mack, 12 Fed. 804.1; 

In equity. Bill to foreclose a mortgage, 
A very full history of this case is given in 
connection with the opinion of the circuit 
judge on the motion to docket under the 
act of June 26, 1876, which was announced 
at tbjls term. 4 DiU. 251, [Ames v. Colorado- 
Cent R. Co., Case No. 324.] For convenience 
it may be well to state the following again:- 
The bill was filed in the district court of 
Boulder county, June 21, 1876; Issue was- 
joined July 24, 1876; the territory of Col- 
orado became a state by proclamation of the- 
president, August 1, 1876, and the last order- 
made at the July term of the Boulder com:t: 
was entered August 21, 1876. After the- 
motion to docket the case In this court was- 
denied [Id.,] and on the 7th of December^. 
1876, plaintiffs filed in the state court a jJe- 
titlon alleging that they are citizens of Mass- 
achusetts, and defendant is a corporation 
created by a law of the territory of Colora- 
do, and other facts, substantially as requir- 
ed by the act of 1875 concerning the removal 



'[Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission,] 



AiMES (Case No. 325) 

of causes from state to federal courts. A 
bond was also filed, with conditions as re- 
quired by that act, the sufficiency of which 
was not questioned in this court After- 
wards (December 9, 1S7G), plaintiffs filed in 
this court a transcript of the files, recol-d, 
and proce«dings in the Boulder court, and 
sought to have the cause removed. There- 
upon, December 11, defendant moved to 
dismiss, which, is here treated as a motion 
to remand. 

E. L. Smith, for the motion. 

A. J. Poppleton and J. I. Eedick, contra. 

Before DILIX)N, Circuit Judge, and HAlr 
LET, District Judge. 

HALLET, District Judge. This suit was 
brought in the district court of Boulder coun- 
ty, under the late territorial governinent, 
and the question here presented is, whether 
it may be removed into this court under the 
act of congress of March 3, 1875. In terms, 
that act extends to cases then pending or 
thereafter to be brougb.t in any state court 
This suit was not then pending in any court, 
nor was it afterwards brought in a siate 
court, although it came into such a court l)y 
operation of law on the admission of Hie 
state, sometime after it was begun. 

It was ingeniously urged in the argument 
at the bar that by assenting to the jurisdic- 
tion of the state court, plaintiffs did in fact 
bring the suit in that court; but this will 
not bear examination. The bringing of a 
suit is understopd to mean the institution or 
commencement of it, and so the lanccimge 
is in Revised Statutes, section 639, ou llio 
same subject This occm'red in this in- 
stance in a territorial, not a stale ri>m*t. 
Pending the suit the character of the co'irt 
was clianged into a state coiurt, and iliore 
being nothing in the record to show iis fed- 
eral character, the court retained jurisdic- 
tion of it. 4 Dill. 251, [Ames v. Colonulo 
Cent R. Co., Case No. 324.]* 

Plaintiffs did not in any sense bring the 
suit in or into the state com-t. They four.d 
it there, where the law had left it in the 
transition from a territorial to a state gov- 
ernment, and they consented to go ou witJi 
It in that jurisdiction. In that way tuey 
consented [elected]' to remain in the state 
court; but they did not. In any reasonablo 
construction of the act of 1875, bruig the 
suit in that court This view is cm forced 
by the circumstance th.at congress has pj-o- 
vidcd a special way of transferring causes 
on the admission of a state by general law 
(Rev. St §§ 507, 5G9, 704), and also in this 
instance by the act establishing: this court, 
June 2G, 1876. This legislation, relaiiug to 
a particular class of cases and designed to 
carry out the general purpose of the removal 
acts, seems to proceed on the theory that the 

nS. C. 3 Cent. Law. J. 815.] 
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latter are not applicable to cases whtch orig- 
inate in a territorial court If congresF had 
consigned all federal cases to the state 
courts, plaintiffs would be within the rea- 
son, if not the letter, of the removal acts. 
But this was not done; and that which v.'os 
done does not in any way tend to prove 
that the removal acts are by construction 
to be extended to cases like tliis— i. e., to 
cases not within their terms. If, however, 
this reasoning is unsound, there Is another 
obstacle to the removal of the cause. 

Accepting th.e act of 1875 as applicable to 
the case, by the third section it i.-< provided 
that the petition for removal shall be filed 
in the state court "before or at the torm at 
which said cause could be first tried, and 
before the trial thereof. "The term here 
referred to appears to be that at whlcJi the 
cause may be tried or heard on the merits, 
according to the practice of the court, with- 
out regjurd to the special circumstances "f 
the case, as whether the parties are r^ady 
for trial, and the like. 

Certainly we cannot, in determining a ques- 
tion of this kind, enter into every circrm- 
stance that may delay or facilitate the 
progress of a cause, as whether there are 
nice points to be decided, which require 
time for consideration, whether the rourt 
was otherwise occupied, and so on. cuch 
an investigation would be in every way em- 
barrassing and uncertain as to the result, 
and therefore it may be dismissed :is imprac- 
ticable. We are, then, to inquire wheiix'r, 
according to the practice of the court, this 
suit could have been finally beard at the July 
term of the Boulder court, without reference 
to any of those circumstances that have 
been mentioned as likely to retard its prog- 
ress. It appears that issue was joined on 
the 24th day of July, 1876, and the court 
remained in session for a period of twenty- 
eight days thereafter. 

No time was allowed, by rule of comt or 
otherwise, for taking testimony, and we can- 
not assume that any specific limo was nec- 
essary. It was claimed at the bar that our 
rule, 69, should govern, but that rule was 
not In force in the Boulder court Palmer v. 
Cowdrey, 2 Colo. 1. So far as the record 
shows, the cause could have been brought on 
at any time within the twenty-oight days 
which remained of the term alter issue was 
joined. If the writer may speak from his 
own knowledge of the course of practice' in 
the territorial courts, b.e feels bound to de- 
clare that it was entirely regular to bring 
a cause to hearing at the term in which issue 
was joined, and this was often done, es- 
pecially in foreclosure suits. It is true that 
important suits often went over the term; 
but this was owing to the press of business, 
or other extraneous cause, and not to any rule 
of practice. It seems, tliewifore, tJiat th»; 
application to remove the caiwe ^vas not in 
apt time, not being made at the term when 
a hearing could have beeu had. For those 
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reasons, the motion to remand will be al- 
lowed, with costs. 

DILLON, Circuit Judge. I concur. I am 
Inclined to think the first ground sound; but 
If, under the local law and practice, The 
case coiild have been finally heard at the 
July term, then I am clear that the opplica- 
tlon for removal sh.ould have hcon made 
at that term, assuming that the act of Marcli 
3, 1875, applies to the case. Motion sus- 
tained. 

[NOTE. Gaffney v. Gillette, Case No. 5,168, 
was published as a note to the above in 4 Dill. 
2G4.] 
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AMES v. HOWARD et al. 

[1 Snmn. 482;^ 1 Robb, Pat. Cas. 689.] 

Circuit Court, D. Massachusetts. Oct Term, 

1833. 

Patents fob Inventions — Construction — Scr- 
PRISE — Appeal — Objections Waived — New 
Tbiai,. 

1. Patents and specifications annexed thereto 
should be construed fairly and liberally, and not 
subjected to any over-nice or critical refine- 
ments. 

[Cited in Davoll v. Brown, Case No. 3,662; 
Wilson V. Rousseau, 4 How. (45 U. S.) 708; 
Aiken v. Bemis, Case No. 109; Hogg v. 
Emerson, 6 How. (47 U. S.) 486; Winans 
V. Denmead, 15 How. (56 U. S.) 341; Good- 
year Dental Vulcanite Co. v. Gardiner, Case 
No, 5,591; Hamilton v. Ives, Id. 5,982; 
Milligan Glue Co. v. Upton, Id. 9,607; 
Thomas v. Shoe Mach. Manuf g Co., Id. 
13,911.] 

SL>(i Uyan v. Goodwin, [Case No. 12,180:] 
Blaiu'hard v. Sprague, [Id. 1,518.] 

2. Where an invention is so loosely and In- 
accurately described in the specification, that 
the court cannot, without resorting to conjec- 
ture, gather what it is, then the patent is void; 
but if the court can clearly see the nature and 
extent of the claim, however imperfectly and 
inartificially it may be expressed, the patent is 
good. 

3. A patent contained the following words in 
the description of the invention: "I do not 
claim the felting, vats, rollers, presses, wire- 
cloth, or any separate parts of the above de- 
scribed machinery or apparatus, as my inven- 
tion; what I do claim as new, and as my in- 
vention, is the construction and use of the pe- 
culiar cylinder above described, and the several 
parts thereof in combination for tlie purpose 
aforesaid." Held, that it is not the cylinder 
alone, or its several i>arts. which are claimed 
per se, but they are claimed in their actual com- 
I)ination with the other machinery, to make pa- 
per. 

[Cited in Davoll v. Brown, Case No. 3,662; 
Wilson v. Rousseau. 4 How. (45 U. S.) 708; 

'[Reported by Hon. Charles Sumnor.] 



Hovey v. Stevens, Case No. 6,740; Hogg v. 
Emerson, 6 How. (47 U. S.) 486; Brooks v. 
Fiske, 15 How. (56 U. S.) 223; Stover v. 
Halsted, Case No. 13,509.] 
See Prouty v. Ruggles, 16 Pet. [41 U. S.l 336; 
Ryan v. Goodwin, [Case No. 12,186;] Prouty 
V. Draper, [Id. 11,446;] Pitts v. Whitman, 
[Id. 11,196;] Washburn v. (Stould, [Id. 17r 
214.] *' '■ ' 

4. Semble, that no previous notice or claim 
of a right to the exclusive use of an invention 
is necessary, to enable a patentee to maintain 
an action for an alleged violation of his patent- 
right. 

[Cited in Brown v. Piper, 91 U. S. 41.] 

5. It is the practice of this court, in all cases 
of surprise at the trial, by new matter proving 
a ground material to either party, and clearly 
made out by affidavit, to postpone or continue 
tlie cause. If the party interested, however, 
elects to go on with the cause, relying upon 
other matters, he is understood to waive the 
matter of surprise, and he cannot take his 
chance with the jury, and, if unsuccessful, 
then move the matter as a ground for a new 
trial. 

6. A new trial is not granted upon mere cu- 
mulative evidence. 

[Cited in Wiggin v. Coffin, Case No. 17,624; 
Aiken v. Bemis, Id. 109.] 

7. The defendants cannot put In new rebut- 
ting evidence to affidavits of the plaintiff, of- 
fered in reply to those first offered by the de- 
fendants. 

[8. Cited in Smith v. Downing, Case No. 13, 
036, to the point that "the avoidance of patents 
for claiming too much is of frequent occurrence, 
and needs no explanation as to the reasons for 
it, when an applicant is so improvident or un- 
just to others as to claim for himself more than 
he invented, and the credit or profit of which 
belongs to others rather than to himself."] 

[9. Cited in Brown v. Piper, 91 U. S. 41, to 
the point that it is fatal to a patent that it 
consists in the application of an old process to 
a new subject, without any exercise of the in- 
ventive faculty, and without the development 
of any new or original idea.] 

[10. Cited in Seymour v. Osborne, 11 Wall. 
(78 U. S.) 555, to the point that a combination 
of two or more old elements in a machine, pro- 
ducing a new and useful result, is patentable.] 

At law. Case [of John Ames against 
Charles Howard and others] for an infringe- 
ment of a patent-right for a new and useful 
improvement in the madilnery for making 
paper. The specification annexed to the pat- 
ent contained the following summary of the 
Invention, as claimed by the patentee: "The 
drawing hereto annexed is to be taken and 
considered as a part of this specification. 
But it is to be imderstood, that I do not 
daim the felting, vats, rollers, presses, wire- 
cloth, or any separate parts of the above 
described machinery or apparatus, as my 
invention. And I hereby declare, that what 
I claim, as new and as my invention, is th€ 
construction and use of the peculiar kind of 
cylinder above described, and the several 
parts thereof in combination for the pur- 
poses aforesaid." The cylinder here referred 
to is particularly described in the specifica- 
tion, and It is there stated to be partly im- 
mersed and used in the vat containing the 
paper pulp, "having one end of the cylinder 
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close to the side of the vat. which forais a 
covering therefor," And in another part of 
the specification it is stated: "One end of 
the cylinder thus formed is to be covered, 
and made water-tight by a copper or other 
sufficient covering, and tiie other end, uncov- 
ered, is to be brought and kept in close con- 
tact with the side of the vat or reservoir 
aforesaid, which is to be so adapted to it, 
as to form a covering water-tight for that 
end of the cylinder, which while it revolves 
is below the top of the vat or reservoir." The 
specification then proceeds to describe the 
mode in which the water, draining through 
the cylinder, is to be conducted off through 
a hole in the side of the vat, which covers 
the open end of the cylinder. It was not 
disputed at the trial, that the cylinder was 
not capable of, nor intended for, any dis- 
tinct nse separate from the vat; and that to 
make paper on it, it was indispensable, that 
it should be placed in the vat in the man- 
ner above described. Plea, the general is- 
sue, w^ith notice of special matter. 

At the trial it was contended by the de- 
fendants, that the true construction of the 
patent was, that the plaintiff claimed only 
the cylinder, and the several parts thereof, 
in combination with each other, as his pe- 
culiar invention. The court thought other- 
wise; and declared to the jury, "that the 
patent is for the construction and use of the 
peculiar kind of cylinder, and the several 
parts thereof, in combination with the other 
parts of the machinery, for the purpose of 
making paper. It is for the combination, 
and not for the separate parts thereof. It 
Is not for the peculiar structure and use of 
the cylinder alone, as the invention of the 
plaintiff; but It is for It in, and as a part of, 
the combination. Nor is it alone for the sev- 
eral parts of the cylinder. In actual combina- 
tion by themselves with each other; but In 
the combination with other parts of the ma- 
chinery to produce paper." 

At the trial the cause was argued by Wil- 
liam Bliss and Band for the plaintiff, and 
by George Bliss and Fletcher for the defend- 
ants. The jury found a verdict for the plain- 
tiff, for 5412.50 single damages. 

A motion was afterwards made by the 
defendants for a new trial, the grounds of 
which appear in the opinion of the court, 
and was argued by Rand for the plaintiff, 
who cited Smith v. Brush, 8 Johns. 84; 
Pike V. Evans, 15 Johns. 210; Williams v. 
Baldwin, IS Johns. 489; Spong v. Hog, 2 
W. Bl. 802; Ford v. Tilly, 2 Salk. 653; Wat- 
son V. Sutton, 1 Salk. 272; Cooke v. Berry, 
1 Wils. 98; Gist v. Mason, 1 Term K. 84; 
Standen v. Edwards, 1 Ves. Jr. 134. 

Fletcher, for defendants, cited Smith v. 
Brush, 8 Johns. 84; Pike v. Evans, 15 Johns. 
213; Guyott v. Butts,. 4 Wend. 579; Warren 
V- Hope, 6 Gieenl. 480. 

STORY, Circuit Justice. The first ground 
of the motion is on account of a supposed 



misconstruction of the patent of the plaintiff 
by the court. And the question now is, 
whether the direction of the court was right 
in point of law. Patents for inventions are 
not to be treated as mere monopolies odious 
in the eyes of the law, and therefore not to 
be favored; nor are they to be construed 
with the utmost rigor, as strictissimi juris. 
The constitution of the United States, in giv- 
ing authority to congress to grant such pat- 
ents for a limited period, declares the ob- 
ject to be to promote the progress of science 
and useful arts, an object as truly national, 
and meritorious, and well founded in pub- 
lie policy, as any which can possibly be with- 
in the scope of national protection. Hence 
it has always been the course of the Ameri- 
can courts, (and it has latterly become that of 
the English courts also,) to construe these 
patents fairly and liberally, and not to sub- 
ject them to any over-nice and critical re- 
finements. The object is to ascertain, what» 
from the fair sense of the words of the 
specification, is the nature and extent of the 
invention claimed by the party; and when 
the nature and extent of that claim are ap- 
parent, not to fritter away his rights upon 
formal or subtile objections of a purely 
technical character. 

Mow, let us see, what Is the invention, as 
claimed by the plaintiff in the specification 
in this case. I agree, that If he has left it 
wholly amblguoiis and uncertain, so loose- 
ly defined, and so inaccurately expressed, that 
the court cannot upon fair interpretation 
of the words, and without resorting to mere 
vague conjecture of intention, gatlier what it 
is, then the patent is void for this defect. 
But if the court can clearly see, what is the 
nature and extent of the claim, by a reason- 
able use of the means of interpretation of 
the language used, then the plaintiff is en- 
titled to the benefit of it, however imper- 
fectly and inartificially he may have ex- 
pressed himself. And for this purpose we 
are not to single out particular phrases stand- 
ing alone, but to take the whole in con- 
nexion. The plaintiff begins by stating nega- 
tively, what he does not claim as his inven- 
tion; and this may well help us to ascertain, 
what he does daim. He says he does not 
claim "the felting, vats, rollers, presses, wire- 
cloth, or any separate parts of the aljove 
described machinery or apparatus," as his 
invention. Now, among the above described 
machinery is the cylinder, and the several 
parts thereof. The cylinder therefore may 
fairly be deemed a separate part of the ma- 
chinery, for It constitutes a part separable 
in Its nature, and distinct in its formation, 
though adapted to a particular mode of use. 
He then proceeds to say, "What I do claim, 
as new and as ray Invention, is the construc- 
tion and use of the peculiar cylinder above 
described, and the several parts thereof in 
combination for the pui-pose aforesaid." Now 
the defendants read this language, as If the 
words were, I claim the construction and 
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use of this peculiar cylinder, and I dalm the 
several parts thereof in combination with 
each other to form a cylinder for the purpose 
of making paper. Iiet us see, whether this 
is consistent with giving a due effect to all 
the words used, and with the antecedent 
negative declarations of the plaintiff. He 
before has said, that he does not claim, as 
his invention, any of the separate parts of 
the machinery; tlicrefore it is very dear, 
that he does not claim the separate parts 
of the cylinder. But then, it is said, he 
claims these parts in combination with each 
other. But these parts in combination with 
each other constitute neither more nor less 
than the cylinder itself; so that upon this 
construction the words, "and the several 
parts thereof in combination," are mere rep- 
etition and tautology, and have no distinct 
iiKianing. The dalm is read exactly, as if 
those wonts were struck out Certainly no 
court of justice is at liberty to striko out 
any words, whidi are sensible in the place, 
where they occmr, and are capable of a dis- 
tinct application. We are to give, if practi- 
cable, effect to aU the words, as containing 
a distinct expression of the intention of the 
party. Besides; upon this interpretation of 
the language, the party does not daim the 
ctmstnictlon and use of the cylinder as his 
own, but the application of it to a particular 
piiipose, as his own. It requires no com- 
uioutary to establish, that the application of 
an old thing to a new use, without any 
other invention, is not a patentable contriv- 
ance A man, who should use a common 
coffee-mill for the first time to grind peas, 
could hai'dly maintain a patent for it A 
man, who should for tlie first time card wool 
on a common cotton carding-machine, would 
find it difficult to establish an exdusive 
right to the use of it for such a purpose. 
So that tills construction of the words of 
tiie specification could hardly be presumed 
to express the Intention of the party; for 
then he would not claim the thing, but a 
particular use of the thing for a particular 
pmiiose. The plaintiff in the present case 
daims more than a mere use; he dalms the 
construction of this peculiar cylinder, and 
the several parts of it And how does he 
daim them "In combination"? In what man- 
ner? In combination with each other? Ko; 
but "in combination for the purpose afore- 
said;" that is, for the purpose of making 
paper. The grammatical connexion of the 
passage, then, requires that we should read 
It, that he daims, as his invention, the cyl- 
inder itself, (as weU as the several parts 
Thereof,) in combination for the purpose of 
making paper. It is not then the cylinder 
alone, or its several parts, which are claimed 
per se; but they are dalmed in their actual 
combination with the other machinery to 
mnke paper. In this view of the clause 
full effect is given to all the words, and the 
sense is at once natural and consistent My 
Judgment therefore, is, that the construc- 



tion given by the court at the trial Is cor- 
rect; and tliat as matter of law, there is 
no error in it 

The next objection Is necessarily out of 
the case; for the comment attributed to the 
court was, upon a suggestion of the defend- 
ants* counsel, immediately withdrawn from 
the jury by the court; and the whole mat- 
ter of fact contained in Gilpin's deposition, 
as well as its credibility, was left entirely 
open and free to the jury. I cannot say, 
that they have misunderstood it; or that 
they have not drawn the right condusion 
deducible from it It was a matter peculiar- 
ly within their province; and the ample 
comments on Gilpin's testimony, at the trial, 
by the counsel on both sides, sufficiently 
evinced, that it was in some parts confused 
and imsatisfactory, and susceptible of dif- 
ferent interpretations. 

The next objection is, that in point of law 
the plaintiff is not entitled, without some 
previous notice, or claim, to maintain this 
action tmder his patent against the defend- 
ants, for continuing the use of the machines 
erected and put in use by them before the 
patent issued. This objection cannot pre- 
vail. I am by no means prepared to say, 
that any notice is in cases of this sort ever 
necessary to any party, who Is actually 
using a machine In violation of a patent- 
right But it is very dear, that in this case 
enoujih was established in evidence to show, 
that the defendants had the most ample 
knowledge of the original patent taken out 
by the plaintiff In 1822, and of which the 
present is only a continuation, being ground- 
ed upon a surrender of the first for mere 
defects In the original specification. Who- 
ever erects or uses a patented machine, does 
It at his peril. He takes upon himself all 
the chances of its being originally valid; 
or of its being afterwards made so by a 
I surrender of it, and the grant of a new 
patent which may cure any defects, and Is 
grantable according to the principles of law. 
That this new patent was so grantable Is 
dear, as well from the decision of the 
supreme comi; in Grant v. Raymond, 6 Pet. 
[31 U. S.] 218, as from the act of congress 
of the 3d of July, 1833, c. 162. There is no 
pretence to say that the defendants were 
bona fide purchasers without any knowledge 
or notice of any adverse claim of the plain- 
tiff under this original patent; and the dam- 
ages were by the court expressly limited 
to damages, which accrued to the plaintiff 
by the use of the machine after the new 
patent was granted to the plaintiff. With- 
out doubt the jmry conformed in their ver- 
dict to this direction of the court 

The other original objections may be 
passed over without notice, and indeed are 
insupportable in point of law. But another 
ground for a new trial has been since filed, 
foimded partly upon sm*prise at the trial, 
and partly upon the discovery of new evi- 
dence applicable to the point, stnted at the 
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trial, which constitutes the matter of sur- 
prise. It came out in evidence on the trial, 
in the course of the cross examinations, that 
the original cylinder constructed by the 
plaintiff had hars of wood, instead of brass; 
and one or more of the witnesses asserted, 
that the brass bars were substituted for 
wood after the grant of the original patent 
in 1822. This was espUcltly denied by other 
witnesses on t>ehalf of the plaintiff, who as- 
serted, that the brass bars were substi- 
tuted before the patent. Upon this point 
the parties were at issue at the trial; and 
it was made a strong ground of defence. No 
application was made to the court by the de- 
fendants for a postponement or continu- 
ance of the cause for the purpose of a more 
full and thorough examination of the point, 
or to search for farther testimony. The uni- 
form practice of this court is, in all cases 
of surprise at the trial by new matters, 
forming a ground important to either party, 
and clearly made out by aflBLdavit, to post- 
pone or continue the cause. And if the party 
interested makes no such application, but 
elects to go on with the cause, relying upon 
his other strength to sustain his claim or 
defence, he is understood to waive the mat- 
ter of surprise; and he cannot be permitted 
to take his chance with the jury, and, if 
unsuccessful, then to move the matter, as a 
ground for a new trial. The purposes of 
justice would be defeated and not advanced 
by any different course. And courts, which 
adopt a different rule, act upon the ground, 
that in their own modes of trial and prac- 
tice the party has no opportunity' to post- 
pone or continue the cause; but is compella- 
ble to proceed in the ti-ial. Upon this short 
ground, therefore, the objection of surprise 
is removed from the case. But it is by no 
means clear, that the matter so waived was, 
in point of law, a good ground of defence to 
the action. That depended upon the fact, 
whether the plaintiff made it by his speci- 
fication a constituent part of his invention, 
that the bars should be of brass, and not of 
wood; for if they might be made of either, 
consistently with his general claim, then 
there was no objection to the patent in this 
respect. Now, the court was by no means 
satisfied at the trial, that such was in fact 
the claim of the plaintiff. But, for the pur- 
poses of the trial, the evidence was left to the 
jury, as if It constituted a complete ground 
of defence. The jury so acted upon it; and, 
having decided against it, as matter of fact, 
it would be a strong ground for the court 
to interfere now upon a mere doubt, wheth- 
er the plaintiff's claim had in point of law 
such an extent or not. I do not state this 
with any other view, than to say, that it 
is a matter stiU sub judice, upon which my 
mind is not so clear, as to hiduce me to 
grant a new trial, merely with a view to 
open anew the discussion of it. But, then, 
as to the new evidence offered, what is its 



nature? It is merely cumulative; and the 
settled practice of this court is never to 
grant a new trial upon mere cumulative evi- 
dence, where there is no other ground of 
objection to the verdict That point has 
been fully considered in the case of Alsop v. 
Commercial Ins. Co., at this term, [Case No. 
262.] But it has been long since established 
in the habitual course of proceedings of the 
court The counter afildavits, however, 
offered on behalf of the plaintiff, go to es- 
tablish strong cumulative proofs the other 
way. And under such circumstances, the 
cotirt will always decline to interfere; be- 
cause it will not undertake to measure the 
weight of the new testimony on either side, 
or send the parties again to litigation upon 
the chances of a verdict, upon new con- 
flicting evidence. The defendants have 
asked, if they may put in new rebutting evi- 
dence to the afildavits of the plaintiff, offered 
in reply to those first offered by themselves. 
Certainly not. They must present their 
whole case at once to the court; and not 
lead it on through a series of confirming 
and rebutting proofs, thus protracting the 
cause to an unreasonable extent 

There is another view, which may properly 
be taken of this point The special written 
notice of defence by the defendants actually 
includes within its reach the very mattei- 
j now set up as a surprise. It states, that the 
i Invention claimed by the plaintiff by his 
! patent in 1832. "is according to the specifica- 
j tion thereof wholly different and distinct"' 
I from the pretended invention mentioned in 
the patent of 1822. Of course this notice- 
covers the whole claim of each patent; and 
it puts in controversy every part of the last 
patent, which is distinguishable from the 
first, and does not constitute a part of tht 
Invention claimed In the first The de- 
fendant, therefore, was by his own special 
notice of defence, bound to Institute all 
proper inquiries into the nature and actual 
structure of the original machine, and all 
the differences between that and the struc- 
ture of the machine described in the patent 
of 1832. If he had used ordinary diligence, 
it is now manifest, that he might have ob- 
tained full evidence to any point, which 
could properly sustain the defence. He 
came to the trial, content with the prepara- 
tion and the points, to which his evidence 
actually led him; and there can be no reason 
for letting him into a new trial, merely be- 
cause he could now, upon farther reflec- 
tion and farther lights, have made a fuller 
or a better defence. "Interest relpubllcae ut 
finis esset litium," is an old maxim, deeply 
fixed in the fundamentals of the common 
law. And Voet beautifully expressed its 
true reason, when he said, "Ne autem lites 
immortales essent, dum litigantes mortalea^ 
sint." The motion for a new trial is there- 
fore overruled. 
Motion overruled. 
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Case No. 327. 

AMES et al. v. LE RUE. 

[2 McLean, 216.]^ 

Circuit Court, D. Michigan. Oct. Term. 1840. 

Plbadixg— Declaration — Recovert xjkijeb Com- 
mon Counts— Evidence— Limitations. 

1. If the plaintiff fails to prove the special 
contract stated in his declaration, or the contract 
has been performed on his part, and a duty im- 
posed on the defendant to pay, in money, the 
amount due, the plaintiff may recover on the 
general counts. 

[See Stanley v. Whipple, Case No. 13,286.] 

2. If the special contract be barred by the 
statute of limitations, and the plaintiff can 
show an express promise to pay, since which the 
statute has not run, he may recover on such 
promise. 

3. And, in such case, the facts of the special 
contract may be gone into, to show the balance 
due. 

4. It has been held that a note payable in spe- 
cific articles is admissible in evidence, under the 
money counts. 

[See note at end of case.3 

[At law. Assumpsit by Ames and Ames 
against Le Rue. Judgment for plaintiffs.] 

Jones & Williams, for plaintiffs. 
Mr. Frazer, for defendant. 

OPINION OF THE COURT. This is an 
action of assumpsit, brought to recover the 
price of a paper machine, sold by the plain- 
tiffs to the defendant The declaration set 
out the special contract, and the common 
counts were added. Defendant pleaded the 
general issue, and the statute of limitations. 
In support of the first count in the declara- 
tion a receipt was offered in evidence, from 
the defendant to the plaintiffs, in which the 
defendant stipulated to pay two hundred dol- 
lars in three months, two hundred in six 
months, and two hundred dollars in nine 
months, to be paid in wrapping paper, and 
these payments being made the machine was 
to be the defendant's. This contract was 
dated in 1826. A part of the wrapping pa- 
per, of an inferior quality, was delivered; 
and, after some years of delay, the defendant 
expressly promised to pay the residue of the 
debt, or provide for the payment of it. 

It is contended that the sale of the machine 
was conditional, and not absolute; and that 
no action will lie upon the contract By the 
contract the seller had a lien upon the ma- 
chine for the purchase money. When paid 
for it was to be the property of the pur- 
chaser. But the payments were to be made 
in tlie manner, and at the times, prescribed; 
and, if not so made, the defendant was liable 
to be sued for a breach of the contract The 
statute of limitations, it is insisted, bars a 
recovery on the special contract And here a 

•[Reported by Hon. John McLean, Circuit 
Justice.] 



question is made, whether the case comes 
under the statute of the state where the con- 
tract was made, or where it is sought to be 
enforced. The statute of limitations of the 
state where the suit is brought must govern. 
It is the law of the forum, and applies in all 
cases where the Jurisdiction of the forum is 
involied. 

The statute of Michigan does bar all rem- 
edy upon the special contract Since the 
breach of the contract, and before the com- 
mencement of this suit, the limitation of the 
statute has run, and, consequently, the bar is 
complete. But after the delivery of the wrap- 
ping paper, In i>art, and before the statute 
had run, the defendant, as appears from the 
written evidence, promised to pay the bal- 
ance due. And this promise, if valid, is not 
barred by the statute. It is contended that 
this promise, at most, could only relate to the 
former contract, and the mode of payment 
therein provided. But is this the true con- 
struction of the promise? The payments, in 
wrapping paper, were all to be made in nine 
months. After this period the plaintiffs were 
under no obligations to receive the paper, 
nor could the defendant expect to pay it 
And, on being called on for payment by the 
plaintiffs, several years after the nine months 
had expired, and threatened that, unless he 
paid the balance, the machine would be 
taken from him, he promised to pay it That 
there was a valuable consideration for this 
promise wiU not be denied. And that the 
promise was to pay in money is equally ob- 
vious. The special contract, in regard to 
the sale of the machine, is properly shown as 
the consideration of the express promise; 
and as this promise was to pay money, we 
think it is evidence for the jury, under the 
count, for the sale of the machine. 

The plaintiffs, it is alleged, has failed to 
prove the special contract as laid in the dec- 
laration. This, if admitted, would give them 
a right to go on the general count And we 
think the plaintiffs have a right to recover on 
the express assumpsit, since which the stat- 
ute has not run, and that the whole circum- 
stances of the case may be gone into to show 
the amount due. The case is clearly within 
the rule that, where the contract has been 
performed by the plaintiff, and a duty Is im- 
posed on the defendant to pay the amount 
due, in money, a recovery may be had on the 
general coimt, although there was a special 
contract Chesapeake & O. Canal Co. v. 
Knapp, 9 Pet [34 U. S.] 541. On the au- 
thority of Smith V. Smith, 2 Johns. 235, 
Pierce v. Crafts. 12 Johns. 90, the court held, 
in the case of Crandal v. Bradley, 7 Wend. 
311, that a note payable in specific articles 
was admissible in evidence under the money 
counts. This was a departure from the Eng- 
lish rule. The jury found for the plaintiffs 
the balance due. Judgment 

[NOTE. The statute of limitations apper- 
tains to the remedy, not to tb t original debt, and 
consequently it is the lex fori which governs, in- 
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Btead of the lex loci. Townsend v. Jemison, 9 
How. (50 U. S.) 407: McCluny v. Silliman, 3 
Pet. (28 U. S.) 270; Walsh v. Mayer, 111 U. S. 
31, 4 Sup. Ct. 260; McElmoyle v. Cohen, 13 Pet. 
<S8 U. S.) 312; Egberts v. Dibble, Case No. 
4,307; Jones t. Hays. Id. 7,467; Le Boy v. 
€rowninshield. Id. 8,269; Randolph v. King, 
Id. 11,560.3 



Case No. 328. 

AMES V. MANHATTAN LIFE INS. CO. 

1879. 

[Cited in Smith v. l^Iutual Life Ins. Co. of 
New York, 5 Fed. 584. Nowhere reported; 
opinion not now accessible.] 



Case No. 329. 

AMES v. NEW ORLEANS, M. & T. B. CO. 

et al. 

[2 Woods, 206.]^ 

Circuit Court, D. Louisiana. April Term, 1876. 

Eailkoad Companies —Bonds and Mortgages— 
Substitution of New Bonds for Those Se- 
cured BY THE Mortgage — Foreclosure. 

1. The modification of a mortprage does not 
extinguish it, nor is its lien affected by the 
substitution of a new note or bond for the orig- 
inal note or bond secured by it. 

2. A railroad company liaving executed a 
mortgage to secure a limited number of bonds, 
afterwards executed another mortga,?e on the 
same property to secure a larger number of 
honds, which recited that the holders of the 
bonds secured by the original mortgage had 
^agreed to surrender the same, and receive in 
substitution therefor new bonds, to be secured 
Tjy the original mortgage as modified by the 
■second mortgage. All the bonds secured by 
the first mortgage, except twenty, were ex- 
changed for bonds secured by the second. Held, 
that the holders of said twenty bonds were not 
entitled to be paid out of the proceeds of the 
mortgaged property in preference to the holders 
of the substituted bonds; but that they could 
not be prejudiced by the increase of the number 
of bonds secured by the second mortgage, but 
were entitled to the same proportion of the pro- 
<;eeds of the mortgaged property as if the second 
mortgage had not been executed. 

[Cited in Barry v. Missouri, K. & T. Ry. 
Co., 34 Fed. 832.] 

3. There is nothing in the jurisprudence of 
Louisiana contrary to the doctrine of this case. 

Heard on petition of Arphaxad Loomis 
and others. 

W. W. Howe, for petitioners. 
John A. Campbell, contra. 

WOODS, Circuit Judge. The bill In this 
case was filed for the foreclosure of a mort- 
gage executed by the principal defendant 
on its property and road west of the Missis- 
sippi river, in the state of Louisiana. It 
appears from an agreed statement of facts 
that on the 15th of March, 1870, the railroad 
corporation, then known as the New Orhjans, 
Mobile & Chattanooga Railroad Comp:my, 
conveyed by a deed of that date all Its es- 

HReported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



tate and property In Louisiana and Texas 
west of the Mississippi river, to secure bonds, 
to be issued at the rate of ?12,.500 per mile 
of the main line of road from New Orleans 
to the Sabine river, and $25,000 per mile 
from the Sabine to Houston, in Texas, mak- 
ing the entire amount that might be i.«sued 
under this deed of trust to be $5,562,000, and 
no more. There were is-sued, in fact, under 
the deed of trust, $2,825,000 only. This 
deed of trust provided that no bonds 
whatever should be issued, on branch 
roads till they were constructed and 
their tracks laid. On the first of January, 
1872, the railroad company, its name in the 
meantime having been changed by act of 
the legislature to the New Orleans, ISIobile 
& Texas Railroad Company, executed a new 
deed of trust of that date on the same prop- 
erty as that conveyed by the deed of March 
15, 1870. The purpose of this deed was to 
change the limit of the amount of the bonds 
of the company to be issued under said deed 
of trust of March 15, 1870, so as :o allow 
besides the bonds already Issued an .iddition- 
al issue of $25,000 per mile of bonds for each 
mile of a branch road to be constructed from 
Brashear City to Vermillionville, but not to 
exceed the sum of $1,625,000. This deed 
of trust recited that it had been arranged 
and agreed that the holders of the oursrand- 
ing bonds under the original mortgage and 
deed of trust should surrender the same for 
cancellation and receive in substitution there- 
for bonds to the like amount executed in the 
name of the New Orleans, Mobile &. Texas 
Railroad Company. This project was so 
far carried out that all the holders of bonds, 
secured by the original mortgage and deed 
of trust of March 15, 1870, except Arphaxad 
Loomis, and the other petitioners, surren- 
dered their bonds, and received in their stead 
new bonds issued under and secured by the 
original mortgage and deed of trust as modi- 
fied and limited by the deed of January 1, 
1872. Loomis and the other petitioners are 
the holders of twenty of the original bonds. 
They claim to have a priority over all the 
new bonds Issued to take up the original 
bonds, and pray for a decree which shall rec- 
ognize this priority, and declare their bonds 
to be a first lien on the property conveyed by 
the trust deed of March 15, 1870, and tliat 
their bonds be paid by preference out of the 
proceeds of the sale of the railroad propei*ty 
when a sale is made. 

The theory upon which the prayer of this 
petition is based is, that those bonds dated 
January 1, 1872, issued in lieu of the original 
bonds dated March 15, 1870, are in no way 
secured by the original trust deed, but Jiave 
a lien on the railroad property by virtue only 
of the deed of January 1, 1872. An inspec- 
tion of this latter trust deed will show that 
this theory is not founded on fact. The 
trust deed of 1872 states the fact of the exe- 
cution of the deed of :March 15, 1870, and 
the inscription thereof, etc., and the purpose 
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of the railroad company to change the limit 
of the auiottnt of bonds to be issued itnd se- 
cured under the original trust deed; recites 
that the holders of the outstanding bonds 
Issued under the original trust deed have 
agreed to surrender the same, "and receive 
in substitution therefor new bonds for a like 
amount executed by the New Orleans, Mobile 
& Texas Railroad Company, to be issued un- 
der and secured by said mortgage or deed 
of trust (the deed of March 15, 1870) as the 
same is modified and limited by this instru- 
ment" The deed of January l, 1872, further 
declares, that "the parties hereto, in con- 
sideration of the premises, etc., have cov- 
enanted, granted and agreed and do hereby 
covenant, grant and agree to and with eacli 
other, that the stipulations and provisions 
of the above mentioned mortgage or deed 
of trust of March 15, 1870. shall be and are 
hereby modified and limited in the manner 
and to the effect foUowing, with like effect 
as if such mortgage or deed of trust had 
originally contained such modifying and lim- 
iting provisions which are herein contained," 
etc. The deed of January 1, 1872, further 
declares that "the said party of the first part 
(the railroad company) in consideration of 
the premises and of one dollar, etc., in order 
to secure the payment of the principal and 
Interest of Its said first mortgage bonds to 
be issued in the form and of the tenor and 
to the effect herein above described in that 
behalf, according to the tenor and effect of 
said bonds and the accompanying coupons, 
and for further assurance and confirmation 
of the estates and interest conveyed in mort- 
gage by the said original mortgage or trust 
deed of March 15, 1870, as hereby modified, 
hath granted, bargained and sold," etc. 

These provisions of the deed of January 1, 
1S72, clearly reveal the purpose of the par- 
ties thereto, that the bondholders, surren- 
dering their original bonds for the new ones 
should not lose any right or estate granted 
by the first deed of trust, save as the same 
were modified by the second. It was upon 
this express condition, thrice repeated in the 
trust deed of January 1, 1872, that the bond- 
holders consented to give up their old bonds 
and take the new ones. 

It clearly appears that there was to be no 
cancellation of the mortgage of 1870; all the 
bonds were designed to be secured by It 
Tlie new bonds correspond with the old In 
amount, interest, time of payment and only 
differ in date, and the name of the company, 
which had been changed since the old bonds 
were issued. 

The modification of the mortgage does not 
extinguish It, nor Is its lien affected by the 
substitution of a new note for the old one. 
Watklns v. Hill, 8 Pick. 522; Pomroy v. 
Rice, 16 Pick. 22; Brinckerhoff v. Lansing, 
4 Johns. Oh. 05; Dana v. Binney, 7 Vt 501; 



Chase v. Abbott, 20 Iowa, 154; Conner v. 
Banks, 18 Ala. 42; Cullum v. Branch Bank 
at Mobile, 23 Ala. 798. The petitioners claim, 
however, that the question must be governed 
by the law of Louisiana, and cite the case 
of Bell V. Murphy, 2 La. Ann. 7C5, as au- 
thority to show what the jurisprudence of 
this state is upon the question in hand. In 
that case a mortgage was given to secure the 
mortgagee for a particular indorsement made 
by him for the accommodation of the mort- 
gagor. The note thus indorsed was partly 
paid by the mortgagor, and a new note given 
for the remainder due, which the mortgagee 
indorsed. The court held that the mortgage 
did not indemnify the mortgagee for this lat- 
ter indorsement. The reason given was that 
the mortgage was not a general one to secure 
the plaintiff for indorsements. It was given 
as security against the indorsement of a 
specific note, which the evidence showed had 
been subsequently novated and extinguished. 
That case differs from this In this most mate- 
rial particular, that in this case there was an 
express understanding that the original mort- 
gage should stand for the benefit of the new 
bonds, and it was upon that condition that 
the substitution was made. The court is 
asked to step in between the parties and an- 
nul this contract The law does not annul 
contracts made by the parties unless they are 
fraudulent or against public policy. No rea- 
son can be given why the contract made be- 
tween the railroad company and its bond- 
holders should not be enforced. 

A veiy instructive case upon the question 
presented by this petition, is Stevens v. Mid- 
Hants Ry. Co., 7 Eng. B. 555, reported also 
in 8 Ch. App. 1004. In my judgment, the 
petitioners are not entitled to be paid the 
full amount of their bonds in preference 
to the holders of the substituted and other 
bonds issued under the deed of trust of 
January 1, 1872. The most that petition- 
ers can claim is that they shall not be 
prejudiced by any change made In the 
terms of the deed of March 15, 1870, by the 
deed of Janiiary 1, 1872. They are entitled 
to have their rights preserved under the orig- 
inal trust deed. This may be done by giving 
them such part of the proceeds of the sale 
as they would have been entitled to if the 
new bonds and new trust deed had never 
been executed. In other words, as only 2,825 
bonds, of one thousand dollars each, were Is- 
sued under the original trust deed, of which 
the petitioners hold twenty, they are entitled 
to twenty 2,825ths of the proceeds of the sale, 
and no more. 
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Case No. 330. 

The AMETHYST. 
[2 Ware, (Dav. 20,) 28;* 2 N. Y. Leg. Obs. 

District Court, D. Maine. Jan. 21, 1840. 
Sai-vaqe— Derelict— Joint Salvors— Award. 

1. When property is left derelict on the high 
seas, those who first find and take possession 
of it, with the intention of saving it,^ acquire a 
right to the exclusive possession, which others, 
who afterwards discover it, have no right to 
disturb. ^„„r.»-, 

[Cited in The W. D. B., Case No. 17,306.] 

2 The right of property, in goods thus aban- 
doned from necessity, is not lost to the owners, 
and those who find and undertake to save thorn 
are bound in good faith to consult the interest 
of the owners as well as their own. It they 
have not sufficient force to effect the salvage 
without .^reat risk of the loss of the goods, they 
cannot, consistently with the good faith which 
they owe to the owners, refuse the assistance ot 
others, who offer their aid, and who may thus 
become entitled as joint salvors to a share m 
the reward. 
[Cited in Tlie Chickasaw, 41 Fed. 630.] 
[See The Cairnsmore, 20 Fed. 519; The Ida 
L. Howard, Case No. 0,999.] 

« 

In admiralty. This was a caso of salvage. 
The Amethyst, a British vessel, sailed from 
Boston to St John, in New Brunswick, 
May 1. On the 3d, at 5 o'clocli A M., she 
was struck by a heavy squall, :iud upset. 
Of twelve persons on board, including pas- 
sengers, ten saved themselves by hanging to 
the wreck until 11 o'clock A. M., when they 
were taken off by the schooner Compeer, of 
Ellsworth. Two were drowned, and their 
bodies subsequently found on board the 
wreck. On the 7th of May, the schooners 
May Flower, Ocean, and Wave sailed from 
Boothbay on a fishing voyage, and feU in 
with the wreck just before sunset. She was 
boarded from one of the schooners that even- 
ing, and the skippers of the three schooners 
agreed to lie by during the night, and tow her 
into port next day. She then lay about 
fifteen or twenty miles south-east of the 



^[Reported by Edward H. Daveiss, Esq.] 



island of Monhegan. The three schooners 
hoisted signal lights, and lay by in company 
through the night, and remained so near the 
wreck that she was seen at 10 and at 12 
o'clock. One was so near us to be in rtnu- 
ger of coming in collision with ner. At 
daylight the wreck was seen at the di-^tance 
of a mile or a mile and a half from the 
schooners, according to the testimony of the 
crews. Another vessel was at cUe ■*aine lime 
seen bearing down on the wreck. They 
manned their boats for the purpose of resum- 
ing the possession, but when they arrived, 
they found that she had been boarded from 
the stranger vessel, which had then come 
up with her, and which proved to be the 
Only Son, from St. Andrews, New Bruns- 
wick, bound to Boston, When tlie panies- 
met, a controversy arose betwet'u them, oacii 
party claiming the right of prioi* posscssioi.. 
That of the three schooners, said that they 
had discovered and boarded h-r t)ii» night 
before; the crew of the Only Son clairhod 
the right as having tiie actual possession. 
Hard words and threats passed between 
them; the party from the schooners cut the 
lines, which were made fai5t to the v. reck, 
from the Only Son, and beln;r superior in 
numbers, maintained their possession. The 
crew of the latter vessel, during the dis- 
pute, took from her an anchor, and secnred it 
on board their own vessel, aud then were 
compelled to abandon tne prize to tlu-ir ad- 
versaries. The schooners then made fast to 
her with their cables, one before tlie other, 
and proceeded with her in tow to Boothbay 
harbor. On the morning of the 8th, the 
weather was plea.5ant and ihe sea calm: 
but in the latter port of ihvj day tlie wind 
arose and increased to a storm, so thac be- 
fore they got into the harbor, the sfliooners, 
one after anotlior. parhid their cable.s frDra 
the wreck, which was driven on a Oangerdus 
reef of rocks, and tne schooners v/Ith some 
difficulty saved themsolvos f'-ora the same 
danger. The next lay iiaurts were procnreil 
to assist Jn savin:? the propert:.'. 'J.'he prin- 
cipal direction of the business, which was 
attended with serioas difficulties of differ- 
ent kinds, wa^ taken by Mr. :^L'Clintock, 
who appears to hare conducted A\ith spirit, 
prudence, and v'ood faith. L'lie vessel lay 
anchored to the sea. and the waves run high; 
the labor was soverc, and th-i risk of life 
not inconsiderable in gettinsr the cargo from 
the wreck; and, after it was landed, it was 
necessary ro employ men to guard and pro- 
tect the propcr*.y from persons who wire 
prowling around for the pm-posa uf plunder. 
[Decree for libiPauts.] 

A claim was interposed by J. T. Sherwood, 
her Britannic majesty's consul, for the own- 
er, and the case was argued by Deblois, for 
the claimants, and Howard, for the libellants. 

WARE, District Judge. This is a case of 
salvage of a vessel and cargo, found derelict 
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and saved, under circumstances of consid- 
erable peril and severe labor; -and It cannot 
be doubted that a liberal reward ought to be 
allowed, unless the claim of the salvors has 
been forfeited or impaired by misconduct on 
their pai-t It is contended that there has 
been such misconduct as ought justly to go 
either in diminution or to a forfeiture of 
their claims. The fact relied upon, as im- 
pairing their merits, is their refusal to ac- 
cept the aid of the Only Son, in saving and 
securing the property, in consecLuence of 
which, it is argued that the vessel was final- 
ly lost upon the rocks, when the additional 
strength of another vessel might have saved 
her and brought her into port. It is con- 
tended that the master and crew of the Only 
Son being on the spot with their vessel, and 
ready to assist in the salvage, the libellants 
were bound to accept their assistance, and 
admit them as joint salvors; and they have 
in fact appeared and filed a claim for a 
share of the salvage. 

As to the claim of the master and crew 
of the Only Son, it is to be remarked, thai 
in the controversy that arose between the 
parties, they did not claim nor ask to be ad- 
mitted as joint salvors. They claimed the 
solo and exclusive possession of the wreck, 
as being first in discovering and taking pos- 
session of it. Their avowed purpose was to 
exclude the libellants entirely, and take 
her into port themselves. 

It is clear, upon the evidence, that when 
the Only Son discovered the wreck, It was 
in the legal possession of the libellants. The 
proof Is that they discovered and boarded it 
on the evening of the 7th of May. They left 
no hands on board, it is true, to retain the 
actual and corporeal possession during the 
night, nor could men have remained on 
board during the night, without some risk 
of life. But they lay by in company, near 
the wreck, for the purpose of taking her in 
tow the next morning. The title which is 
acquired to property by finding, is a species 
of occupation; and It is laid down as a rule 
of law, by the civilians, that the mere dis- 
covery or sight of the thing is not sufficient 
to vest in the finder a right of property In the 
thing found. Pothler, Traite, de la Proprie- 
te, No. 63. His title Is acquired by posses- 
sion, and this must be an actual possession. 
He cannot take and keep possession by an 
act of the will, oculis et affectu, as he may 
when property is transferred by contract, 
and the possession given by a symbolical de- 
livery. To consummate his title, there must 
be a corporeal prehension of the thing. 
Though It is said that it is established by 
custom (moribus receptum est) and that such 
was the ancient law of the Romans, when 
two are near together, or in company, where 
the thing is found, that the title is acquired 
in common. Potbier, Pandects, 41, 1, 8; 
Heineccius, Itecitationes In Instil, § 350; 
Voet ad Pandect, 41, 1, 9. Upon these prin- 
ciples, the discovery of the wreck left dere- 



lict, by the three schooners, and the board- 
ing her from one of them, was sufficient to 
give them the right of possession. The three 
which were in company when she was dis- 
covered were entitled to share equally in the 
good fortune, though, she was boarded and 
the actual possession taken by only one, for 
those who boarded took possession for the 
benefit of all. [See note at end of case.] 

The right of possession having become per- 
fect, was not lost by temporarily leaving the 
wreck, without the intention of ultimately 
abandoning It, but with the purpose of re- 
turning and resuming the actual possession, 
and carrying her to a place of safety the 
next morning. Things being once in oiu* 
possession remain so, while they are subject 
to our custody, and are so situated that we 
can resume the actual possession at pleas- 
m*e; and this principle is equally applicable 
whether the right of dominion is acquired 
by finding or by an onerous title. Pothier, 
Traite de la Possession, No. 79; Vlnnlus. 
In Just Inst lib, 2, 1, 18. When, there- 
fore, the wreck was discovered by the Only 
Son, on the morning of the 8th, the fisher- 
men, though not In the actual possession, 
pedis positlone, had that kind of possession 
that preserved ail the possessory rights 
which they acquired the night before. Hav- 
ing discovered and taken the property Into 
their hands, they had a right to retain It 
for the purpose of carrying it to a place of 
safety, and entitling themselves to the re- 
ward allowed in such cases, and to exclude 
all others from interfering with their pos- 
session. They had not only acquired rights, 
but had come under obligations with respect 
to the property. The finder of property, left 
derelict at sea, does not acquire the domin- 
ion or the absolute property In what Is 
found. He acquires the right of possession 
only, with a title to a reasonable reward for 
his services, when the property Is brought 
to a place of safety. The finders were, there- 
fore, bound, imless they chose to abandon 
It, to exert themselves with all due care, 
fidelity, and vigilance, to preserve and pro- 
tect the residuary interest remaining in the 
true owners. The master and crew of the 
Only Son, although they doubtless supposed 
that they were the first discoverers of the 
wreck, bad no right to disturb the posses- 
sion of the libellants; and as they were not 
in sight when the schooners first discovered 
and took possession of it, they have no just 
grounds for claiming to be admitted as joint 
salvors. 

But although the libellants may have had 
the right of exclusive possession, they were 
bound to use every reasonable precaution to 
insure the safety of the property, for the 
benefit of the owners, and It is argued, there- 
fore, that it was their duty to accept the aid 
of the Only Son, though they might thereby 
diminish their share of the salvage. It is 
true that salvors are bound to act with good 
! faith tow^ards the owners, and this obliges 
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them to use all reasonable and available 
means to insm*e the safety of the property. 
They are influenced, primarily, in engag- 
ing in the service, by the expectation of re- 
ward. But when once they have engaged in 
the business, their own interest is not alone 
involved. When the goods are rescued from 
danger and brought to a place of safety, 
they are saved for the owner, after deduct- 
ing a Just and proper compensation for the 
«jilvors. A person undertaidng to save der- 
elict goods stands, in relation to the owner, 
somewhat in the character of a negotiorum 
gestor of the Roman law, that of a volun- 
tary agent who interferes in the affairs of 
another without a mandate or authority, and 
he is boimd to act for the interest of the 
■owner as well as his own. Generally the in- 
terest of both will be the same, that of con- 
veying the goods to a place of safety with- 
out loss and expense; but if it is otherwise, 
it would be a violation of good faith for a 
salvor to look solely to the enhancing of 
his reward at the expense of the owner. 
The golden rule, of dealing with others as 
we would have others deal with us, is a 
principle of social duty, deeply laid in mor- 
als and in the constitution of human na- 
ture; and in these cases of providential ca- 
lamity, it is a rule of law as well as of mor- 
jils. If the finder cannot, with his own force, 
convey the property to a place of safety, 
without imminent risk of a total or material 
loss, he cannot, consistently with his obli- 
gations to the owner, refuse the assistance 
■of other persons proffering their aid, or ex- 
■clude them from rendering It, under the 
pretext that he was the first finder and had 
tlius gained a right to the exclusive posses- 
sion. The principles of good faith are of 
universal obligation, and binding in all cases 
in which the interests of others are involved. 
Upon this part of the argument the ques- 
tion is, whether the three schooners with 
their own crews, constituted a force appar- 
■ently sufficient for the service, under the cir- 
cumstances of the case. For if the force 
was manifestly inadequate, so that the at- 
tempt to save the wreck, without other as- 
sistance, would be exposing the property to 
great hazard, then it was their duty not 
merely to accept, but to solicit aid, and not 
expose the property of the owner to a total 
loss, in their eagerness to enhance their own 
reward. The Amethyst was a vessel of 9S 
tons; the schooners were smaller, one being 
of 60, one of 55, and one of 45 tons; but each 
was manned with a full crew of fishermen, 
amounting in the whole to eighteen men. 
The weather was calm, and the wreck lay 
about fifteen miles from the island of Mon- 
hegan, in which there is no harboi*, and 
about double that distance from the safe 
harbor of Boothbay. To one not versed in 
nautical affairs this would appear to be a 
sufficient force to tow the wreck into port, 
with ordinarily favorable weather, and the 
prospect of the morning was that of good 



weather. The prudence and propriety of 
men's actions are not to be judged by the 
event, but by the circumstances under which 
they act If they conduct with reasonable 
prudence and good judgment, they are not 
to be made responsible because the event, 
from causes which could not be foreseen 
nor reasonably anticipated, has disappointed 
their expectations. The schooners took the 
wreck in tow, and had, without difficulty, 
carried her nearly to a place of safety, when, 
the weather having become boisterous, the 
cables broke, one after another, from the 
violence of the tempest, from their holdings, 
and at last from the wreck, and she was car- 
ried by the waves on a dangerous reef of 
rocks, so that the vessel was nearly a total 
loss. Now it is not apparent how another 
vessel, of about the same tonnage as the fish- 
ermen, would prevent this calamity. If the 
weather had continued favorable, the three 
were sufficient; and in the storm which 
arose, it is not probable that the presence of 
the Only Son would have insured, or could 
have contributed much towards, her safety. 
On the facts proved, it docs not appear that 
the libellants would have been chargeable 
with any fault which would impair their 
claims for salvage, by declining to admit 
their participation in the service, if it had 
been offered. But in point of fact it was 
not offered. 

The whole mass of property saved in this 
case is small; the value, after deducting ex- 
penses, amounting only to $841.12, the 
largest part of one moiety of which is ex- 
hausted by the necessary expenses of getting 
the property ashore and securing it, after the 
wreck went on the rocks. So that leaving 
but a pittance for the owners, the compensa- 
tion of the salvors will scarcely amount to a 
quantum meruit, for the laborious and dan- 
gerous service of rescuing the goods from the 
waves, and I may add, saving them from 
pillage from the piratical shoresmen, after 
they were landed. I shall allow $400 sal- 
vage, leaving the cost and expenses a charge 
on the residue. 

Decree: This case came on to be heard 
upon the libel, answer, depositions, and ex- 
hibits in the cause, and was argued by coun- 
sel; upon consideration whereof it Is or- 
dered, adjudged, and decreed, that there be 
allowed, out of the proceeds of the sale of 
the savings of the wreck of the vessel and 
the cargo now in the registry, the sum of 
$400 as salvage. And It is further ordered, 
adjudged, and decreed, that of said sum of 
$400 there be allowed and paid to — 

The owners of the schooner Ocean $40 

The owners of the schooner Wave 40 

The owners of the schooner May Flower 40 

S120 

—and that the residue of the said sum of $400, 
to wit: the sum of $280, be divided into 
twenty shares, and that there be allowed and 
paid to— 
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S&muel M'Clintock, wbo snperiutend 

ed the landing of the goods, etc., 
Moses Lewis, skipper of schooner 

Ocean. 
George Brewer, skipper of schooner 

Wave, 
John Hotten, skipper of schooner 

May Flower, 
Benjamin Orchard, 
James Lowry, 
John ICnowles, 
Morrill Thompson, 

, cook, 

Benjamin Gray, boy, 
Freeman Reed, 



Crew of the 
Ocean. 



Crew of the 
Wave. 
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James C. Auld, 
Samuel Brewer, 
Caleb B. Reed, 
Ira Quimby, 
James Gould, 
William Huff, boy, 

Samuel Montgomery, do. 
William Hotten, do. 



$400 

And It Is further ordered, that all costs 
and expenses be charged on the residue of 
the proceeds of the sale remaining in the 
registry, amounting to $441.12, and after de- 
ducting the same that the remaining sum be 
paid to Joseph T. Sherwood, Esq., her Bri- 
tannic majesty's consul, and the authorized 
attorney of the claimants, for their use. And 
It is further ordered, that the sum of thirty 

dollars, found on the person of — , a 

passenger found on board the vessel, drown- 
ed, now In the hands of Thomas Cunning- 
ham, coroner, after deducting ten dollars to 
be paid Samuel M'Clintock for the expenses 
of his interment, be paid to the said Joseph 
T. Sherwood, for the use of the legal heirs of 
the deceased. 

NOTE, [from original report.] It is, says Po- 
thior, nn ancient pretension, that of claiming 
a pnrt of a thing found, on the pretext of hav- 
ing seen it nt the same time; we fiud it in Plau- 
tus. In lludente, act 4, scene 3. Trachalion 
claimed a share in a valise which Gripus had 
fi.shcd up from the sea. On this demand, Gri- 
pus ask.s, "Quemne ego excepi e mari?" Tracha- 
lion coolly replies, "Et ego inspectavi e littore." 

Phnedrua commemorates the same pretension 
in a dispute between two bald men for a comb,— 
"Invonit calvus forte in trivia pectinem; 
Accessit niter aeque defectus pilis; 
Eia, inquit, in commune guodcunque est Incri;" 
—this is a windfall for both of us. 
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The AMIABLE NANCY. 
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Circuit Court, D. New York. Sept Term, 
1817.« 

Admiralty— Jurisdiction— Marine Trespass or 
Tort — Prize — Damage bx Privateersman — 
Measure of Damages. 

1. The district courts possessing all the pow- 
ers of courts of admiralty, whether considered 

^[Reported by Elijah Paine, Jr., Esq.] " 
'[Reversing an unreported decree of the dis- 
trict court.] 



as instance or prize courts, have jurisdiction of 
all cases of marine trespass or tort. 
[Cited in American Ins. Co. v. Johnson, Case 
No. 303; U. S. v. New Bedford Bridge. Id. 
15,867; Waring v. Clarlie, 5 How. (46 U. 
S.) 473; The Merchant, Case No. 9,434.] 
[See note to U. S. v. Wiltberger, 5 Wheat, 
as U. S.) 100 et seq.] 

2. If the master or crew of a privateer exceed 
their authority, and in the performance of legit- 
imate acts commit an outrage, the owners are 
liable. 

[Cited in New Jersey Steam Nav. Co. v. Mer- 
chants' Bank, 6 How. (47 U. S.) 435; The 
Mulhouse, Case No. 9,910.] 

3. Where a neutral vessel was plundered of 
her papers by a privateer, in consequence of 
which she was seized by another belligerent, and 
proceeded against as prize, but made a com- 
promise with her captors and paid a ransom 
and costs: Holden, that the owners of the 

Erivateer were not liable for those items, (there 
eing no privity to the compromise,) nor for any 
other injurious consequences flowing from the 
compromise. 

[Cited in The Mulhouse, Case No. 9,910.] 

4. The rule of damages, in cases of marine 
trespass, is the full value of the property in- 
jured or destroyed. A claim for loss of voyage 
rejected. 

5. Vindictive damages not allowable against 
the owners of a privateer, for trespasses com- 
mitted by the crew. Whether the owners are 
liable at all for trespasses on the person? 
Quere. 

[0. Cited in The Stephen Allen. Case No. 
13,301, to the point that the jurisdiction of the- 
court of the United States in admiralty is not 
limited by the rules of common law; Borden v. 
Hiern, Id. 1,055, to the point that an admiralty 
suit may embrace causes of action arising ex 
contractu and those arising ex delicto,] 

[In admh*alty. Libel by Peter Joseph Mer- 
ault, owner of the schooner Amiable Nancy, 
and hy the master, mate, supercargo, and one 
of the mariners, against the private armed 
brig the Scourge, for illegal detention and 
search. Decree for libelants." Defendant ap- 
peals. Amount of the decree reduced. The 
libelants appealed to the supreme courts 
where the decree of the circuit court was 
modified by adding some items to the allow- 
ance. ■ See The Amiable Nancy, 3 Wheat (IG 
U. S.) 54C.] 

D. B. Ogden and C. D. Colden, for ap- 
pellant. 

T. A. Emmet, J. Wells, and J. O. Hoff- 
man, for respondents. 

Before LIVINGSTON, Chrcuit Justice, and 
VAN NESS, District Judge. 

LIVINGSTON, Chreuit Justice. This was 
a libel for damages In the district court for 
the southern district of New York, by the 
owner of the schooner the Amiable Nancy 
and her cargo, and by the master, mate, 
supercargo, and one of the mariners, against 
the appellants, as owners of the private- 
armed brig the Scourge. 

The facts were in brief as follows: The- 



'[Opinion not reported, and not now accessi- 
ble.] 
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Amiable Nancy, a neutral yessel, on a voy- 
age from Port-au-Prlnce to Bermuda, but 
steering, at tbe time of capture, for Antigua, 
was boarded in the year eigliteen himdred 
and fourteen by a crew sent for the purpose 
of search and examination, by the com- 
mander of the Scourge. Having ascertained 
her neutral character, and the regularity of 
her papers, which employed about ten min- 
utes, the crew of the Scourge, instead of 
returning to their own vessel, continued 
two hours on board of the Nancy; during 
which time they plundered the llbellants 
■of property valued by themselves at five 
hundred and seventy-nine dollars, and took 
away some articles belonging to the vessel, 
worth about twenty-five dollars. They also 
■destroyed or carried away the schooner's 
papers, and beat and otherwise ill treated 
the supercargo and mariners. The schooner 
being abandoned by the boarding crew, pmr- 
sued her course for Antigua, ^where she ar- 
rived the fourth day after her detention as 
aforesaid, and was there seized by his Bri- 
tannic majesty's guard brig the Spider, in 
whose possession she remained about a fort- 
night. She was then libeled in the vice-admii al- 
ty of Antigua, and a condemnation expected, 
as is alleged, on the ground of her not being 
furnished with any papers. No counsel was 
employed, but a condemnation was suffered 
to pass by default on a previous agreement 
between the captors and supercargo, entered 
into by the advice of the merchant who act- 
ed as consignee, that immediately after the 
condemnation, the schooner and cargo should 
be delivered to the supercargo, on his pay- 
ing one thousand dollars to the captors, and 
all law and court charges. The supercari?-* 
was obliged to tate away the balance in spe- 
cie, he being allowed to put no cargo on 
board in consequence of the condemnation. 
This sum of one thousand dollars was ac- 
cordingly paid to the captors, as also five 
hundred and forty-two dollars and twenty- 
one cents for court and law charges; to 
raise which, in specie, as no other money 
would be received, and also specie to take 
away with him, it became necessary to sell 
at a great discount the bills which had been 
given in payment of the schooner's cargo, 
which occasioned a further loss of five hundred 
and thirty-six dollars and forty-four cents. 
The whole sura disbursed for the items al- 
ready mentioned, and for sundries supplied 
the schooner during her detention, amounted 
to two thousand one hundred and twenty- 
seven dollars and forty cents. The cargo, at 
the time of the plunder, consisted of 312% 
barrels of com, and one of arrow root, the 
invoice price of which at Port-au-Prince, ex- 
clusive of some charges, was sixteen hun- 
dred and twenty-one dollars and fifty-six 
cents. The corn was sold at Antigua, but 
before permission could Ije obtained for 
that piurpose, the price of this article had 
fallen a dollar per bushel. Some of the com 
was Injured by the Spider's crew, who had 
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mixed damaged with good com, which 
caused a fermentation, that rendered it unfit 
for use; and it was in consequence thrown 
overboard, which produced a loss of twelve 
hundred dollars; at least the corn sold, 
which was 944% bushels, netted two thou- 
sand six hundred and one dollars and nine 
cents. The maintenance of the master and 
supercargo while at Antigua, twenty-five 
tons stone ballast, the charge for protest, 
and allowing fifteen dollars per day for the 
expense of the schooner, while lying at 
Antigua, amounted to four hundred and 
fourteen dollars. The cargo might have been 
sold at Antigua (but for the interruption of 
the Spider,) for nmi, and the probable 
amount of sales in that case would have 
been three thousand eight hundred and fifty 
dollars. This rum, It is stated might have 
been sold at St Bartholomews, where it Is 
said the schooner would have gone, had she 
not been captured by the Spider, and would 
have there produced probably more than 
four thousand dollars. It appears further, 
that the original plan of the voyage was to 
sell the cargo at Bermuda- The price of 
com at which place is not mentioned, ex- 
cept it Is stated to be very high. At Ber- 
muda eight hundred muskets were to be 
taken in, which had already been contracted 
for at three dollars each, and for which the 
Haytien government was under agreement 
(which however Is not produced.) to pay 
sixteen dollars a piece. From Antigua thu 
schooner proceeded to St Bartholomews, 
where she took in sundry articles, whicli 
sold, at an average, at the enormous profit 
of about three hundred per cent, at Port-au- 
Prince. Some of the parties concerned in the 
plunder of this schooner, have been tried by 
a naval court martial and punished for their 
misconduct 

On this evidence, the district court ordered 
the clerk to associate to himself two re- 
spectable merchants, and with them to esti- 
mate the damages sustained by the llbel- 
lants by reason of the capture, and deten- 
tion of the Amiable Nancy. 

1. Those arising from the destruction of 
and taking and carrying away property 
from on board the said vessel. 

2. All the expenses incurred at Antigua, 
including the loss on the corn and wages of 
the crew. 

3. Interest on the amount of damages thus 
arising, from the time of the vessel's leav- 
ing Antigua. 

4. A reasonable allowance for coming to 
the United States to prosecute this claim, 
collect testimony, &c. 

5. The court further ordered, that the 
claim for damages, for personal injuries, and 
counsel fees, be allowed; but that the as- 
sessment of the same be made by the court 
on the filing and confirmation of the clerk's 
report. 

In obedience to this order the clerk, and 
merchants as associated with him reported, 
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that they had assessed the damages as fol- 
lows: 

Monies paid for redeeming 
vessel and cargo at Antigua 
after condemnation... ^ilST 60 

Loss sustained on the sales 
of the cargo of corn at An- 
tigua in consequence of the 
capture , 1,200 OU 

Detention, wages of the crew 
at Antigua in consequence 
of the Spider brig, occa- 
sioned by the loss of ship's 
papers... 414 00 

Articles of plunder from the 
schooner 25 00 

Money and effects plundered 
from Mh Houx, the 

supercargo 470 00 

from the master 100 00 

from the mate 80 00 

from four of the mari- 
ners 124 00 

Losses sustained in conse- 
quence of the expenses oo* 
caaioned by the seizure and 
condemnation in Antigua^ 
growing out of the schooner 
having been deprived of her 
papers by the crew of the 
IScourge, as proved by tho 
depo'tition of Samuel Daw- 
son and T. Lavand of Port- 
au-Prince 3,500 00 

Intere&t on this sum from 1st 
January, 1815, to 1st July, 
1817, at 6 per cent, per an- 
num 1,206 07 

Allowance for Mr. Roux's ex- 
penses to and from Port-au- 
Prince, Antigua, Boston, 
&c. detention in New York, 
loss of time, and other inci- 
dental expenses, procuring 
evidence, and attending the 

trial 1,500 00 

$10.746 67 

This report was filed and con- 
firmed on the 80th June. 1817, when 
the court further decreed, that there 
he paid to the libellants for per- 
sonal injuries the following sums: 

To the supercargo $ 500 

To the captain 100 

Tothe mate 100 

To the mariner, Elia Lenar. .... 50 
To the supercargo for commis- 
sion 1,000 

For counsel fees, proctor's fees, 

and the costs of court 750 

3,500 00 

$13,246 67 

making a sum total to be paid by the appel- 
lants of $13,24C.G7. 

From this decree the owners of the 
Scourge have appealed to this coiu:t, and 
contend, • 

1. That .the district court had no jin:isdlc- 
tlon of the cause. 

This court will not stop to inquire wheth- 
er it be too late to urge this objection to the 
decree, because, which is one answer given 
to it by the respondent, no plea to the ju- 
risdiction was interposed below; for it en- 
tertains no doubt that the libel was properly 
filed in that court, and that error would 
have been committed If it had been dis- 
missed on that ground. Some doubts were 



expressed whether, If such oases be cogniza- 
ble In the district court, they are so in Tirtue 
of the powers which it possesses as a prize, 
or of those which exercise it as an Instance 
court; and it was supposed, or at least inti- 
mated, by one of the appellant's counsel, 
that if cases of this kind were to be regarded 
as appendages of its prize jurisdiction, the 
present suit could not be sustained, in as 
much as the district court possessed no such 
jurisdiction, without some special act of con- 
gress conferring it. In support of this po- 
sition, the practice of Great Britain was re- 
ferred to. It is true that a court of ad- 
miralty in England, merely as such, has no 
jurisdiction over prizes; but that to con- 
stitute such an authority in it, or to call it 
forth at the breaking out of hostilities, a 
commission under the great seal Issues to 
the lord high admiral to enjoin it on the 
court of admiralty to proceed on all cases of 
captures, &c. and to hear and determine ac- 
cording to the course of the admiralty and 
the law of nations. Such Is undoubtedly the 
practice of Great Britain, introduced proba- 
bly from a silence on this subject In the 
commission by which a judge of the ad- 
miralty is appointed, which enumerates 
particularly every object of his jurisdiction, 
but says nothing of prizes. It is not known 
that this is the practice of any other na- 
tion, but it is believed that their courts of 
admh*alty, are regarded as the national and 
proper tribunals for taking cognizance of 
captures in time of war, without any special 
delegation from the sovereign for that pur- 
pose, on every commencement of hostilities. 
If so, and the district court by its act of 
organization has exclusivB original cog- 
nizance of "all civil causes of admiralty and 
maritime jurisdiction," why should it be re- 
stricted in its cognizance to such cases as 
belong to the English courts of admiralty as 
instance courts, more than those of any 
other nation? Civil causes. It is said, do not 
embrace cases of prize, which arise out of 
and are determined by the jus belli, and not 
by the civil or municipal law. But it cannot 
be necessary to pursue this inquiry farther; 
for as early as the year ITOi [Penhallow v. 
Doane.] 3 Dall, [3 U. S.3 61, the supreme 
court of the United States imanlmously de- 
cided, that every district -court of the United 
States possessed all the powers of a com:t 
of admiralty, whether considered as an In- 
stance or as a prize court; so that, tf the 
present case belongs to the admiralty at 
all, which is not denied, it is unimportant 
in the present inquiry to determine under 
what particular branch of its jmrisdiction it 
be cognizable, as it must have a right to in- 
quire into and to ascertain the quantum of 
damages and costs in aU cases of marine 
trespass or tort. 

But admitting the jurisdiction of the dis- 
trict court, it is denied by the appellants, that 
they are liable at all for the injuries enmner- 
ated in the libel. After so many and such 
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direct authorities on this point, it is matter 
of some surprise that a question of this kind 
should be made. It has long been regarded 
as a general principle of maritime law, and 
not resulting from any special contract, that 
owners of a privateer are lial)le for torts 
committed by captains whom they may em- 
ploy; and whatever doubt may have onoe 
existed as to the extent of this responsibility, 
it is now well settied, that it is not limited 
by the value of the privateer, which would 
often prove a very inadequate compensation, 
but that they are personally accountable for 
the whole of the injury committed. This is 
not only the uniform language of elementary 
writers, who have treated of the subject, but 
is one of the points decided by the supreme 
coiu-t in the case already referred to. It is 
there declared, "that the owners of a priva- 
teer are responsible for the conduct of their 
agents, the officers and crew, to all the world, 
and that the measure of such responsibility 
is the full value of the property injured or 
destroyed." The only exception to this rule, 
or rather the only case which is supposed 
not to fall within it, is where the master is 
guilty of a tort in matters totally foreign to 
his authority; and this is supposed to be the 
case before the court. The authority of the 
boarding crew extended, it is said, to the 
malcing of a search, and to capture, if cir- 
cumstances should justify it, but not to rob 
and ill treat the crew of a friendly vessel. 

Admitting this to have been their author- 
ity, if they were acting under it, as was the 
case when they committed the outrage, the 
owners are liable, although the outrage it- 
self was not intended to have been sanctioned 
by It "If the captain of a privateer," says 
Browne, "eraissus ad praedandum perperam 
proedetur, if commissioned to cruise against 
an enemy, he plunders a friend, the owner is 
responsible;" and assigns as a reason, that 
his agent was then acting within his province 
when the wrong was perpetrated. So the 
owners were held liable by the supreme court 
of the United States in the case of Del Col 
V. Arnold, 3 Dall. [3 TJ. S.] 833. for any spoU- 
ation or damage done to the property, which 
was not considered as authorized or excused 
by a right to seize and bring in a vessel for 
further examination. 

The court being of opinion that the own- 
ers in this case are responsible to the libel- 
lants, will proceed to inquire to what extent 
the latter can ask a compensation at their 
hands; and whether the district court has 
not erred in the principles which it adopted 
in fixing on this remuneration. The court 
cannot refrain from remarking, before it pro- 
ceeds, that it is impossible not to be strudc 
with the very large amount which has been 
assessed for damages, when compared with 
the actual Injury susLiined. The whole of 
the property plundered was not worth, in the 
opinion of the libellants themselves, who can- 
not be suspected of an under-valuation, more 
than six hundred dollars, or thereabouts, and 
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the appellants have been decreed to pay for 
this outrage, connected with some personal 
injury, very improper indeed, but not very 
serious, and for which seven hundred and 
fifty dollars was deemed an adequate recom- 
pense, the large sum of thirteen thoiLsand 
two hundred and forty-six dollars and forty- 
six cents; that is, more than twenty times 
the extent of the articles plundered, and 
more than four times the value of the 
schooner and the whole of the cargo, al- 
though the vessel remained with the owner, 
and no part of the cargo was touched. It 
may well, therefore, be supposed, that some 
mistake has been made; as such damages 
for such an injury are, probably, without ex- 
ample in any court, of whose decisions we 
have any information. 

The appellants say, that the respondents 
are entitled to nothing more than an indem- 
nity for the property taken, and to a reason- 
able remuneration for personal injuries. Be- 
lieving this to be the proper and only safe 
rule of damage, they insist that they are 
entitled to be relieved here against the 
sums allowed for redeeming the vessel at 
Antigua, after the condemnation, for the 
loss sustained on the sales of the cargo 
at that place; and for the loss sustained 
in consequence of the schooner's not com- 
pleting her voyage to Bermuda, and return- 
ing from thence to Port-au-Prince. These 
are not exacOy the terms in which this loss 
is expressed; but it is very clear that the re- 
port, by referring to the testimony of Daw- 
son and Lavand, intended the allowance of 
three thousand five hundred dollars, as a 
compensation for the loss of the voyage. 
The interest on these items, and the com- 
mission of the supercargo, are also objected 
to by the appellants. These sums form an 
aggregate of nine thousand thirty-three dol- 
lars and sixty-seven cents. All these allow- 
ances were made on a supposition, that the 
losses for which they were iiitended as a 
compensation, were produced by the destruc- 
tion of the schooner's papers. 

It is not possible to express in language 
sufficiently strong, the indignant feelings 
which are excited by this wanton act on the 
part of the boarding crew; but we must not 
indulge these feelings so far as to prevent 
a dispassionate consideration of the conduct 
of the supercargo, and whether it has justly 
involved the appellants in the very extensive 
responsibilities which, It Is alleged, have 
gfown out of it. Without determining what 
consequence or liability might have attached 
to the owners of the privateer. If a condem- 
nation after a full defence had been pro- 
nounced for the want of papers, the com-t 
will inquire, whether they can be liable for 
any damage occasioned by the compromise 
that was made. To render this act of the 
supercargo binding on the appellants, so far 
as to create in them a responsibility for any 
of its consequonccs, it ought to have been 
made not only in good faith, but it should 
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be one which might be fairly Justified by the 
circumstances of the case, and above all, 
there should be some prMty between those 
making and those who are to be affected by 
It The bona fides of this transaction the 
court is not disposed to call in question, al- 
though it would have been more satisfac- 
torily made out, If the supercargo, instead of 
relying on the advice of his consignee, who 
was not a professional gentleman, had sub- 
mitted the case to a proctor in the island of 
Antigua, and had acted under his directions. 

But however fair the conduct of the super- 
cargo may have been in this transactiou, 
this court is of opinion, that the ciixuin- 
Btances in which the schooner and car^ro 
were found at Antigua, did not aill for any 
such sacrifice, as was agreed to by the super- 
cargo. If it be true, that the only cause 
alleged for proceeding against them as a 
prize of war, was a want of papers, it woiild 
be a libel on the court of vice-admiralty of 
that Island, or any other court, to enterthin 
a moment's doubt of their acquittal and res- 
toration, as soon as it iippoared, as it would 
by the answers to the standing interrogato- 
ries, that such destitution wag occjisioned 
by a robbery or plunder on the high seas. 
Nor is it to be believed, if that fact was 
satisfactorily made out, rliat the caprors 
would think of an appeal. The apprehen- 
sions, therefore, of groat delay and a beavy 
expense, were altogether visionary. But if 
the compromise were proper, and made in 
good fai±h, there is such a total absence of 
all privity between the parties maUiug it, 
and those who are now to be charged wUh 
It, that it must be consld-Drod as altoiiotLer 
at the peril of the former. A couiproinise 
with captors in time of war, respecUng 
property under insurance. Is binding upon 
underwriters, because by capture a tech- 
nical total loss takes place, upon wlil(;h the 
master becomes an agent for all J^he parlies 
in interest, and it is therefure reasonable 
that his acts should bind tJiose whom he 
represents. But in the case before the 
court, there is no contract or agency ex- 
pressed or implied. A trespass cjtn never 
create such a relation between those wh.o 
commit the tort and those who are injured 
by it. as to constitute the latter the attornies 
or agents of the former. 

None of the consequences therefore flow- 
ing from the compromise are chargeable on 
the appellants. Tliis however, is not the 
only groimd for rejecting many of the al- 
lowances which were made by the district 
court If the compromise were binding on 
the appellants, they have been rendered 
answerable for damages, either not necessa- 
rily consequent on it, or too uncertain, if 
they are to form a proper charge against 
the owners of the Scourge. To this objec- 
tion the charge of three thousand five 
hundred dollars for loss of voyage, is pe- 
culiarly liable, which is also a departure 
iFED.CAS. — 49 



from the rule prescribed for the assessment 
of damages, in cases of this kind, by the 
supreme court of the United States. By 
that rule, the measure of responsibility, *'i& 
the full value of the property injured or de- 
stroyed." 

Damages for the loss of voyage, are by 
much, too contingent and uncertain, to form: 
the basis of any satisfactory calculations; 
for if it be adopted as a rule, it must ap- 
ply to long as well as to short voyages. 
Every one will at once perceive the Injus- 
tice of such an allowance in an India voy- 
age, where a capture and plunder of alF 
her specie might take place, the very day 
after the vessel's leaving port; and in less 
than a fortnight she might be on a second 
voyage with a new supply of dollars. \Vhy, 
in such a case, should the profits be paid by 
the captors? And here, who can say, al- 
though the voyage be shorter, that the Ami- 
able Nancy would ever h.ave arrived at 
Bermuda, or what might have been the state 
of the market there, or whether the mus- 
kets would have been delivered according 
to contract? Or if so, whether the vessel 
would have reached Port-au-Prince in safety, 
and found the government of Haytl disposed 
to pay for tb.em, at what is now alleged to 
have been the stipidated price? Or who can 
say, if it be conceded that the original voy- 
age was frustrated by the irregular conduct 
of the cx'ew of the privateer, (which may 
well be doubted, as the schooner was bound 
to Antigua when she was boarded,) that 
another voyage equally, or more profitable, 
might not have been projected at Antigua? 

It is a fact in this cause, that a very enor- 
mous profit, approaching to three hundred 
per cent, was made on the cargo shipped 
at St Bartholomews, and sold at Port-au- 
Prince, which, it is true, was not very largo; 
but if the appellants be liable for any Iosk 
occasioned by not going to Bernuidu, some 
deduction should be made for the gains actu- 
ally made on the voyage from St. Bartholo- 
mews to Port-au-Prince. The nature of 
this action, however, is relied on as justify- 
ing a mode of assessing, damages different 
from the one which is applied to ordinary- 
cases of trespass. It Is taken for granted!, 
that vindictive damages are to be recovered,, 
and that in such cases a court will not be* 
very particular as to the limits within which 
it will circumscribe a defendant's liability- 
But why assess vindictive damages? Have- 
the appellants committed th.e outrage, or- 
ordered it, or In any way sanctioned itr 
Or have they divided the plunder, or deriv- 
ed any benefit whatever from it? They 
were employing their vessel In a way per- 
mitted and encouraged by the government 
of their country, and under the securities 
prescribed by law. It is true, they have had 
the mlsfortime, which Is but too common in 
this business, of employing men who have 
disgraced the flag under which they acti'd. 
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Unless this misfortune be atti-ibuted to them j 
Its ;i ci-ime, they are innocent of any actual 
or intentional injury, and perhaps more en- 
titled to the protection of the court than 
those who are generally defendants in ac- 
tions of trespass. 

However desirable it may be, in the opin- 
ion of many, to put a stop to this mode of 
warfare, no com:t has a right to throw obsta- 
cles in its way, or to discourage it, by imposing 
excessive and extravagant penalties for every 
irregularity, however trifling, so long as gov- 
ernment think proper to furnish public and 
private vessels with commissions of this 
kind. If the rule of vindictive damage, 
which has been pressed upon the court, were 
adopted, it might amount to a total prohi- 
bition of privateering; which no court, mind- 
ful of its duty, will think it has any right 
to effect in this way. Nor will such mode 
of assessing damages add much, while the 
practice is continued, to the security which 
neutrals already have, against occasional tres- 
passes on their property. If the fear of a 
forfeiture of wages and corporal punishment, 
to both of which some of this crew have 
been sentenced by a naval court martial for 
their improper conduct, will not restrain 
mariners, who engage in this service, with- 
in proper limits, it is not probable that they 
will be influenced by any apprehensions of 
laying on their employers an onerous re- 
sponsibility. But if such a rule is to be re- 
sorted to, as a means of exciting those who 
engage in this species of warfare to greater 
circumspection in the choice of seamen, it 
is believed that every expectation of that 
kind will prove fallacious. It will not be 
easy, whatever care or diligence be used, to 
make any discrimination on which nmeh 
dependence can be placed. Seamen for this 
purpose would continue to be selected more 
for their bodily strength, their personal 
courage and seamanship, than from any re- 
gard to their moral character; about which it 
would be much more diflicult to acquire in- 
formation, than concerning the other quali- 
fications which have been mentioned. 

There are other objections to such an arbi- 
trary measure of damnges. It places too 
much in the discretion of a judge, who, xm- 
dor the influence of the angry feelings which 
such irregularities are well calculated to call 
forth, would often award an immoderate 
compensation without reflecting, that the 
person who is to make it, may be as inno- 
cent as those to whom it is to be paid, and 
may hold in as great detestation as the court 
itself the violation or wrong that has been 
perpetrated. Such heavy assessments, and 
which are scarcely reducible to any rule, 
will also prevent compromises between the 
parties. No offer of compensation by the 
owner of a privateer, however fair, and al- 
though fully commensurate with the loss 
that has been sustained, will satisfy the ex- 
travagant pretensions of the injured party, 
which such a rule will prompt him to set up. 



[I Fed. Cas. page 770] 

Neither is the loss on the corn, from the dam- 
age occasioned by the conduct of the Spider's 
crew, to be thrown on the appellants. This 
would render them liable, not only for the 
illegal acts of their own mariners, but of 
those in whose choice they could have no 
agency. 

The supercargo's commission must also be 
deducted; for besides the objection to it, that 
its loss was occasioned, if at all, by his own 
compromise, it is liable to a further dlfli- 
culty. It does not appear what remunera- 
tion he was to receive, but by scarcely any 
possibility could his commission on the sales 
of the outward cargo, to which it must be 
restricted, have amounted to any thing like 
the sum which has been allowed. There is 
nothing indeed in the evidence to render it 
very clear, that his commission has not been 
earned and paid. 

The Interest on these items will, of course, 
be deducted, and indeed if these sums were 
allowed, it would hardly be proper, after so 
liberal an assessment of damages, to have 
calculated any interest on them. 

Little or no objection has been made to 
the compensation allowed for the personal 
wrongs inflicted on some of the respondents, 
which therefore will not be disturbed; but 
I cannot suppress my surprise, that for in- 
juries of this nature, which are often pro- 
duced by some intemperate language of the 
party claiming a recompense, the owners 
should ever liave been considered as answer- 
able. 

Considering that seven hundred and fifty 
dollars has been allowed for counsel fees, 
and the proctor's costs, and the costs of 
court, the further sum of fifteen hundred 
dollirs, given to Mr. Roux for his expenses 
in producing evidences, attending the trial, 
&c., is too much, and must be reduced one 
half, especially as the greater part of the 
testimony has been collected for the purpose 
of rendering the appellants liable for charges, 
which, in the opinion of this court, cannot be 
recovered of them. 

This court reverses the sentence of the 
district court, and allows as follows: 

To the owners of the schooner 
for expenses during the de- 
tention at Antigua, accord- 
ing to the estimate of the 
con<*ignee 5300 00 

For the expensesof mate and su- 
percargo while there, and ac- 
cording to the estimate of the 
same witness 70 00 

For articles plundered from 
schooner 25 00 

Interest on these sums at ten 
per cent, from Ist January, 
1S15, to 1st September, 1817, 
two years and eight months.. 103 94 

$ 498 94 

To the master of the schooner 

for articles taken from him... 100 00 

The same interest 26 m 

For personal injuries 100 00 

226 66 

725 60 
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Amount brought forward .... 

To the supercargo, 
For articles taken from him .... 470 00 

The same interest 114 83 

For personal wrongs 500 00 

For his expenses in collecting 
testimony at Antigua, Port- 
au-Prince, &C., and attending 
trial 750 00 

.To the mate, 

For property lost by him 80 00 

The like interest 21 82 

For the injury to his person. . . . 100 00 

To Lenar, the sailor. 

For property taken from him 54 00 

The like interest 14 40 

For his personal injury 50 00 



$726 60 



1,864 82 



20182 



118 40 
$2,909 64 



It is therefore ordered, adjudged, and de- 
creed, that the sentence of the district court 
be reversed, and that there be paid by the 
appellants to the respondents and libellants, 
the said sum of two thousand nine hundred 
and nine dollars and siztT-foiu' cents, in the 
manner following, that is to say: To the 
libellant, Peter Joseph Merault, owner of the 
schooner and cargo, the sum of four hundred 
and ninety-eight dollars ninety-four cents: 
To the libellant, Galien Aneil, master of the 
schooner, the sum of two hundred and twen- 
ty-six dollars sixty-six cents: To the libel- 
lant, Frederick Roux, the supercargo, the 
sum of eighteen hundred and sixty-four dol- 
lars thirty-two cents: To the libellant, An- 
thony Moasset, the mate, the sum of two 
hundred and one dollars thirty-two cents; 
and to the libellant, Ella Lenar, one of the 
mariners, the sum of one hundred and eigh- 
teen dollars forty cents. And it is further 
ordered, adjudged, and decreed, that the ap- 
pellants pay to the libellants the further 
sum of seven hundred and fifty dollars for 
counsel fees, and also the proctor's costs, 
and the costs of the district court, to be 
taxed; and it is further ordered, that each 
party pay his own costs in this court 

[NOTE. On appeal to the supreme court, the 
point embraced in the first paragraph of the 
syllabus was affirmed; and it was further held 
that, in the event of an illegal seizure, the 
wrongdoers are responsible in case of wanton 
ourrnge, though the owners of the privateer are 
not hound to the extent of vindictive damages. 
The item for deterioration of cargo was reject- 
ed, because it was not occasioned by the im- 
proper conduct of the captors. The measure of 
damages is the cost or value of the property 
lost, and, in case of injury, the diminution in 
value by reason thereof, with interest: but no 
allowance 'should be made for possible profits 
of an unfinished voyage. The items for ran- 
som were rejected, but allowance for court and 
other expenses, amounting to $774.21, was add- 
ed to the decree of the circuit court. The 
Amiable Nancy, 3 Wheat (16 U. S.) 546.] 



Case No. 332. 

The AMISIA. 

[10 Adm. Rec. 254.] 

District Court. S D. Florida. Sept. 2, 1872, 

Sai-vaoe— Removal of Cauqo to Save Vessel. 

[liibel for Salvage by Frederick Roberts and 
others against the materials and stores of the 
brig Amisia. There is no opinion accessible.] 

[Cited in The EI Dorado, 50 Fed. 958, to the 
point that property which has to be removed in 
order to save the ship is in as great danger as 
if the ship were lost; and the fact that she was 
finally saved is immaterial.] 
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[See United Staten v. Aminhisor, Case No. 
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Case No. 333. 

AMORT V. AMORY. 

[18 Int Rev. Rec. 149: 12 Amer. Law Reg. 
(N. S.) 585.] 

Circuit Court, if. D. Wisconsin. 1873. 

CmcuiT Courts — Jurisdiction — Enjoinino Acts 
BY Executors — Setting Aside Judgment op 
State Court— Fraud — Coxstitution'al Law— 
Leoislativb Powers. 

[1. Mrs. A. brought suit against A. for di- 
vorce in New York, where a decree was entere<l 
against her declaring that she had never been 
legally married to A. Thereafter A. died, and 
his will was admitted to probate in Wisconsin. 
Mrs. A. contested the probating of the will, and 
appealed to the circuit court of the county, 
where she alleged that the decree against her 
in the divorce case had been obtained by the 
fraud of her attorney. From a judgment in her 
favor in that court, the executors appealed to 
the state supreme court, which decided that the 
New York decree must be taken as conclusive as 
to her status, and that her appeal must be dis- 
missed. Held, that Mrs. A. could maintain in a 
federal circuit court (diverse citizenship being 
shown) a bill in equity to restrain the executors 
from setting up or using the will to defeat her 
legal rights as A.'s widow. Amory v. Amory, 
Case No. 334, overruled.] 

[See note at end of case.] 

[2. The decree of the New York court was 
not conclusive as to the marriage, but Mrs. A. 
could get rid of it by showing it to have been 
fraudulently obtained, without having it vacated 
in New York. Amory v. Amory, Case No. 334, 
overruled.] 

[Cited in U. S. v. Norsch, 42 Fed. 418. Dis- 
tinguished in Osborn v. IMichigan Air-line 
R. Co., Case No. 10.594.] 

[See note at end of case.] 

This was a bill in equity, originally filed in 
the circuit court of Fond Du Lac, and trans- 
ferred thence to the circuit court of the Unit- 
ed States, praying for an injunction to re- 
strain the executors of the last will and tes- 
tament of James Amory from setting up or 
using the said will to defeat the legal rights 
of the complainant. The judges of the cir- 
cuit court were divided in opinion as to 
whether a demurrer to the bill should be 
sustained. 

J. M. Gillet, for complainant 
S. W. Pinney, for respondent 
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Before DRUJIMOND, Circuit Judge, and 
MILLER, Disti-ict Judge. 

DRUMMOND, Circuit Judge. On the 16th 
of August, 18(51, James Aniory died at Fond 
Du Lac, in this state, possessed of consid- 
erable personal and real estate, part of 
which was in Wisconsin. In September fol- 
lowing Samuel B. Amory and John Amory, 
the brothers of James, presented in the 
county court of Fond Du Lac county a will, 
and asked that it be probated. Some time 
afterwards the present plaintiff appeared by 
counsel in that court, claiming to be the 
widow and heir of James Amory, and ob- 
jected to the probate of the will, and asked 
for time to show that it was not the will 
of James Amory, and should not be pi'o- 
bated. The case was continued from time to 
time until the ISth of December, when a 
further application was made by her for a 
postponement, but it was refused, and the 
will was admitted to probate by the county 
judge. Thereupon she appealed to the cir- 
cuit com-t of the county, and the case went 
up to that coiurt, and in the circuit court 
the e.^ecutors of the will claimed that she 
had no right to appeal, on the ground that 
she had not been the wife of James Amory, 
and therefore had no interest in the estate, 
and fcr the pm'pose of establishing that, 
they introduced a record from the state of 
New York of proceedings in divorce, in 
which she had made an application against 
.James Amory for a divorce on various 
grounds, and in which it appeared that one 
of the questions made in the case was 
whether in point of fact she was the wife of 
James Amory, it being alleged that at the 
time she was married to James Amory, in 
March, 1846, she had a husband living, and 
the court found the fact to be .so, and for 
that reason, as it appears, the divorce was 
not granted and the bill was dismissed, 
'i'his, of course, if true, shows that she had 
no interest in the property, but that she was 
a stranger, and had no right to appear or 
interfere with the estate of James Amory. 
She then alleged that the decree introduced 
from New York was obtained by the fraud 
of her attorney, and she asked that the 
question should be submitted to a jurj-, 
whether or not it was a fraudulent decree. 

The circuit court ordered the issue of fact 
to be submitted to a jury, and then refused 
to dismiss the appeal, denying in other 
words the application of the executors. 
Thereupon, under the practice which pre- 
vails in this state, the executors took an ap- 
peal from the order of the court refusing 
to dismiss the appeal to the supremo com-t 
of the state. The case remains just as it 
was with the application on the part of the 
plaintiff for a trial by jury, granted by the 
com*t with various affidavits that were filed, 
and everything connected with the case as 
it was; the only question taken to the su- 
preme court being whether the appeal should 



have been dismissed. The supreme court de- 
cided that the circuit court ought to have 
dismissed the appeal on the ground that the 
record from New York was conclusive that 
she never was the wife of James Amory, and 
therefore that she had no interest in tlic es- 
tate, and directed the circuit com-t to dis- 
miss the appeal. The case was then remit- 
ted to the circuit com*t, and, in compliance 
with the order of the supreme court, the 
circuit court dismissed the appeal. Short- 
ly after the present plaintiff cojumeuced a 
suit in the circuit court of Fond Du Lac 
county, and some time afterwards that suit, 
which is this suit, was transferred under the 
act of congress of 18G7, before a complaint 
or any bill w^s filed, to tbis court, and after 
its transfer to this coiu-t the bill was filed, 
which is now the subject of demurrer. 

Now there may be perhaps a question 
whether it was competent for the plaintiff, 
after the case had been thus dismissed un- 
der the order of the supreme court of the 
state, to malve an application to the circuit 
court to get rid of the will which was thus 
established. Had she that right on the 
gi'ound that the decree was obtained by 
fraud? I think she had. I do not think 
that question had become res adjudicata. 
Concede that the opinion of the supreme 
court is right, that the parties there might 
have tried the question upon the affidavits in- 
stead of an issue by a juiy, and that that 
was a proper practice, the answer to it is, 
tJiat it never was tried in that way. The 
plaintiff never submitted that issue upon afli- 
davits, never asdced for the decree of the 
coiurt upon that issue upon affidavits, and 
therefore she was not precluded from mak- 
ing an application to the state court to have 
that issue ti'ied in a proper way. She did 
ask that it be tried by a jiury. Her appeal 
had been dismissed on the ground that she 
had no interest whatever in the subject- 
matter of controversy. Now, Is it possible 
that this can be so? Is there no remedy in 
such a case? Suppose the case of a woman 
living in New York: a man owns an estate 
in Wisconsin and dies there; a will is pre- 
sented, made by him as is alleged; it Is pro- . 
bated, she comes forward and claims that 
?Iie was the wife of the man who is thus 
dead. Can It be that without any notice to 
her, without, it may be, even her knowing 
tliat her husband is dead, she cannot have 
an opportunity of determining whether or 
not this is a will which divests her of any 
legal rights which she might possess? Can 
it be that becatise a will has been probated 
without her knowledge she cannot have an 
opi)ortimity of being heard? How is she to 
be heard under the practice in this state? 
As I understand It she can be heard at law 
only by appeal. If she has no appeal, can 
she apply to a court of equity and obLiin an 
order from a court of equity that this sup- 
posed will, If It was not in fact the will of 
her deceased husband, shall not be used 
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against her to prejudice her rights? I cer- 
tainly do not see why. 

Now while that is not the case here, her 
appeal had been summarily cut off and 
disposed of by the supreme court of the 
state, without any trial upon the issue which 
she tendered. And she had the right, in 
my opinion, to present her case on the equity 
side of the circuit court of tliis state to pre- 
vent these parties who had that probated 
will from using it to her prejudice, if in 
fact it was not a will. If that is so, she had 
the right to apply to this court, and to ti-ans- 
fer her cause from a state court to the cir- 
cuit court of the United States. Otherwise, 
the supposed safeguards which the consti- 
tution and the laws of the United States 
have thrown around the citizens of other 
states, become in such a case completely 
nugatory. That never could have been the 
intention of the constitutional provision and 
ihe acts of congress upon the subject. 

Again: It is not necessary for us to deter- 
mine now upon a demun-er to this bill 
whether all the relief that is sought for can 
be given. If any relief claimed by the plain- 
tiff can be given, the demurrer should be 
overruled. This plaintiff daims to be the 
wife of James Amory. It appears upon the 
face of the bill that the will was set up 
against her and probated. He had no chil- 
dren. If he made no will, she, if his wife, 
was his heir under the law " of this state. 
If he made a will, the devisees became his 
heirs. But he even by his will could not 
divest her of her rights of dower. If she 
was his wife she had a right that existed 
entirely Independent of the wiU, and with 
which the probating of the will had nothing 
to do. And if his wife, she could come into 
the courts of this state and enforce her right 
of dower. Now if she does that, what bar 
is there to .such an application? The bill 
says that the bar will be this record from the 
state of New York, which of itself would be 
prima facie sufficient, showing that she never 
was the wife of James Amory. But when 
she alleges that this decree of the New York 
court Is void, because it was obtained by 
fraud, and established that fact, then she is 
-entitled to relief independent of all consid- 
erations of the will, so far as her right of 
•dower Is concerned, unless, indeed. Inde- 
pendent of the decree, they show that she 
Avas not the wife of James Amory. 

It Is enough to say that I think In the bill 
there are allegations sufficient, If sustained, 
to show that the decree of the court of New 
York was obtained by fraud. The particu- 
lars of the fraud are set forth in the bill. 
Among other frauds it is alleged that the 
very framing of the decree was fraudulently 
made by a person who apparently was act- 
ing as her attorney, but who was employed 
and feed by James Amory himself against 
her. If that is so, it cannot be controverted, 
I think, that when she makes an application 
in this court or any court of the state for 
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her rights of dower, and they interpose this 
decree, she has the right to show that it Is 
of no effect, so far as the question of mar- 
riage is concerned. And if that is so, it 
does not affect this question of the probate 
of the will. I admit that as a general rule 
the probate of a will is to be treated as 
conclusive, certainly, wherever it comes up 
collaterally, but I am not prepared to admit 
that where a party lias been so summarily 
dismissed from pursuing a remedy which the 
law furnished— to show that there was no 
will, and it was improperly probated— Is 
without any redress by a direct application 
to a competent court to prevent the use of 
that will against the enforcement of all legal 
and equitable rights. A case recently came 
before the supreme court of the United 
States upon an application of a distributee 
against an administrator for the distribution 
of an estate, and the objection was taken 
that the party must go to the state court, 
as that was a matter entirely within the 
jurisdiction of the probate court, and that 
an application could not be made to the 
federal court although a party was a citizen 
of another state; and the court say such a 
rule would deprive the citizens of the sev- 
eral states of some of the rights which the 
constitution and the laws confer on thorn. 
Payne v. Hook, 7 Wall. [74 U. S.] 423. But 
it Is scarcely competent for the legislature of 
Wisconsin to deprive a citizen of any other 
state of his legal or equitable rights, under 
the constitution and laws of congress, by 
declaring that they must be enforced in a 
local court 

In the Gaines case [Gaines v. New Orleans, 
6 Wall. (73 U. S.) 642] there was a will of 
Daniel Clark, dated in 1811, which was pro- 
bated in the upper court of Louisiana, and 
the executors went on and sold property, 
and placed the parties in possession. And 
Mrs. Gaines claimed under a subsequent will 
of 1813. She sought to enforce her rights in 
the federal coiu-ts, and they held that the 
probate of the will of 1813 revoked of Itself 
the will of 1811. In Gaines v. Chew, 2 How. 
[43 V. S.] 650, the supreme com-t intimate 
that it was competent for a court of chan- 
cery to protect the rights of the plaintiff. 
It was suggested that those rights existed 
notwithstanding the probate of the will of 
1811, although the will of 1813 had not been 
at that time probated. 

These defendants in this case are residuary 
legatees imder the will of James Amory. 
They claim all the real estate in this state. 
The plaintiff, if she be the wife of James 
Amory, has the right to come into court to 
enforce her rights of dower, to say the least. 
How can she not, if she is the wife of James 
Amory, prevent these parties from using this 
decree of the New York court against her 
If it is void or of no effect? I am not pre- 
par.ed to admit the rule contended for, that 
it is indispensable she should go Into New 
York and have the decree vacated there. 
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I say If it is iised here vfhere sho seelss to ' 
enforce her rights, that she has the power to 
get rid of it by showing that it is fraudulent 
without going into the state of New Yorls: 
and having it vacated. And when the court 
of Louisiana admitted to probate the will 
of Daniel Clark of 1813, they did it with 
the express reservation that any person 
might attack it by a direct proceeding whose 
rights were affected by it, and the supreme 
court of the United States in adjudicating 
the case of Gaines v. Hennen, in 24 Hovsr. 
[65 U. S.] 558, stated the same rule as appli- 
cable to the will. Thoy proceeded upon the 
basis that any person by a direct proceeding 
could attack the will of 1813 which had been 
probated by a state court. So that taking 
all the facts, together, I am not prepared to 
say that the demurrer to this bill should be 
sustained, and that there is no equity, and 
while admitting there may be a question 
whether the party should not apply to the 
circuit court of the state instead of coming 
here by way of review to have the appeal 
set aside so far as relates to the probate of 
the will, I have no doubt that the bill can 
be sustained on the ground that she is en- 
titled to dower if the decree was obtained 
by fraud in the state of New York, and as 
to a bill of review there pos^bly might 
be difficulty. In the state court her ap- 
peal was dismissed. There was no issue be- 
tween the parties; the plaintiff never has 
submitted the issue or tried the question of 
fraud upon an issue even upon affidavits, 
as I understand the case. And as I said, I 
think it a case for the equitable interpo- 
sition of the coiurt At any rate I leave this 
as a question that might come up hereafter. 
On the other point, that of dower, I have no 
doubt- 
Counsel having asked what was the effect 
of the disagreement in the opinion of the 
court: 

Judge DRIIMMOND.— The law provides, 
where the judges are opposed in opinion, 
the point shall be certified to the supreme 
court, provided that the case may proceed, 
if in the opinion of the court it can be done 
without prejudice to the merits. My im- 
pression is at present that the case had 
better proceed; the parties can stand by 
their demurrer if they choose, and the plain- 
tiff go on and make the proof, or of course 
the demurrer can be withdrawn, and in that 
case the point could be made by answer, 
just as well as by the demurrer, and then 
the question would come up on the final 
hearing. 

Judge MILLER.— I think the bill will have 
to be dismissed, and the parties take their 
appeal. 

Judge DRUMMOND.— I will be perfectly 

willing to certify it up, provided it can be 

done, but I am satisfied that it cannot be 

done. 

Judge MILLER.— I do not think it is a case 



proper to be certified up, either. That Is 
my view. 

[NOTE. Tliis ca.se was iieard before Dnim- 
mond, circuit judge, and :Miller, district judpe. 
The latter was of the opinion that the dennirier 
should be sustained and the bill dismissed. 
His opinion will be found in Amory v. Amory. 
Case No. 334. The hearing was before the pas- 
sage of Act June 1, 1872, (17 Stat. 196,) as to 
which the note to this case in the American 
Law Register for September, 1873, is erroneniis. 
but no certificate of disagreement had been 
signed when that act passed. The demurrer 
was overruled, with leave to answer. On final 
hearing, the bill was dismissed. See Amory v. 
Amory, Case No. 335.] 



Case No. 334. 

AMORY V. AI^IORY. 

[3 Biss. 2G6;' 12 Amer. Law Reg. (N. S.) 3&J 

Circuit Court. E. D. Wisconsin. April Term^ 

1872. 

Decree— "When Cokclusivb. 

1. The ori^nal judgment or decree of a court 
having jurisdiction, cannot be disturbed in a co- 
ordinate tribunal, nor in a collateral action. 

2. The decree of a state court having jurisdic- 
tion of a suit and of the parties, is conclusive 
of the matters determined, and cannot be im- 
peached in the courts of the United States. 

3. The circuit courts of the United States are 
not constituted to review and reverse the pro- 
ceedings and judgments of state courts. It is 
the duty of such courts to give full faith and 
credit to the judicial proceedings and records of 
state tribunals. 

In equity. This was a demurrer to a bill 
in equity, by Angelina Amory, praying th:it 
the defendants, Samuel B. Amory and Joli.i 
Amory, as executors of the last will and tes- 
tament of James Amory, deceased, might be 
perpetually enjoined and restrained from 
pleading, setting up, interposing, or insisting 
upon the record proceedings or "judgment of 
the superior court of New York city, for di- 
vorce, in any action or proceeding complain- 
ant might commence or prosecute in the courts- 
of Wisconsin, for the purpose of recovering 
any portion of the real or personal estate of 
which James Amory died seized or pos- 
sessed; and that the complainant might be 
adjudged and decreed the lawful widow and 
heir of the said James Amory. The biU sets 
forth that complainant intermarried witli 
one William A. Williams, in the year 1S30, 
at Portland, in Maine; that in September,. 
1841, at Boston, he shipped as second mate 
on board the ship Louvre, on a voyage from 
Boston to the East Indies and back, since 
which time she has not been able, after great 
exertions, to get any inti?lligence of or from 
Williams, except that he had deserted tht? 
ship at Singapore, East Indies, and It was 
rumored that he was lost in the China Sen. 
It is alleged that in the year 1845, complain- 

'[Reported by .Tosiah H. Bissell. Esq., and 
here reprinted by permission. 12 Amer. L:iw 
Reg. (N. S.) 38, contains partial report only.J 
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ant removed to New York, where she be- 
came acquainted with James Amory, to 
whom she was lawfully married on the 12th 
of March, 1840; that .she conthaued to live 
with him as his lawful wife until Scptem- 
bpi', ISOG, being during aU that time recog- 
nized, received and treated as his lawful 
wife by him and his family and friends; 
and that in that same time there were 
various suits and proceedings in coui't in 
which she was a party with James Amory, 
as his wife, and she as such signed deeds 
and releases, etc. The bill further states 
that they separated by mutual consent; that 
in Julj', 1857, complainant commenced an 
action in the superior court of New York 
against James Amory, for a divorce, on the 
ground of adultery, in which, after a refer- 
ence and report by the referee to the court, 
a decree was entered dismisshig her bill, 
from which she, by her attorney, took an 
appeal in August, 1862, which was dismissed 
on motion of the attorney of James Amory, 
In May, 1863, on the ground that the appeal 
was not taken in time, according to the laws 
of the state. Complainant alleges that she 
was ignorant of the law which limited the 
appeal to thirty days after the service of 
notice of the judgment, and charges igno- 
rance, negligence and bad faith on the part 
of the attorney who had appeared for her 
in the case. The bill then states, that James 
Amory departed this life in the city of Fond 
du Lac, in the state of Wisccmsin, on the 
16th day of August, 1808, where he was a 
resident and Inhabitant, seized of a large 
real and personal estate, without lawful is- 
sue, and intestate, leaving complainant his 
lawful widow and heir imder the laws of 
Wiseonshi. It Is further stated that on the 
12th day of September, 1868, an Instrument 
in writing, pui-porting to be the last will and 
testament of said James Amory, deceased, 
was presented to the county court of Fond 
du Lac county, by the defendants, together 
with their petition, praying that a day be 
appointed for hearing the proofs of said last 
will and testament, and that notice be given, 
etc, and that letters testamentary be issued 
to them as executors; that the will was ad- 
mitted to probate, and letters testamentary 
were issued to the defendants, from which 
comphxinant took an appeal to the circuit 
court of the coimly, on the hearing of which 
the defendants interposed the decree In the 
divorce suit as final and conclusive against 
her right to Interfere In the proceedings be- 
fore the county court; that such proceed- 
ings were had in the circuit court, and in 
the supreme court of this state, that the ap- 
peal from the order of the county court was 
dismissed, it having been determined In the 
supreme court, in the absence of any trial of 
any of the qiiestlons of fact involved in such 
appeal, that the judgment In said action for 
a divorce was final and conclusive against 
this complainant, in respect to her interest 
in the subject matter of said appeal 20 



Wis. 152. Complainant further charges that 
the said alleged will is not in fact the last 
will of James Amory; and that her defense 
to said will is in all respects good and true; 
and that but for interposing said judgment 
record of the action for divorce, she would 
have been able fuUy to prove and maintain 
the same. The bill also prays that the judg- 
ments, orders and decrees of all said courts 
may be adjudged to be void and of no ef- 
fect, and that the defendants, as executors, 
may be restrained aud eijjoined from exe- 
cuting said will uuder the order admitting 
It to probate, or from converting or dispos- 
ing of the estate of said deceased; and that 
during the pendency of this suit the defend- 
ants be restrained and enjoined from execut- 
ing tlie will, etc. 

The records of the proceedings of all the 
courts mentioned In the bill are annexed. 
In the record of the divorce case in New 
York, it appears that complainant was 
pressed to proceed with the suit, and that 
a decree was rendered on. her default, dis- 
missing the action. On motion and aflSdavits 
the decree was opened, on condition that 
they would set dovra the case for trial per- 
emptorily on a day named, and James Am- 
ory was ordered to pay two hundred dollars 
to enable her to prepare for trial. Reference 
was made to H. W. Robinson, by consent 
of the coimsel of the parties. The referee 
took testimony and heard the parties by 
their counsel on the points submitted, and 
reported that the parties were not married 
on or about the 12th of March, 1846, or at 
any other time; that at that time, the com- 
plainant was the wife of William A. Wil- 
liams, and not a single woman, nor capable 
of contracting a lawful marriage; and that 
Williams did not die previous to the 12th 
jrarch, 1846. On the 2d of October, 1800, 
the cause coming on to be heard on the re- 
port of the referee, this complainant's coun- 
sel moved the. court to open the case for 
further proof, which was denied, and a final 
decree was rendered against her. A petition 
was afterwards presented by this complain- 
ant to the superior court of New York, pray- 
ing that the judgment against her be opened, 
which petition was denied. [For a subse- 
quent hearing in this case, see Amory v. 
Amory, Case No. 335.] 

J. M. Gillett and Carpenter & Murphy, for 
complainant 
S. U. Pinney, for defendants. 

MILLER, District Judge. Complainant 
married James Amory as the widow of Wil- 
liams. Amory had a right to consider her 
competent to enter into the marriage relation 
with him. They cohabited as husband and 
wife for nearly ten years, and during that 
time the facts of recognition occurred, he 
believing her to be his lawful wife. It com- 
ing to his knowledge that they were not 
lawfully married, for the reason stated, he 
was not estopped in the action for a divorce 
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from pleading and proving that lier husbnud, 
Williams, was not dead at ttie date of bis 
own marriage with her the 12th of March, 
1846. She imposed on him In marrying him 
before she had reasonable or legal cause of 
belief of Williams* death. She married him 
before legal presumption of death by the ex- 
piration of seven years from the time Wil- 
liams was last heard of. And it was proven 
before the referee that a letter from him had 
been recently received. She is in fault in 
this respect, not James Amoiy. Whenever 
he discovered complainant's want of legal 
right to become his wife, it became his duty 
to repudiate the maiTiage with her. The 
superior court was correct in disregarding 
the alleged facts of recognition in the peti- 
tion to open the judgment. 

This bill is virtually an appeal to this court 
from the judgment in the divorce case, and 
also from the orders and proceedings in the 
county and circuit courts of Fond du L>ac, 
and of the supreme court of this state, and 
is sought to be sustained upon the alleged 
fraud of complainant's attorney, Shaffer. 
This court is not constituted to review and 
reverse proceedings and judgments of state 
courts. It is our duty to give fuU faith and 
credit to those judicial proceedings and rec- 
ords. It is well understood that the courts 
of the United States will not revise or cor- 
rect judgments or decrees of state courts, 
where the jurisdiction of those courts ap- 
pears in the record. A judgment or decree 
pronounced by a competent tribunal against 
a party having notice of the pendency of 
the suit Is to be regarded by every other co- 
ordinate tribunal, and if the judgment or 
decree be erroneous, the en-or can be cor- 
rected only by a superior appellate tribunal. 
The binding distinction is between judg- 
ments or decrees merely void, and such as 
are voidable only; the former are binding 
nowhere, the latter everywhere, until re- 
versed by a superior authority. "HoUings- 
worth V- Barbour, 4 Pet [29 U, S.] 466-470. 
The record in the action for divorce exhibits 
complete jurisdio*''-^ 'n the courts of the 
. state of New York, and a conclusive judg- 
ment or decree not void anywhere. The 
complainant, by her bill and accompanying 
exhibits, attempts to diow that the judgment 
or decree of that court is voidable for fi-aud 
on the part of her attorney. This she can- 
not do in this court. She must appeal for re- 
lief to the courts of the state of New York. 

It is well settled by authority and long 
practice, that to an action on a judgment 
record, nul tiel record is the proper and only 
plea. The plea of nil debet is demurrable. 
MlUs V- Duiyee, 7 Cranch, [11 U. S.] 481. If 
it is found on inspection of the record, that 
the court had jurisdiction of the subject 
matter and of the paiiaes, the judgment is 
conclusive. For fraud in obtaining jurisdic- 
tion, either by an unauthorized appearance 
of defendant by an attorney, or by confes- 
sion of judgment by an attorney without au- 



thority, or by a false return to the original 
process, or by any fraud on the party, re- 
lief can only be obfciined in the court pos- 
sessed of the original record. The tribunal 
wherein an action is pending, on representa- 
tion of the facts, usually gives the party 
time to make his application for relief to the 
original court; and upon a cei-tificate that tli(> 
judgment is reversed or vacated, the ploa of 
nul tiel record becomes available. The orig- 
inal judgment or decree of a court having 
jurisdiction cannot be distm'bed in a co-ordi- 
nate tribunal, or in a collateral action. It is 
conclusive on the merits. Landes v. Perkins, 
12 Mo. 254; Landes v. Bi-ant, 10 How. [51 
U, S.] 349-371; Grignou v. Astor, 2 How. 
[43 U. S.] 319; McPherson v. Gunlifif, 11 
Serg. & It. 422; Dunlap v. Stetson, [Case 
No. 4,164;] Diggs v. Wolcott, 4 Cranch, [8 
U. S.] 179; Elliott T. Peii^ol, 1 Pet. [26 U. S.] 
329; McKim v. Voorhies, 7 Cranch, [11 U. S.] 
279; M'Elmoyle v. Cohen, 13 Pet. [38 U. S.] 
312; Benton v. Burgot, 10 Serg. & R. 240; 
Huff V. Hutqhinson, 14 How. [55 U. S.] 586; 
Parrish v. Ferris, 2 Black, [67 U. S.] 600. 
Pleas to the contrarjs of payment, or satis- 
faction, or release of the judgment, or of the 
statute of limitations, are allowable. Upon 
the same principle, the judgments and orders 
of the courts of this state are conclusive in 
a collateral action or proceeding. The com- 
pliunant, not having prosecuted her action 
for divorce with proper diligence, cannot 
come to this court for relief, on the ground 
that an appeal was pending from a discre- 
tionary order of the court denying her peti- 
tion for a rehearing, at the time of the death 
of James Amory, particularly as that order 
was correct and justifiable. The court of 
New York adjudged that complainant was 
not the wife of James Amory, consequently 
she cannot set up a claim here as his widow. 
The prayer of the bill, that the defendants 
as executors of the last will and testament 
of James Amory, deceased, may be restrained 
and enjoined from executing the will, under 
the orders of the county court admitting the 
same to probate, involves direct interference 
on the part of this court with an exclusive 
and independent power and duty of that 
court. That court possesses exclusive and 
independent probate powers. This court has 
none. The ordei-s of that court within its 
jurisdiction are as conclusive as the judg- 
ments of this court That court has charge 
of the estate of the testator, and has the law- 
ful power to admit the will to probate, to 
issue letters testamentary, and to control 
the action of the executors according to the 
will, who are trustees of the legatees. All 
persons interested in the estate have lawful 
right to look to that court for protection. 
That court has jurisdiction of the probate 
of the will and of issuing letters testamen- 
tary, and this complainant appeared and had 
her day in that court, the proceedings of 
which are sanctioned by the supreme court 
of the state. She cannot, as a noi: -resident 
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ot the state, claim the Jarisdiction and action 
of this court, upon the facts pleaded in her 
bill with the exhibits annexed as part there- 
of, and the demurrer must be sustained and 
the bill dismissed. 

NOTE, [from original report.] The above 
case was heard before Judges Drummond and 
Miller, the former being of opinion that the com- 
plainant might, ia this court, show fraud in the 
proceedings in the courts of New York. No cer- 
tificate of disagreement, however, had been 
signed at the time of the passage of the act 
of congress of June Ist, 1872. (17 Stat. 196.) 
providing that in cases of a difference of opin- 
ion between the circuit and district judges the 
opinion of the former shall prevail, and there- 
upon, upon Judge Drummond's suggestion that 
tlie same point could be made by answer as well 
as by demurrer, the demurrer was overruled, 
with leave to answer, and the case is still pend- 
ing. The opinion and note in American Law 
Register for September, 1873, are not strictly 
correct, the case having been heard at the Jan- 
uary term, 1872, and decided at the April term, 
and prior to the passage of the act of congress. 
The opinion of Judge Drummond is reserved 
until the final hearing of the cause. 



Case No. 335. 

AMORY V. AlVIORY. 

[6 Biss. 174;* C Chi. Leg. News, 349.] 

Circuit Court. E. D. Wisconsin. July, 1874. 

Impeaching Decree — Widow— Proof op Heir- 
ship — Laches. 

1. Fraud upon a party by her counsel in a 
state court will not invalidate a decree where it 
does not satisfactorily appear that it altered the 
result. 

2. A woman claiming an estate from a man 
as his widow and heir-at-law, required in this 
case to give satisfactory proof, independent of 
her own statement, that she was actually the 
wife of the deceased. 

3. If, soon after decree, the party has knowl- 
edge of facts calculated to throw suspicion upon 
the conduct of her counsel, she is bound to use 
due diligence in inquiring and in seeking relief, 
and a delay of eleven years bars any relief 
against the decree and the consequences of the 
fraud alleged. 

In equity. This was a biU of Angelina 
Amory, claiming as widow and heir-at-law of 
James Amory, deceased, praying that the 
defendants, Samuel P. Amory and John Am- 
ory, executors, might be enjoined from plead- 
ing a decree of divorce by the superior court 
of New York city in bar of proceedings by 
the complainant to recover the estate of the 
said James Amory, and praying that the com- 
plainant might be adjudged the lawful widow 
and heir of said James Amory. The bill al- 
leged fraud by the complainant's counsel in 
the divorce proceedings in the New York 
court. The facts are stated in the opinion, 
and more fully in 3 Biss. 2GG. [Amory v. Am- 
ory, Case No. 334,] where Judge Miller's opin- 
ion is given sustaining the demurrer filed to 
the bill. 



^Reported by Josiah H. Bissell, Esq., and here 
rcpiinted by permission.] 



J. M. Gillett, Carpenter & Murphey, and 
Levi Hubbell, for complainant. 
S. IT. Pinney, for defendants. 

Before BAVIS, Circuit Justice, and DRUM- 
MOND, Circuit Judge. 

DRUMMOND, Circuit Judge. The princi- 
pal controversy in this case turns upon the 
effect of a decree of the superior court of the 
city of New York, as upon that must depend 
the right of the plaintiff to sustain the bill In 
this case, it being founded solely on the 
ground that she was, at the time of his 
death, the wife of James Amory, who died 
at Fond du Lac, Wisconsin, in August, 1868, 
intestate and without issue. In 1857, the 
plaintiff presented a complaint against James 
Amory in the superior court of the city of 
New York, alleging that she was married to 
him in that dty, in 184G, and that they lived 
together as man and wife; that he had been 
guilty of adultery, and asking for a divorce 
on that ground. 

James Amory answered the complaint and 
among other things, denied the marriage. 
The case was submitted to a referee to re- 
port certain facts, and he reported that the 
plaintiff and James Amory had not been 
married, and that she could not, at the time 
of the alleged marriage, make a lawful con- 
tract of marriage, because she, at the time, 
had a husband, one William A. Williams, 
living. In October, 18G0, the superior court 
confirmed the report of the referee, and ad- 
judged that she was not, and never had been, 
the wife of James Amory, and that she 
should take nothing by her complaint, and 
that judgment be entered in favor of the 
said James Amory upon the merits, and 
against her. She made various efforts to 
have this decree reversed or modified, but at 
the time of filing the bill in this case it was 
in full force. 

1. We are of opinion that if any fraud was 
practiced or wrong done to her by her coun- 
sel In the conduct of the divorce suit in the 
superior court of New York, it was of such 
a character as not to change the effect of the 
decree of that court. It does not satisfac- 
torily appear that he suppressed any evi- 
dence within his knowledge bearing upon the 
case. And upon the proofs before the ref- 
eree and the court, it cannot be said that 
the main fact found by the decree, or the de- 
cree itself, was unwarranted. If her counsel 
was acting in the Interest of James Amory, 
as she alleges, it must appear that his wrong- 
ful act caused a decree whicb otherwise 
would not have been made. There is noth- 
ing in the evidence to show that any miscon- 
duct of the counsel altered the result. 

2. La any event, it must appear as a fact 
that the plaintiff was actually the wife of 
James Amory. Undoubtedly the parties lived 
together as man and wife for some years, 
from which. In the absence of other evidence, 
a maniage might be inferred. But in this 
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case there is such other evidence, and inde- 
pendent of her own statement, there is no 
satisfactory proof that a raarriuge ceremony 
ever took phice between them. She was 
offered as a witness in the case, in the su- 
perior court, to prove it, hut she was ad- 
judged incompetent and It had to he deter- 
mined by other testimony. 

3. It appears that the pMntifC, not long 
after the decree was rendered in the superior 
court, had linowlodge of cei-tain facts, which, 
If true, were calculated to cast suspicion 
upon the conduct of her counsel. They were, 
at any rate, of such a character as to put her 
upon inquiry, and require her to use diligence 
to avoid the consequences of the fraud 
charged upon her counsel. This suit was not 
commenced till March, 1871, and we think 
she should not have waited so long before 
she asked for affirmative relief against the 
decree of the superior court of the city of 
New York. We have not considered the 
other objections made by the counsel of the 
defendants to the relief prayed lor in the bill. 
The bill will be dismissed. 

DAVIS, Circuit Justice, concurring. 
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Case No. 336. 

AMORY V. LAWRENCE et aL 

[3 Cliff. 523.]^ 

Circuit Court, D. Massachusetts. Oct. Term, 

1872. 

Mortgages— What Constitutes— Equity— Parol 
EviDEsCE— Limitations— Pleading. 

1. It is the settled rule in the federal courts 
that oral evidence is admissible to show that 
a deed absolute on its face was intended as a 
mortgage. 

[See Rowland v. Blake. Case„ No. 6,792; 
Cadman v. Peter. 12 Fed. 363; Peugh v. 
Davis, 96 U. S. 332; Dow v. Ghamberhn, 
Case No. 4,037; Bentley v. Phelps, Id. 1,- 
331; Andrews v. Hyde, Id. 377.] 

2. The complainant being indebted in a large 
sum, conveyed certain real estate to one Otis, 
upon an agreement with one Appleton, that he 
should pav the amount due the complamnnts 
creditors, and take a transfer of the property 
conveved, and account to the complamant for 
the b*a lance left of the property after he had 
paid himself the amount advanced and interest. 
The trustee was to hold the property ns securi- 
ty for the money advanced. Held: The con- 
veyance, though absolute on its face, was, un- 
der the decisions of the supreme court, a mort- 
gage. 

3. After the trustee had been repaid, the 
rents and profits of the property in the trus- 
tee's hands was a debt or liability not under 
seal, for which the trustee was responsible to 
the complainant, and as such constituted a 
good cause of an action of contract or suit 
in equity. 

4. But the claim in this case was barred by 
the statute of limitations. 

5. The construction given to state statutes 
of limitations, by the courts of the state in 

^Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



wliieli such statutes are enacted, furnish the 
rule of decision in the federal courts m cases 
where they apply. 

6. The courts of equity in Massachusetts ap- 
ply the statute of limitation in suits in equity. 

7. The statute of limitations in this case be- 
gan to apply when the complainant first be- 
came aware that the trustee had been repaid 
for his advances out of the proceeds of the 
sale or the rents and profits of the real estate- 
conveyed to him. and Itnew what his rights m 
the premises were. 

8. The claim against the executors of the de- 
ceased trustee, for the balance in the hands 
of the trustee of moneys collected in execu- 
tion of the trust, beyond the amount advanced 
and interest, was held to be barred by the stat- 
ute of limitations, the complainant having 
known, twelve years before the filing of the- 
bill, that the trustee had been repaid for such 
advance and interest. 

9. Where an absolute deed is intended as a 
mortgage, a subsequent purchaser with notice,, 
stands in the place of the equitable mortgagee. 

10. Six years is no bar to redeem a mort- 
gage, nor is the plea of l;iche3 any defence to the 
suit, unless they are shown to have extended 
to the period of twenty years. 

11. Courts of equity, in the case of a mort- 
gagor coming to redeem, have fixed upon the 
term of twenty years after forfeiture and pos- 
session taken by the mortgagee, no mterost 
having been paid in the meantime, and with 
no circumstances accounting for the neglect, 
as a period beyond which the right of redemp- 
tion shall not be favored. 

[See Slicer v. Bank of Pittsburg, 16 How. 
(57 U. S.) 571; Cromwell v. Bunk of Pitts- 
burg, Case No. 3,409; Dexter v. Arnold, Id. 
3.i^7.] 

12. Lapse of twenty years without any rec- 
ognition of the complainant's rights to redeem 
the mortgaged premises, consisting of the un- 
divided seventh part of the dower estate of 
the complainant's mother, and which the trus- 
tee in his lifetime conveyed to the last name<l 
respondent, was not shown in this case. 

13. In this case, the property covered by the 
complainant's claim against the trustee (which 
claim the complainant purchased from the as- 
signees in bankruptcy) was property not taken 
possession of by the assignee, to which the title 
of the bankrupt is good against all the world, 
except the assignee or any one to whom he 
might convey. 

14. An assignee in bankruptcy is not bound 
to take property which may be onerous to the 
estate, or burden instead of benefit it. If he 
does not take it. it remains in the bankrupt. 

[Cited in Kimberliug v. Hartly, 1 Fed. 575; 
Garrett v. Sayles, Id. 3m ; American File 
Co. V. Garrett, 110 U. S. 289. 4 Sup.Ct. 
94* Taylor v. Ir^vin, 20 Fed. (520; Se*5SvonR 
T. Romadka, 145 U. S- 29, 12 Sup. Ct. 801.] 

15. After the lapse of years, in this case, 
the coun; held that the conclusion must be that 
the assignee elected not to take possession of 
certain property of which the complamant when 
a b-nnkrupt took an assignment as set forth in 
the bill. 

IG Reasonable presumptions are admitted by 
a demurrer, as well as matters expressly al- 
leged. 

17. The allegation in the bill was suflBcient, 
although it did not state that the assignment of 
the claim against the trustee was under an 
order of court first made, because the presump- 
tion is that such sale was made in conformity 
to such an order, and because, independently 
of the assignment, the bankrupt's title was 
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pnod against nil the world if the assignee elect- 
ed not to take the property as not beneficial 
to the estate. 

IS. Waiver by the bill of oath in the an- 
swer, amounts to nothing unless accepted by 
the re.spondents. 

In equity. Bill In equity praying for an 
account from the executors of William Ap- 
pleton of certain real and personal estate 
conveyed by the complainant to said Wil- 
liam Appleton during his life, and of the re- 
ceipts derived therefrom, either from Its 
sale or as income, and that said executors 
might be decreed to pay to the complain- 
ant all such sums as might be found due 
him on such accounting. The bill also 
prayed that one of the respondents, Thomas 
C. Amory, might be decreed to account for 
and pay to the complainant certain rents, 
profits, and receipts derived from certain 
real estate alleged to have been conveyed 
to said Thomas C. Amory by said decedent, 
William Appleton, and to reconvey said real 
estate to complainant- The complainant be- 
ing indebted in the sum of $10,000 to Isaac 
Coffin, on July 26, 1831, conveyed to Wil- 
liam F. Otis certain real and personal prop- 
erty, including his reversionary Interest In 
the dower set off to his mother in his fa- 
ther's estate. That conveyance was made 
npon an agreement with William Appleton, 
deceased, that he should pay the amount 
due to his creditor, and take a transfer of 
the property conveyed, and account to the 
complainant for the balance left of the 
property after he had repaid himself the 
amount advanced for the transfer and inter- 
est. In 1832 the complainant with his fam- 
ily removed to New York and remained 
there imtil 1842, when be returned to Massa- 
chusetts. In 1840, while residing In New 
York, b.e failed in business and in the fol- 
lowing year went into bankruptcy and ob- 
tained a certificate of discharge In 1853. 
Until the year 1860 he was Ignorant wheth- 
er the decedent Appleton had been paid or 
not, what he had advanced on the complain- 
ant's account, but be believed as early as 
1847 that he had been paid the full amount 
The complainant's mother died In 1847, and 
one seventh, of the estate held by her as 
dower reverted to the decedent. The com- 
plainant's confidence In the decedent, Ap- 
pleton, remained tmdimlnlshed, as he did 
not know the amount he had realized fi*bm 
the personal estate, nor what disposition he 
had made of his share of his father's real 
estate; but when he became convinced that 
Appleton Intended to retain his, the com- 
plainant's share, In the dower estate, his 
confidence was much shaken, and he then 
requested the decedent to render his account 
of his receipts' from the property so con- 
veyed by the complainant They had be- 
fore that time frequently spoken of the trust 
property, and Appleton had never intimated 
that he did not intend to account for the 
proceeds, and when he requested th.e ac- 



count the decedent recognized his right, 
but would not agree definitely to make the 
accoimt. Appleton told the complainant 
that it would be Impossible to tell what the 
receipts would be until his share in his fa- 
ther's estate was all sold, and intimated 
that the property would not sell for more 
than enough to pay him, the decedent. 

Repeated requests were made for the ac- 
count but the requests were always refus- 
ed, the decedent asserting that he had not 
been paid the amoimt advanced. After his 
failure, the complainant was in reduced cir- 
cumstances, and dependent upon his friends 
for a considerable portion of the income 
necessary for his and his family's support. 
Small amounts were paid by the decedent 
prior to 1850, and at that time in conse- 
quence of complainant's demands for an ac- 
count the decedent agreed to pay the com- 
plainant $600 per annum, which has ever 
since been paid. 

In 18G0 he was enabled to have an ex- 
amination made of the accounts, and being 
advised to purchase from his assignees In 
bankruptcy his claim against the decedent 
he "accordingly procm'ed an assignment" 
of the same, and he then ascertained the 
:iecx)unts to be as set forth in the bill of com- 
plaint which showed that he was justly 
entitled to a large balance beyond the 
amoimt advanced and Interest In 1832 the 
decedent paid the complainant $.">,000, in 
1842 $400, in 1856 $1,600, in ISoS $000, an- 
nually as agreed, making an amount not 
exceeding $10,000. The income derived from 
the property held In trust, must have been 
at least $20,000, and the net receipts of the 
decedent beyond his advances, at least 
$5,000 up to 1862, when the account closed, 
as stated in the bill. The complainant caus- 
ed a statement of the whole matter to be 
made, and sent to those most Interested In 
his welfare, hoping that publicity would 
force the decedent, then alive, to do him 
justice, but his friends being opposed to his 
cause, refused him any aid, without wh^ch 
it was Impossible for him to proceed to 
suit On the 27th of January, 1862, the de- 
cedent conveyed one seventh of cei'tain real 
estate to complainant's brother, Thomas 0. 
Amory, which estate was worth at least 
$15,000, and at the time of the conveyance 
the grantee had full knowledge that the 
grantor held the same as trustee for the c6m- 
plainant, and that the complainant was do- 
ing all in his power to recover it 

In 1802 the trustee, William Appleton, died, 
and before his death caused the complain- 
ant, through Thomas C. Amory, to be in- 
formed that he had left with his executors 
a file of papers relating to his rights of 
property conveyed to the decedent, and that 
his executors had directions to see that his, 
complainant's, rights were acknowledged, 
and that the property was restored to him. 
Expressions of regret on the part of the 
trustee, were also conveyed to the complain- 
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ant, that Justice to bim had been delayed 
until it was impossible for the trustee to 
settle the matter personally with the com- 
plainant. 

The complainant called the attention of 
the executors and devisees to the matter, 
but they refused to investigate his claim. 

Such were the facts as alleged in the bill 
of complaint The respondents filed three 
demurrers to tb.e bill. 

The Demurrer of Amos A. Lawrence, Thom- 
as Jefferson Coolidge, WiUiam Appieton, 
and Charles H. Appieton, Certain of the 
Defendants Named in Said Bill, as They 
Are the Executors of the WiU of William 
Appieton, Deceased. 

These defendants, by protestation not con- 
fessing or acknowledging all or any of the 
matter and things in the said complainant's 
bill contained, to be true in manner and 
form, as the same are therein and thereby 
set forth and alleged, do demur to the said 
bill, and for causes of demurrer show— First. 
That the complainant hath not in and by his 
said bill, made or stated such a case as en- 
titles him in a court of equity to any dis- 
■covery from these defendants, or relief 
against them as to the matters contained 
in said bill or any of them. Second. That 
the complainant, in and by his said bill, in 
violation of law and the rules of this court, 
■deprives the defendants of their right of 
answering under oath. Wherefore, and for 
divers other good causes of demurrer appear- 
ing in the said bill, the said defendants do 
■demur thereto, and pray the judgment of this 
honorable court, whether they shall be com- 
pelled to make any further answer to said 
bill, and humbly pray to be hence dismissed. 

The Demurrer of William Appieton, Charles 
H. Appieton, S. B. Appieton, Hetty S. 
Coolidge, Certain of the Defendants Named 
in Said Bill, as They Are Devisees and 
Legatees under the Will of Said William 
Appieton, Deceased. 

These defendants by protestation not con- 
fessing or acknowledging all or any of the 
things in the complainant's bill contained, 
to be true in manner and form, as the same 
are therein set forth and alleged, do demur 
to said bill, and for cause of demurrer show- 
First. That the complainant hath not, in 
and by his said bill, made or stated such a case 
as entitles him in a court of equity to any 
discovery from these defendants, or relief 
against them as to the matters contained in 
said bill or any of them. Second. That the 
complainant, in and by his said bill, in viola- 
tion of law and the rules of this court, deprives 
the defendants of their right of answering 
under oath. That it appears, In and by said 
bill, that it is exhibited against certain per- 
sons as executors of the will of William Ap- 
pieton, deceased, and against these defend- 
ants as devisees and legatees under stiid will, 
and these defendants, as such devisees and 
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legatees, are improperly Joined as parties 
defendant to sai(l bill. Wherefore, and for 
divers other good causes of demurrer appear- 
ing in the said bill, the said defendants do 
demur thereto, and pray the judgraont, of this 
honorable court, whether they sliall be com- 
pelled to make any further answer to said 
bill, and hiunbly pray to be hence dismissed 
with their reasonable costs in this belialf sus- 
tained. 

The Demurrer of Thomas C. Amory, One of 
the Defendants Named in Said Bill. 

This defendant, by protestation not con- 
fessing or acknowledging all or any of the 
matters and things in the said complainant's 
bill contained to be true in manner and 
form, as the same are therein and thereby 
set forth and alleged, doth demur to said 
bill and for causes of demurrer showeth — 
First. That the complainant hath not in and 
by his said biU made or stated such a case 
as entitles him in a court of equity to any 
discovei7 from this defendant or relief 
against him as to the matters contained in 
said bill or any of them. Second. That the 
complainant in and by his said biU, in viola- 
tion of law and the rules of this court, de- 
prives the defendant of his right of answer- 
ing under oath. Wherefore, and for divers 
other good causes of demurrer appearing in 
said bill, this defendant doth demur thereto, 
and prays the Judgment of this honorable 
court, whether he shall be compelled to make 
any further answer to said bill, and humbly 
prays to be hence dismissed with his rea- 
sonable costs in this behalf sustained. [Bill 
dismissed as to executors and devisees, but 
for complainant as against Thomas C. 
Amory.] 

B. F. Butler and Bumpus & Johnson, for 
complainant. 

Sidney Bartlett and C. A. Welch, for re- 
spondents. 

CLIFFOKD, Circuit Justice. Admltt-ad as 
the matters well pleaded in the bill of com- 
plaint are by the demurrers, the only ques- 
tion is as to their legal effect. Several ob- 
jections are taken to the right of the com- 
plainant to a decree, which will be briefly 
considered in the following order. That the 
claim is within the statute of frauds, as the 
trust was not created or declared by an in- 
strument in writing, signed by the party 
creating or declaring the same, as it Is set- 
tled law in this state, that no tnist ctni be 
created or declared except by such an iustru- 
ment. That the claim is barred by die stat- 
ute of limitations, which enacts that al! ac- 
tions of contract, founded upon any contract 
or liability not under seal, express or implied, 
with certain exceptions not material to be 
noticed, shall be commenced within six years 
next after the cause of action accrues and 
not afterwards. Gen. St. Mass. 777. That 
if the claim is not barred by the statute of 
llitiitations, still, it is barred by the laches of 
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the complainant, and those through, whom he 
claims. That the bill of complaint fails to 
show that the complainant is entitled to any 
relief, because It is not alleged that he ao 
quired a good title from his assignees In 
bankruptcy. That the cause of action is 
barred by the two years* limitation in the 
bankiTipt act, under which the certificate of 
discharge was obtained. That the bill of 
complaint Is demurrable, because the com- 
plainant attempted to deprive the respond- 
ents of their right to answer under oath con- 
trary to the ndes and practice of the court 
existing at the time of filing the bill. 

Much discussion of the first question is un- 
necessary, as it depends at this day entirely 
Upon authority. Undoubtedly the objection 
would prevail before the supreme court of 
the state, but the rule In equity is different 
In the federal courts, as appears by numer- 
ous decided cases. Whether oral evidence is 
admissible for the purpose of showing that 
a deed, absolute on Its face, was intended as 
a mortgage, was directly presented in the 
case of "Wyman v. Babcock, [Case No. 18,113,] 
and the decision of the court was that such 
evidence Is admissible for that purpose; and 
that the statute of frauds is no bar to the 
admission of the evidence where It is offered 
to show that such a deed was intended as a 
mortgage, Tw^enty years earlier Judge Story 
decided the question the same way in the 
case of Taylor v. Luther, [Case No. 13,796;] 
holding that there Is nothing in the statute of 
frauds rendering parol evidence Inadmissible 
to show that an absolute deed was Intended as 
a mortgage, and that the defeasance had been 
omitted or destroyed by fraud or mistake, 
or omitted by design upon mutual confidence 
between the parties. He examined the ques- 
tion upon principle and authority, and gave 
his reasons for the conclusion, and ten years 
later in the case of Jenklus v. Eldredge, [Case 
No. 7,207,] he reaffirmed the same position 
after giving the question a very elaborate 
consideration. Repeated decisions of the su- 
preme court have affirmed the same rule, and 
it may now be regarded as settled In all the 
federal courts. Conway v. Alexander, 7 
Cranch, [11 U. S.] 238; Sprigg v. Mt Pleas- 
ant Bank, 14 Pet [39 U. S.] 201; Morris v. 
Nixon, 1 How. [42 U. S.] 126;" Russell v. 
Southard, 12 How. [53 U. S.] 139; Babcock 
V. Wyman, 19 How. [GO IT. S.] 299. 

Two questions are involved in the second 
proposition of the defence which. Inasmuch 
as separate demurrers are filed, must be sepa- 
r.itely considered. 1. Whether the claim of 
the complainant against the executors of the 
trustee, for tlie Income and receipts from the 
sale of the trust property in the lifetime of 
the trustee, other than the undivided parcel 
conveyed to the last-named resjwndent. Is or 
is not barred as assumed by the executors, In 
their demurrer. 2. Whether the right to re- 
deem the undivided seventh part of the prop- 
erty conveyed by the tmstee to the last- 
named respondent Is not also barred by lapse 



of time, as assumed by that respondent. Be- 
fore examining those questions, however, it 
becomes necessary to ascertain more definite- 
ly what was the real nature of the original 
transaction, and for that purpose reference 
need only be made to the bill of complaint, 
as all the well-pleaded allegations of the 
same are admitted by the several demmrrers. 
Schedules of the property, as the complain- 
ant alleges, were prepared under the direc- 
tion of the trustee, it being agreed that he, 
the complainant, should not part with any 
of his property until the trustee had made 
the arrangement to pay the $10,000 to the 
complainant's creditor, that he made the 
transfer of his entire property as agreed, it 
being clearly and distinctly understood be- 
tween him and the trustee, that the latter 
was to hold the property simply as security 
for the $10,000 to be advanced by the trus- 
tee, and that he, the trustee, was to account 
for the balance as soon as he should be re- 
paid the amount advanced, with interest 
Payment was accordingly made to the cred- 
itor, the property conveyed to the person des- 
ignated, and ultimately transferred to the 
trustee, and the whole transaction perfected 
as agreed between the complainant and the 
trustee. Viewed in the light of the decisions 
of the federal courts, the conveyance beyond 
all doubt, though absolute on its face, was a 
mortgage. Wyman v. Babcock, [Case No. 
18,113;] Babcock v. Wyman, 19 How. [G0*TJ. 
S.] 299, 

Assume the allegations of both to be cor- 
rect, and it appears that the trustee was fully 
paid prior to 1800, and the complainant ad- 
mits that In that year it came to his knowl- 
edge not only that the trastee was fully paid, 
but that he had in his hands a large balance 
derived from receipts for the property sold, 
and the rents and profits of the property 
which was due to the complainant What- 
ever that balance was beyond the sum ad- 
vanced and interest was a debt or liability 
not under seal, for which the trustee was re- 
sponsible to the complainant, and as such 
constituted a good cause for an action of 
contract or a suit In equity. Wyman v. Bab- 
cock, [Case No. 18,113;] same case, 19 How. 
[60 XJ. S.] 300. Such actions are barred by 
the six years* limitation, and the court is of 
the opinion that the claim against the exec- 
utors Is barred by that limitation. Gen. St. 
Mass. 777. State statutes of limitation and 
the construction of the same as given by the 
courts of the state furnish the rule of deci- 
sion in the federal courts in casus where they 
apply. Leffingwell v. Warren, 2 Black, [67 
U. S.] 599. Courts of equity hi this state ap- 
ply the statute of hmitatlons in such cases in 
suits in equity to the same effect as they are 
applied in actions at law, Famam v. Brooks. 
9 Pick. 212; Dodge v. Essex Ins. Co., 12 Gray. 
71. Rights concealed by the trustee are not 
subject to such a rule of limitation; but it 
appears that the complainant knew what his 
rights were in that regard, twelve years be- 
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fore the bill was filed, as well as he knew 
what they were when the bill was framed, 
and it is clear that the statute commenced to 
run, so far as respects the balance in the 
hands of the trustee, arising from the sale of 
the property, or from the rents and profits 
collected beyond the -amount advanced, and 
interest, when the party seeking relief be- 
came fully acquainted with the facts, and 
knew what his rights were in the premises. 
Perry, Trusts, § 230; Pritchard v. Chandler, 
fCase No. U,436;] Ang. Lim. (2d Ed.) 176; 
Ilane v. Bloodgood, 7 Johns. Ch. 90; Hallett 
T. Collins, 10 How. [51 U. S.] 174; Boone v. 
Chiles, 10 Pet. [35 V. S.] 177; Finney v. 
Cochran, 1 Watts i\: S. 118. Governed by 
tiiese considerations, the court is of the opin- 
ion that the claim against the executors for 
the balance in the hands of the trustee for 
moneys collected in execution of the trust be- 
yond the amount advanced, and interest, is 
barred by the statute of limitations, and hav- 
ing come to that conclusion, it follows that 
the claim against the devisees of the decedent 
trustee is without any foimdation. Attempt 
is made to show that the limitation of six 
years should not be applied in this case, as 
the trustee died in 18G2, but that suggestion 
cannot relieve the complainant from the bar, 
as the case is controlled by section 10 of the 
state limitation act, which in that state of 
the case only extends the time for bringing 
th5 action for the period of two years next 
after the grant of letters testamentary or of 
administration. Gen. St. Mass. 778. Sug- 
gestion is also made that the bill may be sus- 
tained against the executors as a mere naked 
bill of discovery; but the court is of a dif- 
ferent opinion, for two reasons. 1. Because 
the executors in the further prosecution of 
the bill against the other respondent of the 
decree, or for the complainant, are compe- 
tent witnesses for either party. 2. Because 
the complainant has been guilty of laches in 
bringing his bill which may well be taken 
into the account in determining that question. 
Besides the money demand against the ex- 
ecutors and devisees of the trustee, the com- 
plainant also claims to redeem the mortgaged 
premises so far as respects the undivided sev- 
enth part of the dower estate which the trus- 
tee in his lifetime conveyed to the last-named 
respondent. Evidently that claim rests upon 
entirely different principles from the money 
demand against the other respondents, as the 
property exists in specie without change, and 
is held by the grantee of the trustee who 
made the purchase, and took the conveyance 
of the property with full knowledge of the 
trust and of the rights of the complainant 
under the original arrangement whereby the 
title of his grantor was acquired. Where an 
absolute deed is intended as a mortgage, a 
subsequent purchaser with notice stands in 
tlie place of the equitable mortgagee. Wil- 
liams V. Thorn, 11 Paige, 459; Vattier v. 
Hinde. 7 Pet. (32 U. S.]253; Everett v. Stone, 
CCase No. 4,577.] 



Six years is no bar to a chum to rc<lt'e;n 
a mortgage, nor is the plea of laches any de- 
fence to the suit unless it is shown to have 
extended to a period of twenty yeui-s. In 
the case of a mortgagor coming to redeem, 
courts of equity have by analogy to the .stat- 
ute of limitations, which takes away the 
right of entry of the plaintiff after twenty 
years* adverse possession, fixed upon that 
term as the period after forfeiture and pos- 
session taken by the mortgagee, no interest 
having been paid in the mean time, and no 
circumstances to account for the neglect ap- 
pearing, beyond which a right of redemp- 
tion shall not be favored. Hughes r. Ed- 
wards, 9 Wheat [22 U. S,] 497; Wyman v. 
Babcock, [Case No. 18,113;] Dexter v. Arnold, 
[Id. 3,859;] Blmendorf v. Taylor, 10 Wheat. 
[23 U. S.] 1G8; 4 Kent, Comm. (11th Ed.) 
187; Demarest v. Wynkoop, 3 Johns. Ch. 
129. Twenty yeais without a recognition 
of the rights of the complainant is not shown 
in this case. Numerous allegations of the 
bill contradict any such theory, and show 
that such a defence in the present stiite of 
the pleadings cannot be sustained, as the 
bill aUeges that in 1847 the trustee constant- 
ly recognized the rights of the complainant, 
and told him in substance that it was im- 
possible to say what the receipts would be 
until his share in his father's estate was all 
sold, that he also recognized his right to an 
account, but would not agree definitely to 
give it, intimating that the property would 
not amoimt to more than enough to pay him 
what he advanced; that in 1850 he agi*eed to 
pay him $G00 annually, which has ever since 
been paid; that in 1856 he paid $1,600, and 
$600 in 3858, which must be understood as 
a sum in addition to annual payment under 
the prior agreement. Examined in the light 
of the declarations of the trustee and these 
several payments, especially the payment at 
one time of the sum of $1,600, it is impos- 
sible to adopt the theory that the rights of 
the complainant were not recognized by the 
trustee within tlie period covered by those 
several allegations. Sixteen years only have 
elapsed since the large payment of $1,600 
was made by the trustee. 

Sufficient has already been remarked in 
disposing of the second objection of the 
respondent to show that the third objection 
cannot be sustained, and it is accordingly 
overruled. 

Objection is also made that the allegations 
of the bill are not sufficient to show that tlie 
complainant acquired .a good title to the pi-op- 
erty from his assignees in bankruptcy. All 
the bill alleges upon the subject is that he 
was advised to purchase from his assignees 
in bankruptcy his claim against tlie trustee, 
and that he accordingly procured an assign- 
ment. Express provision was made by sec- 
tion 9 of the bankrupt act of the 19th of 
August, 1841, that all sales, transfers, and 
other conveyances of the assignee of the 
banlu'upt's property and rights of property 
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Shan be made at such times and In such 
manner as shall be ordered and appointed 
by the com*t in banlnruptcy, and the supreme 
court of Massachusetts decided in the case 
-of Osborn v. Basterral, 4 Gush. 406, that the 
sale of a bankrupt's real estate under an 
•order of the district court in which no time 
•or place of sale was fixed by the court, is 
iiTegular and void. In general, when a sale 
is made under a statute power, said Shaw, 
Oh. J., it must appear that the requisition 
•of the statute as conditions precedent to the 
•operation of the power to pass the estate, have 
been complied with. When the title to real 
estate is solely through a power, it must, In 
order to be sustainable, be proved that such 
power was duly executed, Cleveland v, Boer- 
urn, 27 Barb. 254. Title was claimed it 
wUl be seen In both of those cases under pur- 
chases by strangers to the proceedings in 
bankruptcy, and conseauently their daim 0!f 
title rested solely upon the assumption that 
"the power to sell was duly executed by the 
assignee. Unlike what occurred in those 
<aaes, the purchase in the case before the 
court was made by the bankrupt, whose 
title, In the case of onerous property, where 
the assignee elects not to take it into pos- 
session, is good against all the world, except 
the assignee or some one to whom he con- 
veyed the property. Smitli v. Gordon, [C-ase 
No. 13,052.] All the property and rights of 
property! ^lon«ing to the bankrupt, unques- 
tionably pass by force of the decree of bank- 
ruptcy to the assignee by operation of law, 
and become vested in him as soon as he 
is appointed. But though the legal title 
passes to tl\e assignee, he is not bound, said 
Judge Ware, to take possession of all the 
property. Leasehold estates pass .to the as- 
signee under the English bankrupt laws, but 
the assignee is not bound to take the lease 
and charge the estate with the payment of 
the rent, as the rent may be greater than 
the value of the lease, and thus the estate 
may be burdened Instead of being benefited, 
and In such a case? the claim may be aban- 
doned by the assignee. He is not bound in 
such a case to take the property Into his 
possession, and if he elects not to take the 
property, it remains in the bankrupt, and 
no one certainly, except the assignee, has a 
right to dispute his possession. Copeland v. 
Stephens, 1 Bam. & Aid. C03; Fowler v. 
Down, 1 Bos. & P. 4i. 

Years have dapsed since the proceedings 
In bankruptcy were closed, and the irre- 
sistible conclusion from all the averments 
of the bill is, that the assignee never elected 
to take possession of this property, or made 
any claim whatever upon the trustee for the 
.same. Assignees may refuse to take posses- 
sion of onerous properties or such as will be 
a burden instead of a profit, and tlie cle.w 
presumption from the bill as admitted by 
the demurrer is that the claim against the 
trustee was regarded in that light by the as- 
tslgnee. RobesMi says it has long been a 



recognized principle of the bankrupt law that 
the assignees of a bankrupt are not bound 
to take property of an onerous or unprofit- 
able character, or property whidi will be a 
burden instead of a benefit They are on 
that subject regarded as being in a very 
different position from that of the executors 
of a deceased testator, as the foi-mer take 
the property by operation of law, while the 
latter daim title tlirough their testator, and 
are boimd to perform his obligations to the 
extent of his assets. Robs. Bankr. 322. 
Where the assignee elects not to take the 
right of the bankrupt and diarge the estate 
with the burden of an uncertain litigation, 
the right, whatever It is, survives in the 
bankrupt, and some of the authorities hold 
that it may be pursued by any creditor not 
a party to the proceedings In bankruptcy. 
Smitli V. Gordon, [Case No. 13,052.] Per- 
sons acting as assignees in such a case are 
required to dect, within a reasonable time, 
and the rule is that if they refuse to elect 
when required to do so, it is deemed an 
election to reject the estate. Lawrence v. 
ICnowles, 5 Bing. N. C. 399; Carter v. Wame. 
4 Car. & P. 191; Graham v. Van Diemen's 
Land Co., 11 Exch. 101; Ex parte Blandy, 
1 Deae. 28G; Tuck v. Fyson, 6 Bing. 321. 
Doubtless the complainant. In such a case, 
must allege or prove enough to show that the 
assignee Is estopped to set up any right in op- 
position to his daim, and the court is of the 
opinion that enough is alleged in this case 
to satisfy that requirement Reasonable pre- 
sumptions are admitted by the demurrer as 
well as the matters expressly alleged. Pur- 
j suant to advice which the complainant re- 
ceived to pmrchase from his assignees his 
claim against the trustee, the allegation Is 
that he procured an assignment of the same, 
whidi must be understood in this award 
as a transfer of all the property and estate 
embraced in the daim which he was ad- 
vised to purchase by an appropriate legal 
instrument Suppose that is so, still the argu- 
ment is that the allegation is not sufiident, 
because it Is not alleged that the sale was 
made by the order of the bankrupt ootu't; 
but the opinion of the court is that such a 
prior order was not necessary imder the dr- 
cumstances of this case, to give validity to 
the sale, or if it was, that the reasonable 
presumption from tJie allegation of the bill 
is, that the assignment was made In pur- 
suance of such an order of court In- 
dependent of the assignment, his title, under 
the circumstances of that case, was good 
against all the world except the assignee, 
as the presumption is that the property was 
regarded as onerous, and that the assignee 
elected not to take it into possession or to 
prosecute the daim. 

The next objection Is that the cause of ac- 
tion is baired by the two years' limitiition in 
the bankrupt law under which the complain- 
ant was adjudged a bankrupt Siilfice to 
say that the limitation does not apply to the 
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case of an assignee, which is all that need 
be said upon the subject In tlie present case. 
Baulis V. Ogden, 2 Wall. [09 U. S.] G9. 

It Is also objected that the complainant 
attempted to deprive the respondents of their 
right to an answer under oath; but the con- 
trolling answer to the objection is, that it 
can have no such effect, as the waiver 
amounts to nothing imless the respondents 
accept it. Heath v, Erie Ry. Ck>., [Case No. 
6,306;] Story, Bq. PI. § 874. Bill dismissed 
as to the executors and devisees. Decree for 
complainant against Thomas O. Amory. 



AMORY, (TRBMAIN v.) 
[See Tremain v. Amory, Case No. 14,167.] 



AMORT, (UNITED STATES v.) 

[See United States v. Amory, Case No. 
14,443.] 



AMORY, (WARD v.) 
[See Ward v. Amory, Case No. 17,146.] 



Case Tfo. 336a. 

In re AMORY and LEEDS. 

[Betts* Scr. Blc. 97.] 

District Court, S. D. New York. 1842. 

BiNKiiuPTcr— Proceddke — Unauthorized De- 
cree — Certificates of Discharge. 

[1. In the absence of an express rule, the 
bankruptcy court will follow the rules of the 
circuit and district courts whereby agreements 
between counsel must be in writing or of record 
in order to bind their clients, provided that no 
inequitable result would be caused thereby.] 

[2. Where the clerk enters a decree in bank- 
ruptcy granting a final discharge when the only 
decree authorized is one declaring the objec- 
tions by the creditors to be badly pleaded, such 
unauthorized decree should be set aside.] 

[3, After a decree of final discharge has been 
property taken out by a bankrupt, the following 
papers must — under Act Aug. 19, 1841, § 4, 
(5. Stat. 440, c. 9)— be submitted to the judge 
for examination, and receive his indorsement 
before certificate of discharge can be properly 
granted: (1) The official assis:nee's report; (2) 
the report of the clerk, stating whether the 
bankrupt has been regular in his proceedings, 
and has conformed to the orders of the court, 
and what creditors dissent to a final discharge. 
And, where the certificate has been granted be- 
fore these steps have been taken, it should be 
revoked when the judge finds these papers, there- 
after submitted, to be essentially defective, and 
refuses to approve the same.] 

[In bankruptcy. In the matter of Jona- 
than Amory and Henry H. Leeds. Heard on 
motion by certain creditors to vacate and 
revoke certificates of discharge heretofore 
taken out by the bankrupts. Granted.] 

BETTS, District Judge. This case was a 
motion to vacate and revoke the certificates 
of discharge delivered to the bankrupts, on 
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the 19th ulL, and the circumstances of the 
case were briefly those. When the day for 
final hearing came roxmd, objections were 
interposed by J. & G. Richardson, to whicb 
objections the bankrupt took exceptions, and 
the cause was set down for argument on the- 
docket; Mr. Gerard, appearing for the cred- 
itors, and Mr. Noyes for the bankrupts. On 
Friday, the 18th of November, Mr. Noyes 
being engaged in the superior court, ar- 
ranged with Mr. Gerard that if the cause 
should be reached that day, he would not 
argue it. It was not reached that day, and 
not being reached up to Saturday about 12 
M., and Mr. Noyes being stiU engaged in 
the superior court, Mr. Gerard left the city, 
just notifying Mr. Noyes of his absence. It 
was called on between 1 and 3 P. M., and 
Mr. Barnard who had been engaged by Mr. 
Leeds to attend in the absence of Mr.Noyos, 
(but without Mr. Noyes' knowledge) no per- 
son appearing to oppose, moved for a de- 
cree by default of the opposing creditors. 
The following order was then entered: "Or- 
dered that the objections filed in the cause 
by J. N. Piatt, Esq., be, and the same are 
hereby overruled, and it Is further ordered 
that the said bankrupts receive a certificate 
of discharge." Immediately on the entering 
of this order, certificates of discharge un- 
der the seal of the court were ordered to the 
bankrupts, and on the Monday following, the 
present motion to vacate them was read. 
The arrangement between Messrs, Gerard 
and Noyes, it is proper to say, was entirely 
tmknown to Sir. Leeds, as is established by 
the affidavit of 2^Ir. Noyos. 

For the creditors it was charged (1) that 
the default was taken by the bankrupts in 
violation of an agreement made between 
their counsel and in. entire sui-prise of the 
latter. 

2. That the order was irregular and void, 
not being conformable to the decree of the 
court, and was not entered in presence of 
the court, but in the clerk's office, and at 
the dictation of the bankrupt's counsel. 

3. That the delivery of the certificate by 
the clerk was irregular and without author- 
ity of the court. The positions to be consid- 
ered now are: First, the regularity of the 
proceedings on the part of the bankrupts, 
ia obtaining a default pending the an-an;,'i' 
ment between the respective counseL It Is 
insisted that the proceeding was not ouly 
inequitable and a surprise upon the cred- 
Itoj's. but that it was irregular and abso- 
lutely void, the agreement of the counse' 
for the bankrupts having put it out of their 
power to go on with the case, without first 
disavowing the acts of their counsel, and 
giving notice to the other party. 

For the bankrupts It is contended that this 
being a mere parol agreement of their coim- 
sel not communicated to them, it did rot 
bind them, and that they were at liberty to 
proceed in court in their causes the same as 
If such understanding had not existed. 
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Tho court can give no weight to the siig- 
gosrion that the hankrupts coiild only act 
through Mr. Noyes. They had a perfect 
right to .move or argue them in person, or 
to Bul)stitute any other counsel to tnke 
charge of them. 

Was the engagement between Messrs. 
Gerard and Noyes obligatory upon their rtf- 
spective clients? If it was, the pi*oceeding 
to take default in violation of that agree- 
ment was irregular and the decree should 
be held void. The supreme court of the state 
by rule of April, 179b*, declared that no pri- 
vate engagement or consent between par- 
ties in respect to proceedings in a cause, 
should be alleged or suggested by either of 
them against the other, unless entered in 
the book of mles by consent, or unless the 
evidence thereof shall be in writing, sub- 
scribed by the party :ig:iinst whom it Is al- 
leged or suggested. The same rule in sub- 
stance has been ever since incorpoiiited in 
tbe practice of that court and the court of 
chancery. The circuit and district courts of 
this district have also provided by rule that 
no agreement or consent between parties or 
their attomies. In respect to proceedings in 
court, shall be binding unless reduced to 
wri.ting and subscribed by the pai-ty against 
whom it shall be alleged or suggested. 
These rules are very strictly adhered to by 
the courts unless an intention is discovered 
to impose upon or mislead a party through 
parole stipulations. 

The supreme court of the U. S. en- 
forced an agreement by an attorney for a 
bank, to enforce execution against the prin- 
cipal debtor, and postpone it against the 
surety, although the agreement was verbal 
and denied by the bank. [Union Bank of 
Georgetown v. Geary, 5 Pet. (30 U. S.) 99.] 
No distinction can be taken in reason be- 
tween the agreements made by counsel and 
those made by the pai-ty himself, or his at- 
torney, and the rule exacting written evi- 
dence should apply indiscriminately to all 
It is difficult also to perceive why an ar- 
rangement between counsel to defer the argu- 
ment of a cause on the calendar and ready 
to be called, Is not an agreement in respect 
to proceedings in court, and as such ren- 
dered of no avail by the standing rules of 
the court. The court of erroi-s do not con- 
sider the rule applicable to that court, and 
accordingly gave effect to an arrangement 
similar to that before this court without re- 
garding it material that the agreement was 
verbal and not in writing. The ease in the 
court of errors was substantially the same 
with these now under consideration, with one 
circumstance in the present that did not ap- 
pear tlien. The express admission of the 
counsel for the bankrupts [is] that the agree- 
ment was entered into at his instance and 
was acted upon in full faith, by the counsel 
for the creditors. There was no specific rule 
of the bankruptcy court exacting written evi- 
dence of agreement in respect to proceedings 
iFED.CAS. — 50 



therein, and all the regulations are framed 
upon the assumption that any step or stip- 
ulation affecting the progress of a cause- 
would be indicated by the appropriate entry 
on the docket, or made by express order of 
the court, or by stipulation between the par- 
ties. In matters not provided for by express 
rule it has been the constant practice of th& 
court to recur to the known principles gov- 
erning the practice of the circuit and district 
courts in analogous cases. 

The right of counsel and attomies to bind 
their principals by their stipulations in respect 
to proceedings In court, cannot be questioned,, 
and if the question is to be decreed open 
for the court to decide upon, conformably to 
the justice and equity of the case, I should 
have no difficulty in determining that the 
banknipts here ought to be bound by the 
agreement of their counsel. Still I am ex- 
ceedingly unwilling to trench upon the es- 
tablished and notorious practice of the court, 
and lay it down as a definite rule, that par- 
ties to this court shall be boimd by parol 
agreements entered into by their counsel or 
attomies- I shall always be disincUned to 
recognize them when disavowed or denied 
by either party, although I do not intend to 
say that if relief rested solely on the affirm- 
ance of the agreement between the counsel, 
the court would not act upon the authority 
of the court of errors of tiiis state, and up- 
hold the stipulation in furtherance of the- 
palpable equity in the case, but I forbear in 
pronouncing in favor of the binding obliga- 
tion of such parol arrangements as a gen- 
eral rule of decision. 

Admitting the stipulation between the- 
counsel could not prevent the bankrupts- 
from taking further proceedings while it con- 
tinued, it Is urged that their subsequent pro- 
ceedings were iiTegular and unauthorized by 
law. The motion acted on by the court was 
one for defaulting the opposing creditors and 
the order of the court was given to that 
extent and no further.— (Judge BETTSL here 
went into an elaborate review of the proceed- 
ings of the case, and continued:) The coun- 
sel states In his affidavit that after the de- 
fault he attended at the clerk's office to have 
the necessary orders entered allowing the- 
exceptions to the objections, overruling ob- 
jections, and ordering certificate and dis- 
charge- At his instance and direction the- 
decree firat above stated was entered in the 
docket and certified by the assistant in the^ 
clerk's office. The decree did not conform 
to tlie allegata composing the issue betweert 
the parties, but went out and transcended 
that issue. Instead of declaring the particu- 
lars set up by the objections to be imper 
fectly or inaptly pleaded, it by a single boimd- 
overleaped the points presented, decided 
against the objections on the merits, and 
decreed a final discharge to the bankrupts. 
In these respects it was unauthorized by any 
express direction of the court, and it assumed 
conclusions and consequences which the 
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order of default did not warrant No court 
^-ill allow an irregular or unauthorized entry 
on its dodiet, or minutes, however formal 
it may be in terms, to work an Injury to pax- 
ties not procuring or assenting to it. Ac- 
cordingly the rule of the 19th November 
last, decreeing a final discharge to the bank- 
rupts must be set aside and vacated as ir- 
regular and void. 

On the same day and almost concurrently 
with the entry of the decree on the docket, 
the certificates of discharge were made out 
and delivered to the bankrupts by an as- 
sistant in the clerk's office. If the decree of 
discharge had been proper and regularly 
taken out, still the delivery of the certificates 
cannot follow instantly upon such decree. 
Several important steps are to be taken— 
1st, the clerk is to esamine and report to 
the court if the bankrupt has been regular 
in his proceedings and conformed to all the 
orders of the court; and what creditors 
dissent to a discharge; 2d, the official as- 
signee is to file his report, and 3d. the judge 
is to examine these papers and endorse his 
certificate on them. These being done, the 
clerk may deliver a certificate. [Act Aug. 
19. 1841, § 4, (5 Stat 440, c. 9.)] In the 
present case these documents were not sub- 
mitted to the court until Monday, (the certi- 
ficates having been delivered on Saturday 
preceding) and they are found essentially 
defective and have not been approved by the 
iudce The bankrupts are accordingly in 
possession of their certificates without due 
authority of law. 

I accordingly pronounce the decree of final 
discharge entered in these cases on the 19th 
Nov. last void, and order and decree that 
the same be revoked and vacated, and T 
further order that the bankrupts respectively 
deliver to the clerk's office on the 5th in- 
stant the certificates issued them on the 
19th of November last 
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In re AMORY and LEEDS. 

[Betts' Scr. BIi. 101.] 

District Court, S. D. New Yorli. 1843.^ 

Bankuuptct —Illegal Preferences asd Tuans- 
FEns— Act of 1841— -Discharge. 

[1. The receipt by certain creditors of an in- 
solvent partnership of money and otlier assets 
on a composition and compromise of their 
<;laims, and in full discharge thereof, is a pref- 
erence, within the prohibition of the bankrupt- 
cy act of August 19, 1841, % 3, (o Stat. 440, 
c Q,) when it appears that other creditors got 
nothing, and that the settlement was made 
after January 1, 1841,= and prior to the passage 
of the act, with the general authority and con- 
currence of both partners, though no particular 
acts are proved against one of them.] 



^[Aflarmed by circuit court In re Amory, 
Case No. 336c.] 
•[See note at end of case.) 
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[2. Similar settlements with certain creditors, 
to the exclusion of others, made after the act of 
1841 went into effect, are preferences, within 
the prohibition of that act.] 

[3. Preferences of certain creditors, to the 
exclusion of others, are not exempted from the 
prohibition of the bankruptcy act of 1841 be- 
cause obtained through the urgent demands of 
such creditors, or by means of threats to bring 
actions for their claims.] 

[4, A retiring partner of an insolvent firm 
to whom the other partners make payment in 
satisfaction of his interest in the partnership 
is not a creditor, within the meaning of the 
second proviso of the bankruptcy act of August 
19, 1841, § 2, (5 Stat. 440, c 9.)]» 

[5. Assignments and transfers of real estate 
and personal property by a bankrupt to his 
sister, who is not at the time a bona fide cred- 
itor, although fraudulent and void m law, are 
not a bar to the bankrupt's discharge, undpr 
the act of August 19, 1841, §§ 2, 4, (5 Stat. 
440, c. 9,) unless such frauds were committed 
after the passage of the act.]* 

[In bankruptcy. In the matter of Jonathan 
Amory and Henry H. Leeds. Certificates of 
discharge which had been taken out were 
heretofore vacated. Case No. 33Ga, Certain 
questions were referred to the circuit justice, 
who died without answering them, and they 
are now submitted by agreement to the dis- 
trict judge. Discharges denied.] 

Before BETTS, District Judge. 

The following points in this case, which 
were referred to THOiNEPSON, Circuit Jus- 
tice, who deceased without passing thereon, 
have been decided by BETTS, District 
Judge, at the request pf the counsel for both 
parties: 

First. If a debtor being insolvent since the 
1st of January, 1841, makes compromise 
arrangements with a part of his creditors, 
and then pays to them a portion of their 
debts or assigns them assets of his estate 
in satisfaction of the debts and thereby ex- 
hausts the whole of his estate, having cred- 
itors who have received no part of their 
debts, are such payments or assignments 
prohibited by the bankrupt act? 

Second. Does it vaiy the case if the same 
terms of compromise were offered to all of 
his creditors, by the insolvent at the time, 
and he was then able to fulfill the offer, or 
that the assets not accepted were subse- 
quently expended in his necessary support 
and management of the business of the es- 
tate, or that they had become wortliless 
from depreciation? 

Third. Is a bankrupt whose application is 
voluntary barred a discharge, if, being in- 
solvent, he by payment, assignment, or oth- 
! erwise after the 1st January, 1841, gives or 
secures a preference of one creditor over 
another on the urgency and importunity of 
such creditor, and does it vary the case if 
the creditor threatens to bring suit, such 
payment or assignment not being made un- 
der actual coercion of law? 
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I'ourtli. If on the dissolutioii of a copart- 
nei-sliip previous to January, 1841, and then 
actually insolvent, one partner retires and Is 
paid by the others a sum of money in sat- 
isfaction of his Interest in the partnership, 
(the remaining partners at the time con- 
templating the passage of a bankrupt law,) 
is such retiring partner a creditor, and such 
payment a preference within the meaning of 
the bankrupt law? 

Fifth. Does the conveyance of real estate 
by a party deeply in debt to another not be- 
ing a bona fide creditor or purchaser for 
valuable consideration— and which would be 
void as against creditors under the state 
law— the conveyance being made previous 
to the 1st January, 1841, and not in con- 
templation of the passage of any bankrupt 
law, bar the discharge of such debtor under 
the bankrupt act, his application being vol- 
untary? 

Sixth. Does It vary the case if such con- 
veyance is made in contemplation of bank- 
ruptcy? 

It appearing to the court iipon the proofs 
in the case that after the 1st of January, 
1841, and prior to the passage of the bank- 
nipt act, [of August 19, 1841, (5 Stat 440, 
c. 9,)] various creditors of the bankinipts, 
by the general concurrence and authority of 
both bankrupts, (but no particular acts of 
the bankrupt Amory in this behalf are 
proved,) received payments in money, and 
various other creditors by assignments and 
transfers of assets of the bankrupts of value, 
on a composition and compromise with the 
said creditors of their respective debts, and 
in full discharge and satisfaction thereof by 
such composition and part payment, and 
that numerous others then creditors of the 
bankrupt received no payment whatever on 
their respective debts then due. Wherefore 
it is considered by the court that such pay- 
ments and assignments, was giving and se- 
curing a preference to one creditor over an- 
other against the prohibition of the bank- 
rupt law. 

And it further appearing to the court that 
the bankrupts after the passage of the bank- 
rupt law, and after the same went into 
operation and effect, and in contemplation 
of bankruptcy, in like manner compounded 
and settled debts owing by them, by pay- 
ment thereof in part in cash to some cred- 
itors, and to others by assignments and 
transfers of assets of the bankrupts of value, 
for the purpose that the said debts on such 
composition and payment should be released 
and discharged to the said bankrupts, and 
that the same were thereupon released ac- 
cordingly, and that others, then creditors of 
the l)nnkrupts, received no payment what- 
ever on their debts then due, and that the 
bankrupts had not at the time means to make 
such payments equal to all their creditors. 
Wherefore it Is further considered by the 
court that such payments and assignments 
were made for the purjpose of giving such 
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particular cre<iltors a preference or priority 
over the general creditors of the said bank- 
rupts. 

And it is further considered by the court 
that preferential payments or assignments 
made by bankrupts to portions at their cred- 
itors are not exempted from the prohibition 
of the bankrupt law, because obtained 
through the urgent demands of such cred- 
itors, or by means of threats to bring actions 
therefor. 

It is further considered by the court that 
the assignment and payment of assets and 
funds by the bankrupts to the retiring part- 
ner previous to the 1st January, 1841, if 
made In contemplation of the passage of a 
bankrupt law is not a preference to one cred- 
itor over another within the meaning of 
the second proviso of the second section of 
the act 

It is therefore adjudged and decreed by the 
coiurt, that so much of the said objections 
and amended objections to the discharge of 
both the said bankrupts, as allege payments 
or assignments by way of preference as 
aforesaid, be allowed to the extent above 
particularized and specified, and no further; 
and it is further adjudged and decreed that 
such objections and amended objections si> 
allowed, are in law a bar to the discharge 
prayed for— and In respect to the bankrupt 
Jonathan Amory, it is further ordered that 
all the objections and amended objections to 
his discharge, imputing a wilfuU omission or 
refusal to conform to the requisites of the 
bankrupt act, and a fraudulent concealment 
of any of the effects or property of the said 
banlcrupt, be disallowed and overruled. 

And in respect to the bankrupt Henry H. 
Leeds, it appearing to the court that the 
various assignments and transfers of real 
estate and personal estate made by him to 
his sister Prances B. Koun, were all made 
prior to the passage of the bankrupt law, 
and it further appearing to the court upon 
the proofs that his said sister was not at the 
time of any of the said transfers and assign- 
ments a bona fide creditor of the said bank- 
rupt, it Is therefore considered by the court, 
that such transfers and assignments did not 
give or secure any preference or priority to 
one creditor over others of the bankrupt 
within the intent and meaning of the law, 
and is therefore no bar imder the second 
section of the act to the discharge prayed 
for. 

And it being considered by the court, that 
although such transfers or assignments under 
the proofs are void in law, and fraudulent 
as against creditors, yet frauds of that char- 
acter can legally bar the discharge of the 
bankrupt, only when committed posterior to 
the enactment of the bankrupt law; and it 
being further considered by the coiurt, that 
though upon the proofs it is made to appear 
that the bankrupt in and by such assign- 
ments and transfers placed- property In the 
hands of bis sister with intent fraudulently 
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to cover the same and enjoy the benefit 
himself, and ultimately to resume the full 
ownership thereof, yet that transactions 
fraudulent in themselves, consummated be- 
fore the passage of the bankrupt act, are 
not frauds within the meaning of the fourth 
section of the said act, which bar a dis- 
charge and certificate to a bankrupt. 

And it not appearing to the court that the 
said bankrupt has, since the passage of the 
said act, made any fraudulent transfers of 
property, or concealed his estate or property, 
or committed any other act of fraud in re- 
spect thereto or the proceedings imder the 
act, it is considered and adjudged by the 
court, that all the objections interposed to 
the discharge of the said Henry H. Leeds 
(other that the objections before specially 
allowed) be overruled and disallowed. 

No costs allowed to either party, 

[NOTE. The bankruptcy act of August 19, 
ISil, § 6, (5 Stat. 440, c. 9,) conferred jurisdic- 
tion in bankruptcy on the United States district 
courts, nnd provided that the district judge 
"may adjourn any point or question arising in 
any ease in bankruptcy, into the circuit court 
for the district, in his discretion, to be there 
heard and determined; and for this purpose 
the circuit court • • * shall * * * be deem- 
ed always open." 

[Section 2 provides "that all future payments, 
securities, conveyances or transfers of property, 
or agreements made or given by any bankrupt, 
in contemplation of banlcruptcy, and for tlie 
purpose of giving any creditor, indorser,^ surety, 
or other person, any preference or priority over 
tlie general creditors of such bankrupts; and all 
other payments, securities, conveyances, or 
transfers of property, or agreements made or 
given by such bankrupt in contemplation of 
banliruptcy, to any person or persons whatever, 
not being a bona fide creditor or purchaser, for 
a valuable consideration, without notice, shall 
be deemed utterly void, and a fraud upon this 
act; and the assignee under the bankruptcy 
shall be entitled to claim, sue for, recover and 
receive tbe same as part of the assets of the 
bankruptcy; and the person making such un- 
lawful preferences and payments shall receive 
no discharge xinder the provisions of this act." 

[The second proviso of section 2 declares that, 
if it shall appear to the court in the case of 
the bankruptcy proceedings that a voluntary 
bankrupt has subsequent to January 1, 1S41, or 
at any other time, in contemplation of the pas- 
sage of a bankrupt law, given any preference to 
one creditor over another, he shall not receive 
a discharge without the assent of a majority in 
interest of the creditors not so preferred. 

[Section 4 provides "that every bankrupt who 
shall bona fide surrender all his property, and 
rights of property, with the exception before 
mentioned, for the benefit of his creditors, and 
shall fully comply with and obey all the orders 
and directions which may from time to time be 
passed by the proper court, and shall otherwise 
conform to all the other requisitions of this act, 
shall (unless a majority in number and value of 
his creditors who have proved their debts shall 
file their written dissent thereto) be entitled to 
a full discharge from all his debts. ♦ * * And 
if any such bankrupt shall be guilty of any 
fraud, or willful concealment of his property or 
right of property, or shall have preferred any 
of his creditors contrary to the provisions of 
this act, or shall willfully omit or refuse to 
comply with any orders or directions of such 
court, or to conform to any other requisites of 
this act, * * * he shall not be entitled to any 
such discharge."] 
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In re ARIORY and LEKDS. 

[Betts' Ser. Bk. 113.] 

Circuit Court, S. D. New York. 1844.* 

Bankruptcy —Illegal Prefeuenoes and Tbans- 
PERS — Act op 1S41— Discharge. 

[1. The receipt by certain creditors of an in- 
solvent partnership of money and other assets 
of a composition and compromise of their 
claims, and in full discharge thereof, is a pref- 
erence, within the prohibition of the bankruptcy 
act of August 19, 1841, (5 Stat. 440, c. 9,) when 
it appears that other creditors got nothmg, and 
that the settlement was made after .January 1, 
ISil, and prior to and in contemplation of the 
passage of the act, with the general authority 
and concurrence of both partners, though no 
particular acts are proved against one of them. 
In re Amory and Leeds, Case No. 33ub, af- 
firmed.] 

[See In re Amory and Leeds, 336b, note.] 

[2. Similar settlements with certain creditors, 
to the exclusion of others, made after the act 
of 1841 went into efEect, are preferences, within 
the prohibition of that act. In re Amory and 
Leeds, Case No. 336b, affirmed.] 

[3. Preferences of certain creditors, to the <^- 
chision of others, are not exempt^ from the 
prohibition of the bankrupt act of 1841 because 
obtained through the urgent demands of such 
creditors, or by means of threats to bring acr 
tions for their claims. In re Amory and Leeds, 
Case No. 336b, affirmed.] 

[4. Such preferences are within the prohibi- 
tion of the law, although the bankrupt original- 
ly offered to compromise with all his creailors 
at a fixed and equal ratio; especially when 
the compromises actually obtained were not in 
a uniform ratio.] 

[In bankruptcy. In the matter of Jona- 
than Amory and Henry H. Leeds. Certifi- 
cates of discharge which had been taken out 
were vacated, (In re Amory and Leeds, Case 
No. 33Ga;) and discharges were thereafter re- 
fused, (Id., Case No. 336b.) The bankrupts 
appeal. Affii-med.] 

In the matter of Jonathan Amory and 
Henry H. Leeds, bankrupts. 

The court [below] denied the application 
for the discharges on the grounds— 

1st That the debtors as partners, after the 
1st of January, 1841, had compromised with 
certain of their creditors and obtained re- 
leases therefrom by paying part of their re- 
spective debts in cash, or by transfer of 
assets of the house equivalent to cash, while 
numerous other creditors were left unpaid 
in whole or part, thereby giving a prefer- 
en3e to a portion of the creditors of the 
house, in contravention of the bankrupt law. 

2d. That after the passage of the bank- 
rupt law, and after the same went into 
operation and effect, the bankrupts, in con- 
templation of bankruptcy, in like manner 
compounded and settled with certain of their 
creditors by payment in part, either in cash 
or by transfer of assets of the house, and 
obtained releases therefrom whilst other 
creditors were left unpaid, whereby prefer- 
ence was given to particular creditors, con- 

* [Affirming In re Amory, Case No. 336b.] 
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trary to tlie provisions of the bankrupt law. 

3d. Tlie court below further held, that giv- 
ing preference to particulars as aforesaid, by 
reason of the urgent and pressing demands 
of the creditors, or threats of bringing suit 
to recover their debts, did not exempt the 
act from the prohibition of the provisions 
of the law. 

I have reviewed the case on appeal, after 
the benefit of a full argument by the learned 
counsel, on the part of the petitioners and 
creditors, and am entirely satisfied that the 
conclusion at which the court below arrived, 
both as to the facts and law, are well found- 
ed, and the discharges are properly denied. 
That preferences were given to certain cred- 
itors by the banlcrupts in making payments 
by the way of compromise, after the 1st 
January, 1S41, after the passage of the law, 
and even after the same went into opera- 
tion, and when the house was hopelessly in- 
solvent, Is not denied. But It is supposed 
that the offer by the bankrupts to all of 
their creditors, as originally made, to put 
them on an equal footing In the general com- 
promise, if they would come In, accept the 
1S% per cent., and release their debts, takes 
the case out of the prohibition against the 
preferences in the law, as this offer was in 
the spirit of that law, and contemplated a 
distribution of the assets In conformity to, 
its provisions. But the answer is, the cred- 
itors were not bound to accept the compro- 
mise, and were at liberty to put themselves 
upon their legal rights, whatever they might 
be. The offer of compromise neither 
abridged these rights, as respects the bank- 
rupt law, nor conferred upon the debtors 
the privilege of controverting any of its pro- 
visions. The refusal of any one creditor 
loft both the creditor and debtor, as it re- 
spected their relative position and rights, the 
same as If no such compromise had been 
tendered. Any other conclusion would en- 
able the bankrupt either to force his cred- 
itors Into a compromise, or legalize any pref- 
erence he might choose to make to favored 
assenting creditors, though in contravention 
of the express inhibition of the bankrupt 
act. Again, the payments made In point of 
fact. In effecting the compromise by the 
bankrupts, varied as to the amount, accord- 
ing as arrangements could be made with each 
particular creditor — some leallzing more, 
some less, ranging, I believe, from 10 to 50 
per cent and some even at par; at all events, 
no uniform pro rata distribution of the as- 
sets was offered In compounding with the 
creditors. But apparently such per cent, ad- 
vanced or secured by transfer of assets as 
was exacted by the creditor before he would 
■consent to discharge his demand. 

I am also satisfied from the evidence In 
the case, that these preferences were made 
in favor of creditors who would consent to 
release their demands after 1st of Jan. 1841, 
and before the passing of the bankrupt law, 
in contemplation of the passing of that law. 



a threat having been held out by the bank- 
rupts of an intention to take the benefit of 
the same, if passed into a law, unless the 
creditors would close with their term of com- 
promise offered. These preferences, there- 
fore, thus given after the 1st of Jan. 1841, 
and also after the passage of said law, and 
its going into operation, were in contraven- 
tion of the express provisions of the 2d and 
4th sections, and are necessarily fatal to the 
application for the discharges. 

The court therefore deny the application 
for discharge in both cases, with costs. 



Case 13"o- 337. 

The AMOS C. BARSTOW. 

[8 Ben. 401.]» 

District Court, S. D. New York. March, 1876. 

Collision in Narragansett Bat— Steamer and 
Schooner — CnAXOE op Course by Sceooneh 
TO Avoid Another Schooner. 

1. A schooner was sunk by a collision with a 
propeller in Narrangansett bay. The schooner 
was beating np the bay, and tacked from the 
west shore and stood across on her port tack, 
vvhile on this tack she saw, as she alleged, 
that she was likely to come in collision with an- 
other schooner, which was holding her starboard 
tack, if both vessels kept their courses, where- 
upon she again taclied and came on the star- 
board tack, and shortly afterwards was struck 
by the propeller's stem, on her starboard side, 
near amidships. On behalf of the propeller It 
was alleged, that, as she was coining down the 
bay. she saw the schooner coming from the west 
shore and ported her helm to go under the 
schooner's stern, and had swnng off to star- 
board, when the schooner suddenly, and without 
notice or reason, came about on her starboard 
tack, when so near the propeller that she could 
not be avoided: Hrld, That the tacking of the 
schooner, on the evidence, was so short a time 
before the collision as not to leave room for tlie 
propeller, which had taken measures, by port- 
ing, to go under the schooner's stem, as she 
was going east, to change her course so as to 
get under the stem of the schooner as she was 
going west; 

2. That though such change of course by the 
schooner might not have been a fault, as re- 
spected the other schooner, which she was try- 
ing to avoid, that did not show that she was 
not in fault as respected the propeller; 

3. That, the steamer was not in fault in not 
slowing before the schooner changed her course; 
that she took proper measures in time to avoid 
the schooner and stopped and backed as soon 
as there was any apparent necessity for it; 
and that she was not chargeable with the conse- 
quences of the collision. 

[In admiralty. Libel by the Pennsylvania 
Railroad Company, owners of the schooner 
Wind, against the propeller Amos C. Bar- 
stow, for damages caused by collision. Libel 
dismissed, with costs.] 

Beebe, Wilcox & Hobbs, for libellants. 
R, D. Benedict and J. Sherwood, for claim- 
ants. 



^[Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.} 



AMOS C BARSTOW (Case No. 337) 

BLATCHFORB, District Judge. This is a 
libel filed by the Pennsylvania Railroad Com- 
pany as o-\vners of the schooner Wind, 
against the propeller Amos C. Barstow, to 
recover for the damages sustained by the 
libellants, by means of a collision which took 
place about 2 o'clock A. M. on the 17th of 
April, 1874, between the schooner and the 
propeller, in the western channel of Nar- 
ragunsett bay, between Conanicut island and 
the main land, not far above the south end 
of the island. The propeller was going down 
the bay and the schooner was beating up 
against the wind. Although the sky was ob- 
scured by clouds, and the stars were not vis- 
ible, it was not thick or foggy, and there 
was no difficulty in seeing the lights of ves- 
sels. Both the propeller and the schooner 
had their proper lights set and burning. 
While the propeller was up the bay from the 
schooner, and going down, the schooner, 
from being on her starboard tack, heading to 
the western shore, came about under the 
western shore to her port tack and stood 
over towards the eastward. The wmd was 
about north-east and the schooners course 
was about east-south-east The channel 
there is from a mile and a quarter to a mile 
and a half wide. 

The libel alleges, that, when the schooner 
had just filled away on such port tack, she 
saw the propeller's lights, bow and stern 
and green lights, to the northward and east- 
ward, up the channel; that, after the schoon- 
er had kept on such port tack for a short 
distance, she saw that she was likely to col- 
lide with another schooner which was on the 
starboard tack, if both kept their courses; 
that she then tacked and came on to the 
starboard tack; that, when she commenced 
to make such last tack, the propeller was 
more than a quarter of a mUe to the east- 
ward and northward of the schooner, and 
at a long distance from her course; that 
the propeller had not changed her course 
when the schooner came about, but, just as 
the schooner was filling away on such star- 
board tack, it was discovered that the steam- 
er had ported and was rapidly closing in on 
the schooner and her course; that the pro- 
peller came on, still swinging at a rapid rate, 
until very close to the schooner, when her 
machinery stopped working but her head- 
way was still rapid: and that, when it was 
seen that the propeller was evidently com- 
ing into the schooner, and In order, if pos- 
sible, to make the blow a glancing one, the 
wheel of the schooner was kept hard-a-star- 
board, and the swing was kept up until she 
was struck by the propeller heavily, head on, 
at about amidships, cutting into her and caus- 
ing her to sink. The libel alleges, as faults 
on the part of the propeller, causing the col- 
lision, that she did not have a proper look- 
out; that she did not keep on her course 
instead of porting, or, if any change was 
necessary, did not starboard instead of port- 
ing; that she did not starboard after she 
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had ported, when she found that the schoon- 
er was standing In shore; that she did not 
take the proper measures in time to avoid 
the schooner; and that she did not stop and 
back in time to avoid the schooner. 

The answer alleges, that, after the pro- 
peller, in going down the western channel, 
had passed Dutch island, she discovered a 
number of schooners and small sailing ves- 
sels, most of them on the eastwardly side 
of the channel, on their course up the bay, 
on the starboard tack, sh.owing green lights, 
and also discovered the libellants' schooner 
on her starboard tack, on the westerly side 
of the channel, showing a green light, and, 
soon thereafter, nearing the west side, 
changing to the port tack, shutting in the 
green light and sh.owing a red light; that 
the course of the propeller was then south 
by west; that she was not on the easterly 
side, but near the middle of *tlie channel, 
and was making her way to the leeward of 
the said schooners and small sailing ves- 
sels, which were on th.e starboard tack, 
having ample room and time to pass ahead 
of them; that the movements of the libel- 
lants' schooner were closely watched by 
those on board of the propeller, and, ob- 
serving her progress from the westerly sid6 
on her port tack last mentioned, it was de- 
termined to keep to the starboard, so as to 
pass under her stern; that, accordingly, as 
the schooner was nearing the centre of 
the channel, on her port tack last menUoned. 
the wheel of the propeller was put hard 
to port, and her course changed from south 
by west to west-south-west; that, if the 
schooner had stood her tack out, or kept on 
her course, as she was bound to do, the 
propeller would have passed well under the 
stern of the schooner and no danger of 
collision would have been incurred; that, 
thereafter, and when the schooner, on her 
port tack, had reached a point about 400 
or 500 feet ahead of the propeller, and one 
or two points off the port bow of the pro- 
peller, she suddenly, without any apparent 
reason, and without giving any signal, hav- 
ing ample room to proceed on her eom'se, 
came about with great rapidity, changing 
her course and her tack, shutting in her 
red light, and showing her green light to 
the propeller; that, immediately, seeing this 
unexpected change of the course of the 
schooner, orders were promptly given on 
board of the propeller, and promptly exe- 
cuted, to slow, stop and back her; and that 
the collision was caused wholly by the neg- 
ligence and unseamanlike conduct of thosp- 
on board of the schooner, in not keeping 
on her course and standing out her port 
tack, and, if there was any fear of collision 
with the other schooner, in not giving way 
instead of going about, in not porting hm- 
helm, after she had made her last tack, in- 
stead of putting her helm hard to starboard, 
and in not showing a lighted torch or giving 
any signal, by lights or otherwise, of her 
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Intention to change her tack, in time to 
enable those on board of tb.e propeller to 
understand her proposed movements. 

The libel admits that the schooner changed 
her comrse in the presence of the propeller, 
and -went from her port tack to her star- 
board tack, after she had seen the lights of 
tb.e propeller, and knew that that vessel was 
a steamer coming down the channel. But 
the libel alleges, that, when the schooder 
commenced to make such starboard tack, 
the propeller was a long distance from the 
com'se of the schooner, and had not yet 
ported to go under the stern of the schoon- 
er. This allegation is not borne out by the 
evidence. It Is clearly estaoiished, that the 
red light of the schooner was seen from the 
propeller wh.en the schooner was well over 
to the western shore, and that the propeller 
then properly discharged her duty of tak- 
ing measures to avoid the schooner, by port- 
ing her helm, so as to pass under the stern 
of the schooner. She did this some time 
before the schooner loft her port tack. She 
would have passed safely under the stern 
of the schooner, if the schooner had not 
suddenly changed her course, and thrust 
herself on the course of the propeller. It 
is impossible to see any fault in the propeller 
in any of the particulars alleged in the libel. 
Her lookout was adequate, because those in 
her pilot house saw the schooner's red light 
in ample season, and watched it, and took 
timely measures to avoid the schooner. It 
was proper for tb.e propeller to port and go 
under the schooner's stern. It would have 
been imprudent for her to attempt to cross 
the bows of the schooner. She was on a 
swing to starboard, by porting, when she 
discovered that the schooner had starboard- 
ed; and, if it were an error of judgment 
for the propeller not then to starboard, 
wb.icn is not established, such error, in an 
exigency caused by the sudden movement 
of the schooner, cannot be imputed as a 
fault The propeller did take proper meas- 
ures in time to avoid the schooner, and she 
stopped and backed as soon as there was 
any apparent necessity for her doing so. 
This disposes of all the allegations of fault, 
contained in the libel. It was not incum- 
bent on the propeller to diminish her usual 
speed until she saw that the schooner had 
changed her course. 

The schooner may not have been in fault 
as against the other schooner, which it is 
alleged she was attempting to avoid; but 
that does not show she was not in fault 
as against the propeller, although engaged 
in discharging a duty she was bound to 
discharge towards such other schooner. She 
gave the propeller no signal, by a lighted 
torch or otherwise, when she was about to 
change her course suddenly, before she had 
run out her tack; and, even if, at the last 
moment, she could not avoid the other 
schooner by porting, but was obliged to 
starboard, it Is entirely clear that she could 



equally have avoided the other schooner, if 
she had ported when fm:ther away from 
such other schooner. When on her previ- 
ous starboard tack she knew that such oth- 
er schooner was following her on that tact, 
and that it would be her duty, on tb.e port 
tack, to avoid such other schooner. The 
libel is dismissed, with costs. 



Case No. 3S8. 

AMOSKEAG MANUF'G GO. et al. v. The 
JOHN ADAMS. 

[1 Cliff. 404;' 17 Leg. Int. 412.] 

Circuit Court, D. Massachusetts. May Term, 

1860. 

Collision— Vessel at Pier — Foo — Inevitable 
Accident — Strength of the Moored Vessel. 

1. Passengers cannot he regarded as lookouts 
in any sense known to the maritime law, cer- 
tainly not unless specially designated by the mas- 
ter for such purpose. 

[Cited in Killam v. The Erie, Case No. 7,765; 
The Ancon, Id. 348.] 

2. WTien a vessel shown to have been prop- 
erly moored in a proper place is run into by a 
steamer crossing a harbor, the burden is on the 
steamer to show either that she -was without 
fault, or that the disaster was the result of 
fault on the part of the moored vessel. 

[Cited in The Russia, Case No. 12.168; The 
Clara, Id. 2,788; The Hansa, Id. 6,037; 
The Free State, Id. 5,090; The Lady Frank- 
lin, Id. 7,984; The Virginia Ehrman, 97 U. 
S. 315: Guibert v. The George Bell, Case 
No. 5.80G5 The James Bowen, Id. 7,192; 
The City of Lynn, 11 Fed. 340; The Rock- 
away, 19 Fed. 451; The Echo, Id. 454; 
The Ogemaw, 32 Fed. 921.] 

3. Inevitable accident under such circum- 
stances cannot be presumed, especially when the 
occurrence was in the daytime; but it must be 
clearly proved by the party setting it up, unless 
the fact appears from the testimony on the 
other side. 

[Cited in the Russia. Case No. 12.168; The 
Clara, Id. 2,788: The Deer, U. 3,737; The 
Hansa, Id. 6,037; The Virginia Ehrman, 
97 U. S. 315; The City of Lynn, 11 Fed. 
340; The Echo, 19 Fed. 454; The Ogemaw, 
32 Fed. 921.] 

4. Ferry-boats, in crossing harbors of com- 
mercial ports in a fog, or in the night, should 
proceed with ;?reat caution. 

[Cited in Guibert v. The George Bell. Case 

No. 5.856; The Bockaway, 25 Fed. 776.] 
[See The Ophelia, 44 Fed. 941.] 

5. The owners of a vessel properly moored at 
a wharf are not bound to keep a watch on board. 

0. Where a leak occasioned by an injury re- 
ceived by a vessel moored at a wharf had dam- 
aged the cargo because the leak was not discov- 
ered for some time after the accident, but where 
it at the same time appeared that two examina- 
tions of the injured vessel were made subse- 
quent to the collision, and no indications of any 
injury below water could be discovered, ft^/d, 
that the damage to the cargo was not the result 
of negligence upon the part of those in charge 
of the injured vessel. 

7. In case of a collision between a moving 
steamer and a vessel moored at a wharf, in 

'[Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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which the latter was injure<l. it is no derence 
to say that the damage would lyive been less 
if the vessel had been more strongly built. 
[Cited in The Beer, Case No. 3,737.] 

[In admiralty. Libel in rem by the Amos- 
keag Manufacturing Company, owners of the 
ship Aldanah, against the ferry boat John 
Adams, for damages caused by collision. De- 
cree for libellants.] 

The libel was filed in the district court 
on the 12th of February, 1839, but on the 
17th of April, 1860, It was transfeired to this 
court, pursuant to the act of the 3d of March, 
1821, because the district j^dge was so con- 
cerned in interest as to render it improper 
for him, in his opinion, to sit in the trial of 
the cause. The facts were these: On the 
19th of Janujiry, 1859, the ship Aldanah ar- 
rived at Boston from New Orleans, with a 
cargo of cotton, and on the 20th was moored 
in the harbor of Boston, at a place called Bat- 
tery wharf. The steamer John Adams, in at- 
tempting to pass across the harbor from the 
eastern side to a slip or dock southerly of the 
place where the ship lay, ran into the stern 
of the ship, striking her stem-post, opening 
the wood ends of the vessel, and caused her 
to leak, and thereby injured a part of the 
cotton, the property of libellants. The John 
Adams was a ferry-boat and was at tbe time 
on her usual trip across the harbor. The re- 
spondent set up as a defence that the col- 
lision was the result of inevitable accident, 
and alleged that the steamer, in attempting 
to cross the harbor, was carried against the 
fibip by tlie tide. In a dense fog, which shut 
down on the water when the steamer was 
about half-way across the harbor. They also 
aUeged that, when the fog became too dense 
to pi-oceed with safety, orders were given to 
filow, and finally to stop; that while thus 
stopping the steamer was mid-channel and 
exposed to a strong flood-tide which carried 
her from her course. After waiting for a 
time, and no change in the condition of the 
atmosphere taking place, the whistle was 
sounded, and, as a measure of safety to the 
steamer and other vessels, she was moved 
slowly for a brief period, then the wheels 
were reversed, and when in this condition 
the collision occurred. The respondents 
averred that such was the condition of the 
weather that no precaution on their part 
could have prevented a collision, even if the 
steamer had been moving by the tide alone. 
There was considerable testimony introduced 
tending to show that the ship's stem-post 
was not properly fastened, and that if it had 
been as strong as usual the ship would not 
have sprung aleak on account of the blow. 

D. Thaxter, for libellants, cited New York 
& V. S. S. Co. V. Calderwood, 19 How. [60 U. 
S.] 241; The Bay State, [Case No. 1,148,] 18 
How. [59 U. S.] 89; The St. Louis and The 
A. Rossiter, [Case No. 17,147;] XJre v. Coff- 
man. 19 How. [60 TJ. S.] 56; The Juliet 
Erskine, 6 Notes of Oas. 633; Netherland 
Steamboat Co. v. Styles, 40 Eng. Law & Eq. 
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19; 1 Pars. Mar. Law, 201-211; The Loch- 
Ubo, 3 W. Rob. Adm. 310. 

J. W. Hubbard, for claimants, cited The 
Virgil, 2 W. Rob. Adm. 201; The Buropa, 2 
Eng. Law & Eq. 557; The Bolina, 3 Notes of 
Oas. 208; The Ebenezer, 2 W. Rob. Adm. 
206; The Neptune, [Case No. 10,120.] 

CLIFFORD, Circuit Justice. Inevitable 
accident is the main ground of defence as- 
sumed by the respondents. They do not con- 
trovert the fact that the collision occurred at 
the time and place and substantially in the 
manner as alleged in the libel. It took place 
between eight and nine o'clodi in the morn- 
ing of the 20th of January, 1859, while the 
ship was lying at the wharf. She had ar- 
rived the day previous from New Orlejins, 
and the evidence is fuU to the point that sbo 
was properly moored, \mder the direction of 
the wharfinger, at a wharf where vessels of 
that description and all dasses of vessels 
were accustomed to be moored. According 
to the testimony of the wharfinger, she was 
moored in the usual method at the end of 
.what Is called the middle pier of the wharC, 
with head-fasts and stem-fasts and wllh 
good ranging-fasts each way, and the mate 
testifies that she had a hawser acrotis the 
dock. Her stem, as she lay, headed nonh- 
erly, and her stern was towards the fecry 
slip. Two barks were moored at the pier 
next south of the ship and between her and 
the slip where the steamer was accustomed 
to land. One was outside of the other, i\n I 
the jib-boom of the outer bark was partly 
over the stem of the ship, extending inside 
of the centre. Her boat was suspended by 
tackles on a level with the jii>-boom, and the 
force of the collision was such that it was 
stove and broken in two pieces, so that one 
half was left hanging from one tackle, and 
the other half from the other. As described 
by the wharfinger, the pier at which the ship 
was moored projects some fifteen or twenty 
feet beyond where the two barks lay. lis 
width is about one hundred and thirty feet, 
and it is about the same distance from the 
southerly corner of the southerly pier to the 
ferry slip. When the collision occurred the 
ship was lying in a line with the cap-sill of 
the wharf, and extended some fifteen or 
twenty feet beyond the comer of the pier 
to which she was fastened. She registered 
ten hundred and forty-seven tons, and was 
one hundred and seventy-three feet long. 
Ships of all sizes have been moored at that 
wharf for a period of fifteen or twenty 
years, without any accident having occurred, 
and the wharfinger says he considers it one 
of the safest berths In the harbor. At the 
time the collision occurred the mate of the 
ship was standing on her port rail, and the 
blow was so severe that he was knocked off 
the rail by the concussion. Both the master 
and the mate lived on board, but the former 
was temporarily absent at the time of the 
disaster. He returned, however, before the 
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steamer left the stream, and Immediately ex- 
amined the ship to ascertain what damage 
had been done. Her bulwarks on the star- 
board side, about six feet from the stern, 
were stove for the distance of eight feet, 
exhibiting the appearance as if the timbers 
striking the vessel had hit her endwise. 
Pieces of wood from the steamer were left 
sticking in the broken parts of the bulwarks 
of the ship. The bulwarks were constructed 
of white-pine, and were ceiled inside with 
three-incli hard-pine planks. One of the 
hard-pine planks was broken, and so also 
was one of the wheel-ropes. It was a two 
4ind a quarter inch rope not lashed at all, 
and was broken near the middle. Damage 
was also done to the rudder, which was 
made of oak. Abreast the twenty-two foot 
mark it had a large scar on the starboard 
comer of the after part, an inch deep, and 
one or more of the braces also were started. 
It was not far from flight o'clock in the 
morning when the steamer started from her 
slip on the eastern side. As alleged in the 
answer she was a ferry-boat, and had on 
board two teams and some fifty passengers 
to be transported across the harbor to the 
main part of the city. Prior to her starting 
there was considerable fog on the western 
side of the stream, but, as it did not rest on 
the water, by six or eight feet, the hulls of 
vessels and other objects on the opposite 
side were plainly visible. Under these cir- 
cumstances, the master of the steamer ' 
thought it prudent to make the trip without i 
■consulting the superintendent He accord- | 
Ingly gave the order to start, and when the 
steamer had proceeded about one quarter of 
the way across, the fog shut down, fii-st on 
the western and then on the eastern side, 
and became so very dense, as the master 
snys, that he lost the sight of both shores. 
Orders were then given to slow, and the 
steamer proceeded as slow, according to the 
testimony of the engineer, as she could be 
worked under steam and have her wheels 
pass their centres. When about half-way 
across, the master says he gave the signal 
to stop, and then to reverse the wheels, and 
tile orders were obeyed so as to stop the 
boat That course was adopted in the hope 
that tliere would be a change in the weather, 
and with a view to ascertain the true posi- 
tion of the steamer. For that purpose the 
steamer remained stationary some three or 
four minutes, but, finding that the weather 
was not Improving, the master directed her 
to be started again under a slow bell; but 
after the engine had made some three or 
four revolutions, the signal was again given 
by the master to stop. He then stepped two 
or three feet to the forward part of the 
pilot-house to ascertain whether he could 
soi» any object that woidd enable him to de- 
termine where he was, but could not; and 
accordingly gave the signal to reverse. At 
that moment the passengers began to move 
from the forward to the after part of the 



boat, and before there was time for the en- 
gine to make one revolution imder his last 
order the collision occurred. During all this 
time the master was in the pilot-house at 
an elevation of twenty-eight feet above the 
water-line of the vessel, and he admits that 
he could not see the water at all, and that 
he could only see the "glimmer" of men 
stjinding on the fonvard part of the steamer. 
Her ■\\hole company consisted of five men, 
to wit, the master, one engineer, one fir-i- 
man, and two deck hands. One of the dock 
hands was stationed forward, but the other 
Ijvas aft, and the master says the former was 
at his post and was tlie lookout for tho 
steamer. But it does not appear that the 
master made any Inquiries of him during 
the passage, or that the lookout made any 
comnmuication to the master or any othc 
person in charge of the vessel. 

Many of the passengers, as Is usual in such 
cases, were standing on the forward part of 
the deck, and it is insisted by the respond- 
ents that they were looking out and that 
their testimony shows that every reasonable 
precaution was taken to avoid a collision. 
Much conflict exists in the testimony, es- 
pecially as to the distance tiiat objects could 
be seen during the last half of the passage, 
and as to the speed of the steamer at the 
time of the disaster. Several witnesses ex- 
amined by the respondents express the opin- 
ion that the ship could not be seen at the 
distance of more than ten or twelve feet as 
.the steamer approached the western shore. 
On the other hand, about an equal number 
examined by the libeUants testify that she 
could be seen at the distance of from one to 
two hundred feet John F. Randall, the 
mate of the outer bark, says he saw the 
steamer come in collision with the ship while 
he was walking fore and aft on the quarter- 
deck of the bark, and he says when he first 
saw her she was from one hundred to one 
hundred and twenty feet from the place 
where he was standing. She was seen also 
as she approached by one of the stevedores 
on board the ship. At first he thought she 
was making her right course for the slip, 
which proved to be a mistake. He is unable 
to state the distance, but says she seemed to 
be far enough off to make her right course 
to the dock. When the master of the ship 
returned, the steamer was still in the stream, 
and he says he saw her when she was two 
hundred feet distant from the place of col- 
lision. His statement is substantially con- 
firmed by the mate, who says he could see 
her at a distance of a hundred and fifty feet; 
and the carpenter of the ship testifies that 
the fog was not so dense at any time but 
that he could see the length of the ship, and 
he affirms that he saw the steamer at the 
time she was backing out when she was a 
hundred feet distant, and then turned away 
and went aft One witness of experience 
also, who was on board the steamer, confirms 
these statements. He says he saw the ship 
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as they approached when she was one hun- 
dred and forty feet distant, and that he 
hailed the steersman of the boat as soon as 
he saw her. To the same effect also is the 
testimony of the principal stevedore who 
was on hoard the ship engaged in dischar- 
ging; cargo. He says he could see as far 
as fifty yards, though he admits it was foggy. 
Opposed to these statements is the testi- 
mony of the master of the steamer, the deck- 
hand who wns forward, and some five or six 
of the passengers, who express the opinion 
that objects could not he seen at a greater 
distance than from ten to twenty feet. One 
theory may be suggested which perhaps may 
reconcile the testimony of the witnesses. 
Those examined by the respondents did not 
see the ship until they were close to her, 
and consequently they are of the opinion 
that she could not have been seen at any 
greater distance. On the other hand, the 
witnesses for the libellants saw her at the 
respective distances mentioned in their testi- 
mony, and therefore they know that she 
could be seen at that distance; or, in other 
words, one class of the witnesses speak from 
knowledge, while the other class but give 
then* opinions. At all events, I am of the 
opinion, after a careful review of the ev- 
idence, that the density of the fog was not 
"such that the collision might not have been 
prevented if the lookout of the steamer had 
performed his duty. 

Very little reliance can be placed upon a 
crowd of passengers as a substitute for a 
competent lookout in such an emergency. 
They are generally eager to reach the oppo- 
site shore, and oftentimes by their unreason- 
able complaints induce those in charge of the 
vessel to adopt rash and dangerous experi- 
ments. Passengers, in point of fact, cannot 
be regarded as lookouts in any sense known 
to the maritime law, certainly not unless 
they are specially designated by the master 
for that purpose. Lookouts are usually and 
properly selected from the persons belonging 
to the vessel, and they must be persons of 
suitable experience, and continue constantly 
subject to the command of the master. Ev- 
ery steamboat travelling in the thorough- 
fares of commerce ought to have a trust- 
worthy and constant lookout besides the 
wheelsman, for the reason that it is impossi- 
ble for him to steer the vessel and keep the 
proper watch, especially when his position is 
so elevated that either fog or mist may pre- 
vent him from seeing the water. The Gen- 
esee Chief, 12 How. [53 TJ. S.] 4G3. Steam- 
ers thus navigating must have constant and 
vigilant lookouts stationed in proper places 
on the vessel, and charged with the duty for 
which lookouts are required, and they must 
be actually employed in the performance of 
the duty to which they are assigned. Cham- 
berlain V. Ward, 21 How. [62 U. S.] 570. 
According to his own statement, the lookout 
in this case did not see the ship until the 
steamer was within five or six feet of her. 
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He says he was standing on the bow of the 
boat some ten feet from tho edge, and seven 
or eight feet inside of the chain, and he afiirms 
that he was carefully attending to his duty. 
But the statement is incredible, if he was 
competent for the place. Whether his fail- 
ure to perform the duty required of a look- 
out arose from his incompetency or from in- 
attention is whoUy immaterial in the present 
inquiry, as in either event the owners of the 
steamer are responsible for the consequences. 
Looking at the whole evidence, there is 
much reason also to conclude that the mass- 
ter was less cautious than he ought to have 
been in the emergency in which he was 
placed. From his own testimony it is quite 
obvious that he had lost the bearings of the 
steamer on the western side, and was in 
great uncertainty as to his real position. 
Assume that what he states is true, that he 
could not discern objects on the deck, or see 
the water at all, and then it follows that he 
had no means of knowing whether the look- 
out was attending to his duty or whether he 
was he was at his post. After he had stop- 
ped his boat In the first instance, he spoke 
to the engineer, and remarked that he could 
not see anything, and was going ahead un- 
der a slow bell. His second order to stop 
was too late, and the order to back on that 
occasion was not given till the moment when 
the passengers began to run from the bow 
of the boat. Some of them had then seen the 
ship, and one of them had hailed the steers- 
man of the steamer. All of these occur- 
rences must have taken place in the presence 
and hearing of the lookout, if he was at his 
post, and yet there was no hail from hira, 
and he now affirms that he did not see the 
ship until the steamer was "just about strik- 
ing her." Taking his own account of the 
transaction, it is impossible to resist the 
conclusion that he was incompetent for the 
place or inattentive to his duty. Having 
come to this conclusion, one or two remarks as 
to the speed of the steamer will be sufficient. 
On this point also there is much conflict in the 
testimony. Several witnesses called by the 
respondents testify that she was not going 
faster than at the rate of a mile an hour, 
and the engineer affirms that she was mov- 
ing as slow as she could under steam. But 
several very competent witnesses examined 
by the libellants express the opinion that her 
speed was at the rate of four knots per hour, 
and the circumstances attending the disaster 
go very far to confirm their statements. 
She first hit the ship, staving her bulwarks, 
scarring the rudder, and breaking one of the 
wheel-ropes, and then passed to the bark, 
lying partly inside of the ship, and stove her 
boat, cutting it in two pieces. Had her 
speed been reduced to the rate of a mile an 
hour, it is scarcely possible that such conse- 
quences would have flowed from the collision. 
Without entering more into detail, I am of 
the opinion that the steamer cannot be ex- 
cused upon the ground of inevitable acci- 
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dent, and the evidence falls so far short of 
establishing that defence, that it is hardly- 
necessary to enter into any extended consid- 
eration of the law upon that subject In- 
evitable accident, in the absolute and strict 
sense of the term, says Dr. Lushington, in 
the case of The Europa, 2 Eng. Law & Eq. 
55D, very seldom talces place. According to 
his view, the word "inevitable" must be con- 
sidered an a relative term, and must be con- 
strued, not absolutely, but reasonably, with 
regard to the circumstances of each partic- 
ular case. In a case where there was no evi- 
dence to establish a prima facie presumption 
of negligence or want of seamanship, and 
the party proceeded against had alleged in- 
evitable accident, he held that the burden 
was not on the respondent to prove it, but 
that the party seeking indemnification must 
prove that the other party was to blame. 
The Bolina, 3 Notes of Cas. 208. That ques- 
tion, however, came up again in the case of 
The Lochlibo, 3 W. Bob. Adm. 318, before the 
same learned judge. On this last occasion, 
after defining the term "inevitable accident" 
as meaning a collision which occurs when 
both parties have endeavored by every means 
in their power, with due care and caution, 
and a proper display of nautical skill, to pre- 
vent the accident, he held it to be clear that 
prima facie the onus probandl was on the 
owners of the moving vessel, and that they 
were bound to establish by credible evidence 
that their vessel was not to blame at all, or 
that the blame rested solely with the pilot 
who was on board, in which case the owners 
would be exonerated from all responsibility. 
It was held by the supreme court, in the case 
of New York & V. S. S. Co. v. Calderwood, 
19 How. [GO U. S.] 246, that neither rain, nor 
the darkness of the night, nor the absence 
of a light from a barge or sailing-vessel, nor 
the fact that the steamer was well manned 
and furnished and conducted with caution, 
will excuse the steamer for coming in col- 
lision with the barge or sailing-vessel where 
the barge or sailing-vessel is at anchor, or 
sailing in a thorouglifare out of the usual 
trade of the steamer. Mr. Parsons lays down 
the rule, that If a ship at anchor and one in 
motion come into collision, the presumption 
is that it is the fault of the ship in motion, 
unless the anchored vessel was where she 
should not have been. 1 Pars. Mar. Law, 
201. If a vessel anchor in an improper place, 
she must take the consequences tliat fairly 
result from her own improper act. Strout 
v. Foster, 1 How. [42 IT. S.] 89; The Scioto, 
[Case No. 12,508.] But whether she be in a 
proper place or not, and whether properly or 
Improperly anchored, the other vessel must 
avoid her if it be reasonably practicable and 
consistent witli her own safety. I\jiowlton 
V. Sanford, 32 Me. 148; The Batavier, 40 
Eng. Law & Eq. 25. All the evidence in this 
case shows that the ship was moored in a 
proper place, and that she was as helpless in 
her condition at the time of the accident as 



the wharf to which she was fastened. Be- 
yond question it is incumbent upon the libel- 
lants to show that their vessel was In a 
proper place, and that the collision occurred; 
but after those facts are shown, I hold that 
tlie burden of proof is upon the respondents,, 
either to show that their vessel was without 
fault, or that the disaster was the result of 
fault on the part of the complaining party. 
Inevitable accident, under such circumstances, 
cannot be presumed, especially when the oc- 
cm*rence was in the daytime, but must be 
clearly proved by the party setting up that 
defence, imless the fact appears from the evi- 
dence introduced by the libellants to make 
out their case. Perry-boats in crossing the 
harbor of a commercial port, either in a 
dense fog in the daytime or in the darkness 
of the night, ought to proceed with great cir- 
cumspection and caution; and when those 
in charge of them have lost the bearings of 
the vessel, and do not know that the way is 
dear, they should stop, and if necessary come 
to anchor, and if, contrary to these sug- 
gestions, they rashly advance, the owners 
must stand the consequences; as in that state 
of the case the mere excuse that they could 
not see or did not linow where they were will 
afford no justification for a collision. Three 
or four knots an hour was too fast under the 
circumstances of this case, especially if it be 
assumed that the fog was so dense that a 
large ship moored at the wharf could not be 
seen at the distance of more than ten or 
twenty feet Vessels in motion for the pur- 
pose of crossing a narrow channel dividing 
a commercial port are under the strongest 
obligations to keep out of the way of those 
properly moored at the wharves; and if in 
any given case they cannot accomplish that 
duty in any other way than by returning 
temporarily to the position from which they 
started, and that expedient is safe and rea- 
sonably practicable, they are boimd so to do 
in order to prevent a collision. Dr. Lushing- 
ton said, in the case of The Juliet Ersliine, 
6 Notes of Cas. G33, that he was not com- 
petent to say what was a proper quantity 
of salt in the case l>efore him, or what was 
not; but he was competent to form the ophi- 
ion that if, on a dark night, the vessel was 
proceeding at such a rate that those on her 
deck had not sufficient command over her so 
as to avoid all reasonable chance of accident, 
then that was too expeditious a rate, because 
it is the duty of those who navigate the com- 
mercial marine of the country to take care 
that they do not for the sake of expedition, 
injure the property of other people. That 
principle was again affirmed in the case of 
The Batavier, 40 Eng. Law & Eq. 25. Sir 
John Patteson said in that case that at what- 
ever rate the steamer was going, if going at 
such a rate as made it dangerous to any craft 
which she ought to have seen and might have 
seen, she had no right to go at that rate. At 
all events, she was bound to stop if It was 
necessary to do so, in order to prevent dam- 
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age being done to the craft in the river. No 
doubt the passengers in this case were im- 
patient at the delay, but it is a mistalce to 
suppose that the steamer was compelled to 
advance at the hazard of a collision. She 
had stopped once for three or four minutes, 
and might have stopped again without diffi- 
culty, or if it had been absolutely necessary 
she might have returned to the slip on the 
«astem side. 

It is insisted by the respondents, in the sec- 
ond place, that the ship under the circum- 
stances should have kept a watch, and that 
those in charge of her were in fault in not 
giving a signal to warn the steamer of her 
clanger as she approached where the ship lay. 
No authority is cited in support of the propo- 
sition, and it is believed that none can be 
found where a vessel properly moored at a 
wharf, out of the usual track of a colliding 
steamer, has been held to be in fault because 
«he failed to give a signal in the daytime to 
warn, off the steamer as she approached. 
Some attempt was made to prove that the 
usage of the port required it, but every wit- 
ness who was examined upon the subject 
denied all Imowledge of any such usage. 
Owners frequently find it necessary to moor 
their vessels at the wharf for a considerable 
time when the vessel is waiting for employ- 
i'.ient, or when she is the subject of legal con- 
troversy, and to require the owners to keep 
11 watch when the vessel is thus unemployed 
woxild be to expose them to an unnecessary 
and useless expense. Those in charge of the 
ship in this case knew that she was entirely 
out of the usual track of the steamer, and 
had no more reason to expect that the 
■steamer would collide with their vessel until 
it was too late to give any signal, than the 
proprietors of the wharf had that the steamer 
would ran against the pier to which the ship 
was fastened. She had her usual highway 
before her free and imobstructed, and it was 
her duty to keep in it, or at least to keep out 
■of the way of vessels properly moored at the 
wharf; and clearly she had no right to com- 
plain that a ship lying entirely out of her 
pathway did not keep a watch to admonish 
those in charge of her to perform their ob- 
ligations. UnnecGSsary burdens or useless re- 
strictions are not imposed by the rules of the 
maritime law. Such rules are founded in 
reason, and only require parties so to con- 
■duct themselves in the enjoyment of their 
own rights as not to injure the rights of 
■other persons. Absence of a light from a 
barge or sailing-vessel in the night-time will 
not in general excuse a steamer from coming 
in collision with such barge or sailing-vessel, 
If the latter is at anchor out of the usual 
track of the steam-vessel; and if not, it is 
-difficult to see any reason why a vessel prop- 
erly moored at a wharf where she does not 
in any respect encumber the pathway of 
commerce, or in any manner impede, ob- 
struct, or hinder the passage of other vessels, 
should be required in the daytime to keep 
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a watch. Such a requirement as the one in- 
volved in the proposition wotild impose an 
unnecessary burden on the owners of vessels, 
and in the absence of any proof of usage in 
the port, or of any decided case to support 
the proposition, it must be overruled. 

In the third place, it Is insisted by the 
respondents that the master of the ship was 
guilty of gross negligence In not sounding 
her pumps immediately after the collision, 
and in not discovering the leak at an earlier 
moment. It is admitted by the libe:iants that 
the leak was not discovered until the next 
morning after the collision, and they do not 
controvert the fact that the vessel at that 
time had made ten feet of water, or that she 
was then drawing three feet more than she 
drew the day previous. But they deny that 
there was any negligence on the part of 
those in charge of the ship in not making the 
discovery earlier. She was a tight ship, and 
had always been so since she was built Ac- 
cording to the testimony of the mate, the 
pumps suck at fifteen or sixteen inches, and 
they had been sounded about a half an hour 
before the collision, when she had eleven 
inches of water. They were also sounded 
the day previous, when she had but nine 
inches of water; and two days before the 
collision she had but seven Inches of water, 
and those in charge of her testify that, on 
the voyage from which she had just returned, 
she had made less water than is usual even 
for well-built ships. Most of the witnesses 
agree that it is not usual to sound the pumps 
more than once in twenty-four hours, wbile 
the ship is lyhig at the wharf dischai-ging 
cargo, and some of them say that they sel- 
dom think of sounding them at all under 
such circumstances. Examination of the ves- 
sel was made by the master immediately 
after his return, and before the steamer 
reached her slip- All the injuries that could 
be discovered indicated that the entire dam- 
age was above water. They were such as 
have already been described, but the pitch 
in her wood-end seams above water was not 
cracked. In the course of the forenoon she 
was also examined by two experienced ship- 
carpenters, who were sent by the respond- 
ents for the purpose of repairing the damage 
done by the collision. No directions were 
given by them to have the pumps tried, and 
one of them assigns as the reason that he 
never thought of the thing, as he should not 
have supposed it possible that such a blow 
would have caused the vessel to leak. Wit- 
nesses called by the respondents express the 
opinion that the pumps should have been 
tried immediately, but wisdom after the fact 
is entitled to much less respect that that 
which precedes the necessi^ for its exercise 
All can now see that it would have been 
wise to have tried the pumps; but inasmucli 
as all the injuries were apparently above 
water, and the pumps had just been sounded, 
it is not probable that many. If any, ship- 
I masters would have thought of it at the time. 
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On the morning after the collision, while the 
master was standing on the wharf, a pilot 
inquired of him whether the ship was not 
deeper in the water than she was when she 
arrived. At first he thought not, and well- 
nigh convinced the pilot that he was in 
error; but upon looking at the water-mark 
on the rudder, he found that she was three 
feet deeper in the water than she was on 
the morning previous. Whereupon he gave 
orders to sound the pumps, and ascertained 
for the first time that she had made ten feet 
of water. Four pumps wore employed du Ing 
the day, and two were kept going until 
eleven o'clock at night, and men were hired 
to watch and tend the pumps until the cargo 
was discharged. Five days after the collision 
the leak was discovered by the carpenter. It 
proved to be an opening In the wood-ends 
of the vessel, between the thirteen and four- 
teen foot mark, and was occasioned by the 
stern-post being started. Repeated efforts 
were made In the mean time to discover the 
leak, but without success. In view of all 
the circumstances, I am of the opinion that 
the charge of negligence Is not sustained. 

Lastly, It is insisted by the respondents In 
substance and effect that the blow given by 
the collision would not have started the 
stem-post of the vessel, and opened the 
seams of her wood-ends so as to have caused 
her to leak, If she had been well built and 
her stem-post had been properly secured and 
fastened, and sufficiently calked and pitched 
below low-water mark. Two questions are 
presented by the proposition,— one of fact 
and the other of law. It assumes as matter 
of fact that the ship was not well built, and 
that her stem-post was not properly secured 
and fastened. Whether the theory assumed 
be true or not is a question of fact to be 
determined from the evidence. She had per- 
formed her voyage without any difficulty, 
and to the satisfaction of all the parties con- 
cerned, and was then lying moored at the 
wharf with a full cargo on board of undam- 
aged merchandise, and to all appearance was 
In'a sound and sea-worthy condition. Every 
presumption, therefore, on this branch of the 
case, is in favor of the libellants, and clearly 
It is incumbent on the respondents to prove 
the theory of fact on which the proposition 
rests. Much testimony was introduced on 
this point by both sides, and it is no more 
than just to say that It is very conflicting. 
Looking at the whole evidence, however, in 
connection with the circumstances of the 
case, it Is the better opinion that the theory 
assumed by the respondents is not well 
founded. But suppose it to be admitted that 
the ship was not in sufficient repair to ren- 
der her sea-worthy for a new voyage, still 
there Is not a word of proof In the case to 
show that she was not sufficiently stanch 
and strong to fulfil all the unfinished pur- 
poses connected with the voyage from which 
she had just returned. On the contrary, the 
evidence Is full to the point that she did not 



leak, and was in all respects sufficiently sea- 
worthy to have enabled those in charge of 
her to have discharged her cargo without 
damage, and to have delivered the cotton 
pursuant to the contract of affreightment 
For the argument's sake, therefore, let It 
be conceded that her condition was such as 
is here described j that Is, that she was not 
sufficiently stanch or was too much out of 
repair for a new voyage, but that she was 
amply sufficient to have enabled her master 
to have discharged the cargo without dam- 
age and to have performed his contract. 
That view of the facts Is certainly as favor- 
able to the respondents, to say the least of it, 
as the evidence will sustain. Assuming the 
facts to be as already found, I am of the 
opinion that the defence set up by the re- 
spondents cannot be sustained and that they 
are just as clearly liable on that state of the 
case to the extent of the damage done as 
they would have been If the ship had been 
stanch, in good repair, and in all respects 
sea-worthy for a new voyage. They cannot 
defend themselves in this case against the 
wrong done by the collision, upon the ground 
that the blow would have been harmless If 
the vessel had been stronger, provided she 
was sufficient to enable her officers tft dis- 
charge the cargo without damage, any more 
than a person accused of wilful homicide 
could successfully set up that the deceased 
would have recovered If he had not been In 
feeble health at the time the blow was in- 
flicted. Extreme cases may be imagined, as 
if the Injured vessel was actually sinking at 
the time of the collision, or was on fire and 
enveloped in flames, when possibly a differ- 
ent rule would apply; but If reasonably con- 
sidered, the vessel was sufficient to ao 
complish the remaining purposes of the- 
voyage, and was not certainly In a condi- 
tion of inevitable destruction from natural 
causes, then it is clear that such a defence 
cannot prevail, and that Is aU that it Is nec- 
essary to decide In this case. Whether such 
a defence could be admitted under any or 
different circumstances Is not a question at 
the present time. It Is no defence to a suit 
for damages caused by a collision, says Par- 
sons, that no loss would have been sustained 
if the injured vessel had been stronger; and 
It was held by the supreme court of Ken- 
tucky that the fact that the plaintiff's boat 
was a weak one, afforded no protection to. 
the defendant, if the collision hnppened 
through his carelessness. 1 Fars. Mar. Law^ 
211; Inman v. Funk, 7 B. Mon. 538. Upon 
the whole case, I am of the opinion, that the 
libellants are entitled to recover, and there 
must be a decree accordingly. Should any 
dispute arise in determining the amount of 
the damage, the cause must be referred to a 
commissioner to make the estimate. 
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Maritime Lien8— Stevkdobe's Libk — Pehsonal 
Obliqatioks of Ownek. 

1. A stevedore has no lien upon a vessel for 
his services in discharging her in port, and can- 
not sue in rem in admiralty for his compensa- 
tion. „ 
rCited in The Joseph Gunard, Case No. 7^d5; 
■•Cox T Murray, Id. 3.30i; The A. E. Dun- 
hip, 513; Miller v. The Maggie P., 32 Fed. 
3U1.] „ ^^ 
[Overruled in the George T. Kemp, CaseNo. 
5,341. Questioned in Roberts v. The Win- 
dermere 2 Fed. 723: ^^lie Canada, 7 Fed. 
121; The Gilbert Knapp, 37 Fed. 211.] 
[See McDermott v. The S. G. Owens Caso 
No. 8,74S; Paul v. The Ilex. Id. lOJUi; 
The Circassian, Id. 2,722; The Bstebaii, 
31 Fed. 920; The WyominK, 30 Fed. 4:).i; 
and contra, Florez v. The Scotia, 35 led. 
91G.1 
2 Where a debt, which might otherwise have 
been a lien on a vessel, is contracted under an 
explicit agreement with the master individually, 
that affords evidence that the creditor has 
agreed to look only to the personal responsibili- 
ty of the master, or, at most, of the owner, 
and that the vessel is exonerated from any lien. 

In admiralty. This was a libel in rem by 
a stevedore for services performed in dis- 
charging a vessel in port. The services were 
rendered upon an express agreement with 
the master for a stipulated sum. 

J. D. De Lacey, for libellant. 
Edwin Burr and Erastus C. Benedict, for 
claimant. 

BBTTS, District Judge. This action is re- 
sisted, in the first place, on tne ground that 
the libellant has no lien upon the vessel, be- 
cause his services as a stevedore were not, 
in their nature, maritime, and were reaUy 
performed on land. It is to be remarked 
that the services consisted of nothing done 
to the vessel in her repairing or refitment, 
but of labor expended, partly on board and 
partly on shore, in discharging her cargo. 
This description of service has never yet been 
recognized as of a privileged order. It does 
not fall within tlie extensive list of debts 
ptivileged by the civil law; nor does it seem 

'[Reported by Samuel Blatchf ord, Esq., and 
Francis Howland, Esq.] 



[1 Fed. Cas. page 798] 

to be comprehended within the principle up- 
on which a lien or privilege is allowed. 

A vessel is made chargeable with certain 
services, because they are necessary for her 
preservation or useful employment. Under 
this head is embraced the compensation of 
material men and others, for labor done upon 
the vessel, or in her navigation, or in pro- 
moting the health or comfort of the ship's 
company on a voyage. The language of the 
civil law has direct reference to this descrip- 
tion of service; and the French law, which 
gives a broader application to the privilege 
than has ever been yielded in England, does 
not extend it beyond those engaged in labors 
connected with the equipment or refitment 
of the vessel, either In respect to the vessel 
herself, or her necessary stores, her crew, 
&c., or in services performed on her during 
her voyage. The American law has never 
gone beyond the doctrines recognized in the 
continental courts of Europe; and it seems 
to me that it would be a departure from the 
well-understood terms of the maritime law 
in this respect, and from the principle which 
pervades Its enactments, to give a lien upon 
the vessel to a claim of the character of the 
one now under consideration. It in no re- 
spect merits such privilege, any more than 
do the services of any other class of laborers 
in any work connected wltJi the business of 
the ship. It does not seem to differ from a 
transportation of the cargo from one place 
to another on the land; and the cartman 
who hauls off the lading and facilitates the 
discharge of the vessel, aids her in the same 
manner as the laborer who raises the cargo 
from her hold. 

Independently of this objection to the 
maintenance of the present demand here, be- 
cause of its character, there are other rea- 
sons why it cannot be enforced as a lien on 
the vessel. The testimony shows that it ac- 
crued under an explicit agreement with the 
master; and the whole nature of the contract 
shows that the personal responsibility of the 
master, or, at most, of the owner, was alone 
looked to. Tills would be sufficient of Itself 
to exonerate the vessel, in a case where she 
might be chargeable In the absence of any 
personal credit. The mere circumstance that 
the price was fixed for which the services 
were to be rendered, will not free the ves- 
sel from a lien which -would otherwise exist, 
because there is in this nothing inconsistent 
with the continuance of the lien, and noth- 
ing from which a waiver of it can be im- 
plied. But, when there is a clear unreserved 
agreement with the master individually, 
specifying the terms and mode of payment, 
the inference will be exceedingly forcible, 
that the personal responsibility alone was 
contemplated, and the creditor will be com- 
pelled to rely upon that. Hutton v. Bragg, 
7 Taunt. 14; Ex parte Lewis, [Case No. 
8,310;] Murray v. Lazarus, [Id. 9,9G2.] Upon 
both grounds, my judgment is against this 
action. libel dismissed, with costs. 
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Case No, 840. 

Ex parte AMY. 

[1 Cranch, O. C. 392J» 

Circuit Court, District of Columbia. April, 1807. 

Slaves — Suit tok Freedom — ^Liabilities of 
Owner. 

If the owner of a slave who sues for free- 
dom will not give the security required by law, 
he must pay the prison-fees for the commitment 
and safe custody of the slave pending the suit 
in the county of Alexandria. 

Negro Amy, on her petition for freedom, 
having at November term, 1805, been deliv- 
ered to the custody of the marshal by or- 
der of the court, and none of the material 
facts stated in the petition being proved by 
affidavit or otherwise, to the satisfaction 
of the court, it is ordered that she be deliv- 
ered to Joseph Thomas, who is stated, in 
her petition, to have held her in slavery, 
upon his paying the marshal's fees for her 
custody, while In actual confinement under 
the said order. 



AMY V. SHELBY COUNTY. 
[See Case No. 345.] 



AMY, (UNITED STATES v.) 
[See United States v. Amy, Case No. 14,445.] 



Case 1^0. 341. 

The AMY WARWICK. 

[2 Spr. 123;» 24 Law Rep. 335.] 

District Court, D. Massachusetts. April, 1862.' 

Prize Courts— Jurisdictiok — Civil War— Bel- 

LIOERKNTS — EneMT'S CoUNTRT — BLOCKADE — 

Powers of President. 

1. The district courts of the United States 
are permanent prize tribunals, and take cog- 
nizance of questions of prize by virtue of their 
general jurisdiction. 

2. Prize courts are subject to the instructions 
of their own sovereign. In the absence of such 
instructions, their jurisdiction and rules of de- 
cision are to be ascertained by reference to 
the known powers of such tribunals, and the 
principles by which they are governed under 
the public law and the practice of nations. 

3. The United States may he engaged in 
war, and have all the rights of a belligerent, 
without any declaration by congress. In such a 
war, it would be the duty of the president to 
exert all his powers as commander-in-chief of 
the army and navy to capture or destroy fee 
enemy. And if, under his instructions, an ene- 
my's ship should be taken and sent in for ad- 
judication, the prize court must proceed to 
decide the question of prize upon the princi- 
ples of public law. 

[See note at end of case.] 

^[Reported by Hon. William Cranch, Chief 
Judge.] 

'[Reported by Hon. Richard H. Dana, Jr., 
and here reprinted by permission.] 

•[Affirmed by circuit court, (decree nowhere 
reported; opinion not now accessible.) Affirmed 
by supreme court sub nom. The Prize Cases, 
2 Black, (67 U. S.) C33.] 



4. The hostilities which were commenced, and 
have been prosecuted, by the rebel confederates 
against the United States, constitute war in 
the legal and constitutional sense of tiiat term. 

[See note at end of case.] 

5. In this war, the rebels are, at the same 
time, belligerents and traitors, and subject to 
the liabilities of both. The United States sus- 
tains the double character of a belligerent and 
sovereign, and has the rights of both. The tem- 
porary non-user of any such rights is not a 
renunciation of them, but they may be called 
into practical exercise at pleasure. The United 
States has full belligerent rights, which are in 
no degree impaired by the fact that their ene- 
mies owe allegiance, and have added the guilt 
of treason to that of unjust war. 

[Cited in Miller v. U. S., 11 Wall. (78 U. S.) 
307.] 

[See note at end of case.] 

6. If a hostile power, either from without or 
within our territory, shall make formidable war 
upon the United States, the president is bound 
to use the army and navy to carry on the 
war effectively against such an enemy. He may 
do so in the manner, and hy the measures, 
usual in modern civilized warfare. One of the 
most familiar of these is the capture of an 
enemy's property, public and private, on the 
ocean. 

7. The statute of 1807, c. 39, authorizes the 
president to employ the army and navy to sup- 
press an insurrection. The manner in which 
they are to be used is left to the discretion of 
the president, guided by the usages and prin- 
ciples of civilized war. These, undoubtedly, au- 
thorize the capture of enemy's property at sea. 

[See note at end of case.] 

8. What is enemy's property is a judicial 
question. Residence of the owner in the ene- 
my's country may be of such a diaracter as to 
stamp property conclusively as hostile. The 
court may be compelled to decide what shall bp 
deemed enemy's country. 

[Cited in Keppel's Adm'rs v. Petersburg R. 
Co.. Case No. 7,722.] 

[See note at end of case.] 

9. Richmond, in Virginia, held to he enemy's 
country, and property captured on the ocean 
belonging to a permanent resident of that place, 
to be lawful prize. 

[See note at end of case.] 

10. In establishing the blockade, the president 
exercised a great belligerent right. He could 
not prohibit or restrict the commerce of any 
state by a mere municipal regulation. The 
blockade, and the orders of the president to the 
navy, by which captures have been made, have 
been confirmed by congress by Stat. 1861, c. 
G3. This has the force of instructions to prize 
tribunals to regard those proceedings of the 
president as legal and valid. 

[See note at end of case.] 

11. The president, as commander-in-chief, may 
instruct the officers of the navy to capture, or 
to abstain from capturing, certain vessels or 
cargoes. The statute of 1801, c. 28, adds to 
the means of the president, but in no degree 
detracts from his previous authority to treat 
persons or property as he shall deem besL 

12. The proviso in the 24th section of the 
crimes act of 1790, c. 9, and the analogous pro- 
vision in the constitution, art. 3, § 8, do not 
preclude the government from having a for- 
feiture or condemnation of property, at least in 
cases where the owner has not been convicted 
of treason. 

13. The acts of congress, passed in the sum- 
mer of 1861, were intended to make the prose- 
cution of the war more efficient, and, in no 
degree, to curtail the authority which the pres- 
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ident previously possessed. The previous right 
of belligerent capture at sea is left unimpaired. 
[Cited in The Ambrose Light, 25 Fed. 425, 
431.] 

[In admiralty. Libel in rem against tho 
brig Amy Warwick and cargo, as prize of 
war. The vessel sailed from Kio Janeiro, 
May 29, 1861, with a cargo of coffee, destined 
to Hampton lloads for orders. By her 
charter party she was to go either to Rich- 
mond, New York, Philadelphia, or Baltimoro. 
She was captured August 10, 1861, by the 
United States ship of war Qualcer City, and 
brought into this district for condemnation 
Robert Bdmond, Isaac Davenport, Jr., and 
James Blair, trading as Edmond, Baveu- 
por* & Co. at Richmond, Va., through their 
New York agents, claijned 400 bags of cof- 
fee, a portion of the cargo. Property con- 
demned. 

[The brig was claimed by David Currie 
and others, and the balance of the cargo by 
Dunlop, Moncure & Co., aU of Richmoud, 
These claims were dismissed, (the former 
decree unreported, the latter reported snb 
nom. The Amy Warwick, Case No. 842.) 
Another claim was filed by J. L. Phipps & 
Co., an English house at Rio Janeiro, for 
an advance made to supply a deficit of f mids 
to purchase the cargo. This claim was al- 
lowed. The Amy Warwick, Id. 343. On ap- 
peal to the circuit court, the decrees of the 
district court were duly affirmed, (nowhere 
reported, opinion not now accessible,) wiiero- 
upon all of the claimants, except Phipps & 
Co., appealed to the supreme court Af- 
firmed. The Prize Cases, 2 Black, (67 U. S.) 
635.] 

R. H. Dana, Jr., U. S. Atty., lor the Unixed 
States and the captors. 

I. The property of an enemy, taken on the 
high seas, is prize of war; and residence in 
an enemy's country gives to the property 
of the resident, so found, a hostile character, 
irrespective of the actual feelings or intent 
of the o\vner. In such ease, the condemna- 
tion is not a penalty on the owner for ac- 
tual or implied hostility, but because the 
property is, or may become, a part of the 
resources of the enemy or be under the 
enemy's control. The Venus, 8 Cranch, [12 
U. S.] 280; The Sally, Id. 3S4; The Francos, 
Id. 363; The Chester, 2 Ball. [2 U. S.] 41; 
Murray v. The Charming Betsy, 2 Cranch, 
[6 U. S.] 64; Maley v. Shattuck, 3 Cranch, 
[7 U. S.] 488; Livingston v. Maryland Ins. 
Co., 7 Cranch, [11 U. S.] 506; The JufCron^v 
Louisa Margaretha, 1 C. Rob. Adm. 203 
note; The Lady Jane, Id. 202; The Hoop. 
Id. 198; The Bella Guldita, Id. 207; The 
Gerasimo, 11 Moore, P. C. 88; The Aina, 1 
Spinks, 313, 28 Eng. Law & Eq. 600; The 
Abo, 1 Spinks, 347, 29 Eng. Law & Eq. 594; 
The Industrie, 1 Spinks, 444, 33 Eng. Law 
& Eq. 572; The Ida, 1 Spinks, 331; The 
Baltica, 11 Moore, P. C. 141; Brown t. U. 
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S., S Cranch, [12 TT. S.] 110; The Danoui, 4 
C. Rob. Adm. 255, note; The President, 5 O. 
Rob. Adm. 277; Wheat. Int. Law, 429; 1 
Kent, Comm. 56-60, 74-77. 

n. In civil war, the government may ex- 
ercise all the rights of the public war 
against rebels, among which are blockndt*, 
and the capture of property engaged in com- 
merce upon the high sea. Wheat Int. Law, 
365; The General Parkhill, [Case No. 10,755a,] 
by Cadwallader, J.; The Tropic Wind, [Id. 
14,187,] by Dunlop, J.; and The Hiawatha, 
[Id. 6,451;] The Hallie Jackson, [Id. 5,901;] 
The Crenshaw, [Id. 3,384;] The North Caro- 
lina, [Id. 10,317,] by Betts, J.; The Revere, 
[Id. 11,716;] Rose v. Himely, 4 Cranch, IS U. 
S.] 272; Cheriot v. Foussat 3 Bin. 252; Do- 
bree v. Napier, 3 Scott, 225; U. S. v. Palmer, 
3 Wheat [16 IT. S.] 635; The Santissima 
Trinidad, 7 Wheat. [20 U. S.] 306. 

III. That Richmond, Va., was enemy's 
country at the time of the capture, Is shown 
by the public acts of the president, by those 
of the state of Virginia, and of the confed- 
erate congress and executive, and by those 
facts of public notoriety of which prize 
courts always take cognizance. (Mr. Dana 
here cited various acts, proclamations, or- 
ders, ordinances, &c.. of the president, of 
Virginia, and of the confederation.) A 
government de facto, engaged in war with 
the United States, was fully established 
there, with the apparent consent of the peo- 
ple of that district 

rV, Tb.e claimEint being a resident in the 
enemy's territory, the onus is on him to 
show a reason why his property should not 
be condemned. The Primus, 1 Spinks, 353; 
The Magnus, 1 C. Rob. Adm. 31; 1 Wheat 
[14 U. S.] 506, Append.; Otis v- Walter, 2 
Wheat [15 U. S.] 24; The Countess of Lau- 
derdale, 4 C. Rob. Adm. 283; The Walsing- 
ham Packet, 2 C. Rob. Adm. 77. 

V. The acts of congress of July 13, c 3, 
(12 Stat 255,) and August 6, c. 60, (12 Stat. 
319,) do not relate to maritime captures 
under the war power. They are general 
acts, applicable to all future times, and not 
specially directed to the present state of 
things. They do not assume to determine 
what shall constitute a state of war, or 
whether or not there was, at the time of 
their passage, a war, or where and how far 
it extended, or what shall be considered a 
termination of a state of war. They rath- 
er 'recognize that those facts are to be passed 
upon by the president, from time to time, 
with full discretion as to policy in dealing 
with persons or districts. They confer cer- 
tain powers on the president, attach cer- 
tain consequences to his acts and declara- 
tions, and provide certain new and special 
modes of procedure. If the passing of those 
acts is to be construed as a legislative dec- 
laration that no captures or confiscations 
are to be made except under those acts, it 
will follow that the blockade, established 
by the proclamations of April last, could 
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not be enforced against neutrals, except 
where their property was used in aid of 
the insurrection, with the owner's Iinowl- 
edffe, nor against our own vessels, except 
In that case, or in case of a trading with 
the enemy by vessels going directly to or 
from ports In loyal states. Vessels break- 
ing bloclcade by voyages between enemy's 
ports, or bound to or from neutral ports, 
would, not be reached by the act of July 13. 
The act of August 6, c. GO, would reach no 
property, contraband or not, which was not 
used in aid of the insmTection with the own- 
er's knowledge; and section C of the act 
of July 13 reaches no vessels owned by reb- 
els, and found in rebel ports; and a pri- 
vateer could not be condemned without 
proof that the owners knew she was used 
in aid of the insurrection, and consent- 
ed to the use. Yet the statute of August 6, 
c. G3, (12 Stat 326,) confirms all the orders 
and proclamations of the president, includ- 
ing a blockade 'Imder the law of nations," 
and was passed after many captures, as 
enemy's property, had been made, which the 
prior acts would not have warranted. The 
acts of 13th July and 6th August c 60, 
must be considered as avoiding all question 
of belligerent powers, and the time and 
mode of their use, and as providing addi- 
tional civil and municipal forfeitures, to 
follow certain acts of the president in any 
cases, now or hereafter. Any other con- 
struction would prevent the president from 
exercising any rights of captui-e, not pro- 
vided for In those acts, whatever might be 
the state of a civil war, now or hereafter, 
and whatever the exigency. And the act 
of August G, c. 63, must be ti-eated as ad- 
mitting tlie rightful exercise of the war 
power of blockade and capture in the pres- 
ent insurrection. Among all the condemna- 
tions of prizes that have been made, not 
one has been placed on the gi'ound of the 
acts of July 13, or August C, c. 60. 

Sidney Bartlett & Edward Bangs, for 
claimants. 

The fundamental question that must rule I 
this case Is:— Under our frame of govern- I 
ment when an armed rebellion exists, which, 
wrongfully availing itself of state or munic- 
ipal organizations, and professing to act in 
their name, holds forcible possession of the 
territory of such state, or municipality, and 
when the government is attempting to sup- 
press sucb, rebellion by arms,— Do these 
facts. Ipso facto, and without fui'ther leg- 
islation by congress, produce a state of 
war of such character that all persons, by 
retiining their residence within the limits 
of such state or mimiclpality, become pub- 
lic enemies, and their property found at 
sea, or wherever found, and however inno- 
cently employed, becomes subject to confis- 
cation by the United States? And it is 
submitted, — 

L That, regarded as a question of public 
iFED.CAS. — 51 



law, as held and applied to monarchical or 
other forms of governments with no writ- 
ten constitution like our own, there is no au- 
thority for the position that consequences of 
the character above set forth, ipso facto. In 
the absence of any decree, edict, or act of 
legislation, result from war against an armei 
ihsurrection occupying portions or districts 
of an empire or kingdom. Upon this point 
the doctrine, as stated by Mr. Justice Nelson^ 
is as follows: "On the breaking out of a 
war between two nations, the citizens, or 
subjects, of the respective belligerents, are- 
deemed by the law of nations to be the ene- 
mies of each other. The same Is true, In a 
qualified sense, in the case of a civil war aris- 
ing out of an insurrection or rebellion against 
the mother government In the latter case, 
the citizens or subjects residing within the 
insurrectionary district, not implicated in the 
rebellion, but adhering to their allegiance, 
are not enemies, nor to be regarded as such. 
This distinction was constintly observed by 
the English government in the disturbances 
in Scotland under the Pretender and his son, 
in the years 1715 and 1745. It modifies the 
law, as it respects the condition of the citi- 
zens, or subjects, residing within the limits 
of the revolted district, who remahi loyal to 
the government" (Charge to the grand jury, 
Nov., 1S61.) Nor does the question of the 
magnitude of the rebellion afieect the princi- 
ple, since it can hardly be left to judicial tri- 
bunals to find whether that magnitude is suf- 
ficient to bring the principle into existence. 

II. That even if such results could be 
deemed to flow from the principles of public- 
law, held and applied under other forms of 
governments, yet, under om- constitution, thfr 
question is purely a political one, in whicb 
the judgment of the legal tribunal must fol- 
low and rest wholly upon the acts and 
declarations of the executive, based upon 
some act of congress, or upon the direct 
legislation of congress itself. Those acts, and 
that conduct, may create a state of war, at- 
tended by all the consequences of open pub- 
lie war with foreign enemies; or those conse- 
quences may be distinctiy modified and 
changed in their application to war of this 
character, as may be determined by consid- 
erations of policy. 

III. That the mere exercise, by the execu- 
tive, of the powers confided to him by the- 
constitution and laws to suppress insurrec- 
tion,— such as ciilling out the militia, re- 
straining access to and from ports or place* 
held by rebels,— do not, in the absence of 
special legislative provisions on the subject,, 
create the general status of war, followecJ 
by the same consequences as war with for- 
eign enemies. 

IV. That the acts of congress, following 
and connected with, but not professing to^ 
repeal or modify, the acts and proclamations 
of the president are to be constraed together 
as declaratory of the original relations and 
liabilities of persons and property to the 
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government, flowing from tlie condition of 
pnblic affairs to which they relate, and that 
these acts and proclamations show conclu- 
sively that no such state of public war ex- 
ists, or has ever existed, as authorizes the 
confiscation of property found at sea, or else- 
where, merely because it belongs to citizens 
resident in a portion of the United States 
held by parties engaged in an armed insur- 
rection. On the contrary, the acts of con- 
gress throughout show that no such result 
flows from this rebelUon. Among other acts, 
that of July 13, 1861, declares that forfeiture 
shall attach to a ship or vessel found at sea 
or in port, from and after fifteen days from 
the issuing of the president's proclamation. 
Another (July 31, 1801, a 28, 12 Stat. 283) 
provides for arming loyal citizens resident in 
the rebellious states,— citizens whose proper- 
ty, if found at sea, upon the theory of this 
libel, is to be the subject of forfeiture. 

V. If the rule of public law could be held 
to warrant forfeiture without any legislation, 
yet the acts of congress in this case must 
be deemed to have repealed that rule. 



SPRAGUE, District Judge. This vessel, 
with a cargo of coffee, of the value of one 
hundred and fifty thousand dollars, saUed 
from Rio Janeiro, on the 29th day of May 
last, bound for Hampton Roads? and, on the 
10th day of July, was captured by the United 
States ship-of-war Qualier City, and sent into 
this district for adjudication. A libel has 
been filed against both vessel and cargo, as 
prize; and this hearing Is upon the prepara- 
tory evidence, and the public acts of *the 
United States and of the rebel states. Con- 
demnation is asked on the ground of enemy's 
property. A claim to the greater part of 
the cargo has been presented in behalf of 
Messrs. Phipps & Co., British subjects resi- 
dent in Rio Janeiro; but their title is dis- 
puted by the captors. Pour hundred bags 
of the coffee have been claimed by Edmond, 
Davenport & Co., of Richmond, Va., and 
there is no doubt of their exclusive owner- 
ship. The question arising upon this claim 
of Edmond, Davenport & Co., will be first 
considered; because, if their part of the cargo 
be not liable to condemnation, the inquiry 
as to the ownership of the residue will be 
immaterial. This claim was filed on the 9th 
of August last by agents residing in New 
York. The claimants are therein described 
to be Robert Edmond, Isaac Davenport, Jr., 
and James Blair, merchants, copartnei-s, re- 
siding and doing business In Richmond in 
the state of Virginia, under the firm name 
of Edmond. Davenport & Co. There is no 
evidence that they ever had any other resi- 
dence or place of business. Is their part 
of the cargo liable to condemnation as ene- 
my's property? That is the question. 

In war, each belligerent may seize and con- 
fiscate all the property of the other, where- 
ever found; and this right extends to the 
property, found at sea, of all persons per- 
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manently resident in the enemy's country. 
Property of private persons found by a na- 
tion within its own territory, on the break- 
ing out of hostilities, is not usually confis- 
cated by civilized nations, In modem times. 
The sovereign may, indeed, seize and appro- 
priate it; but this being contrary to the gen- 
eral usage, it is not to be presumed that the 
sovereign wills it; and the courts, therefore, 
will not condemn such property witliQut an 
express injunction to do so, which, in this 
country, must be by an act of congress. 
Brown v. U. S., 8 Cranch, [12 U. S.] 110. 
Very different are the public law and usages 
as to enemy's property found on the ocean, 
which is, by aU nations, seized and con- 
demned as lawful prize. In many countries, 
there are permanent prize tribuniUs, which, 
on the breaking out of a war, take cogni- 
zance of captures on the ocean, and this by 
virtue of their general jurisdiction, and with- 
out any special authority being imparted for 
the occasion. Such are the district courts 
of the United States. The mere creation by 
congress of a permanent prize court, would, 
it is believed, invest it with the jurisdiction 
and autiiority usually appertaining to such 
tribunals by the law and pracUce of nations. 
It Is unnecessary, however, to dwell on this 
view, because there are several acts of con- 
gress relative to captures on the sea. Tliese 
acts do not, in terms, confer upon the court 
the power to adjudicate cases of prize, but 
they assume and recognize the existence of 
that power, and regulate its exercise. Thus, 
the statute uf 1800, c. 33, (2 Stat 45,) makes 
it the duty of the commander of a vessel who 
shall capture or seize any vessel as a prize, 
to send all the papers found on board to the 
jud'^e of the district to which the prize is 
sent The same statute further provides that 
no person in the navy shaU take from any 
vessel, seized as a prize, any property "be- 
I fore the same shall be adjudged lawful prize 
by a competent court," but "the whole shall 
be brought in, and judgment passed there- 
on " The same statute, and the acts of ISIG, 
c. 56, (3 Stat. 287,) and of 1819, c. 103, (9 
Stat. 374,) provide for the disposition of the 
proceeds of vessels and cargoes which sliotl 
be adjudged good prize. These statutes, to 
some extent, prescribe the mode of proce- 
dure, but do not define the jurisdiction of 
prize courts, nor prescribe the rules of de- 
cision. These are to be ascertained by ref- 
erence to the known powers of such tribu- 
nals, and the principles by which they are 
governed, in determining what shall be 
doeined lawful prize under the public law, 
and the practice of nations. 

AVliat shall be deemed enemy's property 
is a question of frequent occurrence in prize 
courts, and on which certain rules and prin- 
ciples are well established. Property cap- 
tured at sea and owned by persons resident 
in an enemy's country Is deemed hostile and 
subject to condemnation, without any evi- 
dence as to the individual opinions or predl- 
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lections of the owner. If he be the subject 
of a neutral nation, or of the capturing bel- 
ligerent, and has expressed no disloyal senti- 
ments towards his native country, stiU his 
residence in the eneiuy's country impresses 
upon his property engaged in commerce and 
found upon the ocean a hostile character, and 
subjects It to condemnation. The Venus, 8 
Cranch, [12 U. S.] 253. See, also, The Hoop, 1 

C. Rob. Adm. 100, and the cases there col- 
lected; and also the cases cited by Cadwallad- 
er, J., in The General ParkhlU, (Dist Ct B. 

D. Pa., July, 18C1,) [Case No. 10,755a.] But It Is 
contended that although this property might 
be liable to confiscation if the contest were a 
foi'eign war, yet that it is otherwise in a 
rebellion or civil war. This requires atten- 
sion. As the constitution gives congress the 
power to declare war, some have thought that 
without sucli previous declaration, war, in 
all its fulness, that Is, carrying with it all 
the incidents .and consequences of a war, 
cannot exist This is a manifest error. It 
ignores the fact that there are two parties 
to a war, and that It may be commenced by 
either. If a foreign nation should send its 
fleets and armies to capture our vessels, rav- 
age our coast, and invade our soil, would not 
this be war,— giving to the United States, 
as a nation, the position and rights of a 
belligerent? Such hostilities would impose 
upon the presidrait the duty of exerting all 
his powers, as commander-in-chief of the 
army and navy, to capture or destroy the 
enemy; and if, under his instructions, an 
enemy's ship should be taken and sent in 
for adjudication, the prize court must pro- 
ceed to decide the question of prize upon 
the principles of public law. How this 
civil war commenced, every one knows. A 
traitorous confederation, comprising several 
oi'ganized states, after seizing by force sev- 
eral forts and custom-houses, attacked a 
fortress of the United States garrisoned with 
its soldiers, under the sanctity of its flag, 
and by superior military force compelled 
those soldiers to surrender, and that flag 
to be lowered. This was war,— open, fla- 
gi-ant, flagitious war; and it has never ceased 
to be waged by the same confederates with 
their utmost ability. Some have thought that 
because the rebels are traitors, thehr hos- 
tilities cannot be deemed war, in the legal 
or constitutional sense of tliat term. But 
without such war there can be no traitors. 
Such is the clear language of the constitu- 
tion. It declares • that treason against the 
United States "shall consist only in levying 
war against them, or in adhering to tiieir 
onemios, giving them aid and comfort" Some 
have apprehended that if this conflict of arms 
is to be deemed war, our enemies must have, 
against the government, aU the immunities 
of international belligerents. But this is to 
overlook the double character which these 
enemies sustain. They are at the same time 
belligerents and traitors, and subject to the 
liabilities of both; while the United States 
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sustains the double character of a belligerent 
and sovereign, and has the rights of both. 
These rights co-exist and may be exercised 
at pleasure. Thus, we may treat the crew 
of a rebel privateer merely as prisoners of 
war, or as pirates, or traitors; or we may, 
at the same time, give to a part of the crew 
the one diaracter, and to the residue the 
other. And, after treating them as prisoners 
of war, we may exercise our sovereign power 
and deal with them as traitors. The tempo- 
rary non-user of such rights is not a renun- 
ciation of them, but they may be called into 
practical exercise at pleasure. In modem 
times, if a rebellion has assumed such di- 
mensions as to raise armies and involve great 
numbers. It has not been usual, during the 
contest to exercise toward prisoners the 
sovereign right of dealing with them as trai- 
tors. They have generally been treated as 
prisoners of war until the contest is over. 
But this forbearance does not preclude their 
government from afterwards Inflicting such 
punishment as justice and policy may re- 
quire. 

Mr. Wheaton, In his "Elements of Interna- 
tional Law," page 365, so strongly maintains 
belligerent rights in civil war, that some of 
his language would imply that there are no 
other rights. This, however, could not have 
been intended; for, if sovereign rights be 
at an end, the war is merely international. 
Civil war, ex vi termini, imports that sover- 
eign rights are not relinquished, but Insisted 
on. The war Is waged to maintain them. 
Rose V. Himely, 4 Cranch, [8 U. S.] 272, was 
a case arising out of the exercise of sovereign 
rights by Prance In her civil war with St 
Domingo. The courts recognized the co-ex- 
istence of belligerent and sovereign rights. 
Cheriot v. Foussat 3 Bin. 252, also arose out 
of a municipal regulation made by France In 
the same civil war; and the court remark 
that France was possessed of belligerent 
rights which might be exercised against neu- 
tral nations. Dobree v. Napier, 3 Scott, 225, 
arose out of a blockade of the coast of Portu- 
gal by the queen of that country; and the 
condemnation of a vessel as prize for the 
breach of it was holden to be valid. See, 
also. The Santisslma Trinidad, 7 Wheat. [20 
U. S.] 306, and U. S. v. Palmer, 3 Wheat 
[16 U. S.] 635. The United States has, during 
the present war, exercised both belligerent 
and sovereign rights. Examples of the 
former are, receiving capitulations of the 
enemy as prisoners of war, and holding and 
exchanging them as such; and a still more 
prominent instance is the blockade, which, 
before the assembling of congress, was es- 
tablished by the military authority of the 
commander-in-chief. 

I am satisfied that the United States, as 
a nation, has full and complete belligerent 
rights, which are in no degree impaired by 
the fact that its enemies owe allegiance, and 
have superadded the guilt of treason to that 
of unjust war. But it is insisted that if these 
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rights exist, still the authority to exercise 
them by arresting and condemning enemy's 
property must emanate from the legislature; 
and that there hns been no legislation au- 
thorizing this capture. 

Congress has established permanent prize 
tribimals, and created an army and navy. 
The constitution declares that the president 
shali be the commander-in-chief of the army 
and navy of the TJnited States. He is thus 
clothed with all the power appertaining to 
that high office; and he is not only author- 
ized, but bound, to exert it when the exigen- 
cy for which it was pven shall arise. If a 
hostile power, either from — -"—n*- or within 
our territory, shall assail and capture our 
forts, and raise armies to overthrow our gov- 
ernment, and invade Its soil, and menace 
the capital of the nation, and shall issue 
commissions to public and private armed 
ships to depredate on our commerce, the 
president is bound to use the army and navy 
to carry on the war effectively against such 
an enemy, both by land and by sea. And he 
may do so in the manner, and by the 
measures, usual In modem civilized warfare; 
one of the most familiar of which is the 
capture of enemy's property, public and 
private, on the ocean. In war, the com- 
mander-in-chief is not only authorized to 
make captures by sea and conquests by land; 
but he may even govern the conquered ter- 
ritory, until congress shali have seen fit to 
interpose by legislation. In our last war, 
California having been subjugated, the com- 
mander-in-chief imposed duties, established 
custom-houses, and collected revenues; and 
this was sanctioned by the supreme court as 
a legitimate exercise of military power. 
Cross V. Harrison, 16 How. [57 U. S.] 164. 
There can be no doubt of the right of the 
president to make maritime captures and 
submit them to judicial investigation. It is 
one of the best-established and least danger- 
ous of his powers as commander-in-chief. 
Further than this, congress has legislated 
upon the subject, although it was not neces- 
sary for it to do so. The statute of 1807, c. 
39 (2 Stat. 443,) provides that, whenever it is 
la\vful for the president to call forth the 
militia to suppress an insurrection, he may 
employ the land and naval forces of the 
United States for that purpose. The author- 
ity to use the army and navy is thus ex- 
pressly confirmed; but the manner in which 
they are to be used, is not prescribed. That 
is left to the discretion of the president, 
guided by the usages and principles of civi- 
lized war; and these principles and usages 
imdoubtedly authorize the capture of en-my's 
property at sea. 

What is enemy's property is a judicial 
question, to be decided by the prize courts; 
and, imless otherwise instructed by their 
own sovereign, they must be guided by the 
rules and principles of public law. Property 
may be condemned as hostile, without proof 
of the personal sentiments of the owner 



being disloyal. Acts which tend to sub- 
serve the interests of the enemy may impress 
a hostile character upon property, without 
regard to the political views or wishes of the 
owner. Residence of the owner in the en- 
emy's country may be of such a character as 
to stamp the property conclusively as hostile. 
How far residence may. In any case, be open 
to explanation, or the presumption arising 
therefrom be repelled, I have no occasion to 
consider. When a hostile character is im- 
puted to property because of the residence 
of the owner, the court may be compelled 
to decide whether the place of his residence 
be enemy's country. What shall be deemed 
enemy's country Is sometimes a question 
of much difficulty. Some nations or tribes 
can hardly be said to have any country. 
Such are the nomadic Arabs, and such were 
the children of Israel during some part, at 
least, of their migration from Egypt. A bel- 
ligerent nation may invade a neutral prov- 
ince, and hold the control of It, and yet the 
possession be such as not necessarily to im- 
press upon the inhabitants a hostile char- 
acter. Thus in the case of The Gerasimo, 11 
Moore, P. C. 101, It was decided that, al- 
though Russia had taken forcible possession 
of the Danublan principalities, and for a 
time held dominion over them, yet that a 
ship of a resident of Wallachia was not lia- 
ble to capture by a British cruiser as enemy's 
property; the occupation of that province 
by Russia being not only forcible, against 
the will of the inhabitants, but avowedly 
temporary, and for a special purpose. If 
Wallachia, by its local government, the Hos- 
podar and Divan, had voluntarily joined 
with Russia and made common cause in the 
war against England, the inhabitants would, 
unquestionably, have been enemies, and their 
property on the ocean lawful prize. 

In cases which may come within the defi- 
nition of civil war, there may be only an as- 
semblage of individuals In military array, 
without political organization or territorial 
limit; or armed bands may make hostile in- 
cursions into a loyal state, or hold divided, 
contested, or precarious possession of por- 
tions of it, as now in Missouri and Ken- 
tucky. In such cases, local residence may 
not create any presumption of hostility. Far 
otherwise is it in Virginia. On the seven- 
teenth day of April. 1861, being immediately 
after the rebel confederates had attacked and 
captured Fort Sumter, a convention of dele- 
gates, by solemn ordinance, undertook to 
place all the inhabitants of that state in an 
attitude of rebellion, and to join in the war 
which had been previously begun against the 
United States. The act of rebellion was to 
take immediate effect, and an alliance mak- 
ing common cause with the confederate en- 
emy was immediately formed, and hostilities 
actively waged by armies raised within, and 
invited from without, the state. All this 
was, indeed, subject to be disaffirmed by a 
I vote of the whole people of the state, to be 
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taken on the twenty-ttiird day of May; but 
no part of it has been disaffinned. On the 
contrary, the popular vote on that day, ap- 
parently by a large majorify, ratified the pro- 
ceedings of the convention, the alliance, and 
the war. The western counties of the state 
nobly vindicated their honor and their fidel- 
ity, by refxising submission to rebel man- 
dates, and adhering to the Union. They did 
not, indeed, change their domicil, but they 
removed tlie power of rebel Vir^nia from titie 
place of their domicil. The Virginia rebel- 
lion was not the act of individuals asserting 
that moral right of revolution which belongs 
to all subjects, but it was the assertion of a 
pretended state right It was founded solely 
on the deadly doctrine of secession, which 
claims that the state, as an organized politi- 
cal body, may sever Itself from the Union. 
In attempting this, and carrying on the war, 
It acted by majorities claiming implicit obe- 
dience from the minority. The exterior bound- 
aries of the state and Its Internal division by 
counties have been clearly defined; and the 
city of Richmond, where these claimants re- 
side, Is within the territory over which, by 
known limits, this political body has, for nine 
months past, held absolute dominion. Such 
residence subjects both property and person 
to the absolute control of the enemy, and 
augments his resources and his strength. 
And I see no sufficient reason why it Is not 
to be deemed a continued residence In an 
enemy's country, which subjects property 
captured on the ocean to condemnation as 
lawful prize. In this case. It does not ap- 
pear that the claimants ever had a domicil in 
any other place than Blchmond; nor is there 
any evidence going to explain their contin- 
uance there, or to repel the presumption of 
hostility arising therefrom- It is not neces- 
sary, therefore, to decide whether such evi- 
dence could be admitted, or what would be 
Its effect In questions so novel, I do not 
think fit to go farther than the case before 
me requires. But It Is objected that the ques- 
tion, what persons or country are to be 
-deemed hostile, is not a judicial one; or 
rather that the courts cannot consider any 
person or country to be hostile, unless the 
legislature has previously designated them 
as such. This Is directly met by the case of 
The Geraslmo, 11 Moore, P. C. 101, above 
cited, In which the sole question was whether 
the province of Wallachia was enemy's coun- 
try, so as to subject the property of a resi- 
dent therein to capture as prize. This ques- 
tion the high court of admiralty decided In 
the affirmative, and the privy council In the 
negative. Both decisions were founded ex- 
clusively upon the character of the Russian 
occupation, as exhibited by the evidence, the 
court having no aid or Instruction by any 
act either of the queen or the parliament. 
The cause was most elaborately discussed, 
both by the bar and the bench, and yet not a 
doubt was suggested of the question being 
strictly Judicial. 



This objection, that it does not belong to 
the court to decide who shall be deemed en- 
emies, or rather, that the court can decide 
only one way, and that against the captors, 
unless congress has previously declared who 
shall be considered enemies, really carries us 
back to the questions whether there can be 
war without a declaration by congress, and 
whether, In dvil war, the parent country has 
full belligerent rights. Those questions have 
already been considered; and it is believed 
that such rights exist, and among them, un- 
doubtedly, is that of making maritime cap- 
tures of enemy's property. And when prop- 
erty is brought in for adjudication, the court 
must decide whether it be hostile or not; 
and. In doing so, it must, In the absence of 
legislative instruction, be guided by general 
principles and usage, under which one cri- 
terion of enemy's property is the residence 
of the owner. This Is a known and well-es- 
tablished rule of decision which the court 
cannot disregard. It Is not necessary, how- 
ever, to determine how the court would deal 
with these questions In the absence of any 
action by other departmcaits of the govern- 
ment, because there has been such action. 
In addition to other Important acts, the presi- 
dent, by proclamation of the twenty-seventh 
of April, [12 Stat 1259,] established a block- 
ade of the ports of Virginia. This was the 
exercise of a great belligerent right, and 
could have been done under no other. He 
could not prohibit or restrict the commerce of 
any state by a mere municipal regulation. 
The blockade was avowedly established as a 
belligerent act imder the law of nations; 
and it was accordingly announced that It 
would be rendered effective by an adequate 
naval force; and, In all proceedings In re- 
lation to it by our own country and other na- 
tions, it has been regarded as a belligerait 
act Under It there have been divers cap- 
tures by our navy and condemnations by our 
courts. Now such a blockade could not be 
valid unless it be of enemy's country. 

Some have thought that It was to be deem- 
ed enemy's country, because of the procla- 
mation of the president It seems to me 
rather that the proclamation and the block- 
ade are to be upheld as legal and valid be- 
cause the territory is that of an enemy. But 
whichever view Is adopted, the result Is the 
same; namely, that the court must regard 
the country as hostile. Richmond, where 
these claimants reside, Is one of the places 
that was thus blockaded. This is not all. 
The proclamation of a blockade of Virginia, 
as hostile territory, and the orders of the 
president to the navy, under which captures 
like the present have been made, have been 
expressly confirmed by congress. The stat- 
ute of 6th August last, c. 63, declares that 
such acts and orders shall have the same 
efficacy as If they had been previously au- 
thorized by legislative enactments. "Without 
going into a discussion of the effect of that 
confirmation, it Is evident that it must have 
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the force of an instruction to prize tribmials 
to regard those proceedings of the president 
as legal and valid. 

It has been urged that in a civil -war It 
may sometimes be very impolitic to confis- 
cate the property of persons resident in the 
rebel counti-y; and that the expediency of 
doing so is a political question to be deter- 
mined by the legislature. We are now deal- 
ing only with maritime captures. It is true 
that policy may sometimes require that the 
property of such residents should be exempt- 
ed fi-om arrest; and it is quite as certain 
that sometimes it ought not to be exempted. 
There should therefore be somewhere lodged 
a discretionary power to capture this proper- 
ty or not, as varying circumstances and ex- 
igencies may require. This power is now 
vested in the president. He controls the 
navy, and directs what captures shaH be 
made. He may instruct inferior officers that 
particular vessels, or those belongUig to cer- 
tain persons, or engaged in a particular i 
trade, are not to be arrested. 

What captures shall be made, lilie many 
other questions of policy In conducting tiie 
war, may beneficially be left to the discre- 
tion of the commander-in-chief. The statute 
of 18G1, c. 28, (12 Stat. 283,) has been re- 
ferred to as assuming that there are loyal 
citizens in the rebel states who are to be aid- 
ed and protected, and it is urged that their 
property should not be subject to confisca- 
tion. That act places two millions of dollars 
in the hands of the president, to be used at 
his discretion in arming, organizing, and sus- 
taimng loyal citizens in rebel districts. This 
act undoubtedly contemplates that there may 
be such loyal citizens, and that it may be 
expedient so to aid and strengthen them: 
and it makes an appropriation for that pur- 
pose. But it is wisely left to the unrestrict- 
ed judgment of the president to determine 
who are such loyal citizens, if any, and to 
what extent they shall be treated as such. 
It adds to the means of the president, but hi 
no degree detracts from his previous author- 
ity, to treat persons or property as he shall 
deem best It has been contended that the 
proviso in the 24th section of the crimes act 
of 1790, c. 9, (1 Stat. 117,) should prevent 
condemnation of this cargo as prize. That 
act describes certain offenses and prescribes 
their punishment; and among them is the 
crime of treason. The proviso declares that 
no conviction shall work corruption of blood 
or any forfeiture of estate. This shows that 
the law-givers thought that death was a 
sufficient penalty, without confiscation fol- 
lowing as a legal consequence of conviction. 
There is an analogous provision in the con- 
stitution, art. 3, § 3; and, as it has embar- 
rassed some minds, it deserves attention. 
In the first place, the objection assumes that 
there can be no condemnation unless the 
claimants are traitors. This is an error. 
As already stated, property may be treated 
as hostile, although the owner has not been 



guilty of treason. He may be an alien, 
owing no allegiance; or a citizen, whose 
opinions or wishes are not proved to be hos- 
tile, and yet he may be so situated, and his 
property be so nsed, as to subject It to 
capture as prize. A striking case is to be 
found in The Venus, 8 Cranch, [12 U. S.l 
253. In that case, a citizen of the United 
States, residing at Liverpool, shipped prop- 
erty for New York on the 4th of July, 1812, 
having no knowledge of the war, which had 
been previously declared by the United 
States. This property was captured by an 
American privateer, and held by the supreme 
court to be lawful prize. The court, in deliv- 
ering their opinion, say that although the 
claimant, being a citizen of the United 
States, "cannot be considered an enemy in 
the strict sense of the word, yet he is deemed 
such, with reference to the seizure of so 
much of his property concerned in the trade 
of the enemy as is connected with his res- 
idence. It is found adhering to the enemy. 
He is himself adhering to the enemy, al- 
though not criminally so." See also the 
cases collected by Sir William Scott, in The 
Hoop, 1 G. Rob. Adm. 196. 

In the case now before me, it is not proved 
or contended by either party that these 
claimants have been guilty of the crime of 
treason; and surely the claimants cannot 
set It up, in argument, as a defence. In 
the second place, the owner may, by cer- 
tain acts, have subjected his property to be 
treated as enemy's, and, by other distinct 
acts, committed the crime of treason; and 
confiscation may be inflicted for the former, 
and the penalty of death for the latter,— 
just as the same person may be guilty of 
larceny, and subsequently of murder, and 
be fined for the first, and afterwards con- 
victed of the capital offence. Third, sup- 
pose there shoidd be but one act, which i& 
such a use of property as subjects it to con- 
fiscation, and, at the same time, constitutes 
an overt act of treason; and suppose, fur- 
ther, that the government cannot proceed 
for both penalties, yet they may elect. They 
are not bound to prosecute for the crime; 
and If they enforce the forfeiture, the most 
that can be contended is, that they are there- 
by precluded from subsequentiy havincr a 
conviction for the treason. 

The acts passed by congress last summer 
have been referred to as expressing Ihe 
views of the legislature upon the subject of 
confiscations hi the present war. As ihcy 
do not reach cases like the present, It is 
contended that it was the intention of the 
legislature that such property should not he 
condemned. It is obvious that, in their .wn- 
eral purpose and effect, they were iuteudGd 
to make the prosecution of the war more 
efficient, to give additional means and power 
to the president, but in no degree to curtail 
the authority which he previously poast^ssi-d. 
They embrace some cases in which, confisca- 
tion would not follow from the genei-at 
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law, and render others more definite and cer- 
tain, and provide new modes of procedure. 
The belligerent right of capture at sea pr**- 
vionsly existed, and congi-ess has left it 
unimpaired. Further still: This right of 
maritime capture was not only well knoWn, 
hut had actually and notoriously been exer- 
cised. The last session of congress closed 
on the 6th day of August. Prior to that 
time, divers captures had been made of 
vessels and cargoes belonging to inhabitants 
of insurgent districts. In particular, the 
General Parkhill was captured on the twelfth 
day of May, and sent to Philadelphia, and 
there condemned as enemy's property at 
the June term of the district court, [Case 
No. 10,755a.] The Pioneer, [Id. 11,172,] The 
Crenshaw, [Id. 3,384,] The North. Carolina, 
[Id. 10,317,] and The Hallie Jaclison, [Id. 
5,061,] were sent into the port of New York 
in the course of May and June, and the ves- 
sels or their cargoes have since been con- 
demned as enemy's property. In this very 
case of The Amy Warwick, the captm:e was 
made on the 10th of July, and the libel was 
filed on the 18th of that month. All these 
captures were made by ships of war, and, 
of course, under orders emanating from the 
president Yet, so far from discounte- 
nancing these proceedings, congress, as we 
have already seen, did, by the act of the 
6th of August, c. 63, § 3, expressly confirm 
all orders respecting the army and navy 
which had been made by the president 
shice the 4th of March last. The counsel 
for the claimant has relied upon a recent 
charge by Mr. Justice Nelson to" the grand 
jury, In the second circuit That learned 
Judge did not enter into any discussion of 
prize law. The occasion did not call for it 
He expressed the opinion, if correctly re- 
ported in the newspapers, that loyal citi- 
zens of rebel districts were not to be treat- 
ed as enemies, nor their property confiscat- 
ed. But he did not undertake to say who 
were to be deemed loyal citizens, what was 
to be the evidence of their fidelity, or how 
the presumptions arising from continued 
residence In the enemy's country were to 
be overcome. The counsel for the captors 
has relied upon a remark made by Judge 
Bunlop in the case of The Tropic Wind, 
[Case No. 14,187,] and upon the learned deci- 
sions of Judge Cadwallader In the case of 
The General Parkhill, [supra,] and of Judge 
Betts in the cases of The Crenshaw, The 
North Carolina, The Pioneer, and The Hallie 
Jackson, [supra.] These cases are directly 
in point; and I might well have rested my 
decision solely upon the autiiority of those 



able and distinguished judges. But as It 
has been contended that th.ose decisions are 
not sustained by the authorities which were 
cited In their support I have yielded to 
the earnest invitation of the eminent coun- 
sel In this cause, to investigate the principles 
and authorities which It involves. Claim 
rejected, and the property condemned. 

[NOTE. On appeal to the circuit court the 
district court decrees were affirmed, whereupon 
Edmond, Davenport & Co., Duulop, Moucure 
& Co., and David Currie and others appealed 
to the supreme court. The decree appealed 
from was duly affirmed. Mr. Justice Grier, in 
delivering the opinion of the court said: '"The 
war is not the less a civil war, with belligerent 
parties in hostile array, because it may be 
called an 'insurrection' by one side, and the in- 
surgents considered as rebels and traitors. It 
is not necessary that the independence of the 
revolted province or state be acknowledged in 
order to constitute it a party belligerent in a 
war, according to the law of nations. Foreign 
nations acknowled5:e it as a war by their dec- 
larations of neutrality. The condition of neutral- 
ity cannot exist unless there be two belligerent 
parties. ♦ ♦ * Whether tiie president, in ful- 
filling his duties, as commander-in-chief, in sup- 
pressing an insurrection, has met with such 
armed resistance, and a civil war of such 
alarming proportions as will compel him to 
accord to them the character of belligerents, 
is a question to be decided by him, and this 
court must be governed by the decisions and 
acts of the political department of the gov- 
ernment to which this power was intrusted. 
He must determine what degree of force the 
crisis demands. The proclamation of blockade 
is, itself, official and conclusive evidence to the 
court that a state of war existed which demand- 
ed and authorized a recourse to such a measure, 
under the circumstances peculiar to the case. 
* * * Therefore, we are of opinion that the 
president had a right, jure belli, to institute a 
blockade of ports in possession of the states in 
rebellion which neutrals are bound to regard." 
The court held further that "enemies,'' in tiie 
technical sense in which it is used in prize 
courts, distinct from the common law, include 
rebels and traitors as well as aliens; that the 
seceding states claimed to be sovereign, and to 
absolve their citizens from allegiance; that the 
territory within the southern lines was all 
enemies* territory, because claimed and held 
in possession by an organized, hostile, and bel- 
ligerent power. "All persons residing within 
this territory, whose property may be used to 
increase the revenues of the hostile power are, 
in this contest, liable to be treated as enemies, 
though not foreigners." The liability to cap- 
ture as enemies' property does not in any man« 
ner depend on the personal allegiance of the 
owner. It is the illegal traffic that stamps it 
as enemies' property. It is of no consequence 
whether it belongs to an ally or a citizen. "The 
produce of the soil of the hostile territory, as 
well as other property engaged in the commerce 
of the hostile iwwer, as the source of its wealth 
and strengtti, are always regarded as legitimate 
prize, without regard to the domicile of the 
owner, and much more so if he reside and trade 
within their territory." The Prize Cases, 2 
Black, (67 U. S.) 635. See Alexander's Cot- 
ton, 2 Wall. (69 U. S.) 404, 419.] 
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Case Wo. 342. 

The AMY WARWICK, (Dunlop, Moncure & 
Co:. ClaimaiLts.) 

[2 Spr. 143;^ 24 Law Bep. 494.] 

District Court, D. Massachusetts. April, 1862.' 

Prize Pkactice— Civii, War— Confiscation— 

CoJiSTKCCTlON OF BtATDTE. 

1. The decision upon the claim of Edmond, 
Davenport & Co.. 2 Spr. 123, [The Amy War- 
wick, Case No. 341,3 to a part of this cargo, 
affirmed. 

[See The Amy Warwick, Case No. 341, note.] 

2. The language of the prize law, that prop- 
erty is to be condemned as enemy's, or is to 
be deemed enemy's, or is impressed with a hostile 
character, does not necessarily import that the 
owner is personally hostile, but only that his 
property has been placed in such relation to the 
enemy that a court of prize is to deal with it 
as it if belonged to the enemy. 

3. The statute of 1802, c. 50, (12 Stat. 374,) 
for the better administration of the law of prize, 
affects only the mode of procedure. It pre- 
scribes no rule of decision, but leaves the court 
to be guided by the general law as known to 
the prize courts of the civilized world. 

4. This statute applies to cases arising in this 
•civil war, as well as to those that may arise 
in international war, and makes no distinction 
between them in the mode of procedure, or the 
rules of decision. 

[See The Amy Warwick, Case No. 341, note.] 

5. The rights of war exist only while the war 
continues. Titles to property, or political ju- 
risdiction, ac(iuired during the war by the ex- 
ercise of belligerent rights, may survive the 
war. 

6. The conquest of a foreign country gives 
absolute and unlimited sovereign rights. But no 
nation makes such a conquest of its own terri» 
tory. 

[Cited in Semmes v. City Fire Ins. Co., Case 
No. 12,651; U. S. v. Huckabee. 16 Wall. (83 
U. S.) 434; Ford v. Surget. 97 U. S. 614.] 

7. In this civil war, the military power Is 
called in only to maintain the government in 
the exercise of its legitimate civil authority. No 
success can extend the powers of any depart- 
ment beyond the limits prescribed by the organ- 
ic law. 

[Cited in Semmes v. City Fire Ins. Co., Case 
No. 12.651.] 

8. When the United States takes possession 
of any rebel district, it acquires no new title, 
but merely vindicates that which previously ex- 
isted; and it is to do only what is necessary 
for that purpose. 

[Cited in Semmes v. City Fire Ins. Co., Case 
No. 12.651; Ford v. Surget, 97 U. S. 614.] 

9. Belligerent confiscations take effect only 
tipon property of which possession is taken dur- 
ing the war. As against property which con- 
tinues under the control of the enemy, they are 
wholly inoperative. 

10. If possession is acquired by or after the 
peace, then previous legislation may take ef- 
fect; but it will be by the right of sovereignty, 
not as an act of war. 

11. Confiscations which go not against an of- 
fending thing, but arise from the personal de- 
linquency of the owner, should be inflicted only 
upon due conviction of personal guilt. 

^[Reported by Hon. Richard H. Dana, Jr., and 
here reprinted by permission.] 

'[Affirmed by circuit court, (decree nowhere 
reported; opinion not now accessible.) Affirmed 
by supreme court, sub nom. The Prize Cases, 
2 Black, (67 U. S.) 635.J 
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12. Such penalties have no connection what- 
ever with the decisions of prize courts enfor- 
cing belligerent rights upon property captured 
at sea. 

[In admiralty. Libel In rem against ibe 
brig Amy Warwick and cargo, as prize of 
war. The vessel sailed from Rio Janeiro 
May 29, 1861, with a cargo of coffee, 
destined to Hampton Roads for orders. By 
hei* charter party she was to go either to 
Richmond, New York, Philadelphia, or Balti- 
more. She was captured August 10, 1801, 
by the United States ship of war Quaker 
City, and brought into this district for con- 
demnation. Dunlop, Moncure & Co., of Rich- 
mond, Va., claim a portion of her cargo. 
Property condemned, and claim dismissed. 

[The brig was claimed by David Cui'i'ie 
and others, and the balance of the cargo by 
Edmond, Davenport & Co., all of Richmond, 
Va. Both claims were dismissed, (the for 
mer decree unreported, the latter reporccd 
sub nom. The Amy Warwick, Case No. 341.) 
Another claim was filed by J. L. Phipps H. 
Co., an English house at Rio Janeiro, for 
an advance made to supply a deficit of 
funds to purchase the cargo. This claim was 
aUowed. The Amy Warwick, Id. 343. On 
ajipeal to the circuit court the decrees of '.he 
district court were duly afiirmed, (nowhere 
reported, opinion not now accessible,) where- 
upon all of the claimants except Phipps Ac 
Co., appealed to the supreme court. Af- 
firmed. The Prize Cases, 2 Black, (67 U. 
S.) 635.] 

R. H. Dana, Jr., U. S. Atty., for captor-s. 
S. Bartlett and E. Bangs, for claimants. 

SPRAGUB, District Judge. These claim- 
ants, Dunlop, Moncure, & Co., having been 
permanent residents of Richmond, Virginia, 
before and ever since the sailing and capture 
of this vessel, are in the same condition as 
were Edmond, Davenport, & Co., the claim- 
ants of the four hundred bags of coffee 
which have already been condemned. [The 
Amy Warwick, Case No. 341.] If the opin- 
ion given in tiiat case be adhered to, this 
claim must be dismissed. I have seen no 
reason to change that opinion. On the con- 
trary, two important propositions, namely, 
that Richmond is enemy's country, and that ' 
permanent residence therein by the owner 
of property captured at sea is cause of con- 
demnation without proof of personal dis- 
loyalty, have been strengthened by subse- 
CLuent events and the recent legislation of 
congress. Richmond is not only the capital 
of rebel Virginia, but has continued to be 
the seat of the* usurped confederate govern- 
ment; and no country was ever more abso- 
lutely under the dominion of an enemy, or 
more clearly within his territorial limits. 
Every reason why residence should cause 
condemnation in maritime captures in any 
war applies in full force to the case now be- 
fore me. These claimants do not even offer 
proof of their loyalty, and there is a high 
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IJiobability that they are willingly co-operat- 
ing with the enemy. But, if this be not so, 
they were at the time of this capture, and 
have ever since continued to be, under his 
nbsolute control; and that control is an in- 
exorable military despotism. Every dollar 
put into their hands or under their control 
Is, to all practical pui*poses, in the hands of 
the enemy, and adds to his strength. The 
question before me is, whether this property 
shall be restored to the claimants, or con- 
demned as prize. No intermediate or other 
coui-se is asked or suggested by either party. 
Should the court decree restoration, It must 
order the $120,000 now in tlie registry to be 
paid over to these inhnbitiuts of Richmond. 
It will be delivered to their agent, who re- 
sides in New York, and will be subject to 
their order. They will doubtless order it to 
be transmitted in gold or exchanged to their 
banker In London, and it will be there held 
and disposed of for the benefit of the rebel 
confederates, and may at once be Invested 
In munitions of war, and shipped for the 
rebel states by way of Havana, and then the 
fleet of the United States must be upon the 
alert endeavoring to intercept and capture 
the proceeds of the money now in the posses- 
sion of this court. Any theoretical views which 
lead to such a result should be distrusted. 
The decrees of the district courts condemn- 
ing property as hostile, have been objected 
to on the gx'ound that they pronounce the 
owners to be enemies, when in fact they 
may be personaUy loyal- But It is a mis- 
take to suppose that those judgments go 
beyond the fact of permanent residence, 
and assert personal guilt In the owner. This 
mistake has probably arisen from misappre- 
hending the import of certain language of 
frequent recmrence In prize law, such as 
that property is to be condemned as enemy's, 
or is to be deemed enemy's, or that It is Im- 
pressed with a hostile character. These 
are equivalent expressions. Tliey do not 
necessarily import that the owner Is per- 
sonaUy hostile, but only that his proper- 
ty has been placed In such relation to the 
enemy that a court of prize is to deal with 
it as if it belonged to the enemy. It is 
quite a mistake to suppose that property is 
never to be condemned except for personal 
delinquency of the owner. Even under the 
nmnicipal law, ships and cargoes are liable 
to condemnation for the use that has been 
made of them where there has been no 
guilty knowledge or Intent on the part of 
the owner; and, in prize law, condemnation 
is not the infliction of personal punishment 
on proof of individual guilt, but it Is a mat- 
ter of belligerent policy to destroy the 
commerce of the enemy and diminish his 
resources. This is emphatically set forth 
in the case of The Venus, 8 Cranch, [12 U. 
S.] 253, where property of a citizen of the 
United States was condemned by reason of 
his residence, although, as the supreme 
court expressly declares, there was no per- 
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sonal guilt The same doctrine is found in 
many other cases. The objection, when scru- 
tinized, involves a denial of the power of 
the court to make any condemnation as 
prize under the principles and according to 
the rules of the general law, and the prac- 
tice of nations; and this is to deny to the 
United States the exercise of belligerent 
rights. For there is no right of war more 
clearly established or more universaily ex- 
ercised than that of maritime captures; and 
no reason can be assigned why the United 
States should be deprived of the power of 
exercising this important right in the pres- 
ent war. How far the peculiar circum- 
stances of this or any other conflict should 
Induce forbearance, like many other ques- 
tions of policy in the conduct of the war, 
is to be- determined by the commander-in- 
chief or the legislature. It is for them, or 
one of them, to say what captures should be 
made, and what cases, or classes of cases, 
shall be sent in. and condemnation sought by 
prosecution. In adjudicating such cases, 
the com'ts must be guided and governed 
by established principles and rules of deci- 
sion. This is well known to the other de- 
partments of the government; and, when 
they send a captured vessel to the court to 
be there proceeded against as a prize, they 
necessarily" intend, in the absence of other 
instructions, that the court shall proceed 
and decide according to the established 
rules and principles of prize law. There 
is no other guide. That the great conflict 
in which we are now engaged is war, in the 
legal sense of the term, Is shown by the 
express language of the. constitution in 
defining the crime of treason; that the 
United States, In this war, has, on the ocean, 
all the rights of belligerents, has never 
been distinctly controverted. To deny It Is 
to break up the blockade, and every condem- 
nation under it Those who have thought 
that the coiirts cannot enforce the beUiger- 
ent rights of the nation without the action 
of congress, should, I think, be satisfied that 
there has been sufficient legislation. In ad- 
dition to the statutes passed during the 
last summer, and particularly the ratifying 
act of the 6th of August, which was advert- 
ed to In my former opinion, congress, on 
the twenty-fifth day of March last (Acts 
18G2, c. 50; 12 Stat 374,) passed an act to 
regulate the mode of procedure in prize 
cases. The first section relates to the cus- 
tody and preservation of captured property, 
and the taking of evidence. The second' 
and third sections relate to expenses, and 
the compensation of officers. The foiu^ 
section relates to the disposition of prize 
property after final condemnation. This 
statute affects only the mode of procedure. 
It gives no direction as to the principles 
or doctrines by which the court is to be guid- 
ed in its adjudications. It does not touch 
the rule of decision. The title of this stat- 
ute declares it to be an "Act for the bet- 
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ter administration of the law of prize. 
The court, then, is to administer the law of 
prize, and that must be the general law as 
known to the prize tribunals of the civilized 
world, with such modifications as may be 
made by our own legislature. But to what 
cases is this general law of prize to be ap- 
plied? This question is answered by the 
fifth section of the statute, which declares 
that its provisions "shall apply as well to 
cases now pending as to all future cases of 
maritime captures." This court is thus ex- 
pressly directed to administer the prize 
law in cases now pending or hereafter to 
arise in this civil war, as well as in cases of 
maritime captures in future international 
wars. No distinction is indicated between 
these two classes of captures, or in the rules 
of law which are to be applied to them. 
Further still: the le^slature expressly rec- 
ognizes the pendency of prize cases. In 
many of those cases, the only question was 
whether property should be condemned by 
reason of the residence of the owner in the 
enemy's country. This question had been 
decided by the district courts of three judi- 
cial districts, all concurring in decrees of 
condemnation. This was well known; and 
yet congress, in passing an act for the bet- 
ter administration of the prize law in cases 
then pending or hereafter to arise, does not 
prescribe any rules of decision or in any way 
discountenance those which had been adopt- 
ed by the courts: this may be deemed an 
acquiescence in or a tacit approbation of 
those rules. 

An objection to the prize decisions of the 
district courts has arisen, from an appre- 
hension of radical consequences. It has been 
supposed that, if the government have the 
rights of a belligerent, then, after the rebel- 
lion is suppressed, it will have the rights 
of conquest; that a state and its inhabitants 
may be permanently divested of all political 
privileges, and treated as foreign territory 
acquired by arms. This is an error,— a grave 
and dangerous error. The rights of war exist 
only while the war continues. Thus, if peace 
be concluded, a capture made immediately 
afterwards on the ocean, even where the 
peace could not have been known, is un- 
authorized, and property so taken is not 
prize of war, and must be restored. Wheat. 
Int. Law, 619. Belligerent rights cannot be 
exercised when there are no belligerents. 
Titles to property or to political jurisdiction 
acquired during the war, by the exercise of 
belligerent rights, may indeed survive the 
war. The holder of such a title may per-* 
manently exercise, during peace, all the 
rights which appertain to his title; but they 
must be rights only of proprietorsliip or 
sovereignty; they cannot be belligerent. 
Conquest of a foreign country gives absolute 
and unlimited sovereign rights. But no na- 
tion ever makes such a conquest of its own 
territory. If a hostile power, either from 
without or within a nation, taiies possession 



and holds absolute dominion over any portion 
of its territoi-y, and the nation by force of 
arms expels or overthrows the enemy and 
suppresses hostilities, it acquires no new 
titie, but merely regains the possession of 
which it had been temporarily deprived. 
The nation acquires no new sovereignty, but 
merely maintains its previous rights. Id. 61G. 
During tiie war of 1S12, the British took 
possession of Castine, and held exclusive and 
unlimited control over it, as conquered tern- 
tory. So complete was the alienation, that 
the supreme court held that goods imported 
into it were not brought into tiie United 
States, so as to be subject to Import duties. 
U. S. v. Rice, 4 Wheat. [17 U. S.] 246. 
Castine was restored to us under the treaty 
of peace; but it was never supposed that the 
United States acquired a new titie by tiie 
treaty, and could thenceforth govern it as 
merely ceded territoi-y. And if, before the- 
end of the war, the United States had, by 
force of arms, driven the British from Cas- 
tine, and regained oxir rightful possession 
no one would have imagined that we could 
tiiencefortii hold and govern it as con- 
quered territory, depriving the inhabitants of 
aU pre-existing political rights. And when, 
in this civil war, the United States shall 
have succeeded in putting down this rebel- 
lion and restoring peace in any state, it wur 
only have vindicated its original authontj-, 
and restored itself to a condition to exercise- 
its previous sovereign rights under the con- 
stitution. In a civil war, the military pow- 
er is caUed in only to maintain the govem- 
ment in the exercise of its legitimate civil 
authority. No success can extend the powers 
of any department beyond tiie limits pre- 
scribed by the organic law. That would be 
not to maintain tiie constitution, but to sub- 
vert it. Any act of congress which would 
annul the rights of any state under the con- 
stitiitlon, and permanentiy subject the in- 
habitants to arbitrary power, would be as 
utterly unconstitutional and void as the se- 
cession ordinances witii which this atrocious 
rebeUion commenced. The fact that the in- 
habitants of a state have passed such ordi- 
Snces can make no difference. They are 
legal nullities: and it is because they are so, 
that war is waged to maintain the govern- 
ment The war is justified only on ^e 
ground of their total invalidity. It is hardly 
necessary to remark, that I do not mean 
that the restoration of peace will preclude 
the government from enforcing any muni- 
cipal law or from punishing any offence 
against previously existing laws. Another 
objection to those decisions of the district 
courts is founded upon the apprehension tiiat 
they may lead to or countenance cruel and 
impolitic confiscations of private property 
found on land. This apprehension is un- 
founded. No such consequence can legiti- 
mately foUow. Those decisions undoubtedly 
assert that the United States has the rights 
of a belligerent But the extent of those 
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rights on land, or tlie manner in 'which Ihey 
are to be exercised, was not discussed. They 
were not specially mentioned, except to say 
that enemy's property found by a belligerent 
on land, within his own country, on the 
breaking out of a war, will not be condemned 
by the courts, although it would be if found 
at sea. This distinction, su far as it goes, 
tends to show that tiie doctrine of maritime 
captures is not to be applied to seizures on 
land. But the danger upon whicn this objec- 
tion is founded, does not arise from the 
administration of the prize law by the courts, 
or the exercise of belligerent rights by mili- 
tary commanders upon military exigencies. 
The objection really arises from fear of the 
legislation of congress. It is apprehended 
that they may pass sweeping or general acts 
of confiscation, to take practical effect only 
after the rebellion shall have been sup- 
pressed; that whole estates, real and per- 
sonal, which have not been seized during the 
war, may be taken and confiscated upon 
coming within reach of the government, after 
hostilities shall have ceased. This, as we 
have seen, would not be the exercise of bel- 
ligerent rights, the war being at an end. Bel- 
ligerent confiscations take effect only upon 
property of which possession is taken during 
the war. As against property which con- 
tinues under the control of the enemy, they 
are wholly Inoperative. If possession be ac- 
quired by or after the peace, then previous 
legislation may take effect, but it will be by 
the right of sovereignty, not as an act of war. 
Under despotic governments, the power of 
municipal confiscation may be unlimited; but 
under our government the right of sovereign- 
ty over any portion of a state is given and 
limited by the constitution, and will be the 
same after the war as it was before. When 
the United States takes possession of any 
rebel district, It acquires no new title, but 
merely vindicates that which previously ex- 
isted, and is to do only what is necessary 
for that purpose. Confiscations of property, 
not for any use that has been made of it, 
which go not against an offending thing, but 
are inflicted for the personal delinquency of 
the owner, are punitive; and punishment 
should be inflicted only upon due conviction 
of personal guilt What offences shall be 
created, and what penalties affixed, must be 
left to the justice and wisdom of congress, 
within the limits prescribed by the constitu- 
tion. Such penal enactments have no con- 
nection whatever with the decisioDs of prize 
courts, enforcing belligerent rights upon 
property captured at sea during the war. I 
have thus noticed the objections which have 
been made .to the former opinion of the 
court, so far as they have come to my knowl- 
edge. They do not seem to me to be well 
founded. The claim of Dunlop, Moncure, & 
Co. must be dismissed. 

[NOTE. This case was affirmed on appeal. 
The Prize Cases, 2 Black, (G7 U. S.) C35. See 
The Amy Warwick, Case No. 341. note.] 



Case No. 843. 

The AMY WARWICK, (J. L. Phipps & Co., 
Claimants.) 

[2 Spr. 150;^ 2i Law Rep. 501, 544.] 

District Court, D. Massachusetts. April, 1862.' 

Pkizb Practice — Rights op Neutral— Disposi- 
tion OF Captured Property. 

1. A detailed statement, supported by affida- 
vits, is required of any party who aslis leave to 
offer new and independent proof. 

2. This rule does not apply where it is only 
sought to meet with counter proof, to the same 
points, evidence introduced by an opponent. 

3. In a case of further proof, the testimony- 
was ordered to be taken in the form of deposi- 
tions on interrogatories and cross-interrogato- 
ries, that being the more satisfactory form of 
proof. 

4. Objections to the delivery of the captured 
property on bonds, to claimants. 

5. Where a neutral has a jus in re, where he 
is in possession with a right of retention until 
a certain amount is paid to him, the captor 
takes cum onere and should allow the amount 
of such right. But where the neutral has mere- 
ly a jus ad rem, which he cannot enforce with- 
out the aid of a court of justice, his claim will 
not be recognized by a prize court. 

6. A neutral merchant purchased a cargo of 
coffee for enemy correspondents, partly with 
their funds and partly with his own, and 
shipped it under a bill of lading by which it 
was to be delivered to his order, and with a 
statement thereon that part of the coffee was 
the property of neutrals. Held, that, having 
the legal title and possession, he was not to be 
deemed a lien holder, but rather a trustee with 
the right of retention until his advance should 
be paid to him. 

7. In such case, a prize court will look be- 
yond the legal title, and deal with the benefi- 
cial interest. The neutral will be paid the 
amount of his advance, and the residue of the 
property will be condemned as enemy's. 

8. A motion for a second order for further 
proof was refused, because it was made at the 
final hearing (it being doubtful whether the 
motion could have been g:ranted even if made 
at an early day), when it was known that the 
cause was to be carried up by appeal, and be- 
cause such an order would occasion great delay, 
while it could be granted in the circuit court 
without delaying the final decision. 

[9. Cited in Miller v. U. S. 11 Wall. (78 U. 
S.) 322, to the point that confiscation of prop- 
erty not for the use made of it, but for the 
personal fault of the owner, is punitive, end 
punishment should be indicted only upon due 
conviction of personal guilt.] 

[In admiralty. Libel in rem against the 
brig Amy Warwick and cargo, as prize of 
war. The vessel sailed from Rio Janeiro 
May 29, 1861, with a cargo of coffee, destined 
to Hampton Roads for orders. By her 
charter party she was to go either to Rich- 
mond. New York, Philadelphia, or Baltimore. 
She was captured August 10, 1861, by the 
United States ship of war Quaker City, and 
brought into this district for condemnation. 
The brig was claimed by David Currie and 
others; the cargo, by Edmond, Davenport & 

^[Reported by Hon. Richard H. Dana, Jr., 
and here reprinted by permission,] 

^[Affirmed by circuit court, (decree nowhere 
reported; opinion not now accessible.)] 
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Co. and Dunlop, Moncure & Co.,— all of Rich- 
mond, Va. J. L. Phipps & Co., an English 
house at Rio Janeiro, filed a clainj for an 
advance made to supply a deficit of funds to 
purchase the cargo. The property was con- 
demned, (The Amy Warwick, Case No. 341; 
Id. 342,) and all the claims dismissed, except- 
ing that of Phipps & Co.] 

In the decree lately made in this cause, the 
brig and a part of the cargo were condemned 
us enemy's property, helng confessedly the 
property of permanent residents in Rich- 
mond, Va. The rest of the cargo, 4700 basis 
of coffee, was claimed by iMessrs. Phipps ^ 
Co., an English house at Rio Janeiro, having 
a branch house in New York. After the 
hearing on the evidence In preparatory, by 
which it appeared that this cargo was bought 
for a Richmond house, the claimants moved 
for leave to offer further proof, for the pur- 
pose of showing that they were neutrals; 
that they advanced about $15000 to supply 
a deficit of funds to purchase this cargo; 
that they took and held the bills of lading In 
their own name, to protect their advance, and 
had not waived or parted with their li^gal 
title. This motion was supported by affi- 
davits of the claimants' belief in those facts, 
and of their groimds for expecting to obtain 
the proof of them. The motion was allowed. 
The captors then moved that the ordor in- 
clude a right to them to take counter pi'oof 
to the same points. The claimants objected 
that the captors must file a motion, witli affi- 
davits, as had been required of them. 

SPRAGTJB, District Judge, was of opinion 
that a detailed statement, supported by j«ffi- 
davits, was required of any party who asked 
leave to offer new and independent provf, but 
that the rule did not apply to a party who 
■only sought to meet with counter proof, to 
the same points, the evidence introduced by 
an opponent. A question also arose whether 
the proofs should be by affidavits or in the 
form of depositions. The English and some 
American cases were referred to, as allowing 
affidavits in cases of what is technically 
called further proof, as distinguished from 
plea and proof. 

SPRAGUE, District Judge, said that, with- 
out deciding that affidavits were Inadmissible 
in cases of further proof, he should order the 
proofs in this case, as more satisfactory, to 
be taken by a commissioner, on Interroga- 
tories and cross-interrogatories. The order 
was accordingly made, allowing the claim- 
ants to take further proof to the points set 
forth In their motion, and the captors to take 
counter proofs to the same points, each to 
me interrogatories within three days, with 
three days for cross-interrogatories, the 
proofs to be returned on or before a day 
fixed. The claimants then moved to have 
the cargo appraised and delivered to them 
■on bonds. They claimed that the hearing in 
preparatory being had, and they being al- 



lowed further proof, they were entitled to 
take the property on bonds, by the practice 
of prize courts. This was opposed by thp 
captors, who moved for a decree for a sale 
of the cargo. 

SPRAGUE, District Judge. There are very 
serious objections to delivering captured 
property on bonds to claimants, which have 
always weighed with prize courts. Before 
the hearing in preparatory, it cannot well be 
judicially known that the claimants are not 
enemies, or acting for enemies, or that they 
have such absolute title in the property as 
to be the persons to whom it should be re- 
stored, in case it should be decided to be no 
prize, — ^beside the consideration that the cap- 
tured propei-ty may itself be evidence. If, 
on the hearing, their claim remained in doubt 
on any of these points, why should they take 
the property rather than the captors? The 
court must be careful to deliver the property 
to none but actual owners, and persons who 
would not pass It to any enemy for whom 
they might act There are other difficulties 
attending this course- It throws on the cap- 
tors the risk of the sufficiency of the bonds- 
men at the time, and their continued solvency 
until a final decision In the appellate court 
It gives the claimants the choice of abiding 
or not abiding by the appraisement If It 
Is low, they would adopt it and give bonds, 
and so make a profit at the expense of the 
captors. If the appraisement Is to tlie full 
value, they may decline to give the bonds. 
And there Is always danger of undervalua- 
tion, not only by fraud, and by the pressure 
of interests in the trade, but from erroneous 
principles of estimation. A public sale Is the 
best and fairest proof of value; and the 
most satisfactory course Is to sell the prop- 
erty, deposit the ftmds In the registry to be 
delivered to the parties finally decided to be 
entitled to them, where there are no special 
circumstances. But, In this case, there is an 
especial objection to the delivery to these 
claimants. As the hearing left the case, and 
as the claimants propose to place it on fur- 
ther proof, they hold the legal title only to 
protect their advance, which Is only about 
$10,000 out of a value of over $Ha;,000. Tlie 
residue they would hold in trust for an en- 
emy. Being neutrals, their duty would be, 
after deducting their advance, to deliver the 
residue to the enemy. Now, the prize court 
of no nation can be expected to deliver cap- 
tured property over to a neutral who would 
hold It In trust for an enemy. The most that 
a neutral claiming an interest can expect, is 
that his Interest shall be protected. This 
Is sufficiently done by allowing him to pay his 
advance out of the proceeds In the registry. 
Whether a prize court will respect such an 
interest, and whether there Is such an inter- 
est in this case, are points to be argued and 
determined after the further proofs shall 
come In. After this opinion of the court, the 
claimants made no objection to the captors* 
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motion for a sale. A decree was according- 
ly made for a sale of all the cargo by the 
marshal, after notice In the chief commercial 
papers of New York and Boston. 

A hearing was subsequently had on the 
further proof taken in the case. 

R. H. DAna, Jr., for the captors, cited The 
Ida, Spinks, 331; The Abo, Id. 349; The AIna, 
Id. 31G; The Ariel, 11 Moore, P. C. 119; The 
Marianna, 6 G. Rob. Adm. 25; and The 
Frances, 8 Craneh, [12 U. S.] 418,— to the 
point that the prize court would not protect 
the Interest or lien of the neutral claimants, 
and contended that their lien had been 
waived. 

S. Bartlett and E. Bangs, for the claimants, 
relied on The SL Joze Indiano, 1 Wheat [14 
tJ. S.] 208. 



SPRAGUE, District Judge. I come now 
to the claim of J. L. Phipps & Co. After a 
hearing upon tlie preparatory evidence, the 
court, on motion of the claimants, allowed 
the Introduction of further proof. It now ap- 
pears "that these claimants, five in number, 
are British subjects, two of them residing In 
New York, one in Rio de Janeiro, and two 
In Liverpool, and they constitute the three 
commercial houses of J. L. Phipps & Co. at 
Now York, Phipps Brothers ic Co. at Rio, and 
Phipps & Co. at Liverpool. In March, 
1861, this brig, the Amy Warwick, was 
owned by Bavid Currie and others of 
Richmond, Va., who chartered her to 
Dunlop, Jloneure, & Co., of that city, 
for a voyage to Rio, and back to a port of 
discharge in the United States. Currie and 
others appointed and paid the master and 
crew, and retained the ownership of the ves- 
sel, during the voyage. Dunlop, Moncure, & 
Co. put on board a cargo of merchandise 
consigned to Phipps Brothers & Co. at Rio. 
They disposed of the cargo, and with the 
funds of the Richmond house in their hands, 
and £2000 of their own money, purchased 
these 4700 bags of coffee, and put thera on 
board this vessel, then bound to Hampton 
Roads for ordera. They took from the master 
a bill of lading, which stated that Phipps, 
Brothers & Co. were the shippers of this 
coffee, and that It was to be delivered to 
their order. Indorsed upon the bill of lad- 
ing was a statement declaring that a portion 
of the coffee was the property of British sub- 
jects. This was signed and sworn to by the 
managing partner at Rio. Phipps, Brothers 
& Co. indorsed the bill of lading over to J. L. 
Phipps & Co., of New York. They also de- 
livered to the master one part of the bill of 
lading, and an Invoice of the cofifee, and a 
letter of advice, to be conveyed to the firm 
in New York. This letter states that the 
coffee was shipped for account of Dunlop, 
Moncure, & Co., "and that the biU of lading 
would have been sent to them, had it not 
been deemed advisable, by reason of the un- 



settled state of political affairs, for the bet- 
ter protection of the property, and to prevent 
privateers from molesting the vessel, to have 
it certified on the bill of lading that a por- 
tion of the coffee was British property, and 
that this referred to the portion against 
which they had valued on Liverpool. That 
portion Is stated in the claim to be £2000. 
After the capture, this letter of advice and 
the accompanying bill of lading came to the 
hands of J. L. Phipps & Co. at New York, 
and they Indorsed and delivered the bill of 
lading to Charles M. Fry & Co., of New 
York, under an agreement that from the 
coffee there should first be paid to J. L. 
Phipps & Co. the £2000 advanced by the firm 
at Rio In making the purchase, and that the 
residue of the coffee and Its proceeds should 
be held by Fry & Co. as the agents, and for 
the benefit, of Dunlop, Moncure, & Co. On 
the 9th of August last, Charles M. Fry filed 
a claim hi this court as agent and In behalf 
of Dunlop, Moncure, & Co., alleging that 
they were the owners of the whole of this 
coffee, excepting the Interest of Phipps" 
Brothers & Co. therein to the amount of 
£2000 advanced towards the purchase. The 
claim of J. L. Phipps & Co. was filed on the 
4th of September last It aUeges that this 
coffee was purchased by them partly by 
funds of Dunlop, Moncure, & Co., and partly 
by £2000 of their own money, that the legal 
title has always remained in them, "and that 
no other person is the legal owner, except 
the equitable Interest of said Dunlop, Mon- 
cure, & Co." These facts seem plainly to 
lead to the conclusion that the claimants 
ought to be repaid the amount which they 
expended from their own funds In the pur- 
chase of the coffee, and that the residue of 
the proceeds should be condemned. This re- 
sult I shall adopt, unless precluded from do- 
ing so by authority. The counsel for the 
captors contend that the claimants had only 
a lien on this cargo, and that liens will not 
be protected or regarded in a prize court 
This position is sustained by the authorities 
as to certain kinds of liens. The extent of 
this doctrine, and the reasons on which it is- 
founded, are stated by the supreme court in 
The Frances, 8 Craneh, [12 U. S.] 4ia It 
is there said that "cases of liens created by 
the mere private contract of individuals, de- 
pending upon the different laws of different 
countries, are not allowed; because of the 
difficulties which would arise in deciding 
upon them, and the door which would be 
open to fraud." Similar reasons are given 
by Lord StoweU in The Marianna. C C. Rob. 
Adm. 25, 2G, and In several other cases. 
These reasons are especially applicable to 
latent liens created imder local laws. They 
do not reach the case now before the court. 
This coffee was purchased by the claimants 
at Rio, and shipped by them on board this 
brig under a bill of lading, by which the 
master was bound to deliver it to their or- 
der, and they ordered It to be delivered to 
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J. L. Pliipps & Co., that is, to themselves. 
They then retained the legal title, and the 
possession of the master was their posses- 
sion. Being the legal owners of the prop- 
erty, they can hardly be said to have a lien 
upon it; a lien being in strictness an incum- 
brance on the property of another. Their 
real character was that of trustees holding' 
the legal title and possession, with a right of 
retpntion until their advances should ho paid. 
In The Prances, and many other cases, it 
Is held that the lien of a neutral carrier for 
the freight of enemy's goods ia, upon cap- 
ture, to be allowed. The general doctrine 
seems to be that where a neutral has a jus 
In re, where he is in possession with a right 
■of retention until a certain amount is paid 
to him, the captor takes cum onere, and 
must allow the amount of such right. But 
where the neutral has merely a jus ad rem, 
which he cannot enforce without the aid of 
a court of justice, his claim will not be rec- 
ognized by a prize court The Tobago, 5 O. 
Hob. Adm. 218. The high cotirt of admiral- 
ty in England has in some instances gone 
further against captors, and allowed to Brit- 
ish merchants the amount of their claims 
upon enemies' ships for repairs and supplies. 
The Belvidere, 1 Dods. 35G; The Vrow Sa- 
rah, 1 Dods. 355, note. See, also. The Con- 
stantia Harlessen, Bdw. Adm. 232. The case 
of the St. Joze Indlano, 1 Wheat. [14 U. S.] 
208, has been cited by the counsel for the 
■claimants; and they contend that it sustains 
their whole claim, and requires all the coffee 
to be restored to them. That case is a strin- 
gent authority to the extent of the £2000 
which the claimants invested or advanced 
in the purchase; but I do not thinli: that it 
authorizes me to go further. It is in several 
respects distinguishable from the present 
case. There the legal title to the cargo was 
held by enemies. Here it is held by neutrals. 
In both, the cargo was purchased partly by 
funds of the holder of the legal title, and 
partly by fimds of their foreign correspond- 
•ents. But, in the case now before the court, 
the amount advanced by these neutral claim- 
ants is clearly ascertained, while, in the St. 
Joze Indlano, the amount advanced by the 
•enemy purchasers of the cargo, who held the 
legal title, did not appear by the preparatory 
evidence, and could have been ascertained 
-only by further proof to be derived from the 
enemy, and to depend upon such accounts 
as he should make up after knowledge of 
the capture. Another and more important 
distinction between the cases is the in- 
dorsement on this bill of lading, made and 
sworn to by one of the claimants at Rio, 
stating that a portion of the coffee was the 
property of British subjects, thus distinctly 
announcing that, although, by virtue of the 
1)111 of lading, they had the legal title to the 
whole, part only really belonged to them, 
and that they held the residue for the bene- 
fit of others who were not British subjects. 
And accompanying this biU of lading was a 
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letter of instruction from the claimants' 
house in Rio to their house in New York, in 
which it is distinctly said that the portion 
stated in that indorsement to be the property 
of British subjects is the amount for which 
they had drawn on their house in Liverpool 
toward the purchase of the cargo. That 
amount was £2000. Nor is this all. After 
the capttire, a letter with instructions and 
the bill of lading caipe to the hands of the 
New York house, the biU of lading behig in- 
dorsed to their order; and thereupon they 
indorsed and delivered over the bill of lading 
to Charles M. Fry & Co., who were the 
agents of Dunlop, Moncure, & Co.; and at 
the time of such transfer it was agreed that, 
from the coffee or its proceeds, the £2000 
should be paid to the claimants, and that 
the residue should be held by Fry & Co. as 
the agents, and for the benefit, of Dunlop, 
Moncure, & Co. The claimants thus trans- 
ferred the legal title to the coffee, so far as 
was in their power in its then condition, to 
Fry & Co., who were to hold it merely as 
trustees, first for the benefit of the claimants 
to the extent of their advances, and the res- 
idue for the benefit of the Richmond mer- 
chants. Now suppose that the whole of the 
proceeds of the coffee should be restored to 
these claimants, it would clearly be their 
duly, after deducting the £2000 advanced by 
them, to pay over the residue to Fry & Co. 
as agents, and for the benefit of the Rich- 
mond merchants. The com't would thus in 
effect order that residue (about nine-tenths of 
the whole) to be paid to Dunlop, Moncure, & 
Co. Every reason whicii has been or can 
be assigned against restoring this cargo to 
Dunlop, Moncure, & Co., upon their own 
claim, made through Fry & Co., exists in full 
force against restoring the residue upon the 
claim made by J. L. Phipps & Co. These 
two separate claims have been interposed to 
the whole of the 4700 bags of coffee. The 
claimants hope that one of them may be 
wholly sustained. It is immaterial to them 
which, and they are accordingly both rep- 
resented by the same counsel. If the whole 
property shall be delivered to Fry & Co., 
they wiU pay to Phipps & Co, the £2000, 
and hold the residue for Dunlop, Moncure, 
& Co. If the whole be delivered to Phipps 
& Co., they will pay themselves the £2000, 
and hold the residue for Dunlop, Moncure, 
& Co. Prize courts have never thus pro- 
tected the interest of the enemy. In The 
Abo, decided in 1854, Spinks, 351, Dr. Lush- 
ington says, "This court inquires in whom 
the property is vested, and not merely at 
what is called a legal title at common law." 
In The Maria, decided in 1857, 11 Moore, P. 
C. 281, 287, it appears that the high court of 
admiralty condemned a vessel because a neu- 
tral claimant held only the legal title, while 
the beneficial interest belonged to other neu- 
trals. On appeal, this judgment was re- 
versed by the privy council, because the 
whole property was In neutrals; no doubt 
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was suggested that, if the beneficial interest 
had been in enemies, there must have been 
condemnation. It is contended that the doc- 
trine of these cases is inconsistent with that 
•of the supreme court in The St. Joze Indiano, 
[supra.]. I do not thinls it necessary to de- 
termine whether that case goes the length 
of deciding that, whenever the mere legal 
title is in an enemy, condemnation must fol- 
low; because, if it be so, It only shows what 
Is apparent from other cases, that belliger- 
ents sometimes condemn property upon a 
doctrine which they do not adopt when it 
will acquit If this ought not to be, if in 
fairness a imtform rule should be established, 
it certainly ought not to be that which stops 
at the mere legal title, but that which ascer- 
tains and deals with the real beneficial inter- 
est. For, if the court were never to loolc 
beyond the legal title, the result would be 
that when such title is held by an enemy in 
trust for a neutral, the latter loses his whole 
property; but, when tlie legal title is in a 
neutral In trust for an enemy, the property 
Is restored to the neutral, not for his benefit, 
but merely as a conduit through which it Is 
to be conveyed to the enemy. To refuse to 
looli beyond the legal title is to close our 
eyes for the benefit of the enemy. It would 
enable him always to protect his property 
by simply putting it In the name of a neu- 
tral trustee. 

This cargo has been sold by an Interlocu- 
tory order, and the proceeds brought mto 
the registry. If the amount had been less 
than the original cost, it might have been 
necessary to look at the order under which 
the purchase was made, to see whether 
Phipps & Co. would not be limited to the 
same proportion of the coffee or its proceeds 
as the amount of their advance was of the 
whole purchase money. But that inquiry is 
inuiecessary, because the proceeds exceeds the 
original cost, interest, and expenses, and 
Phipps & Co. claim, to their own use only, 
the amount of their advance and interest 
That claim must be allowed. I am saved 
the necessity of determining the time and 
rate of interest, the parties having agreed 
that for this trial the £2000 and interest shall 
be deemed equal to $10,793.63. This agree- 
ment is not to affect either party in any ap- 
pellate tribunal. The claim of J. L. Phipps 
& Co., which I have been considering, states 
the amount of their advances to be £2000. 
They have now, at this late period, present- 
ed a claim for £900 more, and moved for an 
order for further proof to enable them to ob- 
tain evidence to show that their advances 
toward the purchase amounted to £2900. 
Considering the statements as to the ad- 
vance found on the bill of lading in the 
letter of advice and in the original claim, 
and that this motion is foimded on an ac- 
count made up in Rio in December last, long 
after this capture must have been there 
known, I doubt whether the motion could 
have been granted, if It had been made at 



an earlier day. It Is unnecessary, however, 
to consider that question, because it comes 
so late that I thinli I must refuse it by rea- 
son of the delay which its allowance at this 
time would occasion. This cause is to be 
carried to the circuit court, and thence, it is 
understood, to the highest tribunal. If fur- 
ther time be allowed in this court, an appeal 
cannot be taken to the May term of the cir- 
cuit coTirt It must go over to October, a 
loss of five months, and this may occasion 
the delay of a year in the supreme court; 
whereas, if a decree be now entered, and 
the appeal taken, the circuit court can allow 
further proof, if it see fit to do so, as to the 
quantum of the advances, without postpon- 
ing the hearing and determination of the 
great and vital questions, and without delay- 
ing the ultimate decision of the cause. 

Decree, that ten thousand seven hundred 
and ninety-three dollars and sixty-three cents 
be paid to J. L. Phipps & Co., and that the 
residue ot the proceeds In the registry be 
condemned, 

NOTE, [from original report] On appeal to 
the circuit court, £2910. lis. was allowed in- 
stead of £2000. Interest was only allowed to 
the date of the capture, because the property 
was so mingled with the belligerents, that it 
could not be separated until the proof were tak- 
en; and for the same reason, the rate of ex- 
change on the day of the capture was taken. 
No appeal was taken to the supreme court as to 
so much of the decree as allowed the claim of 
Phipps & Co. The decree of condemnation of 
the residue was affirmed. See The Prize Cases. 
2 Black, [67 U. S.] 635; [The Amy Warwick. 
Case No. 341.] A mortgage is treated as a lien, 
and not as a jus in re. The Hampton, 5 Wall. 
[72 TJ. S.] 372. 



Case No. 344. 

The AMY WARWICK. 

[2 Spr. 160.1^ 

District Court, D. Massachusetts. May, 1862. 

Auction op Fbizb Cakoo— Commissions of Acc- 

TIOXEEB. 

[The cargo of a prize ship was sold at pub- 
lic auction. The sale was successful in its re- 
sults, $145,393.04 being realized. Care, dili- 
gence, and labor proportionate to the impor- 
tance and magnitude of the sale were exer- 
cised by the auctioneer, embracing labor in the 
preparation of samples, sorting and cataloguing 
the merchandise in lots, prior to the sale. 
Held, a commission of one-half of one per cent, 
was a suitable compensation for his services.] 

In admiralty. At the sale of the Amy 
Warwick's cargo, which brought, $145,393.04, 
the auctioneer, N. A. Thompson, charged, 
for his services, a commission of two and 
one-half per cent, amoimtlng to $3633.26. 
This charge was objected to by Mr. Dana, 
the United States Attorney, and by the coun- 
sel for the claimants, as excessive; and 

^[Opinion and statement reprinted from 2 
Spr. 160, by permission.] 
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Sprague, J., ordered evidence to be taken as 
to tlie custom of auctioneers and merchants 
in similar cases. On the return of this evi- 
dence, the question was argued by Mr. Dana, 
and by counsel for the auctioneer. 

R. H. Dana, Jr., U. S. Atty., for the United 
States and captors. 
B. Bangs, for claimants. 
Chandler & Shattuck, for N. A. Thompson. 

SPRAGUE, District Judge. The question 
is, what compensation shall be allowed to 
the auctioneer. It is agreed that the marshal 
made no special contract with the auctioneer 
as to his compensation. It Is suggested that 
there is an implied contract between them, 
by which the auctioneer is to receive the 
commission usually paid where no special 
contract Is made. I cannot accede to this 
position. The marshal stated to Mr. Thomp- 
son that he had no authority to make any 
contract with him as to his comtiensation, 
for the reason that the court must finally 
decide on all charges; and Mr. Thompson so 
understood it If there was no authority 
to m.ike a contract, that excludes an im- 
plied contract as well as an express contract 
There can be no contract binding the court 
as to the pay of the auctioneer; for it is the 
duty of the court to pass upon It, as a ju- 
dicial question. The only point to be de- 
cided, therefore, is. What is a suitable com- 
pensation? To determine this. I have had 
evidence taken as to the usual or market 
rates of payment The result of the testi- 
mony seems to be this: Where the auction- 
eer is also consignee of the property, and 
acts, in fact, as commission merchant, re- 
ceives the merchandise, is responsible for its 
custody and preservation, decides on the 
manner, time, and terms of us sale, sells it 
and collects the money, he charges two and 
one-half per cent. If he guarantees the pay- 
ments, he charges more. There are also some 
special cases, such as the sale of wrecked 
goods, where the auctioneer takes the charge 
of them, sees to the transportation, does 
many of the duties of consignee, and where 
the duties of auctioneer, from the state of 
the goods, are onerous, in which he charges 
two and one-half per cent But If he per- 
forms the simple duties of an auctioneer of 
property in the custody of another, and there 
Is nothing extraordinary in the condition of 
the property, the rule is to charge one per 
cent. But if the property is not of sufficient 
value to make one per cent an adequate com- 
pensation, a round sum is charged. And if 
the value is great, as if it amounts to $50,000, 
or $100,000, it is customary to make a bargain 
beforehand; In which case, the rates agreed 
are often one-half or even one-quarter of one 
per cent All the witnesses, those called by 
the auctioneers as well as those called by 
the claimants and captors, said they had 
never known a case where merchandise of 
one kind, as tea, coffee, or rice, of the value 



of $100,000 or upwards, had been sold by 
auction to a private person, when as much 
as one per cent had been paid. Special bar- 
gains were always made, and the rates would 
depend on circumstances; but in such cases, 
for the ordinary duties of auctioneers, from 
one-half to one-quarter of one per cent would 
be a compensation, for which the most capa- 
ble and trustworthy auctioneers would be 
glad to make the sales. Real estate and 
ships are not sold on a commission, but for 
round sums, and usually for sums, if the 
value Is large, which would range from one- 
quarter to one-tenth of one per cent. In 
those cases, the duty is simple, and the auc- 
tioneer does n'ot usually collect the money. 
Certain auctioneers have testified that, in 
selling for marshals heretofore, they have 
always charged two and one-half per cent, 
and for navy agents five per cent.; but as 
•they admitted, on cross-examination, that 
they had always paid back one-half of their 
commissions to the officers employing them, 
I may properly disregard that evidence al- 
together. It is proper that I should add 
that these witnesses said they had not sold 
for any persons now in office, and tmder my 
jurisdiction. There was also evidence that 
the auctioneer who sells all the prizes In 
New York charges two and one-half per 
cent; but this was only in the form of a 
letter, read by consent, with no cross-ex- 
amination, and at ;most is only the charges 
of one person in another city. The result 
of all the evidence, to my mind, is plainly this: 
In the sale of merchandise, where the duties 
are simply those of an auctioneer, if the val- 
ue is smaU, a round sum is charged; if very 
large, a special bargain is made; and in ordi- 
nary and average cases, the custom is to 
charge one per cent It remains only to in- 
quire, What were the duties performed in 
this ease? 

This cargo was coffee. It was in the cus- 
tody of the marshal in a store-house. The 
marshal is responsible for the care and cus- 
tody until the goods are turned into money, 
and is paid liberally for it. The auctioneer 
has not only no charge or custody, but can- 
not interfere with the goods in any manner 
beyond what is necessary to effect a good 
sale, and then subject to the marshal's care 
and custody. The auctioneer exercises no 
judgment as to the mode, time, or terms of 
the sale. These are determined by the court 
The court directs the sale to be by auction, 
the terms to be cash, and the time of the sale 
is fixed by the warrant. Tiie auctioneer as- 
sumes no responsibility on these points. He 
collects the money, It appears; but it is cash, 
and the duty is simply to receive and pay 
over to the marshal. But there were duties 
which the auctioneer performed, which did 
require time and attention, prior to the sale. 
He visited the stores four or five times, 
spending a couple of hours each time; and 
his partner visited them as many times, 
spending as much time on eacn occasion; and 
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their clerk made several visits there. The 
object of these visits there was to arrange 
the cofifee into lots, label" the lots, obtain 
samples of each, arranpe the samples and 
send them to merchants here and in New 
York, prepare catalogues of the lots, and 
see to their printing and distribution. For 
the labor of others in these duties, separate 
charges are made, including all the printing, 
&c. There were some one hundred and 
seventy lots. The sale itself occupied from 
an hour to an hour and a half. The suc- 
cessful bidders could take their choice of 
lots, and take from one lot to the whole. 
There were, in fact, six purchasers in all. 
After the sale, the bills were made out, and 
the money collected from each purchaser, in 
cash or treasury notes, and paid over to 
the marshal. The sale was a successful one, 
and entirely satisfactory to the captors and 
the claimants; and it is understood that the 
auctioneer brought to bear diligence, atten- 
tion, and the skill of his occupation. The 
amount was large, and attracted attention, 
and the consequent responsibility Is to be 
paid for. 

I desire to have it understood, as this 
case will tend to fix the rule in this district, 
that I treat the sale as one of magnitude, 
entailing proportionate care and responsibil- 
ity, attended with labor beforehand in pre- 
paring samples, sorting, cataloguing, &c., 
which employed wiiat might amount to the 
time of the auctioneer, his partner, and clerk, 
for the better part of three or four days, 
and one in which diligence and skill were ex- 
ercised, and a sale entirely successful in its 
results. On the other hand, the duties were 
only those of an auctioneer, with such limi- 
tations on the exercise of discretion as I 
have noticed. I cannot think of allowing 
any such sum as has been charged,— two and 
a half per cent, amounting to over $3,600. 
I desire to allow such a sum as, followed in 
future cases, will secure the services of the 
most skillful and responsible auctioneers, 
who shall feel themselves liberally paid. 
The interests of all, as well as justice to the 
persons employed, dictate such a policy. I 
am satisfied that in this case a commission 
of one-half of one per cent, amounting to 
$72C.Ot5, will be such a compensation. It Is 
accordingly allowed, in lieu of the charge 
mode. At the same time. I am called upon 
to settle" the allowance to the same auc- 
tioneer for selling the prize cargoes of the 
steamer P. C. Wallis, and the schooners 
Southern Independt-nce. Victoria, and Char- 
lotte. His charges are two and a half per 
cent. Tlie duties performed are rather less 
In time and care than in the case of the Amv 
Warwick's cargo. Having some reference to 
the amounts of the respective sales, I assign 
the compensation as follows: Southeni In- 
dependence and Victoria, one-half per cent, 
each; Charlotte, five-eighths per ceut.; P. C. 
Wallis, one per cent The result of all the 
cases is as follows: — 
iFED.CAS. — 52 



Amy Warwick $145,303 Of 

Allowed % per cent 72f> IKT 

Sonthern Independence C4.013 94 

Allowed % per cent 320 Oft 

Victoria 50,420 4!) 

Allowed % per cent 2.12 30- 

Charlotte 31,338 7.5 

Allowed % per cent 105 87 

P. C. Wallis 8,302 &? 

Allowed 1 per cent S3 02 



Case No, 345. 

AMY et al. v. SHELBY COUNTY. 

[1 Flip. 104.]^ 

Circuit Court, W. D. Tennessee. Aag. 7, 1872. 

Taxation of Costs— Fees fob Receiving and 
Filing. 

1. No paper is ''filed" unless it has the prop- 
er indorsement of the clerk. Merely placing 
it in the court papers is no "filing." When 
indorsed by the clerk "received and filed." and 
actually filed, a fee of ten cents is allowed, 
and when it is necessary to enter a note on 
the calendar of such fact an additional fee of 
fifteen cents is allowed. 

2. When the number of words are less than 
a hundred they are counted a folio, and as 
such entry is, in fact, a record, the depart- 
mental construction is the proper one, which 
gives the clerk ten cents for "filing" a paper 
and fifteen cents for the record entry in the 
calendar. 

Appeal from taxation of deiit's cost The 
facts are stated in the opinion. 

Randolph, Hammond & Jordan, for plain- 
tlfCa. 
Wm. W. McDowell, for defendant 

WITHBY, District .Judge. Two thousand', 
coupons, being for interest on certain bonds- 
of Slielby county, were introduced in evi- 
dence by the plaintiff, and judgment was ren- 
dered in his favor, for the amount of alli 
the coupons and interest. The clerk charge<l 
as fees ten cents for filing each coupon— $200- 
—also for making certificate on each of the 
fact that judgment was rendered thereon— 
fifteen cents— $300; the court for greater 
security against any improper use of sucii 
obligations, having ordered such certificates 
to be canceled. The ex-clerk rendered ther 
services, and the taxation was by the pres- 
ent derk. From his taxation defendant ap* 
peals. By agi-eement the appeal is suhmittedl 
to me, as the cause was tried while I was- 
on the bench discharging the duties of the- 
disti'ict judge of Tennessee, who was nec- 
essarily absent in the eastern district. 

I have carefully examined the question 
presented, and am of opinion that the taxe<l 
bill of clerk's fees should be reformed. Tht*- 
fee biU gives the derk "for filing and enter- 
ing every declaration, plea or other paper,, 
ten cents." This relates to papers in. 
the cause which constitute a part of thfr 
files proper, and embraces such only as when, 
filed cannot be withdrawn of right by either 
party. Thus, a promissory note or bond^ 

^Reported by AVilliam Searcy Flippin, Esq.» 
and here reprinted by permission,] 
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upon which suit is brought, introduced in 
evidence, is not a paper to be filed in the 
cause. It belongs to the party producing 
it, and when it has subserved its pur- 
pose as evidence, has no necessary place 
in the files; is not to be indorsed "re- 
ceived and filed," nor is it to be entered 
in tlie court calendar. It is true that such 
papers are usually left with the files, but 
strictly a note or bond used merely as evi- 
dence,* is no part of the files proper, any 
iwore than is a deed used for a like purpose. 
The duty of the clerk is to indorse on such 
note or bond, where it constitutes the sub- 
ject matter of the suit, a certificate of the 
fact that judgment has been rendered there- 
on. This is done to guard asaiust any sub- 
sequent assertion of a claim* thereon, or other 
improper use thereof. For such certificate 
the clerk is entitled to a fee of fifteen cents. 
If for any reason the court directs such pa- 
per to be filed, the clerk will be entitled to 
the fee of ten cents "for filing and entering." 
The coupons were used merely as items of 
evidence; they are not necessarily to be "filed 
and entered," and constitute in no proper 
sense u part of the files in the cause, unless 
the court ordered them to be filed. No such j 
order was made, but the court did order that 
each coupon be indorsed by the clerk with 
a certificate that judgment' was rendered 
thereon, in order that no improper use could 
be made of them thereafter. This was done 
l>y the clerk, but none are indorsed "received 
and filed," etc., and I do not see how the 
clerk can claim under the fee-bill ten cents 
each for filing papers which have never beo:i 
tiled. The clerk argues that when the cou- 
pons are placed in the files of the case, they 
are filed. I regard this a mistaken view. 
No paper is filed unless it has the proper 
indorsement thereon. The fee of ten cents 
is given for making such indorsement, and 
when necessary, entering a note on the cal- 
endar of the paper and date of filing. 

The accounting oflScer of the proper depart- 
ment of the government allows ten cents 
for filing each paper, and fifteen cents ad- 
ditional for entering in the calendar a note 
of the filing; holding, I suppose, that such 
entry is a "record" entitling the clerk to a fee 
of fifteen cents a folio. When the number 
of words are less than one hundred they are 
counted a folio, and inasmuch as such entry 
is in fact a record, I am inclined to regard the 
departmental construction the proper one, 
which gives the clerk ten cents for filing 
a paper and fifteen cents for the record entry 
in the calendar. Again, the fee-bill, (and it 
la under this claim, as I understand, that the 
department gives the fifteen cents for en- 
tering in the calendar a paper regarding it 
a record,) provides "for making any record 
certificate, return or report, for each folio 
fifteen cents." In reference to the coupons 
in question, the court directed, as before 
stated, the clerk to indorse on each of the 
two thousand coupons a certificate that judg- 



ment was rendered thereon, with dale, num- 
ber of cause aud court. This was done, and 
for this service the clerk has charged a fee of 
fifteen cents each for two tliousand certifi- 
cates of one folio each, regarding such in- 
dorsement as a certificate. In this, I think 
the clerk is correct. While it is not a "rec- 
ord." it is a "certificate" of the fact that 
each coupon had gone into judgment, and a 
most important one for the defendant, Shel- 
by county. It is a certificate of cancelation 
for which the county can well afford to pay, 
and is, I think, strictly within the terms of 
the fee-bill last referresl to, a "certificate." 
The fee of fifteen cent-? per folio, counting 
each certificate one folio, amounts to three 
hundred dollars. This I allow, 

I remark, that had the clerk, in fact, under 
tiio circumstances, actually indorsed on each 
coupon. "Itccorded and filed," etc., I should 
be disposed to allow the fee of ten cents for 
filing. This not having been done, and not 
being necessary, I do not allow It. The ex- 
clerk's fees, as taxed by the present clerk, 
amounting to $841.22. I disallow the item 
of $200 for "filing 2,000 other papers in cause, 
ten cents each." and tax tne clerk's cost under 
this bill at six hundred and forty-one dollars 
and twenty-two cents ($041.22.) 



Case No. 346. 

The ANASTASIA. 

[1 Ben. 1G6.]^ 

District Court. E. D. New York. May, 1867. 

Salvage — Supkksedixo Marteh— Tampering 
WITH Evidence— Costs. 

1. Where the libellant went on board the 
brig at Bermuda to come in her to New York, 
and alleged that the master proved incompi'- 
tent, and after being out twenty-three days, 
the provisions and water falling short, he took 
charge of the vessel and brought her into a 
port of Nova Scotia, contrary to the wishes 
of her master, and thereby saved her to her 
owners. Held, That the facts alleged by the 
libeliant as to the condition of the vessel were 
not sustained by the proof. 

2. That whether the libeliant did supersede 
the master or not, the facts of the case were 
not such as to warrant the court in givinc him 
compensation for such action. No such e.v- 
traordiuary reuiedy was necessary under the 
circumstances shown. That the libeUant's 
claim, therefore, must be dismissed. 

3. Where the log of the vess^el. as productsd 
in court, had plainly been tampered with by 
the master or mate, or both — the master beinj; 
part owner, and the mate his brother, Hchl, 
that such a circumstance might well justify 
a court in rejecting, without ceremony, not 
only the log, but also the evidence of the per- 
sons who attempted to impose it upon the 
court. 

4. That the court would mark its disapprov- 
al of such misconduct liy condemning the ves- 
sel to pay the costs of the action. 

In admiralty. This was an action to re- 
cover salvage. The libel was filed by Walter 



'[Reported by Robert D. Benedict. Esq., and 
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Burke in behalf of himself and all others, 
and it averred that in December last the 
llbellant, Burke, being In Bermuda, and de- 
sh'ous of coming to New York, was offered a 
passage, free of expense, in the Italian brig 
^'Anastasia," and he accordingly came on 
board for that purpose, and that there came 
on board at the same port a crew of six 
consul's men also bound to New York; that 
in the prosecution of the voyage the vessel 
met with adverse winds and cold weather, 
which the Italian master and crew proved 
Incompetent to contend with successfully; 
that the vessel was frequently and unneces- 
sarily put back, and so kept knocking about 
for some twenty-three days without making 
any port, when the whole voyage need not 
have occupied more than ten or fifteen days 
at the farthest; that on the twenty-third 
day of the voyage, when the provisions and 
water were already getting short, and when 
the vessel was within about thirty miles 
from the port of Liverpool, Nova Scotia, the 
wind then blowing from the northwest and 
the brig being badly iced, the master an- 
nounced his intent to put back again and run 
for Bermuda; that such course, if adopted, 
would have placed the vessel In great danger 
of loss through the starvation of all on board; 
whereupon, tlie libellant, Burke, in order to 
preserve the vessel, took charge of the same, 
and with the aid of the consul's men knocked 
off the ice and headed her for Liverpool, con- 
trary to the wishes of the master; tliat she 
arrived off Livei-pool the same niglit at dark, 
and stood off and on till morning, when she 
went into the harbor in safety; and but for 
the services so rendered by him, lue libellant 
alleged that the vessel would, as he believed, 
have been totally lost, and tliirt such services 
were extra oi*dhiaiy and entitled him to a 
salvage compensation. These allegations the 
claimants for tlie most part denied, and they 
Insisted that the vessel was in no danger; 
that her master and crew were competent to 
her navigation; that the libellant rendered 
no service; and that the vessel went into 
Liverpool In accordance with the wishes of 
her master, In order that they might get rid 
of the libellant and the consul's men, who, 
as It is claimed, seemed desirous of causing 
disturbance on the vessel. 

Benedict, Tracy & Benedict, for libelant 
Beebe, Dean & Donohue and T. Scudder, 
for claimants. 



BENEDICT, District Judge. This case has 
been treated on both sides as if the crew 
of consul's men were to be considered libel- 
lants as well as Burke, although the libel 
sets forth that no special services were ren- 
dered by the crew— makes no claim for com- 
pensation to them, and prays no decree in 
their favor. I shall therefore consider the 
case as it has been treated by the advocates, 
and shall in the first instance dispose of the 
claim of the seamen by saying that the proof 
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that they were paid In Liverpool for their 
services on board, a sum which they received 
in full of all their demands, is clear. They 
were intelligent men, and knew what they 
were about when they accepted this pay- 
ment as in full, and I must hold any claim 
they may have had, to have been satis- 
fied by this payment. 

There remains the demand of Burke. The 
position of this person on board the brig, as 
described by liimself, is somewhat anomal- 
ous, and I do not consider it clear that he 
can be considered to have been a passenger 
within the meaning of the maritime law as 
applied to passengers in cases of salvage. 

In the case of The Hanna, 15 Law T. 
(N. S.) 334, it was held ' - T>r. Lushington 
that a person very similarly situated was not 
a passenger nor a seaman, but a nondescript. 
This question, however, is immaterial in 
this case, as I am of the opinion that it is 
not in any respect a case where a salvage 
can be awarded to him. It will be observed 
that the libellant does not claim to have per- 
formed any considerable labor or incurred 
any personal risk or displayed any extraor- 
dinary ability, but his demand is based 
upon the fact, as he claims it to have been, 
that he assumed the extraordinary responsi- 
bility of overruling the actual master of the 
vessel and of putting himself at the head of 
tlie consul's men and carrying the vessel 
into Liverpool without the direction and con- 
trary to the wishes of her master. That the 
libellant did this is stoutly denied by the 
Italian master and crew; but if he did, I 
cannot, under the facts of this case, endoi-se 
his action to such an extent as to award 
him a salvage compensation therefor. 

This vessel had suffered no injury from 
stress of weather. The allegation that she 
was short of provisions or water is not sus- 
tained by the proofs. Her master and crew 
were in good healtlj, sufficient in number 
for the ordinary crew of such a vessel; and, 
although their method of navigation would 
doubtless be far from satisfactory to most 
American seamen, they were competent, after 
their fashion and in their own time, to com- 
plete their voyage. It is, therefore, not a 
case where the extraordinary remedy which 
the libellant claims to have resorted to was 
necessary for the salvation of the vessel. 
It must be a strong case, clearly proved, 
which would justify a court in commending, 
by a salvage award, the assumption of such 
autliority and such a responsibility. 

The interests of commerce, which are the 
foundation of the whole doctrine of salvage, 
require that the master of a ship, who has 
been intrusted by the owners to take charge 
of their property, and who is responsible to 
them for its safe return, shall continue in 
command, as long as there is any vessel left 
to be commanded. He may call salvors to 
his aid, but he is to be superseded while at 
sea only as a last resort in a case of desper- 
ate necessity. I do not say that the case 
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may not arise where it miglit be the duty 
of a passenger, seaman, or any other compe- 
tent person present, to overrule the mnster 
and change the destination of a vessel 
against his wishes, nor do 1 say that the due 
assumption of such a responsibility would 
not be good ground for awarding a salvage 
compensation. But I apprehend that a case 
far stronger than the present one must be 
made out to justify such an award, whether 
to a person who did or did not owe duty to 
the ship. 

I shall therefore reject the libellant's claim 
to recover a salvage award, but in so doing 
cannot allow to pass unnoticed a feature in 
the defence which I regret much to have 
seen. I allude to the condition of the brig's 
log booli as produced in court by the claim- 
ant It is clearly to be seen that this log has 
been tampered with by the master (who is 
part owner of the brig) or the mate (who is 
his brother), or both— parts erased— parts 
written in since the occurrence of the trans- 
actions purporting to be related. Such a cir- 
cumstance might well justify a court in re- 
jecting without ceremony, not only the log 
itself, but also the evidence of the persons 
who attempt to impose it upon the court, and 
in a different case from the present might 
have ensured defeat to the claimants. 

In the absence of any other way of mrirklng 
my disapproval of such misconduct, I shall 
render in this case a decree similar to one 
I'endered by Dr. Lushington for a different 
reason in the salvage case of The Bosalind, 
2 Mar. Law Cas. 220, and while I award no 
sum to the llbellant as salvage, shall con- 
demn the vessel to pay the costs of this ac- 
tion- 



Case No. 347. 

The ANASTASIA. 

[1 Ben. 188.]* 

District Court, E. D. New York. June, 1867. 

Bottomry — CnARTKitED Vessel^— Prior Advakce 
Repaid out of Freight in Pheferexce to 
Subsequent Bottomry — Uniformity in Mari- 
time Decisions Desirable. 

1. The Italian brig Anastasia was chartered 
in Marseilles to the libellant for a voyage to 
New Yoric for the round sum of £GO0. The 
charter-party provided that the master should 
sign bills of lading without prejudice to it, the 
loss or profit arisiuff on them to be for account 
of the charterer; that the ship should he con- 
signed to the clinrterer's correspondents, and 
that the charterer should "advance to the cap- 
tain in Starseilles 4,000 francs on account of the 
freight, without interest or commissions, the cap- 
tain paying the premium of insurance." The 
charterer advanced the 4.(X)0 francs, and the 
vessel sailed with a cargo, partly the oharterpr's 
and partly talien on board by his orders. The 
freifrht by the bills of Indinp: amounted to 
$3,163.80, in gold, being $283.89 in excess of 
the charter money. The vessel on the voyage 
met with disaster, and her captain tooli up 
money for her by bottomry on ship, cargo, and 
freight, and completed his voyage. The bot- 

^[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



tomry not being paid, the bondholder filed his 
libel against ship, freiffht, and cargo, and the 
consignees paid the freight into court, and save 
bonds for the value of the cargo, which abun- 
dantly secured the bond. Thereupon, the char- 
terer filed a libel against the freight, claiming 
the amount of his advance and the excess 
above the charter money. By consent, his lihe! 
was treated as a petition, and the libel of the 
bondholder as an answer to it. 

2. Held, That, under the rules which are ap- 
plied in favor of bottomry bonds as against 
prior bottomries, mortgages, and other loans to 
the master or owner, it should be held that a 
bottomry bond binds not only tlie ship but her 
whole earnings. But that a distinction is made 
in the eases, between advances on freight and 
other advances, and it is held that sums ad- 
vanced upon account of the freight must be de- 
ducted in preference to the bottomry. 

[Cited in The Eureka, Case No. 4,547.] 

3. That in this case the freiglit was, so far 
as the ship owner was concerned, paid to the 
o.vtent of the advance, and was not at risk. 

4. That the power to hypothecate by bottomry 
tlie cargo as well as the ship, is one conferred 
by the maritime law to facilitate commerce; 
and that it will be in furtherance of that object to 
limit the power as to the freight to the interest of 
the ship owner in the freight. This will^ enable a 
chiirterer to make an advance without risk of los- 
ing his security by a subsequent bottomry, which 
in many cases will enable a ship to raise money 
without bottomry, and will work no injustice 
to shippers of cargo, who. shipping in a char- 
tered ship, may be held to have assented to the 
terms of the charter which provides for the 
advance. 

5. That the interests of commerce require 
uniformity in the maritime law, &f adminis- 
tered in the maritime courts of all countries. 

In admiralty. In June, 18G7, the Itillan 
brig Anastasia, being in the port of Mar- 
seilles, was chartered to one Alfred Giraud, 
for a voyage thence to the port of New 
York. The charter-party, among other 
things, providtd that the ship should receive 
its full and entire cargo at the choice of the 
charterer; that she should not be laden with 
merchandise other than that of the charterer 
or that sent by his order; and that she 
should sail to New York direct, and there 
make delivery of the cargo in conformity 
with the bills of lading, on payment of the 
freight of the round sum of £C00, being for 
the entire capacity of the vessel. It was 
also further provided by the charter-party 
that the master should sign the bills of lad- 
ing for the freight therein specified, with- 
out prejudice to the charter-party, the loss 
or* profit arising thereupon to be for the 
account of the charterer; that the master 
should consign his vessel to the correspond- 
ents of the charterer in New York, and the 
charterer should "advance to the captain in 
Marseilles 4,000 francs on account of the 
freight without interest or commissions, the 
cjiptain paying the premium of insiu*ance." 
In pui-suance of this contract the charterer 
advanced the stipulated sum of 4,000 francs, 
and the vessel set sail, laden with cargo, part- 
ly belonging to the charterer, and the balance 
fallen by his ordei-s. the freight list of which 
amounted to the sum of $3,103.89, In gold, 
according to the bills of lading executed by 
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the master in pursuance of the charter-party. 
During the voyage the vessel met -with dis- 
aster, and was compelled to put into Ber- 
muda, where the master raised the sum of 
£2,500, upon bottomry of the sliip, freight, 
and cargo. Departing from Bermuda, the 
vessel arrived in New Yorlc, when the master 
declined to consign her to the corresjwnd- 
ents of the charterer, refused to deliver up 
the bills of lading, or allow them to collect 
the freight and neglected to pay the bottom- 
ry bond when due. The holder of the bond 
thereupon filed his libel in this court against 
ship, freight, and cargo; whereupon the con- 
signees of the cjirgo paid into court the 
freight money according to the bills of lad- 
ing, and the ship and freight being insufB- 
cient to discharge the bottomry bond, they 
gave security for the value of the cargo, 
thus abundantly secm'ing payment of the 
bond. The freight money being thus in the 
registi-y, the charterer, Alfred Oiraud, filed 
his libel against it, claiming to be entitled to 
be paid out of it, in preference to the bond- 
holder, his advance of 4,000 francs, and 
$283.89, being the excess of the freight list 
above the fCOO for which the ship was char- 
tered, and praying that the court would 
marshal the assets and direct payment of 
these sums to him. This libel being treated 
as a petition, and the libel of the bondholder 
being by consent taken as an answer there- 
to, and the master having filed an answer 
sotting fortli the facts attending the bot- 
tomry for the information of the court, but 
not claiming to be entitled to receive any 
part of the fund, the cause came up upon the 
issu3 so framed and the facts as alleged In 
the respective pleadings whicn were admit- 
ted to be true. 

C. JL Da Costa, In behalf of the charterer, 
argued the following points: 

1. At the time of the execution of the bond, 
the brig had received, on account of the 
freight due her from the charterer, the sum 
of 4,000 francs. The captsiin, therefore, could 
not and did not pledge It to the bondholder. 
Had no bond been given, the ship owner 
would, of com'se, have had to make the de- 
duction; and. In the language of Dr. Lush- 
Ington, "The bondholder, who stands in the ^ 
ship owner's place with reference to this ; 
freight, must also be subject to the same de- 
duction." The Catherine, Swab. 264. On 
principle, too, a man cannot pledge what 
does not belong to him. All that was then 
due the ship was the charter money, less the 
advance; with the freight list the master 
had, by the terras of the charter-party, no 
concern. 

2. The rule Is well settled, that a general 
hypothecation of the freight by the master 
in a foreign port, will be construed to in- 
clude all the freight of the whole voyage, 
whether earned at the time Ihe bond Is made 
or not, provided It has not been paid to the 
master or owner. 



Or, stated in other hinguage: When 
freight is included in a bottomry bond, any 
portion of the freight which has been paid 
anterior to the date of the bond. Is not sub- 
ject to it 1 Pars. Mar. Law, p. 429; The 
John, 3 W. Kob. Adm. 170; The Cynthia, 20 
Eng. Law & Eq. 625; The Catherine, Swab. 
2C4; The Standard, Id. 2G7; The Salacia, 
Holt, Adm. Cas. 322. Jn this last and latest 
case, Dr. Lushlngton reiterates the rule laid 
down in his former decisions, but adds, that 
in case the charter-party provides (as it did 
there) that the advance was to be made for 
ship's disbursements, it will not be deemed 
an advance on account of freight, but a loan 
to the captain, unless the charter authorizes 
it to be deducted on the settlement of the 
freight In the case at bar, this distinction 
does not apply, for the charter-party In ex- 
press terms says, that it is an advance on 
account of the freight or charter money. 

3. The theory invoked that the bottomry 
bond saved the adventure, and that thei'o- 
fore the advance should be subject to It, is 
not tenable for a moment, because— 1. At 
the date of the bond, the advance ha'l b«'«'n 
paid, and was therefore no longer at risk. 
2. Besides, a bondholder has nothing to do 
with what is at risk or not; all bs look.s \l- 
is the property pledged. The theory of gen- 
eral average, cannot be, therefore, ;m<i ui'vi-r 
is, Invoked in his favor. What interojits. if 
any, shnll contribute In general average, does 
not concern him, but only the owners of the 
property pledged, and their underwriters. 
The Gratitudine, 3. C. Rob. Adm. 264; Brad- 
He V. Maryland Ins. Co., 12 Pet [37 U. S.] 
378, 405, 406. 

4. The English cases cited under points 1 
and 2 are directly in point The fact that in 
the case at bar, the charterer himself 
shipped, only a part of the cargo {the rest 
being shipped by others with his permission, 
and by his ordere), can make no difference 
in principle. True, we claim the profit to 
be for our account, but so would the loss 
have been. The charter-pa i*ty expressly pro- 
vided for the profit or loss being for account 
of the charterer. Had there been a loss, the 
bondholder could have compelled the 
charterer to have paid into court the entire 
charter money, less the advances. Besides, 
it nowhere appears in the English cases, that 
the charterers were the sole shippers of the 
cargo; and the case of The John, ubi supra, 
arose between the bondholder and an as- 
signee of the charter-party. 

5. All the equities are with the libellant; 
the bondholder is amply secured. The value 
of the cargo, nlone, is fully five times as 
much as his bond. The court will, therefore, 
under any circumstances, so marshal the as- 
sets as to enforce the libellant's claim 
.igainst the freight, leaving the bondholder 
to enforce his out of Ihe ship, balance of 
freight, and cargo. See the rule as laid down 
l)y Dr. Lushington in The Trident 1 W. Hob. 
Adm. 29. 35, 
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G. Tbe libGllant, therefore, is entitled to a 
decree for the amount clairaed, with costs. 

X S. Ridgway, for the respondents, pre- 
sented the following points: 

1. Tlie freight pledged to the lender on 
bottomry, &e., at Bernmda, was the freight 
expressed in the bills of lading and payable 
by the consignees of the cargo then on board 
for the carriage and delivery of said cargo, 
contradistinguished from the charter money 
(denominated freight) or hire of the vessel 
agreed to be paid by charterer to the owner 
of the vessel. 

2. The power of the master, as agent of 
all concerned, including the charterer of the 
vessel, as well as the owner thereof and 
owners of cargo, to so pledge th.e freight 
payable for carriage of such cargo, will not 
be questioned. And in the present case, not 
only can the general principle be invoked 
that the master is in that capacity agent of 
all concerned, including the charterer, but 
the provision in the charter-party to the 
effect that the master shall sign bills of 
lading of cargo shipped, at rates of freight 
therefor designated by the charterer, is a 
recognition in express terms of such agency, 
and sufficient of itself to constitute the mas- 
ter such agent of the charterer, with power 
to act in Ms behalf concerning the subject 

matter. 

3. The charterer was owner pro hac vice, 
and as such entitled to the ship's earnings 
on the voyage, and had undertaken the risks 
of safe carriage and delivery of the car- 
go specified in the bills of lading. The 
freight stipulated in the bills of lading was 
at risk, and dependent upon safe delivery 
of said cargo at the port of destination. No 
part of the freight stipulated in said bills 
of lading had been paid in advance, and the 
fact of the payment of part, or even the 
whole of the charter money in advance, 
does not in a case like the present, of a 
speculative character, create or constitute 
a valid claim or lien by or on the part of 
sudi charterer to be reimbursed out of the 
said freight the amount advanced by him 
on account of the charter or hire of the ves- 
sel, superior to or in preference to that of 
a lender on bottomry; for all the freight 
was at risk, and by means of the loan on 
bottomry, &c., was preserved to the benefit 
of the charterer for whose account and risk 
said voyage was undertaken and prosecut- 
ed. Standing in the position of owner for 
the voyage, such advance by the charterer, 
being on account of hire of the vessel and 
to acquire the control thereof for the voy- 
age for speculative purposes, can be no more 
the ground of any valid claim to reimburse- 
ment of that amount 'to him out of the 
freight in preference to the claim and lien 
of a lender on bottomry, &c., than would 
liie payment of a like sum by a purchaser 
on account of purchase money or tbe pay- 
ment by the absolute owner of such amount 
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to provision the vessel for and dispatcli 
her on the voyage. The freight on cargo 
on board, from which the party so advan- 
cing (whether owner or charterer) is or ex-- 
pects to be reimbursed with profit, is at 
risk, and on such freight, preserved and 
secured by means of such loan, the lender 
on bottomry has the first claim and lien, 
and it is such freight that is pledged. The 
EUza, 3 Hagg. Adm. 87; 2 Park Ins. 881. 
4. The cases of The Catherine, Swab. 2G4; 
The John, 3 W. Hob. Adm. 170; The Cyn- 
thia, 20 Eng. Law & Eq. G2o; The Standard, 
Swab. 267,— cited and relied on by the libel- 
lant, do not, nor do either of them, support 
or warrant the conclusion sought to be de- 
duced therefrom by him, and the principle 
upon which the decisions in each and all of 
said cases rest, is entirely consistent and in 
harmony with the principle contended for on 
the part of the bottomry bondholder in the 
present case. The case before the court dif- 
fers from the eases so cited, and each of 
them, in the essential particular and distin- 
guishing fact that in the present case the 
charter was a "speculative charter," and the 
freight in the registry is the freight on tlie 
cargo of a general ship, payable by the sev- 
eral consignees on delivery of such carg^>, 
and of or on account of which freight no 
part had been paid in advance, while in the 
cases so cited it does not appear that the char- 
ters were speculative charters, or tliat there 
was any cargo on board other than cargu 
belonging to the charterer or assignees of 
the charterer, in which cases charter money 
( represents freight on, or compensation fur 
I carriage of, cargo on board, and payments 
in advance on account of such charter mon- 
ey, are substantially and in effect payments 
in advance of freight on cargo so carried. 

5. A bottomry bond opeitites upon propei-ty 
then the subject of risk. In consideration of 
the maritime interest, the lender assumes 
the risks of perils of the seas to time of ter- 
mination of the voyage and against which he 
may insm:e. And in case of a total loss of 
vessel and cargo by perils of the seas and 
without fault of any party, the bond would 
be of no force or effect further and would 
cease to operate, even though by its terms 
freight was pledged and though notwith- 
standing such loss, the charterer was indebt- 
ed to the owner of the vessel for or on ac- 
count of charter money or hire of the vessel. 
The amount of such indebtedness could not 
be reached by admiralty process, and not be- 
cause of any defect in the remedies provided, 
but on principle; because a lender on bot- 
tomry, &c., cannot take maritime interest 
and at the same time have a claim on or liold 
as security property not subject to risk or 
perils of the seas on such voyage; and also 
because (as in the present case) the freight 
pledged is the compensation for the carriage 
of goods, and is in the cargo; while the char- 
ter money or hire of the vessel rests in cove- 
nant, and is not in the cargo, except in in- 
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tUe master in pursuance of the charter-party. 
During the voyage the vessel met with dis- 
aster, and was compelled to put into Ber- 
muda, where the master raised the sum of 
£2,500, upon bottomry of the sliip, freight, 
and cargo. Departing from Bermuda, the 
vessel arrived in New York, when the master 
declined to consign her to the correspond- 
ents of the charterer, refused to deliver up 
the bills of lading, or allow them to collect 
the freight and neglected to pay the bottom- 
ry bond when due. The holder of the bond 
thereupon filed his libel in this court against 
ship, freight, and cargo; whereupon the con- 
signees of the c-irgo paid mto court the 
freight money according to the bills of lad- 
ing, and the ship and freight being insuffi- 
cient to discharge the bottomry bond, they 
gave security for the value of the cargo, 
thus abundantly seeming payment of the 
bond. The freight money being thus in the 
registiy, the charterer, Alfred Oiraud, filed 
his libel against it, claiming to be entitled to 
be paid out of it, in preference to the bond- 
holder, his advance of 4,000 francs, and 
?283.S9, being the excess of the freight list 
above the f GOO for which the ship was char- 
tered, and praying that the court would 
marshal the assets and direct payment of 
these sums to him. This libel being treated 
as a petition, and the libel of the bondholder 
being by consent taken as an answer there- 
to, and the master having filed an answer 
sotting forth the facts attending the bot- 
tomry for the information of the court, but 
not claiming to be entitled to receive any 
part of the fund, the cause came up upon the 
issue so framed and the facts as alleged In 
the respective pleadings whicu were admit- 
ted to be tiTie. 

C. M. Da Costa, in behalf of the charterer, 
argued the following points: 

1. At the time of the execution of the bond, 
the brig had received, on account of the 
freight due her from the charterer, the sum 
of 4,000 francs. The capbiin, therefore, could 
not and did not i)ledge it to the bondholder. 
Had no bond been given, the ship owner 
would, of com'se, have had to make the de- 
duction; and, in the language of Dr. Lush- 
Ington, "The bondholder, who stands in the 
ship owner's place with reference to this 
freight, must also be subject to the same de- 
duction." The Catherine, Swab. 264. On 
principle, too, a man cannot pledge what 
does not belong to him. All that was then 
due the ship was the charter money, less the 
advance; with the freight list the master 
had, by the terras of the charter-party, no 
concern. 

2. The rule i? well settled, that a general 
hypothecation of the freight by the master 
in a foreign port, will be construed to in- 
clude all the freight of the whole voyage, 
wliether earned at the time the bond is made 
or not, provided it has not been paid to the 
master or owner. 



Or, stated In other language: When 
freight is included in a bottomry bond, any 
portion of the freight which has been paid 
anterior to the date of the bond, is not sub- 
ject to it 1 Pars. Mar. Law, p. 429; The 
John, 3 "W. Hob. Adm.170; The Cynthia, 20 
Eng. Law & Eq. 625; The Catherine, Swab. 
2G4; The Standard, Id. 2G7; The Salacia, 
Holt Adm. Cas. 322. In this last and latest 
case. Dr. Lushlngtou reiterates the rule laid 
down in his former decisions, but adds, that 
in case the charter-party provides (as it did 
there) that the advance was to be made for 
ship's disbursements, it will not be deemed 
an advance on account of freight, but a loan 
to the captain, unless the charter authorizes 
it to be deducted on the settlement of the 
freight In the case at bar, this distinction 
does not apply, for the charter-party in ex- 
press terms says, that it is an advance on 
account of the freight or charter money. 

8. The theory invoked that the bottomry 
bond saved the adventure, and that there- 
fore the advance should be subject to It, is 
not tenable for a moment, because— I. Ar 
the date of the bond, the advance ^jad bfrn 
paid, and was therefore no longer at risk, 
2. Besides, a bondholder has nothing to o.o 
with what is at risk or not; all be looks tt- 
is the property pledged. The theory of gen- 
eral average, cannot be, therefore, :in<i never 
is, invoked in his favor. What interiors, if 
any, shall contribute in general average, does 
not concern him, but only the owners of the 
property pledged, and their underwriters. 
The Gratitudine, 3. 0. Rob. Adm. 264; Brad- 
lie V. Maryland Ins. Co., 12 Pet. [37 U. S.] 
378, 405, 406. 

4. The English cases cited under points 1 
and 2 are directly in point The fact that in 
the case at bar, the charterer himself 
shipped, only a part of the cargo (the rest 
being shipped by others with his permission, 
and by his orders), can make no difforeni'e 
in principle. True, we claim the profit to 
be for our account, but so would the loss 
have been. The charter-pai-ty expressly pro- 
vided for the profit or loss being for account 
of the charterer. Had there been a loss, tlie 
bondholder could have compelled the 
charterer to have paid into court the entire 
charter money, less the advances. Besides, 
it nowhere appears in the English cases, that 
the charterers were the sole shippers of the 
cargo; and the case of The John, ubl supra, 
arose between the bondholder and an as- 
signee of the charter-party. 

5. All the equities are with the llbellant; 
the bondholder is amply secured. The value 
of the cargo, alone, is fully five times as 
much as his bond. The court will, therefore, 
under any circumstances, so marshal the as- 
sets as to enforce the llbellant's claim 
against the freight, leaving the bondholder 
to enforce his out of the ship, balance of 
freight, and cargo. See the rule as laid down 
by Dr. Lushington in The Trident, 1 W. Kob. 
Adm. 29. 35. 
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G. The libellant, therefore, is ontitled to a 
decree for the amount claimed, with costs. 

X S. Ridgway, for the respondents, pre- 
sented the foUowing points: 

1. Tlie freight pledged to the lender on 
bottomry, &c., at Bermuda, Avas the freight 
expressed in the bills of lading and payable 
by the consignees of the cargo then on board 
for the carriage and delivery of said cargo, 
contradistinguished from the charter money 
(denominated freight) or hire of the vessel 
agreed to be paid by charterer to the owner 
of the vessel. 

2. The power of the master, as agent of 
all concerned, including the charterer of the 
vessel, as well as the owner thereof and 
owners of cargo, to so pledge the freight 
paj-able for carriage of such cargo, will not 
be questioned. And in the present case, not 
only can the general principle be invoked 
that the master is in that capacity agent of 
all concerned, including the charterer, but 
the provision in the charter-party to the 
effect that the master shall sign bills of 
lading of cargo shipped, at rates of freight 
therefor designated by the charterer, is a 
recognition in express terms of such agency, 
and sufficient of itself to constitute the mas- 
ter such agent of the charterer, with power 
to act in his behalf concerning the subject 
matter. 

3. The charterer was owner pro hac vice, 
and as such entitled to the ship's earnings 
on the voyage, and had undertaken the risks 
of safe carriage and delivery of the car- 
go specified in the bills of lading. The 
freight stipulated in the bills of lading was 
at risk, and dependent upon safe delivery 
of said cargo at the port of destination. No 
part of the freight stipulated in said bills 
of lading had been paid in advance, and the 
fact of the payment of part, or even the 
whole of the charter money in advance, 
does not in a case like the present, of n 
speculative character, create or constitute 
a valid claim or lien by or on the part of 
such charterer to be reimbursed out of the 
said freight the amount advanced by him 
on account of the charter or hire of the vc's- 
sel, superior to or in preference to that of 
a lender on bottomry; for all the freiglit 
was at risk, and by means of the loan on 
bottomry, &c., was preserved to the benefit 
of the charterer for whose account and risk 
said voyage was undertaken and prosecut- 
ed. Standing in the position of owner for 
the voyage, such, advance by the charterer, 
being on account of hire of the vessel and 
to acquire the control thereof for the voy- 
age for speculative purposes, can be no more 
the ground of any valid claim to reimburse- 
ment of that amoimt "to him out of the 
freight in preference to the claim and lien 
of a lender on bottomry, &c., than would 
tie payment of a like sura by a purchaser 
on account of purchase money or the pay- 
ment by the absolute owner of such amount 
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to provision the vessel for and dispatch 
her on the voyage. The freight on cargo 
on board, from which the party so advan- 
cing (whether owner or charterer) is or ex-- 
peets to be reimbursed with profit, is at 
risk, and on such freight, preserved and 
secured by means of such loan, the lender 
on bottomry has the first claim and lien, 
and it is such freight that is pledged. The 
Miza, 3 Hagg. Adm. 87; 2 Park Ins. 881. 
4. The cases of The Catherine, Swab. 204; 
The John, 3 W. Bob. Adm. 170; The Cyn- 
thia, 20 Eng. Law & Eq. G25; The Standard. 
Swab. 2C7,— cited and relied on by the libel- 
lant, do not, nor do either of them, support 
or warrant the conclusion sought to be de- 
duced therefrom by him, and the principle 
upon which the decisions in each and all of 
said cases rest, is entirely consistent and in 
harmony with the principle contended for on 
the part of the bottomry bondholder in the 
present case. The case before the com*t dif- 
fers from the cases so cited, and each of 
them, in the essential particular and distin- 
guishing fact that in the present case the 
charter was a "speculative charter," and the 
freight in the registry is the freight on the- 
cargo of a general ship, payable by the sev- 
eral consignees on delivery of such cargo, 
and of or on account of which freight no 
part had been paid in advance, while in the 
: cases so cited it does not appear tliat the char- 
ters were speculative charters, or that there 
was any cargo on board other than cargo 
belonging to the charterer or assignees of 
the charterer, in which cases charter monoy 
represents freight on, or compensation for 
j carriage of, cargo on board, and payments, 
in advance on account of such charter mon- 
ey, are substantially and in effect payments 
in advance of freight on cargo so carried. 

5. A bottomry bond operates upon property 
then the subject of risk. In consideration of 
the maritime interest, the lender assumes 
the risks of perils of the seas to time of ter- 
mination of the voyage and against which he 
may insm-e. And in case of a total loss of 
vessel and cargo by perils of the seas and 
without fault of any party, the bond would 
be of no force or effect further and would 
cease to operate, even though by its terms 
freight was pledged and though notwith- 
standing such loss, the charterer was indebt- 
ed to the owner of the vessel for or on ac- 
count of charter money or hire of the vessel. 
The amount of such indebtedness could not 
be reached by admiralty process, and not be- 
cause of any defect in the remedies provided, 
but on principle; because a lender on bot- 
tomry, &c., cannot take maritime interest 
and at the same time have a claim on or liold 
as security property not subject to risk or 
perils of the seas on such voyage; and also 
because (as in the present case) the freight 
pledged is the compensation for the carriage 
of goods, and is in the cargo; while the char- 
ter money or hire of the vessel rests in cov»»- 
nant, and is not in the cargo, except in in- 
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preaching her nearly bows on, at the distance of 
n mile and a half. 

2. The duty of unremitting attention on the 
part of a lookout enforced. 

3. If the night was foggy, as claimed by the 
lilipUants, the steamer should have blown her 
whistle and moderated her speed, both of which 
precautions she neglected until too late. 

4. If sufliciently clear to permit an approach- 
ing vessel to be seen at the distance of a mile 
:ind a half, her negligence in not keeping out of 
the way was inexcusable, if not unaccountable. 

5. The familiar excuse set up by the steamer, 
that the schooner changed her course and ran 
across her bows, rejected as not supported by 
the testimony; and because, if it did occur, as 
stated by the steamer's second officer and look- 
out, the steamer had ample time to avoid the 
disaster. 

[In admiralty. Decree for libellants. Af- 
firmed In The Ancon v. Thompson, 17 Fed. 
742.] 

Milton Andres, for plahitiffs. 
McAllister & Bergin, for claimants. 

HOFFMAN, District Judge. At about a 
quarter before five o'clock on Saturday morn- 
ing September 15, the schooner Phil Sheri- 
dan, boimd on a voyage from this port to the 
Umpqua river, state of Oregon, was run into 
by the steamer Ancon, and received such 
injuries as caused her shortly afterwards to 
capsize and become a total loss. 

At the time of the accident two persons 
were on the deck of the schooner— the helms- 
man, and a lookout forward. The schooner 
was sailing close hauled to the wind, and 
heading towards the land on a north-east 
half north course. Her speed is stated by 
those on board to have been from two to two 
and a half knots per hour. The claimants' 
witnesses, however, suppose that a fotir-knot 
breeze was blowing; but this opinion is the 
result of an estimate of its velocity founded 
on the course of the smoke issuing from the 
steamer's smoke-stack, a method of deter- 
mining the rate at which a schooner, close 
hauled to the wind, was actually sailing, 
which seems quite unreliable. In the view 
I take of the case, the point is immaterial. 

Upon taking the wheel at two o'clock A. 
M., the helmsman had been instructed by 
the mate to keep a good lookout for the land, 
towards which the vessel was heading. He 
was first apprised of the steamer's approach 
by hearing the noise of her wheels, and sup- 
posing it to be the sound of breakers on the 
beach, he gave his wheel a round turn, and, 
fixing it with a diamond screw with which 
It was provided, he ran forward to see if the 
shore was discernible. Almost immediately 
on reaching the forward part of the vessel, 
he discovered the steamer looming through 
the darkness some two or three hundred 
yards distant, and bearing down upon the 
port bows of the schooner. The men en- 
deavored, by shouting, blowing the fog-horn, 
etc., to attract the attention of the steamer; 
and the helmsman, rushing aft, found the 
captain— who had been aroused by the noise 



— at the wheel, with the helm hard-a-port. 
The collision occun*ed a few seconds after- 
wards, and was in fact inevitablo from the 
moment the steamer was first discovered by 
the schooner. 

It is not denied that the schooner was pro- 
vided with lights, set and burning as re- 
quired by law. It is also in proof that a 
fog-horn was blown at short intervals for 
about twenty or thirty minutes previous to 
the collision. The failure of the schooner 
not sooner to discover the steamer is ac- 
counted for by the circumstance that a dense 
fog prevailed, which rendered it impossible 
to do so. On this point the testimony is 
ii'reconcilably conflicting, not merely because 
the claimants' witnesses deny that a fog 
prevailed— although they admit that the 
ni^ht was verj* dark, that the sky was 
"clouded" and overcast, and that it was 
"smoky"— but because, if the second mate is 
to be credited, the schooner was first seen 
by him at a distance, he "can safely say," 
of one and a half or two miles. Her green 
light was also seen by Meihan, the watch- 
man, as he says, at the distance of seven 
hundred yards. 

The schooner was struck near her forward 
rigging on the port side, and, swinging 
around under the force of the blow, fell 
alongside of the steamer on her starboard 
side. No effort was spared to rescue her 
crew and passengers, and they were all, 
though with imminent peril to one of them, 
transferred to the steamer. The steamer lay 
near the schooner some three quarters of an 
hour or fifty minutes, when the master of 
the steamer, observing that the schooner 
had fallen over on her side, with her sails in 
the water, abandoned all hope of saving her 
and proceeded on his voyage. 

The evidence in the case is very volumin- 
ous. Much of it, however, relates to mnttt'rs 
comparatively immaterial, and much of it 
to matters so clearly estiblished by proof 
as to obviate the necessity of a critical com- 
parison and analysis. 

The case may almost be determined on the 
testimony of one witness— Mr. Douglas, the 
second mate of the steamer, the oflicer of the 
deck at the time of the collision— and by 
applying to the facts, as stated by him, a 
few well-settled and familiar rules of law. 

Mr. Douglas testifies that when he first saw 
the schooner he was standing about twenty 
feet from the stem of the steamer, forward 
of the standard compass. He had relieved 
and taken the place of the regular lookout, 
and given him permission to go below to 
get some coflPee. He first saw the vessel, 
but not her lights, at the distance of one and 
a half or two miles. She then bore about 
one point, or a little better, on his starboard 
bow; two or three minutes later he saw the 
schooner's green or starboard lights. He 
then gave orders to the quartermaster to 
starboard the helm, and the vessel wont off 
about two points towards the shore. This 
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he verified by the compass, but "thought," 
he says, "that the course of the vessel was 
not altered quite fast enough." He does not 
appear, however, to have acted on that im- 
pression by repeating his order to the helms- 
man. At the time this change in the steam- 
er's course was made, the schooner was dis- 
tant about a mile. 

The account given by Mr. Douglas of the 
succeeding occurrences is obscure and incon- 
sistent. 

On his direct examination he states that, 
after changing his course two points, as 
above described, he "thought he instantly 
saw two lights." He "then walked aft, 
about *ten feet beyond the pilot-house, and 
notified the quartermaster that he had lost 
the appearance of the lights— to look out.' 
He answered me, 'Yes, sir.' " "I then walked 
forward to the compass and looked at the 
compass again, and looked out for them 
again, and I saw they were coming voiy 
near, and I then ordered him to stop; seeing 
the red light, the flame, I ordered him to 
stop her; I then ordered him to blow the 
whistle, and he blew the whistle; I then 
ordered him to put his helm hard-a-star- 
board; I ordered him to blow the whistle 
to alarm the people, for I knew there would 
be a collision then." 

On his cross-examination, In reply to an 
inquiry, how long after he saw the green 
light both lights came in view, he says: 
•'That was instantaneous— probably two or 
three minutes after. It was so instantaneous j 
that it confused me. That was when I 
ordered the quartermnster to look out— that 
he was changing his course." 

The schooner was then, he says, probably 
half a mile or three quarters of a mile off. 
The two lights were in sight about half a 
minute. ' He then went aft to warn the quar- 
termaster, and on his return only the red 
light was visible. The schooner was then 
"close aboard; probably two hundred and 
fifty yards off." It was then that he gave 
orders to stop and to put the helm hard-a- 
starboard. The helm up to this moment had 
remained as he had first ordered, viz., two 
or three spokes to starboard. In a subse- 
quent part of his deposition the witness ad- 
mits that, when he gave the order to stop, 
the schooner was within two hundred and 
fifty feet of the steamer. He also states that 
the collision occurred almost instantly on his 
return from the pilot-house, and that the 
time during which the schooner was not 
under his observation was about three min- 
utes. He subsequently says, that on reflec- 
tion he is inclined to think he has over- 
estimated this interval. 

The above is the substance of Mr. Douglas' 
testimony, expressed in his own language. 
Assuming his account to be in all respects 
accurate, there can be no doubt that the 
steamer was in fault. A vessel is descried at 
a distance of one and a half or two miles; 
she is run down by a steamer which had, by 



stopping, backing, or changing her helm, ab- 
solute control of her movements. 

It is apparent from Mr. Douglas* narrative 
that, with the exception of starboarding the 
helm two spokes, nothing was done by the 
steamer to wai-n the approaching vessel, or 
to avert the disaster. The testimony clearly 
shows that the blowing of the steamer's 
whistle, the stopping of the vessel, and the 
putting of the helm hard-a-starboard, all took 
place too late to be of service, and when the 
collision was inevitable. When the lookout 
was permitted to go below, he was not re- 
lieved by another of the crew. The officer 
of the deck tmdertook to act as his sub- 
stitute. So negligently did he perform his 
self-imposed duties, or rather so negligently 
did he attempt to discharge the duties of 
lookout and of officer of the deck at the 
same time, that he deserts his post, goes to 
the pilot-house, and only regains his station 
(after an absence of, as at fii-st stated by 
him, three minutes) at the moment of the 
collision. At the speed at which the ves- 
sels were approaching each other, more than 
half a mile of the interval between them 
would be traversed in that time. 

The absence of a competent lookout is of 
itself a circumstance strongly condemnatory,, 
and clear and satisfactory proof will be ex- 
acted that the misfortune encountered was 
not attributable to her misconduct in that 
particular. Tlie Alabama and The Game- 
cock, [Case No. 122;1 The Armstrong, [Id. 
.-»40;1 The Biitavier, 9 Moore, P. C. 300, 301; 
The Blossom, [Case No. 1.5G4;] The Colorado, 
01 U. S. 694-099; The Europa, 2 Eng. Law 
& Eq. 503, 504; The Farragut, 10 Wall. [77 
U. S.] 337; The Genesee Chief, 12 How. [53 
U. S.] 402, 403; The lona, 2 Mar. Law Cas. 
133; The Java [Case No. 7,233;] Killam v. 
The Eri, [Id. 7,705;] The Londonderry, 4 
Notes of Cas. Supp. 41^0; The Northern 
Indiana, [Case No. 10,320;] The Sea Gull, 
23 Wall. [90 U. S.] 174-177; The New Or- 
leans, [Case No. 10,179;] Ward v. The Og- 
densburg, [Id. 17, 158.] 

Nor will the captain or officer of the deck 
be accepted as competent lookouts. Cham- 
berlain V. Ward, 21 How. [02 V. S.] 570 j 
The Comet, [Case No. 3,051;] The Northern 
Indiana, [Id. 10,320;] The Ottawa, 3 Wall. 
[70 U. S.] 273. Nor the pilot and helmsman. 
The Alabama and Gamecock, [Case No. 122;J 
The Genesee Chief, 12 How. [53 U. S.] 403; 
The Ottawa, 3 Wall. [70 U. S.] 273; Rusk 
V. The Freestone, [Case No. 12,143;] Western 
Ins. Co. V. Goody Friends, [Id. 17,430.] Nor 
the steward and passengers. The Gratitude, 
[Id. 5,704;] McGrew v. The Melnotte, [Id. 
8.812;] Amoskeag Co. v. The J. Adams, 
[Id. 338.] 

The want of a lookout is not excusable 
because all hands are called to haul in a 
damaged mainsail, or to reef sails, or to 
haul down the flying jib, or to stow the 
anchor or by a custom for all the ship's com- 
pany to stand lookout the first day of the 
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voyage. Whitridge v. Dill, 23 How. [G4 U. 
S.J 453; The Catharine v. Dickinson, 17 
How. [58 U. S.] 177; Thorp v. Hammond, 
12 Wall. [79 U. S.] 414; The H. P. Baldwin, 
[Case No. 6,812;] The Lady Franklin, [Id. 
7,984;] Sturges t. The Mazeppa, [Id. 11,271.] 

The authorities I have cited sufficiently 
illustrate the inflexible rigor with which the 
rule which requires a competent lookout to 
be stationed, and that he be vigilant and un- 
remitting in the discharge of his duty, is 
enforced. 

"When strong evidence in a case of col- 
lision tends to show that the catastrophe was 
owing to the failure of the lookout of the 
libeled vessel to attend to his duty, every 
doubt as to the performance of the duty, and 
tlip efifect of non-performance, should be re- 
solved against the vessel sought to be incul- 
pated, until she vindicates herself by testi- 
mony conclusive to the contrary." The 
Ariaduo, 13 AVall. [80 U. S.] 475. 

The proof In the case at bar brings it fully 
within tlie principles thus laid down by the 
supreme court. But it is not merely that the 
second mate dismissed the lookout and as- 
sumed the discharge of his duties, and that 
lie left his post and was .-absent during sev- 
eral critical minutes, while there was yet 
time to avert the disaster, but, by his own 
allowing, he sees a vessel approaching nearly 
bows on, at the distance of one and a half 
or two miles; he sees her, as he says, change 
lier course at the distance of one half or 
three fourths of a mile, and yet, uq to the 
moment of the collision, takes none of the 
precautions, such as stopping, slowing, blow- 
ing his whistle, etc., enjoined by law and 
dictated by common prudence. 

On the contrary, the starboarding (which 
might have been proper if, as he says, he 
tirst saw her green light) is persisted in after 
the red light became visible, and when there 
was ample room, by porting his helm, to pass 
tmder the stem or on the port side of the 
schooner, or by stopping and backing to have 
avoided all possibility of disaster. 

The steamer being thus found to be clearly 
in fault, it remains to consider whether the 
schooner, by any fault on her part, contribu- 
ted to the disaster. It is intimated, though 
not directly charged, by Mr. Douglas, that 
the cause of the accident was the change by 
the schooner of her course, so that she ran 
directly across the bows of the steamer. 

This defense is characterized by Mr. J. 
Grier as "a stereotyped excuse, usually re- 
sorted to for the purpose of justifying a care- 
less collision; it is always improbable, and 
generally false." [Haney v. Baltimore Steam 
Packet Co..] 23 How. [G4 U. S.] 291. 

The only evidence tending to show that the 
schooner made the change in her course Im- 
puted to her, is the statement of Mr. Douglas, 
that he first saw her green light alone. To 
accept this statement, we must disbelieve 
the evidence of those on board the schooner; 
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we nmst also reject the Inferences which may 
naturally and safely be drawn from facts 
which are not fairly open to dispute. 

The schooner was beating up the coast 
agiiiust a north north-west wind. She was 
close hauled to the wind on her port tack. 
The steamer was coming down the coast, 
heading nearly south. If, jis the second mate 
testifies, she was one point on his starboard 
bow, the green light would probably not be 
visible to him— certainly not her green light 
alone. There is not the slightest reason to 
suppose that she went about and was put 
on the other tack. Her helmsman and look- 
out both testify that she was standing to- 
wards the land. The latter had been cau- 
tioned by the mate to look out for the shore, 
and the noise of the steamer's paddles was 
at first mistaken by both of them for the 
sound of breakers on the beach. This cir- 
cumstance, which it is Impossible to suppose 
they have invented, appears conclusively to 
show that they were In fact on the port 
tack, heading in shore, and that the ves- 
sel had not gone about so as to present her 
green or starboard light to the approaching 
steamer. No necessity or convenience of 
navigation Is suggested which could have In- 
duced the schooner, when sailing on the wind, 
to luff up so as to expose her green light 
alone to a vessel approaching her from an 
opposite direction; and I see no reason for 
discrediting, on the faith of Mr. Douglas* 
unsupported statement, the positive testimony 
of those on board of her 

With regard to the weather, the testi- 
mony is, as has been observed, conflicting. 
AH agree that the night was cloudy and 
dark. The claimants* witnesses deny that 
it was foggy. Two circumstances, however, 
lead me to the conclusion that in this they 
are mistaken: 

1. The fact, which is uncontradicted, that 
some time before the accident, the fog-horn 
was passed by the man at the wheel of the 
schooner to the lookout, and was blown at 
short intervals up to the moment of the col- 
lision. That at the time of the collision it 
was sounded and heard on board the steam- 
er Is not denied. The weather, therefore, 
must have been such as to suggest to the 
crew of the schooner the propriety of Its use. 

2. A fog did in fact set in after the colli- 
sion. It was of short duration; but the line 
which led from the steam whistle forward 
to the lookout station, was adjusted, and the 
whistle was sounded some half a dozen 
times, a short time after the collision. 

This, though It does not prove, makes it 
probable that similar weather prevailed be- 
fore the collision. The supposition, that ow- 
ing to the fog the second mate of the steamer 
failed to observe the schooner until she was 
close aboard of her, is the more natural, and 
indeed more charitable, explanation of the 
occurrence, for it relieves Mr. Douglas of 
the imputation of gross and almost unac- 
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couritaWe negligence, to which othorwise he 
would be obnoxious. It does not, however, 
acqiUt the steamer; for it was her plain duty 
to moderate her speed and to blow her steam 
whistle, both of which precautions she utter- 
ly neglected. A decree will be entered in 
favor of the libellants, and an order of ref- 
erence to take proofs as to the damage. 



Case Wo. 349. 

Ex parte ANDERSON et al. 

[3 Woods, 12-LV 

Circuit Court, D. Louisiana. Jan. Term, 1878. 

Elections— Offenses aoaixst Election Laws — 
Removal op Causes. 

1. Members of the election returning board 
established by the law of Louisiana are, even 
when engaged in canvassing the votes cast for 
presidential electors, state and not federal 
officers. 

2. The petition of a party against whom a 
prosecution has been instituted in a state court, 
to remove said prosecution to the federal court 
on the ground that the same is on account of 
an act done under the provisions of title 26, 
Rev. St., -should state such facts as show to 
the court that the case falls within the category 
of removable causes. 

This was the petition of Thomas G. Ander- 
son and others for a writ of habeas corpus 
cum causa, to remove into this court an in- 
formation filed against them in the superior 
criminal court for the parish of Orleans, by 
the district attorney for said parish, char- 
ging them mth feloniously publishing a false 
election return of the parish of Vernon of an 
election of presidential electors. 

E. North Cullom, for petitioner. 



BRADLEY, Circuit Justice. I have given 
careful consideration to the application for 
removing the prosecution in the above case 
to the circuit court of the United States, and 
for a writ of habeas corpus cum causa to that 
■end. The right of removal is claimed under 
section 643 of the Revised Statutes of the 
United States; and under that clause of the 
section which authorizes a removal when any 
civil or ciiminal prosecution is commenced in 
a state court against an officer of the United 
States, or other person, on account of any act 
done under the provisions of title 26, "The 
Elective Franchise," or on account of any 
right, title or authority claimed by such 
officer or other person, under any of said 
provisions. To entitle the petitioners to the 
removal sought, therefore, their petition 
ought to show that the prosecution against 
them is either for some act done by them, as 
officers of the United States, or otherwise, 
under the provisions of title 26, or on account 

^Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



of some right, title or authority claimed by 
them under any of said provisions. Does the 
petition show this? It states that the infor- 
mation against them charges them with 
falsely and feloniously uttering and publish- 
ing as true, in their capacity of returning 
board officers, a certain altered, false, forged 
and counterfeited public record, to wit, the 
returns from the parish of Vernon of an elec- 
tion held for presidential electors in the stato 
of Louisiana, on the 7th day of November, 
A. D. 187G, under a writ of election dated 
September IG, 1870, ordering the same, know- 
ing the said public record to be false, altered, 
forged and counterfeit. The petition further 
states that the acts for which they are ac- 
cused are charged to have been done whilst 
they were acting under authority of law, and 
under oath of office, as a board of canvassers 
of election returns for presidential electors; 
and it claims that, in so acting, they were 
officers of the United States, and that the cor- 
rectness and legality of their said election re- 
turns were duly presented by the said presi- 
dential electors before the electoral commis- 
sion appointed under act of congress, passed 
January 29, 1877; and were by said commis- 
sion fully investigated, adjudicated and sus- 
tained, and thereby became a thing adjudged. 
The petition further states that aU their acts 
in the premises were done in accordance with 
the true intent and meaning of the 15th 
amendment to the constitution of the United 
States, and of the enactments of congress 
passed To enforce it— those acts consisting of 
officially inspecting, certifying, reporting and 
giving effect to the votes of all the citizens 
legally polled at said election in said parish 
of Veraon, and to none other. The petition 
denies the charge of making false, altered or 
forged returns, and Insists that the petition- 
ers are prosecuted for having, in their official 
capacity, given effect to the laws of the 
United States for the enforpement of the 
equal, civil and political rights of citizens of 
the United States, growing out of and apper- 
taining to the elective franchise. 

The claim that the petitioners, in acting as 
members of the returning board of Louisiana, 
were officers of the United States in refer- 
ence to the election returns of presidential 
electors, is not tenable. They were state 
officers, appointed under a state law, and act- 
ing under state authority. The claim that 
the correctness of their returns was adjudi- 
cated by the electoral commission, is equally 
untenable. The electoral commission de- 
clined to go behind the returns, or to examine 
into their correctness. It denied its juris- 
diction to do this. These grounds of removal, 
therefore, are not founded on fact 

The other ground alleged, namely, that the 
acts on which the charge of making false re- 
turns is based, were done by the petitioners 
in pursuance of the enforcement laws of the 
United States, is more to the purpose. The 
difficulty is, an entire want of specification 
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of the acts referred to. This may be owing 
to the fact that no specification of particular 
acts is made in the information against them. 
The charge is simply that of falsely and 
feloniously uttering and publishing as true 
false and forged returns from the pa»ish of 
Vernon, of an election for presidential elec- 
tors. What evidence will be presented in 
support of the charge does not appear. It 
• may have no respect to the acts of the peti- 
tioners, done by them in pursuance of the 
acts of congress. The charge does not nec- 
essarily, nor presumptively, Imply this. The 
petitioners can only conjecture that it will 
be so. In many cases there would not exist 
any doubt as to the specific acts complained 
of, and the defendants would have no diffi- 
culty in affirming the authority under which 
they were done. A revenue officer malcing 
a seizure, for example, and being prosecuted 
for taking the party's goods, could, with rea- 
sonable certainty, affirm what goods be was 
charged with taking, and could safely and 
with due certainty allege the authority by 
which he did the acts complained of, and 
thus be enabled to remove the cause to the 
federal courts. So if, In obedience to the 
enforcement act, an officer of election re- 
ceives the votes of unregistered persons, not 
allowed to register on account of color, and 
Is indicted for receiving unlawful votes, to 
wit, the votes of A, B and G, specified by 
name, or even without such specification, he 
could very properly affirm what particular 
acts he was indicted for, and could have no 
difficulty In removing his cause. 

But in the present case the charge is for 
publishing a false return of an election held 
at a particular place. The defendants can- 
not allege that the return was made imder an 
act of congress. It was not. But they sus- 
pect that It will be attempted to make out 
against them the falsity charged, by proving 
certain acts which they did under the en- 
forcement act "This, however, they can hard- 
ly know with sufficient certainty, and if they 
do know it, they have not specified the acts, 
or class of acts, which they suppose to be 
the basis of the charge, so that the court 
may see with sufficient clearness that the 
case is one that is removable. It seems to 
me, therefore, that no sufficient case Is pre- 
sented for a removal of the cause. To be 
entitled to removal, the case must be shown 
to be within the category of removable 
causes. The general assertion of the party 
that It Is so, or any general assertion that 
does not enable the court to see that it is so. 
Is not sufficient But the petitioners are not 
without remedy. If, on the trial. It should 
be attempted to sustahi the charge by acts of 
the petitioners, done by them in pursuance of 
the acts of congress, they can then claim the 
benefit of those acts; and, if refused by the 
court, can carry their case to the supreme 
court of the United States by writ of error. 
The application must be denied. 



Case No. S50. 

In re ANDERSON. 

[7 Biss. 233;^ 12 N. B. R. 502.] 

District Court, W. D. "Wisconsin. July, 1S70. 

Guaranty— Does not Make Secuheh Deut. 

A guaranty is not such a securitv under 
the meaning of the bankrupt law that the 
creditor must surrender it to the assl;;nee if 
he desires to prove his debt in full, and such 
creditor has the right to prove such debt as 
an unsecured one. 

[Cited in In re Broich, Case No. 1,921; In 
?? M?.y & Co., Id. 9,327; In re Kinne, 5 
Fed. 60.] 

In bankruptcy. The bankrupt, In order to 
obtain credit from the firm of Richards, 
Shaw & Winslow, procured John Servis to 
guarantee the payment of goods purchased 
of them by him to an amount not exceeding 
two thousand dollars, whereupon credit was 
extended to him by said firm to the sum of 
about three thotisand dollars and he was 
indebted to them to about that amount 
for goods sold, when he was adjudicated 
bankrupt, two thousand of which was 
secured by the guaranty of Servis as 
hereinbefore mentioned. After the bank- 
ruptcy, the said firm made and ffied with the 
register, Hon. C. Graham, proof of the whole 
claim as unsecured. The proof contained the 
usual allegations of no payments or security 
except the guarantee as aforesaid. The as- 
signee and some of the other creditors ob- 
jected to the allowance of the whole as an 
unsecured claim against the bankrupt, con- 
tending that to the extent of the amount 
guaranteed it should be treated as a secured 
debt and proven as such. Thereupon, the 
register, at the request of the attorneys of 
the respective parties, submitted and certi- 
fied to this court the question "whether said 
claim should be allowed in gross as proven, 
or whether it should be allowed and proven 
In two separate items, one for two thousand 
dollars as secured, and one for one thousand 
and sixty-three dollars and forty cents, be- 
ing the balance of the account, as unse- 
cured." 

Cameron & Losey, for assignee. 
Wing & Prentiss, for creditors. 

HOrKINS, District Judge. The counsel 
for the assignee has submitted an argument 
to me, in which It is Insisted that tlie ac- 
count to the extent of the amount guaran- 
teed is a secured debt and should be provi'n 
as such. It is not denied but that the b:uik- 
rupt was indebted to those creditors for 
goods sold him in the amount stnted in the 
proof. The only question, therefore, Is one 
of law. that is, whether this debt, to the ex- 
tent of the guaranty of Servis, who is good, 
and responsible for the amount of It. is to 
be regarded as a secured debt within the 
meaning of the bankrupt law. This depends 
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upon the proper interpretation of section 
5075, Kev. St. That section reads: "When a 
creditor has a mortgage or pledge of real or 
personal property of the bankrupt, or a lien 
thereon, to secure the payment of a debt 
owing to him from the bankrupt, he shall be 
admitted as a creditor only for the balance 
of the debt due after deducting the value of 
such property. * • * Or the creditor may 
release or convey his claim to the assignee 
upon such property and be admitted to prove 
his debt. * * * If the property is not so 
sold or released and delivered up, the cred- 
itor shall not be allowed to prove any part 
of his debt." This is ihe provision in regard 
10 proving secured debts, and it so clearly 
defines the kind of securirj' meant, it seems 
to me that there can be but little doubt that 
a debt secured by the guaranty or indorse- 
ment of a third person does not fall within 
the purview of the acts. The security must 
be upon property real or personal of the 
banki-upt, that may V>e surrendered or con- 
veyed to the assignee, and the estate in his 
hands be augmented thereby. It, in terms, 
applies only to security of property upon 
bankrupt. It has been held both in this 
country and England (where the statute is 
similar to ours) that when a debt of the 
bankrupt is secured by the guaranty or in- 
dorsement of a third party and such third 
party has secured the debt by mortgage on 
his own property, that such a case was 
neither within the spirit or meaning of the 
act. A creditor holding such a security could 
not by a release or surrender use it for the 
benefit of the hanlvrupt's estate. In the as- 
signee's hands it would be wholly unavail- 
ing. It has also been held that a creditor 
holding security upon the separate estate of 
the wife of the bankrupt for his debt is not 
a secured creditor within the act, and may 
prove his debt as imsecured. Ex parte Hed- 
derly, 2 Mont. D. & D. 4S7; Ex parte Parr, 
18 Yes. 65. The rule is stated that a creditor 
has a right in bankruptcy to prove and avail 
himself of all collateral securities from third 
persons to the full extent of the debt. Sec- 
tion 6075,' in harmony with this conclusion, 
provides that when a party is liable upon a 
note or contract as a member of two firms 
having distinct estates to be woimd up in 
bankruptcy, the debt may be proved as 
against both. See, also, in further elucida- 
tion and support of this view. Ex parte 
Goodman, 3 Madd. 373; In re Plummer, 1 
Phil. Ch. 56; Peacock's Case, 2 Glyn & J. 
27; Ex parte Adams, 3 Mont & A. 157. The 
English authorities on this point were ex- 
amined and approved by Justice Story, in 
Re Babcock, [Case No. C96.] That was the 
case of an accommodation acceptor of a bill 
of exchange going into baukniptcy, and the 
holder of the bill having attached certain 
property of the drawer, and having also 
proved his debt against the acceptor's estate. 
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Judge Stoiy said: "Admitting the attach- 
ment to be a security and the bankrupt to 
be an accommodation acceptor, it is clear 
that the creditor has a right to proceed 
against the bankrupt for his debt in bank- 
ruptcy, and also against the other parties to 
the bill under his attachment until he has 
recovered the full amoimt of his debt, for 
it is not a security given by the bankrupt of 
his own property." That case was like this 
in some respects, for it seems that creditors 
had a suit pending, when the adjudication 
was had, against Servis, their guarantor, in 
which I learn from the counsel's argument, 
they had attached property of the guarantor. 
In Re -Cram, [Case No. 3,343,] this question 
is very fully considered, and the same conclu- 
sion reached as I have arrived at in this 
case. Further support of this interpretation 
is found in section 5070, which authorizes in- 
dorsers or guarantors of bankrupts to prove 
such debt when not paid, in case the cred- 
itor holding them fails to make proof there- 
of, and thus obtain the benefit of all divi- 
dends in reduction of their liability. That 
class of persons are within the protection of 
the bankrupt act— are regarded as quasi 
creditors of the bankrupt, and entitled to 
have the dividends applied, as far as they 
go, in extinguishment of their liability for 
the bankrupt. 

The assignee has no claim upon them or 
against them; they are in no sense liable to 
the bankrupt's estate, but the estate is un- 
der legal obligjition to pny and protect them. 
In Baikes v. Todd, 8 Adol. & E. 846, a guar- 
anty very similar to this was under consid- 
eration, and in that case, as in this, the prin- 
cipal debtor had gone into bankruptcy, and 
the creditor had proven his whole debt, 
which was in excess of the amount guaran- 
teed. The guaranty being for a sum not ex- 
ceedhig two thousand pounds, and the whole 
debt proven heing over twenty-four hundred 
pounds; a dividend had been paid the cred- 
itor upon the whole claim proven, of about 
three hundred pounds, leaving over two 
thousand pounds due, and an action was 
prosecuted against the guarantor for the two 
thousand pounds, the amount guaranteed by 
him. The defendant pleaded the amount 
of the dividend ratably applicable to the 
amount guaranteed as a payment pro tanto, 
and contended that it was to be distributed 
ratably over the whole balance, and that his 
liability was discharged to the extent of the 
dividend applicable to the amount guaran- 
teed by him; that as a security under this 
bankrupt act (the same as under ours) who 
had paid a debt, could stand in place of the 
creditor, the declared dividend should be ap- 
propriated as so much upon eveiy distinct 
pound; the plaintiff contending that he 
might recover the dividend on his own proof 
and apply the whole in reduction of the ex- 
cess above the sum guaranteed. This claim 
of the plaintiff, however, was not sustained. 
The court held that the security was to pny 
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only the excess of the sum which he guar- 
anteed over and above the dividend paid in 
respect of such siun. Bardwell v. Lydall, 7 
Bing. 489, is to the same efiEect. This seems 
to me a correct exposition of the meaning 
and principle of these provisions of the 
bankrupt act, in regard to sureties for the 
bankrupt, and secures to them the benefits 
and protection contemplated by the act. Ap- 
plying this doctrine to this case, these cred- 
itors would be required to apply the dividend 
paid In respect to the amount guaranteed by 
Servis in reduction of the claim upon him, 
each dollar of the claim being considered as 
reduced to the extent of the dividend paid 
by the bankrupt's estate. In that way the 
guarantor gets the same benefit as if he had 
paid the two thousand dollars guaranteed 
and then proved it up himself. It is in legal 
effect the same as paying it to the guarantor, 
as it is paid for his benefit and in extinguish- 
ment of his liability. This view of the 
equities of the case and the legal rights of 
the parties shows very clearly to my mind 
that the creditor not only has the right to 
prove for the full amount, but that it is a 
legal duty to do so If he proves at all. I, 
therefore, hold that these creditors, Rich- 
ards, Shaw & Winslow, have the right to 
prove their full debt against the estate of 
the bankrupt in this case as an unsecured 
debt, and remit the matter to the register 
with direction to proceed in accordance with 
this opinion. 
See, also, Re Broich, [Case No. 1,921.3 
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In re ANDERSON. 

Ex parte WELSH. 

[2 Hughes, 378: 9 N. B. R. 3G0.]» 

District Court, E. D. Viririnia. March 16, 
1874, and April 18, 1870. 

Circuit Coart, E. D. Virginia. Nov. 30, 1874. 

Bankuuptct— Creditors' Bill— Wife's Propek- 
TT— Husband as Trustee— Wife as "Witmrss— 
Jurisdiction op State Courts — Limitations. 

1. A proceeding in bankruptcy is in the na- 
ture of a general creditor's bill in equity, 
which, when once commenced, gives the bank- 
ruptcy couit exclusive jurisdiction to admin- 
ister the bankrupt's whole estate, and, there- 
fore, the filing, after such a proceeding is insti- 
tuted, of a general creditor's bill against the 
bankrupt, in a state court, is in conflict with 
the bankruptcy act and can give no jurisdic- 
tion to the state court. 

2. In the schedule of this bankrupt was in- 
cluded hi.s interest in lands inherited by his 
wife from her father. It was a question 
whether this was simply a life interest by the 
curtesy, or a fee acquired, ratified by a court, 
in the course of a suit instituted in a state 
court after the petition in bankruj)tcy by a 
judgment creditor against the bankrupt, his 
assignee, and .his other judgment creditors, in 
the form of a general creditor's bill. In the 

'[Reported by Hon. Robert W. Hughes, Dis- 
J^ict Judge, and here reprinted by permission. 
9 N. B. R. 360, contains partial report only.] 



progress of this suit an ngrepnient in writing 
m the form of a decree was signed by the at 
tomey in fact of his judgment creditors, by 
the bankrupt himself, by his wife (who acted, 
however, under extreme moral duress and pres- 
sure), and was also intended to oe signed by 
the assignee in bankruptcy, but was not so 
signed; by which writing the wife was to have 
only a fourth of his land and the creditors to get 
the rest. In this state of facts, held that this 
written agreement cannot bind the bankrupt's 
estate either favorably or adversely, because 
(1st), it was not signed by the assignee; (2d), 
because the signature of the bankrupt who was 
civiliter mortuus as to his estate was a nullity 
so far as the estate was concerned; and (3d), be- 
cause a^ decree in a judicial proceeding coram 
non judice is a nullity binding nobody. 

3. HeW,also, that the fact of Iha bankrupt hav- 
ing received his diseliurge in bankruptcy made 
110 difference in giving effect to the writing he 
had signed, as to the estate suneiidcrcd in bank- 
ruptcy. 

4. Held, also, that the assignee had no power 
to give consent to an extrajudicial decree of 
the state court, the laws of congress nowhere 
giving him power to become defendant to a pro- 
ceeding in a state court commenced in invidiam 
towards and essentially in conflict with the ju- 
risdiction which the bankruptcy act of congress 
gives to the bankruptcy court. 

[Cited in Augustine v. McFarland, Case No. 
648.] 

5. In proceedings in bankruptcy the wife of 
the bankrupt is a competent witness to facts 
affecting the estate of the bankrupt (Revised 
Statutes of the United States, paragraph 508S), 
and so is every party "to the trial or cause' 
(section S, of 22d June, 1874, amending section 
26 of the general bankrupt act.) 

6. The limitation of two years imposed upon 
<*ertain proceedings by or against an assignee in 
bankruptcy di>es not bar a petition by a married 
woman who for more than two years has been 
defrauded by her husband, who is a bankrupt, 
when the fraud ciime to her knowledge within 
two years before filing her petition in the bank- 
ruptcy proceeding, claiming her rights against 
the bankrupt's estate. 

7. Where a married woman . who has been de- 
prived of her right?, under the coercion of judicial 
proceedings which she is made to believe are 
about to ratify the wrong she has sustained, 
."igns an agreement by which she endeavors to 
save a part of what is due her, a court of bank- 
ruptcy on principles of equity will exercise all 
the power it has in setting aside such agreement 
and reinstating her in her rights. 

8. Where a husband has by fraud or mistake 
been invested with the title in fee simple of real 
estate inherited by his wife, equity will treat him 
as a trustee of his wife, and a court of bank- 
ruptcy will refuse to subject the land to liens of 
the creditors of the husband who is a bankrupt. 

[Cited in Re Campbell, Case No. 2,348.] 

In bankruptcy. 

This cause came twice before the district 
court. On the first of the two occasions the 
facts were as follows, on which the deci- 
sion of 16th March, 1874, affirmed 30th No- 
vember, 1874, was based: Anderson filed 
his petition In this court on the 29th Decem- 
ber, 1808; on the 26th January, 1869, he was 
adjudicated a bankrupt by the register, in 
his schediiles he smrendered large real es- 
tate in Montgomery county. Including his 
interest in a tract of 1200 acres of land on 
Mill creek, inherited by his wife, Sarah J. 
Anderson, from her father. The debts 
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Shawn by Ms schedules amounted to some 
$25,000 or more, of which §19,000 were 
judgment liens. C. B. Gardner was appoint- 
ed his assignee. Anderson received his dis- 
charge in bankruptcy on the 14th November, 
1872. Some time in the latter part of 18G9, 
a general creditor's bill was brought in the 
circuit court of the state for Montgomery 
county, by the executors of James B. Kent, 
holding a judgment lien for about $6750, 
against George W. Anderson, his assignee 
in banlJTUptcy, and bis other judgment cred- 
itors, as defendants. There is no copy of 
the record of that suit in this court, but 
both Anderson and his assignee answered 
the biU. That suit went on in the circuit 
court of Montgomery until the 20th Decem- 
ber, 1872, when an agreement in writing 
was entered into by J. J. Wade, attorney 
in fact for the judgment creditors on one 
part, and by Anderson and his wife on the 
other part, but in which the assignee of 
the banlcrupt did not join, by which it was 
stipulated, in substance, that the tract on 
Mill creek and probably some other of the 
real estate mentioned in the creditor's biU 
should be divided into four parts, one of 
which parts, or so much as might be neces- 
sary, should be sold In satisfaction of the 
judgment debt to Kent's estate and costs; 
another part should be settled on Mrs. An- 
derson; and the other two parts should be 
sold for payment of the remaining debts of 
the bankrupt according to their priorities. 
There was a privy acknowledgment of this 
writing by Mrs. Anderson before a notary, 
who was an attorney for the creditors. 
This writing seems to have been executed 
under circumstances of pressure brought to 
bear on Anderson and his wife. One of 
its stipulations was, that it should be put 
into the form of a decree by the circuit court 
of Montgomery; and that court did in- 
stanter, on the day the agreement was exe- 
cuted, render a decree carrying out Its stip- 
ulations, appointing T. B. Sullivan and John 
Gardner its commissioners to make sale of 
the lands. This cause did not come formal- 
ly before this court until the 29th July, 1873, 
when Anderson filed his petition here, one 
of the allegations in which was, that "when 
your petitioner was adjudicated a bankrupt, 
a suit was pending in the circuit court of 
Montgomery to subject your petitioner's 
lands," etc. In that petition Anderson 
prayed for the exemption to him of a $2000 
homestead out of the lands which had been 
tne subject of the written agreement of the 
20th December, 1872. He also prayed for 
a restraining order against Sullivan and 
Gardner, commissioners, forbidding the sale 
of the real estate ordered to be sold by the 
decree of the local court. This com-t grant- 
ed the restraining order thus asked for, and 
the motion now on the part of the commis- 
sioners is to dissolve that order. The peti- 
tion having alleged that the chancery suit 
in tlie local com-t was pending when the pe- 
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titioner was adjudicated a bankrupt, this 
court was misinformed as to the material 
fact that that suit had been brought after 
the adjudication in bankruptcy. A further 
disguise of this fact was effected by the 
"abstract of proceedings" filed in this cause 
by the register, H. C. Gibbons, which Is 
false in all its dates, and which post-dates 
the filing of the petition and all subsequent 
proceedings by twelve months. Whether 
that post-dating was a mistake or a device 
does not appear. The same petitioner filed 
another petition here on the 28th November, 
1873, alleging, amongst other things, that 
"since filing his original petition" in bank- 
ruptcy, "and after this court had taken juris- 
diction in the premises, the executors of 
James R. Kent filed a creditors' bill in the 
circuit court for Montgomery county," etc.. 
etc., and praying that the parties in said 
suit, their attorneys and all other persons 
may be restrained from proceeding further 
in said suit, and that all matters touching 
his estate as a bankrupt may be adjudicated 
and settled here in this coxurt. His wife, 
Sarah J. Anderson, by her next friend, has 
also come to this court, in a petition which 
is found in the papers, but the date of the 
filing of which Is not noted, reciting the ma- 
terial facts bearing upon her title to the 
1200 acre tract of land which has been men- 
tioned; and praying, among other things, 
that her Interests in the same may be pro- 
tected. Thus is this court called upon to 
take action in the premises, for the first time 
since its knowledge of the fact that the cred- 
itor's suit brought In the local court, as men- 
tioned, was brought after the adjudication 
j of Anderson as a bankrupt, 
i [This cause was afterwards heard on petl- 
j tion for review. See 23 Fed. 482.] 

i T. E. Sullivan and J. J. Wade for creditors. 
C. A. Ronald, for bankrupt. 
Robert StUes, for bankrupt's wife. 



HUGHES, District Judge. Upon the facts 
as they have been recited I have to say as 
follows: 

The written agreement of 20th December, 
1872, cannot bind the bankrupt's estate; first, 
because It was not signed by the assignee; 
and second, because the signature of George 
W. Anderson, who was civiliter mortuus, 
was a nullity so far as the estu.e was con- 
cerned. 

There is nothing In the point made by the 
commissioners in their answer, that Ander- 
son signed the agreement after he received 
his discharge. By the very languiige of that 
paper, he was only "discharged of and from 
all debts provable against his estate whlcli 
existed on the 31st of December, A. D. 1SG8." 
He was not discharged, as a" party, from 
this court; and was in no manner or degree 
reinvested by the discharge with control over 
the estate whici) he had surrendered in bank- 
ruptcy. As to that estate, his becoming a 
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party to the agreement In cLiiestlon was an 
absolute nullity. 

As an agreement between the parties to 
tt, this writing had no validity against the 
bankrupts estate. Did it derive validity 
from the consent wliich the assignee gave 
to the decree rendered in accordance with 
and execution of the agreement? The decree 
could only derive validity, if at all, from the 
consent of the assignee. He did consent.* 
The only question is, Had he power to do 
so? 

I think he had not such power, for several 
reasons. The assignee in bankniptcy is the 
creature of the laws of congi-ess on that sub- 
ject He has no power but such as these 
laws give him. And nowhere do they give 
an assignee power to become defendant to 
a suit, in another court than the bankrupt 
court, commenced after the petition and ad- 
judication. He may become party defendant 
to a suit elsewhere which has been com- 
menced against the bankrupt before his pe- 
tition, and which may be pending at the 
time of the petition; but not to such a suit 
commenced after the petition. In fact, the 
law does not contemplate the posslblltty of 
such a suit Having given full jurisdiction 
over the bankrupt's estate to the bank- 
ruptcy court, and mindful of the mockery 
of doing so if another court could appro- 
priate that jurisdiction after the adjudica- 
tion, it does not contemplate the possibility 
of an assignee going into another court as 
a defendant in such a suit, and nowhere 
gives him authority to do so. 

It gives the assignee power to go out into 
other courts, and sue as plaintiff In right of 
the estate; Its language being "he may sue 
and recover the said estate, debts, and ef- 
fects." It gives him power to prosecute as 
plaintiff suits thus commenced by himself 
after the adjudication, or suits which may 
have been commenced by the bankrupt, and 
may be pending at the time of the bank- 
ruptcy. But it confines his power to appear 
as defendant to suits which were pending 
at the date of the bankruptcy; Its language 
being: "He may defend all suits at law or 
In equity pending at the time of the adjudi- 
cation of bankruptcy, in which such a bank- 
rupt is a party In his own name, In the same 
manner and with the like effect as they 
might have been defended by such bank- 
rupt," but for tlie bankruptcy. 

The suit In the circuit court for Montgom- 
ery having been commenced after the ad- 
judication, the assignee had no power to 
become defendant in It; his doing so was 
of no validity to bind the estate, and any 
consent which he may have given to the 



* At tiie first hearing of this canse it was be- 
lieved nnd conceded that the assignee had given 
his consent: l)Ut in fact he did not. Not until 
27th November, 1S75. did he consent, which he 
did then by indorsing: on a copy of the agree- 
ment of 20th December, 1873, his acceptance 
and adoption of it. 
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proceedings In that suit was null and void. 
It is useless, therefore, to consider the ques- 
tion whether the state court had jurisdic- 
tion of a general creditor's bill against this 
bankrupt after his adjudication. Being civll- 
iter mortuus as to the estate, his being a 
party to that suit was a nullity; and his as- 
signee having no power to be a party to the 
suit, his being made so was a nullity. The 
suit itself was therefore a suit ex parte as 
to this estate, and its proceedings can In 
no manner bind It I will say, however, 
on this question of jurisdiction, that I know 
of no case, In any of the reports, of a gen- 
eral creditor's suit In chancery being brought 
In another court than the court of bank- 
ruptcy against the bankrupt after his ad- 
judication. I assume such a proceeding to 
be whoUy anomalous. The law contracts 
with the bankrupt that In consideration of 
his surrendering his whole estate (certain 
exemptions excepted) for the benefit of his 
creditors, he shaU be discharged of all debts 
provable against him existing at the date of 
adjudication. It provides a court to execute 
this contract, and It gives that court full and 
exclusive control of his estate for that pur- 
pose. For the law to allow any of these 
creditors to go into another court after tlie 
bankrupt has made his surrender, for tlie 
piu'pose of asserting control over the estate, 
would be to break faith with the other 
creditors and the bankrupt himself, and con- 
vert the whole proceeding In the banknipt 
court Into a mockery and fraud. The pre- 
tension to such a jurisdiction does not bear 
serious examination, nor deserve It 

I will say passim that the restraining ordei- 
of 29th July, 1873, cannot stand longer on 
that prayer of the petition which prays for 
a homestead. The homestead exemption is 
not allowable to Anderson, and the restrain- 
ing order granted for its protection can- 
not stand longer on that ground. I wIU sign 
an order continuing the restraining order 
given by this court on the 29th July, 1873, 
but basing It on the grounds set forth In 
this decision. 

On appeal from an order entered by the 
district court as Indicated, the circuit court 
rendered the following supervisory decision: 

BOND, Circuit Judge. I am of opinion 
that this petition to the supervisory juris- 
diction of the circuit court, to set aside a 
decree of the district court continuing the re- 
straining order of the 29th of July, 1873, 
ought to be dismissed. Whatever may be 
the rights of the petitioner, Mrs. Anderson, 
in the district court I do not think it nec- 
essary to determine; but It Is clear that 
both she and her husband were entitled to 
be heard therein, and that the proceedings 
In the state court, commenced after the adju- 
dication in bankruptcy, were null and void 
so far as they affected the rights of any per- 
son who might come into the bankrupt 
court claiming an interest in the property 
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in litigation in the state court; and tbere 
was necessity for the first restraining order, 
to prevent any disposition of the property 
till such claim was adjudicated; and upon 
the petition of Mrs. Anderson in the district 
court it was necessary to continue said order, 
which the district court has done, which ac- 
tion is the matter complained of. The court 
remands the case to the district court with 
directions to proceed to ascertain the rights 
of the parties claiming the property in liti- 
gation in the state court, without expressing 
any opinion as to the merits of the contro- 
versy. 

On April 18th, 187G, this cause came on 
again before the district court, when, upon 
the facts and questions of law stated in 
writing, that court again rendered a decision 
in the cause as follows: 

HUGHES, District Judge. In ascertaining 
the facts of this case I have relied dalefly 
upon that portion of the evidence to which 
no exception was talten by counsel on either 
side. But the objections which were made 
to the competency of Mrs. Anderson are not 
good. This is a "cause or trial" arising under 
the bankruptcy act; and it is expressly pro- 
vided by that act, section 5088, that the wife 
of a bankrupt may be examined, and by 
the amendment of June 22d, 1874 (section 
8 amending section 26), it is provided gener- 
ally that any party to a trial or cause imder 
the bankruptcy act shall be a competent wit- 
ness. Premising this much, I proceed to state 
the leading facts of the case, which, so far 
as tliey seem to be material, are as fol- 
lows: Sarah J. Anderson, the wife of the 
bankrupt, was an heir of Jacob Kent, who 
died intestate in 1858, leaving a large real 
and personal estate. There were several co- 
heirs, most of whom had received greater or 
less portions of the estate during their 
father's lifetime. In the division and dis- 
tribution of the estate it was foimd that the 
homestead farm was nearly equivalent to 
the "interest of one of the heirs and dis- 
tributees. It was desired by the family that 
some one of the heirs should purchase this 
farm. Mrs. Anderson was persuaded, and 
agreed to do so, and accordingly, on August 
26th, 1858, the day on which the home farm 
and most of the personal property of the 
estate was advertised to be sold, it was an- 
nounced In the presence of the company that 
the home farm would not be sold, and that 
Mrs. Anderson had consented to take it as 
her share of the estate. Robert Gibbony, ad- 
ministrator of Jacob Kor^^-. was authorized 
by the heirs to settle among them their 
shares of the estate, and to make sale of the" 
lands for division. His authority was in the 
form of a power of attorney, dated the 19th 
July, 1858, signed by the heirs, and the 
hiisbands of those who were femes covert. 
But this power of attorney had no validity 
in law to bind these femes covert, not hav- 
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Ing been privily acknowledged by them. By 
a paper similarly signed, it was agreed by 
the several lieirs that each might take parts 
of the estate of the intestate Jacob Kent 
at such appraisement as might be made by 
persons appointed by the county court of 
Montgomery county, which was the county 
in which the intestate died and his estate 
was. On the 7th of February, 1859, there 
was an arbitration and appraisement (made 
by three citizens chosen for the purpose) 
of the home farm, and the valuation of it 
was thereby fixed at $13,248, which, as was 
recited in the paper signed by the arbitra- 
tors, was "to be paid for by Mrs. Anderson's 
entire interest in the estate." In short, for 
several years, the purchase of the farm was 
treated by all concerned as made by Mrs. 
Anderson, the consideration paid for it being 
her interest in her father's estate. 

At some time during Gibbony's agency hx 
selling the lands of the estate, he sold to 
George W. Anderson, individually, a tract 
of 335 acres lying contiguous to the home 
farm for the price of $6 an acre. Gibbony 
went on to sell all the other of the numer- 
ous »acts of land belonging to the estate, 
none of which, except the home farm, as 
aforesaid, was retained by any of the heirs. 
In the year 1802 (August 20th), having made 
contracts for the sale of all the lands, and 
probably coUected much of the purchase- 
money, Gibbony caused deeds to be prepared, 
executed, and acknowledged, conveyincr on 
the part of all the heirs the several parcels 
of land (except the home farm) to the several 
purchasers of them. Mrs. Anderson, on the 
faith of havhig purchased the home farm 
with her own Interest, joined in these deedti 
granting fee simple titles for all the other 
several parcels of the lands of the estate to 
the respective purchasers of them. 

Notwithstanding the clear understanding 
which had been had at the beginning, and 
had continued for several years, between all 
persons in interest, and especially between 
Gibbony and Mrs. Anderson, that she had 
taken the home farm for her interest In the 
estate, yet Gibbony, in procuring the execu- 
tion of the deeds conveying the several por- 
tions of the realty belonging to the estate 
as just mentioned, caused the remaining 
heirs, in conveying their interests in the 
home farm, to make a deed for it to George 
W. Andei-son instead of Mrs. Anderson, and 
to reserve in this deed a vendor's lion (now 
claimed in favor of Gibbony's widow and 
representative) for about $4000 due from 
George W. Anderson to the estate of Gib- 
bony. On the 21st of August, 1862. the day 
after this deed of the remaining heirs pur- 
ports to have been executed, Gibbony, by a 
paper signed between himself and George 
W. Anderson, treated the home tract of 1200 
acres and the tract of 335 acres purchased 
individually by Anderson as both sold to 
Anderson himself, and took Anderson's bond 
for the aggregate sum of the §13,248 which 
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had been awarded by arbitration as tlie 
price of the home farm, and |6 per acre for 
the 335 acre tract Whether or not Ander- 
son's connection -with these proceedings of 
Gibbony was fraudulent or not In Intention, 
■does not appear. The objects of Gibbony 
seem to have been to secure the debt of 
about $4000 which he held against Anderson 
personally, upon the home tract as well as 
upon the other tract, and to make commis- 
sions as administrator upon the valuation 
price of the home farm ($13,248), as well as 
upon his actual sales. No considerable 
amount of money, if any, was ever paid by 
George W. Anderson on account of this 
?13,248; and Gibbony, as to most if not all 
of it, from time to time as he settled his 
fiduciary accounts before commissioners, 
merely handed to Anderson receipts pur- 
porting that he had received from Mrs. An- 
•derson amounts approximately making up 
the price of the home farm. Afterwards, 
when the transaction of August 21st, 18G2, 
came to be put in the form of G. W. Ander- 
son's bond of that date, Gibbony credited 
these receipts nominally from Mrs Anderson 
upon the record. Of these proceedings be- 
tween Gibbony and her husband Mrs. Ander- 
son was all the while Ignorant; and It would 
seem also that the deed from her co-heirs 
conveying the home tract to Anderson In- 
stead of his wife was never delivered to 
Anderson; that the execution of It to him- 
self individually was unknown to him; and 
that it was deposited for registration In the 
■Qjerk's office of the county without the knowl- 
edge either of Anderson or his wife. Tlie 
-existence of the deed to her»husband remain- 
ed unknown to Mrs. Anderson until some 
recent time, which Is not shown in the evi- 
dence or the proceedings. For all that the 
proceedings show, she did not know of the 
fraud practiced upon her until December, 
1872. 

In December, 1868. George W. Anderson 
had filed his petition here as a bankrupt, and 
waa so adjudicated. In his schedule, B I, 
ke gave In his Interest In the 1200 acres of 
land which have been referred to, as a life 
-estate, staUng that this tract of land "was 
inherited by Sarah J, Anderson, wife of pe- 
titioner, from her father, Jacob Kent, and 
petitioner only has a life estate In the same 
-depending on his own life." 

Notwithstanding the pendency of the pro- 
ceedings in bankruptcy, the representatives 
of the estate of James R. Kent, who had re- 
ceived In 1807 a judgment for a large amount 
against George W. Anderson, filed, In Au- 
gust, 1869, a general creditor's bill In the 
circuit court of Montgomery county against 
G. W. Anderson and his two assignees In 
bankruptcy, for the purpose of subjecUng his 
lands (treating the farm of Mrs. Anderson 
as his own In fee simple) to their own judg- 
ment and those of several other creditors, 
and to the vendor's lien for about $4000 held 
by GIbbony's representatives, all the liens 
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amounting to about $10,000, the whole real 
property, including the homestead, being sup- 
posed to be worth upwards of $20,000. 

The said court entertained the bill, and 
proceeded with the cause until It was ready 
for hearing. About the time the cause was 
ready for hearing Mrs. Anderson was made 
to believe that the deed of 1862 to her hus- 
band of the homestead farm had bereft her 
of her rights, and that she could not preserve 
her right to the whole home tract, and was 
persuaded to sign, which she did with great 
reluctance and distress, an agreement with 
the attorney of the creditors of her husband^ 
by which it was stipulated that a decree 
should be entered for a division by survey 
of the home tract into four parts, giving the 
choice to herself of one of these parts to be 
held by her in separate right in fee simple; 
and for permitting the sale of the other pai-te 
for the benefit of her husband's creditors, 
and by which she agreed to such a division 
and distribution of the property. Her join- 
ing in this writing was acknowledged privily 
by her before one of the counsel of the cred- 
itors on the 20th December, 1872, under cir- 
cumstances of haste and pressure; and i 
consent decree in accordance with an agree- 
ment was entered by the local court on the 
same day, directing the agreement to be car- 
ried Into execution. .The assignee of George 
W. Anderaon (or rather the surviving as- 
signee of two, one of whom is dead) did not 
sign the agreement of 20th December, 1873, 
at the time, but he has lately, to wit, on the 
27th November, 1875, indorsed on a copy of 
It his acceptance and adoption of it. 

After this decree was entered and the sur- 
vey for division under it made, Mrs. Ander- 
son joined her husband in a deed conveying 
the parts of the home tract not retained by 
her for the benefit of creditors, In pursuance 
of the agreement and decree just mentioned. 
This deed was acknowledged by her before 
the assignee of George W. Anderson in bank- 
ruptcy, a partr In interest, but was never 
duly delivered; was recalled before delivery; 
and that part of the decree has never been 
executed by herself and her husband. So far 
as her own action goes, therefore, there is 
no further committal of herself to the aliena- 
tion of her home tract than the agreement 
she signed with the attorney of the creditors, 
and the decree of the court made upon It; 
both on December 20th, 1872. 

In an effort" still to escape the action of the 
Montgomery court,' George W; Anderson filed 
a petition in this court on the 29th July, 1873, 
praying an injunction agahist the plaintiff 
In the suit In that court, and his creditors, 
parties thereto, from all further proceedings 
therein, which was granted by the then judge 
of the court The object of this petition 
was to have a homestead to the value of 
$2000 set apart to the banknipt out of the 
real estate he had surrendered in bankrupt- 
cy. This claim being inadmissible, that pe- 
tition has been dismissed and the order of in- 
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junction granted upon it would ho.ve beea 
dissolved but for the fact that afterwards, 
probably in December, 1873, Mrs. Anderson 
came Into this court, by petition setting out 
the leading facts which have been recited, 
and praying the court to set aside and annul 
the deed of her co-heirs to George W. Ander- 
son, of 20th August, 1862, and to require 
these co-heirs to convey the home tract to 
George W. Anderson only for his life, and 
after his death to herself and her heirs. 

The petition brought to the knowledge of 
this court, for the first tim^, the proceedings 
that had taken place in thi circuit court of 
Montgomery county; the agreement which 
Mrs. Anderson had signed, under the coer- 
cion of those proceedings, with the attorney 
of her husband's creditors, and the decree of 
the said court based upon that agreement. 

This court decided, upon that petition, that 
the proceedtogs against George W. Ander- I 
son, a bankrupt and clviliter mortuus as to 
his estate, was ex parte, and as to the estate 
in bankruptcy and the assignees of the estate, 
was coram non judice and null; the estate 
being in the custody and within the exclusive 
jiirisdiction of this court, and the assignees 
having no power to make themselves par- 
ties to a proceeding in the nature of a cred- 
itors' bill against the bankrupt, his estate, 
and his assignees, commenced after the ad- 
judication in bankruptcy. See Case of 
George W. Anderson, [opinion of Hughes, 
district judge, in the' district court, ante, 
pa;::e 832.] Its decree to this effect was 
made on the 16th March, 1874, and was af- 
firmed on appeal November 30th, 1874. That 
decree also enjoined all further proceedings 
in the circuit court of Montgomery by the 
assignees and by the parties plaintiff there, 
and no further steps have been taken in that 
court. 

The case is in this court as a court of bank- 
ruptcy on the petition of Mrs. Anderson, by 
her next friend, which has been mentioned, 
on a plea of the statute of limitations inter- 
posed by the assignee to defendant's peti- 
tion, and on the petition and answer of Isaiah 
A. Walsh, administrator, d. b. n. of James 
R. Kent, the creditor who filed the general 
creditors' bill in the circuit court of Mont- 
gomery county, which has also been men- 
tioned. This last petition (filed here Decem- 
ber 7th, 1875) prays for a specific execution 
of the agreement signed by Mrs. Anderson 
on the 20th December, 1872. As to the rest, 
it is an answer to Mrs. Anderson's petition. 
This court has, in this proceeding, juris- 
diction to settle the title to the homestead 
farm of the Kent estate, at least as between 
Mrs, Anderson and aU the creditors of her 
husband, George W. Anderson, who are be- 
fore the court, inasmuch as Mrs. Anderson 
has herself voluntarily invoked the powers 
of the court in that behalf. How far it wiU 
exercise this jurisdiction in .the present con- 
dition of the pleadings, I will state In the 
sequeL 
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The plea of the statute of limitations in- 
terposed by the counsel for the assignee 
against the petition of Mrs. Anderson is not 
good. 

The bankruptcy court, in the bankruptcy 
proceeding, has jiurlsdiction xmder the first 
section of the bankruptcy law, for the as- 
certainment and liquidation of all liens and 
other specific claims upon the estate of the 
bankrupt, and for the adjustment of the vari- 
ous priorities and conflicting interests of all 
parties. Its jurisdiction is conclusive. Eev. 
St, § 711. This duty to settie conflicting 
interests between various parties is not affect- 
ed by any provision of law limiting suits and 
proceedings within two years in cases where 
a mere adverse interest of the assignee in 
bankruptcy is concerned. Even if it were, 
however, Mrs, Anderson's petition was 
brought before the expiration of two years 
after she came to knowledge of the fraud. 
I now proceed to state my conclusions as 
to the rights of Mrs. Anderson in the home 
farm of her father, which is the principal 
matter to be dealt with in this proceeding. 
The pivotal fact is that certain property 
belonging to a married woman, and In which 
the husband had no beneficial interest, was, 
without any fault on the part of the woman 
and without her knowledge, wrongfully, im- 
properly, and mistakenly conveyed directly 
to the husband. Based upon this state of 
facts, the first proposition is, that as between 
husband and wife the husband took no ben- 
eficial title at all, and in equity the case 
stands upon the same footing as though that 
had been done which should have been done, 
and in pm*suanee of the well-known canon 
of equity jurisprudence, the court would re- 
gard that as having been done which ought 
to have been done. I therefore hold that 
Anderson took not for himself, but only as 
trustee for his wife, by the deed of 201 ]j 
August, 18B2, made by the co-heirs of his 
wife to him- 

The second proposition is that the case 
stands upon exactly the same footing as b^^ 
tween the wife thus situated and every otlf- 
er person not within the strict definition of 
a bona fide purchaser from the husbaud, 
without notice of the equitable title in the 
wife. None but a bona fide, actual pur- 
chaser, without notice, can take against the 
wife. 

The third proposition Is, that in order to 
constitute a bona fide pmrchaser within the 
above rule, the purchase-money must have 
been actually paid before notice, (2 White & 
T. Lead. Cas. Eq., White & T. 3d Amer. Ed., 
pp. 02, 91, 101); and must have been actual- 
ly paid in money or negotiable instruments 
and not In bonds or other securities not ne- 
gotiable, (Id. pp. C2, 117). The object of this 
latter part of the rule Is manifest; for if the 
payment were made otherwise, the pur- 
chaser would be able to protect himself by 
pleading a failure of consideration. 
I Tt ia Tirtf snttiHpnt that a convevai 
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legal title Is made as security for an ante- 
fi'dfiit (l('l)t. Id. pp. 103, lOS. Neither judg- 
ment creditors nor assignees for creditors are 
bona fide purchasers within this rule. Id. 
pp. 10.0-108. 110. 

The fourth proposition Is, and it is a cor- 
ollary from the preceding one, that no prop- 
erty held by the bankrupt In trust shall 
pass by the register's assignment In bank- 
ruptcy to the assignee. This Is expressly 
stated by section 5053 of the Revised Stat- 
utes. Vide, also, Fisher v. Henderson, [Case 
No. 4.820;] Faxon v. Folvey, 110 Mass. 392. 
The authorities which might be cit'ed and 
books referred to in support of these various 
propositions are exceedingly numerous and 
entirely decisive. 

The fiftli proposition is, that an assign- 
ment in bankruptcy will not pass a trust es- 
tate, for the court will not presume that the 
trustee Intended to commit a breach of tinist 
Perry, Trusts, § 33G; Webster v. Cooper, 14 
How. [55 U. S.] 488; Hill, Trustees, marg. 
pp. 2G9, 030; Lounsbury v. Purdy, IS N. Y. 
r/20; Copeman v. Gallant, 1 P. Wms. 314; 
Finch V. Earl of Winchelsea, Id. 278; Bennet 
V. Davis, 2 P. Wms. 318; Scott v. Surman, 
AVIlles, 402; Carpenter v. Mamell, 3 Bos. & 
P. 40; Winch v. Keeley, 1 Term R. 619; 
Dangerfleld v. Thomas, 9 Adol. & E. 292; 
Kip V. Bank of Xew York, 10 Johns. 63; 
Blin V. Pierce, 20 Vt. 25; Ontario Bank v. 
Mumford, 2 Barb. Ch. 590; Hynson v. Bur- 
Um, 5 Pike, 49G; Price v. Ralston, 2 Dall. 
[2 U. S.j GO; Kennedy v. Strong, 10 Johns. 
289; Clarke v. MInot, 4 Mete. [Mass.] 346. 1 
will now state my conclusions on the fore- 
going facts and law. 

The title of George W. Anderson in the 
home farm was in ti'ust for his wife. That 
title being held In trust did not pass to An- 
derson's assignee in bankruptcy, but re- 
mained In him for the benefit of his wife, 
none but a life interest In the property at- 
taching to himself. None but this life estate 
■can be subject to the judgment liens against 
Anderson. The agreement of Mrs. Ander- 
son, signed and acknowledged the 20th De- 
■cember, 1872, was made so unwillingly and 
under such moral duress that a court of eq- 
uity ought to set it aside; the more as the 
acknowledgment of It was made before a 
notary who was of coimsel for her adversa- 
ries and thereby morally disqualified from 
taking It. As the proceedings in the circuit 
court of Montgomery county were coram non 
judice, the decree of that court carrying the 
«.greement Into execution was a nullity; 
nothing but the agreement Itself can be con- 
sidered In the case. 

T liave had no difficulty In arriving at the 
facts of the case or at the law and the rights 
of parties arising from those facts. 

But I have some difficulty in deciding 
what to do with the agreement signed 20th 
December, 1872, by Mrs. Anderson, in the 
liresent condition of the pleadings here. But 
-<itie of the creditors who through their at- 



torney were parties to that agreement Is 
before the court, viz., J. A. Welsh, adminis- 
trator, d. b. n., of James B. Kent. It is com- 
petent for me to dismiss his petition; but 
it Is not competent for me at this time to ad- 
judicate upon that agreement in a manner to 
bind the other creditors of George W. An- 
derson who were through their attorney par- 
ties to the agreement but are not before the 
court I have no doubt of the jurisdiction of 
the couurt to make all these creditors parties 
defendant to the petition brought volunta- 
rily here by Mr^ Anderson for the purpose 
of setting aside that agreement; for it is 
competent for the court under the first sec- 
tion of the bankruptcy act "to adjust the 
conflicting interest of all parties" asserting 
claims upon the estate of the bankrupt, and 
if all the creditors who were parties to Lho 
agreement of 20th December, 1872, were be- 
fore the court by personal notice and sum- 
mons as defendants to Mrs. Anderson's pe- 
tition, I should not hesitate to pass upon that 
agreement, and, upon the present proofs In 
the case, to set it aside. 

The most I could do now would be to dis- 
miss the petition of J. A. Welsh, administra- 
tor, etc., and declare that George W. Ander- 
son brought into this court as assets no oth- 
er estate in the home farm In question than 
an estate for life, and leaving open the ques- 
tion how far Mrs. Anderson's joining In the 
agreement of 20th December, 1872, affected 
her title in the home farm, until all parties 
In Interest shall be before the com*L 



Case No. 352. 

In re ANDERSON. 

[2 N. B. R. 537, (Quarto, 166.)] 

District Court, D. North Carolina. 

Bankruptoy— Costs— Poor Debtor's Oath. 

{Rule 30 in bankruptcy proyides that, where 
the debtor "makes proof to the satisfaction of 
the court" that he is unable to pay the costs 
prescribed by the act and rules, the judge may, 
in his discretion, direct that the costs shall be 
Ijimjed to the amount required to be deposited. 
Hetdt that such an order will not be made upon 
the mere affidavit of the debtor that he is un- 
able to pay the costs, as that is merely a state- 
ment of opinion, which may not be justified by 
the facts.} 

[In bankruptcy. The bankrupt alleges that 
he has filed his petition, and has deposited 
$50, as required by law; makes affidavit as 
to his inability to pay the costs prescribed 
by the bankrupt act and the general orders 
in bankruptcy, exceeding the sum deposited; 
and prays that an order may be made by the 
court directing that the fees and costs should 
not exceed said sum.] 

John W. Hinsdale, for bankrupt 

BROOKS, District Judge. This Is a peti- 
tion at the instance of David Anderson, filed 
the 28th December, 18C8, who alleges that he 
has filed his petition In bankruptcy, that be 
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has deposited fifty dollars as required by 
law, and makes oath that he is unable to -pay 
the costs prescribed by the bankrupt act 
and the general orders in bankruptcy, ex- 
ceeding said sum deposited. 

The language of that part of Rule 30 which 
relates to this subject, is as follows: "In 
eases where the debtor has no means, and 
makes proof to the satisfaction of the court 
that he is unable to pay the costs pre- 
scribed by the act and these orders, the 
judge, in his discretion, may direct that the 
fees and costs therein shalLnot exceed the 
sum required to be depceited." 

The petitioner rests his application for the 
order he asks, upon his declaration alone, 
made under oath, that he is unable to pay 
more than tlie sum deposited. I do not re- 
gard his Inability sufficiently shown In this 
ease. There are some laws so formed as to 
require a judicial officer to do certain official 
acts upon certain prescribed oath or oaths 
being made before him, as in. our attach- 
ment laws. If the party applying shall make 
the oaths required, and execute the bonds, 
there is no discretion left with the judge, 
justice, or derk; they must issue the at- 
tachment demanded. I might refer to other 
acts of our assembly of a similar character. 
There Is a marked difference in the effect of 
the language used in these acts and that 
quoted above from Rule 30 in bankruptcy. 
In the former, the officer to whom applica- 
tion is made must act, he must grant the 
process when the prescribed oaths are made; 
there is no discretion: and in the latter, the 
oath of the petitioner may be considered 
\vith, or without, the affidavits of other per- 
sons to aid the judge hi exercising a sound 
discretion. 

The court Is to presume every petitioner 
able to pay the lawful costs in a proceeding 
in bankruptcy, until he who may allege Ina- 
bility to pay such costs "shall make proof 
to the satisfaction of the court" Now, the 
petitioner swears that he is unable to pay 
any additional costs, and I grant that the pe- 
titioner may honestly believe this to be 
true, yet, if I knew his situation and cir- 
cumstances fully, I might entertain a con- 
trary opinion. There are those who would, 
and. Indeed, do often dedare their inability 
to pay a debt, and such are sometimes doubt- 
less honest in the opinion so expressed; and 
yet I would as honestly differ with them 
upon the question of their abiUty: such 
might believe that it was of the highest ne- 
cessity to support a style of living or even 
exti-avagance, which I would regard In no 
way necessary or proper In one involved In 
debt. In this case were I to grant the prayer 
of the petitioner, I would do so only upon the 
opinion of the petitioner, without any state- 
ment even made by him from which I am 
able to determine whether his opinion is cor- 
rect or otherwise. The prayer of the peti- 
tioner is refused. Let this be certified to the 
petitioner. 



[1 Fed. Cas. page 838] 
Case No. 853. 

ANDERSON'S CASE. 

[2 Cranch, C. 0. 24a? 

Circuit Court, D. Columbia. May Term, 1821. 

INSOLVENOT— Discharge— Arrest fob Prior 
Debt. 

A debtor, discharged undor the insolvent 
act, cannot be arrested for a debt contracted 
before his discharge, although not payable till 
after his discharge. 

James Anderson, who had been discharged 
under the act of congress, for the relief of 
insolvent debtors within the District of Co- 
lumbia, was arrested for a. debt contracted 
before his discharge, but payable after his 

On motion of his counsel, Mr. Fendall. 
THE COURT ordered him to be discharged 
from the arrest, upon entering his appear- 
ance without bail. 



Case No. 354. 

ANDERSON v. BANK. 

[Chase, 535.? 

Circuit Court, D. North Carolina. June Term, 

1S69. 

Princjpai. and Agent — Relation- — Effect of 
Civil War— Liability of Agent— Taking Cox- 
federate Cdjrkenct— Pleading. 
1 The late civil war did not revoke an agency 

in the southern states, established before the 

war, by a citizen of one of the northern states. 

but such an agent was bound to act with due 

care and diligence. 
[See Botts & Darnall v. Crenshaw, Case No. 

1,690.] 
[See note at end of case.] 

2. The receipt of Confederate treasury notes 
in payment of a debt due to a citizen adhermg 
to the national government was not the exer- 
cise of such diligence. „ ^ .,„„ 

[See Fretz v. Stover, 22 Wall. (89 U. S.) 198; 
Taylor v. Thomas, Id. 479.] 

3. Such receipt did not discharge the debtor 
from his debt, though paid in form, and the 
notes delivered to him aa paid by the agent, 
were not paid in fact. „ . ^„„ 

[See Fretz v. Stover, 22 Wall. (89 U. S.) 19S; 

Taylor v. Thomas, Id. 479.] 
[See note at end of case.] 

4. Nothiui? could discharge him except ratifi- 
cation of the acts of the agent or voluntary re- 
lease by the creditor, or actual payment m law- 
ful money. 

[See Pretz v. Stover. 22 Wall. (89 U. S.) 198; 
Taylor v. Thjamas, Id. 479.] 

5. The agent can not be sued along with the 
debtor for the amount of the debt, without an 
averment of the insolvency of the uebtor. 

6. But this having been done, the plaintiff 
may either amend his bill and charge the in- 
solvency of the principal, or he mtty, under the 
circumstances, take a decree against the agent 
for the value of the Confederate currency paid 



^[Reported by Hon. William Cranch, Chief 
Judge.] 
^[lieported by Bradley T. Johnson. Esq., and 
' here repriuted by permission.] 
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by the debtor, and a further decree against the 
debtor for what would then remain due after 
crediting this on the debt. 

7. If the plaintiff is not content wUh such a 
decree, he may amend his bill by alleginK the 
insolvency of Harris and loss of his debt 
through the unauthorized action of the bank. 

In equity. Anderson lived in Kentucky 
and employed Young, also a citizen of that 
state, to sell mules for him in North Caro- 
lina. In August, 18G0, Young as his agent 
sold mules to Harris in North Carolina, and 
took the notes of Harris for the purchase- 
money, payable to Anderson in January, 
1861. Immediately after receiving the notes, 
Young deposited them in the Bank of Cape 
Fear at Raleigh, North Carolina, for collec- 
tion, having first endorsed them for Ander- 
son, as his agent, to Jones, cashier of the 
bank. 

Harris did not pay the notes when they 
became due, but on January 22, 1861, paid 
part of one of them, which, amount the bank 
remitted to Anderson by mail, less commis- 
sions and exchange. On February 22, IHOl, 
Harris made another payment on account, 
which amount the bank likewise remitted 
by mail to Anderson, less commissions and 
exchange. In November, 1862, Harris paid 
to the bank the balance due on the notes, 
with interest to the date of payment in 
('on federate treasury notes, and received 
from the bank his two notes to Andersou. 

The currency so received was placed by 
th,e bank to the credit of Anderson on spe- 
cial deposit, and subsequently invested by 
It in Confederate seven per cent, bonds, 
which bonds were placed in a package, 
among the special deposits of the bank 
marked, "Jno. Jay Anderson, Side View, 
Montgomery County, Kentucky." During 
the faU of 1862 Young was in Ilaleign, and 
went with Harris to the Bank of Cape Fear, 
where Harris paid the notes in Confederate 
currency to Jones in the presence of Young. 
Whereupon Yoimg demanded the amount so 
paid of Jones, who declined to deliver it to 
him on the ground that b.e had no authority 
from Anderson to collect it. Young claim- 
ed to have authority from the fact that 
Harris had given him the notes as agent for 
Anderson, and that he as such agent had 
endorsed and delivered them to Jones for 
collection. 

As soon as the war terminated, and com- 
munication between Kentucky and North 
Carolina was restored, Anderson repudiated 
the action of the bank in securing Confed- 
erate currency for his notes, and filed his 
bill in equity against Harris and the bank, 
charging that the notes never had been paid; 
that they had been delivered to Harris with- 
out authority by collusion between the bank 
and Harris to defraud him. 

The respondents put In separate answers. 
The bank admitted the reception of the notes 
for collection. Stated that it had remit- 
ted to Anderson all collections as long as it 



was possible to do so, and that in receiving 
payment of the notes in Confederate cur- 
rency, it had acted with due care and dili- 
gence in protecting Anderson's interest, ex- 
ercising the same discretion as was used by 
the best business men in the commimity 
in the transaction of their own business, 
and just as much as had been at that timfi 
exercised by prudent executors, guardians, 
and other fiduciaries, and denied the charge 
of collusion. Harris, in his answer, admit- 
ted the main facts as charged, denied collu- 
sion, and claimed that Young as agent of An- 
derson had ratified his payment to the 
bank. 

Young testified that on his visit to Raleigh 
In 1862, he was no longer agent of Ander- 
son, that relation having terminated tb.e 
year before. 

PhUlips & Buttle, for complainant 
Rogers & Bachelor, for the bank. 
B. G. Haywood, for Harris. 

CHASE, CirciUt Justice. This Is a suit In 
equity by the plaintiff, a citizen of Kentucky, 
against the defendants, who are citizens of 
North Carolina. The substance of the case 
is that Anderson having sold some mules to 
3aarrls, received his bonds for the price, and 
deposited them in the Bank of Cape Fear 
for collection, late in 1860, or early in 1861. 
Subsequently, the bank received partial pay- 
ments, which were remitted to Anderson. 
The civil war broke out soon afterward, and 
there were no further payments until Novem- 
ber, 1862, when the balance on the first bond 
was paid. The second bond of $450, and 
interest, were paid in full early in 1863; 
These payments were made In Confederate 
notes, and the bonds were surrendered to 
Harris. 

The bill charges that there was coUusIod 
between the bank and Harris In this at- 
tempt to satis^ the bonds by payment in 
Confederate currency, and prays that the 
defendant may be compelled to satisfy the 
debt dpe from Harris. The bill does not 
allege that Harris is insolvent, and the 
charge of collusion is draiied by the answer, 
and not supported by proof. 

There is no doubt that the bank was con- 
stituted his agent for collection by the plain- 
tiff, and It is not denied that Its duties as 
such were faithfully fulfilled until after the 
commencement of the civil war. The agency 
of the bank was not terminated by the break- 
ing out of hostilities. The bank might, in- 
deed, have dedined to act further under its 
agency, and might have retained the bonds 
for delivery to the plaintiff, but if it acted 
at all, it was bound to act with care and 
diligence. In our opinion, the receipt of Con- 
federate notes, in payment of a debt due to 
a citizen of a state adhering to the national 
government, was not the exercise of such 
diligence. Such receipt, -however, did. not 
discharge the debtor from his debt. Ti^Q 
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bonds, though paid in form and delivered to 
him as paid by the agent, were not paid 
in fact He still remained liable for the 
full amount of the debt. Nothing could dis- 
charge him except ratification of the acts 
of the agent, or voluntary release by the 
creditor, or actual payment in. lawful money. 
No discharge, such as is here described, is 
alleged. The evidence is that the creditor 
disavowed the unauthorized acts of the agent 
and insisted on payment in full. But he 
can not recover damages for consequential 
loss without proof of such loss. If the debt- 
or is not discharged, and is able to pay the 
debt, and no loss has arisen to the creditor 
from the acts of the bank, it is difficult to 
see how the creditor can establish any right 
as against that corporation. Rights and 
remedies as between the banli and the debt- 
or are matters between them, and not be- 
tween the bank and the creditor, unless loss 
has arisen to the creditor. But the bill con- 
tains no allegation of the insolvency of the 
debtor or of other loss. In the present state 
of the pleadings, therefore, the particular 
relief prayed for in the bill can not be 
granted. 

But since the bank is undoubtedly liable to 
the debtor for the value of the Ckmfederate 
notes received from him, and the debtor re- 
mains liable to the creditor for the full 
amount of the bonds, we think that, to 
avoid multiplici^ and circuity of action, un- 
der the general prayer for relief, and upon 
the whole case, a decree may be made for 
the payment by the bank to the plaintifiC 
of the amount due to Harris, and against 
Harris for the balance remaining due after 
crediting that amount upon the bonds. If 
the plaintiff is not content with such a de- 
cree, his bill, in its present form, must be 
dismissed; but if he chooses, he may amend 
by alleging the insolvency of Harris, and 
loss of his debt through the unauthorized 
action of the bank. Emerson v. Mallett, 
ThiL Eq. 236; State v. Mebane, 63 N. C. 
315; "Liability of Guardian," see Confed- 
er.ate Notes. 

[NOTE. The one exception to the rule that 
war suspends all commercial intercourse be- 
tween the citizens of two belligerent states is 
that of allowing the payment of debts to an 
agent of an alien enemy, where such agent re- 
sides in the same state with the debtor. But, 
said Mr. Justice Bradley, in Insurance Co. v. 
Davis. 95 U. S. 42.5, ''this indulgence is subject 
to restrictions. In the first place, it must not be 
done with the view of transmitting the funds 
to the principal during the continuance of the 
war, though, if so transmitted without the 
debtor's connivance, he will not be responsible 
for it. * * • In the next place, in order to 
the subsistence of the agency during the war, it 
must have the assent of the parties thereto. 
* * * It is not enough that there was an 
agency prior to the war. It would be contrary 
to reason that a man without his consent should 
continue to l>e bound by the acts of one whose 
relations to him have undergone such a funda- 
mental alteration as that produced by a war 
between the two countries, to which they re- 
spectively l)elong."] 



Case Xo. 855. 

ANDERSON v. BROWN et a!. 

[N. Y. Daily T. Oct. 25, i851.J 

District C!ourt, S. D. New York. 1851. 

Compromise — Payment— Negotiable Papeb. 

[A draft given in compromise of a suit, and 
thereafter protested for nonpayment, is not a 
payment of the claim, and the original suit may 
proceed as if no settlement had taken place.] 

[m admiralty. Libel for a marine tort by 
Moses Anderson against William H. Browu 
and Nathaniel Jarvis, owners of the steam- 
ship Pacific A settlement was heretofore 
had. Heard on motion by libelant to proc'eed 
with the suit, and to add one Lowry as a 
party respondent Granted.] 

Before JDDSON, District Judge. 

This action was commenced by the libel- 
ants for $5,000 damages for a marine tort 
against the defendants, as owners of the 
steamship Pacific. Process of citation was 
issued, and both defendants were served. 
After service a settlement of the suit was 
made by paying the libelants a draft for 
$750. After the draft became due, It was 
protested for nonpayment. A motion was 
now made by the libelant to proceed with the 
suit, and add another party, a Mr. Lowry, as 
defendant, and for an order to hold all the 
defendants to bail. Mr. D. W. Mahon, Jr., 
was heard for the libelant in support of the 
motion, and Mr. T. J. Brady, for the defend- 
ants, in opposition, who relied on rule 25 of 
the supreme court of United States. After 
considerable discussion, the judge decided in 
favor of the libelant, granting the amend- 
ment prayed for, and allowing the suit to 
proceed as if no settlement had taken place, 
and ordering the defendants to be held to 
ball on $1,200; thus deciding that a draft is 
no payment unless paid. 



ANDERSON, (DAVIS v.) 
[See Davis v. Anderson, Case No- 3,623.] 

ANDERSON, (GARDNER v.) 
[See Gardner v, Anderson, Case No. 5,220.] 



Case No. 366. 

ANDERSON et al. v. GERDING. 

[3 Woods, 487.]^ 

Circuit Court, S. D. Georgia. Oct., 1879. 

Removal op Causes— Juiiisdictional Amoukt — 
Estoppel to Raise Objections — Res Judicata. 

1. Three suits were brought in a state court by 
the same plaintiffs, citizens of one state, against 

'[Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission,] 
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the same defendant, a citizen of another stat", 
on three promissory notes of the latter, nil 
Riven for parts of the same consideration, ami 
each for less than five hundred dollars, and the 
same defense existed to and was pleaded against 
nil of the notes. Held, that a verdict and judg- 
ment in one of the suits would constitute an es- 
toppel, and be decisive of the others, and, 

2, That, therefore, the matter in dispute. In 
€ach one of said suits, exceeded the sum or 
value of five hundred dollars, and that any one 
or all of said suits might be removed to the 
federal court under the act of March 3, 1875. 

At law. This was a petition for tbe writ 
of certiorari filed by defendant Gerdlnjr, 
under section 7 of the act approved March 
3, 1875, entitled "An act to determine the 
Jurisdiction of circuit courts of the United 
States, and to regulate the removal of 
causes from state courts, and for other 
purposes," (IS Stat. 470.) The petition stat- 
ed, in substance, that Andei'son, Starr & 
Co., a firm all of whose members were cit- 
izens of the state of New York, on Febru- 
ary 25, 1879, brought against the petitioner 
Oerding, who was a citizen of the state of 
Georgia, three several suits in the superior- 
court of the county of Putnam, In the state 
of Georgia, on three several promissory 
notes, which purported to have been made 
by the firm of Gording & Co.,, of which firm 
the petitioner was the surviving partner, 
niul all payable to the order of the plaintiffs. 
Two of the notes, on which said suits were 
founded, were dated May 21, 1S7S, and were 
each for the payment of three hundred and 
nineteen dollars, and the third was dated 
July 25, 1878, and was for the payment of 
three hundred and twenty-four dollars. 
One of the notes fell due November 1, 1878, 
another December 1, 1878, and the third 
Docfuibor 25, 1878. 

Bi'fore the term of said state court In 
which said suits, or either of them, could be* 
llrst tried, Qerding filed In said court his p'etl- 
tion for the removal of said three suits to this 
court. His petition was accompanied by a 
sufficient bond as required by law. The pe- 
tition for removal filed In the state court, 
averred that the amount of money involved 
In said three suits exceeded, exclusive of 
costs, the sum of five hundred dollars; that 
all of said notes were made for the same 
<'onsidoration, and that whatever defenses 
tould or would be made to either of said 
suits, could and would be made to the oth- 
vYS, aud that all of said suits Involved but one 
controversy or matter in dispute. This pe- 
tition, therefore, prayed the state court to 
consolidate said three suits, if necessary, 
and for an order of the court directing the 
I'omoval of said suits to this court. The peti- 
tion for certiorari further alleged that the 
state court refused to comply with the 
prayer of the petition filed therein; refused 
to consolidate said causes, and refused to 
make an order for their removaL By an 
atnendment to his petition for certiorari, the 



petitioner alleged that at the September 
term, 1879, of the state, the petitioner 
amended his petition for the removal of said 
causes, and alleged that he had filed the 
same identical pleas and none other to each 
of said suits, and, therefore, there was but 
one controversy embraced in the three suits. 
The petition for certiorari further alleged 
that the state court, notwithstanding said 
amendment, and the offer by the petitioner 
of a new bond, still refused to make tht^ 
order for the removal of said causes to this 
court. The petition and amended petition 
prayed for the writ of certiorari directed to 
the state court, commanding it to make a re- 
turn of the record In said causes. The plain- 
tiff, in the original action, did not deny any 
of the facts alleged in the petition for re- 
moval, but he resisted the removal of the 
suits on the ground that in neither one of 
said suits did the sum sued for exceed the 
value of five hundred dolhirs, exclusive of 
costs. 

CUfford Anderson, W. A Reld, and W. B. 
Wingfield, for petitioner. 

George S. Thomas and W. F. Jenkins, 
contra. 

WOODS, Circuit Judge. The state court 
refused to consolidate the three causes 
brought against the defendant Gerding. The 
motion made for that purpose was addressed 
to the sound discretion of that com:t: Lewis 
V. Daniel, 45 Ga. 124. The action of the state 
court on the motion cannot, therefore, be re- 
viewed by this court The petition for cer- 
tiorari is, therefore, to be considered just as if 
the motion to consolidate had not been made, 
and the question is, are the causes, or either 
of them, removable under the act of March 
3, 1875. The plaintiffs and the d^endant 
are clti:sens of different states. The question 
then is, does each one of these suits involve 
u controversy where the matter In dispute 
exceeds the sum of five hundred dollars. 

In the case of Troy v. Evans, 97 U. S. 1, 
the supreme court held that, "prima facie 
the judgment against the defendant, in an 
action for money, is the measure of the juris- 
diction of the United States courts in his be- 
half. This prima facie case continues untU 
the contrary is shown, and If jurisdiction is 
invoked because of the collateral effect a 
judgment may have In another action, it 
must appear that the judgment conclusively 
settles the rights of the parties in a matter 
actually in dispute, the sum or value of 
which exceeds the required -amount." From 
this statement of the law, it follows that, as 
the matter in dispute in neither of these suits 
exceeds the sum or value of five bimdred 
dollars the cases cannot be removed, unless a 
judgment in one of the cases would conclu- 
sively settle the others. If the judgment in 
one does conclusively settle the controversy 
in the others, then the matter in dispute, in 
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elthi^r of the suits, may be said to exceed the 
sum of five hundred dollars. 

The petition for removal alleged that the 
three notes sued on were given for the same 
consideration; that the defense to all three 
of the notes was the same, and that the three 
suits involved but one controversy. It further 
appears, from the record, that the identical 
same pleas were filed by the defendant in 
each of the three suits— one of these pleas 
being nil debet. The question is, therefore, 
will a judgment in one of these suits be con- 
clusive in the othei-s. If it will, the amount 
in dispute will be sufficient to give this court 
jurisdiction, and authorize the removal of 
the cases, if otherwise, the cases cannot be 
removed. The rule of law upon this point 
is thus laid down by the supreme court in the 
case of Cromwell v. County of Sac, 94 U. S. 
351: "Where the second action between the 
same parties is upon a different claim or de- 
mand, the judgment in a prior action oper- 
ates as an estoppel only as to those matters 
in issue or points controverted, upon the 
determination of which the finding or verdict 
was rendered. In all cases, therefore, where 
it is sought to apply the estoppel of a judg- 
ment rendered upon one cause of action to 
matters arising upon a suit in a different 
cause of action, the inquiry must always 
be as to the point or questions actually liti- 
gated and determined in the original action, 
not what might have been thus litigated and 
determined. Only upon such matters is the 
judgment conclusive In another action." So 
in Stiuson v. Dousman, 20 How. [61 U. S.] 
461, it was held that though the suit be for 
less than the amount necessary to give the 
court jurisdiction, yet if it is connected with 
a claim to property, and the effect of the 
judgment would adjust the legal and equi- 
table claims of the parties thereto, and the 
value of the property exceeds two thousand 
dollars, jurisdiction will be maintained. See, 
also, Ralie v. Pope, 7 Ala. 161. 

Applying the rule thus laid down, if it ap- 
pears that the same identical defense is made 
In each of the cases, that the same questions 
are in issue in each, then a judgment in one 
case will be a bar to a judgment in the 
others, consequently the amount In dispute 
in each case is not the sum sued for in that 
particular case, but that sum and also the 
sums sued for in the other cases. For one 
trial and judgment would decide all the 
cases. The petition for certiorari avers, and 
the averment is not denied, that this state 
of facts does exist, that there is the same 
defense as to all the notes, and that the three 
suits involve but one controversy. In each 
of these suits, therefore, the amount sued for 
in all these suits is in dispute, and that 
amount exceeds five hundred dollars. This 
court, therefore, has jurisdiction over any 
one of the suits, and there is no reason why 
any one or all should not be removed. Let 
the writ of certiorari issue as prayed for. 



Case No. 357. 

ANDERSON et al. v. JACKSON et al. 

[2 Paine 426.]^ 

Circuit Court, Second Circuit.' 

CouETS — Record must Show Jurisdiction. 

To give the court jurisdiction, all the partlea 
must be capable of suing; and the record must 
sliow affirmatively that the court has jurisdic- 
tion. 

[At law. Ejectment by Jackson, on the 
demise of Bell and others, against Benjamin 
Anderson and others. Judgment for plain- 
tiffs. Defendants appeal. Reversed.] 

THOMPSON, Circuit Justice. The case i» 
put entirely upon the want of jurisdiction. 
James Jackson cannot be considered a party 
within the sense of the constitution and the 
act of congress. All the parties must be 
capable of suing. Some of the lessors are 
citizens of New York, or at least there is no- 
averment of citizenship; and it must appear 
upon the face of the record, affirmatively, 
that the coxirt has jurisdiction. 

The court gives no opinion upon the other 
points. Judgment reversed. 



Case No. 358. 

ANDERSON et al. v. JACKSONVILLE, P. & 

M. R. CO. et al. 

[2 Woods, 628.? 

Circuit Court. N. D. Florida. July, 1873. 

Equity Pleading — Parties — Origixal Bill- 
Consent Decree— Stat or Pkoceedings. 

1. Persons who are not parties to a suit can- 
not in general file a petition therein for a stay 
of proceediuRs, or any other cause. The rem- 
edy is by original bill. The exceptions noted. 

[Cited in Chester v. Life Ass'n of America, 
4 Fed. 4S9.] 

2. Persons belonsring to a class represented i^ 
the 'suit, such as mortgage creditors, represented 
by the trustees of the mortpage, are regarded as 
quasi parties, and may be heard on petition or 
motion. 

3 Parties who have withdrawn their answer, 
and consented to a decree cannot afterwards^ 
ask to have proceedings on the decree sus- 
pended. 

4. A consent decree was entered upon the ba- 
sis of a certain agreement between the parties, 
by which execution was to be susnended upon 
certain terms. These terms not being complied 
with, the execution may be enforced. 

5. Petition for a stay of proceedings on exe- 
cution by persons not parties to the suit, and 
by other persons who consented to the decree, 
upon condition that proceedings upon it should 
be suspended upon certain terms— which were 
not complied with — dismissed. 

[Cited in Chester v. Life Ass'n of America, 
4 Fed. 4 91.] 

"[Reported by Elijah Paine, Jr., in 2 Paine, 
which covers the period from 1827 to 1840> 
Date of this opinion not given.] 

'[Reversing an. unreported decree of the dis- 
trict court.] 

■[Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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[In equity. Hearing at chambers.] 

A- S. Sullivan, for petitioners. 
H. R. Jaclison, for complainants. 

BRADLEY, Circuit Justice. On the 2d day 
of July, 1873, a petition was presented to me 
at chambers in Washington, D. C, by Mr. 
Sullivan, on behalf of the state of Florida, 
the trustees of the internal improvement 
fund of the state of Florida, the Jadsson- 
ville, Pensacola & Mobile Railroad Co., and 
MUton S. littlefield, praying for a stay of 
the sale of the road and franchises of said 
company, advertised by tiie marshal to be 
made on the 7th of July inst, under the 
decree and decretal orders heretofore ren- 
dered In this suit. 

Mr. Jadkson, for the complainants, object- 
ed to the application, being heard, first, on 
the ground that a justice of the supreme 
court is prohibited by the 7th section of the 
"act to further the administration of justice^" 
approved June 1, 1872, from entertaining an 
application for an injunction or for a re- 
straining order out of his circuit; secondly, 
that the governor of the state, being made 
a defendant as one of the trustees of the 
Improvement fund ex officio, pleaded to the 
jurisdiction of the court on the ground that 
a suit would not lie in this court against a 
state, and on that plea the complainants vol- 
untarily dismissed the bill as to said govern- 
or, and in like manner dismissed the same 
as to the comptroller of the state— so that the 
state and the trustees of the Internal im- 
provement fund had expressly declined to 
be parties In The case, and had no standing 
to be heard therein; thirdly, if it should be 
decided to hear the application, the com- 
plainant desired to present affidavits to show 
that delay of the sale would be highly preju- 
dicial to the complainants and the public. 
T?ha first point of objection I overruled 
for the reasons already stated in the case 
of Searles v. Jadtsonville, P. & M. R, Co., [Case 
No. 12,586.] The second is of a more serious 
character. The objection, in substance, is 
this: that persons who are not parties to a 
suit, have no standing in court to enable 
them to file a petition in said suit If they 
have occasion to ask any relief in relation to 
the matters involved in said suit, or to the 
proceedings therdn, they must file an 
original bill. l?iis is undoubtedly the gen- 
eral rule. Strangers to a cause cannot be 
heard therein either by petition or motion, 
except in certain cases arising from neces- 
sity, as where the pleadings contain scandal 
against a stranger, or where a stranger pur- 
cliases the subject of litigation pending the 
suit, and the like. Daniell. Ch. Pr. 357, 1080; 
[Toosey V. Burchell,] Jac. 159; [Bozon v. 
BoUand,] 1 Russ. & M. 69. Creditors who 
are allowed to prove debts, and persons be- 
longing to a class on whose behalf a suit is 
brought, are regarded as quasi parties, and 
of course may have a standing in court. But 



in this case, the state of Florida and the 
trustees of the internal improvement fund, 
being strangers to -Qie suit, and not occupy- 
ing any such relation thereto at the present 
time as to entitle them to intervene, and 
therefore not being bound by what is de- 
creed or done in the suit, they cannot be re- 
ceived or heard on petition for a stay of pro- 
ceedings therein. It would be a source of 
great hardship if persons not parties were 
allowed thus to come in and interfere. I 
say nothing here of the expediency or Inex- 
pediency of proceeding In the cause without 
making the trustees of the internal improve- 
ment fund parties, and without invoking 
the intervention of the state; that is a mat- 
ter which more particularly concerns the 
plaintifits; and if any failure to make proper 
parties should be foimd to render the pro- 
ceedings of less value, they must abide the 
consequences. The only manner in which 
the state or the trustees can interfere with 
the proceedings is by original bill. The alle- 
gation that they intend to file such a bill 
is not sufficient. 

The other parties to the petition, namely, 
the Jacksonville, Pensacola & Mobile Rail- 
road Company and M. S. Littlefield, are par- 
ties to the suit, and to them the above objec- 
tion does not apply. They are capable of 
filing a petition in the cause, and if the case 
were a proper one for the Interference of 
the court, perhaps the petition might be 
amended by striking out the names of their 
copetitioners. But the case made by the pe- 
tition, and the admitted facts, are not suffi- 
cient, as it seems to me, to authorize an in- 
terference with the proceedings. The rail- 
road company and Littlefield cannot now ask 
for any alteration of the decree. They vir- 
tually consented to Its terms, and withdrew 
all defense which they had set up in the 
cause. They have applied for a rehearing, 
and it has been denied after full argument. 
The decree, as above said, was essentially 
a consent decree. It was made upon terms, 
and those terms were fully expressed In an 
agreement between the parties, dated the 
20th of December last By that agreement 
the complainants were to discontinue certain 
other suits— one in the state court of chan- 
cery in Jefferson county, Florida, in which a 
receiver had been appointed, and one in this 
court, sitting at Tallahassee— and were not 
to press execution on the decree If the de- 
fendants made the payments next referred 
to. The defendants were to pay ten thou- 
sand dollars within thirty days from the date 
of the agreement and ten thousand dollars 
every thirty days thereafter until the whole 
debt was paid and satisfied; and if default 
was made, the complainants were to wait 
ninety days after such default before making 
seizure and sale of the property. 

The defendants, the railroad company and 
Littlefield, if they have any ground at all for 
a stay of proceedings, must foimd it upon 
this agreement They allege that the com- 
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plainaats, through the marshal, are proceed- 
ing to a sale of the property against the 
equity of their agreement The facts seem 
to be that the complainants complied -with 
the agreement on their part, by discontinxiing 
the suits referred to; but that the defendants 
did not pay the first installment of ten thou- 
sand dollars until the 15th of February 
(whereas it should have been paid on the 19th 
of January), and hare not paid any of the 
other installments. The defendants say that 
the complainants consented to the delay of 
the first installment, not having themselves 
discontinued their suits immediately, and 
thereby having delayed the defendants in ob- 
taining possession of the property. The com- 
plainants admit that they accepted the first 
payment, but insist that they did not waive 
the payment of the succeeding installments. 
This is not controverted, and I do not see, 
therefore, what ground of equity the defend- 
ants have for staying the proceedings for 
sale. The second Installment was due on 
the 18th of February, and the others at suc- 
cessive intervals of thirty days thereafter, 
and none of them were paid. The ninety 
■days' indulgence which the complainants 
agreed to give expired on the 19th of May. 
The sale was advertised for the 7th of July. 
But the defendants do not even tender or 
offer to pay the installments which have 
fallen due. The petition is not based on any 
such ground as that of a desire or willingness 
to comply with the substance of the agree- 
ment It Is based rather on alleged equities 
of the state, and on the charge that the com- 
plainants have violated the agreement made 
on December 20th last. 

Being of opinion that the complainants, as 
against the said defendants, have a right to 
proceed with the execution and sale, and 
that the defendants have shown no good rea- 
son for restraining them, I must deny the 
application for injunction. 



ANDERSON, (McKBNZIB v.) 
(See McKenzie v. Anderson, Case No. 8,855.] 
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Case No. 369. 

ANDERSON v. MOB. 

[1 Abb. U. S. 299.]^ 

<31rcult Court, E. D. Michigan. June Term, 

18G9. 

Taxation or Costs— Witness Fees. 

1. The fact that the deposition of a witness 
lias been taken upon a dedimus potestatem, 
and is on file, forms no objection to the allow- 
ance of the travel fees of such witness, in the 

*rBeported by Benjamin Vaujihn Abbott, Esq., 
«nd here reprinted by permission.] 



taxation of costs, if he attended and was ex- 
amined in person. 

2. Under the fee bill of February 5, 18-^3. na 
well as under former laws, the successful party 
is entitled to tax travel fees of a witness who 
resides out of the state and more than one hun- 
dred miles from the place of trial, and who at- 
tends voluntarily, upon mere request. 

[Cited in U. S. v. Sanborn, 28 Fed. 303; The 
Vernon, 36 Fed. 116.] 

[3. Cited in Cahn v. Monroe, 29 Fed. 675, to 
the jwint tiat witness fees are taxable, al- 
though the witness was not sulipoenju-il, if his 
attendance was procured in good faith.] 

Question of taxation of costs. After the 
trial of this action, a question arose as to 
the amount to be allowed in the taxation of 
costs for the traveling fees of a witness,— 
Stafford. This witness resided in another 
district,— New York,— and more than one 
hundred ^iles from the place of trlaL He 
was not subpoenaed,^ but attended volun- 
tarily at the request of the plaintiffs. The 
defendant objected to the allowance of trav- 
eling fees of the witness from his residence 
to the place of trial, and for returning: Ist 
Because his testimony by deposition had 
been taken and filed in the case. 2ud. Be- 
cause the witness was not served with sub- 
poena. 3rd. Because the travel was from 
beyond the district, and more than one hun- 
dred miles from the place of trial. 

Alfred Russell, for plaintiffs. 
Charles L. Atterbury, for defendant 

WITHBY, District Judge. The first ob- 
jection is not allowable. If a witness is pres- 
ent at the trial his deposition ought not to 
be used. If the testimony was material, the 
party had a right to have the witness present 
before tlie court and jury, if his attendance 
could be procured. 

The second objection Is not well made, and 
that and the third will be considered togeth- 
er. If a witness resides In another stJite, 
and more than one hundred miles from the 
place of trial, a subpoena cannot be made ef- 
fective; its service will be useless; It will 
afford no groimd for an attachment Is a 
party, therefore, obliged to take out a com- 
mission to take his testimony? or if the per- 
sonal presence of the witness be deemed es- 
sential, and it can be procured, Is the party 
deprived of the benefit of the act of 1853, 
which allows witnesses' fees for each day's 
attendance in court, one dollar and fifty 
cents, and five cents per mile for traveling 
from his place of residence to said place of 
trial, and five cents per mile for returning? 
Both questions are answered in the nega- 
tive. No rule of court and no construction 
can properly be allowed to override the plain 
language and obvious Import of this enact- 
l ment Under the act of 1799, it was held 
that traveling fees were allowable from the 
residence of the witness, although without 
the stare, and more than one hundred miles 
from the place of trial. 8 Story, 84, [Whip- 
ple V. Cumberland Cotton Co.. Case No. 17,- 
515.] Before the passage of the act of 1853, 
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it was held,— 5 McLean, 241, [Dresklll v. Par- 
ish, Case No. 4,07G,]— under the act of 1709, 
that, if the witness "attended voluntarily, or 
without summons, his fees cannot be 
charged aprainst the losing party." This is 
but a literal rendering of the act of 1709, 
and, of course, it will bear the construction 
given It That enactment allowed compensa- 
tion "to witnesses summoned," and not, as 
in the act of 1853, "to witnesses for each 
day's attendance, &c.," without reference 
to whether the witness be "summoned" or 
not Clearly, under the act of 1853, a wit- 
ness who attends by procurement of a party 
because his testimony was deemed material, 
is entitled to the per diem of one dollar and 
fifty cents, and traveling fees from his place 
of residence, and for returning, provided he 
actually traveled so far to reach tiie court 
as it would be from his residence to the 
court The taxation made In this case is 
proper. 



ANDERSON v. MUTUAL LIFE INS. CO. 

[See Anderson v. St. I^uis Mut Life Ins. 
Co., Cose No. 362.3 



Case No. 860. 

ANDERSON v. NEW YORK & N. H. B. CO. 

[G Amer. Law Rev. 754.] 

Circuit Court D. Connecticut 1872. 

Hailkoad Companies— Ticket over Connectiko 
Line — Valujitt. 
[A railway from B. to TV., which, by agree- 
ment witli a connecting line, sells tickets over its 
own line with a coupon good for a passage over 
the connecting line from W. to N., cannot bind 
the connecting line by selling a similar ticket 
good for passage in the opposite direction, — 
from N. to W.] 

At law. The plaintiff, who sued for dam- 
ages for being put off the cars for want of a 
ticket claimed to have had a ticket pur- 
chased by him in Boston at the regular office 
in the Boston and Worcester R. R, depot 
as a through ticket for New Tork. It was 
proved that the Boston and Worcester R. R. 
Co. were authorized to sell through tickets 
from Boston to New York, with coupons 
headed "Boston to New York," the last of 
which was good for one trip over the defend- 
ants* railway; and that a reciprocal arrange- 
ment existed by which the defendants sold 
through tickets at New York for Boston, the 
coupons being headed "New York to Bos- 
ton.*' The plaintiff's Ueket was one of the 
latter description. The court (WOODRUFF, 
Circuit Judge, and SHIPMAN, District 
Judge) held that assuming that the ticket 
agent at Boston had sold this ticket as a 
ticket for New York, he so exceeded his au- 
thority that the defendants are not bound by 
his act and directed a verdict in their favor. 



ANDERSON. (RILEY v.) 
[See Riley v. Anderson, Case No. 11,835.] 



Case ]^o. 361. 

ANDERSON v. ROSS et al. . 

[2 Sawy. 01.]* 

District Court I>. California. Oct 24, 1871. 

Seamen — Pkotection by Master — Violence op 
Ofkiceks. 

1. It is as much the duty of the master to 
restrain the violence of his oflScers as to repress 
the insubordination of the men. If he fails to 
exert his authority with vigor and effect for the 
protection of the men, he will be held responsi- 
ble in damages. 

[Cited in White v. McDonough, Case No. 
17,552.] 

[2. Cited in The Guiding Star, 1 Fed. 349, to 
the point that actions for aggravated assault 
upon seamen should be in personam.] 

In admiralty. 

D. T. SuUivan, for libellant 
Milton Andros, for respondents. 

HOFFMAN, District Judge. My attention 
has been called, since the delivery of the 
opinion in the above case, [nowhere reported; 
opinion not now accessible,] to the fact that 
Mr. Marcy, Mrs. Ross, and the two boys, 
testify that they heard the master tell the 
men to stop fighting. I was, therefore, in 
error, in saying that the fact that the cap- 
tain interfered for the protection of the men 
rested upon his own unsupported testimony. 
In the light of this correction I have care- 
fully reconsidered the case, and have sought 
with some solicitude to free my mind from 
all bias arising from the fact that I had 
formed an opinion, based upon a partially 
mistaken view of the evidence. I do not de- 
ny that my confidence in the correctness of 
the conclusion heretofore reached, has been 
in some degree shaken, and yet, after re- 
flecting upon all the facts, I am unable to 
bring my mind to the conclusion that the 
captain did all that he should have done to- 
protect the man from the violence to which 
he was subjected. The law arms the mas- 
ter with absolute authority, but It charges 
him with corresponding responsibilities. He 
Is sustained with a high hand, in all meas- 
ures nec.essary to control disorder and en- 
force obedience from the crew. He has a 
similar authority and a like duty when It Is 
necessary to protect the crew from the 
brutality of officers. What he permits he is 
therefore justly considered to commit; and 
he permits that which he does not by a 
prompt and energetic exercise of his author- 
ity, prevent It is clear that a great part of 
the injuries received by the man were in- 
flicted after the master appeared on deck. 
The clothes of the latter were stained with 
blood when he returned to the cabin. It Is 
also evident that the assault by the second 
mate, which began near the corner of the 
after hatch-house, continued until the par- 
ties "worked over," as the master says, to 
the main rigging on the starboard side of 
the vessel. 



'[Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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The account given by Mr. Marcy, though 
he says he heard the captain tell them to 
stop 'fighting, does not seem to me to indi- 
cate that prompt and authoritative interpo- 
sition which the circumstances demanded. 
Mr. Marcy denies having struck the man 
Jiimsehf, or having spoken to him; I have 
with some hesitation accepted his statement. 
His narrative, however, bears some marks 
-of improbability. He says that after throw- 
ing the knife overboard, he remained on the 
port side of the ship (it would seem a calm 
■spectator of the struggle), some three or four 
minutes, when he heard the captain call. 
He immediately went to him and took hold 
■of the second mate, and the men were sepa- 
rated. 

Estimates of time under such circum- 
stances are of course imreliable. But it may 
be concluded that Mr. Marcy, by his own 
-showing, remained for an appreciable in- 
terval of time while the man was being 
beaten from the port comer of the hatch- 
house to the starboard main rigging, the mas- 
ter all the time vainly endeavoring to pro- 
tect him, and to obtain from the second 
mate any respect for his authority; and yet 
he never stirred until called on to assist the 
master. This seems to me improbable, es- 
pecially as we find Mr. Marcy, the moment 
the men were separated, starting with the 
second mate, in pursuit of Boss, whose only 
■offense was that he was looking on, pur- 
suing him into the forecastle with such 
-demonstrations of violent intentions as to 
induce the master to follow, and after some 
•occurrences, which are not disclosed, order 
them out of the forecastle. 

That the master, at some period, ordered 
the men to stop fighting, I do not doubt; 
but the question is, when did he do so, and 
with what vigor did he enforce the com- 
mand? Mr. Marcy Is the only one of re- 
spondent's witnesses who saw the whole oc- 
-currence, and I am constrained to say that 
I cannot find in his evidence sufficient 
ground for concluding in the face of so much 
■opposing testimony that the master dis- 
chai-ged his whole duty under the circum- 
stances. The fact that the master, so far as 
appears, in no way rebuked or reprimanded 
the second mate is not without significance. 
The latter had. In his presence, not only vio- 
lently assaulted a seaman, but had continued 
that assault and Inflicted serious injuries up- 
on him, in contempt of the master's orders 
and in defiance of his authority. And yet 
the master leaves the deck without a word 
•of rebuke or even remonstrance, and even 
without enjoining upon the second mate to 
abstain from further violence. The result 
•of this omission was that the assaults of the 
second mate were renewed almost as soon 
as the captain had re-entered the cabin, and 
were continued until the cries of distress of 
the man had again called the captain on 
deck, where he found the second mate with 
^ capstan bar in his hand. The master 



seems at once to have accepted the second 
mate's explanation, that "the man saw the 
bar in his hand, got scared and cried out" 
And yet, If the evidence of the man and of 
numerous witnesses is to be believed, he was 
struck by the second mate several times with 
the bar, and finally received some severe 
blows on the back of his head with some- 
thing the second mate had fetched from his 
room for the purpose. AU this woidd, I 
think, have been prevented had the master, 
when he retired to his cabin, given strict 
orders to the second mate not to lay hands 
on the man or in any way continue his as- 
saults. 

On the whole, I recur to my original con- 
clusion that the master, though he has not 
been guilty of any willful wrong, and is 
probably a just and humane man, has failed 
to exert his authority with the vigor and ef- 
fect which the law rectuired. I consider It of 
much importance that masters should feel 
it to be as much their duty to restrain the 
violence of the officers, as it is to repress the 
insubordination of the men, and that they 
will be held responsible if they fail to do 
their utmost to protect the men from the 
outrages on the part of the inferior officers, 
which have so often brought disgrace upon 
our mercantile marine. Motion for a rehear- 
ing denied. 



Case No. 362. 

ANDERSON et al. v. ST. LOUIS MUT. LIFE 
INS. CO. 

[1 Flip. 559;* 5 Amer. Law Rec. 140; 22 Int. 
Rev. Roc. 249; 5 ms. Law J. 605; 2 N. Y. 
Wkly. DijT. 458; 1 Mich. Lawy. 17: 3 Cent. 
Law J. 354; 1 Cin. Law Bui. 203; 5 Big- 
elow, Ins. Cas. 527.] 

Circuit Court. W. D. Tennessee. May 19, 1876. 

LiFB ImSUSANCE— POLTCT— C!ONDITIOX PRECEDENT 

— CooRSE OF Business — Remef against For- 

FEITOBE. 

1. A policy of life insurance provided that if 
the insured did not pay annually in advance 
the interest on any unpaid notes or loans to the 
company on account of premiums, the com- 
pany should not be liable for any part of the 
intjnrance, and the policy should cease and de- 
termine. Performance of this obli;?ation by the 
assured was a condition precedent, and no re- 
covery could be had without it. 

2. The assured had been in the habit of pay- 
ing this interest in cash, and for dividends 
earned the company credited him upon the 
principal of the notes outstanding; Held, that 
this course of business controlled the general 
principle of law, which requires payments upon 
notes to be credited first upon the interest, 
and then upon the principal, and that the policy 
would be forfeited, notwithstanding the divi- 
dends earned might exceed in amount the inter- 
eat due upon the outstanding notes. 

3. As.ninst a forfeiture of a life insurance 
policv, incurred by non-payment of premiums 
upon the day stipulated, equity will not relieve. 

In equity. Bill charged that on the 15th 
day of October, 1SG7, the defendant issued 

'[Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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to William 0. Anderson a policy of assur- 
ance for $10,000, the premiums being 5490 
per annum for life. It provided that, if 
two of said premiums shall be paid and de- 
fault be made in payment of after premiums, 
the default shall not operate as a forfeiture, 
but the amount insured shall be commuted 
to the sum of the annual premiums paid: 
But if the insured failed to pay as above, 
or to pay annually in advance the interest 
on any unpaid notes or loans, then the com- 
pany was not to be liable for any sum, but 
the policy was to cease. The policy contin- 
ued in force to the 15th of October, 1870. 
Bill further stated that some of the interest 
—a small amount — on unpaid notes was not 
paid in advance annually; probably thert 
was a failure to pay interest on one such 
note. The complainants did not know how 
this was. They insisted that the stipulation 
providing for payment of interest in advance 
was a penalty against which the court 
would relieve. Bill prayed for statement of 
the notes in defendant's possession and for 
an account of dividends that Anderson was 
entitled to since January 1, 1869; that the 
court would relieve against the forfeiture 
of the policy, and decree to complainants 
whatever amount might be justly due them. 
Demurrer was interposed, the grounds of 
which were, that, as the biU admitted the 
non-payment of certain interest in advance, 
when for that the policy provided a forfei- 
ture, all previous payments thereon, and all 
dividend credits accruing thereon, should 
likewise be forfeited; and consequently equi- 
ty would give no relief. 

W. M. Smith, for complainant 
Kortrccht, Croft & Scales, for defendant 

BROWN, District Judge. There are three 
questions in this case, which, though not 
raised separately upon the face of the de- 
murrer, are necessary to be determined 
in order that it may be properly dispos- 
ed of. lat— Under the policy in question, 
does the failure to pay the interest in ad- 
vance upon the premium notes debar tne 
plaintiff of a recovery, and work a forfeiture 
of the premiums already paid? 2d— Was 
the defendant bound to apply the dividends 
due the assured upon the interest upon the 
premium notes, instead of applying them up- 
on the principal, and thus save the policy 
from lapsing? 3d— Will a court of equity re- 
lieve against the forfeiture of a policy of 
Insurance incurred by reason of the non- 
payment of premiums? 

The first question must be answered in 
the affirmative. The second proviso of the 
policy is unequivocal, that "If the assured 
fail to pay annually In advance the interest 
on any unpaid notes or loans which maybe 
owing by the insured to the company on 
account of annual premiums, the company 
shall not be liable for the payment of tlie 
sum assured, or any part thereof, and this 



policy shall cease and determine." The fifth 
clause also provides that, "in every case 
where this policy shall cease or become null 
and void, all previous payments made there- 
on, and all dividend credits accruing there- 
from, shall be forfeited to the said company." 
Nothing could be plainer than this language. 
The prompt payment of premiums is the very 
essence of the contract of life instu-ancct. 
The company has a right to insist upon the 
performance of this covenant upon the day 
named, as a condition precedent to the con- 
tinued existence of the policy. So far, at 
least, the law is well settled. Bliss, Ins. 
253-274; May, Ins. 406; Robert v. New 
England Mut. Life Ins, C!o., 1 Disn. 355, 
2 Disn. 106; Want v. Blunt, 12 East, 183; 
Beadle v. Chenango Co. Mut Ins. Co., 3 
Hill, 101; Pitt V. Berkshh-e Life Ins. Co., 
100 Mass. 500; Baker v. Union Mut Life 
Ins. Co., 43 N. Y. 283; Phoenix Life Assm*. 
Co. V. Sheridan, 8 H. L, Cas. 745; Catoir v. 
American Life Ins. & Trust Co., 4 Vrooui, 
[33 N. J. Law,] 487. If It were otherwise, 
as it is optional with the assured to drop 
his policy at any time, the company could 
never know whether he intended to keep 
it alive or not Phoenix Life Assur. Co. 
V. Sheridan, 8 H. L. Cas. 745; Simpson v. 
Accidental Death Ins. Co., 2 C. B. (N. S.) 
257. If the company elects to accept a note, 
and insists upon its prompt payment, or up- 
on payment of interest in advance, it Is a 
proviso for the benefit of the assured, and 
the company has the same right to insist 
upon punctual payment Patch v. Phoenix 
Mut Life Ins. Co., 3 Bigelow, Cas. 780; 
WaU V. Home Ins. Co., 36 N. Y. 157; Wil- 
liams V. Republic Ins. Co., 19 Mich. 469; 
Pitt V. Berkshire I^ife Ins. Co., 100 Mass. 
500; Robert v. New England Mut. Life Ins. 
Co., 1 Disn. 355. Nor is there anything; 
harsh or oppressive in this requirement. 
The contract of insurance is one in which 
great risks are assumed by one party, and 
there is no injustice In requiring a pimctil- 
ious observance of its obligations on the part 
of the other. The company says in sub- 
stance to the assured: "Pay me $490 to- 
day, and if you die to-morrow, or at any 
tlrte during the year, I will pay your repre- 
sentatives $10,000; pay me the same sum 
annually, and this arrangement shall be con- 
tinued during your life, with the assurance 
that your representatives will receive the 
$10,000 upon your death, whenever it may 
happen. But if, on the other hand, you 
fail to make your annual payments, your 
heirs shall not only not receive the $10,- 
000, but you shall forfeit the amount already 
paid." I see nothing unfair or inequitable 
in this bargain, nor any reason why the com- 
pany should not insist upon an exact per- 
formance by the assured. The hardstdp, 
if any there is, is quite as likely to fall upon 
the one party as the other, with this differ- 
ence, however, that the contingency of loss 
by death is one the company cannot possibly 
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provide against, while the payment oC pre- 
miums is always within the power of the 
assured, and nothing but his own negligence 
will cause a lapse of his policy. The fact 
that in this case the annual interest to be 
paid was very small, works no change in 
the principle. Indeed, it renders perform- 
ance of his covenant on the part of the as- 
sm-ed so much the easier. 
. I fail to see why courts should apply to 
policies of Insurance rules of construction 
dii'forent from those applicable to ordinary 
instruments. If there is anything unjust in 
the proviso for the forfeiture, it is one 
which the legislature and not the 'courts are 
called upon to remedy. Something may be 
gained to justice by bending the law to the 
exigencies of an individual case; but more 
is lost by the bad precedent to the certainty 
of the law as a science. While a company 
which desires to Increase its patronage and 
stand well in public estimation, would not, 
as a matter of policy, habitually talie ad- 
vantage of accidental slips or omissions of 
its policy-holders, the law cannot distinguish 
between these cases and those where the 
assured elects deliberately to abandon his 
contract. In this case, however, there is 
nothing tending to show ai^ desire on the 
part of the assured to keep his policy alive 
after October 15, 1870. As observed by the 
court of appc-als of St Louis, In the case 
of Russum V. St. Louis Mut Life Ins. Co., 
[1 Mo. App. 228,1 the clause in the policy 
providing for commutation on failure to pay 
the annual premiums, and for a forfeiture 
on a failure to pay the interest, are not in- 
consistent "They can. both stand together, 
and we may give fuU effect to both. AH 
that is needed for this is for the insured 
to bring himself within the terms of both. 
The first is intended to save the forfeiture 
which generally would be incurred by the 
failure to pay the annual premium; to this 
extent it Is a privilege or advantage to the 
assured. The second proviso insists upon 
rigorous conditions in respect to what? Only 
of BO much of any unpaid premium as the 
assured, instead of paying in cash, takes the 
indulgence of only paying interest on at sis 
per cent If he does not wish to incur the 
hazard of a forfeiture on account of this 
part of the premium, his remedy Is easy. 
He can presently pay his note for the pre- 
mium, and without more, he has a paid-up 
non-forfeitable policg^ for a fixed portion of 
the sum contemplated by the instrument 
when originally issued. If he wished, in- 
stead of this, to take the chances of gain, 
he must at the same time incur the hazard 
of loss; and cannot complain if he be held 
to the terms of the contract he has delib- 
erately made." 

I am unable to concur In the opinion of 
the court of appeals of Kentucky, in the 
case of St Louis Mut. Ins. Co. v. Grigsby, 
^ Cent Law J. 123, that by commutation 
this became "a paid-up policy, except that 



the company had the right, should its af- 
fairs render it necessary and proper, to de- 
mand the payment in whole or In part of 
the note executed for the xmpald portion 
of the three annual premiums." The court 
in this case treat the unpaid notes as loans 
to the assured, and the "interest on these 
loans in no sense an annual premium due 
from the assured to the insurer." The ef- 
fect of the ruling is that the company has 
no remedy to enforce payment of notes, ex- 
cept to bring an ordinary action at law, to 
trust to dividends earned in a successful 
business to meet them, or to wait until the 
death of the assured and deduct them from 
the amount of his policy. If this be the 
law, then the assured, imder every policy 
issued by the company, after the payment of 
the two first annual premiums, may give 
no further attention to it, and the company 
be left to carry on its business, pay. its er 
penses. Its losses, its dividends and other 
outlays, simply from the interest of the cash 
moiety of the first two annual premiums. 
The opinion throws no light upon the prob- 
able amount of dividends which a company, 
conducted under these principles might be 
expected to pay. 

2d— Was the company bound to apply the 
dividends due the assured upon the interest 
instead of the principal of the premium 
notes, and thus save the policy from lapsing? 
The policy throws no light upon this point 
It contains no agreement for the payment 
of the dividends. The charter of the com- 
pany is not before the court, and we can 
look only to the allegations of the bill to 
answer the question. The bill avers that 
the defendant, being a mutual company, 
the assured, by virtue of his policy, became 
a member, and interested in its earnings 
and profits— was so considered and treated 
by defendant, and dividends were declared 
in his favor, and instead of being paid over 
to him in cash were credited on his annual 
premiums, as complainant supposes, and 
has no doubt, with the consent of the as- 
sured. From the bill and the exhibits the 
transaction appears to have been as follows: 
On the 15th of October, 1867, the policy was 
issued iq>on a payment of $245 in cash and 
a note tor $245, upon which interest was 
I)aid In advance. On October 15th, 186S, 
the assured made another cash payment of 
$245, gave anotlier note for the like amount, 
and paid in cash $20.40 * interest on the two 
notes for one year. No dividend was cred- 
ited to him at that time. On October 15th, 
1869, a statement was made as follows: 

Notes outstanding $400 00 

Less dividend declared Jan. 1, 1869. . 87 45 

Balance of outstanding note $402 5.'> 

Note portion of premium — due above 
date 245 00 



Total new note. 



$047 55 



»£22 Int. Kcv. Uec. 250. gives $20.40.] 
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Interest dne in cash on note $ 38 85 

Cash part of premium due above date 245 00 

Total cash required $283 85 

To this the receipt was appended. 

While the general rule is admitted with- 
out hesitation, that where money is paid 
upon a note the law will apply it first upon 
tlie Interest and then upon the principal, 
still, where the contract makes a different 
provision, or the course of business between 
the parties has established a different 
usage, I think the general rule must bend to 
this special agreement or custom. The policy 
makes no special provision for dividend 
credits, and its second proviso requires pay- 
ment annually in advance of interest upon 
unpaid notes. The course of business be- 
tween the parties, as evidenced by the ex- 
liibits, shows that the annual dividend which 
was credited to the assured was deducted 
from his notes outstanding October 15, 18G9, 
and not from the interest upon tJie new 
note, which was given at that date. This in- 
toi'est was paid In cash. This was done with 
the assent of the assured, wlio appears to 
have given a new note for $C47.55. All that 
the company could be required to do in 
crediting subsequent dividends was to apply 
tliem, as had been done before, upon the 
principal of the outstanding notes, and as 
the assured had paid his Interest In cash, 
I thinlv he must be held as assenting to this 
arrangement. A similar rule or custom was 
recognized as binding upon both parties In 
the case of Ohde v. The Northwestern Mut 
Ins. Co., 4 Ins. Law J. 702. If there Is any- 
thing in the regulations or prospectus of 
tlie company negativing the course of busi- 
ness evidenced by these exhibits, it should 
be set forth, and I think the bill demurrable 
upon that ground. 

3d— Has a court of equity power to relieve 
•igainst the forfeiture of a policy? In Story's 
Equity .Turispi*udence, (section 1314,) it Is 
said: "Whenever a penalty is inserted mere- 
ly to secure the performance or enjoyment 
of a collateral object, the latter Is considered 
as the principal intent of the instrument, 
and the penalty Is deemed only as acces- 
sory, and therefore as intended only to se- 
cure the due performance thereof, or the 
damage really incurred by the non-perform- 
ance. In. every such case the true test by 
which to ascertain whether relief can or 
can not be had in equity is, to consider 
whether compensation can be made or not." 
But In section 1323, It Is said: "The doc- 
trine seems now to be asserted In England that 
In all cases of forfeiture for the breach of 
any covenant other than a covenant to pay 
rent, no relief ought to be granted in equity, 
unless upon the ground of accident, mistake, 
fraud, or surprise, although the breach is 
capable of just compensation." Section 1325: 
"It is upon grounds somewhat similar, aided 
also by considerations of public policy and 
the necessity of a prompt performance in 
iFJED.CAS. — 64 
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order to accomplish public or corporate ob- 
jects, that courts of equity, In cases of the- 
non-compliance of the stockholders with the- 
terms of payment of their Installments of 
stock at the time prescribed, by which a 
forfeiture of their shares Is incurred imder 
the by-laws of the institution, have refused 
to interfere by granting relief against such 
forfeiture." In the Grigsby Case, already- 
cited, the court of appeals of Kentucky 
seemed to hold that equity would relieve- 
against a forfeiture Incurred by the non- 
payment of premiums; but I think this i& 
opposed by a great weight of authority, in- 
cluding that of the learned circuit judge of 
this circuit. In the case of Tait v. New York 
Life Ins. Co., [Case No. 13,726,] where the 
doctrine Is fully discussed, and the conclusion 
reached that equity has no power to afford 
relief. See, also, Robert v. New England 
JMut. I/ife Ins. Co., 1 Disn. 355; Mutual Bene- 
fit Life Ins. Co. v. French, 2 Cln. R. 321. 
As a further discussion of this point would 
be a mere reiteration of the opinion of the 
learned judge In the case above cited, nothing 
more will be added, except to say that this 
opinion is considered as an adjudication bind- 
ing upon this court. The demurrer to the 
bill is therefore sustained. 

NOTE, [from original report.! Judge Emmons, 
in Frazer v. St. Louis Mut, Life Ins. Co., [unreport- 
ed,] at Nashville, decided almost the same question 
raised here. It was there contended that the 
policy was a paid-up one. there being only a 
small amount of interest to be paid every year. 
The court held that the policy, by reason of 
the fnilnre to pay the stipulated interest, was 
not to be considered as forfeited, but as lapsed ; 
and as time was of the essence of the contract, 
the plaintiff could not recover. See, Also, cases 
of Seyms, Buck and Statham ajrainst the Insur- 
ance Companies, October Ternv 1876, S. C. U. S. 
[93 U. S. 24.] The court decide in these cases, 
in effect, that a failure to pay annual premiums 
durinsr war or peace, determines the policy, Ijut 
that its equitable value may be recovered. 



Case No. 863. 

ANDERSON et al. v. The SOLON^ 

[1 Crabbe, 17.]* 

District Court, E. D. Pennsylvania. May Ses^ 
sions, 1836. 

Seamen— Wages— Forfeiture— Seizure op Ves- 
sel BT Revenue Officers— Lien. 

1. A libel will be sustained, though the vesse? 
has made a second voyage since the cause of 
libel accrued, if, by her sudden departure, the- 
prosecution of the claim was previously pre- 
vented. 

2. "Where a vessel is seized by revenue offi- 
cers, the mariners discharged, the vessel sold 
by her owner during seizure, and afterwards 
liberated, the lien of the mariners for wages is 
not destroyed. 

[Cited in Carter v. The Morrisania, 3 Fed. 
925.] 

[See Swift v. The Frank and Willie, 45 Fed. 
488.] 

[See note at end of case.] 



'[Reported by William H. Crabbe, Esq.] 
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3. It is not such embezzlement as will forfeit 
fl mariner's wages, if he sells part of the cargo, 
by the direction of the mate, during the perma- 
nent absence of the master, in order to procure 
necessary proTisions for the vessel. 

In admiralty. This was a libel [by Thomas 
and Wolley Anderson against the sloop 
Solon, James Holt, master] for wages. The 
libellants shipped on board the sloop Solon, 
at Philadelphia, on the 21st September, 1835, 
to ply between that port and New York, 
at twelve dollars per month. In January, 
1836, the sloop sailed from New York for 
Philadelphia, but was obliged to go into 
harbor, on the coast of New Jersey, till the 
navigation of the Delaware should be open: it 
being then obstructed by ice. While in 
harbor, the captain left the sloop, taking her 
papers with him. During his absence, the 
provisions having become exhausted, the 
mate directed one of the libellants to sell 
a portion of the cargo, to procure food. Tlie 
sloop was subsequently seized, by the custom- 
house officers, for want of the papers which 
were in the captain's possession, he still be- 
ing absent. While under seizure, she was 
sold by her owner, and afterwards liberated. 
The new owner brought her to Philadelphia, 
when the libellants, who had been discharged 
at the time of the seizure, issued a sum- 
mons to her master, whidi could not be 
served, on account of her immediately sailing 
for New York. On her return to Philadel- 
phia, she was attached, in this suit, on the 
14th April, 1836. The libellants claimed full 
wages, from the date of their shipping to 
their discharge at the time of seizure. 

On the 13th May, 1836, the case came on 
for hearing, before Judge HOPKINSON. It 
was argued by Grinnell for the libellants, 
and by Bulkley for the respondent. 

Bulkley for respondent. 

The misfortunes of the vessel prevented 
the payment of wages; the seamen's Ten wr.s 
destroyed by the sale under seizure, as weU 
as by her having made a second voyage be- 
fore she was libelled; and the llbellant, 
Thomas Anderson, had forfeited his wages 
by embezzlement of the cargo. 

Grinnell, in reply. 

If there are no provisions on board, the 
seamen may leave the vessel, and it will not 
be desertion followed by forfeiture of wages. 
The sloop was seized for the master's mis- 
conduct, and the voyage broken up by no 
act of the mariners. The libellant, Thomas 
Anderson, was not liable as for embezzle- 
ment, because he received the goods sold 
from an agent of the owner— the mate; and, 
also, because they were sold to procure nec- 
essary provisions. The sale of the vessel did 
not destroy the libellant's lien for wages. 
Abb. Shipp. ISl. Process was issued the 
first time she came to the port where the 
libellants shipped. See Blaine v. The Charles 
Carter, 4 Cranch, [8 U. S.] 328. 



On the 20th May, 1836, HOPKINSON, Dis- 
trict Judge, decreed, in favor of the libellants 
for the full amount of wages claimed, and 
costs. 

[NOTE. A vessel bound from Baltimore to 
the northwest coast of America stopped on the 
coast of Chili, pursuant to sealed instructions 
from the owners, for the purpose of engaging in 
illicit trade. She was seized, and, with her 
cargo, sold by the government, and the officers 
and crew imprisoned, some of them for nearly 
four years. Finally they were released, and 
returned to the United States, and the proceeds 
of the sale of the vessel and cargo deposited to 
the credit of its owners. The court, by Mr. 
Justice Story, held that the seamen, havmg 
had no knowledge of the illicit trade intended, 
were entitled to a lien on the proceeds of the 
sale for their wages lErom the time of their de- 
parture till their return to the United States, 
notwithstanding the seizure and sale of the 
ship and consequent discontinuance of the voy- 
age. Sheppard v. Taylor, 5 Pet. (30 U. S.) 
675.] 

ANDERSON, (STEWART v.) 
[See Stewart v. Anderson, Case No. 13,421.] 



Case No. 364. 

ANDERSON v. STRASSBURGBR et al. 

[6 Ben. 372.]^ 

District Court, S. D. New York. Feb., 1873. 

Fkaudulekt Prefkrexce — Goods Taken under 
Levy— Market Value— Sheriff's Sale. 

S. & P. recovered judgment against O., on 
which execution was issued, and the sheriff 
levied on his stock of goods. The next day, O. 
filed a voluntary petition in bankruptcy. A. 
was appointed assignee in bankruptcy. An in- 
junction was issued restraining the sheriff from 
selling under the levy. This injunction was 
afterwards modified so as to allow the sheriff 
to sell and hold the proceeds in place ofl the 
goods. This was done, and at tne sale, A. 
bought in the goods for the creditors, at $2,650. 
He then brought suit against S. & P. to recover 
the goods or their value. He testified that the 
creditors had the option of taking the goods at 
the $2,650, but did not take them, and he 
took them himself; and that he thought that 
competent parties would appraise the goods at 
$0,800. It appeared that S. & P., at the time 
of the entry of the judgment, knew O, to be a 
bankrupt: Held, That A. was entitled to re- 
cover the goods or their value, and that the or- 
der modifying the injunction afforded S. & P. 
no defence; That they were liable, however, 
only for the $2,650, which the goods brought at 
the sheriff's sale. 

In equity. This was a bill in equity filed 
by the plaintiff, [William Anderson,] as as- 
signee in bankruptcy of Frederick Orde- 
raann, [against Oscar Strassburger and 
George F. PfeiflferJ The bill alleged the 
voluntary bankruptcy of Ordemann, on peti- 
tion filed on November 1st, 1871, and the 
appointment of the plaintiff as his assignee 
on February 6th, 1872. It further alleged 
that the defendants, on October 31st, 1S71, 
recovered a judgment against Ordemann; 
that Ordemann on that day suffered his 



^[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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stock in trade to be taken on legal process, 
viz., on an execution on said judgment; and 
that the defendants took the property to ob- 
tain a preference, and with knowledge that 
Oi'demann was insolvent, and intended to 
give them a preference in fraud of the act. 
The bill prayed for a recovery of the goods 
or their value. In the bankruptcy proceed- 
ings, an injunction had been issued restrain- 
ing the defendants fi-om interfering with the 
property of Ordemann, which injunction 
v'as, on motion, modified so as to p*>rmit 
the sheriff to sell the goods on which he had 
levied, "and convert the same Into money, 
and hold the proceeds in place and stead of 
the goods themselves, subject to the further 
order of the court;" and they were sold ac- 
cordingly. The defendants answered, deny- 
ing the allegations of the bill as to fraud or 
preference and the insolvency of Ordemann. 

T. M. North, for plaintiff. 
O. Wehle, for defendants. 

BLATOHPQRD, District Judge. Under 
the recent decisions of the supreme court of 
the United States in the case of Buchanan 
V. Smith, 16 WaU. [83 U. S.] 277. and of the 
circuit court for this district in the case of 
Mayer v. Hermann, [Case No. 9,344,] the 
right of plaintiff to recover, on the facts in 
this case, :s clear. 

The order made by the bankruptcy court 
on the 11th of December, 1871, only modified 
the injunction *'so as to permit the sheriff 
to sell" the goods levied on, and convert 
them iuto money, and hold the proceeds of 
sale in place of the goods, subject to the fur- 
ther order of the bankruptcy court It left 
the defendants at liberty to have a sale if 
they chose to take the risk. If they should 
sell, the proceeds of sale would stand in 
place of the goods. But the plaintiff is en- 
titled to recover the goods or their value, at 
his option. He asks for their vahie. He 
does not ask for the goods, and he is not 
compelled to take the proceeds, which are 
merely a substitute for the goods, If such 
proceeds are not the full value. 

But, on the evidence, I think the value of 
the goods cannot be fixed at a higher sum 
than the $2.G50 they brought on the sale. 
The plaintiff, who was not, at that time, as- 
signee of the bankrupt, but was one of a 
firm who were creditors, bought in the goods 
at the sale for §2,050, acting for the credit- 
ors generally. He says that other creditors 
for whom he acted had the privilege of tak- 
ing the stock by paying the $2,650, but they 
did not, and then he took it to himself at 
that price. Yet he fixes its value at $6,800, 
by saying that that is "the price at which it 
would be appraised by competent parties, 
under partition or division, or In anticipa- 
tion of a forced sale." That is his definition 
of "market value." Yet he says that In all 
the transaction his desire was "to prevent 
sacrifice," and to have the stock "bring near 



Its value," and he considered he was acting 
by direction of the creditors, so as to get for 
them "the largest possible percentage on 
their claims." Charged as he was with this 
trust, the presumption is that he discharged 
It properly, and, therefore, that he obtained 
full value for the goods he bid in, when he 
took them at $2,650. It cannot be that their 
fair market value was $6,800, and yet that 
he could get no more than $2,650 for them. 
The plaintiff Is entitled to a decree for 
$2,650, with interest from the commence- 
ment of this sul^ less a credit, on the 8th 
of March, 1872, of $875.39, with costs of 
suit 



Case "No. 865. 

ANDERSON et al. v. TOMPKINS. 

[1 Brock. 456;* 1 Amer. Lead. Cas. 429.] 

Circuit Court. D. Virginia. Jane 12, 1820. 

Partnership — Power to Bind Firm — Assign- 
ment OF PrOPERTT to PiT FiRM DEBTS — AB- 
SENT Partner — Book Debts not Assignable. 

1. One partner has a right to convey the part- 
nership effects, (other than real estate) to the 
creditors of the firm, in payment of their debts, 
either to the creditors directly, or through the 
intervention of trustees, and if the transac- 
tion be bona fide, the deed will not be set aside, 
although the consent of the other partner was 
not obtained. 

i;Cited in Bohler v. Ta'ppan, 1 Fed. 470.1 
[See Harrison v. Sterry, 5 Cranch, (9 U. S.) 
289.] 

2. Where all the partners of a mercantile 
firm are present, they have a right to be con- 
sulted in giving a preference to particular cred- 
itors, but this necessity is dispensed with, if one 
of the partners is absent in a foreign country. 

3. The doctrine that a partner cannot bind his 
copartner l)y a deed, does not apply in a case 
in which the property purported to be conveyed 
by the deed, is of such a description, that a 
title to it passes by the mere act of delivery. 
The mere circumstance of annexing a seal to 
the instrument of conveyance, in such a case, 
docs not annul a transfer so consummated. 

4. If real property is conveyed to a firm, or to 
partners in trust for a firm, the members of the 
firm are tenants in common, and neither party 
can convey more than his undivided interest in 
the subject. 

5. An assignment by deed of partnership 
debts, which are assignable at law, executed by 
one of the partners only, though void at law, 
will be sustained in equity, if it appear that the 
assignment was made with the bona fide inten- 
tion of securing the creditors of the -firm. 

6. The book debts of a merchant are not as- 
signable at law, and a deed executed by one 
member of a mercantile firm, purporting to con- 
vey such debts, does not pass the legal title. 
At law, the assignment is only a power to col- 
lect, and appropriate the debts, which is revoca- 
ble. So far as collections were made under It, 
before revocation, the title to the money is in 
the trustees named in the deed. Such a power 
to collect, is a contract that could not be en- 
forced at law, but will be sustained in equity, 
and have preference to any subsequent assif?n- 
ment by the other partner, as the prior equity 
must prevail in a contest between mere equities. 

In equity. The complainants, merchants 
and partners, subjects of the king of Great 
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Britain, filed their WU in tills court, alleging, 
that they were creditors of John Tompkins 
and Adam Murray, late partners in trade, 
residing in the city of Richmond, and state 
of Virginia, under the firm of Tomplcins 
& Murray, to the amount of £715 13s. ster- 
ling: that on or about the 28th day of April, 
1819, Adam Murray, one of the partners, 
embarked for Europe; and on the 8th day 
of May foUowing, John Tompkins, the other 
partner, without (as was alleged) the knowl- 
edge or consent of Adam Murray, executed 
a deed, of that date, to Nicholas Anderson 
& Tompkins, citizens of Virginia, purporting 
to convey to them, not only all the partner- 
ship effects, real and personal, of Tompkins 
& Murray, but also the separate property of 
Adam Murray, upon trust; 1st, for the ben- 
efit of Sutherland, Colquhoun & Co. and 
Samuel Christian, all of them citizens of 
Virginia; and, 2dly, for the benefit of such 
of the creditors of Tompkins & Murray, res- 
ident within the United States, as should 
within sixty days, and of such of them, res- 
ident elsewhere, as should within six months 
from the date of the publication of the 
trust, by the trustees, exhibit their claims: 
that prior to the execution of this deed, 
Tompkins & Miu:ray purchased several lots 
of ground in the city of Richmond, and cer- 
tain tracts of land in the state of Virginia; 
that Adam Murray was proprietor, also, of 
another lot of groimd in the city of Rich- 
mond, in his own right, of a share of a tract 
of land in the state of Kentucky, of a tract 
of land in Illinois, and of sundry other arti- 
cles of household furniture, and other per- 
sonal estate in Virginia: .that subsequent to 
the execution of the said deed of trust, the 
partnership was dissolved, and after the dis- 
solution. Adam Mmrray, who has never re- 
turned to Virginia, executed several deeds, 
bearing date the 10th of November, 1819, 
conveying all his moiety of the partnership 
effects, both real and personal, of Tompkins 
& Murray, and the whole of his own indi- 
vidual property, in Virginia, to James Dun- 
lop, of London, in trust for the benefit, 1st, 
of James and John Dunlop, to secure a debt 
due from the firm of Tompkins & Murray; 
2dly, in satisfaction of a debt due from the 
same firm to Leslie & M'Indoe; and, 3dly. 
to secure the debt due to the complainants, 
Anderson & Wilkins. This suit was Insti- 
tuted for the twofold purpose of establishing 
the deed of the 10th of November, 1819, ex- 
ecuted in England, by Adam Murray, and 
to set aside the deed of the 8th of May, 
1819, executed by John Tompkins. The va- 
lidity of the last mentioned deed was con- 
tested, as well as to the complainants, and 
the other creditors of Tompkins & Murray, 
who failed to exhibit their claims within 
the time prescribed therein, as to Adam 
Miuray, on several grounds: 1st, it was con- 
tended, that during the existence of the firm, 
Tompkins coxild not, without authority from 
Miurray, dispose of the partnership effects, 



or any part thereof, by deed: 2dly, that the 
deed was void, because it gave a preference 
to Colquhoun & Co. and Christian, to all 
other creditors, without consulting with 
Murray: 3dly, that it was void, because It 
purported to convey the separate property of 
Murray, over which Tompkins had no con- 
trol 

MARSHALL, Ckcuit Justice. This suit Is 
brought to establish a deed, made by Adam 
MmTay, a partner of the house of Tompkins 
& Murray, in November 1819, while In 
England, conveying his moiety of the prop- 
erty of that house, to certain creditors of the 
firm. On the 29th of April, 1819, Murray 
had embarked for England, leaving all the 
effects of the company in the hands of John 
Tompkins, the partner remaining in this 
coimtry, who continued, for a short time, to 
conduct the business of the concern. The 
pressure of their affairs was such, that in 
May, the house stopped payihent and Tomp- 
kins, for himself and his partner, convoyed 
all the effects of the company, and also the 
separate property of himself and partner, to 
trustees for the payment, first, of certain 
creditors named in the deed, and then of 
those who should bring in their claims, tlie 
American creditors within sixty days, the 
foreign creditors within six months. As the 
deed under which the plaintiffs claim, can 
operate on that property only, which Is not 
conveyed by the first, It will be proper, 
first, to inquire into the legal extent of the 
deed made by Tompkins. 

That deed, as has been already stated, pur- 
ports to convey the whole property of the 
concern, and the private property of the part- 
ners. That property, consisted of the effects 
of the partnership for sale, of real property, 
and of debts. I shall consider the deed in 
its application to each of these subjects. 

First— The goods in possession for sale. 
The conip^enience of trade requires, that each 
acting partner should have the entire control 
and disposition of this subject. It would de- 
stroy copartnerships entirely, if the co-op- 
eration of all the partners were necessary 
to dispose of a yard of cloth. It Is, there- 
fore, laid down, in all the books which treat 
on commercial transactions, that with respect 
to all articles to be sold, for the benefit of 
the concern, each partner, though the others 
be within reach, has, in the course of trade, 
an absolute right to dispose of the whole. 
"Each," says Watson, "has a power to dis- 
pose of the whole of the partnership effects.'^ 
This is a general rule, resulting from the 
natmre of the estate, and from the objects 
for which men associate in trade. They are 
joint tenants, without the right of survivor- 
ship, they are seized per mi et per tout, and 
they associate together, for objects which re- 
quire that the whole powers of the partner- 
ship should reside in each partner, who is 
present and acting. These general doctrines 
are universal, and have not been controvert- 
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ed in this case; but it Is contended, that they 
do not authorize the deed made by Tomp- 
liins, because, 1st. This is not an act In the 
course of trade, but is a disposition of the 
whole subject, and a dissolution of the part- 
nership. 

2d. It Is a preference fo particular credit- 
ors, in maliiug which. Murray ought to be 
consulted. 

3d. It is by deed. It will be readily conceded, 
that a fraudulent sale, whether made by deed 
or otherwise, would pass nothing to a vendee 
couceraed in the fraud. But, with this ex- 
ception, I feel much difficulty in setting any 
other limits to the power of a partner, in 
disposing of the effects of the company, pur- 
chased for sale. He may sell a yard, a piece, 
:i bale, or any number of bales. He may sell 
the whole of any article, or of any number 
of articles. This power would certahily not 
be exercised in the presence of a partner, 
'Without consulting him; and if it were so 
exercised, slight circumstances would be 
sufficient to render the transaction suspicious, 
iind, perhaps, to fix on it the imputation of 
fraud. In this respect, every case must de- 
pend on its own circumstances. But with re- 
spect to the power, in a case perfectly fair, 
I can perceive no ground, on which it is to 
lie questioned. But this power, it is said, is 
limited to the course of trade. What is uax- 
<hM-stcod by the course of trade? Is It that 
wliich is actually done every day, or Is it 
tliat which may be done, whenever the occa- 
sion for doing it presents itself? 

There are small traders who scarcely ever, 
in practice, sell a piece of cloth uncut, or a 
caslc of spirits. But may not a partner in 
sucli a store, sell a piece of cloth, or a cask 
of spirits? His power extends to the sale 
of the article, and the coui'se of trade does 
not limit hhn as to quantity. So with re- 
.spect to larger concerns. By the course of 
trade, is understood, dealing in an article in 
whicli the corapany is accustomed to deal; 
and dealing in that article for the company. 
Tompkins & Murray sold goods. A sale of 
goods was in the course of their trade, and 
within the power of either partner. A fair 
sale, then, of all or of a part of the goods, 
was within the power vested in a partner. 
This reasoning applies with increased force, 
when we consider the situation of these part- 
ners. The one w^as on a voyage to Europe, 
ilie other in possession of ^11 the partnership 
•effects for sale. The absent partner could 
have no agency in the sale of them. He 
<'Ould not be consulted. He could not give 
an opinion. In leaving the country, he must 
have intended to confide all its business to 
the partner who remained, for the purpose 
of transacting it Had this, then, been a sale 
for money, or on credit, no person, I think, 
could have doubted its obligation. I can 
perceive no distinction in law, in reason, or 
in justice, between such a sale and the trans- 
action which has taken place. A merchant 
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may rightfully seU to his creditor, as well as 
lor money. He may give goods in payment 
of a debt. If he may thus pay a small cred- 
itor, he may thus pay a large one. The quan- 
tum of debt, or of goods sold, cannot alter 
the right Neither does it as I conceive, 
affect the power, that these goods were con- 
veyed to trustees to be sold by them. The 
mode of sale must I think, depend on cir- 
cumstances. Should goods be delivered to 
trustees, for sale, without necessity, the 
transaction would be examined with scrutin- 
izing eyes, and might, under some circum- 
stances, be impeached. But if the necessity 
be apparent if the act is justified by its 
motives, if the mode of sale be such as the 
circumstances require, I cannot say, that the 
partner has exceeded his power. This is de- 
nominated a destruction of the partnership 
subject, and a dissolution of the partnership. 
But how is It a destruction of the subject? 
Can this appellation be bestowed on the ap- 
plication of the joint property, to the pay- 
ment of the debts of the company? How is 
it a dissolution of the partnership? A part- 
nership, is an association to carry on business 
johitly. This association may be formed for 
the future, before any goods are acquired. 
It may continue after the whole of a partic- 
ular purchase has been sold. But either 
partner had a right to dissolve this partner- 
ship. The act however, of applying the 
means of carrying on their business to the 
payment of their debts, might suspend the 
operations of the company, but did not dis- 
solve the contract under which their opera- 
tions were to be conducted. 

Second.— It is said that Murray had a right 
to be consulted, on giving a preference to 
creditors. It is true, Murray had a right to 
be consulted. Had he been present he ought 
to have been consulted. The act ought to 
have been, and probably would have been, 
a joint act But Murray was not present. 
He had left the country, and could not be 
consulted. He had, by leaving the country, 
confided everything which respected their 
joint business to Tompkhis; who was under 
the necessity of acting alone. 

Third.— It is said, this transfer of property 
is by a deed, and that one partner has no 
right to bind another by deed. For this a 
case Is cited, which I believe has never been 
questioned in England, or in this country. 
Harrison v. Jackson, 7 Dum, & E. [Term K.] 
207. 

I am not, and never have been, satisfied 
with the extent to which this doctrine has 
been carried. The particular point decided 
in it, is certainly to be sustained on techni- 
cal reasoning, and perhaps ought not to be 
controverted. I do not mean to controvert 
it That was an action of covenant on a 
deed; and if the instrument was not the 
deed of the defendants, the action could not 
be sustained. It was decided not to be the 
deed of the defendants, and I submit to the 
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decision. No action can be sustained against 
the partner, who has not executed the instru- 
ment, on the deed of his copartner. No ac- 
tion can be siistained against the partner, 
which rests on the validity of such a deed, 
as to the person who bas not executed it. 
This prhiciple is settled. But I cannot ad- 
mit its application in a case where the prop- 
erty may be transferred by delivery, under a 
parol contract. Where the right of sale is 
absolute, and the change of property is con- 
summated by delivery, I cannot admit that 
a sale, so consummated, is annulled by the 
circumstance that it is attested by, or that 
the trusts under which it is made, are de- 
scribed In a deed. No case goes thus far; 
and I think such a decision could not be sus- 
tained on principle. 

The power of applying all the goods on 
hand for sale, to the payment of the partner- 
ship debts, is, I think, a power created by the 
partnership, and the exercise of it must be 
regulated by circumstances. In extraordi- 
nary cases, an extraordinary vse of power 
must be made. What is called the course 
of u-ade, is not confined to the most usual 
way of doing business, in the usual state of 
things. In the absence of one of the part- 
ners, in a case of admitted and urgent neces- 
sity, the power to sell may be exercised by 
the partner, who is present, and who must 
act alone, in such manner as the case re- 
quires, provided it be exercised fairly. In 
this case, the fairness of the transaction is 
not impeached, and, certainly, upon its face, 
it is not impeachable. 

So far. then, as respects the partnership 
efEects which were delivered, I have never, 
from the first opening of the cause, enter- 
tained a moment's doubt 

The next subject to be considered is 
the real property comprehended in this deed. 
Real property, whether held in partner- 
ship, or otherwise, can be conveyed only by 
deed, executed in the manner prescribed 
by statute. This deed can convey no more 
title at law, than is in the person who exe- 
cuted it. Property conveyed to a firm, or 
to partners in trust for a firm, is held by 
them as tenants in common, and neither par- 
ty can convey more than his undivided in- 
terest.' In this case, where the legal estate 
was in Tompkins, the whole property pass- 
es at law, by his deed. Where the legal es- 
tate was in Murray, the whole property pass- 
es at law, by his deed. Where the legal es- 
tate was in Tompkins & Murray, the prop- 
erty passes in moieties, by their several 
deeds. I do not think that the superior equi- 
ty of either party is such, as to control the 
legal estate, or the disposition made by law 
of the subject. 

Where the legal estate is in trustees, for the 
use of Tompkins & Murray, the title does not 
pass at law by either deed, and I have great- 

' Tliis principle is laid down in Deloney v. 
Hutcheson, 2 Rand. [Va.] 183. 
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ly doubted, whether the first deed ought not 
to be preferred. I have, however, come to 
the opinion, that this trust ought to follow 
the nature of the estate at law, and where 
the trustees have not conveyed before the 
subsequent deed was executed, that the title 
to this property, likewise, should pass in 
moieties. 

The last subject to be considered, is, the 
debts due to the partnership. The right of 
one of the partners to assign debts which 
are assignable at law, is admitted, provided 
that assignment be made in the usual way. 
The assignment, then, of these debts, is as 
valid a transaction as the sale of goods 
on hand, if it be not contaminated by the 
seal. I should not suppose, on the princi- 
ple settled in 7 Burn. & B. [Term R.] that 
an action could be maintained on this as- 
signment. But I am not satisfied that it 
does not pass the assignable paper, which 
the partner had a legal right to assign. I^ 
rather think it does. 

A question of more diflBculty respects the 
book debts. This is a part of the subject on 
which I have enteitained, and still entertain, 
great doubts. The deed does not pass these 
debts at law. They are not assignable at 
law, but they are assignable In equity, and 
a court of equity sustains their assignment. 
At law, the assignment is only a power to 
collect and appropriate; and that power is 
revocable. So far as collections were made 
under it, before it was revoked, I can have 
no doubt, that the money collected was In. 
the trustees. With respect to debts not col- 
lected, I have felt great doubts. I consider 
the power to collect, as a contract, which could 
not be enforced at law. But as Mr. Murray 
could not convey this property at law, and 
could only convey it in equity, I have sup- 
posed, that the prior equity must be sus- 
tained, and that these debts, also, pass by 
the deed of Tompkins. 

The opinion of the court, then is, that the 
plaintiffs have a right to a decree for a sale 
of all the real property contained in the deed 
made by Adam Murray, the legal title to 
which was in Adam Murray, and to a moiety 
of the real property, the title to which, was 
in Tompkins & Murray, or in trustees for 
their benefit; and that the residue of the prop- 
erty passes to the trustees. In the deed exe- 
cuted by John Tompkins. 

NOTE, [from original report.] During the 
continuance of a »mercantile firm, one of the 
partners, though he is competent to bind, and 
does bind his own interest in the firm, cannot 
bind his copartners, by a submission to arbitra- 
tion. Karthaus v. Ferrer, 1 Pet. [26 U. S.} 
222. But see Buchanan v. Curry, 19 Johns. 
137. The question, how far one partner may 
bind his copartner, by an instrument under seal, 
in equity, came under consideration in Sale v. 
Dishman's Ex'rs, 3 Leigh, 548. "Berryman & 
Dishman" were partners in trade, though it 
was proved, in fact, that Dishman had only 
permitted his name to be used in the firm, to 
Kive Berryman credit, and Dishman had ad- 
vanced money to Berryraon, which Dishman 
was to receive back, with interest, without re- 
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gard to the* profit or loss of the trade. Berry- 
man covenanted with Sale, for the purchase of 
corn, for "Berrynian & Dishmnn," and Berry- 
man, alone, si&;ned and sealed the covenant, 
in the name of "Berryman & Dishman;" but 
it was clear, that the firm was looked to as 
debtors for the amount. Tucker, President, 
said: "The contract, thus sifnied, and, (by mis- 
take of received principles of law, which deny 
the right of one partner, to bind another at 
law by a seal,) being sealed also, was, never- 
theless, binding in equity upon both parties." 
**ln this case, then, the partners were clearly 
bound by the original contract." Decree ac- 
cordingly. 
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Case ISo, 866. 

The ANDOVER. 

[3 Blatchf. 30B.V 

Circuit Court, S. D. New York. Sept., 1855. 

Cabeiers— Freight akd Lie:;— Admiralty Ju- 
risdiction. 

1. Where the printed form of a bill of lading 
of cotton contained, added at the bottom with a 
pen, the words, -"contents and weight tm- 
known,*' the freight to be paid at a certain rate 
per pound: Held that, although some fibres 
were found in the margin of the bill of lading, 
apparently as the aggregate weight of the cot- 
ton, yet the shipper was bound to pay frdgbt 
only on the actual weight of the cotton. 

2. Held, also, that the vessel was liable In 
admiralty for the value of a part of the cotton, 
detained under a lien for the freight, after the 
shipper had offered to pay freight on the actual 
weight of the cotton, as soon as it should be 
ascertained. 

In admiralty. This was a libel In rem, filed 
In the district court, against the ship An- 

^ [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



clover, to recover the value of ten bales of 
cotton. After a decree in the district court 
in favor of the libellant, the claimants ai>- 
pealed to this court. 

George William Wright, for libellant 
Welcome R. Beebe, for claimants. 

NELSON, Circuit Justice. The cotton In 
question in this case was part of a cargo 
shipped at New Orleans in the ship Andover, 
and consigned to the libellant at this port, 
he paying the freight. The bill of lading 
contained the clause, "contents and weight 
unknown." The freight was to be paid at 
a certain rate per pound, and, in the margin 
of the bill, the figures 29,782 were placed, 
apparently as the aggregate weight of the 
cotton. 

On the arrival of the cotton, the consignees 
of the ship claimed that the figures in the 
margin of the bill of lading should govern 
In determining the weight, while the libel- 
lant insisted that, as the bill of lading said, 
"weight unknown," the cotton should be 
weighed and freight be paid accordingly. 
He offered to pay the freight on these terms, 
and tendered the amount, to be paid as soon 
as it could be ascertained. The ten bales 
in question were retained, under the ship's 
lien, for freight. The court below decreed 
for the libellant, for the value of the cotton, 
less the amount of the freight. [Opinion not 
reported, and not now accessible.] 

There is nothing in the bill of lading in- 
dicating that the weight was agreed on be- 
tween the master and the shipper, but the 
contrary. For, notwithstanding the mem- 
orandum in the margin, as to the supposed 
or real weight of the cotton, the master, as 
is apparent, required the insertion, at the 
foot of the bill, before he signed It, of the 
words, "contents and weight unknown,*'^ 
thereby excluding any Inference that the 
owner was to be bound by the memorandimi. 
This memorandum is not even referred to 
in the body of the bill, as the reference there 
Is obviously to marks and numbers on bales, 
which marks and numbers are given in the 
margin, and not to the figures there, pur- 
porting to give the weight. But, if other- 
wise, it would not vary the result The bill 
of lading is a printed form filled up, and the 
words, "contents and weight unknown," are 
added at the bottom with a pen, clearly in- 
dicating an intent on the part of the master 
not to be bound by any supposed ascertain- 
ment of the weight at the time by the ship- 
per. Any other construction would be in 
disregard of the dear import of the instru- 
ment, and unjust to the master nnd bis 
owner. 

Decree affirmed. 
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ANDRAE et al. v. UEDFJKLD. 
[12 Blatchf. 407.r 

Circuit Court, N. D. New York. Jan. 19, 
1875." 

CcsTOMS Duties — Action to Recovek Patmext 
— Limitations— ESTOPPEI/—1NJONCTION. 

1. The plaintiffs in this bill had claims to be re- 
paid the excess of duties, paid by them imder 
protest, to the defendant, while collector of the 
port of New York, upon imported goods, ine 
statute of lintit.itions was about to take effect, 
and the plaintiffs contemplated brinj:ing suit. 
An officer in the custom house at New York 
stated to the attorney for the plaintiffs, that, 
a.ccordinff to the practice, the presentation of 
their claims to a desi.'rnated officer at the cus- 
tom house prevented the running of the statute 
of limitations, and that, if they should be si» 
presented, and suits should thereafter be 
brought, the statute could not be and would 
not be interposed as a defence. The defend- 
ant, who, at the time, had gone out of office, 
clisclaimed any control in the matter, but de- 
clared his confidence in the experience and 
knowledge of such officer, and expressed to the 
attorney his concurrence in such statement and 
opinion. The plaintiffs presented their claims, 
and refrained from bringing suits until after 
the statute had run against all of the claims, 
relying ujwn the recognition by the government 
of claims of the like nature, and upon what 
was so said by such officer and by the defend- 
ant. The plaintiffs afterwards brought suits 
at law against the defendant, to recover such 
excess of duties, and the defendant pleaded 
such statute. More than seven years after the 
pleas were interposed, the plaintiffs filed this 
bill in equity, praying for an injunction to re- 
strain the defendant from insisting upon the 
statute as a defence. The defendant demurred 
to the bill, for want of equity: Heldt that the 
bill must be dismissed. 

2. The power of a court of equity cannot be 
invoked to enjoin a defendant from setting up 
the statute of limitations, on the ground that 
the cause of action sued on was originally 
good and valid. 

3. The lapse of time before the bill was filed, 
after the pleas were interposed, commented on» 
as a ground for withholding relief, even if the 
plaintiffs might otherwise be entitled to it. 

4. Regarding the actions at law as suits 
against the government, it cannot be prejudiced 
by any opinion or promise made or expressed 
by the defendant, especially when, at the time 
he said what he said, he was no longer in office, 

£See note at end of case.] 

5. Regarding such actions as suits against 
the defendant, he cannot be prejudiced by any- 
thing said or done by the government or its of- 
ficials, without his concurrence, especially after 
he ceased to be collector, 

[Cited in Hennequin v. Barney, 24 Fed. 582.] 
[See Crooke v. Maxwell, Case No. 3,413.] 
ISee note at end of case.] 

<j. Such actions are properly to be regarded 
as suits against the defendant, in fact as well 
as in form. 

7. Such conclusion is not affected by the 
fact that, as a condition of obtaining an in- 
junction herein, pendente lite, the plaintiffs 
stipulated that, in any event, certificates of 
probable cause should be granted in such ac- 
tions, to the e-nd that no execution should 
issue against the property of the defendant. 

^[Ueported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
'[Affirmed by supvoine court in OS U. S. 22.'>.J 



8. The officer in the custom honse had no 
authority to bind the government by an 
nirreeiuent not to plead the statute of lim- 
itations; and, on what is set forth in the 
bill, he did not profess to make any such 
agreement. 

9. The defendant made no such agreement, 
but only expressed an opinion; and, if what 
he said could be vieweii as an agreement, 
it was without mutuality and without con- 
sideration. 

10. According to the statute of limitations 
of New York, (Code Proc. § 110,) "no ac- 
knowledgment or promise shall be sufficient 
pvidpnoe of n * * * continuing contract, 
whereby to take the case out of the operation 
of" the statute, "unless the same be con- 
tained in some writing signed by the party 
to be charged thereby," and the highest court 
of that state has decided, that a parol agree- 
ment not to plead the statute cannot operate 
as a new promise, or as a waiver of the stat- 
ute, or as an estoppel in pais. 

11. The facts stated create no estoppel as 
against tie government, or as against the de- 
fendant. 

12. Decisions of the court granting or re- 
fusing a preliminary injunction are not con- 
clusive, either upon the court or the parties, 
in a subsequent disposition of the cause by a 
decree. 

[In equity. Bill by Otto Andrae and Bern- 
hard Ajidrae, trading as Andrae & Co., and 
others, against Constance C. Redfield, ex- 
ecutrix, and Frank B. Redfield, executor, of 
Heman J. Redfi<jld, deceased, to enjoin the 
plea of the statute of limitations in certain 
suits pending at law. Heard on demurrer 
to the bill. Bill dismissed. Plaintiffs after- 
wards appealed to the supreme court, and 
the decree was aflarmed. Andreae t. Red- 
field, 98 U- S. 225.] 

Almon W. Griswold, for plaintiffs. 

Webster & Craig, for defendant 

Before WOODRUFF, ClrcvUt Judge, and 
WALLACE, District Judge. 

WOODRUFF, Circuit Judge. The bill of 
complaint herein is filed by the several 
plaintiffs in sixty separate actions at law, 
each brought to recover from the defendant 
an alleged excess of duty, illegally exacted 
by the defendant while collector of the port 
of New York. The payment of the various 
amounts exacted in excess of duty is alleged 
to have been made under protest, by the re- 
spective plaintiffs in the actions at law, at 
various dates in the years 1853, 1854, 1855, 
1856 and 1857. It Is not stated in the bill 
on what precise day the said several sixty 
actions at law were commenced, but it is 
inferrible, from what is staled, that they 
were commenced in May, 1864, about seven 
years after the defendant went out of office, 
as such collector, which was July 1st, 1857. 
In November, 1866, he pleaded, in those ac- 
tions, among other defences, the statute of 
limitations. To the replications to those 
pleas demurrers were interposed, but issue 
was finally joined in April, 1872, and the 
cases were in apparent readiness for trial 
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for several terms, but were postponed from 
term to term. In March, 1874, this bill was 
tiled, the several plaintiffs in those actions 
at law imiting herein as complainants. The 
defendant has filed a general demurrer. The 
only relief sought by the bill Is an injunction, 
to restrain the defendant "from prosecuting 
or maintaining, upon the trial of any of the 
snid sixty suits, his plea of the statute of 
limitations, and from claiming or insisting, 
on said trials, upon any defence thereunder, 
and from, in any way or manner, claiming 
or pretending, in said sixty actions, or any 
of them, that the statute of limitations is a 
bar thereto." 

The alleged excess of duty consists of two 
items or particulars: 1st That, in ascertain- 
ing the dutiable value of the goods imported, 
the defendant erroneously included the ex- 
pense of transportation from the principal 
marlcet in the country from which they were 
imported, to the place of shipment; 2d. 
That he also erroneously included in such 
dutiable value a higher rate of commissions 
than the usual or customary rate for pur- 
chases made at the places from which the 
importations were made. 

The bill is liable to some criticism for want 
of clearness, certainty and definiteness In 
many particulars; and it introduces many 
matters which occurred after the defendant 
ceased to be collector, to which he was not 
a party, which, even If they tend to ^ow 
that the duties were illegally assessed, as 
matter of law, .ought not, in any manner, 
otherwise to prejudice the defendant, nor 
to affect his right to defend the said actions 
by any legal defence. It may be gathered 
from the bill, that the facts relied on as 
grounds for ihe injunction are, that, at some 
time, the bill does not state when, though 
Its language may, perhaps, warrant the infer- 
once that it was prior to Febniaiy 1st, 1856, 
the circuit court of the United States for the 
southern distilct of New York and the circuit 
court of the United States for the district of 
California, in suits, in like cases, brought by 
other importers, decided that similar exac- 
tions were illegal; that the amounts of the 
exactions in those" cases were refunded by 
llie secretary of the treasiyy; that, on the 
1st of February, 1856, the secretary of the 
treasury published a general regulation, de- 
-claring that freight or transportation from 
the foreign port of shipment to the port of 
importation, or from the place of production 
or manufacture to another port^ for shipment 
or transhipment to the United States, is not 
a dutiable charge; that, on the 4th of Oc- 
tober, 1856, the secretary of the treasury 
xiddressed a letter to this defendant, in these 
words: "Sir— On application being made to 
you by Messrs. A. Iselln & Co. and others, 
of New York, you are authorized and direct- 
ed to cause to be prepared the usual certified 
statements for return of 'duty on freight,' 
in such cases where the same has been found 
to have been paid In excess, as decided by 



this department in general regulations. No. 
63, p. 22, and under written protest, and 
transmit same to this department, for its 
consideration;" and that, on the 27th of 
May, 1857, the secretary of the treasmy ad- 
dressed another letter to the defendant, in 
the following terms: "Sir— I am in receipt 
of your letter of the 2Gth inst, transmitting 
a report of the U. S. appraisers in relation 
to the 'usual commissions' charged In China, 
Sweden, Norway, Holland and German ports, 
and have to state, in reply, that you will 
cause to be prepared and transmitted to this 
department the usual certified statements of 
return of the duty exacted in erro3« in all cases 
where it is found that the said duty has been 
on a rate of commission greater than the 
usual rate chargeable in the above named 
countries." It is not averred, in the bIB, that 
any of the goods imported by the complain- 
ants in this suit were imported from either 
of the counti'ies named in this letter, nor 
are the terms of general regulation No. 63 
stated, BO as to show specifically that 
the claims of these complainants in the 
several actions at law were embraced 
within the said letter of the previous 
4th of October. These facts are, however, 
assumed as at least recognizing the prin- 
ciple claimed hy the complainants, and 
the bill avers, that these letters deter- 
mined and established the complainants' 
right to the return of the excess of moneys 
"so paid by them severally for duties," 
though it is not alleged that these letters 
were communicated to them by the secretary 
of the treasury, as a guide to their con- 
duct in bringing suits, or otherwise, or were 
written or intended for the piuT)ose of in- 
fluencing them in that matter. If, however, 
it were conceded that the rights of the com- 
plainants to have returned to them the 
moneys so paid, or the moneys for which 
they ultimately brought their said several 
actions, were thereby determined and estab- 
lished, it is not very obvious that these let- 
ters constituted an excuse to the plaintiffs 
for not bringing suit within six years after 
their causes of action accrued, which should 
deprive the defendant of his defence, unless 
it be on tlie ground that a court of equity 
should, in all cases, enjoin a defendant from 
setting up the statute of limitations as a bar, 
if It appear clear that the cause of action 
was originally good and valid, as to which 
the observations of the court, touching the 
purpose and polirv <^<" p+otutes of limitations 
as statutes of repose, in Levy v. Stewart, 
11 WaU. [78 U. S.] 249; U. S. v. Wiley, Id. 
513; and Lefiingwell v. Warren, 2 Bltck, 
[67 U. S.] 599,— are of some significance. 
The power of a court of equity cannot be 
invoked to annul statutes of limitation on 
any such ground. 

The bill then avers, that the complainants 
furnished to the auditor of the New York 
custom house statements of particulars, to 
enable him to prepare the certified state- 
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ments called for by the aforesaid instnic- 
tions of the secretary of the treasury, and 
that, before November 1st, lSo9, all the par- 
ticulars of their claims were furnished to 
such auditor. The occuiTences which— if It 
be .conceded that the plaintiffs had, prior 
thereto, valid causes of action— alone bear 
on the question, whether the complainants 
give such reasons as should move a court of 
equity to exercise the extraordinary oower 
of enjoining the defendant from availing 
himself of his legal defence to suits brought 
against him, are, in substance, as alleged in 
the bill, the following: That, in the sum- 
mer of 1859, the plaintiff's attorney sug- 
gested to such auditor, Mr. S. G. Ogden, (a 
subordinate in the New York custom house,) 
that the statute of limitations would apply 
to said claims, and the period of limitation 
of six: years would expire, in some of the 
cases, on the 1st of November, 1859, and, in 
the residue of the cases, before July, 1SG3, 
and that he supposed it might be necessary 
to commence suits before November 1st, 
1859, on all the claims, to prevent the statute 
from becoming a bar; that, to this, the said 
auditor replied, imputing it to the fault of 
the then collector, Mr. Schell, that the mon- 
ey was not refimded, stating, that the In* 
structions given to such then collector, in 
May, 1858, (which included, in substance, the 
above letter of October 4th, 1856,) were per- 
emptory, and further stating, that "all the 
plaintiffs had to do, to prevent the statute of 
limitations from running, was to present 
their claims, in each case, to the refunding 
clerk in the auditor's office, for adjustment, 
upon which presentation, by the rules and 
practice of the treasury department, the 
statute ceased to run," also, that, "if all the 
plaintiffs should commence suits for the re- 
covery of these debts which the secretary 
had already ordered to be refunded, it would 
justify the department in the belief that it 
was done for the purpose of accumulating 
bills of costs, and must necessarily annoy 
the department, and unfavorably prejudice 
the department against the plaintiffs and 
their claims, and that it was not necessary to 
commence suits to prevent the statute from 
running, but only to present the claims;" 
that, afterwards, in or about September, 
1859, the said attorney conversed with the 
defendant herein, (who had ceased to be 
collector,) and stated to him what the said 
auditor, Mr. Ogden, had said, to which the 
defendant replied, that he had no longer 
any control over the adjustment of these 
claims, and, as far as he was concerned, 
AucJ^tor Ogden had the whole charge of the 
matter, who must be, from his long expe- 
rience, familiar with the practice of the de- 
partment, and the attorney could rely upon 
the accuracy of Mr. Ogden's statements; 
that, shortiy thereafter, at a meeting of the 
said attorney and said Ogden and the de- 
fendant, said Ogden stated to the defendant, 
as he had before to the attorney, that, ac- 
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cording to the practice of the department, 
if the plaintiffs had ahready presented their 
claims for refunding, or If they would do so, 
the statute ceased to run from the date of 
such presentation, as effectually as if suit 
was commenced; and he corroborated his 
assertions by referring the defendant ta 
decisions of the department to that effect, 
and, at the same time, expressed his belief 
that Collector Schell would yet be persuaded 
to resume the adjustment; and that the de- 
fendant thereupon said, he saw no necessity 
for suing on these cases, and, if the plain- 
tiffs had" presented or would present their 
claims for adjustment, the statute ceased ta 
run from that time, and could not and would 
not be interposed as a defence to the pay- 
ment of them, and he concurred with Mr. 
Ogden in the expressed opinion, that Col- 
lector Schell would soon resume the adjust- 
ment of them, and added, that, of course, 
these claims would all be paid. The bill 
also avers, that, relying on the matters afore- 
said, and for the purpose of avoiding a mul- 
tiplicity of suits, the plaintiffs refrained 
from bringing action immediately, in full 
faith and confidence that the statute of limi- 
tations would not be set up as a defence, in 
case suits should be brought on said Claims 
at any time afterwards. As already sug- 
gested, there are other matters stated in the- 
bill, to which the defendant was not a par- 
ty, which tend to show that the government 
officers regarded claims of the nature of 
those alleged to be embraced in those sixty 
actions as valid, and constituting gi-ounds 
for refunding whatever excess appeared, up- 
on investigation, to have been paid. But it 
does not appear that these claims of the com- 
plainants were ever adjusted, and their spe- 
cific natmre, or the amounts thereof, ever as- 
certained, so as to be submitted to the treas- 
ury department in a form which, under the 
instructions referred to in the bill, would en- 
able the secretary of the treasury to consid- 
er them, pass upon their legality or their 
amoimt or give any order to pay them. 

The case made by the bill may be, briefly, 
but, we think, completely, for all the pur- 
poses of the demurrer, stated as follows, as- 
suming, of cour^, the facts alleged: The 
complainants had just and legal claims to be 
repaid the excess of duties, paid by them 
under protest, upon certain goods imported, 
and the defendant was liable to them there- 
for. The statutes of limitation were about 
to take effect, as a bar to an action for such 
excess, and the plaintiffs contemplated bring- 
ing suits. An officer in the New York cus- 
tom house stated to the plaintiff's attorney, 
that, by the rules and practice of the treas- 
m-y department, the presentation of their 
claims to the auditor, or to the refunding 
clerk at the custom house, prevented the 
running of the statute of limitations, and, 
if so presented, and suit was thereafter 
brought, that statute could not be, and 
! would not be, interposed as a defence. The 
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defendant, disclaiming any control in the 
mutter, but declaring his confidence in the 
experience and knowledge of such, officer, 
expressed to the plaintiffs' attorney his con- 
currence in the statement and opinion thus 
given. The plaintiffs did present their 
claims, and, in reliance upon the recognition 
by the secretary of the treasury of claims 
of the like nature, and upon the statements 
and opinion of such officer, and the concur- 
rence of the defendant therein, refrained 
from bringing suit until after the statute 
had run against all of the claims. Suits 
having been then brought, and the defendant 
having interposed the statute of limitations 
as a bar, the complainants, seven years and 
upwards after these pleas of the statute of 
limitations were filed, apply to this com:t, 
as a court of equity, to restrain the defend- 
ant from insisting upon the statute as a 
defence. 

If it were true that the interposition of 
this defence by the defendant was ineq.uita- 
ble, in such sense that it created a cause of 
action in equity, the lapse of time since the 
pleas were interposed, exceeding another 
limitation of six years, furnishes the plausi- 
ble suggestion, at least, that the complainants, 
at so late a day, and after keeping the de- 
fendant so long in the court of law, are en- 
titled to slight favor. Courts of equity ex- 
pect of applicants for the exercise of extraor- 
dinary jurisdiction, that they &pply promptly, 
so soon as occasion arises. If this lapse 
of seven years since these pleas were 
filed be not held a bar to the complainants' 
prayer for what they deem equitable relief, 
it creates doubt whether, at so late a day, 
this court ought to interfere in their behalf. 
But, without resting any conclusion upon this 
view of the complainants' position in the 
controversy, we have deemed it proper to 
examine the bill, to see what, divested of 
much of obscurity, indefiniteness and want 
of precision, it can fairly, and as a matter of 
substance, be said to present, as an appeal 
to a court of equity to exercise the extraor- 
dinary power of interference with the de- 
fendant's clear legal right 

The case obviously suggests the inquiry- 
are the sixty actions at law to be regarded, 
for the purposes of this suit, as actions 
against the United States, or as actions 
against the defendant therein? The counsel 
for the plaintiffs insist, as we understand 
them, that they should be deemed actions 
against the United States; and yet the bill 
of complaint, by its allegations, would seem 
to be designed to deal with the case, on some 
points, as if the defendant were defendant 
in fact and in law, as well as in form, and, 
on other points, as if the United States was 
the real defendant, and as if the formal de- 
fendant was only defendant in form and has 
no real Interest therein. 

1. If the actions are to be treated as if 
they were actions against the government, 
then how can the government be prejudiced 



by any opinion, representation or con- 
structive promise made or expressed by the 
defendant, and, especially, by any opinion, 
representation or constructive promise made 
or expressed after he ceased to be an officer 
of tlie government? We are of opinion, that, 
if such be the view we ought to take of 
those actions at law, the government cannot 
be so prejudiced. While the complainants 
are insisting that, for all purposes in a court 
of equity, those actions are against the gov- 
ernment, in which the nominal defendant 
has no interest, stiU his opinion and alleged 
representations, long after the causes of ac- 
tion arose, and long after he ceased to be 
an officer of the government, are made, in 
the bill of complaint, prominent ground of 
that reliance which, as they aver, led them 
to refrain from bringing their actions. If it 
be true, that, for the purposes of this suit, 
the defendant has no Interest in those ac- 
tions, then he has, or should have, no 
control of those actions, then he could 
not do or say anything which would 
affect, or which should be permitted 
to affect, the rights of the govern- 
ment It would necessarily follow, that all 
that is averred in the bill touching his as- 
surances or representations, must be disre- 
garded as irrelevant or immaterial. There- 
upon, the complainants' case In this court 
would stand, and their daim to an injunc- 
tion would rest, on these facts, viz. — ^the sec- 
retary of the treasury had recognized the 
validity of all claims of the like nature, and 
the complainants were assured by an auditor 
in the New York custom house, that the 
practice of the treasury department was, not 
to plead the statute of limitations in such 
cases, and that the statute did not run after 
the claims were presented to him or to a 
clerk in his office, and could not, and would 
not be interposed, and, in reliance upon this, 
the complainants omitted to sue until the 
period of limitation had expired. On the 
question whether, in this aspect of the case, 
any just ground for an injunction can be 
foimd, some observations will be made in 
the fturther discussion which follows. In dis- 
posing of the demurrer to certain replica- 
tions in the actions at law, the opinion was. 
expressed, that the statute which, under cer- 
tain circumstances, makes it the duty of the 
secretary of the treasury to pay the judg- 
ments, if any should be recovered against 
the defendant, had not barred him of any 
legal defence to the actions brought against 
him. We are inclined still to the opinion,, 
that nothing in that statute was intended ta 
operate to place the defendant at a disad- 
vantage in a court of equity, and enable the 
government officers, by their acts, after the 
cause of action had accrued against him, to 
deprive him of his defence or defences. In 
that view, we suggest, that, although the 
counsel for the complainants repudiate that 
view of his relation to the suits, and dalm 
that the actions should be treated as actions 
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against the United States, it Is proper to 
consider tlie case In Its other aspect 

2. If, then, the actions at law are to be 
dealt with as, in law and in fact, as well as 
In form, actions against the defendant, then, 
clearly, the defendant is not to he prejudiced 
by anything whatever said or done by the 
government or its officials, (without his con- 
currence,) after he collected the money for 
which he is sued, and, especially, after he 
ceased to be collector, which was long be- 
fore these actions were brought against him; 
nor can anything so said or done create any 
equity in favor of the complainants, as 
against him. In this aspect of his re- 
lation to the actions at law, he may 
defend himself and iiis property by any 
lawful means; and can a court of equity 
properly restrain him, except upon the 
ground that he, himself, has said or done 
something which deprives him of his de- 
fence? Certainly not, and, if not, then ihjs 
case and the prayer of the complainants for 
an injunction stand upon the mere conversa- 
tion alleged to have been had with him in 
September, 1859, in which he expressed his 
concurrence in the opinion and statements 
of Mr. Ogden, the auditor of the New Yotk 
tustom house. 

It is proper to add, In support of the 
view that the actions at law in ciuestion are, 
in fact as well as in form, actions against 
tlie defendant, that. If judgments be recov- 
^'red therein, they become liens upon his 
real estate, and although, by a provision in 
the 12th section of the act of congress of 
March 3d, 1863, (12 Stat. 741,) which is now 
fovmd in section 989 of the Revised Statutes, 
it may, upon certain conditions, become the 
•duty of the secretary of the treasury to pay 
the judgments, it cannot be now asserted, 
in advance of the trial, that such duty will 
become absolute. Suppose that such pay- 
ment should not, in fact, be made, can it be 
said that the defendant has no interest in 
the question of recovery or no recovery 
against him; and, especially, suppose that 
the court before which the trial may be had 
should not deem the case, as developed on 
the trial, one In which a certificate of proba- 
ble cause ought to be granted, how, then, 
is the defendant to avoid the payment, pro- 
tect his property from an execution, or re- 
lieve his estate from the lien of the judg- 
ment? "We are not advised that there is 
anything in the Revised Statutes of the 
United States which malies these actions 
any less actions against the defendant; and 
sections 3009 to 3014 do not seem to us to 
change the nature of these actions, or de- 
prive the defendant of any defence which 
he would otherwise be entitled to Inter- 
pose. 

When these actions were brought against 
this defendant, he was not a government 
officer. He Is not sued as such officer, in any 
such seuFo that the suit proceeds against his 
successor in office. He must abide the re- 



sult, and must pay the judgments, If judg- 
ments be recovered against him, unless, first, 
the conditions be fulfilled hereafter, upon 
which he may obtain indemnity from the 
government, and unless, also, it shall become 
the duty of the secretary to pay the judg- 
ments and that duty shall be performed. . 

We are informed, that, on a motion for 
an Injunction herein, pendente lite, the plain- 
tiffs were required, as a condition of grant- 
ing the motion, to stipulate tliat, wliatever 
facts might be developed on the trial, a cer- 
tificate of probable cause might be granted, 
to the end that no execution might issue 
against the property of the defendant If 
this coiild otherwise affect our determina- 
tion, no such fact is before us on this de- 
murrer to the bill of complaint But, we 
ought not to pass by the argument founded 
thereon, without observing, that the plaintiffs 
cannot change the essential nature of their 
actions against the defendant, by any such 
stipulation made by themselves; and, second, 
which we conceive to be of greater and more 
obvious importance, that it would be a fraud 
upon the government to permit parties, by 
stipulation, to cast upon the government 
officers the duty to pay a judgment recov- 
ered against an individual. Whether a cer- 
tificate of probable cause ought or ought not 
to be granted, is for the determination of 
the judicial tribunal, upon the facts devel- 
oped on the trial; and the interests of the 
goverment, and the duty of the government 
to pay, are not left to the determination or 
choice of the plaintiffs In the actions. If it 
should be held, that the question, whether 
the government shall be required to pay the 
judgments may be decided by the plaintiffs 
therein, the government would be exposed 
to abuses and to collusion. This view might 
be illustrated by various supposable cases, 
but it seems too obvious to require it 

VlevTlng the actions at law as actions 
against the defendant, further suggestions 
are pertinent to the question, whether he 
can be prejudiced or affected by the acts of 
the government or its officials. The defend- 
ant had retired from the office of collector. 
He was a private citizen. He is sued by the 
complainants, to recover money which they 
allege he, when collector, exacted from them 
illegally. Now, it may be conceded that all 
legitimate sources of information may be 
resorted to by the court to assist in the in- 
quiry, whether, upon facts which may be 
proved, the collections which he made were 
or were not when made. Illegal. But it is, 
we thinl£, equally dear, that neither the gov- 
ernment officers, nor any authority of the 
government, can create a liability, either at 
law or in equity, which he did not incur: 
and we deny that either a subordinate In 
the New York custom house, or even the sec- 
retary of the treasury himself, could deprive 
the defendant of his right to defend by any 
defence valid aD.d legal for his protection. 

3. To any su^estion that the actions at 
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law may be reijarded as of a mixed nature— 
in some possible contingencies, against the 
defendant, in other contingencies, as prac- 
tically against the government— it must suf- 
fice to say, that this avails nothing in an- 
swer to the suggestions already made. In so 
far as the actions are to be treated as 
against the defendant, he is entitled to com- 
plete protection. He cannot be prejudiced by 
the acts, representations, or opinions of gov- 
ernment officials, and, unless, by something 
said or done by himself, he has lost his legal 
defences, he must be permitted to urge them, 
and have judgment thereon In his favor, if 
the defences be valid; and this terminates 
the suits. On the other hand, in so far as 
those actions can be regarded (if at all) as 
actions against the government, it is true, 
as suggested in a previous point, that the 
acts, representations, or opinions of this de- 
fendant, after he ceased to be an officer of 
the government, cannot, either at law or In 
equity, prejudice the United States. 

4. In any aspect of the case, what is the 
substance of the claim of the plaintiffs to a 
decree, and on what does such claim rest? 
On the argument of the demurrer to the 
plaintiffs' replications, (whereon an opinion 
was delivered, not reported,) it was claimed 
that there was an agreement not to plead the 
statute of limitations, made either by the de- 
fendant, or by the government officers, or by 
both. Several criticisms are irertinent to any 
such suggestion. The auditor of the New 
Yoric custom house had no authority what- 
ever to bind the government by any such 
agreement; and he did not profess to do so. 
He only assumed to state the rules and prac- 
tice of the treasury department of the 
United States, to give an opinion upon the i 
legal effect of the presentation of the com- 
plainants' claims to the auditor or refund- 
ing clerk, and to express the belief that the i 
statute of limititlons would not, after that, 
be urged as a defence to a suit or suits. 
This sufficiently, we think, disposes of any 
Idea of contract by tlie government not to 
permit the statute to be pleaded, if it were 
conceded that any such contract could affect 
the defendant 

As to any Idea of an agreement by the 
defendant, In the nature of a contract with 
the complainants— the conversation with the 
defendant, alleged in the bill of complaint, 
was so obviously the mere expression of an 
opinion as to what the department of the 
treasury and the then collector would do to- 
wards the adjustment and payment of the 
claims, and a concurrence in the opinions 
of the auditor, that it cannot Import any 
undertaking on the part of the defendant 
whatever. Besides, viewed as a contract, it 
had in it no element of mutuality. There 
was no consideration therefor. The com- 
plainants did not agree not to sue, or to for- 
bear for any period, short or. long. On the 
contrary, they had the power, and the un- 
impeded right, to sue immediately. How, 
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then, was the running of the statute hin- 
dered? They did sue as soon as they deemed 
it for their interest. In this view, and, in- 
deed, in every possible view of the subject, 
the inquiry is pertinent— how long after this 
conversation, upon the complamants' theory, 
might they delay? for ten years, or for twen- 
ty, and still claim that the statute could not 
be pleaded as a defence? 

Again, the courts of the United States rec- 
ognize and give effect to the statutes of limi- 
tation of the states In which those courts 
exercise their jurisdiction. This is well set- 
tled. See some cases collected in the opinion 
in Re Cornwall, [Case No. 3,250.1 The cause 
of action here in question arose in the state 
of New York. The defendant was then, and 
when these suits were brought, a resident of 
the state of New York. This court exercises 
its jurisdiction within the state of New York, 
and, in the construction of the statutes of the 
state, and in declaring their effect, has re- 
spect to the decisions of the state courts. 
The statute of limitations of that state, from 
the protection of which the complainants de- 
sire to exclude the defendant, declares, (Code 
Proc. § 110,) that "no acknowledgment or 
promise shall be sufficient evidence of a 
* * * continuing contract, whereby to 
take the case out of the operation of the 
statute "unless the same be contained In 
some writing, signed by the party to be 
charged thereby." And the court of last re- 
sort in that state, in Shapley v. Abbott, 42 
N. Y. 443, hold, that a parol agreement not 
to plead the statute cannot operate as an 
acknowledgment of the debt, nor as a new 
promise, nor as a waiver of the statute; and, 
finaUy, that, although relied upon very much, 
as It is alleged the complainants relied upon 
the circumstances stated in this bill, it does 
not operate as an estoppel in pais, to pre- 
clude the defence. Shall this court, as a 
court of equity, say, that a parol agreement 
not to plead the statute will take a case out 
of the operation of the statute, when a parol 
promise to pay would not? Especially, shall 
they say so of, at the utmost, a mere declara- 
tion of opinion, or even of intention, not to 
plead the statute, founded on no considera- 
tion, and involving no mutuality of agree- 
ment? To do so would completely defeat 
the design of the statute to protect parties 
against perjury, by requiring that no prom- 
Ise shall have such effect. If not in writing 
and signed, &c. In this connection. It may 
be proper to tiear in mind, that no actual 
fraud is alleged or claimed, in this bill, to 
have been practiced upon these complain- 
ants. 

5. This brings us to the argument forcibly 
urged upon our attention, whicli was, how- 
ever, considered in Shapley v. Abbott, above 
referred to— that the defendant is estopped 
to insist upon the statute as a defence. This 
claim requires, as already suggested, that it 
be first determined who is, for the purpose* 
of this suit, to be deemed the real defendant 
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in the actions at law. If it be the govem- 
ment, as the complainants now insist, then 
the statements and representations of the 
defendant, after he ceased to be collector, 
should be laid out of view. "What facts have 
the government stated or represented, so as 
to create an estoppel? Statutes, rules and 
regulations of the treasury department, if 
they show that the complainants once had a 
legal claim, If the facta be as stated In the 
bill, go no further. These do not affect the 
validity of the defence of the statute of limi- 
tations, either at law or in equity, if the com- 
plainants do not prosecute their once legal 
claim within the time limited. Can a 
subordinate officer in the custom house make 
representations, either touching the past or 
the future, which can estop the government 
in a case like the present? He is not ap- 
pointed or authorized for any such purpose 
or with any such power. What he said or 
did was not in the receipt of money paid to 
him, or which he was authorized to receive, 
■or in respect of which he was executing a 
general authority, such as enables agents, 
sometimes, to bind their principal by con- 
temporaneous acts or declarations. The 
money was in the treasury of the United 
States. He had no power or authority to 
bind the government, by prescribing the 
terms or conditions upon which it should be 
refunded to the complainants. 

But, what is it alleged that he represented? 
Nothing of substance, except, that, by the 
rules and practice of the department of the 
treasury, the presentation of the claim put 
an end to the running of the statute of limi- 
tations, and such statute could not and would 
not, thereafter, be set up as a bar. If that 
statement was an opinion, that, as matter 
■of law, the presentation of the claims pre- 
vented the running of the statute, then, of 
course, it estopped no one. As a statement 
■of a fact, it had no effect as an estoppel. 
It may, for the purposes of the question, 
be deemed the statement of the truth. Sup- 
pose that the rules and practice were as 
stated. Could not the department of the 
treasury change them at pleasure? The argu- 
ment would make such a practice, once be- 
gun, forever binding and unchangeable, for, 
the moment an attempt was made to depart 
from it by setting up the statute of limita- 
tions as a defence, a court of equity would 
be called upon, as here, to enjoin the defence. 
AU else that was said by the, auditor was 
prospective. It had reference to the future 
conduct of a defence to a suit or suits which 
might thereafter be brought. If full au- 
thority to make the statement on behalf of 
the government were conceded, it was, at 
most, promissory. This is not of the nature 
■of an estoppel in pais. In truth, It was but 
the expression of opinion, either of the law, 
or of what the treasury department would 
4o in the future. Such an opinion is no es- 
toppel. But, the want of authority in this 
oflacial, already adverted to, is sufficiently 



j conclusive, apart from these last mentioned 
distinctions. 

If, on the other hand, we again treat the 
defendant as, for the purposes of this suit, 
the real party in interest, then the consider- 
ations arising out of the terms of the New 
York statute apply, and the decision of the 
New York court of appeals Is pertinent; 
and, besides this, his conversation Is subject 
to like observations as are above made on the 
conversation of the auditor. Fairly inter- 
preted, all that the defendant is alleged to 
have said to the complainants' attorney had 
reference to the future conduct of the gov- 
ernment or the secretary of the treasury In 
the matter, and was a concurrence in the 
views of Mr. Ogden, accompanied with an ex- 
press disavowal or protest that he, the de- 
fendant, had any control in the adjustment 
and refimding which the attorney was ur- 
ging. How, in the face of that protest, and 
of his express reference to the judgment and 
experience of Mr. Ogden, for information as 
to what the government would do, could the 
complaiuants rely upon anything said by him 
as binding any one in any form? It is, 
however, unnecessary to pursue the discus- 
sion In that aspect, since the complainants, 
on the argument of the demurrer. Insist, that 
we should regard the government, and not 
the nominal defendant, as the real party, 
and, if so, the acts or declarations of the 
defendant, after he ceased to be an officer of 
the government, cannot estop the latter. We 
add, however, that we are unable to find In 
either aspect of the case any sufficient ground 
for declaring that either are estopped to 
make any legal defense to these actions at 
law which may be available. There are 
many other views bearing upon the suffi- 
ciency of this bill, which have been adverted 
to on the argument, in support of the de- 
murrer, but we deem it unnecessary to pur- 
sue further a discussion already greatly pro- 
tracted. 

It is easy to group all the circumstances 
detailed in this bill of complaint, and assum- 
ing that the claims of the complainants were 
originally just and legal, say that the com- 
plainants ought not to be vexed and hindered 
by such a defence; that the government ought 
to have refunded their money; that the com- 
plainants did wait in reliance upon the cir- 
cumstances detailed in the bill; that, al- 
though they may have been unwise in so 
long delaying to sue, they did not suppose 
that their rights would be prejudiced there- 
by; that, even now, the government ouglit 
to refund the money; and that, unless there 
is some suspicion of unfairness or fraud, 
some loss of evidence bearing upon the justice 
of their claims, or the amount thereof, or 
reason to believe that delay in bringing suit 
has wrought some prejudice or endangered 
some right, or there is danger in establishing 
a precedent, or some reason other than ap- 
pears on the mere face of this bill, then the 
interposition of such a defence, by or at the 
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instance of the government, enabling it to re- 
tain money wrongfully gotten Into the treas- 
ury, and against importers who would seem 
to have been long and patiently doing what 
they could, short of suing, to obtain their 
rights, Is ungracious, and invites an effort to 
avoid the effect of the statute, if possible. 
But we have not been able to find grounds 
upon which, on principles of law or equity, 
a court of equity can interfere. 

It is suggested, that, as an injunction pen- 
dente lite was granted in this court, and upon 
this bill, we ought to deem the question res 
adjudlcata, or ought, at least, to follow such 
allowance of the injunction as an autliorlty. 
This would have saved us much time and 
labor; it would have been a throwing off of 
responsibility, quite grateful to us, if we had 
deemed it consistent with the proper dis- 
•charge of duty. But, the granting of a pre- 
limlnaiy injunction has for its precise object 
the retaining of all things in their then con- 
dition until the case can be deliberately 
heard or examined upon the issues finally 
made for hearing or trial. It is provisional 
merely. It is granted as matter of discre- 
tion. It is often and properly granted where 
the question is important and doubtful. 
When the case comes to be finally heard on 
the merits, and judgment is to be pronounc- 
ed, the court are l>ound to apply to it the 
rules that govern the rights of the parties; 
and there is nothing provisional in such 
judgment. They then finally settle those 
rights. Until that can or should be done, 
a temporary injunction is often a discreet 
exercise of the power of the court, to see 
that nothing is done pendente lite which will 
impede the doing of what may be finally 
adjudged to be right, in the matter in con- 
troversy. But for this preliminary injunc- 
tion, the defendant might have pressed the 
actions at law to trial and judgment, before 
this case coiQd be heard and decided, so as 
to become the subject of further review. If 
the parties so desired. Decisions of the court 
granting or refusing a preliminary Injunction 
are not conclusive either upon the court or 
the parties, and are not intended to be so, 
In a subsequent disposition of the cause by 
a decree. We are, therefore, not wanting in 
due respect to the court or the judge by 
whom the preliminary injunction was grant- 
ed. On the contrary, our convictions tend 
to the belief, that, if sitting with us on the 
hearing of this demurrer, his conclusion must 
be the same as our own deliberate judgment. 

The demurrer must be sustained, and the 
usual decree dismissing the bill, with costs, 
be entered, unless the complainants wish to 
amend. In that case, leave should be given, 
on the usual terms. 

[NOTE. In afBnning this devTee, Mr. Jus- 
tice Clifford, speaking for the supreme court, 
said: "Conceding that the United States is 
the real party, still the court is of opinion that 
there is notliing in the remarks attributed to 
the auditor of the customhouse, or to the re- 
fund clerk, or to the secretary of the treas- 



ury which can be held to preclude the re- 
spondent from pleading any proper plea to the 
actions which he may think necessary in 
making his defense. * * * Congress, un- 
doubtedly, might authorize actions of the kind 
to be brought directly apainst the United States; 
hut all must concede that such a power has 
never been exercised and is not conferred, 
and, in the absence of such legislation, the 
court is of the opinion that such actions may 
in certain aspects be ireated as actions 
against the collector, unless it appears that 
he acted under the directions of the proper 
official authority, or that a case is made 
where no execution can issue against the col- 
lector. * * • Taken in the most favora- 
ble view for the complainants, it is clear that 
it is impossible to regard the remarks at- 
tributed to the secretary of the treasury or 
to the officers of the customs 'as a contract 
or promise made by either party. There was 
no promise to forbear instituting the suits: 
nor was there any promise, if forbearance 
was accorded, that the statute should cease 
to run. * ♦ * When they separated, each 
party was as free to pursue his own course, 
as when the interview commenced. Com- 
plainants might have brought suits the same 
day, and, if they had, the respondent would 
have been at liberty to make any defense in 
his power, irrespective of anything which had 
transpired at the interview." .lustices Miller 
and Field dissenting. Andreae v. Bedfield, 93 
U. S. 225.] 
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ANDREAE et al. v. REDFIELD. 

[15 Int. Rev. Rec. 105.] 

Circuit Court, W. D. New York. Jan. Term, 

1872. 

Limitations — Action against Collector fob 
Duties Paid— Promise not to Plead Statpte. 

[1. In a replication to a plea of the statute 
of limitations, an allegation that the defend- 
ant resided out of the state 11 months, with- 
out an averment that the statutory i)€riod has 
not elapsed, exclusive of the time of his ab- 
sence, is insufficient.] 

[2. In a suit against a collector of customs 
whose plea is the statute of limitations, a rep- 
lication alleging that the United States, and 
not the collector, were liable for the amount 
claimed; that the United States had made a 
new promise, and had promised not to plead 
the statute, if it contains any substantial de- 
fense to the plea, is double, and therefore in- 
sufficient.] 

[3. The granting of leave to put in several 
replications merely permits the parties to put 
the matters in the record, and is not an ad- 
judication of their sufficiency.] 

[4. Where leave is given in a suit against a 
revenue collector to set up in reply to a plea 
of the statute of limitations an nffreement 
that, if the plaintiffs filed their claims with 
the collector, the statute should not be pleaded, 
with an averment that they did file such 
claims, a replication setting up an afireement 
that the statute should not be pleaded to any 
claims for refund accruing within six years 
prior to the commencement of a test suit ce- 
cided in favor of the plaintiffs, and acquiesced 
in by the treasury department, that such test 
suit had been so decided and acquiesced in, 
and wherein such suit is not particularly de- 
scribed, nor the connection of the case at bar 
with the alleged agreement or test suit .snowu. 
is too vague.] 

[5. The averment in such a replication of a 
complete promise by the secretary of the treas- 
ury 10 years before the bringing of the suit is 
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Insufficient The secretary's promise cannot be 
construed to operate without any hiuit os to 
time.] 

re. Act March 3, 1SG3, providing for the re- 
lief of collectors of customs by discharging 
their liabili^ for unlawful collections out of 
the treasury, did not confer on the secretary 
of the treasury any such power that his prom- 
ise not to plead the statute of limiiauons will 
avail plaintiffs in an action against a col- 
lector.] 

[See note at end of case.] 

[7. Where leave is granted to file four repli- 
cations in an action against a colicctitt- of cus- 
toms, of which the first two rest upon prom- 
ises by the collector, and the last upon prom- 
ises by the secretary of the treasury, i.s if the 
collector was a merely nominal defendant, such 
last replication is bad, since it is iuyonststcnt 
with the others.] 

[At law. Action by Otto Andreae and oth- 
ers against Herman J. Redfleld, collector, 
for a refund of duties. Leave to file four 
replications was granted. On demurrer to 
the replications. Overruled in part.] 

The following opinion discusses an Im- 
portant question of pleading in "Collectors' 
cases," under the act of March 3rd, 1863, 
and, in order that the points considered and 
disposed of may be more apparent, we give 
a synopsis of all the issues under the de- 
murrer. 

A. \V. Griswold, John C. Darrow, and Sam- 
uel Hand, for plaintiffs. 

Webster & Craig and H. J. Begly, for de- 
fendant. 

WOODRUFF, Circuit Judge. This action 
is for money had and advanced, money paid, 
laid out and expended, had and received, 
etc., in the form of the ordinary money 
counts in assumpsit The defendant, among 
otiier defences severally pleaded, by his third 
plea avers that the several causes of action 
did not, nor did either of them, accrue with- 
in six years before the commencement of 
this action. To tliis plea, the plaintififs de- 
sired to file four replications, and, by the 
order produced on the hearing, it appears- 
that the court, in 1867, made a special order 
permitting the plaintiffs to reply speciaUy 
the matters specified in the order. The plain- 
tiffs thereupon filed four several replications 
to the plea of -tiie statute of limitations so 
pleaded. These replications are: 1st That 
before the expiration of six years from the 
time when the moneys were had and re- 
ceived, etc., etc., by the defendant, the said 
defendant promised and agreed to and with 
the plaintiffs, that the statute of limitations 
should not be pleaded, in case the plaintiffs 
should file their claim to be refunded the 
said moneys, with the collector of the port 
of New York, and the plea avers that the 
I>laintiffs did file and claim within the speci- 
fied period. 2nd. That the plaintiffs within 
six years before the commencement of this 
suit renewed and ratified his promises in the 
declaration mentioned. 3rd. That after the 
causes of action had accrued to the plaintiffs, 
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the defendant departed from, and resided 
out of the state of New York, for the period 
of about eleven months. And 4th. That by 
the act of congress of March 3rd, 1863, the 
defendant was discharged from all personal 
liability to repay the said several sums of 
money in the complaint mentioned, ofli- 
cially coUeeted by the defendant, and paid 
into the treasury of the United States, but 
that it was by the said act made the duty 
of the secretary of the treasury to repay 
the severjil sums of money ofiicially collected 
by the said defendant upon a recovery of a 
judgment against him in a suit brought 
against him in his official capacity to re- 
cover the said moneys, and that the secre- 
tary of the treasury, within six years before 
the commencement of this suit, did imder- 
take and promise to pay the said several 
sums of money in the complaint of the 
plaintiffs mentioned; and that the defend- 
ant, while collector of the port of New York, 
paid over to the United States the moneys 
exacted by him from the plaintiffs on the 
condition, trust and agreement that the 
United States should and would undertake 
and assume to bear and be responsible for 
all claims that should be made against him 
as such collector for moneys received and 
exacted by order of the treasury department, 
and that the moneys paid by the plaintiffs to 
the defendant as In the complaint mentioned 
were so exacted. That this suit is defended 
by the United States, and "that before the 
expiration of six years from the time when 
the said money was paid to the defendant 
by the plaintiffs and by the defendant to the 
treasury of the United States, and within 
six years next before the commencement of 
this action, the said secretary of the United 
States did officially promulgate and make 
known and promise, and agree to, and with 
these plaintiffs, that the statute of limita- 
tions should not be pleaded as to any claims 
for refund of money so officially collectu<l 
accruing within six years next prior to the 
commencement of a test suit in such cases, 
when such test suit had been decided in 
favor of the claimants and such decision 
acquiesced in by the treasury department. 
That test suits for the recovery of such 
money, as is in the complaint of the said 
plaintiffs mentioned, so officially collected, 
had been commenced in the courts of the 
United States in the years 1855 and 1856, 
and determined in favor of the plaintiffs 
therein, and the decision therein had been 
acquiesced in by the treasury department by 
letters of instruction issued by the secretary 
of the treasury, dated October, 1856, and 
May, 1857." To these four replications the 
defendant demurred. These replications 
may be briefly described as, 1. Promise by 
the defendant not to plead the statute if the 
claims should lie filed with the collector. 2. 
New promise by the defendant 3. Absence 
of the collector for about eleven months from 
the state. 4. New promise by the secretary 
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of the treasury, and promise by the secretary 
of the treasury that the statute of limita- 
tions should not be pleaded if a test suit 
should be brought and decided in favor of 
the claimants. 

As to the first of these replications, I 
should have had great doubts whether it 
was an answer at law to the pleas of the 
statute of limitations, but for the case of 
Gaylord v. Van Loan, 15 Wend. 308, and 
the cases therein referred to. Such an agree- 
ment, if to be enforced as an agreement, 
would seem to me to furnish occasion for 
an application to a court of equity to restrain 
the defendant from pleading his legal de- 
fence, where, by reason of the agreement, 
and what was done under it, it was in- 
equitable to plead the statute. How it Is, 
as an agreement, a legal answer to the plea 
is not obvious. The theory of an estoppel 
In pais makes the circumstances creating 
the estoppel conclusive evidence of the facts 
Imported thereby, and as evidence of such 
fact It is useful. It Is doubtless grossly In- 
equitable for a defendant to plead the stat- 
ute of limitations when, for a sufficient con- 
sideration, he has agreed with the plain- 
tiffs that he will not; or to plead usury when, 
upon like consideration, he has agreed that 
he will not; or to set up any defence when, 
upon like consideration, he has agreed that, 
he will not defend. But a replication to a 
plea setting up that the defendant, for a 
consideration, would not Interpose any plea 
to the action would be a novelty at least A 
court of equity can deal much better with 
agi'eements of this description, and can ex- 
amine all the circumstances attending the 
making of the agreement and Its perform- 
ance, consider all the resulting equities, and 
grant or withhold an injunction or not as 
may be just. I, however, yield this doubt to 
the cases cited, especially since the defend- 
ant's counsel does not. In his argument, deny 
the sufficiency of the replication on any 
such gi'ound. 

The second replication does not seem to 
be objectionable upon any facts appearing 
in this replication or the plea to which it 
is addressed. 

The third replication Is clearly bad, and 
it seems to me frivolous. No Issue can be 
joined upon It which will either determine 
the truth or legal effect of the plea, or avoid 
It. Suppose It to be found by a verdict that 
after the cause of action accrued, the de- 
fendant departed from and resided out of 
this state for about eleven months. It does 
not follow that six years have not ehipsed 
since the cause of action accrued, exclusive 
of the period of such absence. The plain- 
tiff should make his replication such that it 
takes his case out of the operation of the 
statute; I. e., such that if true he is entitled 
to recover. The Issue here tendered is Im- 
material. When the statute exception "be- 
yond seas" is pleaded, the replication should 
aver that six years have not elapsed since the 
iFED.OAS. — 55 



defendant returned. So are the precedents,, 
and so here the replication should show that 
six years have not elapsed, exclusive of the- 
period of absence. I say nothing on the 
question whether it is necessary, under the 
statute of New York, to reply this absence 
specially; It is sufficient for this occasion 
that he has seen fit to do so, and he cannot 
be permitted to force the defendant hito an 
issue upon such a repUcation as he here in- 
terposes. 

The fourth replication Is a novel and most 
extraordinary pleading. Its phraseology sug- 
gests that it was framed as and for a biU 
of complaint In equity, and yet It is as vague,, 
indefinite, and uncertain in some of its parts 
as a bill of complaint may sometimes be 
where the complainant avers ignorance of 
particulars, and prays a discovery thereof 
from the defendant. As a pleading at law 
a most obvious defect is that It is double, 
if it contains any substantial matter in avoid- 
ance of the plea. Assuming that it is a 
legal answer to the plea, then it contains two 
answers, one a new promise by the secretary 
of the treasury, and the other a promise 
by the secretary that the statute of limita- 
tions should not be pleaded on certain condi- 
tions specified. I can hardly suppose that 
the plaintiff's averment of the payment of 
the money to the United States upon a trust, 
was Intended as an avoidance of the plea 
on the ground that to a trust the statute 
of limitations does not apply; that doctrine 
might avail In a proper case, to an action 
between cestui que trust and trustee; but 
if that was the purpose on an idea that here 
the United States is to be regarded as the- 
debtor, then there is a third, substantial mat- 
ter of avoidance. 

This is sufficient to dispose of the fourtb 
replication, but to obviate an application, 
for amendment. It may be proper to make- 
some further suggestions. 

The granting of leave of court to put in 
several replications is no adjudication of the 
sufficiency of the matters mentioned in the 
order to be replied. It merely permits the 
parties to put the matters in the record to- 
become the subject of examination and ad- 
judication. 

In the next place, so far as the plalntlfir 
seeks to sustain this fourth replication by 
the order giving leave to file it. It Is suffi- 
cient to say that the leave given did not con- 
template the setting up of such an agreement 
as it contains, nor by any means sucb 
vague and indefinite allegations as accom- 
pany it The purpose of a pleading is to ap- 
prise the adverse party of the facts relied 
upon, and Intended to be proved, in sucb 
form that he can put them in issue with 
some idea of wliat he may expect to meet on 
the trial. The leave given was to set up an 
agreement that if the plaintiffs filed their 
claims with the collector, the statute of 
limitations should not be pleaded, with an 
averment that they did file such claims. The 
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replication sets up an agreement that the 
statute sliould not he pleaded, as to any 
claims, for refund of money so officially col- 
lected, accruing within six years next prior 
to the commencement of a test suit in such 
cases, where such test suit had been decided 
in favor of the claimants, and such decision 
acquiesced in by the treasury department; 
and that test suits were commenced in the 
court of the United States in the years 1855 
and 1856, and determined in favor of the 
plaintiffs therein, and such decision had been 
acquiesced in by the treasury department by 
letter issued by the secretary of the treasury, 
dated October, 1856, and May, 1857. 

What is a test suit? On what particulars, 
in any answer to that question, can the de- 
fendant take issue if he wishes to do so un- 
der this replication? By whom, in what 
<ourt, and where, have such suits been 
brought? Who were the parties, and by 
what particulars can they be identified, so 
that the defendant can take Issue with the 
plaintiffs, and have some means of ascertain- 
ing that of which the replication should It- 
self apprise him, viz; what is to be proved 
In support of the plaintiff's case? 

Again, what connection have the causes 
of action in this suit w^ith such agreement, 
or with such test suit? It is not averred in 
this replication that these moneys were paid 
to the defendant or to the United States bo- 
fore such agreement, or that the right to 
such moneys was involved in the suits re- 
ferred to, or that the causes of action herein 
constituted claims for refund of money so 
officially collected accruing within six years 
next prior to the commencement of the test 
suits mentioned, or that a test suit was 
brought within six years after these causes 
of action accrued. 

And again: If the agi-eement should be 
sustained, held, sufficiently pleaded and com- 
plied with, the decision of the test suit and 
the acquiescence of the secretary of the 
treasmy are averred to have been complete- 
ly communicated in May, 1857. Is it to be 
consti'ued that such an agreement operates 
without any limit as to time? That the plain- 
tiffs could wait ten years after such final 
acquiescence, and then bring suit unaffected 
by the statute of limitations? Clearly the 
order giving leave never contemplated such 
a replication as this; and If the replication 
cannot be sustained on this demurrer, with- 
out the aid of the order, it ought not to be 
sustained on any ground. 

Thus far I have treated this fourth replica- 
tion as if the agreement by the secretary of 
the treasury could be pleaded in avoidance 
of the statute. I do not intend to counte- 
nance that view of the subject. The theory 
upon which the plaintiffs seeK to justify this 
fourth replication makes their entire repli- 
cation inconsistent, and any support the 
agreement gives to the fourth is destructive 
of the first and second replications. That 
theory Is that the act of congi*ess of March 
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3rd, 1863, has operated as sort of novation 
by which the United States has become the 
debtor of the plaintiffs, and the defendant 
is discharged from liability. He being, how- 
ever, retained as a defendant in form, so 
that by due judicial proceedings the validity 
and amount of the plaintiffs' claims may be 
ascertained and determined. Hence, the 
United States, being the real defendant, the 
new promise by the secretary of treasury, 
and his promise that the statute of limita- 
tions shall not be pleaded, are operative and 
available to the plaintiffs. What then be- 
comes of the first and second replications, 
which av2r that the defendant, Redfield, 
made a new promise? and that he promised 
not to plead the statute? Surely if the stat- 
ute deprived him of all interest, and re- 
lieved him of all liability, and cast it upon 
the United States so that the latter became 
aDd is the real debtor and the real defend- 
ant, then those promises of the nominal de- 
fendant cannot be permitted to prejudice 
the government The theory of the plain- 
tiffs cannot be used to sustain the promises 
of the secretary of the treasury, and be repu- 
diated to sustain those of the nominal de- 
fendant, as an avoidance of the statute at 
law. T am, however, of opinion that the 
act of 1863 has neither wrought any change 
in the rules of law governing pleadings in 
the action, or in the tests to be applied to 
them by a court of law. nor has it conferred 
upon the secretary of the treasury any such 
power that his promise will avail the plain- 
tiffs at ail in their action at law against the 
defendant The action must proceed gov- 
erned by such rules as would govern the 
question of recovery, or no recovery at law, 
had no such statute been enacted. It is for 
the protection of the defendant, not for the 
benefit oC the plaintiffs, that the statute in- 
tervenes to provide for the relief of the for- 
mer by making provision to discharge his 
liability out of the treasury. 

Under these views, the defendant must 
have judgment upon his demurrer to the 
third and fourth replications, and as to the 
first and second replications the demurrer 
must be overruled with leave to the defend- 
ant to rejoin. 

[NOTE. Rejoinders were filed to the first 
and second replications, and issue joined there- 
on. While the cases were still pending, the 
plaintiffs filed a bill of complaint to restrain 
the vpspondonts from pleadlnir tlie s+tvtute of 
limitations in the action at law, settinc up a 
promise by the customs officials and the sec- 
retary of the treaaairy not to plead the stat- 
ute of limitations, new promises by both these 
officers, and the fact that in other actions, on 
similar facts, jud.cment had been given for 
tlie iraportprs. and the excessive duties re- 
funded by the government. The bill was dis- 
missed by the drcuit court, and on appeal 
the supreme court affirmed that decision, on 
the ground that conversations wherem the 
government ofiScers said that under like cir- 
cumstances it was not the custom of the 
treasury department to plead the statute or 
limitations did not amount to a promise not 
to plead the statute, nor to a new promise, be- 



£1 Fed. Cas. page 867] 



(Case No. 370) ANDREWS 



cause not in writing; that, if they did amount 
to such a contract, it was void for lack of con- 
sideration; and that the defendants were not 
t*.-jtoi)pod to plead the statute because both par- 
ties were equally well informed of all the 
facts. Miller and Field, JJ., dissented, on the 
ground that the acts and promises of the gOT- 
ernment officials amounted to an estoppel in 
equity to the plea of the statute of limitations. 
Audreae t. Redfield, 98 V. S. 225.] 



Case No. 869. 

In re ANDllEWS. 

[1 Hask. 87.]^ 

District Court, D. Maine. Feb., 1867. 

AiiMY— Enlistment of Minor— Dischakge on 
Request of Parent ob Guardian. 

A minor, who has enlisted in the army of 
the United States without the consent of his 
parent or guardian, must be discharged on re- 
quest of his father. 

[See, also, U. S. v. Wright, Case No. 16,777.] 

Habeas coipua. A father asks the dis- 
charge of his minor son from an -enlistment 
in the army, made without the father's con- 
sent 

Nathan Webb and Thomas Amory Deblois, 
for petitioner. 

FOX, District Judge. The act of [March 
16] 1802 [section 11, 2 Stat 134] provided 
that no person under the age of twenty-one 
should be enlisted by any officer without the 
consent of his parent, guardian, or master, 
first had or obtained. The same provision 
is found in the act of 1813; but by act of 
[December 10] 1814, c. 10, §§ 1, 2, [3 Stat 
146,] the enlistment of men between the 
ages of eighteen and fifty was authorized; 
and it further provided, that such enlist- 
ment should be absolute and binding upon 
all parties under the age of twenty-one years; 
but any recruit might at any time withhi 
four days from his enlistment, reconsider 
and withdraw his enlistment The third sec- 
tion repealed so much of the fifth section, of 
the act of [January 13] 1813 [3 Stat. 791, c. 
12] as required the consult of the parent 
to the minor's enlistment By act of [March 
3] 1815, [3 Stat 224,] entitled **an act fixing 
the military peace establishment of the Unit- 
ed States," it was provided that the men 
should be recruited in the same manner, and 
with the same limitations, as are authorized 
by act of 1802. This revived the provision 
of the act of 1802, and restored the require- 
ment of the consent of the parent to the en- 
listment of the minor. The act of 1814, I 
consider repealed, and the provision of the 
act of 1802 in this respect revived. The act 
of September 28, 1850, [section 5, 9 Stat 
507,] makes it the duty of the secretary of 
war to order the discharge of any soldier of 
the army, who at the time of his enlistment 
was under the age of twenty-one years, 

•[Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



upon evidence being produced to him that 
such enlistment was without the consent of 
his parent or guardian. I consider thjs as 
only affording a more speedy redress to the 
parent, and conferring on the secretary of 
war the power, or rather char^g him with 
the duty, of granting a discharge in such a 
case. Before this, it might be necessary to 
apply to the courts for a discharge, and in 
some cases the soldier might be In the Indian 
Territory, or some other locality where the 
order of the court could not be had. The 
duty therefore devolved on the secretary of 
war to grant a discharge. There is nothing 
which can be construed as legalizing such 
enlistment The next act I find Is that of 
[February 13] 1862, c. 25, [12 Stat 339,] 
which by the second section repeals the fifth 
section of the act of September 28, 1850. 
The repeal of this section leaves the law as 
it was before the act of 1850 was passed. 
The authority, which was by that section 
conferred on the secretary of war, was by 
Its repeal simply withdrawn, and it did not 
in any way touch the validity of the enlist- 
ment, or the power of the court over it I 
have no doubt that the enlistment is illegal 
as against the parent, being without his con- 
sent and that the minor should be dis- 
charged therefrom. Vide act of [February 
24] 1864, c. 13, [13 Stat 6,] and [act of July 
4, 1864,] c. 237, [13 Stat 379,] and act of 
[March 3] 1865. [15 Stat 487.] 
Discharge ordered. 
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Case No, 370. 

In re ANDREWS et al. 

[11 N. B. R. (1875,) 59; 22 Pittsb. Leg. 
J, 41,] 

District Court, W. D. Pennsylvania, 

Baxkruptcy— Counsel's Fees— Preparation or 

SCHEDUI.E. 

[The fee to be allowed counsel for the prep- 
aration of a schedule of a bankrupt is not to 
be determined by the amount of mere clerical 
labor performed; the systematizing, arrange- 
ment, and condensation of the matter should be 
considered; and a fee of $100 for preparing 
a schedule numbering 40 pages of bankruptcy 
blanks was properly allowed.] 

In banlo-uptcy. 

By the register: Noah W. Shafer, the reg- 
ister to whom was referred the petition of 
Ferguson & Murray, Esqs., attomeys-at-law 
and solicitors for said bankrupts, for a reason- 
able compensation for preparing and making 
the individual and partnership schedules of 
said bankrupts, beg leave to report: That I 
have very carefully examined the matters al- 
leged in the said petition, and have compared 
and considered the amount of professional la- 
bor involved, and also what is a reasonable 
compensation for the same. It has been adjudi- 



ANDREWS (Case No. 371) 



[1 Fed, Cas. page 868] 



cated in yv-ur honorable court, that cotmsel 
in cases of this kind have the right to be 
compensated out of the funds of the bank- 
rupt in the hands of the assignee, and the 
register accepts the adjudication as fixing 
the law and practice. 

Then as to the amount of compensation. 
In examining the schedule I find that there 
are partnership schedules of Andrews & 
Jones, of Robert Andrews and Henry C. 
Jones, the individuals composing the said 
firm. The whole schedule numbers forty 
pages of bankruptcy blanks, exclusive of the 
blanks for jurats and certificates. The ques- 
tion of compensation of counsel fees In any 
given case is always difiicult It requires 
great care, experience, and caution to do 
justice to the solicitors and at the same time 
to preserve the estate from improper allow- 
ance. It is not the mere manual labor of 
writing that counsel, in cases of this kind, 
is required to do. He must first get his 
matter systematized, arranged, and condens- 
ed, so as to appear to as much advantage 
and convenience as is possible. This cannot 
be done with the celerity of mere copying, 
as all those who have tried it know. In a 
voluntary petition and schedules filed before 
me, or rather referred to me by yotur hon- 
orable court, not so large as this, not so many 
pages, nor any more difficult, the petitioner 
paid four hundred dollars for its preparation 
and the accompanying counsel and advice. 
I refer to the case of Stephen G. Barnes, 
[Case No. 1,010,] bankrupt, No. 2253 in bank- 
ruptcy. This, I have no hesitation in say- 
ing, is not to be taken as a fair precedent, 
for I am free to say that I think that a com- 
pensation entirely disproportionate to the 
work and professional skiU required. In the 
case before me, and in view of the value 
that counsel put upon their own services (I 
mean counsel competent to perform the 
duties they undertake), the register does not 
think that one hundred dollars would be 
more than a reasonable compensation, but 
on the other hand, considers it reasonable— 
not too much, but at the same time ample 
for the services rendered. The professional 
labor required is much more than that re- 
quired In an involuntary petition prior to 
the amendment of June 22, 1874, to the bank- 
rupt law, in which cases, from seventy-five 
dollars to one hundred and twenty-five dol- 
lars have been allowed In my district. The 
assignee, A, W. Irwin, Esq., has funds of the 
said bankrupts in his hands, and whatever 
compensation is allowed, he has the funds to 
pay. The register would recommend that 
the petitioning counsel in this case be al- 
lowed the sum of one himdred dollars for the 
preparation of the schedules of bankrupt — 
both partnership and individual— the prepa- 
ration of which was in obedience to the 
mandate of your honorable coiu-t, as con- 
tained in the warrant issued In the case, 
and further, that the assignee, A. W. Irwin, 
be directed to pay the same out of the funds 



of the estate in his hands. Respectfully 
submitted, N. W. Shafer. 

MeOANDDESS, District Judge. The fore- 
going report of register Shafer, recommend- 
ing an allowance of one hundred dollars to 
Ferguson & Murray, Esqs., solicitors for said 
bankrupt, is confirmed, and the assignee is 
ordered to pay the same. 



ANDREWS V. BASSETT. 

[See Andrews v. Spear, Case No, 379; Id. 
380.] 
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Case No. 371. 

ANDREWS et al. v. CARMAN. 

[13 Blatchf. 307; 2 Ban. & A. 277;* 9 O, G. 
1011; Merw. Pat. Inv. 249.] 

Circuit Court, E. D. New York. April 24, 1876. 

Patents fob Inventions — VAMniTr of Rei^sde 
— Process— NovELTT — Manufacture — Antici- 
pation—Abandonment. 

1. The reissued letters patent granted to 
Nelson W. Green, May 9th, 1871, for a pro- 
cess of constructing wells, are valid. 

[Cited in Andrews v. Cross, 8 Fed. 277; 
Barnes v. Andrews, 122 U. S. 47, 7 Sup. Ct. 
1073. Followed in Green v. French, 11 Fed. 
591; Andrews v. Eames. 15 Fed. 110; Green 
V. French, Case No, 6,757.] 

2. The state of the art of constructing wells 
at the time Green made hia invention, ex- 
plained. The peculiar features of Green's well, 
called the "driven well," explained. 

[Cited in Andrews v. Cross, 8 Fed. 277; 
Eames v. Andrews, 122 U. S. 47, 7 Sup. Ct. 
1073. Followed in Andrews v. Eames, 15 
Fed. 110; Green v. French, 11 Fed. 591.] 

3. The claim of the patent, namely, "The pro- 
cess of constructing wells by driving or forcing 
an instrument into the ground until it is pro- 
jected into the water, without removing the 
earth upwards, as it is in boring, substantially 
as herein described," is a claim to a process: 
and the element of novelty in the process con- 
sists in driving a tube tightly into the earth, 
without removing the earth upwards, to serve 
as a well pit, and attaching thereto a pump, 
so that the process puts to practical use the 
new principle of forcing the water in the water- 
bearing strata of the earth from the earth into 
a well pit, by the use of artificial power ap- 
plied to create a vacuum in the water-bearing 
strata of the earth, and at the same time in 
tiie well pit. 

[Cited in Green v. French, Case No. 5,757; 
Andrews v. Cross, 8 Fed. 277; Eames v. 
Andrews. 122 U. S. 47; 7 Sup. Ct. 1073. 
Followed in Green v. French. 11 Fed. 591; 
Andrews v. Eames, 15 Fed. 110.] 

4- The claim may also well be construed as 
elaimins the well as a manufacture constructed 
according to the process described. 

[Cited in Andrews v. Cross, 8 Fed. 277; 
Eames v. Andrews, 122 U. S. 47, 7 Sup. Ct. 



^[Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, reprinted in 2 Ban. & A. 277; and 
here republished by permission.] 
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ir73. Followed i i Green v. French, 11 Fed. 
.591; Andrews v. Eames, 15 Fed. 110.] 

5. A chance operation of a principle, unrec- 
ognized by any one at the time, and from which 
no information of its existence, and no knowl- 
edge of a method of its employment, is derived 
by any one, if proved to have occurred, will 
not he sufficient to defeat the claim of him 
who first discovers the principle, and, by putting 
it to a practical and intelligent use, first makes 
it available to man. 

[Oitcd in Green v. French, Case No. 5,757; 
Andrews v. Cross, 8 Fed. 277; Maxheimer 
V. Meyer, 9 Fed. 462; Eames v. Andrews, 
122 U. S. 47, 7 Sun. Ct. 1073; Electrical 
Accumulator Co. v. Julien Electric Co., 38 
Fed. 128; Boyd v. Cherry, 50 Fed. 283. 
Followed in Green v. French, 11 Fed. 591; 
Andrews v. Eames, 15 Fed. llO.] 

6. The qaestion of the dedication and aban- 
donment of his invention, by Green, to the 
public, considered. The question of Green's de- 
lay in applying for a patent, for more than four 
years after he made his invention, considered, 
as bearing on the question of abandonment. 

[Cited in Andrews v. Wright. Case No. 382; 
Green v. French, Id. 5757; Andrews v. 
Cross, 8 Fed. 277; Eames v. Andrews, 122 
U. S. 47, 7 Sup. Ct. 1073; Beedle v. Ben- 
nett, 122 TI. S. 76, 7 Sup. Ct. 1093; The 
Driven Well Cases, 122 U. S. 47, 7 Sup. 
Ct. 1077. Distinguished in Andrews v. 
Hovey, 123 TJ. S. 269, 8 Sup. Ct. 102. Fol- 
lowed in Andrews v. Wright, Case No. 382; 
Green v. French. 11 Fed. 591; Andrews v. 
Eames, 15 Fed. 110.] 

[7. Under the act of 1839 there is no aban- 

'donmeiit unless public use of the invention more 

than two years prior to the application for the 

patent, and with the knowledge and allowance 

of the inventor, is aflfirmatively proved.] 

[Cited in Campbell v. James, Case No. 2361.] 

[Spp Elizabeth v. Pavement Co., 97 TJ. S. 126; 

Campbell v. Mayor, etc., of New York, 9 

Fed. 504. See, contra, Andrews v. Hovey, 

124 U. S. 715. 8 Sup. Ct. C76.] 

[In equity. Suit by William D. Andrews 
and others against Theodore A. Carman to 
«njoin Infringement of reissiied patent No. 
4,372, and. for damages. Decree for com- 
plainants.] 

George GlfCord, Milo Goodrich, Benjamin 
F. Tracy, and Joseph O. Olajiion, for plain- 
tiffs. 

William D. Shipman, Samuel L. Warner, 
and Silas A. Robinson, for defendant 

BENEDICT, District Judge. This Is a 
suit In equity brought by the owners of a 
patent Issued to Nelson W. Green, on May 
9th. 1871, designated as reissue No. 4372, 
[patent No. 73,425,] against Theodore A. 
■Carman, for an Injunction and damages be- 
cause of an Infringement of their patent. 
The case presents issues belonging to near- 
ly every class tnown in patent litigations. 
■Of the various questions so elaborately dis- 
-cussed before me, I shall first notice those 
relating to the construction of the patent 

The patent is for a process of construct- 
ing wells. In order to a correct understand- 
ing thereof, the state of the art should be 
first briefly explained. A well consists of a 
pit sunk in the earth until a water-bearing 
stratum of the earth is reached, from which 



the water therein will flow into the pit and 
a supply of water be thus obtained. Two 
forms of well have long been known— one, 
the ordinary domestic well; the other, the 
artesian well. In the ordinary well, the 
well pit Is sunk to a water-bearing stratum 
of the earth, from which the water wiU, 
by reason of the natural forces operating 
upon it, as it lies in the earth, ooze or flow 
from the earth into the bottom of the pit, as 
a reservoir, in sufficient quantities for the or- 
dinary purposes of domestic use. In the ar- 
tesian well, the well pit Is sunk; in the earth 
until a water-bearing stratum is reached 
where the water lies under the pressure of 
such a head, that when struck by the well 
pit, it WiU come into the pit so rapidly that a 
stream of water Is produced, flowing, by 
the force of Its own current from the earth. 
Into and through the well pit, to the sur- 
face. These two forms are not different in 
their method of operation. Both rely upon 
the natural forces, as they are found oper- 
ating upon the water In the water-bearing 
stratum reached by the well pit to force 
the water from the earth into the pit In 
both these forms the pit has uniformly been 
made by loosening the earth or rock and re- 
moving It upwards and out upon the sur- 
face, either by means of the spade or the 
drill or augur, and the sand bucket. 

In this state of the art of obtaining a supply 
of water from the earth, a new form of well 
appeared, now known as the driven well, 
which forms the subject of this controversy. 
This well embodies an Idea not present In 
any other form, namely, that the water in 
the water-bearing strata of the earth may, 
by the application of artificial power, be 
forced to flow from the earth into the well 
pit, with increased rapidity, so that a well 
pit only a few inches in diameter, sunk to 
a moderate depth, will afford an abundant 
supply of water, and constitute a practical 
and productive well. The characteristic dif- 
ference between the driven well and other 
forms consists In the practical application 
of this new idea. In previous forms, the 
rapidity with which water flows from the 
earth, into the well pit Is dependent upon 
the natural forces as they happen to be 
found operating upon the water lying in 
the water-bearing stratum to which the well 
pit is sunk. The driven well adds artificial 
power, 60 applied as to cause a great in- 
crease in the rapidity with which the water 
in the earth, will flow from the earth into 
the well pit The foundation of this new 
form of weU Is the discovery that if a 
pipe, with an opening at the lower end, 
be driven into the earth, extending down 
air-tight until it reaches the water, and 
have a pump attached air-tight to its upper 
end, and a vacuum be created in the pipe 
so fitted and connected with the water in 
the earth, water will flow abundantly from 
the earth into the pipe. The novelty con- 
sists In making the well pit to consist of the 
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tube of a pump connected tigbtly with flio 
earth. This is accomplished by driving in- 
to the earth a tube to be used as the tube 
of a pump and at the same time as the 
pit of a well. This manner of Inserting 
the tube renders it possible, by means of a 
pump attached to the tube, to create a 
vacuum in the pit of the well, and at the 
same time in the water-bearing stratum of 
the eai'th. 

This discovery once made, its application 
to the purpose of obtaining a supply of wa- 
ter from the earth, for the use of man, was 
a natural consequence; and it was at once 
applied to practical use, by substituting, in 
place of the larger excavation ordinarily 
made to serve as a well pit, a moderate sized 
tube driven tightly Into the ground and hav- 
ing a pump attached. The advantages se- 
cured by this method are manifold. As the 
force with which the water will flow into the 
well pit is gi-eatly increased, a tube of mod- 
erate diameter forms a sufficient well pit, 
thereby saving much expense and labor in 
constructing the well pit. Good water may, 
by this method, be reached when the sur- 
face water is bad. The well pit being air- 
tight, all water is excluded except that ly- 
ing in the water-bearing stratum to which 
the pit is sunk. By this method, a quick- 
sand may be overcome, when it would other- 
wise prove an insurmountable obstacle. By 
this method, all danger of using water fouled 
by dirt or noxious matter thrown in from the 
surface is avoided; and, by this method, wa- 
ter can, in most localities, be obtained with 
cheapness and without delay. To these ob- 
vious advantages must be added the noticea- 
ble one, apparently demonstrated by the ex- 
periment made, that the supply of water 
thus obtained directly from the water-bear- 
ing strata of the earth, by the simple action 
of an ordinary pump attached to a tube 
driven tightly into the earth, is measured by 
the quantity of water lying in the stratum to 
which the tube is sunk, so that, in most In- 
stances, the supply obtained by this method 
is constant and inexhaustible, when the 
reservoir of an ordinary well sunk In the 
same place would speedily give out. The 
difference In this respect is remarkable, and 
apparently of great importance. 

It is plain, therefore, to see that the sub- 
ject under consideration has utility. It 
seems also plain that It is patentable as a 
new process. A well is not a machine, but 
a process. It Is a method of obtaining a 
supply of water from the earth. No change 
in the qualities of water is effected by a 
well. The water is subjected to no treat- 
ment whereby a better article is produced. 
No mechanical device is necessary. A pit 
is sunk, under such circumstances that water 
flows into it from the earth, and thus be- 
comes available for use. What Is accom- 
plished by the process is, that water Is ob- 
tained by the operation of the powers of 
nature upon the water lying in the earth. 
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The difference between the new process un- 
der consideration and the old is, that the 
pressure of the atmosphere, which, in the 
ordinary well, operates at the sides and bot- 
tom of the well pit, to maintain an equally 
distributed atmospheric pressure upon the 
water, whereby the flow of water into the 
weU is made dependent upon the force of 
gravity, In the new process is removed from 
within the well pit, and ceases there to oper- 
ate against the inward flow of water, so that 
the pressure of the atmosphere operates 
with Its full power to force the water in the 
earth from the earth into the well pit, and 
without any opposition caused by meeting, 
in its flow, the pressure of the atmosphere 
at the sides or bottom of the pit. This 
process involves a new idea, which was put 
to practical use when the method was de- 
vised of fitting tightly in the earth, by the 
act of driving without removing the earth 
upwards, a tube open at both ends but oth- 
erwise air-tight, and extending down to a 
water-bearing stratum, to which is attached 
a pump, a vacuum In the well pit, and at the 
same time In the water-bearing stratum of 
the earth, being necessarily created by 'the 
operation of a pump attached to a pipe so 
driven. 

It has been supposed by the cotmsel for 
the defence, that the Invention under con- 
sideration must consist of some new instru- 
ment, machine, or mechanical device, and 
they say: "The well, consisting of a vertical 
shaft with a reservoir of water at the bot- 
tom, being known, in .ill its varieties, from 
time immemorial, what was there for any 
one to invent? Clearly, nothing but some 
new instrument, machine or mechanical 
device for sinking the shaft down to the wa- 
ter, or of raising the water to the surface. 
It is impossible to conceive any other field 
of invention connected with the subject." 
Here is disclosed a clear misapprehension. 
The novelty of the process under considera- 
tion does not lie in a mechanical device for 
sinking the shaft or raising the water to the- 
surface, but in the method whereby water, 
by the use of artificial power. Is made to 
move with increased rapidity from the eartli 
into the shaft, whence it results, that a tubfr 
but a few Inches in diameter, driven down 
tightly to a water-bearing stratum of the 
earth, affords an abundant supply of water 
to a pump attached thereto, and constitutea 
a practical and productive well. Such an 
Invention is without the field of mechanical 
contrivance. It consists in the new applica- 
tion of a power of nature, by which new ap- 
plication a new and useful result is attained. 
There is no new product, but an old product 
—water— Is obtained from the earth in a new 
and advantageous manner. 

There can be no patent for a principle: 
but, "for a principle so far embodied and 
connected with corporeal substances as to be- 
in a condition to act, and to produce effects. 
In any trade, mystery or manual occupation. 
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there may be a patent." The idea or prin- 
ciple of forcing water from the earth into a 
well pit by the use of artiBcial power is 
new, but is not by itself patentable. The 
idea, when made available by a method 
whereby it is put to practical use, is pat- 
entable as a process, and is thus secured to 
the person who has conceived the idea and 
invented the method. That method, in the 
present instance, consists in accomplishing 
the result first conceived by the inventor to 
be possible, by creating a vacuum in the wa- 
ter-bearing stratum of the earth and at the 
same time in the w^ell pit, by means of a 
tube projected into a water-bearing stratum 
of the earth, and connected tightly with the 
earth, to which tube a pump is attached at 
the upper end. This constitutes *'a combina- 
tion or arrangement of processes to work out 
a new and useful result" It is "a process 
combining instrumentalities before Imown, 
but not employed together, to accomplish a 
new and useful result" The elements of the 
process may be old, but, when combined for 
the purpose of putting to practical use the 
new idea of forcing water in this way from 
the earth into a wdl pit, they constitute a 
new and useful process, within the me anin g 
of the patent laws. 

I have now pointed out what, In the light 
afforded by the history of the art, appear to 
me to be the patentable features of the 
structure known as the driven weU. These 
views I conceive to be in harmony with the 
law upon this subject, as declared by the au- 
thorities, and to derive support from the fol- 
lowing cases: Koberts v. Dickey, [Case No. 
11,80D;] McOlurg v. Kingsland, 1 How. [42 
TJ. S.] 202; Foote v. Silsby, [Case No. 4,919;] 
Le Koy v. Tatham, 22 How. [63 U. S.] 132; 
Neilson v. Harford, 1 "Webst Pat Gas. 310; 
Tilghman v. Morse, [Case No. 14,044;] Crane 
V. Price, 1 Webst Pat Cas. 377. 

I next proceed to examine the language 
of the patent upon which this action is 
founded, in order to determine whether the 
invention I have thus described is secured 
thereby. And here I meet one of the many 
sharp issues of this controversy; for, while 
the eminent counsel for the plaintiffs is 
dear that the patent does describe and cover 
such an invention, counsel on the other side, 
also eminent, contend with great earnest- 
ness, that the patent describes and covers 
nothing but the process of making a hole 
in the groimd, and declare tliat the "pre- 
tended invention is a fabrication as discredit- 
able as the patent is absurd." It is not dif- 
ficult to agree with cotmsel that the patent 
Is absurd, if it be true that It describes 
nothing but the process of making a hole 
In the ground. On the other hand, it is not 
easy to understand how a patent for nothing 
but the process of making a hole In the 
ground could be the result of the vigorous 
contest waged before the examiner, the ex- 
aminers-in-chief, and the commissioners of 
patents, and also, on appeal, before the ex- 
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perienced judge of the supreme court of 
the District of Columbia, which was sup- 
posed to have terminated successfully for 
the inventor, when it was finally decided, 
upon appeal, that a patent must issue to 
Green for the invention described in his 
"broad claim." It seems natural to suppose, 
that a patent issued under such circum- 
stances was intended to cover something 
more than the process of making a hole in 
the ground; and I think it can be shown, 
that the language of the patent, when con- 
strued according to the settled rules appli- 
cable in such case, does cover somethiug 
more, and secures the invention I have above 
endeavored to describe. 

The language of the claim may be first 
considered. It is as follows: "What I daim 
as my invention, and desire to secure by 
letters patent is, the process of construct- 
ing wells by driving or forcing an instrument 
into the ground until it is projected into the 
water, without removing the earth upwards, 
as it is in boring, substantially as herein 
described." Here the hivention is stated to 
be "a process of constructing wells," not a 
process of making holes. A well Is more 
than a hole. As has been shown, it Is a pro- 
cess of obtahiing a supply of water from the 
earth. The words, "the process of construct- 
ing wells, substantially as herein described," 
are, therefore, equivalent to "the herein de- 
scribed process of obtaining a supply of 
water from the earth." 

Nor is the scope of the daim, as thus un- 
derstood, limited by the nthor language of 
the daim, wherein it is stated that an hi- 
strument is to be driven, and driven into the 
ground, and driven until it is projected Into 
water, and so driven that the earth is packed 
tightly around it— for that is the necessary 
result of driving the instrument T^•it^.^llt re- 
moving the earth upwards— and, when so 
driven, is to remain. Here Is described the 
characteristic feature of the process of con- 
structing a driven well, but no wdl is de- 
scribed. Not even a hole in the ground is 
described; for, it is not stated that the in- 
strument driven into the ground is to be 
withdrawn, or that it is to be hollow. To 
suppose, therefore, that it was the Intention 
to secure no more than the operation de- 
scribed in the daim, as being a process for 
constructing a well, Is to suppose an ab- 
surdity. The operation described in the 
claim not only will not produce a well, 
but it is no step in the operation of 
constructing any kind of a well, except the 
driven well. The claim points out that 
an instrument is to be driven to form a 
well pit, but how it can be that a weU pit 
is the result of such an operation Is not 
pointed out in the claim. Plainly, it was not 
intended, by the lamm?""* of the claim, to 
describe fully the Invention intended to be 
covered by the patent. Necessarily, there- 
fore, and naturally, we are referred by the 
claim to the specification, for the full descrip- 
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tion of the process wliicb the patent was In- 
tended to secure. In the specification, we 
find stated more clearly +!■•" distin^shing 
feature of the process, wherein it differs 
from any process before adopted for procur- 
ing a supply of water from the earth; for, 
the specification says, that an instrument is 
to be driven into the ground until it reaches 
water, having the earth packed tightly 
around it. It is by means of this pack- 
ing of the earth tightly around the tube, 
that the force developed by the creating 
of the vacuum in the weU pit is brought 
to bear directly upon the water lying 
in the water-bearing stratum, to force It into 
the well pit; and this driven tube forms the 
well pit of the new invention, for, as stated, 
it is to be a tube made air-tight throughout 
its length, except at its lower end, where are 
to be perforations for the admission of 
water, and through and from which the 
water may be drawn by a pump. The speci- 
fication also mentions the vacuum, and points 
out where it is to be created, for, a vacuum 
mnst of necessity be formed in the well pit 
and in the water-bearing stratum, by operat- 
ing a pump attached to such a tube, so driv- 
en into the earth. 

I find, therefore, in the specification of this 
patent, either set forth in terms, or by nec- 
essary implication, all the elements of the 
process known as the driven well; and this 
description Is such, that no one can perform 
the operation thus described, without obtain- 
ing a supply of water by the process under 
consideration, and by the use of the same 
idea which it is claimed was first conceived 
by Green. 

Neither is there anything in that part of 
the specification stated to be made with ref- 
erence to the drawings, to enable the process 
to be put to use, which excludes this inven- 
tion from the patent It is there said, 
that the tube may be contracted at its lower 
end, but It Is also carefully stated, that the 
contraction must be "slight," and only to 
insm:e an easy passage to the place to which 
the tube is to be "driven or forced," thus 
maintaining the necessary feature of a tight 
■connection between the tube and the earth, 
■effected by the driving of the tube without 
removing the earth upwards, upon the pres- 
ervation of which the success of the process 
depends. So, it is stated that the diameter 
of the tube to be driven may be "somewhat" 
smaller than the diameter of the well. Still, 
it is plain that the tube is always to be 
driven, whence, of necessity, It results that 
the earth is packed tightly around it. 

But, it is said that the specification covers 
a flowing well, in which the features of the 
driven well do not exist. It is true, that the 
patent contains the statement, that, "in some 
eases, the water will flow out from the tube 
without the aid of the pump;" but, it will 
be observed, that this statement of a fact 
is not contained in the description proper of 
the invention. The specification first states 



in what the invention consists. Then, to 
enable others to use the invention, a descrip- 
tion is given with reference to drawings; 
and, following this, is the statement under 
consideration, which can properly be consid- 
ered to be simply the statement of a circum- 
stance that sometimes occurs in conducting 
the operation, and which, when it does occur, 
obviously renders it unnecessary to go fur- 
ther in the operation by adding the pump, 
which, plainly, is supposed to be necessary 
in. all cases where such a stream of water 
is not struck. 

It thus appearing that the invention 
claimed by Green is found described In his 
specification, inasmuch as no violence will 
be done to the language of the claim by con- 
struing it to cover the invention, it is the 
dear duty of the court so to construe it. 
"If, by examination of the specification, and 
applying it to the then existing state of the 
art, we can learn what the invention was, 
then the claim, which was designed to be 
a condensed summary of the invention, Is 
to be construed so as to be co-extensive with 
the invention, if that can be done without 
doing violence to its language." Whipple v. 
Middlesex Co., [Case No. 17,520.] See, also, 
Waterbury Brass Co. v. New York Brass Co., 
[Case No. 17,256;] Le Roy v. Tatham, 14 
How. [55 U. S.] 181; Ha worth v. Hardcastle, 
1 Webst Pat. Cas. 480; TurrlU v. Itailroad 
Co., 1 Wall. [68 U. S.] 491. So construed, 
this patent becomes co-extensive with the 
discovery, and secures an exclusive right to 
use the new idea or principle put to practi- 
cal use by the new process described; for, 
to use the language of the defendant's coun- 
sel: "If Green invented a process, it was 
not in fact dependent on the particular form 
of the instrument, nor does his specification 
so dalm it." The right secured by the pat- 
ent is not, then, the right to certain Instru- 
ments, nor to a combination of instruments, 
but it is the right to use his discovery in any 
method presenting the characteristic features 
of his method, and accomplishing the same 
result In substantially the same way. 

But, it Is said, that the evidence shows that 
no such idea or process was in the mind of 
Green at the time when he claims to have 
made his invention. As I view the testi- 
mony, the contrary of this is shown. Not to 
mention the testimony which Green now 
gives, when he describes his invention, there 
are several witnesses who heard him de- 
scribe his invention at the time when he 
claims to have made It, and what they say 
he then disclosed as his new method of ob- 
taining a supply of water from the earth, 
appears to be a complete description of the 
invention covered by the patent, as I have 
construed It. The proofs show that the pat- 
entee not only conceived this process and 
put it in operation, but stated, in terms, that 
its success depended upon a vacuum being 
formed by the pump, and that the tight con- 
nection between the earth and the well pit. 
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by the act of driving the tube, was neces- 
sary to enable the vacuum to produce the 
sf>up:ht for result upon the water lying in 
the earth. 

Furthermore, it may be remarked, as bear- 
ing not only upon the language used by 
<Jreen when he first described his invention, 
but also upon the language used in the patent, 
that the statement that a pump Is to be at- 
tached to a tube forming a well pit, and 
■driven to a water-bearing stratum without 
removing the earth upwards, involves, by 
necessary implication, the idea of a vacuum 
In the earth and in the well pit, as such a 
vacuum must resTilt from the operation of 
the pump, provided the tube be driven tightly 
In the earth, as described. And this leads 
to the further remark, that the Idea of a 
pump to be attached to the tube forming the 
well pit seems necessarily to be involved In 
the idea of using a tube as is described for 
the pit of a well. The sole object of the 
well being to obtain a supply of water, and 
it being manifest that water could not be 
procured from such a tube by hand or bucket, 
the statement that such a tube is to be the 
well pit, carries with it the idea of a pump 
attached thereto, that being the only prac- 
tical method by which water could be drawn 
from such a tube. 

I, therefore, understand this patent to be 
a patent for a process, and that the ele- 
ment of novelty In this process consists in 
the driving of a tube tightly into the earth, 
without removing the earth upwards, to serve 
as a well pit, and attaching thereto a pump, 
which process puts to practical use the new 
principle of forcing the water in the water- 
bearing strata of the earth from the earth 
into a well pit, by the use of artificial power 
applied to create a vacuum in the manner 
described. 

But a somewhat different reading of the 
patent may be adopted, and supported by 
authority high In this court upon such a ques- 
tion. The claim, it will be recollected, states 
the invention to consist of "the process of 
constioicting wells, substantially as herein 
described." This language is nearly identical 
with that which came under the considera- 
tion of Mr. Justice Nelson, in Many v, Jag- 
ger, [Case No. 9,055.] There,' the claim was 
for the manner of constructing wheels "with 
double convex plates, one convex outwards 
and the other inwards, and an undivided 
hub, the whole cast in one piece, as herein 
fully set forth." This language was held 
to secure the thing made by the process de- 
scribed. There was, it was tiiere said, no 
claim to the parts of the wheel taken sep- 
arately and distinct from the perfect wheel, 
but the claim was for the entire wheel, as 
the patentees had constructed it, as a new 
manufacture. There was no novelty in the 
parts taken separately, but the "instrument," 
that is, the wheel produced in the manner 
described, was held to be secured by the 
claim. The form was held not to be material. 



as the wheel was one of those manufacliu'es 
where the particular form of the thing is 
not essential to its utility. In the present 
case, then, the well may be taken to be a 
manufacture, and the <daim of "a process 
of constructing wells," like the claim of "a 
manner of constructing wheels," will cover 
all wells constructed according to the pro- 
cess described, without regard to form, and 
whether the parts taken separately be new 
or old. See Many v. Jagger, [Id. 9,055.] See, 
also, Goodyear v. Central R. Co.. [Id. 5,563.] 

I have now to speak of a third construc- 
tion of this patent, which has been strenu- 
ously contended for. It has been supposed 
that this patent can be upheld as being for 
an operation claimed to be new, as an opera- 
tion in the process of making a well, or In 
its association with other operations of mak- 
ing a well, namely, the making of a well pit 
by forcing an instrument into the groimd 
and moving the earth only laterally. The 
point of the invention is, by this construc- 
tion, made to consist in a new manner of 
constructing the well pit, that is, by punctur- 
ing instead of excavating. The great stress 
which has been laid upon this view of the 
patent by counsel so learned, the opinion 
expressed by the expert called by the plain- 
tiffs, and the vigor of the opposition made 
to such a construction, have led me to pauso 
and consider whether I must not have fallen 
into error in supposing that the patent can 
rightfully be held to cover and secure, not 
a process of sinking a well pit but the pro- 
cess of obtaining a supply of water from 
the earth, which I have found to be detailed 
in the specification, and endeavored to de- 
scribe. But, the view I have expressed is 
so firmly Impressed upon my mind, that I 
shall rest my decision upon It and leave 
the more learned judges before whom the 
patent must shortly come to detect my error, 
and to uphold or destroy the patent as be^ 
ing for a method of sinking a well pit by 
puncturing instead of excavating. 

The interpretation I have thus given to 
the patent renders It imnecessary to pass 
upon the evidence in the case, given to show 
that prior to the time when Green claims to 
have made his invention, well pits had been 
sunk by puncturing the earth. 

Was Green the man entitled to seaire the 
Invention which his patent describes? The 
evidence is convincing, that Green first con- 
ceived the idea, explained his Idea to others, 
and caused the feasibility of his process to 
b© tested by actual experiment. Comment 
has been made upon the fact that the par- 
ticular tools and devices used In constructing 
the first wells made were not pointed out 
by Green. But such comment loses its force, 
when it Is considered that the tools and 
devices employed In sinking the shaft form 
no part of the invention chumed by Green. 
The invention consists in the method of 
putting to a practical use the new idea or 
principle of Increasing the productive capac- 
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ity of a well, by forcing water airecUy from 
tlie eartli into tlie well pit, artificial power 
being employed to create, by the operation 
of a pump attached to a tube driven tightly 
into the earth, a vacuum within the tube 
and the w^ter-bearing stratum into which it 
is projected, whence follows an increased 
pressure upon the water in the earth towards 
the well pit, and an abundant supply of 
water is afforded to the pump. This concep- 
tion was of such a character, tliat, when 
described, tiiere was left nothing to be done 
but to test its correctness by an experiment 
so simple, and involving the use of means 
in such common use, that it could be fully 
t^ted by any one, upon the mere state- 
ment of the idea. In the present instance, 
the process wns, at the outset, put to the 
test of an experiment conducted near Green's 
house, in his presence, and under his di- 
rections. His idea, and his process of put- 
ting it to a practical tise, then became part 
of the property of the public, available 
for the purposes intended, unless it be se- 
cured by the patent in question. Subsequent 
experiments are spoken of in the evidence, 
which may properly be claimed by Green as 
his experiments, for, they were conducted 
in pursuance of his directions, by those act- 
ing at the time under his orders. 

Furthermore, it should be remariied, In 
this connection, that, when Green first stated 
his idea and described his process, there 
were two points of doubt— one, whether force 
could be called into operation by tne crea- 
tion of the vacuum, sufficient to overcome 
the resistance of the soil, and afford a sup- 
ply of water to the pump; the other, wheth- 
er, practicaUy, a tube could be driven to 
a water-bearing stratum of the earth under 
various conditions of soil, always exclud- 
ing, of course, rock formations. The general 
utility of the invention depended upon the 
result of tests appUed to the latter of these 
points of doui^t. A wide range of subse- 
quent experiment might, therefore, well be 
allowed for such an invention, notwithstand- 
ing the circumstance that the first experi- 
ment proved that the principle was sound, 
and could be usefully applied in some cir- 
cumstances. 

Upon this branch of the case, the conten- 
tion has been, whether Green was the in- 
ventor, or Byron iludge, the person who, 
under the direction of Green, conducted the 
early experiments; and a patent issued to 
Mudge, October 24th, 1865, is set up in the 
answer. The defendant does not, however, 
claim under ISIudge's patent or under any 
patent In fact there is no patent to Mudge, 
as his original patent was surrendered, and, 
upon his application for a reissue, a case 
of interference between him and Green was 
declared, which, after a severe contest, upon 
a large amoimt of testimony, and after care- 
ful argument, was decided in favor of Green. 
No patent to Mudge is, therefore, in this 
case, nor is Mudge called as a witness. But 
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the defendant contends, as he may right- 
fully do, that the evidence shows Mudge 
to have been the inventor, and not Green. 
I cannot find, upon the evidence, that this 
defence is sustained. On the contrary, it 
appears quite clearly that the inventor was- 

Green. 

A patent to James Suggett is also set up. 
That, however, is not a patent for a process, 
but for a combination whicli does not in- 
volve the use of Green's process, and to- 
which Green makes no claim. 

The whole question of prior use may at 
this place be disposed of. The answer sets 
up, that Green's process had been long be- 
fore described in Ure's Dictionary of Arts 
and Manufactures, as well as in McKenzie's 
Five Tliousand Receipts, and had been used 
in certain wells, constructed prior to the date 
of his invention, in the towns of Cortland, 
Ithaca, Dansville, NapierviUe, and Dexter, 
and in the salt wells at Syracuse. In re- 
spect to a well claimed to have been con- 
stnicted by Stephen R. Hunter, at his plan- 
ing mill in Cortland, I am compelled to the 
conclusion, that no such well was made at 
the time stated. In respect to the other wells 
as to which proof is given, a critical ex- 
amination of the evidence would be here 
required, if tlie patent under consideration 
were considered to be a patent for the mei'c 
process of making the pit of a well, without 
removing the earth upwards. Over these 
wells there has been an extended controversy 
as to whether, in any of them, the well pit 
was constructed without removing the earth 
upwards. However this may be, it cannot 
be successfully contentied that the evidence 
affords room to claim that any one engaged 
' in the construction of these wells had, at 
that time, conceived the idea of using arti- 
ficial power to force water directly from the 
earth into a well pit, as a means of obtain- 
ing an Increased supply of water, or that 
any one of these wells presents the charac- 
teristic feature of Green's method, whereby 
the above idea is utilized and made practi- 
cally available to accomplish that result. It 
becomes unnecessary, therefore, for me to 
determine whether or not the pit of any of 
the prior wells was constructed by punctur- 
ing or by excavating. The remark already 
made is also applicable to the evidence given 
in respect to the manner of sinking the salt 
•\veUs. Plainly, the salt wells do not antici- 
pate tlie process invented by Green. Nor 
is his process described in the printed pub- 
lications set up in the answer; and, upon 
the evidence, it must be held, that the prin- 
ciple of Green's process was first conceived 
by him, and by him first made a practical 
and operative feature in a well. 

It is, of course, true, that, prior to Green's 
invention, water had been pumped from a 
hole in the ground, and from a small hole. 
Doubtless, It is also true, that, In some such 
case, where a pump had been inserted in 
a smaU hole, for the purpose of raising there- 
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from the water found therein, the prindple 
of Green's invention may at times have been 
called into operation. No such case is here 
proved; but, if such fact were proved, Green's 
right to a patent would not thereby be de- 
feated. A chance operation of a principle, 
unrecognized by any one at the time, and 
from which no information of its existence, 
and no knowledge of a method of its em- 
ployment, is derived by any one, if proved to 
have occurred, wiU not be sufficient to defeat 
the claim of him who first discovers the 
principle, and, by putting it to a practical 
and intelligent use, first malies it available to 
man. 

As bearing upon the question whether the 
idea claimed to have been conceived by 
Green, and to have been put to practical 
use by him in his process, had before that 
been linown and applied, it should also be 
noticed, that, while the advantages of the 
process claimed by Green are many and ob- 
vious, and, although, since the date claimed 
for his invention, numerous patents have 
been issued— some one hundred and fifty, I 
think, the evidence shows— for instruments 
to be used in putting down the tubes of 
such wells, no application for any such pat- 
ent appears to have been made before tblat 
time. Moreover, the Invention, when it was 
announced by Green, was received as a nov- 
elty, and, since then, an extendve business of 
constructing driven wells has sprung into ex- 
istence, a business of such importance that the 
number of driven wells since constructed is 
computed by hundreds of thousands. In this 
state alone, the number is stated by a wit- 
ness to be one hundred and fifty thousand 
and upwards. The change in the art of well 
making which the evidence discloses, of it- 
self goes far to prove novelty. Indeed, when 
it is considered that the methods in use for 
obtaining a supply of water from the earth 
are matters of common Imowledge, and that 
a well is a thing of every day use, every- 
where, reference may be made to the com- 
mon knowledge of mankind to show that it 
has not always been xmderstood that a sup- 
ply of water may be obtained in almost any 
place by simply driving down tight in the 
earth a tight tube and attaching thereto a 
pump. Even now, It is doubtless a new thing 
to many, to be told that, if an ordinary well, 
from which the water is drawn by a pump, 
be filled up with dirt and the dirt packed 
tightly about the pump, the productiveness 
of the well will be thereby increased. 

My conclusion upon this branch of the 
case, therefore, is, that the invention of 
Green has not been shown to have been 
anticipated, and is properly claimed by 
Green as a new and useful invention made 
by him. 

I come now to consider the question of 
dedication and abandonment, which is pre- 
sented by the evidence here, and is a ques- 
tion as important as any raised in the case. 
It is contended that Green, at the time of his 



invention, dedicated it to the public, and 
also that he abandoned it as not worthy to- 
be patented. The law pertinent to this 
branch of the inquiry is the law in force 
prior to January, 1866. By the patent act of 
18T0. as well as by the Revised Statutes, all 
rights previously acquired were preserved. 
The law governing here is to be found, there- 
fore, in the acts of 1836 and of 1839, as those 
statutes have been Interpreted and applied 
by the eotu'ts. 

The facts relied upon as showing a dedica- 
tion of his invention by Green, are, that he 
permitted a well made by his process at the 
Fair Grounds. In Cortland, where the 76th 
New York regiment, of which he was colonel, 
was then stationed, to be there publicly 
used, and that he arranged for providing 
tubes to be taken with his regiment when it 
should move, in order to supply it with wa- 
ter when In hostile localities. That these 
facts do not amount to a dedication, I think, 
is plain. The occasion which called forth 
this invention was the rumor that the reb- 
els were intending to poison the wells in 
places where the Union armies might come, 
and the report that some part of the Union 
army had been compelled to surrender for 
want of water. There was supposed to be 
a necessity for some form of well that would 
be tight, to prevent the possibility of poison, 
and that could be constructed quickly, cheap- 
ly and easily, so as to be available for o 
moving army. Under the pressure of this 
supposed necessity Green conceived the laen 
of his well, and also devised the method by 
which that idea could be put to practical use. 
Once conceived, a very simple experiment 
would test the soundness of the position he 
had taken and maintained, in discussions 
had respecting his plan, that it was possi- 
ble to force water from the earth into the 
pit of a well, by using a tube driven tightly 
Into the earth for a well pit, and creating a 
vacuum therein by a pump attached. This 
experiment, as the evidence shows, was made 
under the direction of Green, and In pursu- 
ance of the directions he had given, at or 
near his house in Cortland. The first experi- 
ment was a success, in this, that it proved 
the possibility of obtaining a supply of water 
by this process; but, of course, it could not 
prove that a tube could be driven down to a 
water-bearing stratima in all localities, with 
the cheapness and dispatch necessary to ren- 
der the process one of general utility. It was 
natmral, therefore, to suppose, that, before 
the process could be declared to be satisfac- 
tory, other experiments, in other and differ- 
ent localities, should be made. He could, by 
law, use his invention for this purpose, and 
permit it to be used, for two years, without 
forfeiting his right to a patent Under such 
circumstances, it would be going far to say, 
that his act of permitting the use of his pro- 
cess at the camp In Cortland, where his 
regiment was then in camp, and of providing 
material wherewith to construct such wells 
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for his regiment when it should move into 
hostile territory, amounted to a dedication 
of his invention to public use, and -worked a 
forfeiture of his right to it 

But, it Is said, that the patent is invalid 
under the provision of the act of 1839. The 
act of 1839, as has repeatedly been held, has 
no effect to invalidate a patent, unless there 
be proof of a use of the invention more than 
two j'ears prior to the application for the 
patent, and that such use was with the 
knowledge and allowance of the inventor. 
Here, there is no evidence of any use or sale 
of the invention by Green, prior to his ap- 
plication for a patent Nor is there any di- 
rect proof of knowledge on his part of any 
such use or sale by others, during that pe- 
riod. There is, however, evidence, that, 
within two years prior to Green's applica- 
tion, some wells called driven wells were 
sunk in Cortland, and, as it is claimed, under 
such circumstances of publicity and locality, 
a.s to compel the inference that Green knew 
of the use of his process in their construc- 
tion. It cannot be denied that knowledge of 
the putting down of some of these wells on 
the part of Green, seems highly probable. 
Still, there is no direct evidence of such 
knowledge, and Green denies the knowledge 
under oath. Furthermore, two witnesses 
produced by the defence, who also resided in 
Cortland, and one of whom was a justice 
of the peace, being asked as to these wells, 
say that no knowledge of such wells came 
to them. It seems necessary, therefore, to 
conclude, that the existence of those wells 
was not so notorious as to compel the in- 
ference that they were known to Green. 

Here it may be noticed, also, that wells 
imt down by James Suggett were under a 
patent issued to him March 9th, 1864, which 
patent was for a combination of three In- 
struments—an iron perforated tube, a 
pointed plug to use as a drill, and a pump, — 
Haselden v. Ogden, [Case No. 6,190,]— and 
which it is a mistake to suppose necessarily 
involved the use of the process claimed by 
Green. It does not, therefore, follow, that 
knowledge of the fact that Suggett had put 
down wells in Cortland necessarily amounts 
to notice that the process of Green was be- 
ing employed by Suggett The rule of law be- 
ing, that "proof of knowledge and acquies- 
cence must be beyond all reasonable doubt, 
as every presumption is the other way," — 
Jones V. Sewall, [Id. 7,49r>,] ClifCord, J.,— I 
am of the opinion that Green is entitled to 
the benefit of the doubt raised by his own 
oath and the testimony of the two Hunters. 

Again, it is contended that the acknowl- 
■edged fact that Green made no application 
for a patent till January, 1866, between four 
and five years after the date of his Invention, 
shows an abandonment of the Invention. 
But, says Woodruff, J. : "Lapse of time does 
not per se, constitute abandonment It may 
be a circumstiiuce to be considered. The cir- 
■cumstances of the case, other than mere 



lapse of time, almost always give complexion 
to delay, jind eitlier excuse it or give It con- 
clusive effect The statute has made con- 
temporaneous public use, with the consent 
and allowance of the inventor, a bar, when 
it exceeds two years. But in the absence of 
that and of any other colorable circum- 
stances, we know of no mere period of de- 
lay which ought, per se, to deprive an in- 
ventor of his patent." Russell & Erwin Co. 
V. Mallory, [Case No. 12,160.] 

In the present instance, the circumstances 
attending the delay are unusual, and, as I 
consider them sufficient to excuse a delay 
which certainly must be deemed extraor- 
dmary, a statement of these circumstances 
seems necessary. I premise the statement 
by repeating, that upon the evidence, there 
Is no room to doubt the fact that Green, at 
the time of his invention, claimed to have 
made a valuable discovery and to have in- 
vented a new process; and, furthermore, 
that he then declared an intention to secure 
his process by patent and expressed his 
belief that large profits would accrue to him 
therefrom. At that time, Green, who had 
been partly educated at West Point, was en- 
gaged in organizing a regiment at Cortland, 
his resid'mce, and was expecting soon to 
take part in the war of the rebellion. With- 
in a few days after his invention, in the 
discharge ojf what seemed to him to be his 
duty, he felt compelled to shoot one of the 
captains of his regiment named McNett. 
The shot was not mortal, but inflicted serious 
injiu^y. In the then state of the public mind, 
this occasion gave rise to intense public 
excitement out of which sprang a contro- 
versy of extraordinary bitterness, involving 
numerous persons and continuing for several 
years. The effect upon Green was disas- 
trous in the extreme. He was suspended 
from his command, then tried by a court of 
inquiry, at Albany, and reinstated In com- 
mand. His regiment after having, it is 
said, required the protection of a battery to 
save it from violence at the hands of evil- 
disposed people of the county, removed to 
Washington, where Green was relieved 
from his command, and tlien dismissed the 
service, and subjected to military charges. 
He was, In addition, harassed by civil suits 
brought to charge him with personal lia- 
bility for articles used by his regiment He 
was also arrested, and then indicted, for 
the shooting of McNett and, after repeated 
postponements of the trial, effected because 
of the excited state of the pulflic mind, was 
tried in 1866, and, the jury having disagreed, 
was discharged. During this period, he also 
became involved in church dlfiiculties aris- 
ing out of the shooting of McNett, was ex- 
pelled from the church and compelled to 
appeal to the Bishop, and also became in- 
volved in litigation with the pastor of his 
church. His efforts during this period to 
secure a reversal of the order dismissing 
him from the service were constant and ab- 
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sorbing, and were attended witli such anx- 
iety of mind as to give rise to the charge 
that he was insane. This state of things 
continued up to 1866, during whieh period 
he was of necessity often absent from Cort- 
land, at Albany and at Washington; and he 
devoted his entire time to the controversy 
in which he had become involved, abandon- 
ing all other occupation, and exhausting all 
his means. The pressure of these circum- 
stances was such, that he became discour- 
aged and despondent, and was in fact driven 
near to madness. The extraordinary natm>e 
of the circumstances in which the man was 
placed during these years is fully proved, 
by many witnesses of character. These cir- 
cumstances certainly give complexion to his 
omission to secm'e his invention by patent, 
and serve to furnish a proper excuse for 
' such omission. In regard to a man so cir- 
cimistanced. It would hardly be safe, in face 
of his positive oath to the contrary, to in- 
fer an intention to abandon an invention 
which evidently he always considered of 
great Importance. This conclusion Is 
strengthened by the imcontroverted fact, 
that when, in November, 18G5, Green saw, 
by an advertisement In the papers, that 
driven wells were being put down, although 
he was advised by counsel defending him on 
the Indictment, not to apply for a patent, as 
he would thereby increase the number of 
his enemies, and prejudice himself on the 
trial of the indictment then about to come 
on, nevertheless he did then, and in oppo- 
sition to the advice of his counsel, file his 
application and assert his right to the in- 
vention. I conclude, therefore, that, upon 
the facts of this case, It must bo held that the 
defendant has not produced that full meas- 
m*e of actual proof which is necessary to 
sustain the defence of abandonment 

I have now disposed of all the Issues 
which have been seriously contested In 
tills important case. There are several ob- 
Jnctions taken to the patent as a reissue, but 
they have not been greatly pressed, and I do 
iioi itnd in ;iny of them ground for declaring 
the reissue void. I have given to these objec- 
tions all the attention they appear to de- 
serve, but It seems hardly worth while to 
extend this opinion by a statement of the 
reasons which have led me to reject them. 
I content myself with saying, that I consider 
the original patent to have been for a pro- 
cess, as Is the reissue, and that the process 
I find described in the reissue Is also to be 
found described in the original patent 

As to the question of Infringement I do 
not understand that it is disputed. At any 
rate, H is clearly proved. There must there- 
fore, be a decree for the complainants, in 
accordance with the prayer of the bill. 

[NOTE. Patent No. 73.425 was granted 
.Taiumry 14, 1868, to N. W. Green, reissued 
Mny 9, 1871, No. 4,372. For other cases in- 
volving this patent see note to Andrews v. 
Deuslow, Case No. 372. J 
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Case No. 872. 

ANDREWS et al. v. DENSLOW et aL 

[14 Blatchf. 182; 2 Ban. & A. Pat. Cas. 587.]* 

Circuit Court E. D. New York. AprU 5, 1877. 

EQmir PiiACTicE— Deciieb pbo Confesso— Set- 
ting Aside— Laches. 
^ In a suit in equity on a patent, a preliminary 
mj unction was granted, on notice and without 
opposition. Afterwards a decree pro confesso 
was entered, and a reference ordered, which was 
commenced, and witnesses were examined, and 
the defendants produced their accounts and at- 
tended by counsel. Afterwards they moved to 
set aside the decree and for leave to file an 
answer, alleging matters which had been set up 
in a prior suit on the patent and overruled by 
the court and sundry new matters. No mistalie 
or misapprehension or neglect of counsel was 
alleged. The plaintiffs offered to limit their 
recovery to $500, which would be less than the 
expense to the defendants of trying the issues. 
The defendants had ceased to use the patented 
invention: Held, that the motion must be de- 
nied, on the plaJntifEa stipulatiag to limit their 
recovery to $500. 

[In equity. Bill by William D. Andrews 
and others against Walter P. Denslow and 
others to enjoin the infringement of patent 
No. 73,425, and for an accoimtlng. Heard on 
defendants' motion to set aside a decree pro 
confesso which had been entered. Motion 
denied upon phiintiffs' stipulation to Umit 
their recovery to $500.] 

Tracy & Catlin, for plaintiffs. 

Betts, Atterbury & Betts, for defendants. 

BENEDICT, District Judge. This case 
comes before the court upon a motion to set 
aside a decree taken pro confesso. The action 
is founded tipon the reissued patent of Nelson 
W. Green, dated May 9th, 1871, reissue 4,372, 
for what has been termed "the driven weU."" 
The action was commenced In July, 1876. 
A motion for an injunction was noticed for 
the 28th day of July, at which time no 
opposition was made, and the injunction was 
granted. On the 3d of November, a decree 
pro confesso was taken, no answer having 
been filed, which decree was regularly signed 
and entered on November 10th, and a refer- 
ence to ascertain the amotmt of the dam- 
ages was directed. Such reference wa» 
thereafter commenced, and several meetings 
were had and witnesses examined, at which 
meetings the defendants were represented 
by counsel. No application was made to set 
aside the decree imtil December following. 
During this period negotiations were being 
undertaken with a view to an agreement as 
to the amount of damages, in the course of 
which the defendants stated that they had 
no Intention of defending the case, and ten- 



^[Reported by Hon. Samuel Blatchford, Cir- 
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■dered a sum of money for the damages. Now 
the defendants apply to have the decree set 
aside, and for leave to file an answer. No 
excuse is presented for the omission to an- 
swer at the proper time. The statement of 
the defendants, that "they had no idea there 
■was any hurry about the matter," and that 
■"the papers were printed, and I was extreme- 
ly husy at the time, and I did not pay any 
special attention to them, or know tiieir ex- 
act character," shows that there is no ex- 
cuse; and the facts warrant the conclusion 
that the decree was suffered because the de- 
fendants had then no intention of defend ing. 
The intention to defend was subsequently 
formed, after the decree in question had been 
■entered, and after the reference had been 
proceeded with. The decree sought to be set 
uside was regularly entered. Kule 18 does 
not require special notice of an application 
for a decree, when no answer is filed. Be- 
sides, here, the defendants and their attor- 
neys knew that the decree had been entered, 
and they actually attended upon the refer- 
ence to ascertain damages, where they pro- 
■duced their accounts, and witoesses were ex- 
amined, without objection, altliough they 
were then represented by counsel, and this 
'\vithout the suggestion of an intention to con- 
test any other question save tliat of the 
-amount of damages. 

I do not, on this motion, consider whether 
the defence set up in the answer which the 
defendants are asking permission to file, can 
be successful or not. A part of the matter 
, set up has been considered by this court in 
an action similar to the present, brought 
against Carman, and, so far as this court is 
concerned, that portion of the answer has 
been disposed of and will not be again ex- 
amined here. The other part of the answer, 
wherein is set forth certain patents and pub- 
lications that have as yet never been pre- 
sented to this court, which are supposed to 
show a prior description of the subject-mat- 
ter of this patent, doubtless contains matter 
as to which the decision of this coini; can 
properly be invoked, when duly presented for 
■determination. It may, therefore, for the 
purposes of this motion, be assumed that the 
answer discloses a meritorioiis defence. The 
question presented, then, is, whether the pos- 
session of a meritorious defence gives the de- 
fendants a right to have a regular decree pro 
confesso set aside, witliout regard to other 
circumstances. I know of no such rule. To 
entitle a defendant to be relieved from such 
3. decree there must be a meritorious defence, 
and it must also appear, that, as between the 
parties to the action, equity requires that the 
defendant be allowed to interpose his de- 
fence. In the present case, no such equity 
exists, for the reason that the plaintiffs offer 
to limit their recovery to the sum of §500, 
which. It is plain to see, is less than the ex- 
pense to which the defendants would be put, 
in case of a trial upon the issues raised by 



the answer. As to the injunction, the de- 
fendants make no objection, having ceased to 
use the plaintiffs' patent. 

This is, then, a case where the plaintiffs 
obtained a regular decree pro confesso, not 
by means of any mistake or misapprehension 
of facts, or neglect of coimsei, but through 
the deliberate intention of the defendants not 
to defend, and where the defendants now ask 
to be relieved from the effects of their omis- 
sion to answer, although the result of grant- 
ing such relief will be of no advantage to 
them and a disadvantage to the plaintiffs. 
For, it is apparent, from the nature of the 
action and of the questions involved in con- 
troversy, that holding the decree will, in view 
of the damages asked, require of the defend- 
ants no greater outlay of money than will 
be required by the trial which they seek; 
while, if the decree be set aside, the plain- 
tiffs will thereby be put to large expense. 
A trial under such circumstances would seem 
to be a waste of money. The legal right of 
every citizen to spend money in litigation is 
not to be doubted, but it is a right that can 
be abandoned. In a case like the present, 
equity requires it to be held that the aban- 
donment by the defendants of their right to 
defend upon the merits was final, and that 
the plaintiffs cannot be required to surrender 
their decree regularly obtained and deliber- 
ately suffered. The motion is, therefore, de- 
nied, upon the plaintiffs stipulating to limit 
their recovery to the sum they have named, 
$500. 

[NOTE. Patent No. 73.425. was granted to 
N. W. Green, .Taniiary 14. 1808, reissued (No. 
4.372) May 0, 1871. It lias been the subject 
of litigation in the following cases: Andrews 
V. Carman, Case No. 371; Same v. Wright, Id. 
382; Same v. Cross, 8 Fed. 269: Same v. 
Long. 12 Fed. 871; Same v. Creegan, 7 Fed. 
477; Green v. Gardner, 22 0. G. 683; An- 
drews V. Eames, 15 Fed. 109; Green v. French, 
11 Fed. 591; Andrews v. Spear, Case No. 379; 
Green v. Barney, 19 Fed. 420; Andrews v. 
Hovey, 16 Fed. 38 7.] 

Case No. 373. 

ANDREWS V. DOLE et al. 

[11 N. B. R. (1875,) 352.] 

District Court, D. New Jersey. 

Bankruptcy— Fraupulest Conveyances— Stat- 
ute OP Limitations— Laches. 

[A debtor executed a fraudulent conveyance 
of his real estate in 1805, and in 1807 passed 
into bankruptcy. On June 12, 1874, the as- 
signee filed a bill attacking the conveyance, al- 
leging that the grantor had retained possession of 
the property after the conveyance, and received 
the rents and profits thereof, and containing no 
averments showing tliat plaintiff had taken stops 
or made inquiries to ascertain the bona *fides 
of the conveyance, but merely averring that 
he was ignorant of the fraud until informed of 
the facts June 14, 1872. Defendants pleaded the 
limitation of two years prescribed by Act March 
2, 1807, § 2. Beid, whether the statute began 
to run from the date of the appointment of the 
assignee or from the discovery of the fraud, it 
was a bar in this case, for want of due diligence 
in discovering the fraud.] 
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[In banluniptcy. BiU by Isaac M. An- 
^Irews, assignee in bantoniptcy of Nathaniel 
Dole, against said Nathaniel Dole and ottiers, 
to set aside, as fraudulent, transfers of Ws 
property made by said bankrupt Delos E. 
<3ulver, made defendant as trustee, demurred 
to tbe bill. Demurrer sustained.] 

G. W. Loeltwood, Jr., for plaintiff. 

R. Gilclurist and F. N. Bangs, for defend- 
ants. 

NIXON, Distriot Judge. This is a bill 
filed by an assignee in banliniptcy to recover 
certain real estate and personal property, 
alleged to have been transferred by the bank- 
rupt in fraud of his creditors. The bill 
charges that the defendant, Nathaniel Dole, 
was adjudicated a bankrupt June 27, 1867, 
In the southern district of the state of New 
York; that the complainant was appointed 
assignee October 12, 1807. and that an as- 
signment was duly made to him of all the 
estate and effects of the bankrapt, pursuant 
to the 14th section of tiie act; that Dole was 
engaged in business as a banker and broker 
in the city of New York in November, 1863, 
under the name and firm of Dole & C!om- 
pany, and continued In said business until 
March 14, 1864, when the firm failed and be- 
came insolvent, having liabilities to the 
amount of about five hundred thousand dol- 
lars; that at tiie time of said failure Dole 
was the owner of large tracts of real estate 
in Jersey City, New Jersey, and also the 
ower of 18,640 shares of tiie capital stock 
of the defendant, the Weehawken Ferry 
Company, of tiie par value of fifty dollars 
per share (tiie capital stock of tiie company 
behig 20,000 shares), and also the owner of 
an Indebtedness due to him from the said 
company, for moneys advanced, of about 
one hundred and forty-eight thousand dol- 
lars; that, shortly after tiie failure of Dole 
& Co., the said Dole conspired with one of 
the defendants, Jules S. Do T^ Croix, to 
cheat and defraud his individual creditors, 
and the creditors of the said firm, by put- 
ting the titie of his property in the name of 
the said De La Croix; that, in pursuance of 
this fraudulent design, he executed trans- 
fers of property as follows: (1) A deed from 
Dole and wife to the said De Da Croix, dated 
March 30, 18^, for 18 52-100 acres of land, 
and duly recorded in the clerk's office of the 
county of Hudson, in Book 109 of Deeds, 
fol. 239; (2) one otiier deed, of the same date, 
for 71 87-100 acres, and recorded as afore- 
said in Book 109 of Deeds, fol. 252; (3) one 
other deed, dated April 6. 1864, for 77^ 
acres, and recorded as aforesaid, in Book 
107 of Deeds, fol. 557. That on the 31st of 
December, 1804, with the like fraudulent In- 
tent, he transferred to said De La Croix 
18,640 shares of the capital stock of the 
Weehawken Ferry Co., and also his claim 
of Indebtedness for one hundred and forty- 
eight thousand dollars against the said com- 
pany; that the only consideration received 



I by Dole for the said property was the 
promissory notes of De La Croix, amounting 
in the aggregate to fifty-two thousand dol- 
lars; that said De La Croix was the brother- 
in-law of Dole, residing in Newburyport, 
Massachusetts; that he was, and is, wholly 
irresponsible and without pecuniary means, 
and dependent upon said Dole for his sup- 
port 

Tlie bill further alleges, that on the lltn 
of August, 1865, Dole and his wife executed 
a new conveyance of tiie same real estate to 
the said De La Croix for tiie pretended con- 
sideration of two hundred and fourteen tiiou- 
sand dollars, in which tiie said land was more 
particularly described by metes and bounds, 
which last-mentioned deed was recorded as 
afoi^esaid In Book 122 of I^^eds, foL 627. 
that no consideration was ever paid for the 
said property by the said De La Gjols, or 
for ^y part tiiereof; that Dole did not 
part with the possession, nor ^f ^^r the 
same or any part tiiereof to ^^ ^^^^^^^ 
but on the contirary, resided on the proper^ 
dming the years 1864 and 1865 ^^^f^^^ 
possessed, controlled, n^^naged and enjoyed 
the same and the Proceeds tiiereof .collect 
ing tiie rents and profits tiiereof the same 
sifce pretended sales as before, and has ap^ 
proprlated the said rents and profits to his 

LS and'procu^ed «^e ^itie of the sa^me 
to be made to tiie said De La Oroix^ tiiat 
afterwards, to wit about April 3, 186b, ne 
^ofd ^portion tiiereof to t^.e PennsyWanU. 
Goal Co.. and another part to Henry u. 
^hmidt at a profit of aoout fifty thousand 
S^thl Lnsaction ^^eing negotiated by 
the said Dole for his own benefit in the 
name of tiie said De La Croix; and that of 
?he property, transferred as aforesaid by 
Dole and w?; to De La Croix, Dole has sub- 
^equentiy sold for his own use. in the name 
of De La Croix, several parcels, by deeds, 
S Fellows: (1) one to W. Nile^./^^^^/f^ 
uary 24, 1867, conveying a lot 200 by 350 
?e^f for three tiiousand dollars; (2) one to 
Weehawken Ferry Co., dated November 9 
iRfi7 for 15 82-100 acres for the expressed 
Sde'ti^on Of one ^--T^J^'^i'[^^ 
one to F. H. Cassatt, dated March 2, 1868, 
for 18 52-100 acres for eighteen thousand 
dollars; (4) one to John L. Jones dated 
June 17. 1868, for six acres for fifty thou- 
sand dollars; (5) one to Jay Gould, dated 
September 1, IbOS, for 77% acres for three 
hundred and fifty thousand dollars; C6) 
one other to the Weehawken Ferry Co., 
dated December 31, 1870. for 31 11-100 acres 
for two hundred thousand dollars; (7) an- 
other of the same date to same company for 
several lots of land for seventy-five thou- 
sand dollars; (8) another of the same date 
to the same company for 21 81-100 acres for 
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seventy-five thousand dollars, and (9) another 
to same of like date for fifty thousand dol- 
lars. That the said Dole is now, and has 
been since long prior to March 1, 18G4, the 
president of the Weehawlcen Ferry Co.; 
that dui-ing the month of December, 1870, he 
caused to be executed by said De La Croix 
and himself, as president of said Ferry Co., 
various conveyances and releases of land, 
and had transferred to the New Jersey Mid- 
land Railway Co., large portions of the said 
real estate held by De La Croix as aforesaid, 
for the bonds of the said Railway Co., of tlie 
par value of six hundred thousand dollars, 
and for the fm-ther consideration, that the 
company should assume and pay a certain 
Indenture of mortgage, executed by the said 
Ferry Co. to one Francis Price, to secure the 
payment of one hundred and seventy-five 
thousand dollars; that Dole caused to be 
executed for his own use and benefit, but 
In the name of De La Croix, various mort- 
gages upon the real estate held by De La 
Croix as aforesaid; sometimes to aid him 
in his purchases of other property, and some- 
times to secure debts contracted by said 
Dole prior to 1864; that on January 2, 1867, 
De La Croix gave a mortgage to one Hugh. 
White on a parcel of the said real estate to 
secure the payment of thirty-six thousand 
one hundred and sixty dollars, said White 
being a creditor of Dole in 1864, and the 
mortgage -being given to secure said debt, 
and to procure the dismissal of a bill filed 
by White to set aside the above recited pre- 
tended conveyances to De La Croix; tliat 
the said mortgage was afterward paid by 
Dole in September, 1868; that De La Croix 
executed mortgages upon the said property 
at the instance and suggestion of said Dole, 
as follows: (1) one to Cbas. G. Waterbury 
and others, dated June 1, 1865, to secure 
eighteen thousand nine Imndred and fifty- 
three dollars, and paid by Dole, July 6, 186S; 
(2) one Elizabeth Paterson, dated December 
2, 1868, for fomr thousand eight hundred 
dollars; (3) one to Jeremiah Lathrop, trus- 
tee, September 1, 1866, to secure twenty-nine 
thousand eight hundred dollars, for the al- 
leged use and benefit of several of the rel- 
atives of the said Dole; (4) one to Charles 
G. Sesson, November 12, 1864, for thirty- 
five thousand dollars; (5) one to John B. 
Niles, November 6, 1870, for six thousand 
dollars; (6) one to the Union Ferry Co., Oc- 
tober 1, 1870, for twenty thousand dollars; 
and that on the 31st of December, 1870 
(being the day of the above recited transfer 
of real estate by Dole, in the name of De 
La Croix, to the Weehawlcen Ferry Co., 
amounting in the aggregate to four hundred 
thousand dollars), the said Ferry Co., by its 
president, Dole, executed a mortgage upon 
the real estate so conveyed to the defend- 
ant, Delos E. Culver, as trustee, to secin-e 
the payment of seven hundred bonds of 
said Ferry Co., of the par value of one 
thousand dollars each, malting the aggreg5.te 
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of seven hundred thousand dollars, the trans- 
action being a part of the fraudulent scheme 
of said Dole and De La Croix to cover up 
said property, and to secrete it from the 
creditors of Dole, and the said bonds be- 
ing the consideration for the real estate 
transferred to said company by De La Croix 
as aforesaid, and for the debt of one iaun- 
dred and forty-eight thousand dollars which 
the company owed to Dole in 1864. 

The bill further charges that the capital 
stock of the Weehawkon Ferry Co. was di- 
vided into 20,000 shares, of the par value of 
fifty dollars per share; that Dole, at the time 
of his failure in 1864, owned nearly all of said 
said capital stock, to wit, 18,640 shares, 
which he then reported to be worthless, and 
transf'^rred, without consideration, to De La 
Croix; that on the real estate conveyed as 
aforesaid by De La Croix were a number of 
dwelling-houses and extensive stone quar- 
ries, from which said Dole has since derive-1 
a large amount of monoy, and appropriat'-'d 
the same to his own benefit, using the name 
of De La Croix and of the Weehawken Ferry 
Co., of which he was president and chiefly 
owner, to conceal and cover up his interest 
in said property, and the profits derived from 
the rents and quarries aforesaid. 

The complainant then avers '*that he had 
no knowledge, information, belief, or sus- 
picion of the fraudulent acts herein com- 
plained of, nor of any of them, nor of any 
of the acts, matters, and things relating in 
any manner to said property and the said 
transfers thereof until on and after the 14th 
day of June, 1872, when all the said fraudu- 
lent acts and deeds were communicated to 
him by one G. W. Lockwood, Jr., of the 
city of New York." After alleging that all 
of the property, real and personal, conveyed 
by Dole to De La Croix in March, April, and 
December, 1864, and August, ISO-l, or so 
much thereof as .was retained by De La 
Croix when the petition In bankruptcy was 
filed on the 25th day of June, 1867, was held 
in secret tnist for the use and benefit of 
Dole, the complainant charges that the said 
property, and all the rents, issues, and prof- 
its vested in him as the assignee of Dole, by 
virtue of the assignment, and that he is 
entitled to the same and to the proceeds of 
the sale thereof, in the hands of Dole, De 
La Croix, the Weehawken Ferry Co., and 
Delos E. Culver, trustee, or either of them. 

The prayer of the bill is, that aU the trans- 
fers of property, real and personal, made by 
the bankrupt. Dole, to De La Croix, as afore- 
said, and by the said De La Croix to the 
Weehawken Ferry Co., may be decreed 
fraudulent and void; that the several defend- 
ants may be required to account for the pro- 
ceeds realized by them, or either of them, 
from any sale or other disposition of said 
property, and to assign all bonds, mortgages, 
stock, notes, or other securities held by them 
and resulting from said sales, that an injunc- 
tion may issue restraining the defeudauts, 
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or any of them, from pledging, selling, en- 
cumbering, or interfering with the said prop- 
erty In fraud of the rights of said assignee 
and creditors of the said bankrupt, and for 
the appointment of a receiver. 

To this bill the defendant, Delos K. Culver, 
having been served with process, appeared 
by counsel and demurred, and assigned sev- 
eral causes of demurrer. From the view 
talien by the court of the case, it will be 
necessary to examine only one of these, to 
wit, the third: That by the second section 
of the act entitled "An act to establish a 
uniform system of bankruptcy throughout 
the United States," approved March, 2, 1837, 
it is among other things in substance en- 
acted, that no suit shall in any case be main- 
tainable, at law or In equity, in any court 
whatsoever, by any assignee In bankruptcy, 
touching the property and rights of property 
of the bankrupt, transferable to or vested in 
such assignee, unless such suit shall be 
brought within two years from the time the 
cause of action accrued for such assignee, 
and It appears on the lace of the record in 
this suit that such suit was brought after 
the expiration of two years from the time 
the cause of action accrued for such as- 
signee. 

We are thus called upon to construe the 
last clause of the second section of the 
bankrupt act, relating to the time In which 
suits may be brought by assignees, in regard 
to the property and rights of property of the. 
bankrupt That section, after confen-ing up- 
on the circuit courts concurrent jurisdiction 
with the district courts of all suits at law or 
in equity, which may be brought by the as- 
s'.gnee in bankruptcy against any person 
claiming an adverse interest, or by any such 
person against the assignee, touching any I 
property or rights of property of the bank- | 
rupt, transferable to or vested In such as- I 
filgnee. then enacts, "But no suit at law or | 
in equity shall In any case be maintainable j 
by or against such assignee, or by or against 
any person claiming an adverse interest, 
touching the property and rights of property 
aforesaid, In any court whatsoever, unless 
the same shall be brought within two years 
from the time the cause of action accrued for 
or against such assignee, provided that noth- 
lug herein contained shall revive a right of 
action barred at the time such assignee Is 
appointed." I am not aware that this clause 
has yet received judicial construction, al- 
though it has attracted the attention of sev- 
eral judges in a number of cases, as for in- 
stance of Judge Dillon in Martin v. Smith, 
[Case No. 9.164;] of Judge Treat, in Davis v. 
Anderson, [Id. 3.623;] of Judge Sharswood, 
In the supreme court of Pennsylvania, In 
Peippr V. Harmer, 5 N. B. R. 252; of Judge 
Blatchford, In Re Dole, [Case No. 3,965;] and 
of Judge Hill, in Friedlander v. HoUeman, 
[Id. 5,081.] 

This suit Is brought by the assignee under 
the 14th section of the act, to recover prop- 
iFED.CAS. — 56 
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erty "conveyed by the bankrupt In fraud of 
the creditors;*' and, by the provisions of that 
section, all such property is at once vested in 
the assignee by vhrtue of the adjudication of 
bankruptcy and the deed of assignment It- 
Is Insisted by the counsel of the defendant 
that the cause of- action accrued to the as- 
signee contemporaneously with the acquisi- 
tion of the title to the property In controver- 
sy, and that as It appears by the bill that 
such title vested on the 12th of October, 1S67,. 
the action should have been commenced' 
within two years from that date. The coun- 
sel for the complainant on the other hand, 
maintains that as he comes into a court of 
equity for relief on the ground of fraud, and 
alleges a fraudulent concealment of the cause- 
of action by the defendant he Is entitled to- 
apply to the case the long established equity 
rule, that statutes of limitation do not be- 
gin to run until the fraud has been, or by 
reasonable diligence may have been, discov- 
ered. We have, then, the question fairly pre- 
sented, whether such equity rule is to be in- 
voked in those cases where the statute In ex- 
press terms Is made to apply to courts of 
equity as well as to courts of law, and where . 
no exceptions to the limitation have been 
incorporated into the act itself? 

It Is a question upon which the best judi- 
cial minds of England and the United States 
have differed, and in view of the state of the 
law, is full of difficulty in aU of its aspects. 
In examining It let it be observed that stat- 
utes of limitations have never been under- 
stood to apply to courts of equity. In respect 
to causes of equitable cognizance, for the 
reason, as was observed by Lord Macclesfield' 
in the HoUingsworth Case, 1 P. Wms., 744,. 
that "they speak nothing of biUs In equity."" 
Yet those courts have always held that 
wherever the legislature has limited" a period" 
for law proceedings, equity will, in analogous 
cases, consider itself bound by the limitation. 
Suits for relief, on the ground of fraud, have 
always been regarded, however, as excep- 
tions to this extent that equity will not al- 
low the statute of limitations to operate xm- 
til discovery of the fraud, or the means af- 
forded of the discovery; holding, that pend- 
ing its concealment by one party there wus- 
no laches In regard to the other, or, in other- 
words, that It would be unconscionable for 
courts of equity, that are only bound by 
the sph-It of the statute, to permit the de- 
fendant by pleading it in cases of fraudu- 
lent concealment to take advantage of his. 
own fraud. 

Attempts were early made to engraft this 
exception upon the statute of limitations In 
Its application to its actions at law, and to 
the plea of the statute in bar to allow a rep- 
lication, that there had been a fraudulent 
conoealraent of the cause of action by the 
defendant and that suits had been com- 
menced within, etc., the date of the discov- 
ery of the fraud. Thus, the supreme court 
of Massachusetts, in [First Massachusetts! 
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Turnpike Corp. v. Field, [3 Mass. 201.1 lield, 
in a suit at law, that a replication to a plea 
of the statute of limitations was good which 
iisclosed a fraudulent concealment of the 
breach of the contract Ch. J. Parsons, in 
delivering the opinion of the court, said, that 
where the delay in bringing the suit was 
owhig to the fraud of the defendant, the 
cause of action against him ought not to be 
considered as having accrued untU the plain- 
tiff obtained the knowledge that he had a 
cause of action; and that if this knowledge 
was concealed from him by defendant fraud- 
ulently, the court would violate a sound prin- 
ciple of law if they permitted the defendant 
to avail himself of his own fraud. And that 
eminent judge, Mr. Justice Story, in Sher- 
wood V. Sutton, [Case No. 12,782,] in an ac- 
tion on the case for a deceitful representa- 
tion in a sale, to which the statute of hmita- 
tions was pleaded in bar, sustahied the rep- 
lication of the plaintiff, that there had been 
a fraudulent concealment of the deceit by 
the defendant, until within six years before 
the suit was commenced. His ophiion in the 
case exhibits, of course, much learning and 
researdi. but he is careful to state at the 
'outset- "As a consideration of no inconsider- 
able weight, that as there was no state court 
in the judicial establishment of New Hamp- 
shire {the district in which the action was 
pending) which possessed general equity pow- 
ers, the remedy (i. e., the suspension of the 
statute until the discovery of the fraud,) if 
it was to be administered at all, must be ad- 
ministered in sudi cases through the Instru- 
mentality of the courts of law." He further 
conceded that, as the statute of limitations in 
New Hampshire was in substance a tran- 
script of the statute of 21 Jac. 1, so far as it 
respected personal actions of that nature, 
and as It contained like exceptions in favor 
■of infants, feme-coverts, etc., but none as to 
actions founded in fraud, where the fraud 
had been concealed during the period of lim- 
itation, the legal propriety of creating such 
an exception would depend upon the same 
principles here as it would in the courts of 
Westminister Hall. He then examined how 
such a plea had been treated at law in the 
English courts, and came to the conclusion 
that there was enough hi the dicta of several 
judges, commencing with Lord Mansfield, 
in Bree v. Holbech, 2 Doug. 655, to warrant 
the inference, that the law courts of that 
country would not hesitate to postpone the 
operation of the statute hi case of the fraud- 
ulent conceahnent of the cause of action. 

To the same effect was the intimation of 
Mr. Justice Curtis, in Prichard v. Chandler, 
[Case No. 11,436,] which was a case under the 
somewhat analogous statute of limitations in 
the bankrupt act of 1841, where it was in 
substance held, that if the bankrupt fraudu- 
lently concealed from the assignee the cause 
of action from the time when his title ac- 
crued, the two years' limitation did not begin 
.to run. 
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But their attempts at judicial legislation 
were resisted in other states, and made little 
progress. The supreme court of Vermont, in 
Smith V. Bishop, 9 Vt 110; of New York, in 
Troup V. Smith's Ex'rs, 20 Johns. 33; of 
Ohio, In Fee v. Fee, 10 Ohio, 4G9; and the 
court of appeals of Virginia, in Callis v. 
Waddy, 2 Munf. 511,-have all held, that at 
law, independent of any express provision, 
the statute of limitations begins to run from 
the time the cause of acUon first accrued, 
even where the defendant has f raudulentiy 
concealed it from the plahitiff. 

The question came before the English court 
of exchequer in 1854, in the case of Imperial 
Gas Light & Coke Co. v. London Gas Light 
Co., 2C Eng. Law & Eq. 425. and the court 
held that to a plea of the statute of limita- 
tions, that the cause of action did not accrue 
in six years, it was no answer, that in con- 
sequence of the fraud of the defendant the 
plaintiff was prevented from discovering the 
cause before that time, and that he com- 
menced his action within six years after he 
discovered it- The court assumed during the 
argument that the question was no longer 
open, and that the principle had been estab- 
lished by many cases, that the statute runs 
from the accruing and not from the discovery 
of the cause of acti<3n. C. B. Pollock, in de- 
liverhig the opinion of the court, struck the 
keynote of the difficulty in allowing such a 
replication in proceedings at law, by observ- 
ing- "The statute of Umitations expressly 
points out certain cases in which it is not to 
run, that is. the cases of persons under cer- 
tain species of Incapacity, but it does not 
make any exception In favor of persons la- 
boring under any other incapacity, and we 
cannot graft upon the statute the exception 
here sought to be engrafted on it, namely, 
where, by the fraud of the defendant, tiie 
plaintiff has been prevented from asserting 
his rights within the time prescribed by the 
statute." • • * "If we were to hold the 
legislature as having enacted, that the statute 
of limitations should not run, whenever the 
jury are satisfied that a fraud has been prac- 
ticed to prevent Its operation, it would not 
only give rise to much litigation, but to that 
which the law abhors-continual litigation: 
'Interest reipubllcae ut sit finis litium.'" 

The statute of limitations has been called 
the statute of peace, but if the construction 
here contended for by the plaintiffs were to 
prevail whenever there was a case of hard- 
ship or suggestion of fraud, you would have 
an action brought, though the statute had ex- 
pired, and have it urged that the matter 
was for the jury and not for the court. To 
which suggestion Alderson, B., added: '*There 
would be no statute of limitations against a 
widow with six children." And such Is ob- 
viously the opinion of the supreme court of 
the United States, so far as It can be gath- 
ered from the general principles announced 
in the cases where it has had the statute of 
limitations under consideration. Thus, in 



I 



{1 Fed. Cas. page 883] 

Mclver v. Ragan, 2 Wheat [15 U. S.] 25, an 
■attempt was made to incorporate into the 
statute an exception which the legislature 
Itad not expressed. The case was briefly 
this: An ejectment was brought for a large 
tract of land in North Carolina. The defend- 
ant claimed under a junior patent and an ad- 
verse possession of seven years, which, by 
the statute of limitations of the state, was 
a bar if the possession was under color of 
title. The plaintiff offered to show that no 
course or comer of the grant under which 
he claimed was marked; that the land in 
-dispute was within the Cherokee Indian 
boundarj-, and was not ceded to the United 
States until 1S06; that the action was com- 
menced within seven years of that date, and 
that while the land was a part of the Indian 
Territory he was prohibited by tiie laws of 
the United States from entering thereon for 
surveying or marking the same. Ch. J. Mar- 
shall delivered the opinion of the court, and 
upon the claim that thi^ stofnto ought not 
to be allowed to run while the disability ex- 
isted in regard to surveying and marking 
the land, observed: "Whenever the situation 
of a party was such as in the opinion of the 
legislature to furnish a motive for excepting 
him from the operation of the law, the leg- 
islature has made the exception. It woidd 
be going far for this court to add to those 
-Lixceptions. * * ♦ If tiiis difficulty be pro- 
duced by the legislative power, the same 
power might provide a remedy; but courts 
cannot on that account insert in the statute 
of limitations an exception which the statute 
■does not contain." The above case was re- 
ferred to and quoted with approbation, by 
the same court in 1850, in Bank of State of 
Alabama v. Dalton, 9 How. [50 U. S.] 529. 
Mr. Justice Catron, speaking for the whole 
court, observing: "The legislature having 
made no exception, the courts of justice can 
make none, as this would be legislating. 
• * • The rule is established beyond con- 
troversy." 

The object of this review has been to In- 
dicate, first, that courts of equity, although 
they were not embraced within the statute 
of limitations, act in obedience to it, In cases 
where their jurisdiction is concurrent with 
courts of law; second, that they act by way 
of analogy only, where they apply It to 
equitable rights and tities not cognizable at 
law; and third, that they decline to recognize 
its obligations in cases of direct trust and 
secret fraud, not because they are above the 
law, but outside of it, and because the 
statute, not being addressed to or obligatory 
upon them, ought not to be applied in the 
exercise of an equitable discretion for the 
encouragement or protection of fraud. But 
If no discretion has been left to them by 
the legislature— if tiie statute has been pre- 
scribed for all courts, and in all suits in 
equity and at law— where is the authority 
in equity, any more than at law, to in- 
corporate within It an exception which the 
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congress, in its desire to afford facilities 
for the speedy settiement of bankrupt es- 
tates, did not see proper to put In? And If 
any hardship should result, in particular cas- 
es, because of such omission, is not the rem- 
edy to be found in the legislature rather than 
in the courts? 

Although my attention has not been directed 
to any judicial construction of the clause in 
question, there are several cases in which 
learned judges have incidentally suggested, 
that where the statute of hmitations has 
in express terms been made applicable to all 
courts, no court ought to add an exception 
which the legislature has not expressed. 
Thus in U. S. v. Malliard, [Case No. 15,709,] 
a suit was brought by the government to re- 
cover the value of certain merchandise," on 
the ground that such value became forfeited 
Tjy reason of the violation of the 66th sec- 
tion of the act of March 2, 1799. The de- 
fendants pleaded that the cause of action 
did not accrue within five years next before 
the bringing of the suit To this the plain- 
tiffs replied, that the acts set forth in that 
respect in tiie declaration, were f i-audulentiy 
concealed by the defendants from the plain- 
tiffs, until within five years before the suit, 
so that they could not imtil within that pe- 
riod elect whetiier to claim for forfeiture of 
the goods or of their value, or bring an action 
for such acts. To this replication the defend- 
ants demurred, and Judge Blatchford sus- 
tained the demurred, saying, "It is well set- 
tied, that however strong the reason may be, 
a court cannot engraft on a statute of limita- 
tions an exception which the statute itself 
does not make * * * so, also, the clear 
weight of authority, at least in the state of 
New York, is, that where the statute does 
not make a fraudulent concealment of the 
existence of the cause of action an exception 
to the running of the statute, the court has 
no right or power to make such exception, 
either dlrectiy, or by the indirect method of 
saying that the cause of action does not ac- 
crue in case of a fraudulent concealment, 
until the discovery of the fraud. It Is true 
that Mr. Justice Story, in Sherwood v. Sut- 
ton, [Case No. 12,782,] dissents from the de- 
cision in 20 .Tohna., (Troup v. Smith's Ex'rs); 
but I cannot but regard the making by the 
court of an exception. In a case of fraudulent 
concealment when the statute does not make 
it, as violating the rule settied by the su- 
preme court as before stated." 

Freelander v. HoUeman, [Case No. 5,081,] 
was a suit brought by creditors of a bank- 
rupt making the assignee a party-defendant 
to set aside certain conveyances of the bank- 
rupt as fraudulent and void. The court 
treated the case as if the assignee was a 
co-complainant, in order to consider the 
question presented, to wit: whotiier the lim- 
itation to bringing such suit in the second 
f-ection of the bankrupt act shoiUd be ap- 
plied to the case. Judge Hill dismissed the 
bill, because it was not filed within two 



ANDREWS (Case No. 373) 



j'oars after the title of the property in dis- 
pute had vested In the assignee by the deed 
of assignment, saying, "This act, unlike the 
state statute, makes no exception in favor 
of married women. Infants, absence, or for 
concealment of the cause of action; and thus 
coufn-oss, having complete poTver over the 
whole subject, had the right to provide, and 
such provision is in accordance with the 
policy of the law, and is a rule which It Is 
the duty of this and all other courts to ap- 
ply when a case is presented to which it is 
applicable." 

Martin v. Smith, [Case No. 9,164,] was an 
appeal from the district court to the circuit 
coiu-t of the United States, in Missouri, in 
a guit where a bill had been filed by an as- 
signee in bankruptcy to recover property al- 
leged to belong to the banlsrupt estate. The 
case was made to turn upon the statute of 
the state of Missouri, which provides that 
"actions for relief on the ground of fraud 
must be brought -within five years after the 
cause of action accrued; but the cause of 
action shall be deemed not to have accrued 
imtil the discovery by the aggrieved party, 
at any time within ten years, of the facts 
constituting the fraud." It became nec- 
essary for Judge Dillon to construe this 
clause, and in doing so he observed: "If the 
provision had been merely that, 'actions for 
relief on the gi-ound of fraud should be com- 
menced within five years after the cause of 
action accrued,' it is extremely probable that 
the com-ts would have been obliged to have 
held that the statute would begin to run 
from the period when the fraud was consum- 
mated; and not as, under the well-known 
equity rule, from the period when the fraud 
was or should have been discovered. To 
remove all doubt on the point, and to pre- 
serve the equity doctrine on the subject, 
the legislature added the words: 'The cause 
of action in such ca.se shall not be deemed 
to have accrued until tlie discovery ♦ ♦ • 
of the facts constituting the fraud.' " 

If congress had been desirous of preserv- 
ing the equity doctrine on this subject. In 
the bankrupt act, would not some such 
clause have been equally necessary? 

But whilst I am strongly inclined to hold 
that the demurrer must be sustained on this 
ground, it is not necessary so to do. There 
is another ground on which, in my judg- 
ment, the demurrer is fatal to the bill as 
filed. It must be remembered that where 
courts of equity postpone the operation of 
the statute of limitations in cases of con- 
cealed fraud, the postponement is not until 
the discovery of the fraud, but until the 
period of time when, with due diligence, he 
might have discovered It. 

The bill discloses these facts: The as- 
signee was appointed in 1867. All the prop- 
erty and the rights of property of the bank- 
rupt, including all that he had conveyed in 
fraud of his creditors, then vested in the as- 
signee. It was his duty at once to devote his 
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time to the collecting in the assets of the es- 
tate, in order to their distribution amongst 
the creditors. His attention was not to be 
confined to the property included In the sched- 
ules, but It was especially his duty to ascer- 
tain by what tenure this voluntary bank- 
rupt retained the possession of a large 
amount of valuable real estate which he had 
not put in the schedules, or surrendered to 
the assignee. The bill alleges that the bank- 
rapt reported no assets, but stated debts 
amounting to upwards of six hundred and 
fifty thousand dollars. It also alleges that 
he was then In the possession of property 
worth hundreds of thousands of dollars. 
After the recital of the conveyance by the 
bankrupt and wife to De La Croix, on Au- 
gust 11, 1865, of the real estate in contro- 
versy for the pretended consideration of two 
hundred and fourteen thousand dollars, it 
then avers "tliat no consideration was ever 
paid for said property by De La Croix, or 
for any part thereof; that Dole did not 
part with the possession, nor deliver the 
same or any part thereof, to De La Croix, 
but, on the contrary, resided on the proj>- 
erty durinir the years 1864 and 1865, and has 
held, possessetl, coutrolled, managed, and en- 
joyed the same and the proceeds thereof, 
collecting the rents and profits the same 
since said pretended sale as before, and has 
appropriated the said rents and profits, and 
ihe proceeds thereof, to his own use and ben- 
efit" Now, surely such a state of affairs 
should have put the assignee and creditors 
on inquiry. They had the whole effective 
machinery of the bankrupt law within their 
reach, to investigate, and sound to the bot- 
tom, every business transaction in which the 
bankrupt had been engaged for years before 
the adjudication. Was anything done or at- 
tempted liy the assignee or the creditors 
until the filing of the present bill, June 12, 
1874, nearly seven years after the cause of 
oction had accrued to the assignee? If there 
was, he has not thought proper to disclose it 
in the bill. His only allegation on the sub- 
ject is, that "he had no knowledge, informa- 
tion, belief, or suspicion of the fraudulent 
acts herein complained of, nor of any of 
them, nor of any of the acts, matters, and 
things relating to any of said property and 
the transfers thereof, until on and after 
June 14, 1872, when they were communicated 
to complainant by G. W. Lockwood, Jr., of 
the city of York." 

But mere absence of knowledge is not a 
suffleient excuse for the delay, when the 
facts exist, which are notorious and which 
suggest inquirj' to the assignee. Was any 
Inqnvry made? If so. It ought to have been 
stated; and if unsuccessful until so late a 
period, the reasons of the want of success 
should have been assigned. If courts can al- 
low nearly seven years to ehipse, after the 
appointment of an assignee, before he shall 
be required to take any steps to investigate 
alleged fraudulent transfers of property, or 
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to ascertain why tlie bankrupt retains the 
possession and control of the bullc of his 
estate, after adjudication and without any 
excuse being assigned for such delay, except 
the nalied statement that he did not know 
of the fraud until t\vo years before the suit 
was brought, I can see no reason why seven 
times seven years may not be allowed to 
pass, and still a suit be maintainable upon 
the simple allegation of the want of knowl- 
<'dge. It is neither the province or preroga- 
tive of com'ts to repeal legislation by any 
such methods of construction. 

The demurrer must be sustained, and the 
bill dismissed with costs. If, however, the 
assignee did in fact use diligence and did 
Institute inquiries which the sagacity of the 
bankrupt baffled for live years, and if the 
omission to make any statement of tliis char- 
acter was accidental and can be trathfully 
supplied by amendment to the bill, and if 
the complainant desires the opinion of the 
circuit or supreme com't upon the first ques- 
tion on the demm-rer, I shall be glad to al- 
low him to amend and to have the case put 
in such a position that the judgment of this 
court may be reviewed, and if needs be cor- 
rected. 



Case No. 374. 

ANDREWS et al. v. ESSEX FIRE & MA- 
RINE INS. CO. 

[3 Mason, 6.]' 

Circuit Conrt, D. Massachusetts. Oct. Term, 

1822. 

admtualtr jubisdiction — marine insurance— 
Refokming Policy — Equity — Misconduct of 
Master. 

1. A policy was underwritten, "1000 dollars 
on brig Union, and 4000 dollars on effects on 
hoard said brig from Salem to port or ports 
in the West Indies, one or more times for the 
purpose of selling her outward and procuring 
a return cargo, and at and from thence to her 
port of discharge in the United States." The 
memorandum for insurance contained this 
clause: — "The Union is bound to Kingston, 
Jamaica: if not allowed to sell there, will pro- 
ceed to Cuba." At the time of the insurance, 
both parties supposed the port of Kingston open 
to American vessels under a proclamation of 
th<» governor: and neither contemplated any 
illicit trade. The Union went to Kingston, sup- 
j)o.sing the port was open, and was there seized 
and condemned for the illicit trade. Held, that 
the underwriters were not liable for the loss — 
that the omitted clause, if inserted in the policy, 
would itot have altered the nature of the fosur- 
anci\ or liability of tiio underwriters. 

[Cited in Dean v. Equitable Fire Ins. Co., 
Case No. 3,705.] 

2. ffcUl also, that a court of admiralty has ju- 
risdiction over policies as maritime eontracts; 
but not over contracts leading to policies ;~that 
it cannot reform a policy by the antecedent 
contract;— that this part belongs to a court of 
equity. 

[Cited in The Perseverance. Case No. 11,017; 
The Tribune. Id. 14,171; Dean v. Bates, Id. 
3,704: Gloucester Ins. Co. v. Younger, Id. 
5,487; Kynoch v. The S. C. Ives, Case No. 
7,958; Deely v. The Ernest and Alice, Id. 

^[Reported by William P. Mason, Esq.] 



3,735; The Star of Hope. Id. 13,313; Oakes 
V. Richardson, Id. 10,390; The Brothers, 7 
Fed. 880; The C. C. Trowbridge. 14 Fed. 
876; Wenberg v. Cargo Mineral Phosphate, 
15 Fed. 288: The G. Reuseus, 23 Fed. 405; 
Paterson v. Dakin, 31 Fed. C83; Rea t. The 
Eclipse, 135 U, S. 599, 10 Sup. Ct. 876.] 

3. Held also, that the omitted clause was not 
in the contemplation of both parties a part of 
the contract to be inserted in the policy; but 
was a representation of a fact. 

[Cited in Dean v. Equitable Fire Ins. Co., 
Case No. 3,70o.] 

4. Quaere — ^If a loss by a peril insured 
against, occasioned by the misconduct of the 
master be a loss, for which underwriters are 
liable. 

[5- Cited in Joy v. Allen. Case No. 7.552, and 
Packard v. The Louisa, Case No. 10,1552, to 
the point that admiralty proceeds rather on 
equitable than on strict legal principles.] 

[6. Cited in Leland v. The Medora, Case- No. 
8,237, to the point that a contract to buy or 
build a ship is not a maritime contract; Cun- 
ningham V. Hall, Case No. 3,481, to the point 
that a contract to build a ship is not enforce- 
able in admiralty.] 

[7. Cited in Taylor v. Brigham, Case No. 
13,781, to the point that the owners are liable 
for the willful and malicious acts of the mas- 
ter, done in the course and scope of his em- 
ployment.] 

In admiralty. This was a libel [by John 
H. Andrews and another against the Essex 
Fire & Marine Insurance Company] on a 
policy of insm'ance, underwritten by the 
respondents for the plaintifCs, on the 12th of 
January. 1819, as follows, viz. "the sum of 
1000 dollars on the brig Union and appurte- 
nances; also, 4000 dollars on effects on board 
said brig, from Salem to poi;t or ports in the 
West Indies, one or more times, for the pur- 
pose of selling her outward aud procuring 
a return cargo, and at and from thence to 
her port of discharge in the United States." 
The libel charges that a clause in the agree- 
ment on which the policy was underwritten, 
was omitted by mistake, and declares upon 
the policy as reformed. A total loss is al- 
leged of vessel and cargo in the course of 
the voyage, by capture and seizure under the 
authority of the king of Great Britain and 
Ireland. The facts of the case were, that 
the plaintiffs, being owners of the Union and 
her cargo, were about to send her on a voy- 
age to the island of Cuba, and on the 12th 
of Janimry, 1819, when she was ready to 
sail on the voyage, a paragraph appeared in 
the newspapers, stating that a committee 
of the legislature of Jamaica had reported 
that the November storm had destroyed the 
principal articles for the labouring classes 
in the western parishes, and recommended 
that the governor be requested to open the 
ports of the island to all nations for the im- 
portation of those articles of provisions re- 
quired to support the population generally, 
and in return, to allow payment in produce 
or otherwise; but that they had not heard 
that the Duke of Manchester (the governor) 
had acted upon it. In consequence of this 
information (which was known to both par- 
ties), the plaintiffs altered their voyage, and 
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made application !n the evening of the same 
day to the respondents for insurance by the 
foUowinj; memorandum. "?3000 on brig 
Union and appurtenances, $8000 on effects 
on board said brig, Allen Putnam master, 
from Salem to port or ports in the West In- 
dies, one or more times, for the purpose of 
selling outward and procuring a return car- 
go, and at and from thence to port of dis- 
charge in the United States; and what re- 
turn if said vessel trades to but one port and 
arrives safe without loss? The Union is 
bound to Kingston, Jamaica; if not allowed 
to sell there, will proceed to Cuba." There 
were afterwards added the words, "2 years 
old, sheathed last voyage, 129 tons." The 
memorandum was laid before the president 
and dhrectors on the same evening, who 
agreed to underwrite a poUcy for four per 
cent Before the proposition was accepted 
by the plaintiffs, Mr. Shepherd came to the 
office, and Informed the secretary, that he 
wished instance only for $1000 on the ves- 
sel, and ?4000 on the cargo, because he ex- 
pected to get it for a less premium elsewhere; 
and the secretary then wrote upon the 
memorandum, "agreed for §1000 on vessel, 
and §i4000 on effects as above," which Mr, 
Shepherd signed for himself and Mr. An- 
drews. The act of the secretary was con- 
firmed by the president, and the policy was 
made out In the terms already stated, omit- 
ting the clause:— "The Union is bound to 
Kingston, Jamaica— If not allowed to trade 
there will proceed to Cuba." The policy as 
made out, was received by the plaintiffs with- 
out objection, and the usual premium note 
was given. By the public by-laws of the 
corporation '*the president and directors con- 
sider themselves holden on a marine policy, 
from the time a verbal agreement Is made 
between the president and the person apply- 
ing for insurance. The president in all cases, 
where the person applying for Insurance Is 
unable to wait for the completion of his pa- 
pers, will cause a memorandum of the agree- 
ment to be made and signed by the person 
applying for Insurance." The brig sailed on 
the voyage, and having spoken with a pilot 
near Morant Point (Jamaica), who, upon 
inquiry, stated that the trade was open for 
Americans, the master concluded to go di- 
rectly into the port of Kingston. Soon after 
his arrival In port, a boat came alongside, 
from which he learned that the port was not 
open, and that it was necessary for him to 
represent that he came Into port in distress. 
He accordingly did this; but the vessel and 
cargo were immediately afterwards seized, 
and the master still insisting, upon the trial 
in the vice-admiralty court, that the case was 
one of real distress, there was a decree of 
condemnation pronounced of both. From 
this decree there was an appeal to the high 
court of admiralty, which is still pending. 
It was agreed on both sides that there was 
no intention of illicit trade by the owners 
on this voyage, but that It was undertaken 
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solely upon the expectation that the trade 
was or would be, on arrival at Jamaica, 
open and free. It was farther In evidence 
that the present respondents never under- 
wrote any risks upon voyages in Illicit trade, 
and that this was the general custom of in- 
corporated insurance offices. The plaintiffs 
contended, that they were entitled to answer 
for a total loss under all the circumstances 
of the case, the loss having been by a risk 
contemplated by the policy. They Insisted 
In the llrst place, that the clause of the mem- 
orandum, to which reference has been made, 
was omitted by mistake, and constituted a 
part of the contract of Insurance, and that 
they were entitled to have the policy re- 
formed by the coui-t so as to include that 
clause; and that if so reformed, the risk 
would be clearly covered by the policy. They 
Insisted in the next place, that even without 
such reformation of the pohcy, the legal re- 
sult was the same; and that the nature of 
the voyage being made known to the under- 
writers at the time of the policy, they were 
bound to the same extent, as if it were 
expressly stated upon the face of the policy. 
On the other hand the underwriters ex- 
plicitly denied all these positions; and con- 
tended that the loss was a loss by Illicit 
trade, which neither In law, was Insured, nor 
contemplated, in fact, by the parties to be 
insured. And farther, that if this ground 
should fail, the loss was occasioned by the 
fault and gross misconduct of the master in 
setting up a false and fraudulent pretence of 
distress, as the cause of going into the port of 
Kingston. 



Wet^ter & SaltonstaU, for llbellants. 
Prescott & NlchoUs, for respondents. 

Before STORY, Circuit Justice, and DAVIS, 
District Judge. 

STORY, Circuit Justice. There cannot at 
the present day be any serious doubt that a 
court of equity has authority to reform a 
contract, where there has been an omission 
of a material stipulation by mistake. And a 
policy of Insurance Is just as much within the 
reach of the principle, as any other written 
contract Graves v. Boston Marine Ins. Co., 
2 Cranch, [6 U. S.l 419; Henkle v. Royal 
Bxch. Assur. Co., 1 Ves. Sr. 317; Towns- 
hend v. Stangroom, 6 Ves. 328, 333; Mot- 
teux V. Governor of London Assur. Co., 1 
Atk. 545; Ramsbottom v. Gosden, 1 Ves. 
& B. IGo; Watt v. Grove, 2 Sch. & L. 492; 
Gillespie V. Moon, 2 Johns. Gh. 585; Marsh. 
Ins. b. 1, c. 8, § 4, and notes; Hogan v. 
Delaware Ins. Co., [Case No. 6,582;] Condy's 
Marsh. Ins. 345a, note; Lyman v. United 
Ins. Co., 2 Johns. Ch. 630. But a court of 
equity ought to be extremely cautious in the 
exercise of such an authority, seeing that It 
trenches upon one of the most salutary rules 
of evidence, that parol evidence ought not 
to be admitted to vary a written instrument. 
It ought, therefore, in all cases to withhold 



[1 Fed. Cas. page 887] 



(Case No. 374) ANDREWS 



Its aid. where the mistake is not made out 
by the clearest evidence according to the 
understanding of both parties, and upon tes- 
timony entirely exact and satisfactory. 
There is less danger where the instrument is 
to be reformed by reference to a preliminary 
written contract, which it was designed to 
execute. But even here there is abundant 
room for caution, since the parties may have 
varied theh* intentions or the clause may not 
have been originally understood by either 
party to go to the extent now required. And 
these considerations acquire additional force, 
where circumstances have occurred in the 
intermediate time, which give an intense im- 
portance to the asserted mistalce. Under 
these limitations the doctrine of courts of 
equity on this subject does not seem at vari- 
ance with general convenience or justice. 

In the present case the memorandum sign- 
ed by the plaintiffs after it was agreed to by 
the president of the company, constituted a 
good and valid agreement binding upon the 
parties. The by laws of the company make 
it in such a case expressly obligatory upon 
them. And if there be an omission In the 
policy of any clause constituting a part of 
that agreement^ it ought in equity and good 
conscience to be corrected. It is not suffi- 
cient for the underwriters, that they sup- 
pose the words do not cover a particular 
risk, for they may mistake the law, and 
their mistake shall not prejudice the other 
party. When once the contract is agreed to, 
whatever that contract, by a just and rea- 
sonable interpretation, includes, the imder- 
writers are bound to insert in the policy, and 
if they omit to do it the assured has a right 
to insist upon a perfect conformity to the 
original proposition and agreement. The 
case under such chrcumstinces is clearly dis- 
tinguishable from the cases referred to at 
the bar [Lyman v. United Ins. Go.,] 2 Johns. 
Ch. 630; [Vandervoort v. Smith,] 2 Gaines, 
155, where the proposals for insurance never 
assumed any obligatory shape, and could 
therefore be considered in no other light, 
than as proposals, which were merged on 
the execution of the formal instrument- 
Here the proposal was agreed to and formed 
the basis for the execution of the policy; 
and there is no pretence to say that it was 
ever afterwards varied by the parties. The 
true question then is, whether the omitted 
clause in the contemplation of both the par- 
ties was to be Inserted in the policy. I say 
both the parties, because it must be a joint 
intent and assent It i? not sufficient that 
one of the parties intended It, if it was not 
agreed to by the other. If the clause was to 
be inserted in the policy, then it is no an- 
swer on the part of the underwriters, that 
they may possibly be liable for the risk of 
illicit trade against the known general us- 
age and designs of the corporation. They 
must take the legal consequences of all that 
stands in the text of their contract. And the 
opinions of the very respectable gentlemen. 



who have testified in this case, demonstrate 
that the general understanding of merchants 
is in perfect conformity to the principles of 
law on this subject We must then resort In 
the first place to the memorandum itself to 
ascertain what was the contract to be exe- 
cuted. It is not pretended that every thing 
contained in the memorandum was to be in- 
serted In the policy. It is perfectly notori- 
ous that proposals of this nature often con- 
tain remarks, representations, and queries 
for the Information and guidance of the un- 
derwriters, which cannot by any reasonable 
construction be supposed proper for inser- 
tion in the policy. In many instances the 
insertion would be absurd, and in some 
might be repugnant to the obvious intent of 
the parties in their final act This very 
memorandum illustrates the truth of these 
observations; for it contains particulars of 
inquiry and Information, which neither par- 
ty now supposes to belong to the policy. It 
is not sufficient therefore to sjiow that a 
clause Is in the memorandum, to justify Its 
insertion in the policy, unless from Its na- 
ture and object it clearly formed a part ot 
the contract A clause may in the event be- 
come material and decisive of a right if in- 
serted, which may nevertheless, at the time 
of the proposal, not have been contemplated 
by either party as a part of the policy. It 
might make all the difference between a rep- 
resentation and a warranty, a difference in 
many cases of the most serious importance. 
The memorandum in the present case con- 
tains a perfect description of the ship, the 
master, and the voyage intended to be in- 
sured; and the policy follows this descrip- 
tion with the most minute care. It was 
drawn up according to the understanding of 
the insurance company as a full description 
of the risk; and it was received without ob- 
jection by the plaintiffs. No application was 
made to alter it, until after the loss occurred, 
and then the materiality of the clause now in 
question became apparent It is argued that 
being material, the plaintiffs are now en- 
titled to have it inserted, because the par- 
ties must be presumed to have contemplated 
the insertion of every thing material to the 
risk. That is true In a limited sense; but 
not universally. If the clause be material in 
the event it must still be seen whether in 
fact it constituted, in the understanding of 
the parties, a part of the original contract 
If there had been an omission of a de- 
scriptive part of the voyage, or of the name 
of one of the owners, it wouid have been 
perfectly clear that these must have con- 
stituted a necessary part of the policy upon 
the true import of the memorandum, and 
therefore the presumption of mistake would 
be irresistible. But if the clause be a mere 
statement of a fact which in its place hi 
the memorandudi may be either construed a 
mere representation, or a modification of the 
terms of the contract, it stands equivocal, 
and the like presumption cannot prevail. 
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The underwriters may, as in the present 
oise, understand it in ouo sense and the in- 
sured in another; and it Is the presumed as- 
sent of both which gives it the effect of a 
contract. The acts of the parties under such 
circumstances become very material; and 
their acquiescence in ono mode of execution 
of the policy would go far to show that it 
was the true mode. The clause in the memo- 
randum is in these words: "The Union is 
bound to Kingston, Jamaica; if not allowed to 
sell there, will proceed to Cuba." It is cer- 
tainly in terms a representation of a fact 
Is it' such a fact as belonged to the policy? 
That the clause was not intended to abridge 
the general liberty given in the description 
of the voyage is conceded on all sides. The 
brig was still to be at liberty to go to any 
other port or ports In tlie West Indies, oth- 
erwise the general description would be use- 
less. It would be absurd to ask or give gen- 
oral liberty to all West India ports, and 
in the same breath to tie up the adventure 
to Kingstoii and Cuba. Was it designed as 
a, warranty that the brig should go to those 
ports? This can scarcely now bo contended, 
for tbe underwriters did not claim its inser- 
tion in this view; and the owners by reserv- 
ing the general liberty of the West Ind'es 
may fairly be presumed to have reserved the 
liberty of changing lioncstly the direct voy- 
iige. Can it then be <;onsidered in any other 
view than as a represfintation of the present 
Intention of the owners, to guard against 
any objection for concealment or misrepre- 
sentation? Tlie plaintiffs contend that its 
insertion was necessary and intended by 
tliem because it would cover the risk of the 
contingency of the voyage to Jamaica being 
lawful. The defendants deny that they ever 
contemplated such a rislc under the contract. 
Tlie burthen of proof th(!n rests op the plain- 
tiffs; and if the language of the raemo- 
randiun be not unambigiTOUS, if the construc- 
tion be not necessary, but doubtful; if the 
acts of tlic parties have loft the presumption 
against the plaintiffs, a court of equity ought 
to be verj' slow in undertaking to reform tlie 
policy upon conjecture. 

It is material here to consider that the 
answer of the company explicitly denies any 
intention to insert the clause, or to become 
aable for the risk of illicit trade. The lat- 
ter might be true, and yet if they had in 
fact bound themselves to such a risk, their 
mistalce of the law would not help them. 
But the circumstance of the denial is not 
insignificant, as it stands confirmed by their 
aicts. If their practice is not to insure illicit 
voyages, and the policy conforms to this 
practice, it would rotpiire strong evidence 
to force upon them such a risk by a con- 
struction of a memorandum clause, which 
justly might admit of various interpreta- 
tions, and might fairly be understood in dif- 
ferent ways. The premium in a case of this 
nature is certainlj' not decisive either way; 
but if it be the usual premium for the com- 



mon risks, is affords some prestimption that 
the undei-writers did not cent en. plate unusual 
risks; and in this view it may aid in the con- 
stniction of doubtful words. 

The rule of courts of equity is not to re- 
form a policy, unless the mistalte be made 
out by the clearest evidence. The cases of 
Henkle v. Royal Exch. Assur. Co., 1 Ves. 
Sr. 317, before I^ord Hardwiclce; of Lyman 
v. United Ins. Co., 2 Johns. Ch. 630, before 
Jlr. Chancellor Kent; of Hogan v. Delaware 
Ins. Co., [Case No. G,o82,| Condy's Marsh. 
Ins. 345a, note, Whart. Dig. 320, before INIr. 
Justice Washington; and of Graves v. Boston 
Marine Ins. Co., 2 Cranch, [G U. S.] 419, 442, 
before the supreme court of the United 
States,— are conclusive upon this point. The 
asserted omission in the present case is in- 
deed incontestable upon the evidence; but 
whether it was a part of the contract omitted 
by mistake is, to say the least of it, extreme- 
ly questionable. I do not mean to say that the 
plaintiffs did not act with the most perfect 
fairness, or did not contemplate an indemnity 
against the very loss, which has occurred. 
I believe they did; and that whatever se- 
curity was to be obtained by a policy con- 
forming to the substance of the memorandum 
tliey meant to provide for. The difficulty lies 
not in the honesty or reasonableness of their 
intentions, but in giving effect to those in- 
tentions, if they were not communicated in 
such .a manner to the underwriters, in the 
memorandum, as to lead them to the con- 
clusion, that the omitted clause was a part 
of the proposed contract. Whatever might 
be my opinion as a private man upon the 
propriety of inserting the clause, as a judge 
sitting in equity I should have extreme dif- 
ficulty in saying that the case afforded ple- 
nary evidence of any mistake which the court 
was called upon to rectify. The terms of 
tlie memorandum are not necessarily mat- 
tors of contract, and If they are ambiguous 
in their import or object, tiie parties must 
be left to their rights upon the policy as 
executed. Perhaps it is the less necessary 
to dwell on this point, because I am of opin- 
ion that if there be a mistake in the policy, 
this is not the tribunal to correct it. The 
authority over this subject is generally con- 
fided, and most conveniently, to courts of 
equity. The rules of evidence and the modes 
of relief in these courts are admirably adapted 
to cases of this nature; and it appears to 
me that the jurisdiction exclusively attaches 
these. To he sure in a certain sense, and 
in the exercise of their general jurisdiction, 
courts of admiralty may be properly said to 
be eomrts of equity, that is, courts proceed- 
ing ex aequo et bono, and not confined to 
the narrow notions of tlie common law. But 
courts of admiralty may be properly said to 
tion to administer relief as courts of equity. 
They cannot entertain an original bill or 
libel for specific performance, or to correct 
a mistake, or to grant relief against a fraud, 
though they may perhaps sometimes, like 
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courts of law, perform wliat may be deemed 
iiunlogous fmicUons. They may give tbe 
same benefit, as if there were no fraud or 
mistake, or omission of performance; but 
this can be In a few cases only, which fall, 
in all their circumstances, completely within 
their general jurisdiction Courts of admi- 
ralty, in my view, have jurisdiction over 
maritime contracts when executed, but not 
over contracts leading to the execution of 
maritime contracts. If there were a con- 
tract to build a ship, or to sign a shipping 
paper, or to execute a bottomry bond, and 
the party refused to perform it, it has never 
been my Impression that the enforcement 
of such a contract belonged to the admiralty. 

1 linow of no authority pointing to such a 
conclusion, and I must say I should be sorry 
to find one; for it would lead to the utter 
confusion of jurisdictions. But If the con- 
tract be an executed maritime contract, the 
jurisdiction attaches; and the admiralty may 
then administer relief upon that contract 
according to equity and good conscience. The 
law looks to the proximate and not to the re- 
mote cause as the source of jurisdiction; and 
deals with It only when It has assumed its 
final shape as a maritime contract It has 
been said that the memorandum in the pres- 
ent case is an executed maritime contract, 
equivalent to a policy; but I understand it 
to be nothing more than an agreement for 
;\ policy; and if no policy had been executed 
Ihis court as a court of admiralty would not 
have had jurisdiction to enforce it. We are 
not at liberty in such cases to consider that 
done which ought to have been done. 

If tlierofore any thing in point of law, ma- 
terial to the plaintiffs* case, depends upon I 
this clause, and :i mistake has occurred In ' 
omitting it. my judgment is that a court of 
admiralty is incapable of administering the 
proper relief. The remedy lies at common 
law, for damages for nonperformance of the 
original agreement or In equity, for a specif- 
ic i)erformance Ijy reforming the policy. In 
tiie present suit I can only deal with the 
policy, as it stands. And this leads me to 
the otiier question made at the bar, which 
has always appeared to me to be the turning 
point of the cause, and to be in itself of very 
gi'oat difficulty and nicety. If In the investi- 
gation of it I could derive any consolation 
from full and learned arguments, I should 
be bound to make the acknowledgement, that 
nothing has been omitted. Still I cannot 
say, that I have arrived at a conclusion with- 
out veiy considerable hesitation. 

It is perfectly settled that the underwrit- 
ers, by the general terms of the policy, are 
not liable for any loss arising from foreign 
illicit trade, unless the policy be undenvrit- 
ten with the full knowledge on their part 
that such was the object of the voyage. 
This Is the gener.al doctrine of foreign mar- 
itime writers, and has been recognized in the 
fullest manner by the common law tribunals. 

2 Valin, lib. 3, tit G, art. 49, pp. 127, 128, 130; 



Olelrae I^e Guidon, c. 2, arts. 2, 5, pp. 233, 
234; Santema, p. 4, note 17; Id. p. 5, note 
10; Str.iccha, Assecur, Gloss. 5, p. 23; Loc- 
cenius, Ub. 2, c. 5, note 7, p. 981; Roccus, 
Anec. note 21; 1 Bmerig. c. 8, § 5, p. 212; 
Targa, c. 71; Molloy, bk. 2, c. 7, § 15. p. 288; 
Marsh, Ins. bk. 1, c 3, § 1, p. 60; Anon., 
2 Vem. 176; Planche v. Fletcher, 1 Dong. 
251; Gardiner v. Smith, 1 Johns. Gas. 141; 
Richardson v. Maine Fire & Marine Ins. Co., 
G Mass. 102; Parker v. Jones, 13 Mass. 173; 
Pollock V. Babcock, 6 Mass. 234. The reason 
of the doctrine is obvious. If the voyage be 
lawful, the imdenvriters cannot be presumed 
to imdertake risks occasioned by a violation 
of law by the owner or his agents; and in 
such case the law, notwithstanding the gen- 
eral terms of the pohcy, will exempt them 
from such losses. But if the trade Is known 
to be illicit, and can be carried on only by 
smuggling, and the "underwriters do not make 
an exception of the risk of illicit trade, there 
is the strongest presumption of their inten- 
tion to take it Their knowledge does not 
indeed add new terms to the policy; but 
it takes away any pretence for saying that 
the loss by seizure, which is, an "arrest, re- 
straint or detainment of the sovereign" with- 
in the policy, was not contemplated by the 
parties. In the present case it is clear that 
no illicit trade was intended to be covered 
by the policy, for the trade was not sup- 
posed to be prohibited at the time. It is 
true that it was well known that Jamaica, as 
a colony of Great Britain, was restricted 
from foreign trade by the British colonial 
system. But it was as well known that au- 
thority had been given to the king to open 
the colonial ports imder certain circum- 
stances. The Adams, Edw. Adm. 289, 303; 
46 Geo. III. c. 3; The Vixen, 1 Dod. 130. 
And this authority was supposed still in ex- 
istence and might be exercised and promul- 
gated through the colonial governor. The 
intelligence In newspapers without doubt led 
both parties to the belief, that this authority 
had then been, or would, before the arrival 
of the vessel, be rightfully exercised; and 
both parties proceeded in the Insurance upon 
the ground that the trade would be lawful. 
In point of fact the port was not opened, 
and immediately upon the brig's arrival In 
port, she was seized and condemned for an 
illegal importation of goods, contrary to the 
navigation acts of Great Britain. These acts 
make it illegal to Import any goods Into any 
of the colonies except 'In ships, British built, 
and owned and navigated by British seamen 
to the extent of throe-fourths of the crew. 
12 Car. II. c. 18; 7 & 8 .Wm. HI. e. 22. 
The libel against the Union and cargo pro- 
ceeds upon these acts for the forfeiture. 
And it is perfectly clear by the whole cur- 
rent of authority that a voluntary arrival in 
port with a cargo constitutes an importation, 
within the purview of these and other reve- 
nue acts. The Eleanor, Edw. Adm. 135, 160; 
The Adams, Edw. Adm. 289, 298; The Sarali, 
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1 Dods. 77; Hale, Gust.; Harg. Law Tracts, 
213; The Paisley, 1 Edw. Adm. Append. 

E. 18. 

There can then be no doubt that the arrival 
at Jamaica being voluntary, and not from 
necessity or stress of weather, brought the 
case within the prohibitions of these laws; 
and that consequently the condemnation 
might be rightfully made upon this general 
ground, although the mistake of the master 
as to the trade being lawful, was the sale 
cause of his going hito port. The question 
then is narrowed down to this consideration, 
whether the knowledge of the underwriters 
of the destination to Jamaica, under the cir- 
cumstances, makes them liable for a loss by 
lUicit trade, occasioned by mistake and igno- 
rance and against the intentions of the own- 
ers. If the trade to Jamaica was prohibited 
universaUy, and this fact was understood by 
the undei-writers, they would have been held 
to the risk of illicit trade. If the trade had 
been previously open, and was closed during 
the voyage, they might have been exonerated 
from that risk. The trade was not open at 
the time, but the parties contemplated that 
it would be during the voyage; and then 
comes the point, whether the underwriters 
took upon themselves the chance of its bemg 
open, and of course the risk of its bemg 

illicit 

It cannot be denied that the general words 
of the policy coupled with the knowledge 
of the actual destination fully authorized the 
voyage to Jamaica; as fully, indeed, in my 
judgment, as if the words had been inserted 
in the policy. And the case is put in the 
strongest manner, when it is asked what 
would be the effect, if the policy had been 
for a voyage In terms to Jamaica. I do not 
know, that this would reUeve xis from a 
single difficulty, for the same question would 
still recur, whether undo" the circumstances 
it covered the risk of an illicit eitry into the 
ports of that island. 

There is not a single case where the un- 
derwriters have been held responsible foi* 
losses of this nature, unless they have in 
express terms, or by fair implication, as- 
sumed it If the present policy had con- 
tained an express exception of losses by 
illicit trade, a condemnation for proceeding 
to Jamaica, although there had been no ac- 
tual trading there, would have been within 
the exception. The case of Church v. Hub- 
bart, 2 Cranch, [6 U. S.] 187, 232, is an au- 
thority directiy in poiht; and that has been 
followed in the supreme court of Massa- 
chusetts. Higginson v. Pomeroy, 11 Mass. 
104 See, also, Bmith v. Delaware Ins. Co., 
7 Cranch, [11 U. S.] 434. So that where 
the risk of illicit trade is not designed to 
be taken, the presumption is that the risk 
of proceeding to the port for this purpose 
is not taken. Is there any difference be- 
tween a risk excluded by express words and 
a risk excluded by fair implication? If the 
underwriters are not presumed to take tHe 



risk of ilUcit trade, are they to be presumed 
from the same facts to take the risk of an 
illegal arrival or importation? 

It is argued that the underwriters having 
insured the voyage to Jamaica must be pre- 
sumed to warrant a right of entry into the 
port at least for the purpose of inquiry. 
That if they authorize the going to tiie port, 
they warrant by implication that the voy- 
age to the port is lawful and thus assume 
the risk of seizmre on this account If this 
were so, the argument would be exceeding- 
ly strong in favour of the plaintiffs. But 
the authorities do not seem to speak point- 
edly to such a conclusion. The fah* result 
of the cases in England and in Massachu- 
setts is, that a denial of entry or an interdic- 
tion of commerce at the port of destination 
is not a risk within the common policy. 
Hadklnson v. Robinson, 3 Bos. & P. 388; 
Ludbock V. Kowcroft 5 Esp. 50; Parkin v. 
Tunno, llEast,22; Richardson v. Maine Ins. 
Co., 6 Mass. 102, 115. The decisions in New 
York do indeed maintain a different doctrine. 
See Suydam v. Marine Ins. Co., 1 Johns. 181; 
Schmidt v. United Ins. Co., Id. 249; Craig v. 
United Ins. Co., 6 Johns. 226. The supreme 
court of the United States has held that a 
restraint by blockade after the commence- 
ment of the voyage is a peril within the pol- 
icy. Olivera v. Union Ins. Co., 3 Wheat 18o. 
And it was also decided, in conformity with 
the English cases, that the breaking up of 
the voyage for fear of captm-e, because the 
port of destination was shut, is not a peril 
within the policy. It was there said, "that 
the underwriter does not warrant that the 
vessel shall have a right to trade at the port 
of destination; but only that notwithstand- 
ing the perils insured against, the vessel 
shall proceed to such port" Smith v. Uni- 
versal Ins. Co., 6 Wheat 176. But this lan- 
guage was used in a case where the under- 
writers were expressly exempted from losses 
by illicit trade; so that it is in no degree 
different from that h.eld in Suydam v. Ma- 
rine Ins. Co., in New York. 1 Johns. 181. 
The precise point whether seizure for going 
into an interdicted port, which it is suppos- 
ed might be open, is a risk within the com- 
mon policy, does not appear to have arisen 
in England. In Hadkinson v. Robinson, 3 
Bos. & P. 388, Lord Alvanley admitted, that 
if the vessel had proceeded to Naples and 
had been actually seized, the loss might have 
been within the policy. Chief Justice Par- 
sons, in Richardson v. Maine Ins. Co., 6 
Mass. 102, 115, said, "H new regulations, 
made during the voyage, should render the 
trade iUicit and the master on his arrival 
should violate those regulations, ' and for 
that cause the property insured should be 
confiscated, the assurer will not be answer- 
able, unless he had insured against seizure 
for illicit trade." This language may per- 
haps cover the case, where the master igno- 
rantly violates the new regulations; but It 
it does not seem addressed to a case, where 
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there is a present interdiction and an ex- 
pected opening of tlie port during the voy- 
age, contemplated by both parties at the 
time of the insurance. In Pollodc v. Bab- 
codc, Td. 235, the court decided that if a ves- 
sel be insured to an interdicted port, and 
l>e seized at an intermediate port (to which 
she had gone from necessity dining the voy- 
age,) on account of her destination, she not 
having in fact carried on, or attempted to 
carry on, an Illicit trade, it is a loss within 
the common policy. The court seemed to 
consider that the going to the interdicted 
port was lawful, though. It was unlawful to 
trade there. But it decided that if it was 
unlawful to go to the port, and that fact was 
unknown to both parties, still the insured 
was entitled to recover. It is somewhat 
singular that it was not decided whether, 
from the facts of the case, the underwriter 
did not take the risk of illicit trade by impli- 
cation, for the report states that trade >Vas 
generally known to be prohibited with the 
port. If they did take the risk, ih&a. the 
loss was clearly within the policy. If they 
did not, it is somewhat difficult to reconcile 
this case with others on the same subject 
The case, so far as it goes, does seem to 
countenance the doctrine that on a voyage 
supposed to be lawful by the parties, but 
not in fact so, the underwriters are liable 
for a confiscation, for sailing on the voyage. 
In Parker v. Jones, 13 Mass. 173, both par- 
ties supposed the trade to be lawful to Cur- 
racoa; but the property was condemned for 
a violation of the statute of 43 Greo. m. 
regulating that trade, and the court held the 
underwriters not liable for the loss, upon 
the ground that they had not taken the risk 
of iUiclt trade. Yet there it might have 
been said that as the vessel was insured 
to Curracoa, there was an implied undertak- 
ing that the property insured might be car- 
ried there, and that the risk of Its lawful 
importation was assumed by the underwrit- 
ers. 

Not being able to find the .doctrine estab- 
lished that an insiu:ance to a port includes, 
on the part of the underwriters, the risk of 
going into the port in violation of law, ex- 
cept where the risk of prohibite<^ trade is 
assumed, I do not feel at liberty to incorpo- 
rate it into the construction of the policy. 
The true principle seems to me to be this, 
that the policy guarantees an indemnity In 
going to the port against all losses by the 
perils insured against; and imless the peril 
of Illicit entry at the port be contemplated 
as one of the risks insured against, the 
underwriters are not held. The risk of 
illicit entry Is not presumed to be taken 
where the trade Is not known to be prohib- 
ited and expected during the voyage to re- 
main so. If both parties contemplate the 
trade as free, the policy covers only the or- 
dinary risks. It Is only when the trade is 
not expected to be carried on except by viola- 
tion of the laws, that the imderwriters are 



presumed to take that risk upon themselves. 
The chance of illicit trade is never assumed,, 
unless it is clearly intended to be carried on. 

It is asked, if the contingency of illicit 
trade was not contemplated in this case, 
what reason was there to insert the clause in 
the memorandum, that the brig was boimd 
to Jamaica. My answer is, that it might be 
material information to the underwriters. 
They might wish to know the intended voy- 
age; and if it were to an interdicted port, it 
might, even with the exception of prohibited 
trade, be a risk, which they might not choose 
to assume. But the same memorandum In- 
formed the underwriters that if the brig was 
not allowed to sdl at Jamaica, she was to 
go to Cuba. This is a plain declaration, that 
the owners did not mean to force an Illicit 
trade at Jamaica, or an illicit «itry there. 
It was equivalent on their part to a notice, 
that the brig, though bound to a British col- 
ony, was intended to sail only on a lawful 
voyage, and that the Insurance was to cover 
it as BU{±i. And if the owners had concealed 
the fact of a destination to Jamaica from the 
underwriters, as the general words of the 
policy would lead them to presume the voy- 
age was to lawful ports only, it might have 
been questionable, if the concealment would 
not have avoided the policy. At all events, 
it would certainly have done so, if there 
would have been any increase of premium 
or risk. The owners In this respect conduct- 
ed themselves with the most entire good 
faith and frankness. 

What would have been the efCect if the 
memorandum had only said, "The Union Is 
bound to Kingston, Jamaica," I pretend not 
to decide. It is supposed in the argument, 
that it would then have clearly covered the 
risk of an illicit entry. But Is this certain? 
If the parties contemplated only a lawful 
voyage, and the information led them to the 
belief, that such a voyage was lawful, could 
the underwriters be presumed to take the 
risk of its possible illegality? The law does 
not say that the underwriter takes the risk 
of illicit trade, where he by mistake supposes 
It lawful, but where the trade being known 
to be illicit, he cannot be presumed from the 
nature of the voyage to have had any other 
object in contemplation. Admitting even 
that the underwriters took the risk of the 
vessel's going to Jamaica to make Inquiries, 
it is not shown that this was in point of law 
an illicit act The very statute on which this 
condemnation was founded is for an illegal 
importation of goods, not for an inquiry be- 
fore arrival In port There Is no British 
statute within my knowledge that makes It 
a cause of forfeiture to lie off a colonial port, 
or to make inquiries, if near the port, whether 
it be open or not The statutes of Car. n. 
and Wm. HI. apply only to Importations con- 
summated by a voluntary arrival In port 
Unless therefore an arrival in port were nec- 
essary for the purpose of inquiry, which can 
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scarcely be pretended, the vessel might have | 
gone to, though not into the port of Kingston, 
and have heen entirely protected by law. See 
The Sarah, 1 Dod. 79. The master himself 
proceeded upon this supposition. He made 
Inquiries off the port, and was told that the 
port was open; and this information, given 
falsely by design or mistake, was the real 
cause of his going into port. 

It is certainly true that both parties must 
have contemplated that the ports of Jamaica 
might not be open, for the memorandum pro- 
vides in that case for a voyage to another 
island. But the effect of this is to show, not 
that the underwriters meant to take the risk 
of the voyage, being illicit, but that they 
meant to provide another voyage, if it should 
turn out to be illicit They engage that the 
vessel may go to Jamaica, if allowed, if not, 
then she may go to Cuba. In a case of this 
peculiar cast I have searched the foreign 
jurists with a hope of meeting with some 
principles to illustrate it. But I cannot say 
that the search has resulted in anything sat- 
isfactory. Valin, after remarking, that illicit 
trade Is not covered by a policy, where the 
underwriter is not informed of the risk at 
tlie time of the insurance, says, that his opin- 
ion is the same, in cases where the insured is 
himself ignorant that the trade is prohibited. 
2 Valin, lib. 3, tit. G, Assur. art 49, pp. 127, 
128. 

Upon the whole my opinion is, after con- 
siderable hesitation, that the present policy, 
imder all the circumstances of this case, did 
not cover the loss by the condemnation of the 
property for an illicit importation into Ja- 
maica. 

There Is another point in the cause, upon 
which it may be thought necessary, after the 
full argument at the bar, that I should ex- 
press an opinion. It is, that the loss was 
occasioned by the misconduct of the master 
in setting up a false pretence of distress, and 
that if the truth of the case had been stated, 
no condemnation could have been decreed. 
Whether in any case the underwriters are 
liable for a loss by any of the perils in the 
policy, the remote cause of which is the 
negligence and misconduct of the master and 
mariners not amomiting to barratry, is a 
vexed question, upon which opposite opinions 
bave been expressed by very distinguished 
■courts. In England the point has recently 
received after a solemn discussion a de- 
cision in the affirmative. (Busk v. Royal Bxch. 
Assur. Co., 2 Bam. & Aid. 73; Walker v. 
Maitland, 5 Bam. & Aid. 171; Mai. Law 
Mereh. Ill; X-aw v. Hollingsworth, 7 Dum. 
& E. [Term R.] 160; Park Ins. (6th Ed.) c. 3, 
p. 83; Carnithers v. Sydebotham. 4 Maule & 
S. 86; Marsh. Ins. c. 12, § G. p. 519; Id. § 3, 
p. 494;) though it is not difficult to perceive, 
that the former opinions inclined the other 
way. In New York the point has been un- 
-equlvocally settled in the negative, (Vos v. 
United Ins. Co., 2 Johns. Cas. 180; Grim v. 



Phoenix Ins. Co., 13 Johns. 451;) and that 
appears to be the leading opinion also in 
Massachusetts. Cleveland v. Union Ins. Co., 
8 Mass. 308, 320; Coffin v. Newburyport 
Marine Ins. Co., 9 Mass. 446. The foreign 
jurists generally concur in exempting the un- 
derwriters from losses by the fault of the 
master, unless that risk is expressly assumed. 
2 Vahn, lib. 3, tit. 6, Assur. art. 27, p. 70; 
Poth. Assur. note 64; 1 Emerigon, c. 12, § 17, 
p. 434; and see [Busk v. Royal lOxch. Assur. 
Co.,] 2 Barn. & Aid. SO, 81; Miller, Ins. 136, 
138, etc.; Carevegis Bis. 1^, notes 26, 27. 
In this diversity of doctrine I desire to sus- 
pend my own judgment, tmtil the question 
is absolutely necessary to be decided. In 
the present case I am not satisfied that the 
loss was occasioned by the misconduct of the 
master. The libel and condemnation are for 
an illegal importation; and it is said, that if 
the arrival had been for the mere purpose of 
inquiiy and had been so asserted, it would 
have been no breach of the statutes restrict- 
ing the colonial trade. But it appears to me, 
that a voluntary importation of the goods, 
though under mistake or for the purpose of 
inquiry, is within the prohibitions of these 
statutes. The case of The Sarah, decided by 
Lord Stowell, (then Sir William Scott), Is di- 
rectly In point, (1 Dod. 79; The Vixen, Id. 
136;) and no judge ever understood tlie co- 
lonial laws better or administered them wltli 
more lenity. I am therefore spared the ne- 
cessity of looking at tlie more general ques- 
tion, since whatever may be tlie extent of the 
misconduct of the master, it is not shown to 
have been the efficient cause of this loss. 

Aa however upon a principal point, tlie 
reformation of the policy, my opinion pro- 
ceeds upon a defect of .Inrisdiction in tlie 
court, I think the plaintiffs are entitled to 
have that question litigated in another forum, 
and shall therefore decree that the libol be 
dismissed without prejudice to any other suit 
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Circuit Court, S. D. Oliio. Nov., 1875. 

Removal of Causes — Act of 1875— Time Wheit 
Cai'se may be Removed. 

By the provisions of section 3, Act 1875, 
[18 Stat. ^0,] a cause pending when the act 
was passed may be removed to the federal from 
the state court, if "at or before the first term 
at wliich said cause could be first tried" after 
the passage of the act the petition and bond 
are filed. It was so held in a case where there 
had been a trial, and a new trial was granted 
before the act passed. 

[Cited in Crane v. Reeder, Case No. 3,356; 
Merchants' Bank v. Wheeler, Case No. 

*[Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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9,439; Young v. Andes Ins. Co., Id. 18,151. 
Approved in Hoadley v. San Francisco, Id. 
6,544; Meyer v. Delaware Bailroad Const. 
Co., 100 U. S. 473.] 

At law. On the 25th day of March, A. D. 
1867, suit was brought by the plaintiffs 
I as ox<'Cutors of Audrews, deceasedj ajrainst 
the defendants in the court of common 
pleas of Ohio, to recover the sum of $10,000 
deposited with the defendants as indemnity 
for acceptimce by them for the accommoda- 
tion of the Steubenville and Indiana Rail- 
road Company, and which the plaintiffs 
claim the defendants became liable to pay 
to them. Attachments were issued, and cer- 
tain property was attached. On the 18th 
day of !klay, 18G7, the defendants tiled the 
motion to remove the cause Into the circuit 
court of the United States. Upon the hear- 
inpr of the motion It appeared that one of the' 
plaintiffs was a citizen and resident of Illi- 
nois, and one a citizen and resident of Min- 
nesota. The motion was overruled. There- 
upon the parties made up the issues in said 
court of common pleas, and at the April 
tprm, 1873, a jury was waived and the case 
submitted to the court, and judgment ren- 
dered in favor of the defendants. The plain- 
tiffs were awarded a second trial, amend- 
ments were made to the pleadings, and the 
cause was, at the November term, 1874, 
tried before a jury, and a verdict had for the 
plaintiffs. At the same term the verdict was 
set aside, and the cause was continued till 
the January term, 1875. On the 25th of Jan- 
uary the cause was continued. At the same 
term, on April 25, 1875, this order was set 
aside, and a petition was filed by the defend- 
ants praying for a removal of the cause to 
the circuit court of the United States, un- 
der the provisions of the act of congress of 
March ;{, 1875. Bond with good security 
was- also filed. The grounds of reinoval 
wore, that the defendants were citizens and 
residents of the state of Maryland, and that 
one of the plaintiffs was a resident of the 
state of Illinois, one a citizen and resident 
of Minnesota, and the other a citizen and 
resident of Ohio. The application was re- 
sisted on the ground that the case did not 
come within the provision of the act of 
March 3, 1875, because not filed with the 
court at or before the first term at which 
the cause could be tried, and before the trial 
thereof. On the hearing of this petition, the 
court, for the reason that the action was 
triable, and was actually tried in said court 
before the passage of the act of congress, 
overruled said motion. On the 12th day of 
May, 1874, the defendants filed in this court 
a transcript of the record and proceeding in 
said cause. On the 6th day of October, a 
motion was filed to strllce the case from the 
docket for want of jurisdiction in this com*t. 

Mr. Granger, of Sluskingum county, and 
E. P. Hunter, for the motion. 
A. G. Thurmau, opposed. 



SWING, District Judge. The disposition 
of this motion Involves the construction of the 
second and third sections of the act of con- 
gress, passed March 3, 1875, [18 Stat 470,3 
providing, etc The second section of that 
act provides: **That any suit of a civil 
nature, at law or In etpiity, now pending or 
hereafter brought in any state court where 
the matter In dispute exceeds, exclusive of 
costs, the sum or value of $500, and arising 
under the constitution or law of the United 
States; * * * or, in which there shall be 
a controversy between citizens of different 
states, etc., either party may remove said 
suit Into the circuit court of the United 
States for the prop^ district And when in 
any suit mentioned in this section there shall 
be a controversy which is wholly between 
citizens of different states, and which can be 
fully determined as between them, then 
either one or more of the plaintiffs as de- 
fendants actually interested in such contro- 
versy may remove said suit into the circuit 
coin:t of the United States for the proper 
disti'ict." The third section provides: 
"That whenever either party or any one or 
more of the plaintiffs or defendants entitled 
to remove any suit mentioned in the next 
preceding section, shall desire to remove 
such suit from a state court to the circuit 
court of the United States, he or they may 
make and file a petition In such suit in such 
state court before or at the term at which 
said case could be tried, and before the trial 
thereof." The remaining part of the sec- 
tion refers to the bond and proceedings on 
removal. 

It is not denied that the amount involved 
in this case, and the citizenship of the par- 
ties, were within the requirements of the 
second section. The amount was over $500. 
The controversy was between citizens of dif- 
ferent states, and the suit was pending in a 
stite court at the time of the passage of the 
act of congress, possessing every element to 
authorize Its removal to the circuit court of 
the United States. The third section simply 
provided the time when and the mode in 
which the application shall be made for such 
removal, and the steps necessary to accom- 
l)lish it The mode Is to be by petition to 
the state court, and the time is before or at 
the term at which said cause could be first 
tried, and before the trial thereof. The facts 
found by the learned Judge of the stiite court 
show that the petition was properly filed, 
and all the necessary steps tnken in accord- 
ance with the provisions of the third section, 
and that the petition was filed before or at 
the term at which said cause could be tried 
after the passage of said act of congress. 
And if the term referred to be the term aft- 
er the passage of the act there can be no con- 
troversy in the case. The jurisdiction must 
be admitted. That congress had the power 
to authorize the removal of the cause in its 
then condition cannot be doubted. Home 
Life Ins. Co. v. Dunn, 19 Wall. [86 U. S.] 
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214. Did they, by the terms and the spirit 
of this statute, so authorize its removal? 
The language of the statute is, any suit now 
pending; in other words, all suits now pend- 
ing of the requisites may be removed, and 
the length of time which the suit had been 
pending, or the condition it was in if no final 
judgment had been rendered, could make no 
possible difference in the reason which oper- 
ated upon congress to confer the jurisdic- 
tion, as is clearly shown in the reasoning 
of the court in tlie case of Home Life Ins. 
Co. V. Dunn, [Id.] The term referred to is 
the term at which said cause— what cause? 
Tlie cause referred to in the second section; 
to- wit: any cause pending at the passage of 
the act could be first tried after the passage 
of the act, and not the term, at which said 
cause could have been tried long before 
the passage of the act. The motion will, 
therefore, be overruled. 



Case :N^o. 376. 

ANDREWS V. GRAVES. 

[1 Dill, 108;* 4 N. B. R. 651,] 

Circuit Court, D. Missouri. 1870.» 

Bankrupt Act— Practice — Depositions— Right 
OP Adverse Party to Use, etc. 

1. Under a declaration upon the 35th sec- 
tion of the banlcrupt act, alleging that the 
hanltriipt did "transfer, assign, and convey," 
&c., to the defendant, the plaintiff is not lim- 
ited on the trial to the proof of a technical as- 
signment under the state insolvent laws. 

2. A judgment will not be reversed because 
papers recognized on the trial in evidence were 
not formally read. 

3. Under the circumstances stated in the 
opinion, it was held that district court did not 
err in allowing a deposition taken and filed 
by one party to be read in evidence by the 
other. 

4. Dates fixed by the records of the court 
may be stated to the jury as facts. 

5. The court will look at the entire charge 
to the jury, in order to ascertain whether the 
law was, upon the whole, fairly presented to 
them. 

6. Construction of the 35th section of the 
bankrupt act; and the ingredients of a right 
of the assignee to recover thereunder, stated 
and commented on by Treat, District Judge. 

In bankruptcy. Writ of error, to the dis- 
trict court for the western district. The ac- 
tion was brought by the assignee of Law- 
rence, against the defendant, under the 35th 
section of the bankrupt act The plaintitf 
recovered, and the defendant sued out the 
writ of error, which now brings the cause 
before this court. 

Glover & Shepley, for plaintiff in error. 
E. T. Allen, for defendant in error. 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 



^[Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 

'[Affirming an unreported decree of the dis- 
trict court.] 



TREAT, District Judge. Many of the er- 
rors assigned are dehors the record. This 
was an action, substantially, of trespass de 
bonis asportatis. The declaration avers that 
the bankrupt did on the (blank) day of Oc- 
tober, 1SC39, "transfer, assign, and convey" 
(the statutory terms) to the defendant, &c. 

The coxmsel below seems to have supposed 
the time material, and that the cause of ac- 
tion, was limited to a technical assignment, 
as under the state statute, and consequently 
no evidence was admissible as to any other 
form of an alleged fraudulent transfer or 
conveyance, or as to any such transfer or 
conveyance at a different time from that 
stated in the declaration. The declaration is 
so framed as to cover any fraudulent trans- 
fer, assignment, or conveyance during the 
six months prior to the filing of the petition 
in bankruptcy. Hencn all the errors assigned 
which are based on the 'ncorreet hypothesis 
of counsel below as to the cause of action, 
disappear. 

It is said there Is no evidence that An- 
drews was adjudged bankrupt, or the plaln- 
tlCf appointed assignee. The declaration avers 
these facts, and that the adjudication was 
made by the court which tried the case; 
and frequent reference is made at every 
stage of the case to the records of the court 
in the bankruptcy proceedings, showing that 
those records were produced and recognized 
as in evidence. No objection was made be- 
low that they were not formally read or of- 
fered in evidence; but all parties treated 
them as before the court and jury. 

It appears that the defendant caused the 
deposition of HIgghis to be taken on notice, 
before Register Lindenbower, and that at 
the time and place designated both parties 
appeared by counsel and examined, cross- 
examined, and re-examined the witnesses at 
great length; that said deposition was duly 
filed in the cause, and that defendant moved 
to strike the same from the files, on the 
grounds set out in the written motion there- 
for, and subsequently objected to the plain- 
tiff's reading the deposition for reasons stat- 
ed. The grounds thus stated are, except in 
one particular, dehors the record, and for 
aught known to this court, the motion and 
the objections were overruled, because it 
was apparent to the court that they had no 
foundation in fact. It does appear that the 
deposition was taken before the register at 
the Instance of the defendant himself, and 
with the assent of the plaintiff, that after 
being duly certified was placed on file in 
the case. In Yeaton v. Fry, 5 Cranch, [9 U- 
S.] 335, one of the errors assigned was that 
the plaintiff was permitted to read in evi- 
dence depositions Informally taken by the 
defendant under a commission, and the su- 
preme court held that there was no error 
committed. Chief Justice Marshall delivering 
the opinion. That case does not expressly 
determine all the points here presented, but 
it decides that, when depositions are not tak- 
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en ex parte or de bene esse under the act of 
1789, or both parties appear and examine 
and cross-examifie, and the depositions are 
subsequently placed on file, the party at 
whose Instance they were taken, cannot ob- 
ject to their being read by the opposite par- 
ty on the ground of any Irregularity or In- 
formality. Having taken a deposition under 
the circumstances named he cannot except 
thereto, nor cause the same to be suppress- 
ed. The officer before whom taken ought to 
cause the same to be transmitted to the 
comrt, for the benefit of all concerned, and 
once on file the defendant could not sup- 
press or withdraw it Although a register 
has no authority to take such a deposition, 
yet he has full authority to administer oaths; 
and when by the assent of parties he has 
taken such a deposition to be used as evi- 
dence in the cause, the same becomes a 
sworn statement made in the case to be used 
as evidence therein, to which the defendant 
causing the same to be taken cannot object 
The irregularity was defendant's, to which 
the plaintiff might have excepted, not the 
defendant 

We do not understand the record to show 
that there was any objection to the use of 
the deposition on account of the incompe- 
tency of the officer before whom it was tak- 
en; nor does the objection seem to have 
been made that one party could not use the 
deposition taken by another, had it been 
properly certified, returned, and filed. But 
there having been an appearance before the 
officer by counsel of both parties, and a full 
examination and cross-exnminatlon of the 
witness, and no showing that tlje witness 
was present In court, and the course pursued 
being conformable to the usual practice in 
the state, we unite In holding that the court 
did not err In allowing the deposition to be 
read, without now deciding that one party 
has in all cases an absolute right to use dep- 
ositions taken by his adversary. 

As the records of the court before the 
judge fixed the precise date at which An- 
drews' petition In bankruptcy was filed, and 
were absolute verity, no error was commit- 
ted In stating that date to the jury. 

To determine whether there was error in 
charging the jury It Is necessary to look to 
the whole charge, so as to ascertain whether 
one part thereof Is not qualified by another, 
and thus the law fairly presented. The def- 
inition of insolvency in this case (the de- 
fendant being a merchant) was not only cor- 
rect but the allusion to another provision of 
that act as Illustrative of the reason of 
the rule, was unobjectionable. 

All through the charge the court endeavor- 
ed to enforce upon the jury that It was their 
exclusive province to weigh the testimony, 
and determine what it established. Thehr at- 
tention was called to the testimony bearing 
upon certain points to be ascertained, and 
the rules of law in reference thereto stated. 
If the charge were to be considered as to 
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each sentence or point dissevered from tho 
other sentences or points in the complex 
problem, room might exist for sharp criti- 
cism as to successive details; but the ques- 
tion for review is whether the law governing 
the case was fairly and correctly stated, and 
not whether another and dlflCerent mode of 
presenting them would not have been more 
satisfactory to one or the other of the par- 
ties liUgant 

The law on which Is based the plaintiff's 
right to recover, requires these facts to be 
proved: 

Ist The vendor was insolvent or in con- 
templation of insolvency. 

2d. The vendee had reasonable cause to be- 
lieve such to be the condition of the vendor. 

3d. The sale was made by the vendor with 
a view to contravene the provisions of the 
bankrupt act 

4th. The vendee had good reason to believe 
such to be the view or intent of the insolvent 
vendor In making the sale. Babitt v. Wal- 
brun, [Case No. 694.] 

Hence as to the vendor, It must be shown 
that he was Insolvent, &c., and that he made 
the sale with the view named; and on the 
pai't of the vendee, that he Had reasonable 
cause to believe the status of the vendor to 
be as charged, and his purpose or Intent to 
be in making the sale a contravention of the 
act 

In ascertaining the alleged fact of insolven- 
cy, it was proper to charge the jury in such 
a way as to give them a clear view of the 
legal meaning of the term. That was done. 
Not only was a correct definition of in- 
solvency given, as applicable to a merchant, 
but it was illustrated by reference to another 
provision of the act That illustration, so 
far from being ground of error, was quite 
appropriate, in order that the jury might 
have a dear understanding of the general 
proposition stated. So it was proper to di- 
rect the attention of the jury to the distinc- 
tion between •'reasonable cause to believe" 
and "actual belief"— between willfully shut- 
ting the eyes against demonstrative facts and 
circumstances, and their obvious existence. 
In that respect the charge was more favora- 
ble to the defendant than a stricter state- 
ment of the rule might have justified. 

The statute declares what shall be prima 
facie evidence of a fraudulent transfer, and 
when such a i>rlma facie case Is made out 
and no explanatory evidence Is offered, It is 
unnecessary for the court to enter upon mi- 
nute or elaborate distinctions as to the force 
and effect thereof. The case should be 
treated in the light of the law as applicable 
to the testimony produced, and not with ref- 
erence to supposed or imaginary states of 
proofs possible to be adduced In some other 
cause. The jury are to be Instructed and 
not confused; and there is no need of going 
beyond the legal requirements of the case 
presented. In the light of the testimony, 
the court was called upon to define the rules 
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of law applicable thereto, and did so without 
repeating each element of the problem as it 
passed to the next in logical order. 

The testimony sufficiently established the 
insolvency of the vendor, and reasonable 
cause in the vendee to believe the vendor 
insolvent It also showed that the sale was 
made out of the ordinary course of business, 
and consequently there was prima facie evi- 
dence of fraud— fraud on tlie part of the 
vendor, In which the defendant was directly 
participating. If the law declares a sale un- 
der given circumstances, prima facie evi- 
dence of fraud, it is prima facie evidence to 
all concerned— to the vendee as weE as to 
the vendor. It is difficult to perceive how, 
when prima facie evidence of a fact is pre- 
sented, a person has not reasonable cause to 
believe tlie fact to exist, or, in the language 
of the decision, "to be put upon Inquiry." 

Dealing with the case as it thus stands, 
the court below brought with sufficient clear- 
ness to the minds of the jury the legal rules 
by which their action was to be governed, and 
guardedly stated that it was exclusively for 
them to give, even to the prima facie evi- 
dence, such weight as they might deem 
proper. 

In referring to the testimony concerning 
the mortgage on the property of the bank- 
rupt's wife, and the manner in which by the 
contrivance of the defendant and the bank- 
rupt conjoined, that mortgage was paid off 
at the expense of the creditors, the court 
used tlie strong language with which the 
law characterizes such a transaction. Cer- 
tainly there is no assignable error on that 
ground. If a father-in-law, when his son-in- 
law is known by him to be insolvent, and 
within a few 4ays of his voluntary applica- 
tion to be adjudged a bankrupt, buys, out of 
the usual course of trade, a large, if not the 
largest portion of the insolvent's property, 
and gives notes payable at long dates, and 
then cashes the notes and pays to his own 
son as mortgagee the money thus furnished, 
in discharge of a mortgage on the property 
of his daughter, who Is the wife of the bank- 
rupt son-in-law, it Is not improper to say the 
law frowns on such contrivances for using 
the bankrupt's means to the detriment of 
his honest creditors. That transaction ob- 
viously was the transfer of the bankrupt's 
property to his wife in fraud of his creditors, 
through the agency of the wife's father for 
the benefit of herself and of his son, the mort- 
gagee. 

The defect in the declaration was cured 
by the verdict under the statute of jeofails. 

DILLON, Circuit Judge, concurs. 
Affirmed. 

NOTE, [from original roportj In the circuit 
court for the eastern district of Arkansas, at 
the April term, 1S71, (present, Dillon, Circuit 
Juilge, and Caldwell, District Judge,) it was 
held, that where the plaintiff had taken ex parte 
a deposition de bene esse, and subsequently in 
like uiauiier took the second deposition of the I 



same witness upon the same subject, and read 
the last in eridence (which referred to the first), 
that the defendant might read to the jury the 
first deposition; and the case was distinguished 
from Sexton v. Brock, 15 Ark. 345, where this 
subject is fully considered, and the cases col- 
lected and reviewed by Mr. Chief .Tustice Wat- 
kins. See, also, Yeaton v. Pry, 5 Crauch, [£> 
U. S.] 335. 
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ANDREWS et al. v. HYDE et al. 

[3 Cliff. 516.]* 

Circuit Court. D. Massachusetts. Oct Term, 

1872.' 

MoBTOAGBS — What Constitutes — Equity — E vi- 
DENCE — Pleading. 

1. Repeated decisions of the federal courts 
have established the rule that oral evidence 
is admissible for the purpose of showing that 
a deed absolute on its face, was intended as a 
mortgage, and that the defeasance was omit- 
ted from mutual confidence between the par- 
ties. 

[See Amory v. Lawrence, Case No. 336; 
Howland v. Blake. Id. 6,792; Cadmaii v. 
Peter. 12 Fed. 363; Peugh v. Davis, 96 U. 
S. 332; Dow v. Chamberlin, Case No. 4,037; 
BenUey v. Phelps, Id. 1,331.] 

2. The evidence to prove the agreement 
ought to be clear and satisfactory, as the 
rule is one of exceptional character in the law 
of evidence. 

[See Cadman v. Peter, 12 Fed. 363.] 

3. Where the evidence to prove the agree- 
ment, was that of only one of the parties, the 
other having deceased, and was uncorroborated 
by any word or act of the other, proof of 
friendly relations existing betis'een the parties 
is not sufiicient where the evidence is other- 
wise subject to doubt. 

4. Where witnesses are not excluded on ac- 
count of interest in the event of the suit, the 
rule still applies that their veracity or impar- 
tiality may be affected by such interest. 

[See The Boston and Cargo, Case No, 1,- 
673; The Helen R, Cooper and The H. L. 
Mabey, Id. 6,334.] 

5. Something is due in such a case as this, 
to the denials of the answer to the effect that 
the conveyances were not made as security for 
any indebtedness. 

6. Where the allegation of the bill is that 
certain real estate was conveyed to a deceased 
person as security for a debt, the complain- 
ant is not entitled to a decree upon the uncor- 
roborated testimony of a single witness, and 
certainly not unless his statements are posi- 
tive, and he appears to be without prejudice, 
bias, or interest adverse to the respondent. 

[See Clark v.* Van Riemsdyk, 9 Cranch, (13 
U. S.) 153.] 

In equity. The complainants were the as- 
signees in bankruptcy of the estate of Hora- 
tio Woodman, and the respondents were the 
heirs at law and administrators of the estate 
of John A. Andrews, late of Boston, de- 
ceased. Briefly stated, the cause of action, 
as alleged, was as follows: That Woodman 
on the 17th of September, 1860, borrowed of 
John A- Andrews the sum of $6,000, for which 

^[Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

"[Reversing an unreported decree of the dis- 
trict court.] 
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he gave his notes, and as for secnrlty lor 
the debt and notes he conveyed or caused to 
be conveyed to him by two deeds dated re- 
spectively September 17, 1860, and October 
8, In the same year, certain real estate sit- 
uated in the counties of Shelby and Frank- 
lin In the state of Iowa, as more fully de- 
scribed in the said deeds. Said deeds, as 
the complainants alleged, were executed as 
security for said Indebtedness, and that the 
grantee agreed to hold the lands only as 
security as aforesaid, and that he would re- 
convey said real estate to said Woodman 
when he should pay the amount of the loan 
and interest Based upon these allegations, 
the grayer of the bill was that the com- 
plainants might be permitted to redeem the 
said lands, and for an account The prin- 
cipal deed In question was the one first de- 
scribed, which was acknowledged on the 
day of its date, and was recorded on the 
2Gth of the same month In the proper regis- 
try of the county where the land is situated. 
It acknowledged the receipt of ttiree thou- 
sand dollars, which the grantor told one of 
the witnesses was the full value of the land. 
When conveyed, tiie land was wild land, 
neither party occupying it Service was 
made, and the respondents appeared, and 
filed an answer In which they denied that 
the land was conveyed as a security, and 
averred that the conveyance was absolute 
and not as security. Testimony was taken, 
and the district court entered a decree for 
the complainants, from which decree the re- 
spondents appealed to this court [Decree 
reversed, and bill dismissed, with costs.] 

Woodman testified that the deeds were 
never in the possession of the grantee, that 
they remained in his possession until the ap- 
pointment of his assignees in bankruptcy, 
that the deeds were made as security for 
present and future loans, that at the date 
of the first deed he was owing the grantee 
?3.540.91, and that at the time of his death, 
October, 1867, he owed him $7,000. 

H. W. Paine and C. M. Ellis, for appel- 
lants. 
H. D. Hyde, for appellees. 

CLIFFORD, Circuit Justice. The testi- 
mony was full to the point that the deeds 
were given as security, and, if so, the com- 
plainants must be permitted to redeem, and 
they are entitled to an account as prayed In 
tlie bill, as repeated decisions of the federal 
courts have established the rule that oral 
evidence Is admissible for the purpose of 
shoAv&g that a deed absolute on its face was 
intended as a mortgage, and that the de- 
feasance was omitted trom mutual confidence 
between the parties. Wyman v. Babcock, 
[Case No. 18,113;] Babcock v. Wyman, 19 
How. [60 TJ. S.1 299; Russell v. Southard, 
12 How. [53 U. S.] 139. Argument to sup- 
port that rule of law is unnecessary, as it 
is well settled by authority, but the evidence 
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to prove the agreement ought to be dear and 
satisfactory, as the rule Is one of an. ex- 
ceptional character in the law of evidence- 
Unquestionably the issue In this case de- 
pends entirely upon the credit to be given tO' 
the party who made the conveyances, in a 
case where he Is not corroborated by any 
act or word done or spoken by the other 
party. 

Attempt is made to show that he is cor- 
roborated by certain circumstances in the 
case, but the circumstances relied upon are 
too remote or too slight, in the judgment of 
the court to have any substantial weight in 
that regard. They are as follows: 1. That 
friendly relations had existed between the 
parties for many years; but it is difficult 
to see how that fact tends to show that it 
was agreed between them that a deed ab- 
solute on its face should be held merely as 
a security for money loaned, and that the 
grantor might redeem the same at any fu- 
ture period of time during his natural life. 
Woodman admits that he was buying and 
selling land-warrants and lands during that 
period, and It is not unreasonable to suppose 
that he would be as ready and willing to sell 
to a friend as to a stranger, espedally as it 
appears that the lands in question cost him 
only about one dollar per acre. Having pur- 
chased the land cheaply, it Is quite as prob- 
able that he might be willing to give his-, 
friend a good bargain for prompt payment- 
as that his friend should agree to allow himt 
an indefinite and unlimited right of redemp- 
tion in the lands. 2. That the grantee paidt 
the taxes. The only evidence of that fact 
is found in his own testimony, and if credit- 
is not ^ven to the witness, the fact is not 
established. Payment of the taxes, if made- 
by the grantor, could have easily been 
proved, but the fact, if established, would 
not amount to much, as persons holding- 
Western lands frequently employ agents tO' 
pay their taxes, 3. That the grantee re- 
tained the possession of thu original deeds. 
The fact as shown in evidence is, that the- 
grantee did not have the deed first described. 
On the contrary, It was sent to the registry 
of deeds, where It remained for a long time.. 
True, he states in his deposition that the* 
deeds were returned to him as soon as they 
were recorded, and that they were retained! 
by him, and remained in his possession until 
the appointment of his assignees, but it ap- 
pears from the deposition of Augustine Jones, 
that Woodman, In August, 1870, told him 
that the deeds were In the office of the regis- 
try of deeds in Iowa, and that he would sendr 
for them, and that at a subsequent time,, 
when the witness called for the deeds, he- 
told him that they had not arrived. Super- 
added to that, is the letter of Woodman to 
that witness, dated September 8, 1870, in 
which he states that he has received "th& 
original deed from me to Grovemor Andrew 
of the Shelby county land, which I enclose- 
to you with two cancelled agreements" there- 
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In described, showing tliat tlie pretence that 
he had the deeds in his possession all the 
time, is unfounded. Such a pretence is in- 
voked, as showing that the deeds were under 
his control as the real owner of the property, 
but the pretence being disproved, it tends 
to discredit the witness, instead of confirm- 
ing his testimony. Had he retained the 
deeds, as the pretence is in his testimony, 
something doubtless might be inferred from 
that circumstance in support of the theory 
of the complainants, but he having set up 
that theory in his examination, in chief, and 
the pretence being disproved, it must be as- 
sumed that the circumstance tends to dis- 
credit the grantor as a witness, especially as 
it is not shown by any other witness that he 
ever claimed any interest in the land during 
the lifetime of the grantee, or that the 
grantee ever in any way recognized the pre- 
tence that he had any interest in the lands. 

Nothing certainly can he inferred in sup- 
port of the theory of the complainants from 
the character of the supposed transaction, 
as the story is quite improbable on its face. 
It is that the grantor executed an absolute 
■ deed of lands, put it on record without the 
knowledge of the grantee, and Iiept it a 
secret from him for the period of three 
years, without anything to show that the 
deed was not what it purported to be, both 
of the parties having experience as convey- 
ancers, and being well aware of the necessity 
of a defeasance of some kind, and that the 
same condition of things was continued four 
years longer, after the grantee was informed 
of the conveyance, without any step being 
taken by either party to supply the omission. 
Such men, whether friends or not, would not 
be Ukely to leave their rights in such uncer- 
tainty. Much strength is added to that view 
from the fact that the grantor from Septem- 
ber, 1S6G, to March 20, 1807, was not in- 
debted to the grantee at all, and yet, as the 
theory of the complainant^' is, the title was 
aUowed to stand in the name of the grantee 
as a security for Indebtedness, when nothing 
was due to the party holding the absolute 
estate. Debtors are frequently negligent in 
proeiuring a renewal of an expiring defea- 
sance in cases where they have been in fault 
in not making the stipulated payments to 
their creditor, but when the whole incum- 
brance is paid, they are much less likely to 
remain quiet without some written assurance 
that their rights will be respected. 

Administration on the estate of the grantee 
was first granted to William Rogers, and it 
appears that the grantor in those deeds was 
one of the appraisers. Jones was the other, 
and he testifies that Woodman never, in any 
of their consultations, stated that his notes 
to the intestate were in any way secured, 
and it does not appear that he made any 
such disclosure when, at a subsequent period, 
he was appointed administrator de bonis of 
the same estate. In his deposition he states 
that when these deeds were executed, he 
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was indebted to the grantee in the sum be- 
fore mentioned, which was secured by tbe 
conveyances, but Jones says that in their 
conferences as appraisers, he never men- 
tioned that the notes were secured, that he 
did say, at another time, that the deeds were 
given to secure the sum of $7,000, and that 
it was agreed at the time the deeds were 
made, that they should be security for that 
sum. Contradictory statements are certainly 
calculated to Impair the credit of a witness, 
and it is clear that the statement that such 
an agreement was made at the time the 
deeds were made, is utterly inconsistent with 
his testimony given in the case, that the 
grantee did not have any knowledge of the 
deeds for three years after they were made 
and forwarded to be recorded. His state- 
ments also to Jones are inconsistent with 
each other, as at anotlier time he told him 
that the land conveyed was worth just about 
$3,000, which was the amount borrowed of 
the grantee, and that after 1860 he never 
owed the grantee less than that amount, 
which cannot be true, if he is to be believed, 
as he testifies that he owed him nothing 
from September, 1866, to March 20, 18G7, as 
before explained. He is also contradicted in 
other particulars. He told Jones he paid the 
interest regularly, that he took no receipts, 
and that the notes with the indorsements of 
interest were all destroyed. Interest was not 
paid as there stated, as conclusively appears 
from the letter of the grantee, dated Decem- 
ber, 1862, to the grantor, which is an exhibit 
in the case. When cross-examined in re- 
spect to those exhibits. Woodman admitted 
that they showed that he did not pay inter- 
est from December 1, 1862, to March, 1867, 
a period of more than four years. Important 
parts of the relation he gives of his dealings 
with the grantee, are materiaUy erroneous, if 
not wilfully false. He claims that his ex- 
hibit of those matters is taken from his note- 
book, and that the statement shows the true 
state of his indebtedness, but the adminis- 
trator produces a large number of notes and 
checks to the amount of $1,300, to which the 
witness does not allude in his account, which 
goes very far to show that no reliance can be 
placed In his statements as their dealings, 
or tbe amount be owed the grantee when 
the deeds were given. Witnesses are no 
longer excluded on account of Interest in the 
event of the suit, but the proof of interest 
affects the credit of the witness now, as well 
as before, the passage of the act not chan- 
ging the rule in that regard, as it shows that 
the witness is not impartial, that he has a 
motive to color his statements or to suppress 
the truth or to state what Is false. 

Woodman is not impartial, though decreed 
to be a bankrupt before he testified, as he 
was a defaulter to a large amount to the es- 
tate of the deceased grantee, from which he 
could not obtain a discharge in the bankrupt 
court. No debt created by the fraud or em- 
bezzlement of the bankrupt, or by his de- 
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falcatlon as a public officer, or while acting 
in any fiduciary character, can be dlschiirged 
by the bankrupt court In any case. 14 Stat 
533. As administrator of the estate, he is 
a defaulter to the amount of §6,759.39, for 
which he cannot be discharged under the 
bankrupt act, but if he can establish the 
theoiy that those deeds are mortgages, and 
compel the legal representatives to get the 
pay for the daim out of those lands, he will 
be relieved from that liability and embar- 
rassment Something also is due to the ab- 
solute denials of the answer, in which the 
respondents not only deny that the real es- 
tate was conveyed as a security for any in- 
debtedness, but aver their belief that the 
deeds were made as absolute conveyances 
and not as a security. Administrators and 
heirs cannot be supposed, in such a case, to 
hav« personal knowledge upon the subject, 
but the decision of the supreme court war- 
rants the conclusion that in such a case the 
complainant Is not entitled to decree upon 
the uncorroborated testimony of a single wit- 
ness, certainly not, unless his statements are 
positive and the witness appears to be with- 
out bias, prejudice, or interest adverse to 
the respondent Carpenter v. Insurance C!o., 
4 How. [45 tJ. S.] 218. Grave doubts are en- 
tertained whether a decree in such a case 
ought ever to be made upon the imcorrobo- 
rated testimony of the grantor, but It is 
not necessary to decide that point, as the 
court Is clearly of opinion that such a decree 
ought not to be made where it appears that 
the witness is interested adversely to the re- 
spondent, is contradicted by another wit- 
ness, and has himself given false and con- 
tradictory accounts of various matters ma- 
terial to the Issue, and, especially, where it 
appears that the daim has been long delayed 
and was never made in the lifetime of the 
grantee. Claims of the kind are easily made, 
and unless full proof is required to sustain 
them, it is to be feared that the estates of 
dead men will afiford much less comfort and 
support to their widows and minor children 
than the decedents supposed the estates 
would, while they were expending their 
strength in toil and Industry to earn and 
save the property for that purpose. Decree 
reversed and bill dismissed with costs. 
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Case No, 378. 

ANDREWS et al. v. SOLOMON et al. 

[Pet C. C. 356.]* 

Circuit Court, D. Pennsylvania. Oct Term. 

1816. 

Witness— Privileged Communications — Attor- 
ney AND Client — Equiti Pleading — Addi- 
tional Parties— Agency. 

1. A person who came to a Icnowledge of 
facts while he was a student in .the office of 
an attorney who was consulted by a party in 
this cause, in relation to the matter to wliich 
he IS called to testify, may be a witness. 
Ihe rules of law which prohibit an attorney 
or counsel being witnesses, do not apply to 
a student in the office of such attorney or 
counsel. 

2. Where the original bill contains no alle- 
gations against defendants, who have never- 
theless answered the bill, they having been 
made parties by permission given by the court 
to the complainant, but who did not file an 
amended bill, if even a proper case for the in- 
terference of a court of equity were made out, 
the court would be compelled to dismiss the 
bill as against these defendants. 

[Cited in Baker v. Biddle. Case No. 764.] 

3. A court of equity will not interfere where 
the parties have a remedy at law. 

[Cited in Baker v, Biddle, Case No. 764.] 

4. The irregularities of an agent in relation 
to the disposition of the proceeds of real es- 
tate sold by him, do not affect the title to the 
estate conveyed to the purchasers. 

[Cited in Baker v. Biddle, Case No. 764.] 

'[Reported by Richard Peters, Jr.] 
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In fequity. This was a bill on the equity 
side of the court, filed by the widow and all 
the legal representatives of H. Solomon, de- 
ceased, except H. Solomon one of the de- 
fendants, in order to set aside the sales and 
conveyances of certain lots of ground in the 
city of Philadelphia, made by the sheriff un- 
der a writ of venditioni exponas issued at 
the suit of the defendant, E. Solomon, 
against the executors of his father, the afore- 
said H. Solomon, deceased, and for other and 
further relief. By the bill it appears, that 
H. Solomon the father, died seized of the 
legal estate in two of the lots in question, 
and that the other five lots were granted by 
the state of Pennsylvania to a Mr. Franks. 
The bill alleges, that the purchase money 
was paid either by the said H. Solomon the 
father, or by his widow; and that she took 
out the patent in the name of Franks, in- 
tending it, however, to be in trust for her- 
self, and the children of the said H. Solo- 
mon. Franks afterwards conveyed these five 
lots to the said widow and the children of 
the said H. Solomon to take, the widow her 
dower, and the children according to the 
intestate laws of this state. The bill then 
charges that the defendant E. Solomon, al- 
though he was the agent of the complain- 
ants (they residing in New York, and he in 
Philadelphia) in respect to the management 
of the said seven lots, yet, with a view to 
defraud them thereof, purchased a note of 
his fatlier's due to the bank of North Ameri- 
ca, amounting together with interest to about 
the sum of 1300 dollars, for the sum of CO 
dollars; and having Instituted a suit thereon 
and recovered a judgment for the amount so 
due, he procured the above lots to be sold 
imder a venditioni exponas, for about 1400 
dollars, although in truth, he had previously 
agreed with a certain G. Bickham for the 
sale of the five lots, for upwards of 3000 dol- 
lars; and immediately after the said sher- 
iff's sale, he sold the other two lots to the 
defendant, P. Gaul, for the price of 1830 dol- 
lars. That after the above sales and con- 
veyances by the sheriff to G. Bickham, the 
judgment under which they were made was 
upon a writ of error reversed. 

The answer of the executors of G. Bick- 
ham, denies all knowledge of the allegations 
in the bill, except that they find by certain 
papers, to which they refer, that the five 
lots were sold under the venditioni exponas 
to the said G. Bickham. and were conveyed 
by the sheriff to the said G. Bickham and to 
Jacob Reese and David Lydeg, for the use 
of the children of the said Jacob Reese In 
fee, and in case of their dying before they 
attained their full age, then to the use of the 
said Jacob Reese. That although the con- 
sideration mentioned in this deed was only 
610 dollars, yet that 3266 dollars and 50 
cents, were in fact paid by G. Bickham 
to the defendant, E. Solomon, as appears by 
his receipt The answer of F. Gaul, states 
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that he negotiated with a broker for the pur- 
chase of the other two lots, which were con- 
veyed to him by E. Solomon for the consid- 
eration of 1850 dollars, which was paid to 
him, and he denies all notice of fraud or con- 
trivance between G. Bickham, or any other 
person and the said E. Solomon. B. Solo- 
mon in his answer, denies that he was the 
agent of the plaintiff Andrews, the husband 
of one of EL Solomon's daughters, and of Mey- 
ers, who married another of the daughters, 
whose children are complainants; and he states 
further, that the sale of these lots took place 
at the Instance, and with the knowledge of 
his mother, and of H. Solomon the other 
complainant, to whom the whole of the pur- 
chase money received for the above lots was 
paid. He states also, the total Insolvency 
of his father at the time of his death. 

Jacob Reese demurs to the relief sought by 
the bill for want of equity, and to the dis- 
covery of his legal title as well as to the 
relief, so far as the bill seeks to make him 
accountable for the fraud Imputed to G. Bick- 
ham. He also answers the residue of the 
bill, and states that H. Solomon, the father, 
purchased the five lots from the state, and 
that the patent to Franks was granted un- 
der a secret trust, for the benefit of the said 
H. Solomon, the father; that G. Bickhnm 
pm*chased the five lots at the request of the 
executors of P. Lydeg, deceased, for the use 
of the two children of the defendant, from 
whose funds the purchase money was paid 
to E. Solomon. The answer of the two in- 
fant sons of Jacob Reese, by their guardian, 
is in the usual form, praying the protection 
of the court To these answers general rep- 
lications were put in. 

At the hearing of this cause, the deposi- 
tion of Danid Addis, was offered by the 
complainants, and was objected to by the de- 
fendants, upon the ground that the facts 
stated by the witness, came to his knowl- 
edge whilst he was a student of Mr. Brown, 
the attorney who was consulted by Bick- 
ham and the defendant E. Solomon, In re- 
lation to the mode of securing the title to 
the aforesaid lots, and that it was in his 
character as student, that he obtained his 
Information. The witness upon his cross ex- 
amination, stated, that the declarations of 
Bickham were not made to him profession- 
ally, but that he frequentiy talked to him 
upon the business whenever he met him. 
In support of the objection, were cited [Mor- 
ris V. Vanderen,] 1 DaU. [1 U. S.] 66; [Du 
Barre v. Livette,] Peake, 77. On the other 
side were cited 1 PhiL Ev. 103; Glib. Ev. 138; 
[Holmes v. Comegys,] 1 DaU. [1 U. S.] 439; 
r\''aillant v. Doderaead,] 2 Atk. 524. 

By the Court: An attorney Is not permit- 
ted to disclose as a witness, the secrets of his 
client, because in doing so, he would betray 
a confidence, which from necessity the client 
mtist repose in him. All the reasons which 
apply to the attorney, apply to an interpreter 
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Ijotween the client and the attorney, of whom 
he Is merely the organ. Not one of these rea- 
sons apply to the student; no confidence is 
reposed !n him by the client, nor is there 
any necessity that it should. The court feels 
no Inclination to extend the rule further than 
it lias already gone. The evidence was ad- 
mitted. 

HopUinson for F. C4aul contended, that the 
reversal of the judgment cannot affect the 
title of his dieut, the act of assembly (1 
Laws Pa., Smith's Ed., CI) having dedared, 
that purchasers under a judgment, which is 
afterwards reversed, shall not have their ti- 
tles Impeached on that account; that there 
Is no imputation of fraud against the de- 
fendant, nor is he even charged with notice 
oC fraud, in G. Bickham or Solomon. 

The counsel for the complainants con- 
tended, that as the sale by the sheriff was 
merely nominal, all the lots having been 
previously sold at private sale for a much 
larger sum than that at which they were 
struck off to G. Bickham; the act of as- 
sembly, which was clearly intended to pro- 
tect fair bona fide purchasers, under the 
sheriff, cannot apply. In England the rule 
in relation to purchasers of chattels at a 
sheriff's sale, under a judgment which is 
afterwards reversed, is precisely the same, 
as that established by this act of assembly; 
and yet If the sale be not fair, and Is not 
wliolly imder the execution, the title of the 
purchaser Is not protected. Sa the same rule 
applies to sales in market overt and the j 
inme distinction takes place. [Hoe's Case,! ' 
5 Coke, 90b; [Manning's Case,] 8 Coke, 96b; j 
[GooiZyer v. Junce,] Yelv. 180; [Holford v. j 
Andre wes,] Moore, 573; 19 Vin. Abr. 439, p. 
4; 2 Bl. Comm. 450; 2 Inst. 713; [Close v. 
Gillespey,] 3 Johns. 525; [Mortlock v. Bul- 
ler.] 10 Ves. 292. 

If G. Bickham was concerned In a con- 
trivance with B. Solomon to defraud the 
complainants, those fo;: whom he acted, or 
who claim under him, though without notice 
are affected by his fraud. [Huguenin v. 
Baseley,] 14 Ves. 289, 2 Fonb. 158; [Worse- 
ley v. Demattos,] 1 Burrows, 479. Chauncey, 
for Reese and his children, contended, that 
upon the demurrer, the bill must be dis- 
missed, as to Reese the father; because the 
bill contains no charge whatever against him. 
His name Is not even mentioned in the bill, 
and consequently if Bickham was guilty of 
fraud, still the defendant cannot be made 
to answer for It The truth Is, that Reese 
jind his two sons were not originally de- 
fendants to this bill; but were afterwards 
made so, upon motion and leave of the court, 
but no amended bill was filed against them. 
There being no charge then, of any kind 
against these defendants, the complainants 
4ire entitled to no relief. But If this objection 
was not in the way, still the plaintiffs could 
not recover in this suit, because there is not 
the slightest evidence of fraud proved against 



Bicldiam or Solomon; and If there was, the 
defendants' title cannot be Impeached on 
that account Again, if the complainants 
have any title, it Is merely at law. 

WASHINGTON, Circuit Justice. From the 
evidence given In titils cause, it distinctly ap- 
pears, that E. Solomon, the defendant, was 
the agent of the complainants, for protecting 
the whole of this property, as well as for 
the sale of it That he informed them of the 
sales he had made of the five lots, and that 
which he expected to make of the two lots; 
and he intimated to them, very clearly in 
one of his letters, that it would be neces- 
sary, notwithstanding those private sales, to 
go through the form of a public sale. He 
stated to them that he had sold the five lots 
for 3,200 dollars, and was in treaty for the 
sale of the other two for 1,600 dollars. No 
evidence has been given to show that the 
complainants, or either of them, did, at 
any time object to the sales of these lots, 
or to the prices at which they were sold. 
The sales under the venditioni exponas, 
though merely formal as to the parties Im- 
mediately interested In that property, were 
rendered necessary to protect the titles 
against the creditors of H. Solomon; for 
which purpose alone the note was purchased 
and the proceedings on it instituted by E. 
Solomon. 

Without stopping, for the present to no- 
tice the informalities which the proceedings 
in this cause exhibit I shall proceed upon 
the complainants' case as presented by them- 
selves, to inquire where is their equity 
against any of the defendants, except E, 
Solomon? The gravamen of the bill is, that 
although E. Solomon was the agent of the 
complainants, he nevertheless contrived, 
covertly, to have their property seized and 
sold under execution, for about one-fourth 
nominally of the sum at which he had actu- 
ally sold it by private bargain. These alle- 
gations may, and certainly do afford a very 
good reason for compelling E. Solomon to 
account for the purchase money actually 
received by him; but not for setting aside 
the sales of this property, sanctioned as 
they were by the complainants. If the 
sheriff's deeds passed to the grantees the 
legal estate in these lots, a court of equity 
will protect that estate, unless the purchas- 
ers were guilty of a fraud, or purchased 
with a knowledge of a fraud in those imder 
whom they claim. But what evidence Is 
there of fraud In any part of these transac- 
tions? It is not even pretended that the 
price at which these lots were sold, was in- 
adequate to their value; nor Is it pretended 
that the private sales of them were made 
without authority. If, on the other hand, 
the sheriff's deeds did not pass the legal 
estate, then the objection to those convey- 
ances is pm:ely of a legal natm*e, and conse- 
quently the complainants are not entitled to 
relief in a court of equity. 
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As to the five lots, tbe real beneficial pur- 
chasers were the children of Jacob Reese, 
G. Bickham acting as the agent of their 
jniardian for their use. It is said that their 
title must be affected by the fraud of that 
agent. Be it so. But there is no fraud 
proved against Bickham, as has before been 
stated. Jacob Reese, therefore, and his sons, 
the cestui que use in the sheriff's deed, have 
both the legal and the equitable estate in 
this property. As to the two lots, which 
were purchased by Bickham for E. Solomon, 
and by him conveyed to F. Gaul, it Is con- 
tended, that the title is not protected by the 
act of assembly, because that act ought not 
to be construed to apply to purchases made 
by the plaintiff himself, or to mere formal 
sales under execution as this was. As to 
this argument, I give no opinion, but will 
for the present admit it Still the complain- 
ants cannot succeed in setting aside the sales 
of these lots, without showing themselves 
to be entitled to this relief upon some gi-ound 
of equity. Now, in addition to the obser- 
vations before made in relation to the five 
lots, it may be observed, that, as to those 
conveyed to Gaul, he is not even charged in 
the bill with notice of any fraud or other 
circumstance to invalidate his title In a 
court of equity; and, in his answer, he as- 
serts himself to be a bona fide purchaser, 
without notice of any of the circumstances 
alleged against Bickham and E. Solomon. 

Having spoken of informalities in the pro- 
ceedings in this cause, It may be proper to 
state them more particularly, for the infor- 
mation of the bar. Subsequent to the filing 
of this bill, the court, upon the motion of 
the plaintiff, permitted the complainants to 
amend by making Jacob Reese and his sons 
defendants, but no amended bill was filed. 
The original, or rather the only bill filed in 
the cause, contains no allegations against 
these new made defendants, nor are their 
names even mentioned in it During the ar- 
gument, and as soon as this omission was 
discovered, the court gave leave to the com- 
plainants to file an amended bill; not to 
state any new matter, which would have 
been improper at that stage of the cause, 
but merely to call upon these new defend- 
ants to answer the original bill. But, even 
if the complainants had made out a proper 
case for the interference of equity, In refer- 
ence to the title of Bickham, still the court 
would be compelled to dismiss the bill as to 
these defendants, since there is no allegation 
against them to which they cotild answer. 
It is true they have answered, but this does 
not entitle the complainants to relief against 
them, since they have not shown in their bill 
any ground for such relief. Mitf. Eq. PI. 87. 
The preceding part of this opinion was in- 
tended to show, that, upon the merits of the 
cause, the complainants are not entitled to 
relief against these defendants, and conse- 
quently that they cannot suffer on account 
ot the informality just stated. As to the lia- 



bility of E. Solomon, to account for the pur- 
chase money received by him for the above 
seven lots, with legal interest thereon, there 
can be no doubt The court therefore di- 
rect an account as to these sums, and dis- 
miss the bill with costs against the other de- 
fendants. 
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ANDREWS et al. v. SPEAR. SAME v. 
BASSETT. SAME v, CASE. SAaiE v. 
KEI.LY. SAME v. NICHOLS. SAME 
V PIjATT. same v. PRATT. SAIME 
y. PRAY. SAME v. SNYDER. 

[4 Dill. 470;* 2 Ban. & A. 602; 1 N. W. (O. 

SO 77.] 
Circuit Court, D. Minnesota. April, 1877. 
Practice— Test Case— Coxsidekatiox of Causes. 
Where a number of suits of like nature, 
and involving the same issues, are pending at 
the same time, the court may,, m its discre- 
tion, order that one case be tried and deter- 
miiied as a test case for all, or tiiat the sev- 
eral causes be consolidated and tried together. 
This rule applies as well to cases m equity as 
at law. ^ „.„ 

[Cited in Mutual Life Ins. Co v. Hillmon, 
145 U. S. 293, 12 Sup. Ct 912.] 

Application is made to the court and afli- 
davits presented by the soUcitors for the 
several defendants, who, to avoid costs and 
unnecessary expense, ask that these suits, 
-which involve the same issues, and depend 
upon the same testimony, .be consolidated, 
or one of them be selected as a test case,, 
and proceedings in all others be stayed un- 
ta such test case is determined; or that the 
court order that the testimony shall be taken 
in one case, to be selected by the complain- 
ants, and that such testimony be read in 
every case, or lor such other relief as may 
be just 

John Y. Page, for plaintiffs. 

Davis. O'Brien & Wilson, for defendants. 

NELSON. District Judge. These suits were 
brought to test the validity of a patent for 
an alleged new and useful improvement in 
wells— commonly known as the "drive well" 
—for damages for its infringement, and to 
restrain the defendants from further manu- 
facture and use. The bill of complaint in 
some of the cases alleges the manufacture 
of the drive wells, and in others the use. 
Issue has been joined in all the cases. The 
same solicitors appear for all the defendants, 
and agree to enter a stipulation in writing 
that judgment mav be entered in all the 
cases if the final decision in one shall be in 
favor of the complainants. It Is admitted 
that one case of each dass. when decided, 
will dispose of all the others of the same 
class, and that the testimony relating to the 
issues in one suit of a dass wiU apply to all 
of the same class. 
In view of these admissions and proposed 



^rReported by Hon. John P. Dillon,, Circuit 
Judge, and here reprinted by permission.] 
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stipulation, it would be manifestly unjust 
for tbe coiu-t to coinoel eacli defendant to 
incur tlie expense of oreparing for hearing 
and arsumeut if it can be avoided. It is 
not unusual in actions at law, and the rea- 
soning applies equally to equity cases, to 
gi'ant such apnlications. The plaintiffs are 
not injured thereby, but rather benefitted, 
for they are relieved from the trouble and 
expense of preparing numerous causes for 
hearing, where only the same questions are 
involved. The court can interpose a check 
to the argument of a multiplicity of these 
issues, irrespective of any concessions made 
by tb.e parties, with a view to prevent use- 
less waste of time and expense, and this 
application Is within the spirit, if not with- 
in the letter, of section 921 of the Revised 
Statutes of the United States: "Sec. 921. 
When causes of a like nature, or relating to 
the same question, are pending before a 
court of the United States, or of any ter- 
ritory, the court may make such orders and 
rules, concerning proceedings therein, as 
may be conformable to the usages of courts 
for avoiding unnecessary costs or delay in 
the administration of justice, and may con- 
solidate said causes when it appears reason- 
able to do so." 

When the solicitors for the defendants 
sign and file in court consent that judgme.nt 
may abide the event of a trial in one case 
of each class, the following order may be 
entered: *That all the causes of each class 
abide the event and final determination of 
the one of that class which the plaintiffs 
may elect to prepare the evidence in, and 
set down for hearing and argument, and 
that whatever decree may be finally render- 
ed In the cause set down for hearing shall 
be entered in all the causes of that class, 
and either party shall be at liberty to hUve 
the records therein made and entered ac- 
cordingly, unless, upon proper showing, ad- 
ditional and lately discovered evidence, rde- 
vant to the issues, which could not be pro- 
cured and submitted in time, should be 
brought forward, and a rehearing asked aifd 
granted for that reason. 

Ordered accordingly. 



Case No. 380. 

ANDREWS et al. v. SPEAR. 

[4 Dill. 472;» 3 Ban. & A. 82; 1 N. W. (O. S.) 

165.] 

Circuit Court, D. Minnesota. Sept., 1877. 

Patent for Invention— Prklimikart Injunc- 
tion AGAINST Infringers. 

A preliminary injunction in a patent cause 
was denied where the suit in which it was 
asked had been pending for many months, and 
was nearly ready for final hearing, and no 

^[Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



ground for the writ was shown which was not 
known to the complainants at the time the 
suit was instituted. 

In equity. The bill of complaint was filed 
November 10th, 1876, an answer filed Febru- 
ary 5th, 1877, and the case put at issue 
March 27th, 1877. The testimony of both 
parties is being taken before a master, with 
a view to an early submission of the con- 
troversy. An application is now mode for 
a temporary injunction [to restrain the in- 
fringement of patent No. 73,425, and based] 
upon the pleadmgs, aflldavits, and a decision 
of the United States circuit court in the 
eastern district of New York, rendered in 
April, 1876, and certain proceedings insti- 
tuted in the district court of Hennepin coun- 
ty, Minnesota, on the return of an execution 
against the defendant tmsatisfied, March 
14th, 1877. [AppUcation denied.]' 

John T. Page, for complainants. 

Davis, O'Brien & Wilson, for defendants. 

NELSON, District Judge. I decline to 
grant a preliminary injunction at this time. 
The suit was instituted in November, 1876, 
and, as appears from the papers before me 
upon this motion, is in preparation for final 
hearing at the next term, in December. The 
evidence of witnesses already taken before 
the master, has been used as affidavits to be 
considered in disposing of the motion, and I 
am asked to examine It with reference to 
the claim for this preliminary injunction in 
advance of presentation at the final hearing. 
I do not think, at this late day, after nearly 
a year has passed since the commencement 
of this suit, and it is about to be argued and 
submitted upon the merits, I am required, In 
the exercise of a sound discretion, to give 
complainants the preliminary relief asked. 

The principal reason urged upon this appli- 
cation is, that a previous decision has been 
rendered in a suit In the second circuit sus- 
taining the validity of the patent This 
court has recognized the great weight to be 
given such a decision upon an application for 
an injunction, — ^American Middlings Purifier 
Co. V. Christian, [Case No. 307,]— but, inas- 
much as it was rendered six months before 
the commencement of this suit, and the com- 
plainants here were parties thereto, and fully 
aware of the effect of such decision in their 
behalf, some more persua^ve reason must be 
urged, which will account for this delay, 
until the case is now about to be submitted 
and considered upon the pleadings and all 
the evidence. The pecuniary condition of 
the defendant is not changed from what it 
was in March last, and cannot be considered 
now as a controlling reason for granting the 
injimction. 

The complainants have leave to renew this 

'[For reference to other suits involving; the 
same patent, see note to Andrews v. Denslow, 
Case No. 372.] 
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application in case the suit is not heard at 
the next regular term. 
Motion denied. 

NOTE, [from orijrfnnl report.] As to prelimi- 
nary injunction atrainst infringers of patents for 
invention: American Middlings Purifier Co. v. 
Atlantic Milling: Co., [Case No. 305;] Same v. 
Christian, [Id. 30T.] 



ANDREWS, (TIERNAN v.) 

[See Tiernan v. Andrews, Cases Nos. 14,025 
and 14,02G.] 



Case No. 381. 

ANDREWS V, UNITED STATES. 

[2 Story, 202.]^ 

Circuit Court, D. Massachusetts. May Term, 

1S42. 

Office and Officeks — Compensation— Change 
IN Duties— Expenses — Penal Statutes — Con- 
st hcction. 

1. Every public officer is required to perform 
all duties, which are strictly ofhcial, although 
they may he required by laws passed after he 
comes into office, and may he cumulative upon 
his original duties, and although his compen- 
sation therefor be wholly inadequate. In such 
a case, he mnst look to the bounty of congress 
for any additional reward. 

2. Where the collector of Ipswich claimed a 
commission on drafts drawn by him on the col- 
lector at Boston, in payment of bounties due 
to iishermen, under the act of [July 29] 1813, 
c, 34, [4 Bioren & D. Laws. 0S2; 2 Story's 
Laws, 1350; 3 Stat. 49, c. 35,} it was held, 
that there being no provision, by which a com- 
mission is allowed thererm, the collector could 
not charge a commission. 

3. The collector of any port, being authorized 
by the act of [March 3] 1817, c. 282, § 7, [3 Sto- 
ry's Laws, 1G50; 3 Stat. 307, c.109,] to appoint a 
deputy, with the approbation of the secretary 
of the treasury; it seems, that a deputy, so 
appointed, should receive a reasonable com- 
pensation for his services, although no com- 
pensation therefor be fixed. 

4. All expenditures, made by a collector for 
office rent, clerk-hire, fuel, and stationery, are 
to be deemed incidents to his office, and should 
be allowed as proper charges against the Unit- 
ed States: and if he do not keep and trans- 
mit yearly accounts th'fereof, according to the 
requisitions of the act of [March 2] 1799, e. 
129, § 2, [3 Bioren & D. Laws, 237; 1 Story's 
Laws. 6G5; 1 Stat. 704, c. 23,] he does not for- 
feit his right to be reimbursed for such ex- 
penditures, but only subjects himself to the 
payment of the penalty. 

[Cited in U. S. v. Flanders, 112 U. S. 88, 
5 Sup. Ct. 09.] 

5. Penal statutes must be strictly construed, 
and are never extended by implication. 

[Cited in Wilson v. Singer Manuf g Co., Case 
No. 17,836.] 

At law. Writ of error from the Judgment 
of the district court, of Massachusetts dis- 
trict The original suit "was debt brought 
upon the official bond of Andrews, formerly 
collector of the port and district of Ipswich. 
The United States claimed a balance due for 



^[Reported by William W. Story, Esq.] 



moneys received by the defend-nit; and the 
pleadings put the question, whether any such 
balance was due, directly to the jury. There 
was, also, a claim of set-off, by the defend- 
ant, for legal and equitable claims, asserted 
to be due to him; all of which were rejected 
at the trial, by the ruling of the district 
judge, to whose decisions on the points 
raised, a bill of exceptions was taken. The 
jury found a verdict for the United States 
for the sum of $1,142.27; upon which a writ 
of error was brought by the defendant. [Re- 
versed.] 

The bill of exceptions, after reciting the 
pleadings and issue, proceeded as follows— ■ 
Which issue being joined as aforesaid, came 
on to be tried by a jury, duly empanelled 
and sworn for that purpose. The plaintiffs 
offered, and gave in evidence, a duly au- 
thenticated copy of the bond declared on. 
The plaintiffis, also, offered and gave in evi- 
dence a duly authenticated treasury tran- 
script of the accounts of the said Asa An- 
drews, by which it appeared, that on the 
twenty-ninth day of July, in the year of our 
Lord one thousand eight himdred and twen- 
ty-nine, there was in the hands of the said 
Asa Andrews, to the credit of the United 
States, the sum of nine hundred and twenty- 
one dollars and ninety-two cents. The plain- 
tiffs here rested their case. 

The defendants then proved, that the said 
Asa Andrews had, from time to time, during 
his continuance in the office of collector, as 
aforesaid, investigated claims for bounties 
to fishermen imder the several laws of the 
United States, and had paid and disbursed 
to the said fishermen, in all, the sum of fifty- 
four thousand seven hundred and ten dol- 
lars and eighty-^x cents, by drafts upon the 
collector at Boston, for which service he had 
received from the United States no compen- 
sation beyond the salary of his office, and 
that his claim for such compensation had 
been rejected by the treasury department, 
which rejection was proved. And the de- 
fendants prayed his honor, the judge, to in- 
struct the jury, that the said Andrews was 
entitled to a reasonable compensation for 
this sei-vice, which was proved to be the 
most laborious duty of the said office. But 
his honor, the judge, refused so to instruct 
the jury, but instructed them, that the said 
Andrews was not by law entitled to any 
commission or compensation on the amount 
received by drafts on the collector at Boston, 
and applied to the payment of such bounty 
to fishermen, nor to any compensation for 
such service, beyond the salary of his office, 
and the commission on such portion of the 
amount of bounties paid, as was made from 
his own collection of duties in his district. 
The defendants then offered, and gave ha 
evidence, the several commissions of the said 
Asa Andrews, as inspector of the revenue 
of the port of Ipswich, and proved, that 
the said Andrews performed the duties of the 
said office diu:ing the whole time that he held 
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the office of collector as aforesaid. The de- 
fendants further proved the importation of 
lai^e quantities of distilled spirits into the 
port of Ipswich, and that he performed all 
the duties pertaining to the said office of in- 
spector, in reference to said distilled spirits, 
and prayed his honor, the judge, to instruct 
the jury, that he was entitled to compensa- 
tion for his services, so performed, as in- 
spector, in reference to distilled spirits, and 
to submit to the jury the question, whether 
he has been paid therefor or not; but his 
honor refused so to instruct the jury, but 
did instruct them, that the said Andrews 
was not entitled. In point of law, to any com- 
pensation for his said services, as inspector, 
beyond his salary as collector, and the fees, 
if any, allowed by law for such services. 
The defendants then proved, that the said 
Asa Andrews had, during the whole time of 
his continuance in office, employed a deputy- 
collector, duly appointed and commissioned 
as such deputy, hy him, the said Asa An- 
drews, which deputy acted in his absence, 
and sometimes, when he was not absent; 
and as to deputies ofCered evidence, tend- 
ing to show, that he had paid the said depu- 
ties, and that he had received no compensa- 
tion or allowance for the said sums, so paid 
to the said deputies, and that his claim for 
such compensation or allowance had been re- 
jected by the treasury department The de- 
fendants further offered, and gave evidence, 
that the port of Ipswich embraced a long 
line of sea-coast, and of a character well 
calculated lo afford facilities for defrauding 
the revenue; and proved by the testimony 
of several persons, who had been connected 
with the collection of the customs in the 
vicinity of the port of Ipswich, and by the 
late collector of said port of Ipswich, Timo- 
thy Souther, Esq., that it is, and has been 
necessary to the protection of the revenue, { 
that there should be, at least, one sub- 
ordinate officer in said port of Ipswich. The 
defendants also proved, that except at times 
when vessels from foreign ports were in, and j 
were actually discharging, no compensation 
had been allowed for any subordinate officer. 
They further proved, that the said deputy- 
collector had performed the duties of a tide- 
waiter, or Inspector, and that he was the 
only subordinate officer employed, except 
while foreign cargoes were discharging. 

The defendants requested bis honor, the 
judRo, to instruct the jury, that the said Asa 
Andrews was entitled to be allowed such 
sums of money as he had paid to the said 
deputies; but his honor refused so to instruct 
the jury, but instructed them, that, in regard 
to any such deputies, they were entitled only 
to such fees, as by law were appointed for 
their services; and that the collector, hav- 
ing not made any charge for such services 
■contemporaneously, nor at any time, in his 
quarterly accounts, rendei'ed dm-ing his con- 
tinuance in office, a demand for any discre- 
tionary allowance, which the officers of the 
treasury might make in the premises, could 



not in this suit be sustained. The defend- 
ants then proved, that the said Asa An- 
drews had performed the duties of the office 
of surveyor of the said port of Ispwich, and 
tliat he had received no compensation there- 
for, and that his claim for such compensa- 
tion had been rejected by the treasury de- 
partment; and the said defendants requested 
his honor, the judge, to instruct the jury, 
that the said Andrews was entitled to com- 
pensation for his said services as surveyor 
of said port; but his honor refused so to in- 
struct the jury, and did instruct them, that 
the said Andrews was not entitled to any 
compensation for such services, further than 
his salary as coUector, as aforesaid, and the 
legal fees for any duties at any time per- 
formed as surveyor, and that it was now 
too late to receive and sustain the defend- 
ant's demands for such services, which were 
not contemporaneously made, or introduced in 
any of his quarterly accounts, during his con- 
tinuance In the office of collector. 

It appears, that the defendants made cer- 
tain charges of payments, from time to time, 
and at different periods, to weighers, gang- 
ers, Inspectors, &c.; but the defendants 
proved, that payments to such persons were 
made only at such times as vessels were in 
and actually discharging. The defendants 
then proved, that the expenditures of the 
said Asa Andrews for office rent, fuel, sta- 
tionery, and clerk hire, during the time in 
which he held the office of collector, as afore- 
said, amounted to the sum of fifteen hundred 
and fifty-five dollars and seventy cents; and 
that he had presented a yearly account of the 
said expenditures to the treasury department, 
and that no part of the same had ever been 
allowed to him, but that the said claim and 
every part of it had been disallowed by the 
said treasury department The defendants 
prayed his honor to instruct the jury, that 
the said Andrews was entitled to compensa- 
tion for the said expenditures of office rent, 
fuel, clerk hire, and stationery; but his honor 
refused so to instruct the jury, but instructed 
them that the said Andrews was not by law 
entitled to any allowance for the said ex- 
penditures. The defendants here rested 
their case, and thereupon the jury returned 
their verdict for the United States, for the 
sum of $1142.27. 

The cause was now submitted to the court 
without argument by R. Choate, for the 
plaintiff in error, and by Dexter, Dist Atty., 
for the United States. 

[Before STORY, Circuit Justice, and 
SPRAGUE, District Judge.] 

STORY, Circuit Justice. This cause having 
been submitted to the court without argu- 
ment I am not sure, that I fully comprehend 
all the grounds intended to be relied upon by 
counsel, either in objection to, or in support 
of, the various claims stated in the bill of 
exceptions. If any of these claims, altliough 
not strictly of a legal nature, are yet ex 
aequo et bono due to the defendant for extra 
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services rendered, or moneys expended on 
account of, and for the lieneflt of tlie United 
States, it is very clear, tliat tlie defendant is 
entitled to an allowance and compensation 
therefor, upon the footing of a quantum mer- 
uit under the act of [March 3J 1797, c. 74, 
§ 3, [2 Bioren & D. Laws, 594; 1 Stoiy's 
Laws. 464; 1 Stat. 512. c. 20.] This was 
fully settled hy the supreme court in U. S. v. 
Wilkins, 6 Wheat [19 U. S.] 135, 143, 144, 
and has been repeatedly recognized in sub- 
seouent cases, and especially in the case of 
Gratiot V. U. S.. 15 Pet. [40 U. SJ 33G. 370, 
371. But where duties are required to be 
performed by a collector or other public 
officer, strictly official, and falling within the 
ordinary range thereof, there, although they 
may be conferred by laws subsequently 
passed, after he came into office, or may be 
cumulative upon tlie original duties of the 
officer, he must be deemed to take and hold 
the office cum onere; and however inade- 
quate the compensation may be for his labor 
and services, he must content himself with 
the salary and fees allowed by law, and look 
to the bounty of congress for any additional 

reward. 

Tried by these tests, let us now proceed to 
consider the various claims of the defendant, 
stated in the bill of exceptions. The first is 
for the ascertainment and payment by drafts 
on the collector at Boston, of the bounties | 
due to fishermen, under the act of [July 29] i 
1813, c. 34, [4 Bioren & B. Laws, 582; 2 j 
Story's Laws, 1350; 3 Stit. 49, c. 35,] and 
other prior repealed acts, and sul>sequent 
acts still in force, on the same subject. I do 
not, from the manner in which the ruling of 
the district judge is stated in the exception, 
precisely understand whether the learned 
judge meant to say, that if tliese bounties 
had been paid by the defendant, out of 
moneys of the United States, from the collec- 
tion of duties in his district, the commissions 
would have been allowable for this particular 
service; bul that, having been made by drafts 
dra^vn by him upon the collector at Boston, 
they were not allowable on the accounts of 
those drafts; or whether the learned judge 
meant only to say, that, as by the act of 
[March 2] 1799, c. 129, § 2, [3 Bioren & D. 
Laws, 237; 1 Story's Laws, 665; 1 Stat 704, 
c. 23,] for the compensation of officers of the 
customs, three per cent commissions were 
allowed to the collector of customs of Ips- 
wich, on all moneys received by him on ac- 
count of duties on goods imported into his 
district, and as no other cases were provided 
for, therefore, no commissions were payable 
on account of the payment of bounties to 
fishermen. If the former was intended to 
be laid doi;\ni by the learned judge as law, I 
should not be prepared to adopt it; for, in 
my judgment, a payment by the drafts of the 
defendant on the collector at Boston, would 
be just as much a payment to entitle the de- 
fendant to the three per cent, commissions, 
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in the sense of the law, as if he had paid tlie 
bounties out of any moneys in his own hands, 
under his official collections. The quesUon, 
then, would be, whether the three per cent 
is provided for by law in either case for the 
payment of bounties. I have not been able 
to find any provision for any compensation 
of this sort, in any act of congress; and if 
there be any, it has escaped my researches. 
If any exists, I desire to have it pointed out 
at the bar, before any final judgment is ren- 
dered in this case. But if the other be the 
true construction of the ruling of the learned 
judge, then, it seems to me perfectly correct; 
because, by the act of 1813, c. 34, § 5, as well 
as by the prior and subsequent acts upon the 
same subject, it is made a part of the ordi- 
nary official duties of the collector of the 
customs, to ascertain and pay these bounties; 
and then (as has been already suggested) he 
must rely upon the salary and fees annexed 
by law to the office, unless some additional 
compensation is allowed for this service, 
which, in a district like that of Ipswich, as 
will appear from the facts stated in the rec- 
ord, is one of no small labor and responsibil- 
ity compared with the other ordinary duties 
of the collectorship. In such a case, how- 
ever, the appeal lies to the bounty of con- 
gress, and not to a judicial tribunal. 

The next claim is for the compensation 
paid to a deputy collector, by the defendant 
The act of 1799, c. 128. § 22, [3 Bioren & 
D. Laws. 457; 1 Story's Laws, 592; 1 Stat 
c *>2] authorized the collector, in cases of 
occasional and necessary absence, or of sick- 
ness, and not otherwise, to exercise and per- 
form their functions by a deputy. The act 
of [March 3] 1817, c. 282, § 7, [3 Story's 
Laws, 650; 3 Stat. 397, c. 109,] authonzetl 
collectors, with the approbation of the secre- 
tary of the treasury, to employ such deputy 
collectors as they should deem necessary; 
and this provision was perpetuated by the 
act of [May 6] 1822. c. 56, § 4. [3 Stat. 681.] 
Another act, passed at the same session,— 
act of [May 7] 1822, c. 107, i 15, [3 Stat 693,] 
—authorized the secretary of the treasury 
to limit and fix the compensation (among 
other officers of the customs) of each deputy 
collector, limiting it not to exceed, except 
for certain enumerated ports, one thousand 
dollars per annum, and for those ports, not 
to exceed fifteen hundred dollars, "for any 
services he may perform for the United 
States in any office or capacity." I am not 
aware of any other act, which expressly pro- 
vides for a distinct compensation to be paid 
by the United States to such deputy col- 
lectors. Whether the secretary of the treas- 
ury has ever sanctioned any allowance to any 
deputy for the port and district of Ipswich, 
I do not know; and there is nothing in the- 
record, which leads to any conclusion on the 
subject But, if he has sanctioned the ap- 
pointment of a deputy for that port and dis- 
trict, and the business required it, it would 



[1 Fed. Cas. page 907] 



(Case No. 381) ANDREWS. 



seem reasonable, that some compensation 
should be paid by the United States for bis 
services. Perhaps the case of such a deputy, 
if not otherwise compensated, may have been 
treated as embraced within the general pro- 
vision in the act of 1799, c. 129, § 2, which 
authorizes the allowance of two dollars a 
day to every other person, than a regular 
inspector, whom the collector may find it 
necessary and expedient to employ as occa- 
sional inspector, or in any other way, in aid 
of the revenue. In the act of 7th of July, 
183S, c 1G9, § 3, [5 Stat. 264,] a limitation 
is put upon the allowance of compensation 
to deputy collectors; and the like provision 
occurs in the subsequent act of the 3d of 
March, 1841, c. 16, [35,] § 2, [5 Stat. 431.] 
However, as no evidence is contained in tho 
record upon this particular point, it is im- 
practicable for this court, upon a writ of 
error, to look beyond the mere ruling of the 
court below, upon the point of law; and tlie 
burthen of proof, to establish an error in 
the ruling, is upon the plaintifif in error. 

In the next place, as ^ the allowance, 
claimed hy the defendant for performing the 
duties of surveyor; it appears to me, that 
he is not entitled to any compensation there- 
for, upon the principles already stated; be- 
cause, by the act of 1799, c. 128, § 21, when 
there is no surveyor assigned by law for a 
particular port, the collector of the customs 
Is required to perform the duties of a sur- 
veyor, as far as may be. 

The last objection, and that upon which 
I have felt the most difficulty, is the ruling 
of the learned judge upon the point, that 
the defendant, Andrews, requested the judge 
to instruct the jury, that he was entitled to 
compensation for oflfice-rent, fuel, derk-hire 
and stationery, which he had paid and ex- 
pended in his office, as collector, of which 
he had presented a yearly account to the 
treasury department, and no part thereof 
had been allowed to him; but, on the con- 
trary, had been disallowed. But the judge 
refused so to instruct the jury; but instructed 
them, that Andrews was not, by law, entitled 
to any allowance for the said expenditures. 

No particular ground is stated in the rec- 
ord for this instruction given by the learned 
judge; and, therefore, if maintainable at all. 
It must be upon the general ground, that no 
allowances are by law to be made for such ex- 
penditures; or, if allowable, that they were 
not in due and proper season presented to 
the treasury department for allowance. It 
appears to me very clear, that these ex- 
penditures are properly to be deemed in- 
cidents to the office of the collector, and, 
therefore, that they ought to be allowed as 
proper charges against the United States. 
The act of 1799, c. 129, § 2, manifestly con- 
templates the allowance of them. It pro- 
vides, that, "it shall be the duty of the re- 
spective collectors, &c., to keep accurate ac- 
counts of all fees and special emoluments re- 
ceived by them; also, of all expenditures. 



particularizing the expenditures for rent, 
fuel, stationery, and clerk-hire; and to trans- 
mit annually, within forty days after the 
last of December, an account, verified on 
oath or affirmation, to the comptroller of the 
treasury, &c.; and if any collector, &c., sh-ill 
omit or neglect to keep an account us afore- 
said, or to transmit the same, verified as 
aforesaid, he shall forfeit and pay a sum 
not exceeding five hundred dollars, for the 
use of the United States." 

It does not appear, from the bill of excep- 
tions, whether Andrews did, in fact, keep 
such an account, or transmit it yearly to The 
department, as required by law. All that 
the bill of exceptions states, is, "that he had 
presented a yearly account of such expendi- 
tures, to the trea-sury department, and that 
no part of the same had been allowed to 
him," &c. Now, it may be, that this Ian- 
guage refers only to the final claim made 
and disallowed at the treasury department, 
which is required by the act of 1797, c. 74, § 
4, to entitle the party to an equitable set- 
off, in the present suit If so, that is not 
such an account as the act of 1799, c. 129, 
§ 2, requires. 3t may be, that it was intended 
to refer to the keephig and transmission of 
the accounts, as required by the latter act. 
The language is somewhat equivocal and un- 
.certain. But construing it most unfavorably 
for Andrews, and that he did omit or neglect 
to keep and transmit such yearly account 
every year, as this latter act requires, stiU I 
think, that he did not forfeit his right to be 
relmbm-sed the amount of his expenditures 
for these purposes; and, at most, he incurred 
only the statute penalty, not exceeding five 
hundred dollars, as an indemnity to the 
United States, for any loss sustained there- 
by. Suppose these expenditures for one year 
had amounted to .?10,000, as in some districts- 
they might, and the accounts were not trans- 
mitted untU more than forty days had 
elapsed after the last of December of that 
year: it would hardly be contended, that the 
whole claim was extinguished. And yet^ 
such must be the result, if we construe the 
statute, by Imposing a penalty, to have ex- 
tinguished the claim, as soon as the penalty 
was incurred. I think that, not a natural, 
or necessary, or reasonable construction of 
the statute. It is not said, that the claim 
shall, by the omission or neglect, be forfeited 
or extinguished; and for the court so to in- 
terpret the statute, would be to enlarge the 
words, and the intent, and to create pen- 
alties beyond what the statute has declared. 
No rule in the interpretation of penal statutes 
has ever been carried to such an extent. On 
the contrary, the general rule universally rec- 
ognized, is that penal statutes are to be con- 
strued strictly. They are never extended by 
implication. The penalty, itself, is not a 
fixed penalty. It is not to exceed five hun- 
dred dollars. It may be only one dollar. It 
appears to me, therefore, that the instruc- 
tion of the learned judge Is not correct in 
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point of law; and has proceeded npon a 
ground, which the statute does not justify; 
and which the principles, established in other 
cases, as to equitable allowances, disclaim. 
My opinion, therefore, is, that the judgment 
of the district court must be reversed; and a 
venire facias de novo be awarded for a new 
trial of the whole cause at the bar of this 
■court. Judgment reversed. 



ANDREWS. (UNITED STATES v.) 

TSee United States v. Andrews, Cases Nos. 14r 
453. 14,454, and 14,455.] 



ANDREWS V. WAGNER. 

fSee Andrews v. Spear, Cases Nos. 379 and 

380.] 



ANDREWS V. WRIGHT. 

fSee Andrews v. Spear, Cases Nos. 379 and 

380.] 



Case No. 382. 

ANDREWS et al. v. WRIGHT. 

t3 Ban. & A. 329;^ 13 O. G. 969; 3 N. W. (O. 
S.) Ill; 6 Reporter, 193.] 

Circuit Court, D. Minnesota. June 20, 1878. 

Patents fob Inventions — Noveltt — Utility— 
Abandonment— VjLLiDiTr of Reissue. 

1. Reissued patent number 4,372, granted to 
Nelson W. Green, for method of constructing 
Artesian wells, dated May 9th, 1871, held 
valid. 

rested in Green v. French, Case No. 5,757; 
Andrews v. Cross, 8 Fed. 278; Green v. 
French. 11 Fed. 591.] 

2. The invention therein patented was novel. 
[Cited in Andrews v. Cross. 8 Fed. 278; 

Green v. French, 11 Fed. 591.] 

3. The invention was patentable and useful. 
[Cited in Andrews v. Cross. 8 Fed. 278; 

Green v. French, 11 Fed. 591.] 

4. The invention was not abandoned or dedi- 
•cated to the public. Andrews v. Carman, 
[Case No. 371,] wherein the same patent was 
sustained, cited and followed. 

[Cited in Green v. French, 11 Fed. 59L1 

[5. A reissue is prima facie for the same in- 
vention as original patent, anfl, to impeach, in 
the absence of fraud, it must be shown to be 
repugnant to original.] 

[Cited in Eamos v. Andrews, 122 U. S. 47, 7 
Sup. Ct. 1077.3 

[6. Cited in Andrews v. Long, 12 Fed. 873. 
to the point that the element of novelty in the 
process covered by this patent consists in driv- 
ing tlie tube tightly into the earth, without re- 
moving the earth upward, to serve as a well- 
pit, as distinguished from boring or excavat- 
ing.] 

[In equity. Suit by William D. Andrews, 
•George H. Andrews, and Nelson W. Green 
against George B. Wright for damages for 

^[Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
cuission.] 



Infringement of letters patent No. 73,425; 
reissue. No. 4,372. Decree for complain- 
ants.] 

George Gifford, John Y. Page, and Lam- 
prey & Jones, for complainants. 
Davis O'Brien Wilson, for defendant. 

Before NELSON, District Judge, and DIL- 
LON, Ch:cuit Judge. 

NELSON, District Judge. This suit is 
brought to recover damages for an infringe- 
ment of a patent, reissue No. 4,372, and for 
an injunction. The defences are: 1. Reis- 
sue obtained by fraud, and not for the same 
invention as the original. 2. Want of nov- 
elty, prior discovery and use. 3. Alleged in- 
vention for a result or effect, and not pat- 
entable. 4. Dedication to the public and 
abandonment. The original patent Is No. 
73,425, and, while the charge of fraud In 
procuring the reissue is not pressed. It is 
urged that the two instruments are for dif- 
ferent inventions. To impeach a reissue, 
which is prima facie evidence that it is 
for the same invention, it must appear. 
In the absence of fraud, that the invention 
described therein Is repugnant to the orig- 
inal. Middletown Tool Co. t. Judd, [Case 
No. 9,536.] The two patents, on examina- 
tion, show that they were both granted for 
"a process of constructing weUs," and the 
claim and specifications describe the process, 
which consists in driving a tube tightly in- 
to the earth imtii it reaches a water-bearing 
stratum, without removing the earth upward, 
and attaching to this well-pit a pump, air- 
tight, the tube being perforated at the lower 
extremity and for a short distance upward 
to admit the water more freely to the inside. 
The reissue is not different from the orig- 
inal, and the claim does not include any- 
thing more than the patentee was enti- 
tled to. 

Want of novelty.— To sustain this defence 
testimony of prior discovery and use is intro- 
duced, but a close examination and analy- 
sis of this evidence does not satisfy my mind 
of the existence of the drive-wells, before 
Green put into practical operation bis inven- 
tion. There Is no clear and certain testi- 
mony that any one had previously conceived 
the idea of such a process and adapted it to 
practical use; it Is too shadowy and doubt- 
ful. Curt. Pat. (Ed. 1849,) §§ 40-48. There 
Is no description of Green's process in any 
of the publications cited, and the claim is 
not strenuously pressed. It is evident the 
results noted therein are obtained by bor- 
ing or excavating, and not by Green's process, 
and it Is also clear that this process was not 
used in constructing the salt-wells at Syra- 
cuse, New York. 

Alleged invention not patentable.— The 
utility of the Invention can not be seriously 
denied. Its practical use, throughout this 
and foreign countries, attests this fact. It 
Is a simple and cheap method of obtaining a 
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supply of water, unknown until Green's dis- 
covery, and the patent issued is for a process 
and not a result. Althougli making a hole 
in the gi'ound by driving a rod may be a 
part of the operation Green performs in ob- 
taining a supply of water, his patent de- 
scribes something more. Before his process, 
this pit or hole could only be utilized as a 
well, when by natural forces water flowed 
Into the bottom, and a water-bearing stra- 
tum must necessarily be reached where these 
natiu-al forces will cause a flow of water 
In such a quantity that the pit becomes a 
reservoir or produces a sti-eam through th.e 
tube as an artesian welL Green, by driv- 
ing a tube, open at the lower end as describ- 
ed, into the earth, to a water-bearing stra- 
tum, with the earth packed tightly about It 
until the water is reached, and attaching to 
It a pump, air-tight, constructs a well from 
which a supply of water is obtained when 
the pump is worked, and does not rely upon 
the ordluEuy operation of natural forces uj)- 
on the water lying in the earth. The evi- 
dence shows that not only an abundant sup- 
ply of water is thus obtained, but it is In- 
oxhaustible. In Kneass v. Schuylkill Bank, 
[Case No. 7,875,] the patented improvement 
secured and described in the specifications 
was for copper-plate or copper-plate and 
type printing on bank-notes, for the pur- 
pose of producing a particular eflifect, viz.: 
security against coimterfeits; and It was 
urged tb.at printing with types and copper- 
plate is not new, but had been long in com- 
mon use before the invention described, and, 
therefore, the patent Is for an effect The 
court said; "This Is a mistake; ♦ * * the 
patent is not for the effect, but for the kind 
of printing by which the effect Is produced." 
And the patent was sustained as a process, 
although th.e art of printing with copper- 
plates and letter-press was old. So here, a 
hole or well-pit Is made, but the invention «s 
for a combination of that operation with 
otiiers described as necessary to construct 
a drive-well— a process. Green dispenses 
with digging and boring, and produces a 
new combination of operation. 

Dedication to the public and abandonment 
—The facts were reviewed by Judge Bene- 
dict in Andrews v. Carman, [Case No. 371,] 
and I concur In his conclusion, that they do 
not amoimt to a dedication, or sustain the 
defence of abandonment 

Decree for complainants is ordered, and 
a reference to a master to ascertain dam- 
ages. 

DILLON, Circuit Judge, concura 

[NOTE. Patent No. 73.425 waa granted 
.TnminiT K. 1808. to N. W. Green, and reissued 
Mny 9, 1S71. fNo. 4,372.) For other suits in- 
Vdlvm;,' this patent see Andrews v. Carman, 
Case No. 371; Same v. Long, 12 Fed. 873; 



Same v. Cross, 8 Fed. 278; Same v. Creegan, 
7 Fed. 477; Greene v. Gardiner, 22 O. G. 683; 
Andrews v. Eames, 15 Fed. 109; Green v. 
French, 11 Fed. 591; Andrews v. Hovey, 16 
Fed. 387; Green v. French, Case No. 5,757; 
Green v. Barney. 19 Fed. 420; Andrews v. 
Spear, Case No. 380; Andrews v. Denslow, Id. 



ANDROSCOGGIN PULP CO., (MILLER v.) 

[See Miller v. Androscojrffin Pulp Co.. Case 
No. 9,559.] 



Case No. 883. 

The ANGELINA. 

[Blatchf. Prize Cas. 371.]» 

District Court S. D. New York. June, 1863. 

Prize— Violation of Blockade. 

Vessel and cargo condemned as enemy prop- 
erty, and for a violation of the blockade. 

In admiralty. 

BETTS, District Judge. The above-nam- 
ed vessel, with her cargo, was captured as 
prize, May 16, 1863, by the United States 
ship Courier, at sea, off Charleston, South 
Carolina, and was sent into this port for ad- 
judication. She was here libelled as prize, 
and, no one intervening in court on the re- 
tturn of the monition as duly served, a decree 
of default was rendered In the suit. The 
papers found on the vessel namely, an enrol- 
ment in Charleston, April 16, 1863, to P. W. 
Claussen, a citizen of the Confederate States, 
tmder the authority of those States, a mani- 
fest of the cargo of cotton exported in her 
for Nassau, and a clearance of the vessel at 
the port of Charleston, of the same date, 
prove the vessel and cargo to be enemy 
property. The testimony of the master of 
the vessel in preparatorlo proves that she 
was captured, as before stated, about forty 
miles off Charleston harbor, on the 16th of 
May, 1863, for having run the blockade of 
that port; that she carried no colors, but 
was cleared under the Confederate authority 
at Charleston; that the crew and the cargo 
came from Charleston; that the vessel was 
built there; that she had been waiting there, 
from April 25 preceding, lor a chance to run 
out; that the master of the vessel and The 
owners of the cargo knew of the war and of 
the existence of the blockade; and that the 
vessel was run out to evade the blockade. The 
testimony of the other witnesses is to the same 
effect, the evidence all concurring in the 
proof that the vessel designedly and secretly 
escaped from Charleston, in violation of the 
blockade then existing and in force there. 

It is, accordingly, ordered that a decree of 
condemnation and forfeiture against the ves- 
sel and cargo be entered. 



'[Reported by Samuel Blatchford, Esq.] 



ANGELINA (Case No. 384) 

ANGELINA, The, (DAY v.) 

fSee Lachenmeyer v. The Angelina, Case No. 

7,9G7.] 



ANGELINA, The, (LACHENMEYER v.) 

tSee Lachenmeyer v. The Angelina, Case No. 

7,967.1 



ANGELINA. The. (WATSON v.) 

[See Lachenmeyer t. The Angelina, Case No. 

T.967.1 



Case Wo. 384. 

The ANGELINA CORNING. 

£1 Ben. 109.]^ 

District Court, B. D. New York. Feb., 1867. 

TowBOAT— Unknown Rock in Channel— Mis- 

POBTUNE. 

1. Where a canal boat was being towed by 
a steamtug at the end of a hawser, with two 
other boats, she being the middle one. through 
the Kills on the north shore of Staten island, 
and brought up upon a single rock lying soioe 
two hundred feet from the end of a dock, the 
eristence of such rock being proved not to be 
known to persons familiar with those waters, 
the tow at tlie time not being in line with the 
steamtug, but having sagged ofE inshore. Held, 
that a steamtug is not a con^mon earner of the 
vessel she tows. 

[Cited in Powell v. The Willie, 2 Fed. 97; 

The Pierrepont. 42 Fed. CSS.] 
[See The America, Case No. 282.] 
[See, also, note at end of case.} 

2. Tbat even common carriers are not held 
responsible for running upon rocks not gen- 
erally known, and a fortiori steamtugs would 
not be. 

3. That even though this tow was not in line 
with the towboat, but had sagged off towards 
the land, it is immaterial whether this was 
chargeable to the canal boat or the towboat, 
for there was nothing to indicate that any dan- 
ger would be incurred by the sagging of the 
tow. So long as it was kept at a safe dis- 
tance from the shore and from all other known 
objects, there was no negligence in any one 
which can be held to be the cause of the acci- 
dent. 

[Distinguished in The Stranger, Case No. 
13.525.] 

4. That the facts make out a case of mis- 
fortune, where the loss must be borne by the 
vessel on which it fell. 

In admiralty. The facts are stated in the 
oplniou of the court. 

Owen, Gray & Owen, for libelant. 

Benedict, Tracy & Benedict, for respond- 
ent. 

BENEDICT, District Judge. This action 
is brought by John B. Hinckley, the owner 
of the canal boat Oswego, against the tow- 
boat Angelina Corning, to recover $2,455 

^[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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damages, caused by the sinking of the-Os- 
wego while being towed through the Kills 
by the Corning, in May, 1867. The Corning 
was bound from New Bnmswick to New 
York with a tow of five boats arranged in 
two tiers. The first tier was composed of 
three boats, the Oswego being the middle 
one. The other two boats formed the sec- 
ond tier. The tide was flood, and the wind 
blew freshly from the N. W. After leaving 
Elizabeth, the tow passed by Shooters' is- 
land on the south side, and then kept to- 
wards the Staten island shore, running along 
that shore as near as was deemed safe in or- 
der to take advantage of the slack water 
there. When the tow had reached about up 
to the ship yard dock, which Is to the west 
of Mushrose reef, and, according to some 
witnesses, shortly after the steamboat had 
changed her course to pass across to the 
Jersey shore, as is usual with such a tide, 
but, according to others, before the steam- 
boat had made any such change, the Oswe- 
go, being the middle boat in the second tier, 
suddenly brought up bard and fast on a 
sunken rock whence it was found impossi- 
ble to pull her ofC. She was accordingly left 
a total loss. No other boat was injured. 

This rock on which the Oswego struck, as 
is made very dear by the evidence, was 
wholly tmlmown to navigators and to resi- 
dents of ^he neighboring locality. It Is not 
laid down in the charts, and there was noth- 
ing to indicate its existence to persons in 
charge of the Corning. Its position has 
since been ascertained by actual measure- 
ment to be two hundred feet out from the 
corner of the nearest dock, and, on examina- 
tion, it proves to be a single stone about 
five feet square, lying several feet under 
water at the lowest tides. Around it on all 
sides the water is deep, and the ferry boats 
and other vessels have been accustomed to 
pass with safety inside of it wholly ignorant 
of the presence of such a danger. 

No witness says that prior to this accident 
it was deemed unsafe for vessels to go as 
near the shore as this tow did, and on this 
occasion the striking of the canal boat on 
the rock was the first notice to any one of 
the presence of any danger. 

These facts, and they are not really dis- 
puted, make a case of misfortune where the 
loss must be borne by the vessel on which it 
fell. The steamboat was not a common car- 
rier; and to render her liable for the loss of 
the canal boat, it must appear to have been 
caused by some negligence on her part. No 
negligence is here shown. The tow was pro- 
ceeding at a proper speed where the pilot 
had a right to suppose it could safely go. 
No known risk was run, and no needed 
precaution omitted. 

But it is charged that it Is the duty of the 
pilot of a towboat to see that the tow fol- 
lows straight behind, and that in this case 
the tow was allowed to hang off some dis- 
tance to leeward, and thereby the Oswego 



[1 Fed. Cas. page 911] 



(Case No. 385) ANGELINE 



got upon the rock. Upon the evidence, I am 
inclined to think that shortly before the 
Oswego stviick, the steamboat had altered 
hei* course to pass to the other side of the 
Kills, and it is quite certain that at the time 
of striking the tow was hanging off to lee- 
ward; and it is doubtless true, that liad it 
been following directly behind the steam- 
boat, the boats would have passed safely as 
the steamboat herself did. But whether this 
is chargeable to the pilot of the steamboat or 
to tile men on the Oswego, is immaterial, 
for there was nothing to indicate that any 
danger would be incurred by the sagging of 
the tow. It is not the case of an undertak- 
ing by the pilot to execute an unusual and 
dangerous manoeuvre. Here the Oswego, 
when she struck, was where, according to 
all the knowledge possessed by any one, she 
could safely go. So long as the tow was 
kept at a safe distance from the shore, and 
from all other known objects, there was no 
negligence in any one ■which can be held to 
be the cause of the disaster. It was simply 
running on a rock which the pilot did not 
know of, and of which on the evidence he 
cannot be chargeable with knowledge. For 
running on rocks not generally known, even 
common carriers are not held responsible. 
Story, Bailm. § 516; Ang. Carr. § 182. A 
fortiori towboats should not be. 

In the case of The Tempest, [Case No. 
13,824,] Betts, J., the towboat was held not 
liable when a schooner being towed along- 
side was run en a rock at the foot of Tenth 
street. 

In the case of The R. L. Stevens, the same' 
ruling was made, although the stem tow 
struck a wharf. The present case seems 
clearly within the principle of those cases, 
and the result must be the same. The libel 
is accordingly dismissed. 

[NOTE. "An engagement to tow does not 
impose either an obligation to insure (ir the 
liability of common carriers. The burden is 
always upon him who alleges the breach of 
such a contract to show either that there has 
been no attempt at performance, or that there 
has been negligence or unskillfulness to his in- 
jury in the performance. The contract re- 
quires no more than that he who undertakes 
to tow shall carry out his undertaking with that 
degree of caution and skill which prudent 
navigators usually employ in similar services. 
But there may be cases in which the result is 
a safe criterion by which to judge of the char- 
acter of the act which caused it." Mr. Justice 
Strong, in The Webb, 14 Wall. (81 U. S.) 
406. If a barge is sunk by contact with ice 
while being towed by a tug, the owner of the 
£BJgo must show negligence on the part of the 
teg to recover for the loss. The W. E. Glad- 
wish, Case No. 17,355. See, also, The Brazos, 
Id. 1,821; The Mary McKillop. 23 Fed. 829; 
The Snap, 24 Fed. 292; The B. B. Saunders, 25 
Fed. 729; The Bordentown, 16 Fed. 270; Molen- 
brock V. St. Louis & Clarksviile Packet Co., 
Id. 878; Philadelphia & R. R. Co. v. New Eng- 
land Transp. Co., 24 Fed. 505; The Young 
.Vmerica, 26 Fed. 174; The William N. Beach, 
29 Fed. 303: Brnwley v. The Jim Wntsou, 
t'ase No. 1,817; The Lyon, Id. 8,045: The 
:*tvan},'er. Id. 13,525; The Oconto, Id. 10,421; 
The Fainiie Tuthili, 12 Fed. 440.] 



Case No, 385. 

The ANGELINE. 

[5 Adra. Rec. 202.] 

District Court, S. D. Florida. March 25, 1854. 

Salvage— Licensed Wreckers — Pjlotaoe— Re- 
FOSAi. OF Assistance. 

[1. It is the duty of licensed wreckers to of- 
fer their services as pilots to vessels in need 
of pilotage, whether such vessels ask for a 
pilot or not; and, in the absence of a special 
agreement, recovery may be had of a reasonable 
compensation for such services.] 

[Cited in Curry v. The Loch Goil, Case No. 
3,495.] 

[2. Licensed wreckers who refuse to furnish 
pilotage services when asked to do so should 
not be allowed a greater award for salvage serv- 
ices thereafter rendered than they would have 
been entitled to for the pilotage, when the ne- 
cessity for the salvage services resulted from 
a lack of pilotage.] 

[Cited in Curry v. The Loch Goil, Case No. 
3,495.] 

[In admiralty. Libel for salvage by Wil- 
liam Watson, Noyes, and others against the 
schooner Angeline and cargo. Decree for 
libellants.] 

W. W. McCall, for libellants. 
S. I. Douglas, for respondent. 

MARVIN, District Judge. This schooner, 
measuring about 110 tons, bound from WIll- 
mington to New Orleans laden with fifty 
barrels of tar, 100 pdtch, and 400 rosin, ran 
ashore on the Carrysfort reef, about seven 
miles south of the light house, in the after- 
noon of the 10th instant. She had got ashore 
about thirty miles to the northward, early 
in the morning of the same day, when the 
libellants, Noyes of the sloop Vineyard, and 
Watson of the Mary H. Williams, went out 
to her. At the time they arrived she had 
been got off. ' The captain wanted a pilot, 
and asked Captain Noyes of the sloop Vine- 
yard if he could give him a pilot He answer- 
ed "no;" they "were not pilots, but wreck- 
ers." Not getting a pilot, and not seeing 
his way out into the gulf, the captain un- 
deitook to come to Key- West, inside the 
reef. He got under way and ran about thirty 
miles, when the vessel got ashore on one of 
the reefs. The captain now employed the 
libellants to assist him, and get him off. 

The services rendered by the libellants, 
considered simply in themselves and unaf- 
fected by antecedent circumstancos, were not 
of a very highly meritorious character. They 
consisted simply In taking out of the ves- 
sel 130 barrels of tar and rosin, which the 
master could have easily thrown overboard, 
and in good weather, heaving the vessel off. 
She was small, and could be easily managed 
by the crew of one wrecking vessel. The 
whole property is worth about $2,100. Under 
these circumstances about $400 would be a 
i-easonable compensation for this service, but 
for the antecedent circumstances. 

Now had the captain, Noyes, when he 
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boai-ded the schooner in the morning, sur- 
rounded as she was by shoals and rocks, 
piloted her into the gulf, or to this port, I 
shoxad not think $400 would he an unrea- 
sonable compensation, and he would in this 
niiinner have made as much by piloting Ihis 
v(»ssel, as he had any reasonable grounds 
for expecting he could make' by getting her 
off tlie reef, in cjise she should get ashore. 
But It was the duty of the captain, Noyes, 
under the penalty of a diminution of compen- 
sation, to furnish a pilot, and not have re- 
plied they "were not pilots but wreckers." 
The licensed wreckers are pilots; and they 
are licensed as such to perform pilot serv- 
ice, as to carry out anchors and lighten 
vessels, and it is expected that every licensed 
master wrecker knows enouyh of the coast, 
and of the reef, to pilot, under ordinary cir- 
cumstances, any vessel that may require 
their services. The amount of compensation 
for piloting, if not agreed upon and settled, 
is to be ascertained and determined in the 
same manner, that compensation for salvage 
service is determiriifed, and the same legal 
remedies may be resorted to, for the recov- 
ei*y of the one as the other. The wreckers 
are not bound to pilot vessels, to point out 
shoals, or channels, or to give information 
concerning the tides gratuitously and with- 
out compensation, any more than they are 
bound to carry out anchors and bghten ves- 
sels without compensation, and the rendi'r- 
ing any one of these services, at the 
request of the master under circumstances 
implying that it was not intended to be 
gratuitous, will entitle the wrecker, equal- 
ly with any other service, to a reasonable 
compensation. And he is not at liberty 
to decline performing any minor service for 
a reasonable compensation in the expecta- 
tion that any emergency may arise in which 
he may be called upon to perform greater. 
In the case of The Howard, [Case No. 6,- 
752a,] decided in 1838, (see files,) Judge Webb 
said: "He who holds back and quietly looks 
on at approaching ruin, until his own serv- 
ices become indispensable to the pres- 
ervation of the property he sees exposed, 
with the expectation, that his reward will 
thereby be increased In proportion to the 
Increased dangers, from whicli the property 
is ultimately rescued, will find that he is dis- 
appointed in the realization of his golden 
hopes, and that a display of his avarice at 
such a time, renders him an object of con- 
tumely and reproach." And in Ihe case of 
The Montgomery, [Case No. 9,733,] the court 
said: "A prominent feature In the merit of 
the salvors, is the promptness with which 
their services were rendered. This is a qual- 
ity highly commended in tliis court upon 
grounds of policy. A single anchor oppor- 
tunely carried out, the assistance of a single 
wrecking vessel for half an hour, will often 
save a large amount of property from total 
loss. 'Bis dat qui cito dat.' On the other 
bund, tardiness la rendering such apparent- 
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ly slight, but really raluablo, services, is 
severely reprehended." 

In the present case, I thinlc it was as 
much the duty of Captains Noyes and AVatson 
both to offer their services as pilots to the 
master of the schooner, when tliey saw, 
that he needed such services, as it woiUd be 
their duty to offer their services to lighten 
his vessel, and carry out his ancliors, and 
get him off the reef, when they saw his ves- 
sel to be ashore. It was his duty, if he 
wanted a pilot, to ask for one, and to mani- 
fest a willingness to pay a reasonable com- 
pensation for his services; or to refer the 
amount to the proper legal tribunal; and it 
was their duty, when they saw the situation 
of his vessel to be such as to need a pilot, 
to offer their services as such pilots, — whether 
he asked for a pilot or not. Under the cir- 
cumstances, I think one hundred dollars is 
a reasonable remuneration for the services 
rendered. 



ANGELTQUE, The, (SHANNON v.) 

[See Shannon v. The Angelique, Case No. 
12,705.] 



Case Ko. 386. 

In re ANGELL. 

[10 N. B. R. 73: 1 CenL Law J. 363; 6 Chi. 
Leg. News, 341; 31 Leg. Int. 254; 21 Pittsb. 
Leg. J. 206.3 

District Court, E. D. Michigan. July 9, 1874. 

Involchtabt Bankruptct— Petition— -Joining 
OF Ckeditous. 

[The provisions of section 12 of the act of 
June 22, 1874, amending section 39 of the bank- 
ruptcy act, requiring one-fourth of the creditors 
in number and one-third in amount to join in 
the petition, which the section makes applica- 
ble to all cases of involuntary bankruptcy com. 
menced prior to the passage of the amendatory 
act, do not apply to a case in which judgment 
was given and the warrant served and exe- 
cuted before the passage of the act.] 

[Cited in Re Leland, Case No. 8,231; Re 
Comstock, Id. 3.077.] 

[In bankruptcy. On motion to have the 
proceedings dismissed. Denied. 

[Frederick B. Angell was adjudged a bank- 
rupt, and the usual warrant served and exe- 
cuted prior to the passage of the act of June 
22, 1874, (amending the bankruptcy act) 
and, subsequently to the passage of the act, 
moved to have the proceedings dismissed, 
according to section 12 of the amendatory 
act, which provides that the section shall 
apply to all cases of involuntary bankruptcy 
commenced prior to its passage.] 

Mr. Stacy, for the motion- 
Mr. Walker, opposed. 

LONGYEAR, District Judge. That the 
provisions of the recent act requiring one- 
fourth in number and one-third in amount, 
of the creditors, to join in an involuntary pe- 
tition for adjudication of bankruptcy, were 
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intended to apply, and can and must be ap- 
plied to all cases commenced between De- 
cember 1st, 1873, and the passage of that act, 
in -which there has been no adjudication, I 
entertain no doubt; and it has been so held 
by the district court for the northern dis- 
trict of Illinois. In re Scammon, [Case No. 
12,430.] But the question here goes beyond 
that. It is whether those provisions were 
Intended to apply, and can be applied, to 
cases so commenced, which had passed into 
judjnnent before the passage of the act 
The act cannot be given the application and 
effect contended for, because it involves the 
vacating and annulling the judgment of the 
court, and granting a new trial. No rule of 
constitutional law is better settled than that, 
in a constitutional government, with a divi- 
sion of powers, Uke that of the United States, 
no legislative enactment can have the effect 
and operation to annul the judgment of a 
court already rendered, or grant a new trial, 
especially as it respects adjudications upon 
the private rights of parties. "When they 
have passed into judgment," says Justice 
Nelson, In State v. Wheeling, etc., Bridge 
Co., cited below, "the right becomes abso- 
lute, and it is the duty of the court to enforce 
It" Cooley, Const Lim. 93-95, and cases 
cited; State v. Wheeling, etc, Bridge Co., 
18 How. [59 U. S.] 421, 431, and see also the 
dissenting opinions of Justices McLean^ 
Grier, and Wayne, at pages 437, 449; Moser 
V. White, [29 Mich. 59,] decided by the su- 
preme court of Michigan, at the January 
term of 1874, not yet reported. 

Courts will not presume that congress in- 
tended to exceed Its powers, or in any man- 
ner to invade the domain of the judiciary, 
unless such intent Is clearly expressed by 
tlie words used, or by necessary implication. 
The words used in a statute may be broad 
enough, and they probably are In the statute 
under consideration, to admit of such a con- 
sti'uctlon; but the courts will in no case give 
them a construction that involves the exer- 
cise of an excess of power, where, by a more 
limited application of them, such exercise of 
power Is not involved. In the present in- 
stance the enactment In question is given 
fiUl effect and In my opinion all the effect 
congi-ess intended It should have, by apply- 
ing and limiting It to cases still pending, 
and undisposed of by adjudication. It is 
abundantly evident that congress did not in- 
tend these i>rov!sIons to apply to cases al- 
ready adjudicated, for the following reasons.- 
First It was not in their power to do so, as 
already shown. Second. They did not so ex- 
pressly enact Third. The provisions can 
have full and consistent effect without giv- 
ing theni such application. Fourth. They 
made no provision for the saving of rights 
accrued, or acts done under adjudications in 
cases where the proceedings might, under 
the provisions in question, eventually fail 
and be dismissed. And this has still greater [ 
iFJiD.CAS. — 55 



force from the further fact that they di3 
make such saving provision in case of a dis- 
continuance of proceedings as provided by 
section 14. Other reasons will readily sug- 
gest themselves, but the foregoing I consider 
conclusive. I hold, therefore, that the pro- 
visions in question apply only to cases where 
the petition for adjudication Is still pending,, 
and not to cases in which adjudications hart 
passed upon the petition before the approval 
of the act. It results that the motion must 
be denied. Ordered accordingly. 



Case l^o. 387. 

ANGELL V. BENNETT. 

[1 Spr. 85.]» 

District Court I>. Massachusetts. June. 1844. 

Attokxet and Client— Compensation— Settle- 
ment BY Client— Costs— Estoppel. 

1. The proctor of the libellant having given 
notice to the resiwndent that he should ask on- 
ly for a decree for costs, cannot at the hear- 
ing proceed for damages. 

2. A proctor who has commenced a suit for 
a seaman, upon a just claim, may proceed for 
costs, after a settlement made by the parties, 
without his knowledge. And this, too, where 
the respondent did not know, at the moment of 
the settlement, that a suit had been commenced; 
but had previously had notice that the proctor 
had been employed, and might easily have 
learned what had been done. 

[Cited in Collins v. Nickerson, Case No. 3,016.] 
[See The Victory. Case No. 16,937; McDonald 
V. The Cabot, Id. 8,759.] 

In admiralty. 

A. Mackie, for libellant 

H. G. O. Colby, for respondent 

SPRAGUB, District Judge. This is a libel 
In personam for damages, by a seaman, 
against the master of the whale ship Jasper. 
It was commenced on the 16th of April last. 
On the 18th, a settlement was made with the 
libellant by Mr. Gibbs, the ship's agent and 
Mr. Ooggeshall, an out-fitter, as he is called, 
both acting for the master. The counsel for 
the libellant contends, that this settlement 
should be set aside, and the cause heard upon 
Its original merits, and that if this be refused^ 
he Is at least entitled to a decree for costs. 

As to the first point it is admitted that onr 
the 20th of April, formal notice was given to 
the respondent, by the proctor for the libel- 
lant that be should thereafter proceed for 
costs only. It is now urged, that this notice- 
was given under a misapprehension of facts. 
But there was no revocation of that notice, 
nor was the respondent in any way informed,, 
until the hearing began, that there was to be 
anytliing in contestation, but the costs. Ho 
certainly could not then be required to meet 
any other question. No continuance or post- 

*[Reported by F. B. Parker, Esq., assisted 
by Charles Francis Adams, Jr., and here re- 
printed by permission.] 



ANGIER (Case No. 388) 

ponement of the liearing has been asked; and 
the llbellant cannot now be permitted to pro- 
ceed, on his original claim for damages. 

The matter of costs stands on very differ- 
ent ground; tliat claim has always been in- 
sisted on. The liboUant had recently re- 
turned from a whalhig voyage, for which the 
whole amount due to him was only four dol- 
lars and some cents. He was destitute. His j 
residence was in the western part of New j 
Yorls. He applied to Mr. iSIackie, to obtain | 
redress for wrongs alleged to have been in- j 
fiicted by the master, during the voyage, and ; 
on the 16th of April this suit was com- j 
menced. On the day following, a warrant | 
was put into the hands of a deputy marshal j 
at Now Bedford. On the 18th, while the ; 
mai-shai was in pursuit of the respondent. ; 
tlie iibellant being in Coggeshall's store, there . 
stated his pecuniary distress, and his pur- i 
pose of prosecuting the capbiin. Ck)ggeshall j 
immediately wont to Mr, Gibbs, the ship's , 
agent; and as soon as the latter could pro- j 
cure a formal receipt to be written by a pro- ■ 
fessional gentleman, it was delivered to Cog- 
geshall, who returned to the store, and pro- 
cured the libellant's signature thereto, upon . 
paying him eight or ten dollars, and Angell j 
forthwith left New Bedford. The master, 
iifter this settlement, and while ignorant of 
iL was arrested on the warrant, at his house, 
four miles from New Bedford, between two 
and three o'clock in the afternoon of the 
same day. No sen'ice was made on the 
mate. The receipt embraced all claims 
iigaiust both the master and mate. It is 
urged that the proctor ought not to be per- 
mitted to proceed for costs, because neither 
the respondent, nor his agent, had any knowl- 
edge that a suit had been commenced, or 
costs incurred, and that this case does not 
come under the decisions in The Planet, [Case 
No 11,204;! Brooks v. Snell. [Id. 1,9G1.] Cog- 
geshali and Gibbs knew that Mr. Mackie had 
been employed to institute a suit against the 
respondent, and that he had his residence 
and office in New Bedford; yet the receipt 
was obtained, without notice to him, or any 
Inquiry as to what measures he had taken. 
I am satisfied that the settlement was design- 
edly made, without the knowledge of the 
proctor, and if there was any want of infor- 
mation, as to what had been done by him in 
prosecution of the claim, it was a voluntaiy 
and intentional ignorance. The actors in 
this transaction- who by prior authority, or 
subsequent ratitication. must be deemed the 
agents of tlie respondent, had ample notice 
to put them upon inquiry, and the means of 
full information at hand. 

The actual expenses, which had been In- 
cin-red by the proctor for clerk's and officer's 
fees, exceeded the whole amount paid to the 
llbellant; accordkig to the principles which 
have heretofore been recognized and practi- 
cally applied in this court, he ought to have 
ft decree for costs. Such a rule of proceed- 
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ing is necessary, not merely for the protec- 
tion of proctors as officers of the c^urt, but 
still more for the sake of seamen themselves. 
They often arrive after long voyages, with 
just claims against officers of the ship, but 
without means and without friends. Their 
owners, who, as common employers, ought 
to desire equal justice to all who have served 
them, too often, without inquiry, take part 
at once against the seamen, and actively en- 
deavor to defeat their daim. Sometimes they 
even withhold the wages actually due, in or- 
der to coerce them, by their necessities, to a 
surrender of th^r just rights. See The Com- 
merce, [Case No. 3,054,] for the forms of re- 
ceipts printed on the back of the shipping 

articles. 

If a proctor, after investigating these 
claims and instituting legal proceedings, 
may, by a settlement intentionally made be- 
hind his back, be defrauded, not only of all 
compensation for his services, but even of 
moneys necessarily advanced, it will tend to 
discourage the honorable practitioner from 
attempting to vindicate these rights, and to 
throw the seaman upon those who will spec- 
ulate upon his necessities. It is desirable, 
too, that adjustments with seamen sliould bt' 
made under the supervision of some one. 
both disposed and competent to see that jus- 
tice is done to them. I am aware that thost' 
against whom sailors seek Indemnity, are 
oftentimes more than displeased at the in- 
terference of any member of the bar, and at- 
tempt to disparage him by epithets, as en- 
gaging in a disreputable branch of the profes- 
sion; but in this court such attempts ar.' 
utterly futile. I know of nothing more men- 
torious in the practice of the law, than the 
obtaining, by fair and honorable means, re- 
dress for wrongs and oppression suffered by 
ignorant, destitute, homeless, and friendless 
seamen. It is not controverted that the llbel- 
lant had sufficient grounds for the commence- 
ment of this suit. 
Decree for costs against the respondent 

See Collins v, Nickerson, [Case No. 3,010.] 



ANGEVINE, (TYLEB v.) 
[See Tyler v. Angevine, Case No. 14,306.] 



Case No. 388. 

In re ANGIER. 

[10 Amer. Law Reg. (N. S.) 190; 4 Amer. Law 
T 62- 4 N. B. R. 619, (Quarto, 199;) 1 
Amer. 'Law T. Rep. Banlcr. 248.] 

District Court, B. D. ^Pennsylvania. March, 

loi 1. 

In Baxkhuptgt— Sale by Assignee of Keal Es- 
tate — Right of Dower. 

[Where a wife's right of dower is estab- 
lished by the decisions of the court against the 
assignee in insolvency, an exception to the con- 
firmation of the sale of certain real estate, by 
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the purchaser, on the ground that such sale 
was subj^t to the dower right, when it was 
Rtated at «ie sale that the property would be 
conveyed free from all ineambrances, will be 
sustained.] 

[C'^ed in Porter v. Lazear, 3 Sup. Ct.*61, 
ixjt) U. S. OO.J 

[In bankruptcy. On motion to confirm the 
sale of an assignee of certain real estate of 
the Mnkrupt. Exception" was made by the 
purchaser ajjainst the confirmation, on the 
ground that the sale did not discharge the 
dower right of the wife, as the terms of the 
sale provided. Exception sustained.] 

A sale was made by an assignee in bank- 
ruptcy of real estate of the bankrupt It 
was stated at the sale that the title should 
be clear of all charge and encumbrances. 

On a motion to confirm the sale, an excep- 
tion was filed by the purchaser, that the 
wife of the bankrupt if she survived him 
would be entitled to dower. 

George L. Crawford, for the exception. 
—The case is ruled in principle by Eberle 
V. PIsher, 1 Harris, [13 Pa. St.] 526. 

David W. Sellers, for the a^ignee.— Where 
the estate of the debtor is divested by opera- 
tion of law dower is barred. The act of 
1867 divests tlie estate as much as a sale for 
the payment of debts. The exceptions in 
section 14 do not save the rights of married 
women. The act of 1841 did; and hence the 
ruling in Worcester v. Clarke, 2 Grant, fCas.] 
84, does not apply. 

CADWALADER, District Judge. The 
wife's right of dower having been established 
by the Pennsylvania decisions against the as- 
signee in insolvency, there is no doubt that, 
the purchaser's objection to the title is valid. 



Case No. 389, 

The ANGIJA. 

[7 Ben. 190.]* 

District Court, S. D. New York. March, 1874. 

Collision Whilb Coming Into Dock— Strength 
OF Hawseb. 
A tug was sent in to the far end of a slip, 
witji a hawser, to aid in hauling in a steamship 
wliioh was bnolijng into the slip. The motion 
of the steamship was intended to be checked by 
a spring line, but it parted, and the steamship 
backed into the tug and injured her: Eeld, that 
the steamship was responsible for the strength 
of the line, and was liable for the damages. 

In admiralty. This was an acUon brought by 
the owner of the tug A. G. Cattell, to recover 
for the damages occasioned to her by a col- 
lision between her and the steamer Anglia, 
which occurred while the Anglia was back- 
ing into her place alongside of a pier In the 
North river. The libel alleges that the tug 
was employed to take a hawser from the 

'[Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here re- 
printed by i>ermis3ion.] 
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steamer and carry it up the dock, and did 
so, the steamer backing in at the time; and 
that the steamer backed in so fast and so 
far, although hailed to stop, that the tug 
was imable to escape, but was crushed by 
the steamer's stem. The answer denied any 
negligence on the part of the steamer, and 
alleged that the tug was herself negligent, 
in that, although she knew the steamer was 
going to back In. she went in herself directly 
astern of the steamer, instead of going In 
under her quarter, so as to be out of the 
way. [Decree for libellant.] 

W. R. Beebe, for libellant. 
Henry NIcoll, for claimants. 

BLATCHFORD, District Judge. The tug 
went in behind the Anglia, as the latter was 
backing In, at the direction of the dock 
superintendent of the line to which the 
Anglia belonged, to caiTy to the wharf the 
hawser from the Anglia. There was nothing 
improper in her doing so, although the 
Anglia was all the time backing In. It clear- 
ly appears, from the evidence, that the 
Anglia would not have come back against 
the tug if the spring line by which the move- 
ment astern of the Anglia was being checked 
had not parted. The Anglia is responsible 
for the parting of that line. The tug was in 
a position In the rear of where the stem 
of the Anglia would have been If she had 
not from the parting of the spring line, gone 
back to a distance greater than was neces- 
sary or customary to enable her to lie In her 
proper and \isual berth with reference to 
the outer end of the pier. The Anglia must 
be held responsible for the damage, and 
there must be a decree for the libellant, 
with costs, with a reference to a commis- 
sioner to ascertain the damages sustained 
by the libellant. 



Case 1^0. 390. 

The ANGLIA. 

[Blatchf. Prize Cas. 300.]* 

District Court, S. D. New York. Dec, 1862. 

Pbize— Vioi,ATiON OP Blockade. 

Vessel and cargo condemned for an attempt 
to violate the blockade. 



In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured by the same United 
States war vessel, and almost simultaneously 
with the seizure of the steamer Scotia and 
cargo. The summary statement of that case 
tallies so closely, In the leading facts, with 
this, that 'a repetition of them will be tauto- 
logical, unless the judgment of the court Is 
to be reviewed on appeal, when the reasons 
inducing it will be more largely set forth. 
The voyage named In the papers In this case 
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ANGLIA (Ccose No. 391) 

is, first, from Liverpool to Nassau, and 
thence, if required, to ports in tlie West In- 
dia Islands, and bade to ports in Europe. 
The whole representation of the adventure, 
upon the ship's papers, is more formal and 
mercantile than in the case of the Scotia; 
but the testimony of the witnesses examined, 
Includinff the master, the mate and the pilot, 
concurs in stating, unreservedly, that al- 
though the ostensible voyage described on 
the papers was from Nassau to St. John, N. 
B., yet the real destination was to Charles- 
ton, and that the vessel was captured while 
attempting to enter that port. All concerned 
in the voyage knew that the port was bloclc- 
aded. Upon the general principles declared 
in the case of the Scotia, a decree of con- 
demnation and forfeiture is also rendered 
against the steamer Anglia and cargo. 
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Case No. 391. 

The ANGLIA. 

The SCOTIA. 

[Blntchf. Prize Cas. 5CG.]» 

District Court, S. D. New Yorli. Oct., 18G3. 

Prize— Vessels Entitled to Shake ix— Prac- 
tice — PUKSUMPTIONS. 

1. The proper practice suggested on references 
to ascertain what vessels are entitled to share 
in a prize- 

2. The right to all prize captures vests pri- 
marily in the government; and individuals de- 
rive no benefit from tliem. except by means of 
positive grant from the public authority. 

3 Every vessel of a blockading squadron is 
bound to do all in its power in the service to 
be performed, and the law presumes that that 
obligation is fulfilled, unless the contrary be 
proved. 

4 A rule is different with respect to joint 
associations or enterprises for war purposes by 
privateers or cruisers owned by individuals. 

5. Tlie doctrine of reasonable or equitable re- 
ward has no place in an inquiry as to the dis- 
tribution of prize money to national vessels un- 
der the statutes on that subject. 

C. The single fact that a vessel is one of a 
common force does not constitute her a partia- 
pant in the prize shares obtained by the sepa- 
rate members of the force. 

7 It must also be shown that the vessel was 
"in sight" or "within signal distance" of the 
occurrence out of which the taking of the prize 
was realized- 

8. She must have been so situated as to be 
able, of her own accord, to contribute direct as- 
sistance to the captors by deterring Ihe^ enemy 
from resistance, or by aiding physically m over- 
coming such resistance: and the vessel to be 
aided must have possessed the means of com- 
municating intelligent directions to the one 
whose aid was needed. 

9. The acts of congress on the subject con- 
template that the vessels should be in view of 
each other in order to correctly receive and 
respond to the signals given. 

10. Under those acts, a vessel, in order to be 
entitled to share in the proceeds of prize prop- 
erly must show that she was within signal 
distance of the vessel making the prize, in cir- 
cumstances which might have justified the cap- 
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taring vessel in demandmg and expecting her 
assistance. 

In admiralty. 

BETTS, District Judge. The above ves- 
sels having been captured and condemned as 
prize, the appropriate proceedings were taken 
to determine the ultimate disposition of the 
prize proceeds. The right to all captures 
vests primarily in the government. Individu- 
als derive no benefit from them, except by 
means of positive grant from the public au- 
thority. Hal. Law War, c. 30, §§ 3, 4; 2 
Wildm. Int. Law, c. 9. 

The statutory provisions governing the sub- 
ject in the United States are very concise, 
but are in the most essential point deficient 
in the perspicuity and exactness deshrable 
for practical and useful ends. The first regu- 
lation of the matter by congress was in the 
act of March 2, 1799, (1 Stat. 715, § 6,) and 
was this: "The produce of prizes taken 
by the ships of the United States" shall "be 
proportioned and distributed," and (article 9) 
"whenever one or more ships of the United 
States are in sight at the time of any 
one or more other ships, as afore- 
said, are taking a prize or prizes, or being 
engaged with an enemy, and they shall all 
be so in sight when the enemy shall strike 
or surrender, they shall share equally," &c. 
The act of April 23, 1800, (2 Stat 53, § 6, 
art. 7,) repeats substantially the last pro- 
vision in the same language. The act of 
July 17. 1802, (12 Stat. 000, § 3. subd. 4.) 
varies the phraseolqgy in respect to the po- 
sition of the capturing vessels with relation 
to each other, and directs that "when one 
or more vessels of the navy shall be within 
"signal distance of another making a prize, 
all shall share in the prize," &c. 

After the condemnation of the two above- 
named prizes, the directions of the 4th suc- 
tion of the act of March 25, 1802, (12 Stat. 
37.'>,) supplied the governing criterion to bo 
pursued. The prize commissioners in this 
case were directed by the court "to proceed 
to take and report the requisite evidence 
to the court, to the end that a final decree 
may determine what public ships of the 
United States are entitled to share in the 
prize and whether the prize was of superior, 
equal or inferior force to the vessel or vessels 
making the capture." The commissioners sent 
to the court, in effect, their opinion or judg- 
ment upon the interpretation and scope of the 
law, and also a report of the evidence collected 
by them, determining, in result, that only 
two vessels, the Restless and the Flag, were 
entitled to share in either of the prizes, and 
that those two vessels were entitled to share 
in both. 

It is not material to the case to consider 
the point discussed on the argument on this 
application, whether it is within the province 
of the commissioners to report to the court 
their judgment or conclusions as to the effect 
of the testimony taken by them fxx the ques- 
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tlons brouRht to their attention, because it 
is Indubitably witliin the competency of the 
court to adjudge definitively the subject imder 
iuquiiy, -whether by way of exception to the 
decision of the commissioners, or as an 
original point arising out of the proofs. 

The two prizes were captured whilst at- 
tcmptiufr to evade the bloolcade of the port 
of Charleston. There is no question as to 
the justness of the report of the commission- 
ers as to the title of the Restless and the 
Plagr to participate in the proceeds of the 
prize taken. The matter of difference and 
discussion between the counsel relates to the 
e.Kclusion of tlie two other vessels from the 
class of share-takers. 

Tlie Housatonic and the Flambeau were 
two nionibcrs of the blockading squadron, 
stationed off Charleston at the time the 
Anglia and the Scotia were captured as prize 
by tlie Restless and the Flag, and claims are 
Interposed In their behalf before the prize 
commissionera as entitled to share in the 
distribution of the above prizes. The report 
of the commissioners is adverse to the claims 
of the Housatonic and the Flambeau. The 
counsel for the latter vessel except thereto. 
In substance, and appeal to the com*t against 
such decision, demanding that those vessels 
be decreed a title to share in the proceeds 
of the capture; the Housatonic because she 
w:is in sight of the prize when taken, and 
llie Flambeau because she was within signal 
distance of both at the same time. 

1 1 will be needless now to debate the point 
of i)ractice, whether under the special enact- 
ment of the 4th section of the act of March 
2r>, 1S02, (12 Stat. 375.) or according to the 
regular course of procedure in prize practice, I 
tliero should be in the first instance a formal j 
reference of the subject by the court to the ; 
prize commissioners to obtain their decision j 
explicitly on the point, and then a review ' 
thereof before the court, by way of excep- 
tions, as Is the accustomed method in admi- 
ralty proceedings; because the substantial 
end to be attained, in either mode of prac- 
tice, is effected by obtaining from the court 
a decision at large upon the facts and the 
law Involved In the report of the prize com- 
missioners. It may not be Irrelevant to ob- 
serve, however, that It woiUd conduce to 
perspicuity and conciseness in this class of 
roforoncps to have them mutual between the 
government and the captors, and then that 
the Judgment of the court in settlement of 
■differences as to law or fact, arising between 
the parties on the reference, should be 
sought for, as in admiralty practice, by spe- 
cific exceptions filed. 

The contestant parties In the present issues 
are the representatives of the Restless and 
the Flag, the vessels which actually arrested 
the prizes, and those of the Housatonic 
and tlie Flambeau, vessels which composed 
in part, with the other two, the forces which 
invested Charleston, and were on their sta- 
tions adjacent to that port when the prizes 
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were taken. Accordingly, the broad propo- 
sition Is raised for consideration In these pro- 
ceedings, whether on the whole case report- 
ed, the Housatonic and the Flambeau are 
entitled to share in the proceeds of these 
prizes. 

The prize vessels were both of them cap- 
txu-ed in BuU's bay. At that time the Flam- 
beau was stationed at Mafflfs channel, off 
Charleston, sixteen miles distant from the 
place of capture. No signals were seen from 
the capturhjg vessels by the Flambeau at 
the time of capture. Several witnesses ex- 
press tlie opinion that the Flambeau was 
within signal distance of the two prizes, the 
Anglia and the Scotia; and other witnesses, 
equally well situated to Judge, express the 
opinion that neither the Housatonic nor the 
Flambeau was in sight, or within signal dis- 
tance of the prizes or of the captor vessels 
at the time of the capture. The Housatonic 
is not proved to have been nearer to the 
scene of the transaction than the Flambeau. 
No evidence Is given by the Housatonic or 
the Flambeau of any act of co-operation per- 
formed by either of them, in the capture of 
the Anglia or the Scotia, other than being at 
their stations In the blockadhig squadron, at 
a distance of about sixteen miles; nor is it 
shown that either of them saw or was seen 
by the prize vessels or the captor vessels at 
the time of the capture. The opinion is 
given by some of the witnesses that the sta- 
tions of the Housatonic and the Flambeau 
were within signal distance, but no evidence 
is given that either of those vessels was at 
the time in sight of the transaction, whether 
that view is measured from the position of 
the prizes or that of the vessels claiming to 
share in their proceeds. The opinions given 
by the witnesses in that respect are not the 
result of actual experience, but are con- 
jectural and from estimate only; and the 
statutory provisions are not clear of am- 
biguity, whether both the capturing and 
captured vessels are not to be, throughout 
the transaction, mutually within sight or 
signal distance. 

The entire capture -being, by the principles 
of prize law, the property of the government, 
national vessels are not entitled to compen- 
sation out of the proceeds, except by ex- 
press grant Every vessel of a blockading 
squadron is bound to do all In its power in ' 
the service to be performed, and the law 
presumes that that obligation is fulfilled, 
unless the contrary be proved. The rule Is 
different with respect to Joint associations, 
or enterprises for war purposes, by priva- 
ceers, or cruisers owned by Individuals. 
Wheat. Mar. Capt. 287; Hal. Law War, e. 
30, § 7. Tlie doctrine of reasonable or equita- 
ble reward lias, therefore no place in the in- 
quiry before the court. It must be deter- 
mined from the proofs before the court, 
whether the parties who claim an award of 
compensation out of the prizes, bring them- 
selves within the terms and purpose of the 
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statutory enactments upon the subject It 
is plain that tlie grant of shares in prize 
moneys to vessels which are not the direct 
captors, is one of limitation and restriction. 
The single fact, that a vessel is one of a 
common force squadron, or other association 
or denomination, does not constitute her a 
participant in the prize shares obtained by 
the separate members of the body or force. 
The claimant must show the additional quali- 
fication, that her position was in sight, or 
within signal distance of the occurrence out 
of which the taking of the prize was real- 
ized If the designations of the vessel, m 
the several statutes, as being "in sight," or 
"within signal distance," are regarded as 
equivalent descriptions, their natural im- 
port would seem to be, that the vessel must 
be so situated as to be of her own accord 
and discretion, able to contribute direct as- 
sistance to the captors, or to comply with 
any signal call given to her. by determm- 
ing the enemy from resistance, or by aiding, 
nhysicaUy, in overcoming such resistance, 
and, accordingly, that the vessel or vessels 
to be aided must possess the means of com- 
municating intelligent directions to tbe one 
whose aid is needed. To accomplish that, 
to any valuable end, it would appear that 
the acts of congress must contemplate that 
the vessels should be in view of each other, 
in order to correctly receive and respond to 
the notices or signals given. The provisions 
in the acts of 1799 and 1800 manifest the 
purpose of congress to limit the distribution 
of prize shares to such vessels of the navy 
only as are able to co-operate in promoting 
captures set on foot in sight of each othei- 
that is, they must be, at least, in a condi- 
'tion to contribute immediate concert of ac- 
tion in the undertaking, if required by an as- 
sociate vessel. In my opinion, the phrase, 
"within signal distance" employed in the act 
of 18G2, hi place of the prior expression, 
"within sight," may have been substituted 
as carrying within it a like Import with the 
antecedent one, with, perhaps, a stronger 
significance, that proximity of position, in 
relation to the capturing vessels, must be 
such as to render intercommunication with 
the difterent consorts practicable and intelli- 
gible The mere variation of phraseology, in 
a revision or re-enactment of statutory law, 
' is not regarded as a revocation of the law, 
unless plainly so expressed. Sedg. St & 
Const Law. 428-430, .and notes. 

This construction of the law precludes the 
claim advanced in favor of the Housatonic 
and the Flambeau-that they stood, at the 
time, connected in this service, under the re- 
lation of a joint enterprise, and that each is 
entitled to sbare in its advantages, upon the 
principles governing that class of associa- 
tions. ,. ^ 

Under the provisions of the Enghsh prize 
acts, the donation of prize proceeds was 
made to the takers. The English law courts 
had regarded the grant as comprehending, 



beyond the actual captors, those, also, wlio 
constmcUvely contributed to the taking of 
the prize. But Sir WiUiam Scott is inclined 
to concur in the more recent views of the 
tribunals, that the limitation of the pnze 
law should not be extended but should be 
rather more closely restrained to the terms 
of the acts. The Vryheid. 2 C. Bob. Adni. 
-?•> He refers to the case of The Mars, note, 
[see note at end of case,] as fixing the doc- 
trine, that several public ships, occupied in 
a common purpose, that is, to enforce a 
blockade, do not share as joint captors m a 
prize made by one of the number when they 
are not present at the capture. The La 
Flore, 5 C. Eob. Adm. 2GS. The same inter- 
pretation of the rule is applied by American 
writers; and the only vessels held to be en- 
titted to share in a prize are those which are 
in sight at the time of the capture, their 
presence lending a constructive assistance to 
the capture. Wheat Mar. Capt. c. 9, art 
20; Hal. Law War, c. 30, §§ G. 7. The mrr.- 
physical ability to discern the prize, or even 
the seeing her from the mast-head not im- 
parting the ability to contribute assistance 
in making the capture, does not seem to have 
been recognized, in any authoritative case, 
as evidence of constructive assistance to an- 
other ship in effecting a capture. Upt Mar. 
Wart & Pr. (2d Ed.) 204-220. 

The provision in the act of congress of 
July 17, 1862, (12 Stat COG, § 3, subd. 4.) that 
"when one or more vessels of the navy shall 
be within signal distance of another making 
a prize, all shall share in the prize," &c.. af- 
fords no indication that the established rules 
in regard to joint captors in prize cases are 
intended to be changed, or that investments 
of enemy ports by fleets or squadrons or 
united navy forces, are to be deemed joint 
expeditions or enterprises, and subject to 
the regulations applicable to naval services 
of that denomination. It wiU not be implied, 
constructively, that assistance has been ren- 
dered by a ship not palpably contributing to 
the capture of another, unless she was with- 
in signal distance of the one making the 
prize, in circumstances which might hive 
justified the capturing ship in demanding 
aud expecting her assistance, and the prize 
vessel In apprehending her haterference. 
These facts must be affirmatively proved by 
the vessel claiming to share in the proceeds 
of the prize property taken. 

I think that in the present instance, the 
claims of the Housatonic and the Flambeau 
have been correctly disallowed by the prize 
commissioners. 



FNOTE. A note to The Vryheid, 2 0. Rob. 
Adm 22, refers to the case of The Mnrs as 
follows: "Lords, 1700. This was a case of a 
French ship taken by one of three kms s s^hips. 
which, beinff apprized of the tlesign of ;he en- 
emy to escape from Port au Prince, had taken 
Mr station at different outlets to i" evcept 
thP7Ti The capture was made by one snip, a 
claim was pive^ on behalf of the other two to 
sliar? as joint captors, though not present at 
the capture, but it was rejected, j 
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Case Ko. 392. 

ANGIXVCALiTFORNIAN BANK t. MA- 
HONEY MIN. CO. 

[5 SaTvy. 255; 6 Reporter, 705.]^ 

Circuit Court, D. California. Sept. 26, 1878.' 

CoitPOKATiox— Ratification— Decision of Court 
— WuEii Opekativb — Knowledge of Direct- 
ons. 

1. Wiiere the bank account of a mining com- 
pany is overdrawn by its president and secre- 
tary, witliout special authority of its directors, 
the company will, notwithstanding, be held lia- 
ble for the overdraft, if their acts in this respect 
be subsequently ratified by the directors. Such 
ratification may be made by their ordering the 
issue of a note of the company for the amount 
overdrawn. 

[See note at end of case.] 

2. Where a case is tried by a court without 
a jury, the decision of the court is not operative 
and binding, until reduced to form and filed 
or entered of record. Accordinply, where the 
district court of the state on the twenty-first 
of June announced its decision declaring that 
the election of directors of a mining company, 
then in office, was illegal and void, and that 
they should be removed from office, and on the 
same day its findings and decree carrying this 
decision into effect were prepared and dated, 
but were not filed with the clerk until June 
22: ITcM, That the decree did not take effect 
until thus filed; and that until then the ousted 
directors were officers de facto, capable of rati- 
fying the action of its president and secretary 
in overdrawing its bank account, and of or- 
dering a note of the company to be issued for 
the amount 

3. The fact that the directors, or some of 
them, were informed of the decision announced 
by the court when they passed the resolution 
ordering the note to be issued, does not impair 
the efficacy of the resolution as a ratification of 
the action of the president and secretary in 
making the overdraft. 

[See note at end of case.] 

[At law. Action by the Anglo-Californian 
Bank, Limited, against the Maboney Min- 
ing Company on a promissory note. Trial to 
Ihe court Judgment for plaintiflf. The de- 
fendant afterwards appealed to the supreme 
coiurt, and the judgment was aftirmod. Ma- 
houey Mln. Co. v. Anglo-Californlan Bank, 
104 U. S. 192.] 

The facts appear in the opinion of the 
court 

Wra. H. Sharp, for plaintiff. 
Wni. M. Stewart, for defendant 

FIELD, Circuit Justice. The plaintiff Is a 
corporation created under the laws of Great 
Britain. The defendant Is a corporation 
formed under the laws of California. This 
action is brought to recover the sum of six 
thousand three hundred flfty-one dollars and 
seventy-two cents, alleged to be due from the 
defendant to the plaintiff, with interest from 
.Tune 21. 1877. It was commenced in a district 
court of the state, and, on petition of the de- 
fendant, was removed to the circuit court 

'[Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

=[Affirmed by supreme court in Mahoney Min. 
Co. V. Anglo-Califomian Bank, lOi U. S. 192. 



of the United States, The complaint con- 
tains two counts, one for moneys loaned 
the defendant and moneys expended for its 
use; the other for an amoimt due upon a 
promissory note of the defendant for seven 
thousand five hundred dollars, bearing date 
the twenty-first of Juue, 1877, passable in 
gold coin one day after date, with interest at 
the rate of one and one half per cent a 
month tmtil paid. 

It appears in evidence that from the orig- 
inal organijsation of the Mahoney Mining 
Company, up to the twenty-second of Jime, 
1877, the Anglo-Califomian Bank acted as 
its treasurer. Its moneys were from time 
to time deposited with the bank, and drawn 
out on checks of the company signed by its 
president and secretary. The account taken 
from the books of the bank, the correctness 
of which is not disputed, shows a series of 
deposits made by the company from Janu- 
ary 8, 1874, to June 5, 1877, inclusive, and 
a series of its checks paid by the bank from 
January 19, 1874, to June 27, 1877, inclu- 
sive. Upon this account a balance appears 
to be due the plaintiff at this latter date, aft- 
er proper allowances of interest, amounting 
to the sum demanded In this suit Of this 
sum only thirty-two dollars and thurteen 
cents were paid after the removal of the 
directors, as hereafter mentioned. 

On the twenty-first of June, 1877, at a 
special meeting of the directors of the min- 
ing company, held in the afternoon of that 
day, its president informed them that the 
account of the company at the bank was 
overdrawn to the amount of six thousand 
three himdred and nineteen dollars and fif- 
ty-nine cents, and that the managers of the 
bank required either the money, or a note 
of the company. A resolution was thereup- 
on adopted authorizing the president and 
secretary to execute the note In suit It 
was made for the sum of seven tJiousand 
five hundred dollars, to cover not merely the 
amount overdrawn, but other anticipated 
advances. It Is admitted by the counsel of 
the plaintiff that the note can be enforced 
only for the amount then due, with subse- 
quent interest to date, and he asks a recov- 
ery thereon only to that extent 

The liability of the defendant for the 
amount overdrawn is denied on the groimd 
that Its president and secretary were not em- 
powered to overdraw its account with the 
hank, and thus incur a debt for the com- 
pany without special authorization of its 
directors; and that the y.ttcmpted ratifica- 
tion of their action in this respect by the 
passage of the resohition on the twenty-tirst 
of June, 1877, and the execution of the note 
in suit, was ineffectual for any purpose, on 
the alleged ground that the directors had 
been at that time by judicial decree re- 
moved from ofiice. 

It may be true, as contended by counsel, 
that the president and secretary of the de- 
fendant were not empowered to overdraw 
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Its account, and that without special author- 
ity of its directors they could not in this 
way Impose a liability upon the company. 
We do not deem it important to question the 
correctness of the position; we are in- 
clined to the opinion that it is sound. The 
company will, however, be held liable for 
the amount, if the acts of its president and 
secretary in this respect were subsequently 
ratified by its directors. Such ratification 
might have been made directly by a resolu- 
tion in terms approving of their action, or it 
might have been made indirectly by order- 
ing the payment of the overdraft, or the 
issue of evidences of the liability of the 
company for the amount in the form of a 
note or bond. The latter mode was pur- 
sued; and it accomplished the purpose de- 
signed, if the directors who acted in pass- 
ing the resolution mentioned were then in 
office. That resolution was a clear recogni- 
tion and approval of the conduct of the pres- 
ident and secretary, if the directors were at 
the time capable of acting. The question, 
therefore, is whether they were then in 

office. ^ , , 

It appears that in a suit instituted In a 
district court of the state to remove the di- 
rectors, a decision was rendered on the 
twenty-first of June, 1877, at eleven o*clocli 
in the forenoon, declaring that the election 
of the directors then in office was illegal and 
void, and that a meeting called for an 
election of directors on a subsequent day was 
legal and valid; and that the findings and 
decree of the court carrying this decision 
into effect were prepared and dated the same 
day, but were not filed with the clerk and 
entered of record until the followhig day, 
:rJlne 22. The question, therefore, is: when 
did this decree operate to oust the directors 
from office? when, in other words, did it 
take effect? For until then the parties oust- 
ed were officers de facto, holding under color 
of an election, having charge of the affairs 
of the company, and capable of binding it 
in all matters legitimately devolving upon 
directors of the company. Baird v. Bank of 
Washington, 11 Serg. & R. 411; Delaware 
& H. Canal Co. t. Pennsylvania Coal Co., 
21 Pa. St 131. 

It seems to us dear that the decree did not 
take effect until It was regularly filed, or 
entered of record. Until it left the posses- 
sion of the judge of the court, he could 
change it In any and all particulars; he 
could add to it, or limit, or reverse it By 
the oral decision he had only announced his 
opinion; that opinion did not take the form 
of an authoritative decree until it had been 
filed with the clerk, and thus became a mat- 
ter of record. Until then it was not binding 
upon any one. The case was tried by the 
court without the intervention of a jury, and 
in such cases its findings must precede the 
entry of the decree, and the statute requires 
that they shall be filed with the clerk. Code 
Civil Proc, § G32. 
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The case cited by counsel from the su- 
preme court of yermont (Town of Hunting- 
ton V. Town of Charlotte, 15 Vt. 50) does 
not, in our judgment, militate against these 
views. The opinion of the court in that case 
had reference to the formal enrollment of 
the deci-ee, for It says that the decree was. for 
all the purposes intended, good when passed, 
that is, when reduced to form, and approved 
by the judge; and the question was, whether 
the omission of the clerk to formally spread 
it on the records prevented ii from tnking 
effect at the time when it was thus rendered. 
The court held that it did not; that the 
efficacy of the judgment did not depend upon 
the action of .a functionary who had nothing 
to do with its rendition, and who, by law, 
was vested with no power or authority but 
the mere ministerial duty of enrolling it. We 
see nothing to question in this decision, but 
It has no application to the case at bar. 
Here there was nothing with reference to 
which the clerk could act at all until the 
findings and decree were filed by the district 
judge. Until then there was no legal form 
given to the decision of the court The find- 
ings prepared required, under the statute, 
the signature of the judge, and their previous 
filing was essential to tiie entry of any judg- 
ment. The derk could not add the signature 
of that officer, even If he could have drawn 
up hi form the condusions which the court 
had announced. See Whitney v. Belden, 4 
Paige, 140; and 2 Daniell, Ch. Pr. 1217. 

The fact that the directors, or some of 
them, were informed of the decision an- 
nounced by the judge of the district court, 
when the resolution was passed, does not 
change the efficacy of the resolution as a 
ratification of the action of the president and 
secretary in making the overdraft. They knew 
that the decision was not necessarily final; 
that it might possibly be changed upon peti- 
tion of counsel, or upon the judge's own 
motion. They knew at least that a decision 
announced was not a decree entered, and 
they were not required to govern their ac- 
tion as though the one was equally opera- 
tive as the other upon their position and 
rights as directors. 

It is also contended by counsel of the de- 
fendant, that the resolution was ineffectual as 
a ratification, on the alleged ground that It 
was passed while an order, made in another 
suit by a state court, was in force restrain- 
ing the parties from acting as directors. 
That case was subsequently abandoned; and 
It is stated by counsel of the plaintiff here, 
that the order was at the time discharged. 
But assuming that it was not discharged 
when the resolution was passed, we do not 
see how it can be held to have affected the 
plaintiff, not a party to the suit The parties 
disobeying the order may have been proceed- 
ed against as for a contempt In the state 
court but the order could not impair the 
efficacy of their action with a third party. 
Upon a careful consideration of the whole 
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case, we hnve come to the conclusion that 
the plaintiff is entitled to recover against 
the defendant npon the note for the amount 
of llic overdraft, as shown by the account, 
and expressed in the resolution of the twen- 
ty-first of June, 1877, namely, the sum of six 
thousand three hundred and nineteen dollars 
and fifty-nine cents, with interest at the 
rate specified. Findings will be filed to that 
effect, and judgment entered thereon. 

[NOTE. The judgment in this case was af- 
firmed by the supreme court. Mahoney Min. 
Co. V. AnKlo-CiiIifornia Bauli, 104 U. S. 192. 
Toucliing upon the liability of the mining com- 
pany for the amount of any overdraft checks 
«f its president aud secretary, Mr. Justice Har- 
lan, speaking for the court, said that the mining 
company had power, under its charter, to bor- 
row money "for use in its corporate business, 
and since an inflebtetlness thus created would, 
in the usual course of liusiness, be evidenced by 
the checks of its president and secretary, the 
prc.suni])rion should be indulged, not only that 
those oflicers. in making an overdraft, did not 
oxcoed their authority, but that the moneys thus 
obtained were paid over to or received by the 
compauy. ♦ * ♦ That presumption, if not, 
under tlie special circumstances of this case, 
conclusive, mifjht have been overthrown by af- 
firmative proof of want of authority, express 
or implied. * * * There is, however, no such 
proof in this case. ♦ * * And the finding 
that 'no resolution or special authority of the 
defendant was shown authorizing its president 
or secretary, or either of them, to overdraw its 
account in bank.' fairly interpreted, means noth- 
ing more than that no proof was made, either 
way, on that point."] 



Case mo. 893. 

The ANGLO NOUMAN. 

[4 Sawy. 185.]' 

Districi Court, D. California. Feb. 8, 1877. 

Cauhiek oppASSExaEits— "Seen Danoers"— Con- 

TKinUTOItr NK0I.10BXCE. 

1. The carrier of passengers is bound to exact 
care in providing tlie proper means of approach- 
inj; Ins vessel, and of ascending; to or descend- 
ing from it. But this duty only arises where 
by contract or usajre he is required to be in 
readiness to receive his passengers. 

2. Where a passenger voluntarily encounters 
"a seen danger," and receives an injury in con- 
sequence of his own carelessness or awkward- 
ness: Held, that he is guilty of contributory 
negligence, and cannot recover. 

In admiralty. 

C. T. Botts and D. T. SuUivan, for Ubel- 
lants. 

C. Temple Emmet, lor claimant 

HOFFMAN, District Judge. I have care- 
fully perused the voluminous depositions tak- 
en in this case, and the elaborate briefs of 
the advocates. 

I see no reason to modify the opinion in- 
timated at the hearing, to the effect that the 
gangway. In passing over which the acci- 
dent occturred, was not such a means of get- 
ting on board his vessel as the carrier was 



'[Reported by L. S. B. Sawyer, Esq., and here 
reprmted by permission.] 
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bound to provide. His contract and his 
duty as a carrier exacted the exercise of 
the utmost diligence and tlie employment 
of every means in his power to insure the 
safety of the passengers. The duty of a 
carrier of passengers requires him to exer- 
cise this diligence, not only in regard to the 
constiTiction of his vehicle and its manage- 
ment after the passenger has come on board, 
but also in providing proper means of ap- 
proaching it, and of ascending to and de- 
scending from it 

Thus, when a steamer took on board pas- 
sengers from a hulk which the latter were 
obliged to cross to get on board, the carrier 
Avas held liable for injuries sustained by a 
passenger by falling down a hatchway neg- 
ligently left uncovered. 

If, then, the libellant In this case had re- 
paired at the usual or appointed hour to the 
customary place of embarkation, and find- 
ing no other means of getting on board 
had, with due care, attempted to use the 
gangway constructed as described in this 
case, and had been injured in the attempt, 
I should have little doubt that the carrier 
would have been liable. It was not so ob- 
viously unsafe and dangerous as to Indicate 
fool-hardiness on the libellanfs part in at- 
tempting to use It rather than lose his 
passage. Any person of ordinary caution 
and prudence would probably have made a 
similar attempt. It had frequently been 
used on previous occasions by visitors to 
the ship, and twice by the libellant himself 
and his wife. 

But the question In the case Is, had the 
libellant the right under the circumstances, 
to demand and expect that the carrier should 
be prepared to receive him as a passenger, 
and make that careful provision for his safe^ 
ty which the law exacts of him when he 
has entered upon the performance of his 
contract? The vessel lay at a wharf at the 
upper end of Darling harbor, above Darling 
harbor bridge, through which she passed by 
a draw-bridge. This wharf belonged to a 
railroad company, and was used exclusively 
in its business. The Anglo Norman was the 
first vessel of her size which had ever lain 
at the wharf; she was under charter, and 
had gone there to receive her cargo. The 
wharf was, as one of libellant's witnesses 
remarks, In "an out of the way place." It 
was approached by means of the railroad 
track which ran along it, and it could only 
be reached by climbing up some four feet 
and using the apertmres between the tim- 
bers of which the wharf was constructed 
as steps. The testimony is clear that except 
In case of steamers and coasters having their 
own whar^-es, sea-going vessels almost inva- 
riably received their passengers after they 
hauled Into the bay opposite the town, the 
passengers being conveyed to them In wher- 
ries, or. If numerous, in a tug. It is urged 
that the lib^ant had no knowledge of this, 
usage. But it was his business to ascertain 



ANGUS, (DEAN v.) 

when and how, accordins to the custom of 
the place, passengers were to go on board 
YhQ vessel. 

It appears to me that, under these circum- 
stances, the lihellant had no right to expect 
that the carrier should make the same pro- 
vision for his safe ingress to the vessel us 
if the wharf had been in the usual place 
from which passengers were received on 
board, and the gangway the only means of 
getting on hoard furnished or contemplat- 
ed by the carrier. I do not mean to assert 
that the libellant is to be regarded as a 



trespasser. He is to be regarded rather as 
a visitor, but not as entitled at tliat time to 
exact of the carrier the performance of his 
contract with that extraordinary diligence 
which the stringent rules of law require the 
carrier of passengers to exercise. 

Undoubtedly, if the gangway had con- 
tained some secret defect, if the planks had 
been rotten or insecurely fastened, so as to 
create an unknown and unsuspected danger, 
the carrier would have been responsible. 
But It was exactly what it purported to be. 
The danger, if any, of using it with due cir- 
cumspection, was apparent. That that dan- 
ger was not great is shown by the fact that 
it was used on several previous occasions by 
the libellant and other visitors to the ship. 

It would seem that if the accident had oc- 
curred to the libellant on any of his previous 
visits, he would have had the same right to 
recover as he now contends for. which would 
be in effect to declare that at all times after 
the passengers Ixad engaged their passage, 
the ship was bound to furnish and maintain 
the same commodious and perfectly safe 
means of getting on board that she would be 
bound to provide after she had announced 
her readiness to receive the passengers, and 
to enter upon the performance of her con- 
tract, or after she was In such a position as, 
by the usage of the port, it would become her 
duty to receive them. 

But if this view be erroneous, and if it be 
admitted that the ship was guilty of some 
negligence. It seems clear, under the autlior- 
Ities, that the libellant was guilty of contrib- 
utory negligence. His negligence consisted 
either in attempting to use the gangway at 
all. If it was as unsafe as he now contends, 
or else in his manner of using it. It has al- 
ready been observed that the insuflaciency of 
the gangway, if it was insufficient, was ap- 
parent. That insufficiency consisted in its 
narrowness and the absence of rails. 

The libellant. therefore, voluntarily encoun- 
tered a "seen danger." The case seems close- 
ly analogous to that of the miner who per- 
sisted in working after being apprised that 
the supports of the mine were Insecure, or 
to the numerous cases where passengers have 
attempted to alight from railroad cars when 
In motion. In some of these cases, the hi- 
jured party has been held guilty of contrib- 
utory negligence, notwithstanding that the 
can-ier was in fault In not stopping, or in 
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nmning by the station. In tliis case, the 
libellant was under no necessity of using the 
gangAvay. He could have waited and come 
on board the ship as the other passengers 
did, after she had come round to the bay op- 
posite the town, or he could have demanded 
that other means of coming on board should 
be provided. There is some evidence tend- 
ing to show that he was informed that the 
vessel was not ready to receive him. This 
he denies. It is apparent from all the cir- 
cumstances that the master did not then ex- 
pect passengers to come on board, or consider 
himself bound to provide for their reception. 
It would seem clear, from the libeUant's 
own testimony, that he attempted to use the 
gangway "in a careless, awkward manner." 
He ascended it nearly abreast of his wife, 
as he says, holding her arm, or as some of 
the witnesses assert, arm in arm. The chief 
danger lay in its narrowness. If he used it 
at all, he was bound to use it In a prudent 
and cautious manner, and with such circum- 
spection as its obvious condition required. 
Some of the witnesses testify that he ad- 
mitted after the accident that it occm-red by 
his own fault. That he was talking and 
laughing with his wife, and holding on to 
her arm, and through his own inattention he 
stumbled or lost his balance. 

The libellant denies having made these ad- 
missions, but I think it clearly appears from 
all the circumstances of the case that he was 
awkward or careless in the mode of trav- 
ersing the gangway. On any other supposi- 
tion it is difficult to account for the acci- 
dent. It had been frequently used by him- 
self, and others, on previous occasions, and 
seems to have been broad enough for safety, 
if the requisite care had been observed. 

I have little doubt that, under the evi- 
dence, a jury would find the libellant guilty 
of contributory negligence, if this he so, he 

cannot recover, ,, * , 

The damages that in any case I should feel 
justified In awarding would not be consid- 
erable I cannot ascribe the subsequent mis- 
carriage of the libellant's wife, more than 
two months afterward, to this accident In 
a married life of less than two years, she 
had already experienced two miscarriages, 
and the length of time that intervened be- 
tween the accident and its supposed effect 
render it highly improbable, if not absolutely 
impossible, that the latter could have been 
caused by the former. An award of dam- 
ages founded on such an hypothesis would 
rest upon a conjecture of a possibility rather 
than upon proofs of a fact. 
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ANILIN V. COCHRANE. 

[See Badische Anilin and Soda Fabrik v. Coch- 
rane, Case No. 719.] 



ANILIN T. CUMMINS. 

[See Badische Anilin and Soda Fabrik v. Cum- 
mins, Case No. 720.] 



ANILIN V. HAAULTON MANUF'G CO. 

[See Badische Anilin and Soda Fabrik v. Ham- 
ilton Manufg Co., Case No. 72L] 



ANILIN V. HIGGIN. 

[See Badische Anilin and Soda Fabrik v. Hig- 
gina, Case No. 722.] 



Case No. 394. 

In re ANKEI^LL. 

[19 N. B. R. 268.] 

District Court, D. New Jersey. July 25, 1879. 

BANKRurrcT — Conditions of Dijcharob — Proper 
Books of Account. 

[A merchant miller whose business aver- 
aged ?60,0tX) a year ruunins through several 
years, who kept no other books than one show- 
ing his aggregate monthly payments for grain 
in one column and his sales in another, with 
nothing to show what sums were expended in 
carrying on his business and supporting his 
family, is not entitled to a discharge in bank- 
ruptcy, under Rev. St. § 5110, requiring a mer- 
chant or tradesman to keep "proper books of 
account" as a condition precedent to such dis- 
charge.] 

In bankruptcy. 

Specifications against discbarge. 

C. T. Glen, for opposing creditor. 
Jos. Conlt, for bankrupt. 

NIXON, District Judge. The opposing 
credltora have filed fourteen specifications 
against the discharge of the bankrupt, sev- 
eral of Tvhich, if sustained, very seriously 
affect his moral character. It is not my in- 
tention to examine them seriatim, but It is 
due to the banlcrupt to state that I have read 
the voluminous testimony with care, and 
"Whilst It is clear that he has done and said 
many things that cannot be approved, I am 
iiot convinced by the evidence that they have 
been done or said with a fraudulent Intent 
Section 5110 of the Revised Statutes enume- 
rates the various grounds for which, under 
the bankrupt act, the court will refuse a 
discharge. It states tmder the seventh sub- 
division that no discharge shall be granted, 
or if granted shall be valid, "If the bank- 
rupt, being a merchant or tradesman, has 
not at all times, after March 2, 1867, kept 
proper books of account" The fourteenth 
specification against the discharge alleges, 
in substance, tiiat proper books of account 



have not been kept in the present case. 
This, is :i question of fact not one of fraud- 
ulent Intent, and each case must be largely 
determined by its circumstances; what 
might be deemed proper books of accoimt in 
one business, might l)o fairly considered fa- 
tally defective In another. 

It is reckoned an important provision of 
the law, having in view a three-fold object: 
fl) to enable the debtor himself to ascertain 
at any time, by an examination of his finan- 
cial creditors; (2) to have such a complete 
record of all his business transactions, that 
his creditors upon his call may be able to de- 
termine his ability to meet his engagements 
and undertakings; and (3) in case of bank- 
ruptcy, to assist the assignee in the admin- 
istration of the estate, enabling him to trace 
out the dealings of the debtor, the causes of 
his failure and the honesty of his acts. The 
business of tlie bankrupt brings him within 
the definition of a trade.««man. He was a 
merchant miller, pm-chasing grain and grind- 
ing it into flour and feed and retailing the 
manufactured articles from a store. The 
amount of his business averaged .about sixty 
thousand dollars a year, running through 
several years. His book-keeping was pecu- 
liar and to the last degree unsatisfactory. 
He kept no cash-book or statement of cash 
receipts and disbm-sements. He had in his 
ledger an account with "merchandise," 
showing in one column his aggregate month- 
ly payments for grain, and in another an 
aggregate monthly account of his sales. The 
difference between these columns he called 
profits. But his books do not show what 
moneys wore expended by him In carrying 
on the business, nor what sums were taken 
out for his household and family expenses. 
It is quite clear that they did not reveal to 
him— and much less to others— the actual 
condition of his affairs; thr.t he had no idea 
of his Insolvency imtil about the time that 
he stopped payment, although he was not 
then able to p:iy to his creditors more than ten 
cents on the dollar. Books thus kept do not 
answer the requirements of the law. A 
cash-book, although important in exhibiting 
the nature and character of the receipts and 
disbursements of the business, is not indis- 
pensable, provided a cash account appears la 
the books, showing all the transactions. 

Judge Blatchford recently held in Re Han- 
nahs, [Case No. 6,032,] that in the absence 
of a cash-book. It must be clearly shown by 
the bankrupt that the entries, which woiild 
there appear, appear elsewhere in his books 
as entries of cash, and that the state of his 
cash receipts and payments can be ascer- 
tained by the books he did keep. The 
bankrupt's books fail to supply the deficien- 
cy here, and without looking at any other 
specifications or expressing any opinion in 
regard to them, the discharge must be re- 
fused. 
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Case No. 395. 

In re ANKRIM. 

[3 McLean, 285.]' 

CircBit Court, D. Michigan. Oct. Term, 1843. 

CONSTITUTJOKAL LaW — EX PoST PaCTO LAWS — 

Fractional Part of a Dat— Bankruptcy. 

1. A petition under the bankrupt law, filed 
on the 3d March, 1843, the day the law was 
repealed, is within the saving of that act. 

[Cited with approval in Salmon v. Burgess, 
Case No. 12.262.] 

[2. See The Ann, Case Ko. 397, as to the 
time an act takes effect.] 

[See note at end of case.] 

3. Formerly acts of parliament were held to 
take effect from the commencement of the ses- 
sion. 

4. And by this relation penalties amounting 
to forfeiture of life were incurred. This was 
afterwards remedied by statute. 

5. The act repealing the general bankrupt 
law, paved all case.-? commenced before the 
passage of the repealing act. 

[Cited in American Wood-Paper Co. v. Glen's 

Falls Paper Co., Case No. 321a; Ke 

M'Kenna, 9 Fed. 29.] 

6 If by a fiction of law this act can be 

made to relate to any time before the actual 

passage of it it is liable to the same objection 

as the English former rule. ^ 

[Cited in American Wood-Paper Co. v. Glen s 

Falls Paper Co., Case No. 321a.J 
[See ijote to The Ann, Case No. 397.] 

7. The maxim that the fraction of a day 
is not recognized in law, cannot be made to 
operate cruelly and unjustly. 

[Cited in Tho American Wood-Paper Co v 
Glen's Falls Paper Co., Case No. 62\a, 
with approval in Salmon v. Burgess, Id. 
12,2G2.] 

[See note to The Ann, Case No. 39(.] 

8. A liberal construction may be given to the 
repealing act, in favor of the remedial pro- 
<;eetlings under the general bankrupt law. 

(Cited with appioval in Salmon v. Burgess, 

Case No. 12,2(J2.] 
9 An application for a discharge in this case, 
is but the extension (»f the original proceedmg. 
[Cited in Re Brockway, 12 Fed. 71,1 

In bankruptcy. 

Barstow, for plaintiff. 
Joy, lor defendant 

Opinion of the Court. 

At the suit of his creditors, the petitioner 
having been declared a bankrupt, filed a pe- 
tition for his discharge on the 3d March, 
1843, and the only question in the case is, 
•whether it was filed in time. This question 
lias been certified to this court, under the 
bankrupt act, from the district court The 
act repealing the general bankrupt law, was 
passed the 3d March, 1843, ana provided 
that "(the repeal,)" "shall not affect any case 
■or proceeding in bankruptcy, commenced 
before the passage of that act." In Mat- 
thews V. Zane, 7 Wheat. [20 TJ. S.] 164, the 
■court say, "the known rule being, that the 

* [Reported by Hon, Jchn McLean, Curcuit 
Justice.] 
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statute, for the commencement of which no 
time is fixed, commences from its date." In 
England, it was long held that "every stat- 
ute begins to have effect, unless a time for 
its commencement is therein mentioned, from 
the first day of that session of parliament in 
which it is made." Baco. Abr. 636, Let. "C.;" 
and this was applied to criminal as well as 
civil cases. In the case of the King v. 
Thurston, 1 Lev. 01, by this relation, an act 
was made murder, which was not srt when 
the act was committed. And this i-ule of 
construction was sanctioned by the house 
of lords. Panter v. Attorney General, 6 
Brown, Pari.- Gas. 486. The monstrous in- 
justice of this was remedied by the statute 
of the 33 Geo. III. c. 13, which declared that 
statutes should have effect only from the 
time they received the royal assent. It is 
unaccountable that this construction should 
have been continued by the English courts 
down to the year 1772, Nothing could show 
more forcibly with what pertinacity enlight- 
ened judges adhere to an established con- 
struction of statutes. This is not objection- 
able, where no injustice is done to private 
rights by the construction. But where, as in 
the above case, the law was made to have 
a retrospective effect, even to the forfeiture 
of life, it is a reproach to the tribunals of 
justice. In our government, such a statute 
would be ex post facto, and in violation of 
the constitution of the United States. The 
injustice of this construction in regard to 
civil rights, is equally clear, except where 
the provision is of a remedial character. 
Chancellor Kent (1 Comm. 455) says, "a 
retroactive statute would partake in its char- 
acter of the mischiefs of an ex post facto 
law, as to all cases of crimes and penalties; 
and in every other case relating to contracts 
or property, it would be against every sound 
piiucipie." 

The rule of construction in this country, 
is that a statute takes effect, if not other- 
wise provided, on the day of its passage, 
including that day. Now this embraces the 
principle repudiated by the British staluie. 
And no better reason is given than that the 
fraction of a day cannot be recognized in 
law; and as the statute was passed on the 
3d of March, that day must necessarily be 
Included. 

That to notice the fraction of a day would 
be productive of inconvenience, is readily 
admitted. In most cases where no rights 
are impaired by the statute, there could be 
no ground of complaint; but suppose a legis- 
lature should make a certain act a capital 
offence, and the law should take effect on the 
day of its date, could an individual be pun- 
ished under it lor an act done on the same 
day, but before the statute was, in fact 
passed. If, in such a case an individual 
could be punished, it would be in virtue of a 
fiction of law; and there is no difference in 
principle, In a fiction that shall give the act 
a retroactive effect of half a day or half a 
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year. In the one case, as well as in the 
other, when the act complained of was done, 
It was innocent, but a statute, subsequently 
passed, makes it penal. And if punishment 
in the one case can be inflicted, it may be 
in the other. The only difference is in time, 
not in principle. 

A rule of construction which leads to such 
a result, cannot be a sound one. Like many 
technicalities which have grown out of judi- 
cial action, the fiction is sustained neither by 
justice nor reason. So far as relates to 
crime, the only reasonable and just rule of 
constiTictlon would be, that until after its 
promulgation the law cannot take effect. 
Any thing short of this might well be com- 
pared to the edicts of the Roman empex*or, 
who elevated them so high that the people 
could not read them. Indeed, our modern 
legislation would be more cruei," unjust, and 
revolting. By great effort, possibly, the 
edicts might have been read, but no human 
effort can read that which belongs to the 
future, and which depends upon contingen- 
cies. But after the law is passed, who can 
have notice of it until it shall be published. 
Itemedlal laws are not objectionable on this 
ground. They only remove a technical objec- 
tion, and give effect to a bona fide transac- 
tion, as was the intention of the parties. But 
to all other legislation affecting personal 
rights, the objection holds. In the case of 
Pugh V. Duke of Leeds, Cowp. 714, there 
was much discussion whether the words In 
a lease, "to commence from the day of the 
date," meant inclusive or exclusive of the 
day it bore date. Lord Mansfield, after a 
laborious discussion, overruled his former 
decisions, and came to the conclusion that 
the words might be construed to include 
or exclude the day of the date, as from the 
context might appear to have been the in- 
tention of the parties. In that case, as the 
validity of the lease depended upon its taking 
effect on the day of its date, and as the 
court presumed it was the intention of the 
parties to make a valid lease, they held that 
the lease took effect on the day it was dated. 
But prior to that decision the general view 
had been, that "from the day of the date," 
In an Instrument, excluded the day of the 
date. 

All who are acquainted with the history of 
legislative action in congress know that bills 
passed on the 3d of March, in what Is called 
the short session, are signed by the president 
late in the evening of that day, and are 
not published until some days afterwards. 
But the ropejilhig act in question provides, 
"that It shall not affect any case or pro- 
ceeding in bankruptcy commenced before the 
passage of that act" Now suppose by a 
fiction the repealing law would take effect 
so as to include that day; still the saving 
goes to the passage of the act, and not to 
the time it took effect. Where the computa- 
tion of time in a statute is to be from an act 
done, the first day should be excluded. Ex 



parte Dean, 2 Cow. GOri, GOG; Homan v. Lis- 
well, 6 Cow. C59. But this cannot be con- 
sidered an original application for the benefit 
of the act. The petitioner having been de- 
clared a bankrupt on the 3d of March, 1842, 
he applied for his discharge. This is a pro- 
ceeding depending upon the procedure of his 
creditors and inseparably connected with it 
In fact and in law, it must be considered as 
a continuation of the former proceeding. In 
this view no doubt can be entertained, as the 
petitioner was declared a bankrupt before 
the repeal of the bankrupt law. 

There is nothing In this application to pre- 
vent the court from giving a liberal construe- 
tion of the saving In the repealing act, with 
the view of carrying out the remedial pro- 
visions of the bankrupt law. Upon the 
whole, I think the petition for the discharge, 
filed the 3d of March, 1843, was within the 
statute, as the decree of bankruptcy against 
the petitioner. In the form presented, con- 
stitutes a part of those proceedings; and 
that, consequently, the district court has 
jurisdiction of the petition, and may act 
upon it as the law authorizes. This opinion 
may be certified to the district court. 

[NOTE. The supreme court of Vermont held 
that a petition filed March 3, 1843, was too 
late. In re Welman, 20 Vt. 653; In re Howes, 
21 Vt. 619. Contra, see The Ann, Case No. 
397.] 



Case No. 396. 

The ANN. 

[Blatchf. Prize Cas. 242.]^ 

District Court, S. D. New York. Oct., 1862. 

pRizK— Violation op Blockade. 

Vessel and cargo condemned for a viola- 
tion of the blockade. Spoliation of papers by 
the master. Part of the cargo contraband of 
war. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured by the United States 
naval forces stationed off Iklobile, Alabama, 
June 29, 1862, and were sent thence to this 
port for adjudication. A libel was filed 
against them July 17 thereafter, and. on the 
9th of September, the owners, British sub- 
jects, residents in England, Intervened, by 
their agent, and claimed the vessel and cargo 
as neutral property, contesting the legality 
of the seizure, and denying that Mobile was 
a blockaded port, or that they had lawful 
warning of such fact. On the hearing of the 
cause in court, counsel for the claimants 
appeared and contested the condemnation 
upon the law and facts of the case. 

The substance of the case, on the prepara-* 
tory proofs, is, that the vessel was fitted out 
in England, with a cargo consisting in part, 
of articles contraband of war, and that her 
destination was to ponts in the West Indies, 

^[Reported by Samuel Blatchford, Esq.] 
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and from the last one, Havana, to Mobile, 
and thence back to England. The war be- 
tween the United States and the rebel states, 
and the blockade of the southern ports, were 
well known in England when the vessel was 
fitted out and despatched. On her arrival 
at Havana it was reported that the blockade 
at New Orleans and Mobile had been raised 
by the United States. The report was not 
ci*edited on the vessel, and it was determin- 
ed to run her into Mobile. She attempted 
to make the entry secretly and covertly. 
When the blockading vessels lying off the 
port were discovered, the master destroyed 
his bills of lading, his private accounts, and 
the ship's entries. 

The vessel was run in past the blockading 
fleet and Fort Morgan, and was there attack- 
ed by the United States forces and captured. 
She was anchored, and was unlading, when 
she was first attacked, and worked herself 
further in the harbor, but, being unable to 
get out of the reach of the attacking force, 
was abandoned by the master, the super- 
cargo, and most of the crew, who went to 
Charleston. The master and two engineers 
embarked from Charleston for England in 
the steamer Memphis, and, on getting out of 
Charleston, that vessel also was captured 
and sent into this port These officers were 
examined as witnesses in this suit, in prepa- 
ratorio, on the arrival of the Memphis at 
New York. They made a clear and unre- 
served, disclosure of the facts above re- 
capitulated. 

The case is free from all ambiguity. The 
voyage undertaken in England was with full 
knowledge that Mobile was under blockade. 
The vessel was, notwithstanding, despatched 
with her cargo, of which a valuable part was 
conti'abaud of war, to convey it to the use of 
the enemy, and make her return directly to 
the owners In England. A decree of con- 
demnation and forfeiture of the vessel and 
cargo is ordered to be entered. 



within the provisions of the embargo act of 
22d December. 1S07, [2 Stat. 451,] c. 5. 

[See note at end of case.] 

3. Where no other time is fixed for the op- 
eration of a penal .statute, it takes effect from 
the time of its passajre; and iiinorance of the 
existence of such act forms no legal excuse tor 
a violation of it. 




Case No. 397, 

The ANN. 

[1 Gall. 62.]^ 

Circuit Court, D. Massachusetts. May Term, 

1812. 

INTERNATIONAI. LaW — JURISDICTION OVER TlDE 

Waters — Embargo Act— Constitutional Law 
—When Statutes Take Effect. 

1. Every nation has exclusive jurisdiction 
over the waters adjacent to its shores, to the 
distance of a cannon shot or marine league. 

[Cited in U. S. v. New Bedford Bridge, Case 

No. 15,867.] 
[See 1 Whart. Int. Lnw, § 32; Manchester 

V. Massachusetts, 139 U, S. 240, 11 Sup. 

Ct. 559.] 

2. A departure from any place within the 
jurisdictional limits of the United States, al- 
though such place be not within any port is 

»[Repcrted by John Gallison, Esq.] 



Chong Sam, 47 Fed. 883.] 
[See note at end of case.] 

[Appeal from the district com-t of the 
United States for the district of Massachu- 
setts.] 

In admuralty. The brigantine Ann was 
seized by the collector of the port of New- 
buryport, and libelled in the district court, for 
that said brig, on the 12th day of January, 
1808, departed from said port and from the 
limits and jurisdiction of the United States, 
and proceeded on a foreign voyage, to wit, 
to the island of Jamaica, in the West Indies, 
contrai-y to the act of the 9th of January, 
1808, c, 8, [2 Stat. 453.] It appeared that 
the Ann sailed from Alexandria, in the Dis- 
trict of Columbia, with a cargo of flour, 
on the £2d day of December, 1807, bound for 
Newburyport On the 31st of December, the 
brig arrived at Martha's Vineyard, where 
The captain and crew heard of the embargo. 
On the 12th of January, 1808, the brig ar- 
rived off the port of Newburyport, and 
anchored between two and throe miles from 
Newburyport bar, (which is the limit of the 
port of Newburyport,) and about the same 
distance from the neighboring land. A part 
of tlie crew were heie discharged, and a new 
crew [obtained] in their stead, and also a su- 
percargo came on board. After taking in 
some provisions, and stores, and water, the 
brig sailed on the 13th of January for Ja- 
maica, where she arrived in about 27 days, 
landed and sold her cargo, and returned to 
the United States with a cargo of rum; and 
was afterwards seized. It also appeared that 
[Isaac] Tonny, one of the claimants, had full 
notice of the transactions while the Ann lay 
off Newbm-yport, and assisted, or at least as- 
sented thereto. [Affirmed.] 
G. Blake, for the United States. 
S. Dexter, for claimant. 
[Before STORY, Circuit Justice, and DA- 
VIS, District Judge.] 

STORY, Circuit Justice. As the Ann ar- 
rived off Newburyport, and within three miles 
of the shore, it is dear that she was within 
the acknowledged Jurisdiction of the United 
States. All the writers upon public law agree 
that every nation has exclusive jurisdiction 
to the distance of a cannon shot, or marine 
league, over the waters adjacent to its shores, 
(Bynk. Qu. Pub. Juris. Gl; 1 Azuni, [Mar. 
La*w,] 204, § 15; Id. p. 185, § 4;) and this doc- 
trine has been recognized by the supreme 
court of the United States. [Church v. Hub- 
bart,] 2 Craneh, [G U. S.] 187, 231. Indeed 
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such -waters are considered as a part of the 
territory of the sovereign. It is said in behalf 
of the claimant, that the embargo was not 
■designed to operate upon vessels, unless they 
were wiiliiu the porta ot the United States. 
But the language of the act of 22d Decem- 
ber, ISO", c. 5, [2 Stat. 431] is, that an em- 
bargo be laid on all ships and vessels in the 
ports and places witliin the limits and ju- 
risdiction of the United States. Now the 
Ann was certainly in a place within the ju- 
risdiction of the United States, and I do not 
feel at liberty to narrow by construction the 
express words of the Legislature. 

A further objection has been taken to the 
allegations in the libel; but upon examina- 
tion I find, that though very irregularly 
made, there is a substantial statement of 
the offence within the 3d section of the act 
of 9th Jan. 1808. But the main objection 
urged in behalf of the claimants is of a 
more important character. The act, under 
which tiJL' brig is libelled, received the sig- 
natm-e of the president on the 9th of Jan. 
1808, [2 Stat 453,] and on that day became 
a law. But it is admitted, that it was 
not known at Newburyport on the day when 
the Ann sailed, and consequently that the 
claimants could not take notice of It Now 
it is contended, that though a statute takes 
effect from its passage, yet a reasonable 
time must be allowed for its promidgation, 
80 that the citizens may have notice of its 
existence, and that no person can be liable 
for an olTence committed against such act 
until such a time has elapsed, as will ena- 
ble him, with reasonable diligence, to as- 
certain its prohibitions, otherwise an inno- 
cent man might be punished for actions, 
which were innocent for aught he knew, or 
could by possibility have known, at the time 
of their being done. And It Is perfectly im- 
material, whether such punishment be in- 
flicted on his person or his property. In 
illustration of this doctrine, passages have 
been read from Blackstone's CSommentarles 
(Bl. Comm. 44, 46) on the elementary prin- 
ciples of natural and civil law, and also 
from tlie constitution of the United States, 
where It prohibits the enactment of any ex 
post facto laws. I was much pressed by the 
argument of the learned counsel on this 
point It would seem founded In the prin- 
ciples of good sense, and natural equity. 
And it is very certain, that the Ann was not 
by any law subject to forfeiture, (whatever 
might be the case as to the claimants In 
person) until the act of 9th Jan. 1808. The 
argument perhaps scarcely has its full 
weight when applied to the present case, 
because the claimants were acting manifest- 
ly in violation of the original act laying an 
embargo, and could not as to that act have 
any pretence to allege their own Ignorance. 
But this circumstance ought not perhaps to 
vary the legal result I will therefore con- 
sider the question, as though it stood open 
between parties perfectly innocent of any 
'ntended violation of law. At common law. 



all acts of parliament unless another period 
Is fixed, took eflPeet by relation, to the first 
day of the session: so that if an act had 
been brought in at the close of the session, 
and passed on the last day, which made an 
innocent act criminal, or even a capital of- 
fence, and if no day was fixed for the com- 
mencement of its operation, it had the same 
efficacy as if It had passed on the first day 
of the session; and all, who during a long 
session, had been doing an act which at the 
time was legal and inoffensive, were liable 
to suffer the punishment prescribed by the 
statute. To be sure, this doctrine seems flat- 
ly unjust; but as Christian says, (1 Bl. 
Comm. 70, note 4,) It is agreeable to ancient 
principles. iMvd Coke lays down the posi- 
tion in 4 Inst 25, and cites 33 Hen. 6, 17, 
which, upon examination, I find, fully sup- 
ports it The same doptrine is explicitly 
avowed in Brook's Abridgement, (Brook, 
rurliament, pi. S, 6; Relation pi. 43,) and 
even applied to an attaint; is ruled in 
Plowd. Comm. 79b, and recognized in sev- 
eral other reporters, ([Standen v. Universi- 
ty,] W. Jones. 22; [Henly v. Jones,] 1 Sid. 
310, and cases cited; [Latless v. Patten,] 4 
Term R. 6G0, note a;) was held by aU the 
judges of England in Panter v. Attorney 
n^neral, (0 Brown. Pari. Cas. 4SG;) and final- 
ly was declared too firmly fixed to admit of 
question in Latless v. Patten. 4 Term It GGO. 
The whole cun-ent of authoiitics therefore 
flows uniformly in one channel; and par- 
liament listening at length to the voice of 
reason, by Stat 33 Geo. III. c. 13, declared 
that the date of every statute should be 
endorsed on its receiving the royal assent 
and from that time only should It have 
effect G Bac. Abr. Gwlilim St (C.) 370. 

Since the adoption of the constitution of 
the United States, which prohibits the pass- 
ing of ex post facto laws. It seems to be con- 
sidered, that statutes take effect immediate- 
ly from the time of their date or passage, 
and not before; In the same manner as 
they now do in England. But we shall 
hardly find a case, In which the promulga- 
tion of them has been held necessary, to 
give them operation. So early as 39 Edw. 
Ill,, this precise objection was taken; and 
Sir Robert Thorpe, then chief justice, an- 
swered, "although proclamation be not made 
In the county, every one is bound to tike 
notice of that which is done in parliament; 
for as soon as the parliament hath conclud- 
ed any thing, the law intends that evei:>- 
person hath notice thereof, for the parlia- 
ment represents the body of the whole 
realm; and therefore It Is not requisite that 
any proclamation be made, seeing the stat- 
ute took effect before." 4 Inst 2G. The 
same point is recognized as law in Com. 
Big. "Parliament" c. 23, and Hale on Par- 
liament, 30, and in Bac. Abr. Stat A. It 
seems, therefore, a settled doctrine, that a 
statute takes effect from the time of its 
passage, and needs no promulgation to give 
It operation. Against principles thus sol- 
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emnly adjudged, I cannot find a single op- 
posing authority. I am aware of great diffi- 
culties in sustaining the reason of these prin- 
ciples; but sitting here, I am Taound to pro- 
nounce the law as I find it, though I can- 
not hut yield with reluctance to authorities, 
when they impose restraints on general equi- 
ty. Decree affirmed. 

[NOTE. Act Confr. Dec. 22, 1807. c. 5, (2 
Stat. 451.) was repealed by Act March 1, 1809, 
c. 24. § 19. (2 Stat. 533.) In Bursess v. Sal- 
mon. 97 U. S. 381, it was held that a law in- 
creasing the duty on tobacco, whu-h was ap- 
proved by the president in the afternoon, does 
not apply to tobacco on which the duty was paid 
under the former law on the forenoon of the 
same day. As to such tobacco, it is an ex post 
facto law. See In re Ankrim, Case No. 39o; 
American Wood-Paper Co. v. Glens I' alls Paper 
Co., Id. 321a.3 

ANN, The, (BELLi v.) 
[See Bell v. The Aniv Case No. 1,245.] ■ 



ANN. The. (UNITED STATES v.) 

[See United States v. The Ann, Case No. 14,- 

45G.: 



Case No. 398. 

The ANNA. 



[6 Ben. 106? 

District Court. E. D. New York. July, 1872.» 

Salvage — Derelict— Appoktionmext of SAii- 

VAGE— Special Agkeement of Master. 

1. The brig A. came into collision with an- 
other vessel, about 50 miles from Sandy Hook, 
at night, in a thick fog, when it was blowing 
hard. She received injuries, which led her mas- 
ter and crew to think she was about to sink, 
and they left her and got on board the other 
vessel. The nest morning, about ( A. M., the 
fog cleared off, and the master of the A. saw 
her about eleven miles off, but made no effert 
to return to her. The bark W. S., bound to 
New York, came to the A., and put on board 
of her a mate and one man. who got sail on her, 
and proceeded towards New York, taking a 
pilot about 10 A. M., and a tug about 11 A. M., 
which for the agreed sum of $600, towed the 
A to New York, reaching the dock about 9 
P M. The A. was worth $3,500, her freiglit 
nmounted to $1,500, and her cargo was worth 
$25,580, making in all $30,589. The master of 
the W. S. was sailing her under an agreement 
with her owners, to make this voyage on shares, 
he to navisate her, victual and man her, and 
nay half her port charces, and to receive half 
the earnings: Held, That, whether this was 
strietlv a case of derelict or not, it was the 
case of a vessel abandoned at sea, where no evi- 
dence was given of an intention on the part of 
hi'r master to return to her, and the awards, 
which have been given in cases of derelict, 
miKht well be looked to, as affording some 
guide to the judgment. 

2 That $6,000 was a proper sum to be award- 
ed as salvape, from which should be deducted 
the $000 paid to the tug by the claimants. 
[Cited in The S. A. Iludolph. 39 Fed. 333: 
The Scow, 40 Fod. 408.] 

'[Reported by Bobert D. Benedict, Esq., and 
here reprinted by permission.] 

^[Affirmed by the circuit court in The Anna, 
Case No. 401.] 



3. That the master, by reason of the a^ree- 
mont between him and the owners, should re- 
ceive $500 more than otherwise would have- 
been his share, and that the award be appor- 
tioned as follows: 

To the master of the W. S ^?'51c? 

« " owners " " " " l.§^ 

" " mate " " " " ^00 

" " seaman who went with him. . 200 
" " 3 " " staid on the W. 

S., in proportion to their wages . . 300 
[Cited in The S. A. Rudolph, 39 Fed. 333.] 

[In admiralty. Libel by the owners of the 
bark Wylie Smith to recover salvage of the 
brig Anna and her cargo. Decree for libol- 
lant. Affirmed, under title of The Anna, 
Case No. 401.] 

Gk)odrich & Wheeler, and W. B. Darling, 
for libellants. 

Scudder & Carter, for claimants. 



BENEDICT, District Judge. This Is an ac- 
tion on behalf of the master and owners and 
crew of the bark Wylie Smith, to recover 
salvage of the brig Anna, and her cargo. 

It appears that on the night of the 9th of 
April, 1872, the brig Anna came into colli- 
sion with the bark Narragansett, off the 
Woodlands, in a thick fog and blowing hard. 
The master of the Anna, who was her own- 
er, says the collision was a violent one, and 
shook her from stem to stern, and the blow 
was so violent that she" leaked all over her 
house and deck. On the supposition that 
she would sink forthwith, all hands on board 
of her at once abandoned her and 
made for the bark, which they reached in 
safety. The wind had been blowing hard for 
about three hours before the collision, and 
continued to blow during the night with a 
heavy sea on. About foinr o'clock A. M. the 
wind went to the westward and moderated. 
The fog cleared off at about 7 A. M., when 
the Anna was discovered in sight of the Nar- 
ragansett, about eleven miles off. The evi- 
dence fails to show that the owner of the 
Anna had any intention or desire to return 
to his vessel. No attempt was made to do 
so. About the same hour the Wylie Smith 
discovered the Anna abandoned; and, pro- 
ceeding to her, placed on board of her a mate 
and a man. who undertook to get her into 
New York. The bulwarks were found broken 
on the starboard side from the main rigging 
forward, the jib boom broken and hanging 
across her bow, and the bowsprit split, and 
fourteen inches of water in her. She was not 
seriously injured, and could without difficul- 
ty sail to New York if properly manned. She 
was then about thirty miles southeast of 
the Highlands, with no land in sight but sev- 
eral vessels to be seen a long distance off at 
sea. The mate of the Wylie Smith got sail 
upon the brig, and proceeded towards New 
York, with the wind southwest but hauling 
to the westward, the Wylie Smith herself 
having proceeded on her voyage to New 
York. About 10 A. M. a pilot boarded the 
Anna, and about 11 A. M. a tug, cruising 
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for business, approached, -with whom a bar- 
gain was made by the salvors to tow them 
to New York for six hundred dollars. 

They reached the dock in Kew York about 
9 o'clock P. M. Tlie value of the bris was 
$3,500, the freight amounted to about $1,500, 
and the cargo is valued at 825,589. 

It Is necessary only to allude here to the 
considerations which govern in awarding sal- 
vage. The amount is to be determined upon 
the consideration of all the circumstances, 
having reference not only to the labor and 
risk on the part of the salvors, and the ad- 
vantage to the owuei-s of the property saved, 
but also to the interests of commerce. In 
cases of derelict, one reason for a liberal 
award is stated to be that the property hav- 
ing been abandoned as lost, it does not lie 
In the mouth of its owner to complain of the 
reward paid to strangers, who return his 
property to him. And this consideration has 
been adverted to as having equal force 
whether the vessel abandoned is in a sound 
or wrecked condition. The rule of the ordi- 
nance was applied to a sound vessel aban- 
doned when pursued by pirates, and subse- 
quently found derelict The Saint Jean 
Baptiste, 2 Ghroud & C. 375. 

Another consideration of force in this case 
arises out of that public interest, the pro- 
tection of which lies at the foundation of the 
law of salvage. This brig was abandoned 
In near proximity to the entrance of a great 
sea-port, and in the track of vessels of every 
description inward and outward bound. Be- 
ing left floating, with some sails still up, and 
with no one on board to set her lights, to 
keep her on her course, or to answer or give 
hails, she was a very dangerous thing. The 
presence of such an object in this locality 
at any time, if known, would jusUy cause 
alarm, and might well occasion great loss 
of life as weU as of property. For the tak- 
ing in charge and saving of a wreck So sit- 
uated, the reward should be such as to in- 
sure at all times the rendering of any amount 
of labor, the incurring of any risk and tlie 
deviation by any vessel from any voyage in 
order to supply the wreck with a crew, and 
make her presence safe. 

If, In this case, one of the ocean bound 
steamers had faUen In with the Anna, and 
turned about to tow her to a place of safety 
I should not have hesitated to award liberal 
compensation for the detention, expense, and 
importance of such services, without much 
reference to the amount of the property ab- 
sorbed thereby. But these claimants were 
so fortimate as to have this service (which 
some vessel must have rendered, If theh- 
property was ever to be restored) performed 
by a sailing vessel which was not requhred to 
deviate fi-om her course, or to lose any con- 
siderable amount of time; and which, while 
she parted with her chief mate and a man, 
thereby Increasing her own risk, did not sus- 
tain any loss. It Is therefore possible to 
give her a liberal reward without absorbing 
iFED.CAS. — 59 
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the half or one-third part even of the prop- 
erty saved. 

But it has been contended that this is a case 
of derelict, and in such cases one-third Is al- 
ways to be given. The law is otherwise. 
Post V. Jones, 19 How. [60 U. S.] IGl. 
Whether therefore this be a case of strict 
derelict or not is of no importance; it is cer- 
tainly the case of a salvage of a vessel aban- 
doned at sea, where no evidence is produced 
of an intention on the part of her master to 
return to her. The awards which are made- 
In the cases held strictly derelict, may there- 
fore well be looked to as affording some 
guide to the Judgment In this case. 

According to the fixed regulations govern- 
ing maritime courts, in many parts of the* 
continent, salvage never exceeds one-third of 
the value saved, with the exception that it 
may be Increased to one-half, when the sal- 
vage is accomplished with unusual exertions, 
and the value of the property is small. Ger- 
man Mercantile Law, 748. In France the 
Code de Commerce Is silent upon the sub- 
ject, and the Ordinance of 1681 still governs 
and furnishes the rule there applied, accord- 
to which, following the Roman law, one- 
third Is awarded whenever property Is found 
abandoned In open sea, or has been raised 
from its bottom. The Rhodian law distin- 
guished between these two cases, giving one- 
fifth when the property was found aban- 
doned but floating, and when property was 
raised from the bottom one-half to one-thtd, 
according to the depth of the water, thus 
recognizing that In cases of derelict, as well 
as others, the amount of labor expended 
should be taken into account. In modern 
cases the amount varies. In the great ma- 
jority of instances the award approaches 
nearly to one-third. In a late case of a der- 
elict saved without much labor, time, or 
risk, two-fifths were given where the value 
was small. Georgiana, [Case No. 5,355.] 

In the case of The Viscega, Shipp. Gaz. 
April 30, 1859, where a derelict, valued at 
£1,450, was conducted into a harbor hy a 
steamboat and a lifeboat with seven men, 
with little labor or loss of tune and no dan- 
ger, the award was £500. 

In the case of The Majestas, Shipp. Gaz. 
March 31, 1858, a derelict, found five or six 
miles from the harbor, and conducted in with 
no difiiculty by a tug hi one day, on a value 
of £16,000, £2,000, or oneelghth, was given 
to the salvors. 

In the light of these rules, and In view of 
the considerations above adverted to, I con- 
sider that the sum of ?6,000 should be award- 
ed as the salvage in this case. 

From this sum must be deducted $600, the 
amount of the tug's bill settled by the claim- 
ants. 

The next question In the case arises be- 
tween the owners of the Wylie Smith and 
her master, respecting the apportionment of 
the award between them, in view of the fact 
that the master was not sailing on monthly 
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wages, but had an agreement witli the own- 
ers to make this voyage on sharesr-he to 
navigate the vessel, victual and man her, 
and pay half the port charges, and to re- 
ceive half the earnings. As to this agree- 
ment, it is to he noted that the master was 
not made owner pro hac vice. His agreement 
was only for a single voyage, for which the 
vessel had a charter. His position was more 
nearly that of a master receiving a definite 
sum, i. e., half the charter money, for navi- 
gating and victualing and manning the ves- 
sel durhig the voyage, than of an owner. It 
is clear, therefore, that the owners of the 
Wylie Smith, whose vessel was used and put 
at risk, are entitied to share in the salvage. 
But it is equaUy dear that part of the or- 
dinary risk of the owners was, by the agree- 
ment between them and the master, shifted 
to the master. In case of disaster arising 
from the absence of the mate and seaman, 
the master would have lost, not only his 
services for the voyage, but also his advan- 
ces for the crew, provisions, and port char- 
ges Without undertaking to determine the 
exact divisions of risk which arose from this 
agreement, it will be just, because of it, to 
give master $500 more than would otherwise 
have been his share. 

The owners will, therefore, receive §1,S00, 
the master, $2,300; the mate, who navigated 
the Anna, $800; the seaman who went with 
him $200; the remaining $300 to be divided 
among the three other men, hi proportion to 
their wages. 



Case "No. 399. 

Tlie ANNA 
[G Ben. 340.]* 
District Court, S. D. New York. Feb., 1873. 
Collision is Hudson Riveu— Vessei, at Axcsok. 
A schooner, lying at anchor off Caldwell's 
in the Hudson river, was simk by a coll sion 
with a tow, which passed her in the night. 
Her owners filed a libel against two steuiu- 
boats, which, fastened alongside each other had 
towed some boats by the schooner that night 
The schooner alleged that she was struck first 
hv one of the two steamboats and then by the 
boats in tow. The steamboats alleged that, 
whUe there was a slight collision between one 
of them and the bowsprit of the schooner, the 
mow which did the injury to the schooner was 
fftven bv the boats of another tow, which passed 
up the river ahead of them: Held, That, on the 
evidence, the schooner had failed to es abhsh 
fhit "he blow which caused her to sink was 
inflictS by the two steamboats or the boats in 
tow of them, and that the libel must be dis- 
missed. 



In admiralty. This was a libel by the own- 
ers of the schooner Trydll, to recover for the 
sinking of the schooner in the Hudson river, 
off Caldwell's, on the night of December 
18th, 1870. Thv.' schooner was at anchor. 
Her story was, that the Anna, with the Car- 

^[Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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rie alongside, and having a tow of boats 
astern, came up the river and attempted to 
pass between the Tryall and the west shore, 
and that the Carrie struck the schooner and 
went by her, and the boats in tow also struck 
her, and that from the effects of such col- 
lision she sank. The story of the Anna and 
the Carrie was that a tug was going up 
ahead of them with a tow of boats astern; 
that those boats struck the Ti-yaU; and that, 
after she got free from them, she swung 
around so that her bowsprit just touched the 
paddle-box of the Carrie, but not with force 
enough to do any injury. 

B. D. Benedict, for libellant 

C. Van Santvoord, for daimanL 

BLATOHFOBD, District Judge. A careful 
consideration of the evidence in this case 
fails to satisfy me of the truth of the allega- 
tion of the libel, that the steamboat Carrie 
struck the libeUants' schooner and carried 
away her bowsprit, and that afterwards a 
barge in tow of the two steamers struck the 
port bow of the schooner, and that the two 
coUisions did so much injuiy and damage to 
the schooner that she sank. That the 
schooner was at anchor, and was struck and 
sunk, is undisputed. It is also not denied 
that the Carrie came in contact with the 
jib-boom of the schooner. But, the* collision 
described by the master of the schooner as 
the first one of the two collisions, is de- 
scribed by him as a blow by the guard of a 
boat on the round of the port bow of the 
schooner, in a direction which took the 
schooner's bowsprit square off to the bow. 
The evidence satisfactorily shows that no 
such blow was given by the Carrie. Then, 
again, It is very apparent that the two blows 
which did the damage were given by a ves- 
sel and her tow, which, to the eyes of the 
men on the schooner and on the sloop to the 
westward of her, was the first tug and tow 
in order which came up from below. That 
there was such a tug and tow just ahead of 
the Anna and the Carrie and their tow can- 
not be doubted. It was this first tug and 
tow that hit the schooner and did the dam- 
age. This first tug, or a barge alongside of 
her first hit the schooner, and then a boat 
in the hawser tier behind, in tow of such 
tug hit the schooner. These blows, so dis- 
astrous, naturally caused excitement, and the 
passage of the Anna and Carrie close behind 
was not noticed by those on board of the 
schooner and the sloop. The witnesses all, 
on both sides, say that it was the first tug 
and tow that hit the schooner, and did the 
damage. That was not the Anna and the 
Carrie. The contact with the Carrie did no 
damage. On this view the testimony can all 
be reconciled. On any other view, wilful 
false swearing must be imputed to the claim- 
ants' witnesses. The libel must be dis- 
missed, with costs. 
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Case No. 400. 

' The ANNA. 
[Blatchf. Prize Cas. 332.]» 

District Court, S. D. New York. March 26, 

18C3. 
Pkize— Sailing under Enemy's FiiAO. 

Vessel and cargo condemned as enemy prop- 
erty, sailmg under the enemy's flag, and under 
passes from the enemy. 

In admiralty. 

BETTS, District Judge. The libel, filed 
March 5, 1862, alleges the capture of the 
steamer and cargo, as prize, November 22, 
1861, In Mississippi sound, between Biloxl 
and Ocean Spring, by the United States 
steamer New London. T5ie vessel was ap- 
praised by a naval survey, December 26, 
thereafter, and appropriated to the use of 
libellants, and the cargo was transmitted 
by another vessel to this port, for adjudi- 
cation. A decree by default was rendered 
against both vessel and cargo, March 24, 
1863, and the vessel's papers and the proofs 
in preparatorio have been laid before the 
court, to determine the liability of the cap- 
tured property to confiscation. 

The steamer was enrolled and licensed to 
citizens of the Confederate States, under the 
laws of those states, July 1, 1861, and was 
In the employ of such citizens when seized. 
The master testifies, on his examination, that 
the vessel was, when captured, sailing under 
the Confederate flag, and had no other ou 
board; that he is a citizen and a resident of 
a Confederate state; that the vessel was en- 
gaged in trade between the ports of Pasca- 
goula and New Orleans; that he was part 
owner of the vessel, and had an adventure 
In the cargo; and that he knew of the war 
and that those ports were under blockade. 
The witnesses examhied, all of them, knew 
of the war and that those ports were under 
blockade. 

It being th-os demonstrated that the vessel 
and cargo were enemy property, sailing In 
the interest of the enemy, with the aid of 
passes from and protection of the flag of the 
enemy, the property captured is plainly prize 
of war; and, no defence being interposed, a 
decree of condemnation and forfeiture is di- 
rected to be entered. 
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as sulking, about twenty miles to the eastward 
Of bandy Hook. She was afterwards discovered 
by another vessel, and brought safely into New 
JCork. wath her cargo. The value of the saved 
vessel and her freight and cargo was $34,589 06. 
The district court allowed $6,000, as salvage, 
which included $600 paid by the salvors to a 
ii^'.u ^ towing the saved vessel; Seld, that, on 
all the evidence, the allowance was not exces- 
sive. 

[Cited in The Loveland, 5 Fed. 108.] 
^ 2. The discretion of the district court, in fix- 
ing the amount of salvage, is not to be over- 
ruled, when no principle of law has been vio- 
lateo. unless the error is very clear. 

[In admiralty. Libel by the owners of 
the bark Wiley Smith to recover salvage of 
the brig Anna and her cargo. Decree for 
libellant Case No. 30S. Claimants appeaL 
Affirmed.] 

William R. Darling, William W. Goodrich, 
and Charles Donohue, for libellants. 
Townsend Scudder, for claimants. 
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The ANNA. 

[10 Blatchf. 456.3 ' 

Circuit Court, E. D. New York. Feb. 25, 1873. 

Salvage— Derelict— AppORTioNarENT—DiscuE- 
TiON OP THE Court. 

• ^' j^ "vessel, having been in collision and in- 
jured, was abandoned by her master and crew. 

^[Reported by Samuel Biatchford, Esq.] 
f Utepopted by Hon, Samuel Biatchford, Dis- 
trict Judge, and here reprmted by permission.] 



WOODItUFP, Circuit Judge. The evi- 
dence shows, that the brig Anna, having 
come into collision with another vessel, at 
about 11 o'clock in the night of the 9th of 
April, 1872, and been Injured, her master and 
crew, under the apprehension that she was 
sinking, escaped f^om her to the colliding 
vessel, aud were brought Into this port, to 
which she was bound. At the time of the 
collision, she was about twenty miles to the 
eastward of Sandy Hook, the night was 
very foggy, "the thickest," her master and 
owner testifies, that he ever saw, it was 
blowing hard, from the southwest, and she 
was under "close reefs." Contrary to the 
expectation of her master and crew, she did 
not sink, but, In the morning, she was dis- 
covered by the master and crew of the brig 
Wiley Smith, tossed by the waves, driven off 
ten or fifteen miles further from Sandy 
Hook, and near to the Ix)nff Island shore 
and In great danger of going on the Long 
island beach, upon which, the .master of the 
Wiley Smith says, she would have driven 
within an hour. The wind had somewhat 
abated, but it was still blowing fresh from 
the southwest. Perceiving that she was u 
vessel in distress, the Wiley Smith was hove 
to, and sent her mate and one of her crew on 
board, (the Wiley Smith having, in all, cap- 
tain, mate, and four seamen,) and it wae 
agreed, that the mate and man should re- 
main on board and endeavor to save the 
injured vessel. They succeeded In getting 
her under sail, and directed her towards 
this port, and, after making some progress, 
were hailed by a tug, with the master of 
which they bargained for towage to New 
York, for six hundred dollars, and she wa& 
towed In. The Wiley Smith also arrived 
here in safety. The Anna was conceded to 
be of the value of $7,500, though she was 
afterwards sold for less, and the net value of 
her cargo was $25,589.00, and the freight 
was $1,500, as was also conceded, making 
in all. $34,589.06. The Ubels herein being 
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filed by the owners, master and crew of the 
Wiley Smith, for salvage, the district court 
allowed to them the sum of ?6,000, (includ- 
ing therein the sum paid for the service of 
the tug.) The claimants of the Anna and 
her cargo have appealed to this court, claim- 
ing that the allowance is excessive. 

The discretion of the district court, in fix- 
ing the amount of salvage, is not to he over- 
ruled, where no principle of law has been 
violated, unless the error is very clear. The 
amount allowed is, no doubt, liberal, if the 
time and service by the Wiley Smith, or 
even her danger, were alone considered; 
while, on the other hand, considering the 
state of the weather, the probable destruc- 
tion of the Anna, the diminution of hands 
on the Wiley Smith, tne hazard of her own 
insm-ance, and the importance of the serv- 
ice to the owners of the Anna and her car- 
go, it does not seem to me extravagant 
Very true, she might possibly have been 
saved by other means. Possibly, her mas- 
ter, on arriving in New York, in the morn- 
ing, might have gone, or sent a vessel, in 
search of her, and, perhaps, have procured 
one for a much less compensation. But this 
is a mere conjecture. He and his crew had 
left her, believing that shtewas sinking, and it 
does not appear that they thought otherwise, 
imtil they saw her under sail, in the hands 
of the finders. That, whether regarded as 
finders of a derelict, or salvors of a vessel 
being driven on shore, the libellants are 
entitled to salvage, is not, and cannot be, 
denied. To this it is not necessarj- to cite 
the authorities, numerous as they are on 
that point. 

A narrow and inadequate appreciation of 
such services as were here rendered would 
not sufficiently encourage vessels and their 
ci'ews to depart from their own voyage, to 
save the property, and, as the case may be, 
the lives of others. Confessedly, the share of 
the property allowed is greatly less than the 
early practice of courts of admiralty would 
have sanctioned, and, in the changed condi- 
tion of navigation, it is properly so; but, I 
do not feel warranted in saying, that the 
share allowed, (but little over one-sixth,) Is 
so great, that this court should reduce it. 

Let the libellants have a decree for the 
sums awarded, with costs. 
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The ANNA. 

The BBVBRB. 

The ANNIE DEAS. 

tBlatchf. Prize Cas. 337.]* 

District Court, S. D. New York. April 16, 

1863. 

Pkizr Couut— District Attornet 'b Fees— Costs. 

1 The question of the allowance of costs and 

fees to the district attorney for services m prize 

cases considered. 
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2. The prize court is, and always has been, 
in the United States a component part of The 
admiralty court. 

3. In prosecuting in prize cases, the district 
attorney acts as the law officer of Ihe govern- 
ment, and not in any other capacity. 

4. As the district attorney is compensated by 
fees and emoluments limited by law to a uxed 
salary, he cannot have any additional allowance 
for extra services within the scope of bis ap- 
pointment, unless such extra reward is express- 
ly authorized by law. 

5. The act of August 6, 1861, [12 Stat. 317,] 
in regard to the compensation of the district 
attorney, discussed. 

6. The act of March 25, 1862, § 3, [12 Stat. 
375,] does not abolish the restrictions on the 
compensation of the district attorney, or give 
to him for his personal use the amounts taxed 
to him for services in prize casesi. 

7. The acts of July 17, 1862, [12 Stat. 607,} 
and March 3, 1863, [12 Stat. 741,] show that 
the restrictions on the compensation of the dis- 
trict attorney are still in force. 

8. The court will not apportion to the district 
attorney, by a direct decree, the amount of the 
costs taxed for his services in each prize suit 
virhich ought to be paid to him toward his ag- 
gregate salary. 

9. The court will tax the costs of the dis- 
trict attorney in prize cases, under (he exist- 
ing laws, on the written assent of the counsel 
for the captors, and the deposition of the dis- 
trict attorney, proving the performance of the 
service and its reasonable vahie, and will leave 
it to the disbursing officers of the treasury to 
see that no more is retained by that officer than 
the sum given him by law. 

In admiralty. 



^[Reported by Samuel Blatchford, Esq.] 



BETTS, District Judge. The three above- 
named suits having terminated some time 
since by decrees of condemnation of the sev- 
eral vessels and their cargoes, the district 
attorney presented his several bills of costs 
therein to the court for taxation, attesting, 
by his own deposition, the actual rendition 
of the respective services charged by him in 
each case or proceeding and their just value; 
and he submitted, with each bill of costs, a 
written admission of the counsel for the 
captors, of service upon him, by the district 
attorney, of a copy thereof, and his assent 
to the correctness and justness of the items 
as charged. 

Having information that congress, In clos- 
ing its late session, adopted some enactments 
which might have a bearing materially af- 
fecting the allowance of costs to the officers 
of tlie court in prize proceedings, and espe- 
cially those to be taxed to the district at- 
torney of this district, I deferred acting upon 
the above taxations until authentic copies 
of such legislation might be furnished to the 
court. This delay was not under an expecta- 
tion that congress had varied the law gov- 
erning the destination of the forfeited funds 
to the captors and navy pensioners, but that 
they might have made more clear their in- 
tentions in respect to the method by which 
the restriction or limitation of the compen- 
sation to the officers of court is to be ob- 
served and carried into efCect through the 
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action of the court in the matter of taxation. 

It does not appear, on the examination of 
tliese proceedinjfs in congress, that any posi- 
tive change is declared in the former provi- 
sions of the law in that respect, or that any 
other duty devolves upon the court than 
that of taxing costs according to the mean- 
ing of the law as it stood at the time the 
seiTTices were rendered; and it belongs ^- 
duslvely to the executive department hav- 
^ ing the subject in charge, to determine the 
amounts of proceeds from the confiscated 
property which are legally payable to the 
district attorney. Tlie last enactments, how- 
ever, are considered to afford important con- 
firmation of the construct! on heretofore placed 
by the court on the law of costs which 
fixes the allowances to the district attorney, 
and to afford a guide to the coiurt in the 
matter of their adjustment The interpreta- 
tion of those laws is not before the court for 
Judicial adjudication in this proceeding of 
tjixation. The subject arises incidentally, and 
the determination of the court acts upon 
tlie disbm*sing departments suggestively only, 
leaving tliem free, upon their own respon- 
sibility, to award the sum assessed, or to 
limit that sum to such allowance as, in their 
judgtuent, the law authorizes them to allot, 
pui*suant to its express provisions or au- 
llioritative construction. 

^Vlth tliat function I do not presume to 
iutorfere, and have explicitly, in each tax- 
iition, reserved the subject for the action 
of the appropriate officer of the government 
with whom rests the adjustment of the ac- 
counts of the public servants who receive 
or disburse public money. 

In support of the rate of allowance claimed 
by tlie district attorney, he submits. In writ- 
ing, his own views and those of two eminent 
counsel, upon the intent and proper construc- 
tion of the laws applicable to the subject 
A cardinal position assumed in the argument 
I cannot accede to. 

I. It is argued that the district attorney 
■does not act in the prize court in the ehar- 
jicter of prosecuting officer in a court of law 
but rather in an executive capacity, exer- 
■eislng military functions and would not ac- 
cordingly, be placed here under restrictions 
applicable to his powers or compensation 
merely as law officer of the district court 

I think it definitely determined, in the 
usages of our Jm-isprudence before the adop- 
tion of the constitution, that the prize court 
was in existence, as a component part of 
tlie jurisdiction of the admiralty court, wheth- 
er organized under the authority of the sev- 
eral states or colonies, or that of the con- 
federation, (5 Wlieat [18 U. S.] Append. 106.) 
and became so by direct recognition of the 
supreme court, on the establishment of the 
federal constitution, (Const, art 3, § 2; [Tal- 
bot V. The Achilles,]' 3 Hopk. Works, 132, 

'[Decided in the Pennsylvania admiralty court 
prior to 1789.] 



Pamph. Gl; Talbot v. 3 Brigs, 1 Dall. [1 U. 
S.] 95; Jennings v. Carson, [Case No. 7,281,] 
and cases at large there cited; Slate v. 
Brailsford, 3 Dall. [3 U. S.] 5; Glass v. 
The Betsey, 3 Dall. [3 U. S.] IG,) and subse- 
quently by express designation of congress, 
(2 Stilt 7G1, § G,) in these words: "And 
in the case of all captured vessels, goods and 
efl'ecls, which shall be brought within the 
Jurisdiction of the United States, the dis- 
trict courts of the United States shall have 
exclusive original cognizance thereof, as in 
civil causes of admiralty and maritime ju- 
risdiction." This position is necessarily af-" 
firmed, by implication, in the recent deci- 
sions, on appeal, by the supreme court, in 
numerous prize cases. The Hiawatha, 2 
Black, [67 U. S.] 633. 

Tlie district attorney is a statutory of- 
ficer, created on the first organization of the 
government, and appointed in each district, 
in the Vords of the law, "to prosecute, in 
such district, all delinquents for crimes and 
offences cognizable under the authority of 
the United Slates, and all civil actions in 
which the United States shall be concerned, 
except before the supreme court in the dis- 
trict in which that court shall be holden." 1 
Stat 92, § 35. In this district the present 
officer was in commission at the commence- 
ment of the existing war, and has officially 
instituted in his own name all the prize 
suits brouglit in this court since the war. 
It is also manifest that congi-ess regards 
the functions of the district attorney as a 
portion of his official powers in prize cases. 
10 Stat 168. § 3. 

II. These officers are compensated, as a 
dass by fees and emoluments, limited to a 
sum not exceeding $6,000 per annum, and in 
proportion for a less period, retainable by 
them, for their own personal compensation, 
from the entire earnings and receipts coming 
into their possession from the incomes of 
their respective offices and official acts during 
such period. To receive any other or greater 
compensation is declared to be a misdemean- 
or. 10 Stat 166, 168, 169, § 3. The statute 
above recited was an affirmance and re-en- 
actment of various anterior provisions of 
law respecting the compensation of public 
officers by fees and perquisites to limited 
amounts, and that method of payment is 
specifically applied to various officers serving 
in courts of justice, and enforced against 
them in the restrictions placed upon the 
quantum of emoluments allowed. 

The supreme court, in a cause carefully 
considered, by a unanimoiis decision, held, 
that a compensation derived by a public 
officer from fees and emoluments, limited 
to a fixed amount was virtually a salary 
restriction, whieli cut up by the roots all 
additional allowances for extra services with* 
in the scope of his appointment, unless such 
extra reward were expressly authorized by 
law, (Hoyt v. U. S., 10 How. [51 U. S.] 139;) 
and the same docti'ine was recognized sub- 
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sequently, (Couverse t. U. S., 21 How. [62 
U. S.] 404.) The provisions of positive law 
in that respect, for more than forty years, 
have heen signally emphatic and peremptory. 
5 Stat 349, § 3; Id. 510, § 2. 

III. A strong manifestation of the purpose 
of congress, and of the understanding of the 
district attorney of this disti-ict. that the 
compensation of this officer was and should 
f ontinue subordinated to the restrictions be- 
fore stated, exists in the terms of the act 
passed (at the instance of this officer as ap- 
pears in his brief on this hearing) August 
5, 1861. which changes the mode of his com- 
pensation to one by a salary of $6,000, in 
lieu of fees, &c., as theretofore, and super- 
adds, in a distinct section, the provision 
"that the accounts of said attorney, from and 
after the fourth day of AprU last, shall be 
adjusted and settled in the same manner 
as the same would have been adjusted 
and settled had this act been in operation 
on and after that day," necessarily importing 
that all moneys realized through perquisites 
or fees payable to the officer should continue, 
as theretofore, to be accounted for by the 
district attorney with the secretary of the 
interior as public funds, to the use of the 
government, except such part as had been 
disbursed by the secretary of the Interior 
in satisfaction of the charges fixed upon the 
officer, and should be wholly withdrawn 
from his personal perquisites. This statute 
was passed after numerous prize actions had 
been commenced and prosecuted in this court 
to final decrees, through the district attor- 
ney's office, and it is to be inferred that the 
emoluments and costs arising to this officer 
from the source of business were within 
the contemplation of the act U August 6, 
1861, as Tt portion of proceeds subject to 
settlement and adjustment before the inter- 
ior department, by him in his capacity of 
receiver of public moneys, and to be assigned 
to other public use, according to law; nor 
can it be justly presumed that congress 
would divert such moneys to any purpose, in 
defeat of the beneficiary devotion of one 
moiety of them to the navy pension fund, 
and the other to the actual captors per- 
sonally, by permanent law, (Act April 23, 
1800; 2 Stat. 52, 53, §§ 5, 9; 12 Stat 607, 
§ 11,) imless such intention be expressly 
declared by law. 

IV. Beyond the considerations already sug- 
gested, tending to show the purpose and 
policy under which the law fixed the com- 
pensation of ihe district attorney of this dis- 
trict at a sum not exceeding $6,000 per an- 
num, the limitation seems to to be in ac- 
cordance with broad, general principles. It 
is to be noted that no public function- 
ary, holding civil office under the United 
States within this district, is paid an annual 
compensation for personal services exceeding 
that amount, however multifarious, onerous, 
and important those services may be. The 
circuit judge of the United States presiding 
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in this and two adjacent states, over four 
separate drcuit com-ts, and at the same time 
discharging the duties of judge of the su- 
preme court also; the subtreasurer of the 
United States; the collector, postmaster, 
marshal, naval officer, &c., have their com- 
pensation limited to that amount without re- 
gard to the multiplicity or diversity of the 
items of service exacted of them in each in- 
stance, (more than quadrupled by the exigen- 
cies of war,) and receive no augmentation of ^ 
reward therefor, except it be granted directly 
for specific cause, the rule being that no in- 
crease of pay is aUowed for the performance 
of any act within the scope of the employ- 
ment of the appointee when serving for a 
fixed compensation. Hoyt v. U. S., 10 How. 
[51 U. S.] 141. No cause is manifest wliicli 
should change the principle with regard to 
the aUowance of surplus payments to the 
district attorney, to be retained and appro- 
priated to him as personal compensation. No 
like legislation exists for further rewards to 
such classes of officers, including even the- 
heads of depai-tments, than their salaries, 
because of any addition of labors or responsi- 
bilities, however manifold, imposed upon 
them under the necessities of the war. The 
general law recognizes no other methoil 
of relief to incumbents in office for over- 
charge of duties, than by supplying the aid 
of increased agents, depuUes. assistants or 
clerks, for carrying on the public business. 

V. The argument is pressed with great 
earnestness, that the act of March 25, 1802. 
§ 3, imports that congress Intended to abro- 
gate all restrictions of compensation to dis- 
trict attorneys derived from their services 
in prize cases, and that those earnings arc- 
granted to the attorneys without abatement 
or regard to the sum total to be received, 
and should be taxed to them in that sense 
with a view to such emoluments being paid 
to them personally, irrespective of the fee- 
bill of February 26, 1853, and prior laws, 
or the special act of August 6, 1861, affecting 
the district attorney of this district. 

It is to be noticed, however, that no lan- 
guage is employed in the act of March 25, 
1862, expressly granting to district attor- 
neys a compensation to be adjusted and de- 
termined by the court for services in prize 
proceedings, additional to the salaries or 
limited pay already fixed by law; nor does 
the provision of section 3, in terms rescind or 
qualify the restrictions of the amounts pay- 
able to those officers personally. The impli- 
cation from the frame of the act. If it 
does not amount to an indirect repeal of the 
first clause of the act of August 6, 1861, is 
not destitute of force and plausibility, that 
the leading intent of congress was to intro- 
duce into this novel comrse of practice a 
further scale of emoluments, in part to 
help raise the earnings of the attorneys in 
the different districts towards the maximum 
allotted by law to the office; and further, In 
part, in respect to districts producing sur- 
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pluses beyond the stated compensation of 
the office, to assij^i portions of the proceeds 
for senices in prize suits, by distribution, 
to the judiciary fund, in relief of expenses 
borne by the government in carrying on pros- 
ecutions in its name for the pecuniary ben- 
efit of navy pensioners and captors. The 
presumption is enhanced by the consideration 
that the income to the marshal remams un- 
der the old limitation, and all received by 
him exceeding ?G,000 per annum is paid into 
the judiciary fund, notwithstanding his per- 
sonal services and pecuniary responsibilities 
are greatly augmented by the war; and the 
surplus over his maximum pay, derived from 
proceedings in prize sales, must draw very 
large sums from the naval pension fund 
and the portion distributed to the individual 
captors— objects eminently favored by con- 
gress in the destination of prize funds. 

Whether such object had Influence or not 
in the form of the enactment, congress 
evinced emphatically, at the same session, by 
a declaratory act, that they did not use the 
language then employed with the design that 
it should convey unlimitedly the emoluments 
received from prize suits to the personal 
benefit of those officers: 

1. An, act was passed July 17, 1862, (12 
Stat G08, § 12,) with a proviso declaring 
"that the annual salaries of district attor- 
neys, prize commissioners, and marshals 
shall, in no case, be so increased, under the 
several acts for compensation in prize, aa to 
exceed, in the aggregate, the following sums, 
and any balance beyond the several sums 
shall be paid into the treasury, viz., district 
attorneys, $6,000; prize commissioners, $3,- 
000; marshals, $6,000." This language woiild 
seem to make the limitation of the entire 
amount of compensation of each officer, for 
every service assigned to their respective 
offices, as precise and stringent as could be 
enacted; and the last expression of the leg- 
islative will is the one which must prevail in 
the execution of the law. 

2. It is, moreover, manifest, by the pro- 
visions of the act approved March 3, 1863, 
§§ 11, 12, providing, among other things, for 
the payment of costs to district attorneys, 
that, when congress Intends that the lim- 
itation in respect to costs, appointed in the 
fee-bill of February 26, 1853, shall not apply 
to costs subsequently granted to such officer, 
that purpose will be expressly signified by 
the law giving the costs; and that, other- 
wise, the restriction will embrace the new 
grant 

VI. The adjustment by the court of a just 
and sulta.ble compensation to be received by 
the prize commissioners, the district attor- 
ney acting for the United States, and the 
counsel for the captors, "for their several 
and respective services in each prize case 
or proceeding," (Act March 25, 1802, § 3,) 
plainly does not presuppose that such varied 
services are to be performed In presence of 
the court, or with Its personal cognizance. 



Many of the services will, in their nature, 
have been essentially constructive. The com- 
pensation will necessarily rest on the basis 
of a quantum meruit. This, in the judica- 
tories of the state, is a matter inquirable into 
hy testimony, and determinable in open 
court Stevens v. Adams, 23 Wend. 57; in 
error, 26 Wend. 451; Wilson v. Burr, 25 
Wend. 386; Stow v. Hamlin, 11 How. Pr. 
452; Sedg. Dam. 102, 103. The court, hi re- 
gax'd to claims important in amount or rest- 
ing on extrinsic circumstances, would, in 
cases of dubious facts, be obliged to resort 
to references or other methods of investiga- 
tion, admitting of proofs to be given hi sup- 
port of or in opposition to claims for quan- 
tum meruit compensation, the leading and 
affirmative evidence being required from the 
claimants. That mode of Investigation would 
be but imperfectly employed by a judge rft- 
tiug out of court, and acting only as a taxing 
officer. 

Vn. The manner in which compensation in 
prize suits is made payable in this district to 
the attorney, by section 3 of the act of March 
25, 1862, evidently precludes the court from 
assigning the amount to the officer by a di- 
rect decree; because, first, It is to be prelim- 
inarily determined by the proper executive 
department whether the compensation of the 
district attorney is solely a salary, and then 
whether the entire amount Is to be defrayed 
out of the prize fund created during the year 
In which the seiTice was rendered, in the 
proportion the amount derived from each suit 
or proceeding bears to the salary of the 
officer for the particular year. Such appor- 
tionment must not only be perplexing and 
uncertain to be carried out by the judge, for 
want of facts necessary to make the com- 
putation, but must also be exceedingly com- 
plex and embarrassing and frequently im- 
practicable of determination by a judge on 
taxation, because suits and proceedings in 
prize, in many cases, now after the lapse of 
more than two years, are found still pending 
in the courts undetermined; and no means 
are supplied for discriminating the part of 
the fund obtained from each proceeding in 
suit, which might be applied to the costs of 
the officer in making up his share. 

"VIII. The comrt accordingly decided, at an 
early day, that It lay with the disbursing 
officers of the government to adjudge the 
amount of compensation granted to the dis- 
trict attorney, and the prize commissioners 
by existing Idws, and the method of Its dis- 
tribution and payment to them; and that the 
province of the court was limited to the 
mode and amount of taxation or adjustment 
jf those particulars, apart from the assign- 
ment or payment of such costs. 

The third section of the act of March 25, 
1S02, was deemed peremptory in its direction 
that the costs should be allowed by the court 
to the district attorney in prize proceedings, 
without regard to antecedent limitations of 
his compensation, but the power might be 
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vested in the departments to enforce, on its 
disbursement, the restrictions on his personal 
compensation directed in prior provisions of 
law. That authority may he implied in the 
provisions enacted July 17, 1862, and March 
3, 1863, or in an implied repeal of the. third 
section of the act of March 25, 1862, in its 
application to the attorney of this district, or 
in the continuing, in this respect, of the law 
of taxation, subject to the governance of the 
act of February 26, 1853. Act Aug. 6, 1861, 
(12 Stat. 31T, § 1.) 

That rule will be still adhered to, and the 
court will not assume the responsibility of 
attempting to interfere with the discretion 
of the secretaries of the treasury, interior, or 
navy, in adjudging what proportion of the 
proceeds of piize property is by law payable 
to the district attorney. The taxation or ad- 
justment of the costs of the attorney is made 
by the judge upon the written assent of the 
counsel for the captors, and the deposition 
of the district attorney proving the perform- 
ance of the service and its reasonable value, 
no objection being interposed thereto from 
any party; and it lies with the disbursing 
officers of the treasury to see that no more 
is retained by the officer than the sum given 
him by law. 

Should any question touching tlie exposi- 
tion of the laws of costs on this subject be 
brought before the court for judicial exami- 
nation and decision, the court would not feel 
itself committed on that question by this 
course of taxation. 



Case Wo. 403. 

The ANNA v. The GOLDEN HORN, 

The GOLDEN HORV t. Tiie ANNA. 

[36 Leg. Int. 294 ;» 14 Phila. 521.1 

District Court, E. D. Peonsylvania. July 14, 

1879. 
CoLT-isioN— Between Steam and Saii/~Foo. 

fWhen a master of a steamship Icnows that 
another vessel is in his front, envelopd l>y a fog, 
and goes forward without properly beedmg her 
fog sijmals, and Itnowing further that m all 
probability there would not be sufficient time 
to avoid a collision when she came m sitrht, is 
guilty of negligence, which will render his ves- 
sel liable for an ensuing collision.] 

In admiralty. 

Charles Gibbons, Jr., and J. Warren Coul- 
ston, for the Anna. 
James B. Roney, for the Golden Horn. 

BUTLER, District Judge. On the IStli of 
May, 1879, near five o'clock In the afternoon, 
the German ship "Anna," and the English 
steamship "Golden Horn," underweigh at 
sea, in latitude 36** 53' north, and longitude 
74" 12' west, came into collision, injuring 
each other seriously. On the 21st of May, 



^[Opinion reprinted from 36 Leg. Int. 294, by 
permission.] 
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the "Golden Horn" was libelled, for compen- 
sation to the "Anna;" and three days later 
the "Anna" was libelled for compensation 
to the "Golden Horn." At the time of col- 
lision the wind was east northeast. The 
"Anna" was closehauled, going north, half 
west, and the "Golden Horn" about cast. 
The evidence taken relieves tlie "Anna" from 
the imputation of fault, contained in the libel 
against her. Holding her course steadily, 
until danger bec-:iiiie apparent, she then 
made every available effort to avoid it. The 
libel filed against her must, therefore, be 
dismissed. Is the "Golden Horn" responsi- 
ble to the "Anna" ? It was her duty to 
keep out of tlie "Anna's" way. She did not, 
and is, therefore, responsible; unless the cir- 
cumstances existing at the time, excuse her. 
She avers they do; that a dense fog pre- 
vailed, concealing the approach of the 
."Anna," until it was too late to avoid the 
'collision; that she was proceeding with prop- 
er caution, omitting no duty; and that the 
result was therefore the consequence of in- 
evitable accident. If this averment be true, 
she is not responsible. But the burden of 
proving it rests on her. Has she borne this 
burden successfully? That a fog existed is 
undisputed. Its extent, or density, is in con- 
troversy; and the testimony of the witnesses 
from the respective vessels, is in direct con- 
flict, regarding it Those from the "Golden 
Horn" say it was so dense that a vessel 
could not be seen more than a few lengths 
off; that with a proper, vigilant look out, 
the "Anna" was not seen until within three 
or four lengths; and those on the "Anna" 
say it was so light as to admit of seeing a 
vessel at the distance of a mile and a-half; 
and that they plainly saw the "Golden Horn" 
at that distance. It is difficult to reach a 
satisfactory conclusion respecting the fact 
here involved. The circumstance that both 
vessels were signalling, as it is usual and 
proper to do in case of dangerous fog, to 
some extent supports the respondent's wit- 
nesses. But the existence of a comparative- 
ly light, or ordinary fog, would as well ac- 
count for the signals as a dense one. Proper 
care, as well as the terms of the statute, 
would forbid their omission under such cir- 
cumstances. And the weight of the direct 
testimony seems to be against the respond- 
ent. A careful consideration of all the evi- 
dence has not satisfied me that the "Anna" 
(with a vigilant lookout from the "Golden 
Horn,") could not have been seen e;u:lier than 
she was, and in time to avoid the collision. 
While it seems probable that the fog was not 
so light as the libellant's witnesses represent, 
I am not satisfied that it was so dense as 
stated on the other side. The truth doubt- 
less lies between these conflicting statements. 
This view of the case is fatal to the defence. 
But if the respondent's allegations respect- 
ing the fog, were accepted, the result would 
not be different. Passing by all other ques- 
tions, arising on this view of the case, and 
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oouiing directly to that of her duty at the 
time the "Anna's" horn was heard, and sub- 
seiiuently when she appeared to view, it 
seems quite plain that the respondent was in 
fault The horn was twice heard; the sec- 
ond time very distinctly off her starboard 
bow. What was then done is not clear. 
There is evidence that her speed was reduced 
iind her helm put to starboard; but lookinjr 
at all the witnesses say on this subject, and 
the ship's log, it is quite uncertain whether the 
speed was reduced when the horn was heard, 
or when the vessel was subsequently seen. 
What the master says should have been done 
was "to put the helm hard a starboard, and 
let the engines go dead slow * • ♦ in 
order to ascertain where the horn was. 
• • * We do not know how the vessel 
is going by hearing her horn, she might be 
going either way— might be going directly 
opposite from what we were going." 
Whether the helm was put hard a starboard, 
and the engines reduced to "dead slow," need 
not be determined, for taking the master's 
statement respecting the density of the fog, 
and the impossibility of knowing the 
"Anna's" locality and coiu:se at the time, it 
would seem quite plain that prudence rt»- 
quired him to stop at once Instead of simply 
decreasing his speed. With knowledge that 
a vessel was in his front, enveloped hi fog, 
so dense as he represents, and knowing, as 
he must or should, that there might not, and 
probably would not be time to avoid colli- 
sion after it came in view, to go blindly 
forward was negligent, if not reckless. He 
understood the distance at which a vessel 
could tlien be seen, was familiar with his 
ship, the working of her engine, and the 
space required to stop or turn. This dis- 
tance, as the sequel proved, (accepting bis 
statement,) was not sufficient to enable him 
to keep ofle. Under such a condition of cir- 
cumstances as the master describes, I re- 
peat, it would seem quite plain that com- 
mon prudence required him to stop, when the 
horn was heard. Had he done so the colli- 
sion would have been avoided. That there 
was time to do so, is reasonably clear; and 
that no effort was then made is equally dear. 
But taking the distance from the "Anna," 
wljen she first came in view, to be as stated 
by a majority of the respondent's witnesses, 
I am not satisfied that the space was not 
then sufficient to enable the respondent to 
keep off. According to this testimony the 
"Anna" was still some twelve hundred feet 
away. It would seem quite reasonable to 
believe that the respondent could have stop- 
ped within this distance, or so far changed 
her course, as to avoid the collision. I think 
the weight of the evidence— and all of it 
comes from tlie respondent's witnesses— is 
that the engine was not reversed when the 
"Anna" first came to view. The master was 
below and liad to be sent for. Whether the 
messonger went' when the second horn was 
heard, or afterwards when the vessel ap- 



peared, is uncertain. That Ihe engine w.ns» 
not raversed until the master came on deck, 
and gave the order, is certain; and at this 
time, he says, the "Anna" was but one and 
:i-balf lengths away. Reversing the engine 
tlien, his vessel stopped, as he states, by the 
time the other was reached. Had it been 
done when the vessels were three lengths 
apart, the collision (according to this state- 
ment) could not have occm*red. 

I need not dwell on the case. Sufficient 
has been said to explain the reasons which 
impel the court to overrule the defence. The 
answers of the assessors respecting the duty 
and custom of steam vessels, placed as the 
"Golden Horn" was at the time she heard 
the "Anna" signal; and the power of the 
former to avoid the collision on seeing the 
latter, at, or near, a distance of twelve 
hundred feet, sustain tlie views I have ex- 
pressed on these points; and wiU be found 
annexed hereto. A decree must be entered 
for the libellant. 



ANNA, The. (OOLOOAARDT v.) 
[See Oologaardt v. The Anna, Case No. 10,545.] 



ANNA. The, (UNITED STATES v.) 

[See United Stat^ v. The Anna. Cases Nos. 
14.457 and 14,458.] 



Case No. 404. 

The ANNA KIMBALL. 

[2 Spr. 33;^ 123 Law Rop. 724; 8 Pittsb. Leg. 
J. 353.] 

District Court, D. Massachusetts. April, 1861.* 

Maritime Liexs—Fjieioht— Possession— "Waivbr 
OP Lien, 

1. Maritime liens do not depend upon noa- 

2. But if the owner of a vessel part with the 
possession of Roods by delivering them to the 
consignee, he thereby loses his lien for freight. 

[See note at end of case.] 

3. An agreement between the shipper of 
goods and the carrier, by which a credit is 
given for the freight beyond the time of de- 
livery, IS a waiver of the lien for freight. 

[See note at end of case.] 

[In admiralty. Libel in rem by Edward 
Kimball, owner of the ship Anna Kimball, 
against the ship's cargo, (Alexander Duncan 
and others, claimants,) to enforce a lien for 
freight Decree for claimant Reversed by 
the circuit court in Kimball v. The Anna 
Kimball, Case No. 7,772. and decree entered 
for libellant which was afterwards affirmed 
by the supreme court in The Kimball, 3 
Wall. (70 U. S.) 37,] 



'[Reported by John Lathrop, Esq., and here 
repnnted by permission.] 

'[Reversed by circuit court in The Kimball 
V. The Anna Kimball. Case No. 7,772, which 
decree was subseqnently affirmed bv the su- 
preme court in The Kimball, 3 Wall. (70 U. S.) 
o7,j 



ANNA K., The, (HAKRISON v.) 

This was a libel to enforce an alleged lien 
on the cargo of the ship Anna lOmbaU, for 
non-payment of the balance due ^P^^ t^e 
charter of the ship, amounting to about ^10.- 
000. The terms of the charter and the other 
facts appear in the statement of the plead- 
ings, and in the opinion of the court. The 
defence was placed upon two grounds: 1st. 
That the terms of the charter making the 
balance of the charter money due at the end 
of the voyage, payable one-half in five days, 
and one-half in ten days after the discharge 
of the homeward cargo, were inconsistent 
^'ith the retention of the cargo as security 
for the payment of such balance. 2d. ihat 
the libellant had. during the voyage, received 
from the charterers their two i^^tes on sis 
months for ?10,000, and that the credit thus 
Siven was inconsistent with the retention of 
the cargo necessary for the preservation of 
the lien, and that it therefore amounted to 
a waiver of the li^. To this ground of de- 
fence the libellant replied, that shortly after 
taking the charterers' notes, they became in- 
solvent; and that he then offered to return 
them the notes, which they refused to re- 
ceive, and that he had always been and was 
now willing to give up the notes. 

B. H. Dana, Jr., for libelant. 
Bartlett & Thaxter, for claimant 
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SPRAaUB, District Judge. Maritime liens 
do not depend upon possession. This rule Is 
almost universal, but there is one exception. 
If the owner of a vessel part with the pos- 
session of goods by delivering them to the 
consignee, he thereby loses his lien for 
freight. Such is the law at least in this cir- 
cuit, it having been so declared by the cir- 
cuit court, and followed by this court. And 
it has been held, that if an agreement be 
made between the shipper of goods and the 
carrier, by which a credit is given for the 
freight beyond the time when they are to be 
delivered to the shipper, the lien for freight 
is thereby waived; for in such case the car- 
rier, being bound to deliver the goods before 
the 'freight is payable, must, in the perform- 
ance of that contract, divest himself of 
the possession, and transfer it to the con- 
signee without payment of the freight, and 
the lien must be thus terminated. In the 
present case, the libellant, on the 31st of 
August, 1857, took two notes for §10,000. 
payable in six months, for freight. 

This necessarily gave a credit until the 
expiration of those notes. It was a new 
contract entered into by the parties for ade- 
quate consideration; both expected that the 
ship would arrive several months before the 
maturity of the notes, that is, before the 
freight would be payable, and both must 
have contemplated that the cargo would be 
delivered to the consignee upon arrival. 
There is no part of the agreement which in- 
dicates that the carrier was to hold on to 
the goods until the maturity of the notes, 



and the parties must have understood that 
the cargo would be delivered in the usual 
time after arrival. It could not have been 
contemplated, that the owner of the goods 
should be kept out of the possession and con- 
trol of them for several months, because he 
had for an adequate consideration obtained 
a credit for that time for the freight. The 
credit upon such a condition would be an in- 
jury rather than a benefit. This ship did not 
arrive as early as was expected, but she ar- 
rived more than a month before the expira- 
tion of the credit. 

The cargo was in a condition to be deliv- 
ered to the consignee, and the delivery was 
duly demanded by him before the freight 
was payable; but the carrier refused to de- 
liver it unless the freight was first paid. 
This refusal was wrongful. He had by a 
valid agreement given a credit for the freight 
which had not then expired, and by so doing 
had agreed that he would deliver the goods 
and relinquish his lien, without payment of 
the freight; and he cannot, by violating his 
agreement and holding on to the goods, place 
himself in a situation to maintain a smt to 
enforce the lien which be had agreed to re- 
linquish. 

[NOTE. This decree was reversed by tlie 
circuit court in Kimball v. The Anna Kimball. 
Case No. 7,772. and the circuit court, decree 
was affirmed by the supreme conrt m Ihe 
Kimball. 3 Wall. (70 U. S.) 37 Mr . Justice 
Field, speaking for the court, held that he 
clause in the charter party requiring a deU\- 
ery of the can;© within reacli of the ship s 
tackle does not contemplate such a deliv^y 
as to discharge the cargo from the hen for 
freight, but only its unlading from the ship. 
"The clause was intended for the benefit of 
the charterers. It gives them ample, time to 
examine the j?oods. and ascertain their condi- 
tion and decide whether they will take them 
ahd Say the freight, or decline to receive 
them:" and especially is the hen preserved by 
anoTher clause in the charter party which 
h lids the cargo for the performance of the 
Jovinants contained therein, o£ which the pay- 
ment of the charter money is one. /f^ notes 
were given before the termination of the voy- 
age, and, consequently, before the balance c^ 
?ha charter money became due Treating them 
as an advance of a portion of the freight, they 
could be recovered back; or _ their ainoiint^ 
paid? if the vessel did not arrive. . Freight, be- 
Fnithe compensation for the carnage of goods 
if na d in advance, is in all cases, unless there 
s a spSial agreement to the co^tra^.'. ^^^^^j^ 
refunded if from any cause not attributable 
tn the shinner the goods be not carrieu. 
The notes^ were drawn so as to i^ature near 
the time of the anticipated arrival of the 
iwn- and according to the statement of the 
Soker who made the arrangement, they were 
Sven fOT the accommodation of the shipowner, 
Ind were to be held over pr renewd. in case 
they fell due before the arrival.". This is suf- 
Snt to repel "any presumption of a dis- 
charge of the claim of the shipowner, and of 
his lien upon the cargo in this case, by his 
rrkiirthe notes of the charterers." The Kim- 

ball, 3 Wall. (70 U. S.) 3<.] 



ANNA KIMBALL. The. (HARRISON v.) 

[See Harrison v. The ijjma Kimball, Case No. 

6,132.] 
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AXXA KIJklBALL, The, (KIMBALL v.) 

[See Kimball v. The Anna Kimball, Case No. 

7.772.] 



Case No, 405. 

ANNAN V. The STAR OF HOPE. 

IHoff. Op. 4G0; 9 Wall. (76 TJ. S.) 203.] 

District Court. D. California. 1859.* 

Shippikg — General Aveuaqe — Expenses— Valtt- 
ATiox OF Shipping— Repajhs. 

[L Where consignees, in discharge of their 
duty as suoh, cause a general average to be ad- 
justed and stated by an experienced despacheure, 
their expenses in so doing should be contribut- 
ed for in general average, when the adjustment 
is affirmed by the<ourt against objection.] 

rSee note at end of case.1 

[2. When a ship arrived in port, it was found 
that damages had been sustained by the vessel 
and cargo, which were to be made good in gen- 
eral average, and it became necessary to collect 
from the shippers the estimated amounts for 
exact socuri6^ therefor before ddivering the 
goods, which was accordingly done by the con- 
signees. Held, that their commissions at the 
customary rate of the port for such collections 
and payments should be contributed for in gen- 
eral average.] 

[See note at end of case.] 

[3. The value of a vessel at the port of de- 
livery is not a proper measure of her contribu- 
tory value for the purposes of general average; 
and, in the absence of evidence, the amount of 
insurance may be taken as her value.] 

[See note at end of case.] 

[4. Where the incapacity of a ship renders it 
necessary to seek a port of distress, repairs of 
a permanent character which would have been 
incurred irrespective of benefit to the cargo, 
and expenses incidental to such repairs, should 
not be contributed for in general average.] 
^ [See note at end of case.] 

[5. Where cargo is sold to raise funds to pay 
for repairs, the loss of such sale should be con- 
tributed for in general and particular average, 
in proportion to the amounts expended for re- 
pairs chargeable in general and particular aver- 
age respectively.] 

[See note at end of case.] 

[6. The expense of heaving down prepara- 
tory to repairing a vessel, and of staging dur- 
ing the repairs, should not be brought into gen- 
eral average unless the repairs are so chargea- 
ble.] 

[See note at end of case.] 

[Libel by W. C. Annan and others against 
the ship Star of Hope to recover the value 
of goods which the ship had failed to deliver. 
A contribution in general average was order- 
ed, and the case is now heard on exceptions 
to various charges in the commissioner's re- 
port. Ovemiled. This was affirmed by the 
circuit court without opinion. Reversed by 
supreme court in The Star of Hope v. Annan, 
Wall. (76 U. S.) 203. See note at end of 
case.] 

["The ship Star of Hope sailed Feb. 10, 
1856, from Xew York for San Francisco with 
a full cargo of divers kinds of merchandize 

*[Affirraad by circuit court without opinion. 
Reve^^■ed by supreme court in The Star of 
Hope, 9 Wall. (76 U. S.) 203.] 



including 300 casks and packages of spiritu- 
ous liquors and 40 or 50 kegs of gunpowder 
prepared as 'patent safety fuses.' There 
were also 244 1-2 tons of coal shipped by the 
owners and stowed next to the liquors. On 
the 14th of April following it was discovered 
that great quantities of smoke and vapor 
were issuing from the fore and after hatches 
of the ship. She was proceeding on her voy- 
age, at the time the discovery was made, in 
latitude forty-six degrees south, longitude 
fifty-three degrees west, but the weather was 
squally and the sea was rough. Precautions, 
such as are usual on such occasions, were Im- 
mediately adopted: the hatches were fasten- 
ed down, and 'everything made tight,' in 
order to check as much as possible the prog- 
ress of the fire, at least tmtil a port of succor 
could be reached. Great alarm was felt, 
and the fears of all were much increased by 
the fact, well known to all, that the cargo 
contained prepared gunpowder, and largo 
quantities of spirituous liquors. Under the 
circumstances the crew refused to continue 
the voyage, and the master determined very 
properly, as the parties agree, to make for 
the bay of San Antonio, on the southeast 
coast of Patagonia, as the nearest anchorage, 
and at the end of four days the ship arrived 
off that bay, and set the usual signal for a 
pilot. Throughout that period the signs of 
fire continued to increase, and in getting up 
the chains, so as to be ready to cast anchor 
without delay, they were found to be quite 
hot, and there were other Indications of fire, 
which greatly heightened the general alarm. 
Unwilling to run Into a bay, imknown to him, 
witJiout a pilot, the master set his signal as 
.aforesaid, and waited three hours for one» 
but no one came, and it became evident that 
none could be expected, as the coast was 
wild and desolate. Something must be done, 
as the alarm increased as the impending peril 
became more imminent. Haul off, the mas- 
ter could not, as the wind and waves were 
against any such movement He could not 
resume the voyage for the same reason, and 
also because the crew utterly refused their 
co-operation; nor could he with safety any 
longer attempt to *lie to,' as the ship was 
gradually approaching the shore, and because 
she was exposed both to the Impending peril 
of fire on board, and to the danger, scarcely 
less imminent, of shipwreck from the wind 
and waves. Nothing, therefore, remained 
for the master to do, which It was within his 
power to accomplish, but to run the vessel 
ashore, which It is agreed by the parties 
would have resulted in the 'certain and al- 
most instant loss of vessel, cargo and all 
on board,' or to make the attempt to mn in- 
to the bay without the assistance of a pilot. 
Evidently he would have been faithless to 
every interest committed to his charge if he 
had attempted to beach the ve^el at that 
time and place, as the agreed statement 
shows that the weather was rough, that the 
wind was high and blowing towards the land 



ANNAN (Case No. 405). 

■with a heavy sea, and that the shore was 
rocky and precipitous. What the master did 
ou the occasion is well described by the par- 
ties in the agreed statement in which they 
■say he at length determined, as the best 
thing to be done for the general safety, and 
■especially for the preservation of the cargo 
and the lives of those on board, to make the 
attempt to run in without a pilot, preferring 
all risks to be thereby incurred rather than 
to remain outside in the momentary appre- 
hension of destruction to all, and the parties 
agree that he was fully justified in his deci- 
sion as tested by all the circumstances, al- 
though the ship in attempting to enter the 
l)ay grounded on a reef, and before she could 
be got to sea again sprung a leak and sus- 
tained very serious injuries In her bottom. 
-Great success, however, attended the move- 
ment, notwithstanding those injuries, as the 
water taken in by the ship extinguished the 
fire, and the ship remained fast and secure 
from shipwreck until the winds subsided 
and the sea became calm. Repairs could not 
be made at that place, and the parties agree 
that the injuries to the ship were such as 
fully justified the master in returning to 
Montevideo for that purpose, as that was the 
nearest port where the repah-s could be 
made. He arrived there on the twenty-sev- 
■enth of the same month, and it appears by 
the agreed statement that the just and nee- 
■ossary expenses incurred by the ship at that 
port to enable her to resume the voyage were 
.$100,000, including repairs, unloading, ware- 
housing and reloading of the cargo, and that 
the master, being without funds or credit, 
was obliged to sell a considerable portion of 
the cargo to defray those expenses. Re* 
paired and rendered seaworthy by those 
means the ship, on the 11th of September, in 
tlie same year, resumed her voyage and ar- 
rived at her port of destination on the 7th 
of December following, and the master, 
without unnecessary delay, delivered the res- 
idue of the shipments In good order to the re- 
spective consignees, as required by the con- 
tract of affreightment."]' 



HOFFMAN, District Judge. In this case 
libels were filed by various shippers to recov- 
er the value of goods which the ship had 
failed to deliver. The liability of the ship 
was not contested, nor was it denied that 
the amount due the shippers for short de- 
livery, or non delivery, were [was] to be di- 
minished by the amounts due from them re- 
spectively for their shares of a general aver- 
age contribution. The object, therefore, of 
the litigation was to obtain a decision of the 
■court on the question, whether certain dam- 
age sustained by the ship by reason of a 
stranding, or the expense of repairing such 
-damage, was to be made good by a general 



'[This statement of the facts of the case 
is taken from the opinion of Mr. Justice Clif- 
ford in The Star of Mope, 9 "Wall. (76 U. b.) 
203.] 
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average contribution, or was particular aver- 
age on the ship. The cause was submitted 
on an agreed statement of facts, and under 
a stipulation that after the decision of the 
court, as to the principle question, the gen- 
eral average should be stated and adjusted 
by a commissioner, in accordance with such 
decision, and the amounts to be recovered 
by each llbellant should be subject to the 
deduction of the sums so ascertained to be 
due from them respectively, as their propor- 
tional shares of the general average contri- 
bution. The commissioner having stated 
the general average in accordance with the 
principles declared in the opinion of the 
court heretofore delivered, exceptions are 
now filed to various charges, and adjust- 
ments contained in the statement reported 
by him. 

The first exception is to the allowance of 
various items contained in schedule B. of 
the statement. These items are for expenses 
and disbursements Incurred in stating the 
general average. It appears by the agreed 
statement of facts, that Annan & Embury, 
who had become the assignees and suc- 
cessors in interest of Annan, Talmage & 
Co., the charterers of the ship, claimed and 
obtained the control of the vessel and cargo 
on her arrival at this port. They collected 
the freight, received the goods deliverable 
to themselves, and delivered the goods be- 
longing to other shippers— first obtaining 
from them the amount of their general aver- 
age contribution or security therefor. They, 
also, in the discharge of their duty as con- 
signees, caused a general average to be ad- 
justed and stated by an experienced des- 
pacheure— in the course of which proceeding, 
the expenses and charges mentioned In 
Schedule B. were incurred. As the ship- 
owners or insurers were dissatisfied with 
the principles on which the adjustment was 
made, suit was brought in this court, In the 
form and under the chrcumstances above 
mentioned, to procure a judicial determina- 
tion of the point in controversy. The deci- 
sion of the court was in favor of the aver- 
age as adjusted and stated by the despach- 
eure, or rather, of the correctness of the 
principle on which the same has been made. 
The commissioner, therefore, to whom it 
was referred to state the average, was not 
required to enter into the details of the 
various charges, allowances, accounts, etc., 
necessary to be ascertained and liquidated 
before a statement of a general average can 
be made. But the statement already made 
was, by consent, adopted by him, and re- 
ported to the com't, subject to any exceptions 
which might be taken. In that statement 
are included the expenses of making the 
adjustment, the propriety of Including 
which, is the question raised by the excep- 
tion under consideration. 

It is not denied that as a general rule, 
the expense of adjusting a general average 
forms a part of the losses to be made good 
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by contribution. But it is said tliat tliis 
statement was abortive, and not the adjust- 
ment by wliich the rights of the parties are 
determined; that the statement made under 
the direction of this court is the only one 
that can have such an effect, and tliat, 
therefore, the expenses of attempting to 
make a previous statement must be reject- 
ed. But it is obvious that all those expenses 
were necessarily incurred for the general 
benefit The expense for stationery, cltJrk 
hire, warehousing, opening, examining, and 
appraising cargo; for drayage of the same, 
insurance, notary's fees for preparing affi- 
davits, and for the services of a profession- 
al adjuster in examining, stating and ad- 
justing general average, were all indispensa- 
ble to the ascertainment of the suras due 
from the various interests. In general aver- 
age contribution. Had those expenses not 
been Incurred, or those services not been 
performed, they would have been necessa- 
ry imder the order of this court, and be- 
fore any decree in the cause could have 
been made. Instead of referring the cause 
to one of the ordinary commissioners of the 
court to report a statement of the general 
average, a reference to a competent profes- 
sional adjuster would have been necessary, 
and the expenses above alluded to would 
have been Incurred. All the interests have 
thus been directly benefited by these ex 
penses, incurred for the common advantage 
and the determination of tlie only point on 
which a difference of opinion existed, has 
been made easy and expeditious. The deci- 
sion of the court has moreover determined 
in effect that the statement so made was 
correct in the only point on which its cor- 
rectness was disputed— which furnishes an 
additional reason why the expenses incident 
to making the statement should be carried, 
as is usual, to general average account I 
am inclined to think that even if this were 
not so, and the court had declared the prin- 
ciples on which the adjustment had been 
made to be erroneous, the expenses of such 
attempted adjustment ought to be allowed 
in general average. It is of the utmost im- 
portance to commerce that settlements of 
this kind should be made without resort to 
suits at law. In practice, average state- 
ments are made by a class of persons wh6, 
in every commercial city, make that business 
a profession, and whom it is the imiversal 
custom to employ where an average contri- 
bution is to be stated and adjusted. The 
expense of examining and appraising goods, 
auditing and liquidating claims, etc., is nec- 
essarily considerable, and must be incurred 
before the data or elements of the calcula- 
tion can be obtained. When, therefore, the 
master or agent of the ship, In good faith, 
and according to custom, engages the serv- 
ices of a competent and reputable adjuster, 
and incurs the expense preliminary or inci- 
dental to an adjustment, It seems equitable 



that such expenses should be paid for in 
general average, notwithstanding that the 
principles of the adjust may afterwards be 
foimd to be erroneous by a court. If such 
expenses be not allowed, the practical re- 
sult might be that in all cases of general 
average suits at law would result, for the 
master would not incur the expense nec- 
essary to an adjustment by a despacheure, 
if such expenses wotdd have to be borne 
by himself whenever any of the parties re- 
fused to assent to the correctness of the 
adjustment He would naturally prefer that 
a suit should be at once brought, and the 
average adjusted by the court, in which 
case the expense would be contributed for, 
rather than incur the risk of being himself 
obliged to defray the whole expense of an 
attempted adjustment hy despacheure. For 
these reasons I Incline to think that such 
expenses should, in all cases, be placed to 
general average account But, under the 
ch-cumstances of the case, there can, I think, 
be no doubt that the expenses and charges 
referred to should be contributed for In 
general average. 

It is objected, however, that the allowance 
of commissions, for collecting and paying 
general average is at all events inadmissi- 
ble. This charge is made by the consignees 
of the ship under whose direction the general 
average was adjusted. Its amount appears 
to be the ordinary charge established by 
usage and sanctioned by a rule of the cham- 
ber of commerce of this city. If the services 
have been, or are to be rendered, and if the 
expense properly forms a part of and is in- 
cidental to the adjustment, settlement and 
final liquidation of a general average con- 
tribution, it ought, on principle, to be al- 
lowed, for it Is an expense incidental to, or 
necessarily consequent upon the loss or dam- 
age which gave rise to the general average. 
When the ship arrived and it was found that 
damages had been sustained by the vessel 
and the shippers, which were to be made 
good In general average, it became necessary 
to collect from the shippers either the esti- 
mated amounts due from them respectively, 
or to exact security therefor before their 
goods were delivered to them. This was 
done by the consignees of the ship, as ap- 
pears by the agreed statement of facts. It 
cannot be said that the amounts found to 
be due from each shipper are now to be col- 
lected under the decree of this court by de- 
ducting them from the amount otherwise 
recoverable for short delivery, for It does 
not appear that all the shippers have libelled 
for non-delivery; and it is plain tiiat as only 
a portion of the cargo was sold to obtain 
funds, the owners of the remaining portion 
have received their goods and have no claim 
upon the vessel. They are liable, however, 
to the vessel and the other interests to make 
good their proportionate share of the losses 
incurred for the common safety. These 
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amouBts must, therefore, be collected, and 
the ctistomary commission for such a serv- 
ice ought to be aUowed. In the stipulation 
on file, it is agreed that "from the amounts, 
if any decreed to be due to Annan & Em- 
bury (who were charterers and freighters 
as well as consignees of the ship) should be 
deducted not only the amoimts due from 
them for freight under the charter party, but 
also the amount of the moneys paid or se- 
cured to be paid to them by the several con- 
signees of the cargo as their proportion of 
the general average upon their respective 
portions of the said cargo, and the decree to 
be entered in their favor shall be only for 
the sum remaining after such deduction." 
They are thus treated in this stipulation not 
only as having collected or being bound to 
collect the general average contributions, but 
it would seem as insurers of those portions 
of the contributions for which they have 
talcen security, for there is to be deducted 
from the amount due them for short deliv- 
ery—not only the amount of contributions 
paid in by the various consignees of cargo, 
but also the amoimts secured to be paid, 
but which are not yet collected. It seems to 
me that imder these circumstances the cus- 
tomary mercantile commission for collecting 
the general average ought to be allowed, 
notwithstanding that in part such collections 
are to be made from themselves. 

The second exception refers to the amount 
at which the contributory value of the ship 
is stated in the adjustment, or rather to the 
basis of the valuation. The valuation 
adopted is that at which she was insured. 
It is contended that her value at this port 
(admitted to be $40,000) forms the proper 
basis for estimating her contributory value. 
The principle on wliich the contributory 
value of the vessel, in general average, is 
estimated, is to ascertain her true value to 
her o^vner. But this value is neither in- 
creased nor diminished by an accidentally 
small or great demand for shipping at the 
port of delivery, as the vessel is ordinarily 
not intended to be sold, but to return to her 
home port. It is clear that the amount 
which is saved to her owner ought not to be 
estimated by the amoimt for which she 
could be sold in a foreign port where there 
may be no demand for, or no means of pur- 
chasing similar vessels. As the amount ex- 
pended for repairs, in the course of the voy- 
age, must be deducted from the contribu- 
tory value, It Is evident that if the value in 
a remote foreign port be taken as a basis for 
the calculation, that value may often not be 
equal to the expense of repairs, and thus the 
ship would contribute nothing. The rule 
usually adopted is to estimate the value of 
the ship at the commencement of the voy- 
age, deducting therefrom a certain allow- 
ance for wear and tear, deterioration, etc. 
In New York and Pennsylvania the amount 
deducted Is one-fifth; but such a deduction 



is necessarily arbitrary and unequal in Its 
operation, and it seems is not adopted In 
New York, where the true value can be as- 
certained. It is stated by a recent writer, 
on the law of shipping, (Dixon, p. 501,) to 
be frequently "the best giiide for determin- 
ing the contributory interest of the ship, to 
make the valuation in its policy of insur- 
ance the basis of the calcidation; but in such 
cases it is to be considered whether the ship 
was insured at her full value, including out- 
fit, provisions, advanced wages and premium, 
net freights, etc., without profit, and after 
deducting the probable wear and tear, and 
the gross freights. In the first case the out- 
fit, wear, tear, and premium are to be de- 
ducted." It does not appear on what basis 
the valuation in the policy was fixed. But 
the exception taken Is founded on the Idea 
that her value at this port is to be taken as 
the basis of the calculation; a mode of esti- 
mating her value which seems to me to be 
erroneous. I shall, therefore, overrule the 
exception, with liberty, however, to the 
claimant to except to the valuation as fixed 
— on the ground either that her true value 
at the commencement of the voyage, with 
the proper deductions for wear and tear, 
has not been ascertained; or on the ground 
that the proper deductions have not been 
made from the valuation in the policy, if 
that be taken as the basis of the calculation, 
provided always that that valuation Include 
outfit, advanced wages and premium, etc., 
as mentioned in the work above quoted. 

The third exception relates to certain re- 
pairs—the expenses of which are charged to 
the ship as particular average, and some of 
which are subjected to the customary deduc- 
tion of one-third new for old. With respect 
to the repairs charged to the ship as partic- 
ular average, it is contended that the rule is: 
"that only the repairs over and above those 
required to remove the incapacity of the ship 
to proceed on her voyage will be considered 
as having enured to her benefit and to be 
chargeable to her alone, but that all other re- 
pairs are to be made good in general aver- 
age." But a moment's consideration will 
show us that this is not an accurate state- 
ment of the rule. It has already been de- 
cided that the damage by stranding, or the 
expense of repairing such damage, did not 
In this case form the subject of a general 
average contribution—but was to be borne by 
the ship as particular average. It was ad- 
mitted that it was necessary to seek a port 
of distress— by reason of the incapacity of 
the ship to pursue her voyage. If then, the 
principle contended be applied to this case, It 
must be applied to all others where the ship 
necessarily seeks a port of refuge for repairs. 
In all such cases the ship is incapable of con- 
tinuing her voyage, otherwise the deviation 
Is unjustifiable, and the repairs made are al- 
ways necessary to remove her incapacity to 
proceed. But such repairs are always re- 
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puted particular average. "If masts or rud- 
der be carried away in a storm, or by ligbt- 
ning, it will be for the benefit of all parties 
■concerned that they be replaced, but it was 
never yet contended that the owner of goods 
was to bear any part of the expense." Per 
Mr. J. Livingston; Walden v. Le Boy, 2 
Oalnes, 262. It is obvious that if all repairs 
necessary to enable the ship to proceed are 
lor that reason to be brought into general 
average, It will be difficult to imagine a case 
where repairs made in a port of distress will 
not be contributed, for the fact that the ves- 
sel is obliged to seelc such a port and to make 
such repairs, will demonstrate that they were 
necessaiy to the fui-ther prosecution of the 
voyage. The true rule is stated by Mr. J. 
Bayley, in Plunmier v. Wildman, 3 Maule & 
S, 4S2, the case chiefly relied on by the coun- 
sel for tiiie claimant: "If the repairs were 
merely such as were necessary to enable the 
ship to prosecute her voyage home, and were 
afterwards of no benefit to her, such repairs 
Avould properly come under the ' head of gen- 
eral average.'" The observations of liord 
Ellenborough which precede those of Mr. J. 
Bayloy. plainly referred to the particular cir- 
cumstiuices of the case before him. It ap- 
pears by the report that the rejmirs which 
it was claimed should be paid for in general 
average were temporary and for the mere 
purpose of completing the voyage, and that 
when the vessel reached home, she was re- 
paired more effectually. The true rule on 
the subject is thus laid down with his usual 
perspicuity, by Mr. Ch. Kent: "The cost of 
the repairs so far as they accrue to the ship 
alone as a benefit and woiild have been nec- 
essary in that port, on accotmt of the ship 
alone, are not average. But if the expense 
of the repairs would not have been incurred 
but for the benefit of the cargo, and might 
have been deferred with safety to the ship to 
a less costly port, such extra expenses are 
general average." 3 Kent, Comm. 303. The 
test proposed by Mr. PhiUips (2 Ins. § 1300) 
is: "How much of the repairs are temporary, 
and how much are i>ermanenL" In this case 
the repairs to the ship rendered necessary by 
the stranding were obviously of a permanent 
character. They consisted chiefly of caulk- 
ing, coppering, painting, etc But to efCect 
these repairs certain Incidental expenses were 
such as surveys, etc., wear and tear of mate- 
rials, cordage, blocks, boat hire, etc. These 
expenses h>eing incidental to and part of the 
cost of the rei>airs which are charged to the 
ship, should, it seems to me, on obvious prin- 
ciples, be charged to the same account. The 
repairs themselves being particular, and not 
general average, all the expenses of making 
them should also be reputed particular aver- 
age. With respect to the expense of raising 
funds (i. e., loss on sale of cargo), it Is ob- 
vious that it being ascertained which repairs 
<if the expenses are general average, and 
which are particular average chargeable to 



the ship, the expense of raising funds to meet 
those expenses should be charged to partic- 
ular average and to general average, in the 
proportion which those accounts Ijear to each 
other, or in other words, general average 
should be deemed to have obtained funds to 
pay general average expenses, and particular 
average funds to defray particular average 
expenses— and the premium or cost of ob- 
taining them should be borne by each, ac- 
cording to the amounts deemed to have been 
raised for the benefit of each. This, I un- 
derstand to have been done. Peters v. War- 
ren Ins. Co., [Case No. 11,034.] 

With respect to the deduction of one-third 
new for old, It is to be observed that this 
deduction is an arbitrary and sometimes not 
a very equitable allowance made for the sup- 
posed advantage accruing to the owner from 
having old materials replaced by new. The 
exception in favor of ships on their first voy- 
age, which obtains In England, has not been 
annulled in America. Phil. Ins. § 1431. The 
reason of the rule being that the owner is 
presumed to be benefitted to the extent of 
one-third by the repairs, it follows, that in 
estimating the contributory value of the ship, 
there must be deducted from her value at the 
commencement of the voyage the cost of the 
repaii*s. less one-third new for old. For to 
that extent the repairs are presumed to have 
added to the permanent value of the ship. 

The question thus raises, what expenses be- 
long to repairs? It seems to he the usage to 
include in the expense of repairs, from which 
one-third is to be deducted, not merely the 
cost of materials and labor, but also the in- 
cidental charges necessarily incurred in mak- 
ing the repairs. In the case of Potter v. 
Ocean Ins. Co., [Case No. 11,335,] Judge Story 
held that this deduction should not be made 
from the expense of towing the vessel across 
the Mississippi, etc., to be repaired, and the 
cost of assistance in getting her across and 
boat hire, etc. But there seems to be no 
such charges in this statement of this case. 
The boat hire charged being that for work- 
men, whUst the vessel was hove down. It is 
claimed that the expense of heaving down 
preparatory to the repairs, and of staging, 
etc., during the repaii-s, should be brought 
into general average. But if the expense of 
repairs, etc., be, as has been already decided, 
particular average, I cannot perceive how I 
can discriminate between the expense of the 
repairs themselves and the necessary ex- 
penses incidental to them. The expense of 
heaving a ship down, and of staging to the 
workmen, seems to be as much a part of the 
cost of repairing her bottom as that of the 
plank, or copper, or oakum used for the pur- 
pose. Had any of these expenses been In- 
curred for the purpose of merely temporary 
repairs, of no permanent benefit to the ship, 
and which It would be necessary subsequent- 
ly to replace, they should imdoubtedly have 
been brought into general average. But all 
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the repairs seem to have heen of a perma- 
nent character; and being such, all expenses 
of making? them should he carried to account 
of particular average imless the disaster 
which, rendered them necessary was such as 
to give rise to a general average contribu- 
tion, a point already decided adversely to the 
claimant by this court. 

A decree in conformity with, this opiuion 
must be entered. 

[NOTE. The circuit court affirmed this de- 
cree on appeal, whereupon an appeal was talien 
to llie supreme court, -which reversed the de- 
cree. The Star of Hope v. Annan, 9 Wall. {76 
U. S.) 203. Mr. .Ttistice Clifford, in deiiver- 
inff the opinion, said: 

["Where the ship is vohintarily run ashore to 
avoid capture, foundering, or shipwreck, and she 
is afterwards recovered, so as to be able to per- 
form her voyape, the loss resulting from the 
stranding, says Mr. Arnould, is to be made good 
by general average contribution; and the writer 
adds tliat there is no rule more clearly estab- 
lished than this by the uniform course of mari- 
time law and usage. 2 Am. Ins. 784; Lewis v. 
Williams. 1 Hall. 474. Sustained, as that propo- 
sition is at the present day. by universal con- 
sent, it does not seem to be necessary to refer 
to other authorities in its support, nor is it 
necessary to enlarge that rule in order to dis- 
pose of the present controversy; but, to pre- 
vent any misconception as to the views of the 
court, it is deemed proper to add that it is 
settled law in this court that the case is one 
for general average, although the ship was to- 
tally lost, if the stranding was voluntary, and 
was designed for the common safety, and it ap- 
pears that the act of stranding resulted in sav- 
ins: the cargo. Columbian Ins. Co. v. Ashby, 
13 Pet. (38 U. S.) 331; Caze v. Reilly, Case No. 
2.538; Sims v. Gurney, 4 Bin. 513: Gray v. 
Wain. 2 Serg. & R. 229; 1 Pars. Shipp. 372; 
Merithew v. Sampson, 4 Allen, 192. I»ndoubt- 
od!y the sacrifice must be voluntary, and must 
have been intended as a means of saving the 
remaining property of the adventure, and the 
lives of those on board; and, unless such was 
the purpose of the act, it gives no claim for 
contribution; but it is not necessary that there 
shimld have been any intention to destroy the 
thing or things cast away, as no such intention 
is ever supposed to exist. On the contrary, it 
is sufficient that the property was selected to 
suffer the common peril in place of the whole 
of the associated interests that the remainder 
might be saved. 1 Pars. Shipp. 348. 

[Sutrgestion is made that the act of 
stranding of the vessel in this case was not a 
voluntary act, as the reef where she grounded 
was not visible at the time, and was unknown 
to the master, but the agreed statement shows 
that in undertaking to run into the bay the 
master knew that the chief risk he had to en- 
counter was the stranding of the ship, and the 
precautions which he took to guard against 
that danger show to the entire satisfaction of 
the court that the disaster was not altogether 
unexpected. As the ship advanced, the lead 
was constantly employed, showing eight fath- 
(ims at the first, then seven, then six only, and 
so on, the depth continuing to diminish at each 
throw of the lead until the ship grounded and 
remained fast. Grant that the master did not 
intend that the ship should ground on that reef; 
still it is clear that he was aware that such a 
danger wts the chief one he had to encounter 
in entering the bay, and the case shows that 
he deliberately elected and decided to take 
that hazard, rather than to remain outside, 
where, in his judgment, the whole interests un- 
der his control, and the lives of all on board, 
were exposed to imminent peril, if not to cer- 
tain destruction. Under these circumstances, it 



is not possible to decide that the will of man 
did not in some degree contribute to the strand- 
ing of the ship, which is all that is required 
to constitute the stranding a voluntary act, 
within the meaning of the commercial law. 2 
Am. Ins. 785: Emerigon, 324. Suppose the 
storm outside the bay was irresistible and over- 
powering, still it does not follow that there was 
no exercise of judgment, for there may be a 
choice of perils when there is no possibility of 
perfect safety. Sims v, Gurney, 4 Bin. 525: 
2 Pars. Cont. (5th Ed.) 325, and note y. De- 
sti'uction of all the interests was apparently 
certain if the ship remained outside, but the 
master, under the circumstances, elected to en- 
ter the bay, without the assistance of a pilot, 
knowing that there was great danger that the 
ship might ground in the attempt; but his de- 
cision was that it was better for all concernetl 
to make the attempt th.-in to remain where he 
was, even if she did ground, and the result 
shows that he decided wisely for all interests, 
as damage resulted to none except to the ship, 
and she would, doubtless, have been destroyed 
if she had continued to remain outside of the 
bay. Ilea v. Cutler, Case No. 11,599. * * * 
['*Brief consideration must also be given to 
the exceptions taken by the claimants, to the re- 
port of the commissioner, which were overruled 
by the court. They are three in number, and 
they will be considered in the order in which 
they were made. 

["(1) That the commissioner erred in char- 
ging the ship or freight with any part of the ex- 
penses incurred by the charterers in the ex 
parte adjustment procured by them prior to the 
order of reference to the commissioner. Un- 
usual difficulty attends the inquiry, on account 
of the indefinite character of the exception, and 
the uncertain state of the evidence; but, the 
conclusion of the court being that the case is 
one for general average, it seems to the court 
that those expenses constitute a matter to be 
adjusted between the charterers and the libel- 
ants, irrespective of the controversy presented 
in this record, unless the results of that adjust- 
ment were adopte<l and used by the commis- 
sioner. Influenced by these suggestions, the ex- 
ception is sustaina<l, but the matter is left open 
for furtier inquiry when tbe mandate is sent 
down. 

["(2) That the commissioner erred in assum- 
ing that the valuation of the ship as given in 
the policy of insurance is the proper liasis of 
her contributory value in the statement of the 
amount for general average. As a general rule, 
the value of the ship for contribution, where 
she had received no extraordinary injuries dur- 
ing the voyage, and has not been repaired on 
that account, is her value at the time of her 
arrival at the termination of the voyage, but 
if she met with damage before she arrived, by 
perils of the sea, and had been repaired, then 
the value to be assumed in the adjustment is 
her worth before such repairs were made. 
Neither party gave any evidence as to the 
value of the ship prior to the disaster except 
what appears in the i)olicy of insurance, and, 
under the circumstances, it is difiScult to see 
what better rule can be prescribed than that 
adopted by the commissioner. Hopk. Av. (3d 
Ed.) 104; 2 Am. Ins. 812; Patapsco Ins. Co. 
, V. Southgate, 5 Pet. (30 U. S.) 604; Clark v. 
^ United Fire & Marine Ins Co.. 7 Mass. 370; 
I Dodge V. Union Marine Ins. Co., 17 ;Mass. 471. 
1 Strictly speaking, the rule is the value of the 
' ship antecedent to the injuries received, but, as 
that requirement can seldom be met, the usual 
resort is her value at the port of her departure, 
making such deduction for deterioration as ap- 
pears to be just and reasonable. 1 Pars. Shipp. 
448; Mutual Safety Ins. Co. v. The George, 
Case No. 9,982. No proof on that subject, ex- 
cept the policy of insurance, was offered by 
either party, and. inasmuch as ships are sel- 
dom insured beyond their actual value, the ex- 
ception is overruled. 
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["(3) That the commiBsioner erred in carry- 
Inff into particular average certain expenses in- 
curred by the master at the port where the 
repairs were made, which should have been re- 
garded as the proper subject of general aver- 
age. Considerable difficulty also attends this 
inquiry for the want of a more definite state- 
ment of the grounds of the complaint. We 
think it plain, however, that the exception must 
be sustained, as some of the matters charged 
as particular average, in whole or in part, ought 
clearly to have been included at their full value 
among the incidental expenses necessarily in- 
curred in making the repairs; but, in view of 
the circumstances, we shall not attempt to do 
more than to state the general principles which 
should regulate the adjustment in the particu- 
lars involved in the exception, and leave their 
application to be made in the case by the court 
below, where the parties, if need be, may agam 

[Whatever the nature of the injury to 
the ship may be, and whether it i;rose from 
the act of the master in voluntarily sacnficmg 
a part of it or in voluntarily stranding the ves- 
sel, the wages and provisions of the master, 
officers, and crew, from the time of putting 
away for tke port of succor, and every expense 
necessarily incurred during the detention for 
the benefit of all concerned, are general aver- 
age. Abb. Shipp. 601; Plummer v. Wild- 
man, 3 Maule & S. 482; Walden v. Le Roy, 
2 Caines. 263; Henshaw v. Marine Ins. Co., 
Id. 274: Nelson v. Belmont, 21 N. Y. 38; The 
Mary, Case No. 9,188. Repairs necessary to 
remove the inability of the ship to proceed on 
her voyage are now regarded everywhere as the 
proper subject of general average. Expenses 
for repairs beyond what is reasonably neces- 
sary for that purpose are not so regarded, but 
it is not necessary to examine the exceptions 
to* the rule with any particularity in this case, 
as the parties agree that all the expenses in- 
curred were necessary to enable the ship to re- 
sume her voyage. The wages and provisions 
of the master, officers, and crew are general 
average from IJie time the disaster occurs until 
the ship resumes her voyage, if proper diligence 
is employed in making the repairs. Padelford 
V. Boardman, 4 Mass. 548; Potter v. Ocean 
Ins. Co.. Case No. 11,335. Towing the ship 
into port, and extra expenses necessarily in- 
curred in pumping to keep her afloat until the 
leaks can be stopped, are to be included in the 
adjustment 2 Phil. Ins. (3d Ed.) § 1326; Or- 
rok V. Commonwealth Ins. Co., 21 Pick. 469. 
Surveys, port charges, the hire of anchors, ca- 
bles, boats, and other necessary apparatus, for 
temporary purposes in making the repairs, are 
all to be taken into the account, as well as the 
expenses of unloading, warehousing, and reload- 
ing the cargo after the repairs are completed. 
Potter V. Ocean Ins. Co., supra; The Mary, 
supra. Repairs in such a case cannot be made 
by the master unless he has means or credit; 
and if he has neither, and his situation is such 
that he cannot communicate with the owners, 
he may sell a part of the cargo for that pur- 
pose, if it is nece.ssary for him to do so in or- 
der to raise the means to make the repairs. 
Sacrifices made to raise such means are the 
subject of general average, and the rule is the 
same whether the sacrifice was made by a sale 
of a part of the cargo or by the payment of 
marine interest. Orrok v. Commonwealth Ins. 
Co., supra; 1 Pars. Shipp. 400."] 



Case "No, 406. 

The ANNAPOLIS. 

District Court, D. California. 

[Cited in Pacific Coast Wrecking Co. v. The 
Eastpt>rt, Case No. 10.646. Nowhere report- 
ed; opinion not now accessible.] 
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Case No. 407. 

The ANN ARBOR. 

[N. Y. Times, Dec. 21. 1854.] 

District Court. S. D. New York. Dec. 20, 
1854.^ 

ADMiRALTT—JrKiSDicTioN— Canal Boat— Con- 
tract OF Carriage. 

[An action in rem against a canal boat for a 
breach of contract of carriage from Rome to 
New York via the Brie canal and Hudson 
river, is not within the jurisdiction of a court 
of admiralty.] 

[Cited in THie B. M. McChesuey, Cases Nos. 
4,463, 4,464.] 

[See note at end of case.] 

pn admiralty. Libel In rem by Giles 
Hawley against the canal-boat Ann Arbor 
for breach of a contract of carriage. Dis- 
missed. Affirmed by the circuit court. Case 
No. 408.] 

Mr. Tracy, for libelant 

Kirkland & BIrdseye, for claimants. 

Before INGERSOLL, District Judge. 

The libel In this case is filed to recover 
the value of a quantity of butter shipped 
on the 5th or 6th of Dec, 1852, on board of 
the canal boat then lying in the Erie canal 
at Rome, Oneida county, to be carried to the 
city of New York, and there delivered. It 
is alleged that 449 tubs of butter were 
shipped, and only 427 delivered, and that 
the canal boat is responsible in admiralty 
for the loss. The claimants deny that more 
than 427 were shipped, or that the boat la 
liable in admiralty if they -were lost The 
evidence was ^iven by one witness that he 
kept the tally of the tubs as they were 
shipped or had it kept; that 449 tubs of 
butter went on board; that the weight was 
marked on each tub, and that the weight 
of all was 50,552 pounds. Evidence was 
given, however, that some butter was put 
on board when he was not present, and 
one of the libelants, in obtaining a clear- 
ance at the collector's office at Rome, repre- 
sented the weight to be 46,594 poimds. The 
captain of the boat, his wife and son, who 
came with the boat to New York, all testi- 
fied that it did not appear to have been dis- 
turbed on the voyage, and could not have- 
been without their knowledge, and all that 
was carried to New York was safely deliv- 
ered to the consignees. 

Held BY THE COURT, that it is not 
shown ify sufficient proof that these 22 tubs 
were ever put on board, but what was put 
on board was safely delivered. That it 
therefore was not necessary to decide the 
qu(*stiou of Jurisdiction, but, without having 
sufficiently considered that question, the im- 
pressions of the court are against the right 
of the libelants to proceed against the boat 
The canal boat was not built to navigate 



^[Affirmed by circuit court in The Ann Ar- 
bor, Case No. 408.] 



ANN ARBOR (Case No, 408) 

tide waters, Tjiit the Erie canal, and is not 
a ship within Uio dotinitiou in Benedict's 
Admiralty, 215, not being a locomotive 
machine. When a ship is libeled in admiral- 
ty court for the breacb of maritime compact 
it is upon the ground that the ship itself 
contracts— and if such a canal boat as this, 
while on the Erie canal, up In Oneida coun- 
ty, can enter into and bind itself by a con- 
tract so as to come within the control of a 
court of admiralty, I do not see but that 
any vessel or thing capable of^ containing 
freight, built and designed to make headway 
on the New York Central Rail Road by 
moans of the wheels of the rail road cars, 
c-ii in the same county enter into and bind 
itself by a maritime contract and come un- 
der the control of a court of admiralty, pro- 
vided it is so constructed that when it arrives 
at Albany it can be lamiched from the 
wheels of the railroad carriage into tide wa- 
ter and be towed by a steamboat to New 
York. 
Libel dismissed, with costs. 

[NOTE. This decision was aflBrmed by the 
circuit court. Case No. 408. It will be no- 
ticed that the remarks of the learned judge m 
this ease on the question of jurisdiction are 
obiter dicta, as he distinctly says, and seem 
open to objection on several grounds. The ref- 
erence to tide waters as determining the admi- 
ralty jurisdiction was doubtless an inadvertence, 
for ever since the decision in the case of Ihe 
Genesee Chief, 12 How. (53 U. S.) 457, it has 
been uniformly held that the admiralty juris- 
diction extends to all public navigable waters, 
whether subject to tides or not. In the prin- 
cipal case, however, the only natural public 
waterway (the Hudson) was tide water. Aside 
from this, the objection to the jurisdiction arises 
under three questions: (1) Is the Erie canal, 
in connection with the Hudson river, a public 
navigable water of the United States? (2) Is 
a canal boat having no locomotive power m 
itself a vessel subject to admiralty process m 
rem for breach of a contract of carriage? (3) 
Is a contract of carriage entered into with the 
owner of such a boat in an interior county of 
New York for the transportation of cargo, via 
Erie canal and Hudson river to New York city, 
a maritime contract? . 

[I Th* first question must be answered m 
the affirmative, unless the artificial nature of 
the waterway is fatal to the jurisdiction, for 
the test is said to be whether the water is 
such that on it commerce can be earned on be- 
tween different states or nations. The Gene- 
sfio Chief, supra; The Daniel Ball, 10 T\all. 
177 U S) 557. In the case of The Montello, 
11 Wall. (78 U. S.) 411, it was held that the 
Fox river, in Wisconsin, was navigable water 
of the United States, within the meaning of 
the act of congress regulating the licensing of 
coasting vessels. It appeared that there had 
been a considerable interstate commerce on the 
river in its natural state in boats of draft 
towed by animal power, but several short por- 
tages were necessary. The acceptance of the or- 
dinance of 1787 had been imposed on the state 
as a condition of admission to the Union, and 
that ordinance provided that all navigable riv- 
ers leading into the Mississippi and the bt. 
Lawrence and their portages should be public 
highways. The court held that capacity of the 
waters for use in their natural state for the pur- 
noses of commerce is the test of nnvigability, 
rather than the extent and manner of that usf. 
The river had been improved by canals siud 
/ocks. and steamboats plying on it were hol;l 
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subject to the license act. Ob3ection to the 
jurisdiction had been taken below and over- 
ruled. In the case of Ex parte Boyer, 109 U. 
S. 629. 3 Sup. Ct. 434, the admiralty Dunsdic- 
tion was held to extend to a case of collision 
in the Illinois and Lake Michigan canal, though 
it was wholly artificial, and wholly within the 
body of the state, and subject to its control. 
The canal had been built by the state with the 
aid of a land grant from congress, declaring 
that it should be public highway free of toll for 
the government of the United States, and for 
their property and persons in their service; and 
this on the ground that the canal was in fact 
a highway for commerce, so that vessels could 
pass on it from ports in one state to those in 
another. , , ., , , 

[2. It seems well settled that the character 
of the thing injured by a maritime tort is im- 
material. The jurisdiction depends wholly on 
the navigability of the waters where the in- 
jury occurs. The Ceres, Case No. 2,555; Al- 
bany Dredging Co. v. The Gladiolus. Case No. 
132; Waring v. Clarke, 5 How. (46 V.S^ 441. 
In cases of contract the admiralty jurisdiction 
depends wholly on the subject-matter, whether 
maritime or not, and not on the locality. War- 
ing V. Clarke, supra. In The E. ,M., McChee- 
ney. Case No. 4.463, Blatchford, District Judge, 
held that a canal boat having no motive power 
of its own was liable in rem for a breach of 
a contract for the carriage of gram from isut- 
falo to New York by way of the Erie canal. 
This decision was afiRrmed by Waite, bircuit 
Justice, in Case No. 4,464. The contract was 
made while the boat lay in Buffalo creek, and 
purported to be a bill of lading. The court held 
that, since part of the voyage was, on the Hud- 
son river, the contract was maritime. In ihe 
Hezekiah Baldwin. Case No. 6,449, a canal 
boat, without motive power of its own, and 
fitted as a floating elevator, was held subject 
to a maritime lien. In The General Cass, Case 
No. 5,307, Ix)ngyear, District Judge, held that 
lighters without motive power were subject to 
a maritime lien for towage rendered m the 
home port Towage of a steam dredge and 
her scows is a maritime service for which a 
lien attaches. The Alabama, 22 Fed. 449. A 
maritime lien for supplies can be enforced 
against a steam dredge haying no power of lo- 
comotion in itself. The Pioneer, 30 Fed. 206. 
A contract for the repair of a pleasure barge 
without motive power of its own is maritime, 
and a lien given by state statutes for such re- 
pairs in the home port is enforceable in admi- 
^Ity. The City of Pittsburgh, 45 Fed. b99. 
[3. On the authority of Ex parte Boyer, War- 
ing V. Clarke, and The B. M. IVIcChesney.^ su- 
pra, it would seem that a contract of carnage 
by a canal boat from some point on the li.ne 
canal to New York city was a maritime con- 
tract, of which admhralty has jurisdiction.] 



Case No. 408. 

The ANN ARBOR. 

[4 Blatchf. 205.]* 

Circuit Court. S. D. New York. Sept., 1858.* 

Maritime Liens— Canai.-Boais—Coktkact of 

AFFUElcnTMENT. 

A canal-boxt. exclusively adapted to canal 
navigation, and having, of itself, no power, as 
respects navigation upon public waters, is not 
subject to a maritime lien, in the admiralty, for 
a breach of a contract of affreightment. 

[Cited in U. S. v. The Ohio, Case No 15.- 
915; The E. M. McChesney, Id. 4,463; 



^Reported bv Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

^[Aflirmin!: an unreported decree of the dis- 
trict court.] 
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Salvor Wrecking Co. v. Sectional Dock Co., 
Id. 12,273. Distinguished in Maltley t. 
Steam Derrick Boat, Id. 9,000.] 
[See Buckley v. Brown, Case No. 2,092; 
Jones T. Coal Barges, Id. 7,45S. Contra, 
The General Cass, Id. 5,307.] 

In admiralty. This was a libel in rem filed 
In the district court, against the canal-boat 
Ann Arbor, for the breach of a contract of af- 
freightment in respect to certain tubs of but- 
ter, shipped by tliat craft, from Rome, (N, 
Y.,) on the Erie canal, to the city of New 
York. The district court dismissed the libel, 
IThe Ann Arbor, Case No. 407,] and the claim- 
ant appealed to this court, where further 
proof was taken. 

Charles Tracy, for libellants. 
Edwin W. Stoughton and Benjamin F. Dun- 
ning, for claimant 

NELSON, Circuit Justice. I think that the 
proof, Including that taken in this court, 
leaves the question of fact doubtful, whether 
the tubs of butter claimed not to have been 
delivered at the port of destination, were 
shipped upon the canal-boat at Rome, as 
jiverred In the libel. The proof is too doubt- 
ful to found a decree upon It for the libel- 
lants. I am, also, inclined to think that the 
canal-boat is, not a ship or vessel, upon the 
North river, or other navigable waters with- 
in the admiralty jurisdiction, subject to mari- 
time liens in the admiralty, for breaches of 
ccntracts of affreightment. These boats are 
exclusively adapted to canal navigation. Of 
themselves, tliey have no power as respects 
navigation upon public waters, any more 
tlian a raft, an ark, or a mud-scow. 

Decree afflrined. 



ANN BARTON, The, (WBSTCOTT v.) 

[See Westcott v. The Ann Barton, Case No. 
17,431.] 



ANN CAROLINE, The, (WELLS v.) 
[See Wells v. The Ann Caroline, Case 17,389.] 



Case Ifo. 409. 

The ANN C. PRATT. 

[1 Curt. 340;* 16 Law Rep. 92.] 

Circuit Court, D. Maine. April Term, 1853.* 

Snippixo—BoTTOMKY— Fraud— Validity op Bond 
—Implied Lien— Substitution' of Parties. 

1. Under the 34th admiralty rule, the under- 
writer, who has acepted an abandonment, which 
divests the original claimant of all interest, 
may he admitted to intervene and become the 
dominus litis, in a suit in rem. 

[Cited in The Monticello v. Mollison, 17 How. 
(58 U. S.) 156; The Manistee, Case No. 

'[Reported by Hon. B. R. Curtis, Circuit 
Judge.] 

'[Affirmed by supreme court in Carrington v. 
The Ann C. Pratt, 18 How. (59 U. S.) 63. 
Reversing decree of the district court in Car- 
rington v. The Ann C. Pratt, Case No. 2,445.] 



9,027; The Potomac v. Cannon, 105 U. S. 
634; The Manitoba, 30 Fed. 133.] 

2. A bottomry bond, given for a larger sum 
than was advanced, for the purpose of deceiv- 
ing the underwriter on the vessel, is void. 

[Cited in The Irma, Case No. 7,064.] 

3. Such a bond cannot be allowed to stand 
as security for the sum actually advanced. 

[Cited in The Irma, Case No. 7,064.] 

4. Bottomry is a peculiar contract, differing 
essentially from a loan with security, and is 
incon.sistent with the existence of the lien im- 
plied by the marine law to secure advances to 
a muster in a foreign port to make necessary 
repairs. 

[Cited in The Unicorn, Case No. 9,849; The 
Irma, Id. 7,004; The D. B. Steelman, 48 
Fed. 582; The Wexford, 7 Fed. 080; Force 
"E. Providence W. Ins. Co., 35 Fed. 769. 
Followed in Morrison v. The Unicorn, Case 
No. 9,849.] 

5. When the express contract of bottomry is 
Toid for fraud, no recovery can be had upon 
the footing of an implied contract and lien. 

[In admiralty. Libel on bottomry bond by 
Nehemiah Carrington against the brig Ann 
C. Pratt, Leonard B. Pratt, claimant. De- 
cree for libellant for his implied lien, the 
bond being void for fraud. (Not reported.) 
Claimant appeals. Reversed, and libel dis- 
missed, with costs. The libellant then ap- 
pealed to the supreme court, where the cir- 
ctiit court decree was affirmed, sub nom. 
Carrington v. The Ann C. Pratt, 18 How. 
(59 U. S.) 63.] 

This was an appeal from a decree of the 
district court in a cause of bottomry. The 
brig Ann C. Pratt sailed from Frankfort, in 
the state of Maine, Nov. 7, 1850, commanded 
and owned by Leonard B. Pratt, on a voy- 
age to the Western islands, and thence to 
such other port or ports as the master should 
determine to visit She arrived at Terceira on 
the 29th of November having encountered 
severe gales and been obliged to throw over 
a part of her deck-load. She sailed thence 
for St. 3Iichael, and arrived in sight of that 
island on the 31st of December, but owing 
to gales of wind and thick squally weather, 
was imable to come to anchor until the 11th 
of January; and from that day she lay in 
an open roadstead until the 13th of January, 
when, the master being on shore with the 
ship's papers, she* was struck by a heavy 
squall, parted her cables and all her other 
fasts, and was driven to sea with no anchor 
on board. Richard R. Airey, the mate, took 
the command, and determined to run for St. 
Thomas, whither the master had, before the 
disaster, concluded to go from St. Michael. 
The propriety of this determination was 
questioned by the claimant, and much of the 
evidence bears on this question. The brig 
arrived at St. Thomas on the 6th of Febru- 
ary; a survey was called, and pretty ex- 
tensive repairs were ordered by the survey- 
ors. Money to make these repairs was ad- 
vanced by the libellant, and a bottomry bond 
taken, signed by Airey. Other facts, neces- 
sary to the determination of the case, are 
stated in the opinion of the courL 



ANN C. P. (Case No. 409) 

Before CURTIS, Circuit Judge, and WAHE, 
District Judge. 

OURTIS, Circuit Justice. There is a pre- 
liminary question in tliis case, which must 
be first disposed of. On the return of the 
process, in the court below, Leonard B. Pratt 
appeared and claimed the brig as sole 
owner. In that capacity, he was admitted 
by the court, contested the action upon an- 
swer and proof, appealed from the decree, 
and entered his appeal in this court. After 
the appeal had been claimed, an abandon- 
ment, which he had previously made of the 
brig to the company that had underwritten 
a policy of insurance on her, was accepted 
by the underwriters, who applied to the 
court, by petition, on the fourth day of the 
term at which the appeal was entered, set- 
ting forth these facts, and praying for leave 
to intervene. The question is, whether, at 
this stage of the cause, this can be allowed. 
The thirty-fourth admiralty rule of the su- 
preme court regulates the exercise of the 
right of intervention by third persons, in 
some cases, where that right exists, "ac- 
cording to the course of admiralty proceed- 
ings;" but it does not determine in what 
cases third persons are entitled thus to be 
heard. The forty-third rule does declare, as 
well as regulate, the exercise of the right of 
intervening, pro interesse suo; but It extends 
only to an interest in any proceeds in the 
registry, and has no application to a case 
where the third person seelsis to come in as 
sole owner of the res and contest the suit. 

In the absence of any direct authority, it 
would seem to be quite clear, that a court of 
admiralty, no more than a court of equity, 
would talte notice of mere volimtary assign- 
ments of the subject in dispute, made pen- 
dente lite by the respondent It cannot 
suffer its proceedings thus to be incumbered 
or affected. It is clear, also, that when there 
is a change of ownership, by operation of 
law, as in case of death, the same objection 
does not exist, and that it would be in con- 
formity with its practice, to admit the rep- 
resentative to appear. By a rule of the su- 
preme court, passed in 1821, such a case is 
specially provided for in Jhat court It does 
not extend to the circuit or district courts, 
but is of importance, as showing the pro- 
priety of admitting a representative in an 
appellate court. It must be observed, how- 
ever, that it is only as a representative, as 
having become clothed with the rights of 
the original claimant by succession, that the 
third person is admitted. Now, the case be- 
fore me does not belong to either of these 
classes of cases. It Is not an assignment by 
operation of law, nor Is it a mere voluntary 
assignment pendente lite. The policy was 
underwritten, the disaster occurred, and the 
right of abandonment existed, in point of 
law, before the suit was begun. The in- 
ciioate right of the assured to recover, as 
for a constructive total loss, could only be 
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perfected by making an abandonment; and 
when duly made and accepted it relates bacli 
to the time of the disaster, and clothes the 
underwriter with all rights which at that 
time belonged to the owner. I do not con- 
sider an abandonment, made to perfect the 
previously existing rights of the Insured, as 
resting on the same ground as a voluntary 
assignment; nor that the legal operation of 
such a transfer should be treated by the ad- 
miralty as similar to a sale pendente lite. I 
can perceive no particular inconvenience In 
allowing the underwriter, who has accepted 
an abandonment, to intervene and be ad- 
mitted a party to the suit, as having suc- 
ceeded to the rights of the original claimant, 
and that, thereupon, the appeal would be 
heard, as in other cases. But this is a case 
in which the underwriter claims to have 
succeeded to all the rights of the original 
claimant in the subject proceeded against, 
and that the latter Is consequenfly com- 
pletely divested of aU interest, and should 
be, of all control over the suit, as in case of 
death or bankruptcy; and if admitted, he 
must dominus litis. 

The thirty-fourth rule seems well enough 
adapted to such cases. Unless this construc- 
tion be put upon it, I perceive no provision' 
even for the death of a party, after an ap- 
peal to this court; and as this court does not 
possess power to remit an admiralty cause 
to the district court, and there is no rule ex- 
pressly providing for a supplemental libel to 
be filed here, some rule to prevent the abate- 
ment of suits is needful; and I shall hold 
this thirty-fourth rule to be applicable to all 
such cases. The order which was entered at 
a former day, de bene esse, may, therefore, 

stand. 

Having disposed of this preliminary ques- 
tion. I proceed to consider the merits of this 
case. There are some points in the case 
which are too clear to require me to pause 
upon them. That the mate succeeded to the 
command, In the emergency which occurred, 
there can be no doubt. The presumption Is. 
that he was a person of competent skill and 
ability to discharge his duties; and if he was, 
and fairly exercised his judgment and dis- 
cretion, all interested were bound by his acts. 
Upon these points, I perceive nothing in the 
evidence which would impeach his conduct 
There is a difference of opinion among the 
experts; but it Is far from satisfying my 
mind, that the respondents can avail them- 
selves of the determination of the mate to 
carry the vessel to St Thomas, as a defence 
to this bond. I deem It unnecessary to detail 
the evidence bearing on this part of the case. 
It is equally clear, that the mate, as tempo- 
rary master, had the power, in a fit case of 
necessity, to take up a loan on bottomry; 
and that the lender, in such a case, Is not 
held to see to anything more than an appar- 
ent necessity for the repairs. The authority 
of the mate, as temporary master, is essential 
to enable him to give such a bond. Like oth- 
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er ngencles, he who seeks to acquh'e a right 
through a bond thus executed, must see to 
It that the person assuming to act as master, 
is riglitfully master. But if he he master, It 
does not Impose any new duty of diligence 
upon the lender, that he became such by rea- 
son of a casualty In the course of the voyage. 
When the owners appoint the mate, they 
are supposed to contemplate such casualties, 
:ind to agree that the mate shall exercise all 
the needful powers of master, in case they 
occur; and third persons may rightfully treat 
with him as master, when he has thus be- 
come such. The Kennersley Castle and The 
Rubicon, 3 Hagg. Adm. 8, 9; The Alexander, 
1 Dod. 2S0. 

The real difficulty of the case begins when 
we have advanced beyond these questions, 
and reached the bond itself. The amount 
actually lent by the libellants was $3877.25. 
The bottomry bond was given in the sum of 
$4591.42. Two sets of accounts and vouch- 
ers were made out, the one corresponding 
with the truth of the case, the other with the 
fictitious amount of the bottomry bond, and 
both sets were sent to the father of Captain 
Pratt, accompanied by letters of advice from 
the libellant and Airey, informing him that 
the bond was given for this larger siun, and 
the false account and vouchers sent, to en- 
able the owner to make a claim therefor ou 
the underwriters npon the vessel. A bill of 
exchange for the true sum was drawn by 
Airey, at the same time the bond was given. 
The frankness with which this scheme is ex- 
plained to the father of Captain Pratt, by a 
mercantile house apparently of good stand- 
ing, may Induce the belief that such practices 
are not Infrequent; but If so, they are not 
therefore the less reprehensible, nor is it the 
less necessary that they should be looked at 
in their true light, and visited with their just 
•consequences, when they appear in a com:t of 
Justice. This is a fraudulent bond, and the 
<;ourt will not lend Its aid to enforce It Even 
If the third person, on whom It was designed 
to impose, had sustained no confidential re- 
lation to either of the parties to this transac- 
tion, still the bond would be void. The jus 
tertli Is entitled to protection from actual 
fraud; and the protection is given, by refus- 
ing relief to either party to the fraudulent 
arrangement, not on account of any merit of 
his opponent, but for the sake of public mor- 
tals, and of the right of the party sought to 
be defrauded. This doctrine has been ap- 
plied in numerous cases, even at the common 
law. Thus, a secret promise to pay to one 
■creditor more than the composition paid to 
others for signing the deed, (Leicester v. 
Rose, 4 East, 372; Wells v. Girling. 1 Brod. 
& B. 447;) or to procure signatures to a pe- 
tition for the discharge of an insolvent, 
<Payne v. Eden, 3 Caines, 213; Case v. Ger- 
rish, 15 Pick. 49;) or to prevent fair compe- 
tition at an auction sale; or a sale on execu- 
tion, (Doolin V. Ward, 6 Johns. 194; Gardiner 



V. Morse, 25 Me. 140;) or a promise to give 
more for goods than the price a friend, who 
had been prevailed on to buy them for the 
defendant, had paid, (Jackson v. Duchaire, 3 
Term R. 551; Pidcock v. Bishop, 3 Bam, & 
C. 605,)— are all void at law, though both pai*- 
ties before the court participated, and the 
fraud was directed against a third person. 
But in this case, the underwriters had a re- 
lation to the vessel and to Airey at the time 
this bond was given. A disaster had oc- 
curred, calling for repaks. If their amount 
should prove to be sufficient to justify an 
abandonment, and it should be duly made, 
or made and accepted, it would relate back, 
by operation of law, to the time of the dis- 
aster; and from that time, Airey would bt' 
the agent of the underwriters. This has ac- 
tually happened; and in the posture in which 
the case now stands before tlie court, Airey, 
when he gave this bond, acted for accoimt of 
whom it might concern, and it has turned out 
to concern the underwriters. I have no hes- 
itation in pronoundng the bond to be void 
for fraud. Nor can the bond be suffered to 
stand as security, even for the sum actually 
advanced. I adopt the language of Kent, 
J., In Sands v. Codwlse, 4 Johns. 598, as ex- 
pressing the true rule:— "I presume there is 
no Instance to be met with of any reimburse- 
ment or indemnity afforded by a court of 
chancery to a particeps criminis in a case of 
positive fraud. In Smith v. Loader, Prec. 
Oh. 80, the party advancing money to an 
agent, under a combination with him to 
cheat the principal, lost his whole security 
from the prindpal for the money actually ad- 
vanced to his agent. It is fit and proper 
this result should take place, as a contrary 
course might afford countenance to fraud, 
by giving it a partial effect." This Is the set- 
tled rule in courts of chancery. Bates v. 
Graves, 2 Ves. Jr. 294; Attorney General v. 
Vigor, 8 Ves. 283; Boyd v. Dunlap, 1 Johns. 
Oh. 482. And It Is as fit and applicable in a 
court of admiralty, which administers equity 
In maritime affairs. 

One other question remains. Can the libel- 
lant be allowed to sustain the suit, upon 
the footing of a Hen upon the vessel, under 
the general maritime law of Europe and 
America, for the sum actually advanced by 
him for repairs and supplies? The original 
libel is in a cause of bottomry, and pro- 
pounds the bottomry bond, and seeks to 
recover upon It the whole principal sum, 
together with the marine interest, at the rate 
of ten per cent, stipulated for in the bond. 
The answer contested the validity of the 
bond, as being fraudulent By an amend- 
ment, allowed to be filed at the hearing in the 
district court, an article was introduced, pro- 
potmding a claim for the true amount ad- 
vanced, together with the maritime interest; 
and upon this article, the court below de- 
clared that a lien existed in favor of the 
libellant, by operation of the general admiral- 
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ty law, and decreed accordingly. TUc claim- 
ant appealed. Tliat such a lien would have 
attached upon this vessel, by operation of 
law, if no bottomry contract had been made, 
is clear. But two very grave questions arise, 
AVhether the contract for a bottomry loan, 
followed by the execution of the bottomry 
bond, and the institution of a suit to enforce 
it, are consistent with the existence of that 
lien, by operation of law; and whether tne 
bond, being pronounced to be fraudulent, 
the court will aid the lender to recover 
what, independent of the fraud, would justly 
have belonged to him? 

In considering the first of these questions, 
I must take it to be true, that the lien created 
by the maritime law may be, and is, waived 
by the creditor, by any act or contract which 
is inconsistent with an intention to receive 
or retain that lion. The cases of The Nestor, 
[Case No. 10,126,] and The Chusan, [Id. 
2,717,] were discussed and decided upon an 
admission of the correctness of this position, 
which is supported by Ramsey v. Allegre, 12 
Wheat. [25 XJ. S.] 611, and The William 
Money, 2 Hagg. Adm. 136. The inquiry Is, 
whether what was actuaUy done in this case 
is consistent with an intention to oDtain or 
hold the lien, which the law maritime creates 
in favor of the lender of money to the master, 
for making necessary repairs in a foreign 
port? The original Ubel states that the 
master, being in want of money, and having 
no other adequate means of procuring the 
same, borrowed of the libellant the sum of 
$4,591.42, upon the bottomry and hypotheca- 
tion of the said brig, her tackle and apparel, 
and said sum was accordingly advanced and 
paid by the libellant, at the rate of ten per 
cent, premium for the maritime risk, and 
that in fulfilment of the agreement of bot- 
tomry, the master executed the bond. Airey 
testified that he made an agreement with 
the libellant, not in writing, to furnish funds 
to repair the brig, and to give him a bottom- 
ry bond on the vessel, to secure the payment 
of what he might advance. "He was not 
willing to furnish the funds, unless I would do 
as we tallced." So that, in point of fact, 
the libellant was unwilling to deal upon any 
other footing than that of a contract of bot- 
tomry; and both parties, from the beginning, 
contracted solely with reference to such 
a bond. Now, this is a contract of a peculiar 
character, distinguishable, by very marked 
characteristics, from an ordinary loan. Po- 
thier, Contrat a la Grosse, n. 6, says, "It dif- 
fers from aU other contracts; it forms a par- 
ticular species by itself." Boulay-Paty, in his 
notes to Emerigon on Bottomry, (volume 2, 
p. 417, c. 1, § 2,) uses the following emphatic 
language: "It is neither a sale nor a part- 
nership, nor a loan, properly speaking, nor 
insurance, nor a compound of different con- 
tracts, undique collatis membris,— but it is 
a contract having a specific name,— un con- 
trat nomine,— and a character peculiar to it- 



self." And Emerigon, in the text, (ch. 1, § 4,> 
has an elaborate dissertation on "the differ- 
ence between the contract of bottomry, of 
loan, of partnership, and insurance;" and be 
points out five distinct particulars in which 
a contract of this kind differs from a loan, 
the most important of which are, the risk 
taken by the lender, and the premium paid 
for that risk. To a certain extent, the same 
view of this contract is taken in the case of 
The AtUis, 2 Hagg. Adm. 51. Indeed, so im- 
portant is the difference between the contract 
of bottomry and a simple loan, that it has 
generally been deemed essential that it 
should be contracted for at the outset, and 
before the advances were made, (as it was 
in this case,) to support a bond when actually 
given. The Virgin, 8 Pet [33 U. S.] 53S; 
The Augusta, 1 Dod. 283; The Hebe, 2 W. 
Rob. Adm. 14(5; The Wave, 4 Bng. Law & 
Eq. 589. l^s being so, it seems to me im- 
possible to maintain that the parties intend- 
ed that a lien, by operation of law, should 
exist, for the security of a simple loan, to 
make repairs, in this case. 

One method of determining whether both 
the implied lien and the express hypotheca- 
tion, by way of bottomry, can be intended 
to exist together, is to consider that the first 
has for its object to s'lcure the repayment 
of a loan of money, which is absolutely to 
be repaid, either upon demand, or at a stip- 
ulated time, and for which the master may 
pledge the security of the vessel, the owners, 
and himself; while a loan on bottomry does 
not oblige the owner personally, is to be re- 
paid only on condition of surviving the 
perils, the risk of which the lender assumes; 
and constitutes, as the writers on maritime 
law have so emphatically declared, an ob- 
ligation of a distinct and peculiar kind. It 
is true, that in both cases liens exist; but 
the one is implied by law, the other is cre- 
ated by the act of the master; the one is 
security for a debt of the owners and the 
master, the other is a right to receive a 
sum of money out of the thing at risk, in 
case it should survive the perils, the hazard 
of which is assumed by the lender; the one 
is merely a collateral security for a simple 
loan; the other is a ti-ansaction standing 
quite by itself, not capable of being ana- 
lyzed into a loan and a mortgage to secure 
It, and a contract of insurance, and another 
of partnership, undique collatis membris, but 
simply a contract of bottomry, unlike all of 
them, and resembling nothing, and being 
consistent with nothing, but itself. There i& 
one analogy derived from courts of chan- 
cery, which is entitled to some consideration. 
It is the case of a pm-chaser, who has taken 
a mortgage on the estate sold, to secure the 
purchase-money. It will be seen at once how 
far short of the case now before me this is; 
for there, both the equitable lien implied by 
law, and the security created by act of par- 
ties, operate to secure one and the same con- 
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tract to pay the purcbase-monoy. Yet it . 
1ms been, and still is, the subject of jfrave I 
doubt, whether the implied lien can stand 
with a mortgage. Fish v. Howland, 1 Paige, 
UO; Little v. Brown, 2 Leigh, 353; Boos v. 
Ewing, 17 Ohio, 500; Manly v. Slason, 2X 
Vt 275; Case of An Hostler, Metcalf's Yelv. 
66, note. And it is settled, that any act of 
the parties, showing an intention not to rely 
on tlie implied lien, prevents its operation. 
Brown v. Gilman, 4 Wheat [17 U. S.] 255. 
Having entered into a contract, in its nature 
and incidents wholly distinct from a simple 
loan, secm-ed by a lieu implied by law, the 
maxim, expressum facit cessare taciturn, ap- 
plies. In my judgment, he who loans money 
on bottomry, makes a contract, which is to 
be followed out through all its remedies, as 
such; and when it proves to be voidable for 
fraud, and is avoided, he cannot treat it as 
a simple loan, secured by a maritime lien, 
and thus charge it on the property which he 
failed to obtain a right to, by the only con- 
tract which was made. In accordance with 
this, is the eighteenth rule of practice in the 
admiralty, prescribed by the supreme court 
"In all suits on bottomry bonds, properly so 
called, the suit shall be in rem only, against 
the property hypothecated, or the proceeds 
of the property, in whosoever hands the 
same may be found, unless the master has, 
without authority, given the bottomry bond, 
or by his fraud or misconduct, has avoided 
the same, or has subtracted the property, 
&c., In which latter cases the suit may be in 
personam against the wrongdoer." I appre- 
hend that this points to the only remedy 
which the lender has, when the bond is void 
for the fraud of the master, and the lender 
has not participated in that fraud. If he 
has participated, it is at least questionable, 
whether the court would exert itself actively, 
to give him a remedy for his actual advan- 
ces, even if a maritime lien was implied by 
law. It the bond itself, which created an 
express lien, cannot be allowed to stand as 
security for the money advanced, can he, 
by changing merely the form of his remedy, 
recover on a lien implied by law? 

I know of no precedent for this; and an- 
alogous cases may be found, which are in- 
consistent with it Thus, if a policy of in- 
siu:ance be void for fraud of the insured, the 
law will not allow the premium to be re- 
covered back, though, in the absence of 
fraud, It implies a promise to repay it 
Schwartz v. United States Ins, Co., [Case 
No. 12,505;] Felse v. Parkinson, 4 Taunt 640; 
Tyler V. Home, and Chapman v. Frazer, 
Marsh. Ins. (>i;i; "Waters v. Allen, 5 Hill, 
421. In point of principle, I am of opinion, 
that the fraud is an answer to the substance 
of the claim, for a restoration of the money 
advanced, and that it is not material through 
wliat forms of remedy the recovery is 
sou gilt. But it is not necessary to go to 
this extent in this case. It is enough, that 
tlie bond, being fraudulent, cannot be en- 



forced: and that, in point of fact, no such 
loan, as raises an implied lien, was made. 
The result is, that the libel must be dis- 
missed, with costs. 

[NOTE. On appeal, the supreme court, by 
Mr. Justice Nelson, affirmed tlie circuit court 
decree, declaring the bottomry bond void for 
fraud, and said: "It is insisted, however, that 
the security should be held valid for the amount 
actually advanced, conceding it to he void for 
tlie excess. It is true that a bottomry bond 
may be good in part and bad in part, and may 
be upheld even in cases when taken for a sum 
in the aggregate larger than that which proper- 
ly constitutes a lien upon the vessel within this 
species of security. There are many cases to 
this effect. Abb. Shipp. 126, note; The Aurora, 
1 Wiioat. (14 TJ. S.) 107; M'Outchen v. Mar- 
shall, 8 Pet (33 TJ. S.) 228. These are cases, 
however, in which the items rejected were not 
properly chargeable on the ship, or were em- 
braced within the bond from inadvertence or 
mistake, and entirely consistent with the good 
faith of the parties in the transaction. They 
stand upon widely different principles from 
those where the objectionable items are ficti- 
tious, and inserted in the bond with intent to 
defraud third persons. The entire security in 
such cases becomes tainted with the fraud, and 
a particeps criminis is not allowed to come into 
court to enforce it, even for the money ad- 
vanced or expended; for to permit it would 
afford countenance to the fraud by giving 
partial effect to it. * • * It is insisted, 
however, assuming the bond to be void and 
inoperative, that the lender is then remitted 
to his implied lien, the same as if no bond 
bad been given. How this might be in a case 
where the instrument was defective and void, 
for want of authority to execute it, or for 
any other cause consistent with the good faith 
of the parties, it is not now necessary to in- 
quire, or express an opinion. But we think it 
clear that no such principle can be admitted 
in a case where the bond has been avoided on 
the ground that it was entered into in bad faith, 
and with intent to defraud, on the part of the 
lenders. Any other conclusion would be giving 
to a party the benefit of his own turpitude, 
which the law forbids. Carrincton v. The Ann 
C. Pratt, 18 How. (59 U. S.) 63.] 
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Case No, 410 

The ANN D. RICHARDSON. 

[Abb. Adm. 499.]* 

District Court S. D. New York. April, 1849.* 

Shippino — Demvekt of Goons — Lien for 
Freight— Breaking Up op Voyage — Sale or 
Cargo. 

1. As between the owner of the cargo and 
the ship-owner, the delivery of the cargo at the 
port of destination is a condition precedent to 
the right to freight; and without such delivery 
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the acceptance of the cargo at an intermediate j 
place by the owner of the cargo, is necessary 
to enable the ship-owner to recover either full or 
pro rata, freight. 
[Cited in The Joseph Farwell, 31 Fed. 848.] 

2. The master, although agent for the ship 
and cargo to the extent of being empowered, in 
a case of extreme urgency, to sell either or 
both, is not authorized to accept the cargo on 
behalf of its owner short of the port of delivery. 

3. The laying claim to the proceeds of a sale 
of a cargo made by the master at an interme- 
diate port, or the bringing suit for such pro- 
ceeds, does not amount, in law, to a voluntary 
acceptance of the cargo, or to a ratification of 
the act of the master in breaking up the voyage. 

4. Where a vessel puts in at an intermediate 
port in distress, and it is there found that a 
portion of the cargo has been rendered worth- 
less by perils of the sea, while the residue is 
not of sufficient value to warrant continuing the 
voyage, and such portion is therefore sold by the 
master and the voyage broken up, no claim for 
freight, either in full or pro ratfi., or upon a 
quantum meruit, can be maintained by the ship- 
owner against the shipper. 

[Cited in The Joseph Farwell, 31 Fed. 847; 
The L'Amerique, 35 Fed. 844.] 

5. Upon what principles the general average 
should be adjusted in such a case, as respects 
the contribution due from the cargo. 

In admiralty. This was a libd. In rem, 
by Robert Taylor against the bark Ann D. 
Richardson, to recover the proceeds of a sale 
of goods shipped on board the bark by the 
libellant. 

The facts are stated in the opinion of the 
court 
•Francis B. Cutting, for libellanL 

Daniel Lord, for claimants. 

BBTTS, District Judge. The facts upon 
which the points in contestation in this cause 
arise, are these: The libellant shipped at 
Philadelphia, on March 18, 1847, on board 
the bark Ann D. Richardson, for London- 
derry, a cargo consisting of wheat flour, In- 
dian meal, corn, and navy bread, for which 
the usual bills of lading were executed by 
the master, engaging to deliver the cargo 
to the consignees in the bill of lading named, 
they paying stipulated freight therefor. The 
vessel sailed the next day on her voyage. 
She was new and stanch, but before leaving 
sight of the Gapes made water at the rate 
of one hundred strokes the hour. It ap- 
pears, however, upon the evidence, that she 
was fully seaworthy when she sailed, and 
that the amount of leakage she exhibited 
was usual in new vessels, ana did not affect 
the cargo or her seaworthiness. On the 
27th of March she encountered a heavy gale 
from the S. E., which continued to the 30th, 
and then increased to extreme violence. The 
bark was thrown on her beam ends, her 
masts were cut away, and she lay water- 
logged. The crew, with great labor, freed 
her of water, and rigged spars and endeav- 
ored to work the vessel to Bermuda, but 
being unable to make that port, they put 
into St. Thomas, on the 23d of April, as a 
port of necessity. A survey was there held 



of the cargo. A portion of the corn, (557 
bushels,i was found In a puti*efylng state, 
and was thrown overboard as valueless. The 
chief part of the residue of the cargo had 
been wet and damaged by the stress of 
weather to such a degree tbat It could not 
safely be transported to the port of desti- 
nation, and the master was advised by the 
stu*veyors to sell the whole cargo remain- 
ing, that not Injured not being deemed of 
value to justify carrying it to Londonderry- 
It was accordingly sold on the 11th of May. 
at auction, for $7,730.02. 

The chiimants allege this sum is subject 
to an average charge of $582.08; and they 
also contend that the vessel is entitled to full 
freight and primage for the whole voyage, 
amounting to §4,562.20, and the balance, $1,- 
712.85, they are willing to pay over to the 
libellant. They deny their liability for any 
thing beyond that sum. The vessel was re- 
paired at St Thomas and ready to receive 
a cargo and prosecute her voyage, by the 
2d of June. She did not offer to proceed 
to Londonderry with the sound portion of 
the cargo, nor did she provide any other ves- 
sel In her place. She was employed on a 
different service. The libellant was not pres- 
ent in person or by any authorized agent 
at St. Thomas, and was no way consulted 
in the disposition of the cargo and breaking 
up the voyage. 

Three questions were discussed upon these 
facts: 1. Whether the owner of the vessel 
was entitled to full or pro rata freight, or 
any freight for the transportation of the 
cargo to St. Thomas. 2. Whether he was 
justified in selling the cargo and breaking up 
the voyage at the latter port 3. What 
average the cargo of the libellant was legally 
liable to pay. 

In arguing the case, the counsel have ex- 
amined minutely the doctrines obtaining In 
the English and American courts, and It Is 
strenuously contended for the ship-owner 
that upon the well-recognized principles of 
American law, full freight was earned in 
this case, and that the acts of the master, 
under the emergency, must be regarded as 
the acts of the libellant, by which the vessel 
was deprived of her cargo, and prevented 
completing tlie voyage undertaken. If this 
position is not sanctioned by the court it 
is urged that the libellant, by demanding the 
proceeds of the cargo and bringing suit to 
recover tliem, adopts and confirms the sale 
made by the master. 

It is not to be controverted that the Eng- 
lish rule, applicable to a voyage so circum- 
stanced, debars the ship-owner of all claim 
to freight The case of Vlierboom v. Chap- 
man, 13 Mees. & W. 230, presents a state- 
ment of facts covering all the essential fea- 
tures of this case. A cargo of rice was ship- 
ped at Batavia for Rotterdam, by the bill 
of lading to be delivered there on payment 
of a stipidated freight. The .ship encounter- 
ed a severe hurricane, and it became nee- 
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«s3ary to throw part of the cargo overboard 
and to lake the vessel, in a damaged state, 
to the Mauritius. The cargo was there ex- 
amined, and it was found necessary, with- 
out delay, to sell the whole, otherwise it 
would become utterly worthless from the 
progress of rapid putrefaction. The rice 
was sold at Maiu-itius by agents, to whom 
the master, acting bona fide, confided the 
ship and cargo; and the proceeds were re- 
mitted to the ship-owners. The plaintiff, 
{owner of the cargo,) had no agent at Mau- 
ritius, and neither of the parties was pres- 
ent at any part of the transaction, nor had 
any knowledge thereof until after the sale 
of the cargo. Thus far the two cases are 
brought under the same range of facts. The 
English suit, however, seems to have been 
an amicable one, as the defendants did not 
retain freight money, nor set up an abso- 
lute charge for it 

The question submitted to the court was, 
whether the defendants had any lien or 
right of deduction or set-off against the pro- 
ceeds of the rice, either for the freight in 
the bill of lading, or for pro rata freight, 
or for any freight on a quantum meruit 
The plaintiffs' point was, that under the 
above chrcumstances, the defendants were 
entitled to no set-off for freight The de- 
fendants' point was, that they had a set- 
off or lien, for freight, to the extent of 
£1,413.0.4, the produce of the sale, or, at 
all events, to some extent The court de- 
cided, that if the master might be regarded 
the agent of the owners ex necessitate, so 
as to validate the sale, he was not such 
agent with a right to accept for them a 
deliveiy of the cargo at Mauritius, in place 
of Rotterdam, and that the plaintiffs not 
having transported the cargo conformably to 
their contract, were not entitled to full 
freight nor to pro rata freight, as for a part 
performance accepted in lieu of a full one. 
It was also decided, that there was no foun- 
dation for a quantum meruit claim or allow- 
ance of freight The court grounded their 
reasoning and decision very much upon 
some American cases, cited by Judge Story, 
in his edition of Abbott on Shipping, (page 
328.) 

The argument for the defendant in this 
case now is, that the doctrine of the Ameri- 
can decisions was misapprehended, and that 
the rule to be deduced from them is, that 
the ship-owner, under like circumstances. Is 
entitled to fuU freight, or at least to pro 
rata freight. In the case of Miston v. Lord, 
[Case No. 9,G55,] decided in the United 
States circuit court for this district in Sep- 
tember, 1848, the doctrines of the case of 
Vllerboom v. Chapman, were recognized in 
so far as the authority of the master to 
sell cargo under similar circumstances was 
involved. As between owners and under- 
writers, he may, on general authority, have 
an implied power to do what is fit and 
right to be done, witli ship or cargo, in case 



of emergency. Park Ins. (Ed. 1842,) 345. 
But the court regarded it a fundamental 
principle of the contract of affreightment, 
that as between the owner of cargo 'and 
ship-owner, no right to freight accrued ex- 
cept upon performance of the contract by 
the ship, unless the terms of the contract 
were dispensed with by the owner of the 
cargo; although such discharge need not be 
by express agreement, but might be im- 
plied or inferred from his acts. This is 
believed to be the rule of maritime law adopt- 
ed and enforced in the European and Amer- 
ican courts. Pothier Traite du Contrat de 
Louage, No. 59; Boulay Pa^, tit 5, § 16; 
Pardessus, pt 4, tit 14, c. 2, No. 718; Abb. 
Shipp. 492, note 1; Vlierboom v. Chapman, 
13 Mees. & W. 239; 3 Kent [Comm.] (6th 
Ed.) 218; Hm*tin v. Union Ins. Co., [Case No. 
6,942.] 

The delivCTy of the cargo at the port of 
destination is considered a condition preced- 
ent to the right to freight, and without 
that, the acceptance of the cargo at an in- 
termediate place, by the owner of it Is nec- 
essary to enable the ship-owner to maintain 
a claim to full, or pro rata freight Gaze 
V. Baltimore Ins. Co., 7 Cranch, [11 U. S.] 
358; 3 Kent, [Comm.] 228, 229, note a; Abb. 
Shipp. 534, note 1; The Nathaniel Hooper, 
[Case No. 10,032.] The case of The Nathan- 
iel Hooper demonstrates that the rule in 
admiralty is In consonance with that at 
common law on the subject. [Case No. 10,- 
032.] The case is not affected by the later 
decision In Jordan v. Warren Ins. Co., [Case 
No. 7,524,] for there a voluntary acceptance 
of the cargo by its owner was made; but a 
claim to the pi-oceeds of sale, or bringing 
suit therefor, does not amount in law to a 
voluntary acceptance of the cargo, or to a 
ratification of the act of the master in break- 
ing up the voyage; nor is the master, though 
agent for the ship and cargo to the extent 
of being empowered in a case of extreme 
urgency to sell either or both, ex officio an 
agent of the ship, authorized to accept the 
cargo short of the port of delivery and break 
up the voyage. Miston v. Lord, [Case No. 
9,655.] 

The points in the case now under consid- 
eration, not involved In the decision in Mis- 
ton V. Lord, [supra,] or in Vlierboom v. Chap- 
man, [supra,] are, that a portion of the cargo 
on the arrival of the vessel at St Thomas 
was sound and In a condition to be trans- 
ported to the port of destination, but was 
sold by the master together with that which 
was injured and perishing, and that the ves- 
sel was repaired within a reasonable time 
at St. Thomas, and placed in a condition 
to perform her voyage, but did not offer to 
complete It. 

Most unquestionably the master was not 
bound to take on board and attempt to carry 
forward, the putrid and worthless portion 
of the cargo, nor was it his duty to receive 
that which had been so injm^ed as to be liable 
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to putrefaction, or to occasion disease or 
discomfort to her ship's company, or in- 
jury to the sound cargo in its transportation. 
Tho§e principles are stated and enforced 
with earnest perspicuity in the two Ameri- 
can cases before cited. Jordan v. Warren 
Ins. Co., [Case No. 7,524;] Mistou v. Lord, 
[supra,] circuit court, 1S48. When the whole 
cargo is so damaged that it cannot be trans- 
ported without endangering the safety of 
the ship or crew, or cannot, from its perish- 
ing state, be probably so preserved as to en- 
dure transportation at all, the ship need not 
proceed with it, or offer to do so; but the 
remedy of the ship-owner is on his policy 
for freight, he having failed to earn it, by 
means of perils insured against or insurable. 
1 Phil. Ins. 290. The loss of the cargo must, 
however, be total, for although damaged to 
such a degree as to be not worth the freight 
at the port of destination, this does not 
amount to that kind of total loss, which au- 
thorizes a recovery of the freight on a 
poliQ^. Herbert v. Hallett, 3 Johns. Cas. 93; 
Griswold v. New York Ins. Co., 1 Johns. 
205. 

The present action seems framed upon the 
notion that if the ship-owner, on the facts, 
would have a right to recover freight on a 
policy of insurance, he has the same remedy 
against the owner of the cargo. That is 
clearly not the law. Considering the con- 
dition of the cargo on the arrival of the ves- 
sd at St. Thomas, as equivalent to a total 
loss or physical destruction of it, the plain- 
tiff would be entitled, on insurance of freight, 
to recover his whole freight for the voyage, 
(1 Phil. Ins. 290, 427,) yet as against the 
shipper, he cannot recover freight except 
on performance of the condition of trans- 
porting the cargo and delivering It at the 
port of destination, conformably to the con- 
tract of affreightment 

Independent of this principle, there re- 
mained a portion of the cargo in this case, 
in sound condition; and to entitle the ship- 
owner to claim freight at aU, he must have 
can'ied forward so much of the cargo as 
could be transported. It is no concern of 
his, whether by so doing the interests of 
the shipper would be advanced or consulted. 
He has nothing to do with the question of 
profit or loss to the shipper; and his ves- 
sel having been soon repaired and capable 
of performing the voyage, it was his duty 
to complete it, and then he would be enti- 
tled against the shipper to full freight on all 
the cargo delivered, in specie, whatever its 
condition or value; and might recover against 
the underwriter for that portion which 
perished on the voyage, which, for that rea- 
son, could not be delivered. I shall, there- 
fore, pronounce against the libellant on 
that part of his action which claims the 
recovery of freight in full or pro rata, or 
compen.sation upon a quantum meruit. 

It is not denied by the libellant that the 
ship-owner is entitled to a contribution from 
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the cargo on the general average .>f losses sus- 
tained by the ship. But it has been made a 
serious question in the cause as to the par- 
ticulars of valuation and loss which shall 
enter into the computation and adjustment 
of that average. 

Counsd, on both sides, however, conced- 
ing that a readjustment must be made, ad- 
mit that the better course now is to take 
general directions from the court respect- 
ing the method of stating the average, and 
to wait until the adjustment is presented, 
before a decision is asked in detail upon 
the particulars proper to be included in it 
The adjuster may so settle these points as 
not to leave it desirable to either party to 
litigate the matter before the court In the 
adjustment presented to the court the ship 
is credited with full freight for the voyage. 
This is erroneous. No allowance is to be 
made on that item beyond the value of the 
freight on the cargo thrown overboard, and 
that value will be made contributable, also, 
in the general average. The cargo, on the 
question of general average, is not to be 
charged with any expenses incurred in re- 
spect to it after the voyage was broken up 
and abandoned. 

The charges for repar-ations made to the 
■vessel subsequently, may properly be re- 
ferred to as a means of measuring the actual 
value of her injiu-ies sustained for the com- 
m(m benefit That allowance has no applica- 
tion to claims for the care and management 
of tlie cargo after it ceased to be connected 
with the vessel for the purposes of the voy- 
age. Services or expenditures of that char- 
acter have no connection with the ship or 
the injuries she incurred for the common 
advantage, and cannot, therefore, be sub- 
jects of general average. A decree, with 
special directions, must be entered accord- 
ing to the foregoing principles. 



Case No. 411. 

The ANN D. RICHARDSON. 

[1 Blatchf. 358, note.] 

Circuit Court S. D. New York. Oct Term, 

1840.^ 

Sbipping— Deli VERT of Cargo— Freight. 

In the case of The Ann D. Richardson, on ap- 
peal from the district court in October, 1849, 
the case of Miston v. Lord [Case No. 9,6553 
was cited and its doctrine applied, and the de- 
cree of the district court affirmed. It was held 
that the master having failed to deliver the 
cargo according to the bill of lading, and there 
having been no waiver of performance, either 
express or implied, by tlie shipper or his agent 
at the port of distress, the owner of the vessel 
was not entitled to freight, notwithstanding the 
damaged state of the cargo justified its sale by 
the master at the port of distress; that the 
agency of the master on behalf of the shipper 
at the port of distress, arising out of the ne- 
cessities occasioned by the disaster, was limited 

'[Aflirmingdecrce of district court in The Ann 
D. Richardson. Case No. 410-1 
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to the sale of the cargo; that no case had yet 
extended it further; and that sound principles 
forbade any further interference with the rights 
of the shipper. 

[Note. This case was originally published as 
a note to Miston t. Ijord, 1 Blatchf. 358. No- 
where reported; opinion not now accessible.] 



Case "No, 412. 

The ANNE. 

[1 Mason, 508.]^ 

Circuit Court, D. Massachusetts. Oct Term, 

1818. 

Admiraxtt Juuisdictiox — Pilotage — Wroxg- 

ROEUS OK MUTINEKirS. 

1. The admiralty has jurisdiction in per- 
sonam, as well as in rem, for pilotage earned 
ill piloting ships to, from, or on, the sea. 

rCited in The Wave, Case No. 17,297; New 
Jersey Steam Nav. Co. v. Merchants' 
Bank, 6 How. (47 U. S.) 421.] 

[See The Wave v. Hyer. Case No. 17,300; 
The Alzena 14 Fed. 174; Gottfried v. Miller, 
104 U. S. 521; The Wave, Case No. 17,297.] 

2. To make pilotage a lien on the ship, the 
contract must have been made by some person 
in the employment of the owner, duly author- 
ized to make the contract, such as the master. 
or the quasi master. But mere wrongdoers or 
mutineers have no authority to bind the ship. 

[Cited in Packard v. The Louisa, Case No. 

10.0r)2; Inland v. The Medora, Case No. 

8,237; Smith v. The Creole, Case No. 13,- 
032.] 

3. Upon the facts, the pilotage in this case, 
though meritoriously earned, held not to be a 
charge on the ship. 

[4. Cited in The Clatsop Chief, 8 Fed. 1G3, 
7G7, to the point that a proceeding in rem and 
in personam cannot be blended in one libel.] 

In admiralty. This was a libel [against the 
Anne, George Manners, claimant,] brought to 
recover a compensation for piloting the Brit- 
ish schooner Anne, from Brown's Bank near 
the American coast, to Boston. The mate- 
rial facts proved on the trial were shortly 
tliese:— The Anne was chartered in June, 
1818, at Cork, in Ireland, to proceed from 
thence to Quebec with pessengers. On the 
10th of Jim© she sailed from Cork with up- 
wards of sixty passengers on board, osten- 
sibly destined for Quebec. Being obliged to 
put into Padstow and St Ives, in conse- 
quence of bad weather and some injury done 
to the vessel, she there dismissed as many 
passengers as exceeded the number limited 
by law to be carried out of Great Britain in 
a vessel of her burden, and again proceeded 
on her voyage on the 16th day of July. After 
being out some time, the passengers, amongst 
whom was a son and daughter of the char- 
terer of the vessel, required of the master, 
that instead of going to Quebec, he should 
carry them either to New York or Philadel- 
phia; alleging that they had contracted with 
the charterer to be landed at one of those 
ports. The master refusing to comply with 
their request, on the 17tli of August they 
arose upon him in a body, took the vessel out 

* [Reported by William P. Mason, Fsq.] 



of his possession, drove him with, some vio- 
lence and threats to the cabin; and having 
compelled the mate (who was made a defend- 
ant in this case) to take an oath, that he 
would carry the vessel into one of tlie above 
mentioned ports, or into the port of Boston, 
put him in command. Shortly after this 
transaction, they began to. fall short of pro- 
vision; and after being upon a very small 
allowance for many days, and suffering great 
anxiety from the fear of starving, they fell in 
at sea with the Reindeer, a small fishing 
schooner, and obtahied from her a supply of 
provision, and also prevailed upon the libel- 
lant, one of her crew, to pilot them into Bos- 
ton. After arriving there, the mate and 
crew refused to pay the pilotage, upon the 
ground that it was a charge against tJie ship, 
and the master ought to pay it; and the mas- 
ter refused, alleging that the libellant came 
on board the Anne at the request of the mate 
and passengers, who were at that time in 
command of the vessel; that he made his 
contract with them, and must now look to 
them for its fulfilment. 

The case was argued by Blake, Dist Atty., 
and Blair, for libelant; and W. Sullivan, for 
claimant, 

[Before STORY, Circuit Justice, and DA- 
VIS, District Judge.] 

STORY, Circuit Justice. A preliminary ex- 
ception has been taken to the jurisdiction 
of the court in this cause, upon the ground, 
that no suit lies in the admiralty for pilot- 
age, even when the service has been per- 
formed on the high seas. It is very true, 
that the comrts of common law have held, 
(whether rightly In the full extent, is matter 
with me of extreme doubt) that If the con- 
tract be for services to be performed on a 
navigable river within the body of a county, 
no suit lies in the admiralty in favor of the 
pilot for such services. Boss v. Walker, 2 
Wils. 204; Abb. Shipp. pt. 2, c. 5, p. 183. 
And the high court of admiralty, under the 
imposing authority of prohibitions, has felt 
itself compelled to follow, with hesitating 
steps, in the narrow path thus prescribed by 
the common law. The Eleanor, 6 C. Rob. 
Adm. 39. But there never has been, as far 
as I know, a judicial doubt breathed any- 
where of the rightful jurisdiction of the ad- 
miralty over suits for pUotage on the high 
seas. And, in point of fact, suits of this- 
nature have been, and are continually enter- 
tained by the admiralty. The Nelson, Id. 
227. Even In times of the most severe hos- 
tility, the courts of common law admitted, 
that the admiralty had jurisdiction over con- 
tracts made upon the sea to be performed 
upon the sea; and if there ever was a case, 
which came exactly within the terms of this- 
description, it is the present; for the contract 
was made upon the sea to pilot the vessel 
into some port of the United States, she be- 
ing then at least tliree days' sail from land. 
But if this were a perfectly new case, un- 
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aided by autJiority, I should still hold that 
the admiralty had upon principle a rightful 
jurisdiction, as well in personam as in rem, 
for pilotage due for services performed on, 
from, or to the sea; since it properly arises 
under a maritime contract, and differs In no 
substantial respect from the contract for 
mariner's wages. We may, therefore, safely 
dismiss this objection. 

Upon examining the testimony in this case, 
which is extremely contradictory in many 
material respects, I cannot say, that the con- 
clusion drawn l)y the district judge, as to the 
real state of facts, is not fully warranted by 
a decisive weight of evidence. Admitting 
that the original voyage was to Quebec, and 
not to the United States, it is difficult to re- 
sist the impression, that the master did, in 
common with the passengers, feel the serv- 
ices of the pilot to be very deshrable, if not 
absolutely necessary. And the pilot was no- 
ways reluctant in complying with the wishes 
of the parties, if he could be made perfectly 
secm-e of his stipulated pilotage- It cannot 
be disguised, also, that there is no inconsider- 
able probability, that the intention of some 
of the parties, and at least of the charterer, 
was, that the ostensible voyage to Quebec 
should terminate in a real voyage to the 
United States. And the provisions of the 
statutes of 43 Geo. TIL c. 5G, and 57 Geo. III. 
■c 157, restricting British, as well as foreign 
vessels, to a very small number of passen- 
gers, when bound to the United States, and 
allowing a very large number, when bound 
to the neighbouring British provinces, afford 
a very strong color to tiiis supposition. Many 
circumstances, too, admit of an easy explana- 
tion in this way, which would otherwise be 
wrapt up in jnarvellous mystery and diffl- 
•culty. In this view, the supposed mutiny, if 
not the effect of pre-concert, was not so 
much at variance with the wishes of any of 
the parties, as to involve any serious oppo- 
sition, or inflame any very atrocious passions. 
The master might not have had any very 
sincere reluctance to acquiesce in a scheme, 
which he had no particular interest to oppose, 
even if he had not been previously con- 
sulted, as to the change of destination. To 
be sure, the case under this aspect involves 
a meditated fraud upon the British laws. 
But this court is not at liberty to enforce the 
mimicipal regulations of a foreign country, 
or to talie cognizance of any frauds attempt- 
ed on them. I confess that I have always 
been a good deal staggered by this doctrine. 
It has appeared to me more consonant with 
national comity, sound morals, and public 
justice, that courts of all countries should 
lend their aid to discountenance frauds upon 
the revenue laws of other countries, and de- 
-cline to enforce any agreements entered into 
for the purpose of evading those laws. An 
■exception might very properly apply, where 
those laws were In direct hostility to 
our own policy or laws, or were inconsistent 
with the principles of general justice. Bui 



the rule Is now too stubborn to be controlled, 
and has been so long established, that it has 
become almost a formula in our text-booljs. 
See Marsh. Ins. hk. 1, c 3, § 1, and 1 Valin, 
Comm, art. 49, p. 127; Pothier, Traite D'As- 
sur. note 58; 1 Bmerig. 212, 215; Planche 
V. Fletcher, 1 Doug, 251; Lever v. Fletcher, 
Park. Ins. (6th Ed.) 313; The Ck)urtney, 
Edw. Adm. 239; The Leander, Id. 35; The 
Fortuna, 1 Dod. 81; The Amedie, Id. 84, 
note. And, indeed, if the contrary doctrine 
existed, I do not perceive, that it could ma- 
terially bear on the present case; because 
there is no pretence to say, that the pilot 
connived at the supposed mutiny or change 
of destination; and his services were reahy 
beneficial, and rendered bona fide for the 
common benefit. It was certainly not for 
him nicely to scan the various rights or du- 
ties of the parties; and It would be strange, 
if services, humanely rendered, were to be 
treated as crimes, not from any misconduct 
in the pilot, but from the relief having been 
afforded to persons, who had brought them- 
selves into distress by their own previous 
misconduct I can have no doubt, that the 
pilot has rendered a meritorious service, and 
is entitled to a just compensation from some 
of the parties. 

But the principal question remains to be 
considered, and that is, against whom is the 
pilotage a rightful charge? The original suit 
began by a petition in personam against the 
mate (who at the time of the contract acted 
as master, the master having been suspende<l 
in the command by the asserted mutinous 
acts of the passengers) and prayed process 
as well against him as against the ship. Sub- 
sequently process was duly Issued against 
the ship; and thereupon the original master, 
the mate, and the British consul for the 
owners, severally appeared, and put in a 
defensive allegation. Whether a proceeding 
in personam and in rem can be regularly 
combined, so as to entitle the libellant to 
a decree in personam, if he fails to establish 
his claim in rem, need not here be decided; 
because the parties have, by their own pro- 
ceedings, waived any question on this head, 
and confined the ultimate process to the ship 
only; and if it cannot be maintained against 
the ship, there must be a dismissal of the 
present suit. 

To make the pilotage a charge on the ship 
itself, or on the owners, there must be in 
cases of this nature (for I speak not of pilot- 
age connected with, and forming a part of 
salvage services) an express or implied con- 
tract with the owner, or with his authorized 
agent. The master is for this purpose an 
authorized agent; and upon his death or 
absence the same authority devolves upon 
the next person properly succeeding to the 
master in the command of the ship. But it 
certainly cannot be maintained, upon any 
acknowledged principles of law, that mere 
wrongdoers or usurpers of the command of 
the ship, not acknowledged or appointed by 
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the owner, can create a lien on the ship, or 
personally bind the owner by a contract, 
whicli they may choose to malce, whether it 
be beneficial to him or not. A fortiori, a 
criminal usurpation of authority, or a pi- 
ratical revolt, cannot afford any foundation 
for a title, which is to bind the ship or own- 
er. 

In the cause now before the court, if the 
transaction is to be taken, as a case of real 
mutiny, in which the master was forcibly 
deprived of his lawful authority, and driven 
from the command of the ship, neither the 
passengers nor ihe mate, who succeeded by 
the appointmen ^»f the passengers as master, 
had competent .-luthority to enter into any 
contract binding upon the owner; no more, 
indeed, than any pirate or roving plunderer 
upon the ocean. If, on the other hand. It 
Is to be taken as a merely feigned and fic- 
titious proceeding, It becomes material to 
ascertain whether the master. In point of 
fact, entered into the contract directly or Im- 
pliedly on his owner's account. For, if the 
contract, though for the benefit of the ship, 
was made by the pilot, under a knowledge 
of all the circumstances, with other persons 
on their own personal responsibility, I do 
not see how, because they have failed to 
perform it, a resulting security falls on the 
ship. Now, It Is very remarkable, that the 
evidence, sufBciently discordant in other 
most important particulars. Is uniform In 
this, that the master utterly refused (no 
matter, whether In pursuance of a precon- 
certed plan or not) to be accountable for 
the pilotage. It is very ti'ue, that he seems 
to have been desh'ous to retain the pilot; but 
at the same time he explicitly disavowed 
any agency in the transaction, and gave ftill 
notice, tliat the pilot was to look, not to 
him, but to the passengers for his recom- 
pense. The passengers did accordingly agree 
to pay It; and the pilot, trusting to their 
good faith, and, as I am persuaded, notwith- 
standing the pretence of violence, noways 
loth, engaged in the duty. The passengers 
have abused his confidence, and most dis- 
gracefully refused him a recompense, which 
.he justly earned; and If any of them were 
before the" court, I should not hesitate a mo- 
ment In awarding him, as against them, the 
fullest compensation. It la no very welcome 
proof of the morality or gratitude of these 
emigrants thus landed In safety on our h{^- 
pltable shores, that they should signalize 
themselves by a paltry artifice to evade a 
meritorious debt But how can the court 
pay, imder these circumstances, that a con- 
tract explicitly declined (as the libellant him- 
self admits) by the master, who alone had 
authority to bind the ship, and as explicitly 
entered into with the passengers, is to be 
deemed a debt due from the owner? The 
question Is not, whether the owner has been 
ultintately benefited by the service; but 
whe*hef he has contracted the debt It Is 
material alst*, that the libellant does not in 



any part of his allegation assert that any 
contract was made by the original master; 
(and if he did, his own testimony would dis- 
prove it;) but his claim against the ship is 
rested on the retainer of the mate, then act- 
ing as master. The conduct too, of the pilot, 
after the arrival of the Anne in port evinces 
In a strong manner his own understanding, 
that he had no claim on the original master, 
and consequently no claim through him upon 
the ship itself. Upon the whole I cannot 
say, that there Is sufficient evidence to war- 
rant me holding, that the pilotage in this 
case ought to be a lien on the ship; and 
with the utmost respect for the opinion of 
the district court I am compelled to pro- 
nounce, that its decree must be reversed. 
Considering however all the circumstances, 
I shall direct the reversal to be without costs 
to either party. 
Decree reversed. 



ANN, The ELIZABETH. 
[See The Elizabeth Ann, Case No. 4,357.] 



ANNE. The, (JOHNSON v.) 
[See Johnson v. The Anne, Case No. 7,870.} 



ANNE, The LUCY. 
[See The Lucy Anne, Case No. ^.SVU] 



ANNE, The MARTHA. 
[See The Martha Anne, Case No. 9,146.] 



ANNE, The MARY. 
[See The Mary Anne, Case No. 9,195.] 



ANNESS, (REISSNER v.) 

[See Heissner v. Anness, Cases Nos. 11,686. 
11,687, and 11,688.] 



Case No. 413. 

ANNETTE v. The STORM. 

[N. Y. Daily T. July 14, 1865.] 

District Court, S. D. New York. 

Collision— Too Entering Steamer's Slip, 

[A steam tug is legally chargeable with notice 
of the time when a steamer is to leave her berth 
on her regularly appointed and notorious trips, 
and is negligent in trying to enter the berth at 
such time, and" while the steamer is already in 
motion, unless driven thereto by stress of weath- 
er or casualty.] 

[In admiralty. Libel by Robert Annette, 
owner of the steamer Thomas E. Hulse, 
against the steam tug Storm, for collision. 
Decree for libelant.] 

Sunbury & Tellon, for libelant 

Beebe, Dean & Donohue, for claimants. 
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Before BETTS, District Judge. 

This was a libel for a collision between the 
steamboat Thomas E. Hulse owned by the 
libelant and the steam tug Storm. The col- 
lision occurred in broad day light near the 

mouth of the slip between piers No. 

and 1 in the North river, on the 



day of , — . 

Held BY THE CJOUBT, that ^e Storm was 
legally chargeable with notice that the Hulse 
was in motion attempting to depart from her 
berth upon her regularly appointed and no- 
torious destination to Fort Lee. That the 
Storm was only seeking the slip which she 
attempted to enter as a casual place of 
shelter without any legal priority of right or 
privilege to the occupation of it, in prefer- 
ence to the Hulse, and without being driven 
into it by stress of weather or by any com- 
pulsion or casualty. That, prima facie, the 
Hulse was entitled by a free and undisturbed 
passage out of the slip from which she was 
in the act of departing; and that the proceed- 
ings of the Storm in entering the said slip at 
the same time, thus crowding upon her and 
intercepting the movements of the Hulse, 
was unjustifiable and wrongful. 

Decree therefore for libelant, and with a 
reference to compute damages. 



• Case No. 414, 

The ANN GREEN, 

[1 Gall. 274.]* 

Circuit Court, D. Massachusetts. Oct. Term, 

1812.* 

Pbize — Ship's PAPEns and Crew — Evit>ence— 
War— Neutral Shipper — Domicil — Salvage 
— Freight. 

1. In prize causes the first hearing is to be 
on the ship's papers, and the preparatory evi- 
dence of the ship's crew. If these acquit or 
condemn, there is an end of the cause. If they 
present a case of doubt or difficulty, further 
proof is admissible by order, or by plea and 
proof. Further proof sometimes allowed to the 
captors. 

2. If the captured crew do not give up papers 
on the first examination in preparatory, the 
court will not admit them afterwards. If a 
witness suppress material facts on his examina- 
tion in preparatory, he shall not be permitted 
to supply the defect by a supplementary affida- 
vit. The commissioners to take the answers on 
the standing interrogatories should not rest sat- 
isfied with general answers, but require full and 
minute details of all material facts. 

3. The national character of a party depends 
upon his domicil. "What constitutes such domi- 
cil. A British, subject domiciled in the United 
States, though temporarily absent in a British 
island, is as to purposes of trade held to be an 
American merchant. 

[Cited in Burnham v. Rangeley, Case No. 
2,176.] 



^[Reported by John Gallison, Esq.] 

'[Affirming an unreported decree of the dis- 
trict court.] 



4. The question of enemy or friend depends 
upon the domicil of the party. A shipment 
made to Canada by a British subject domiciled 
in the United States, but temporarily at Jamai- 
ca, in his character as a Britisli suliject, does 
not, if made in time of peace, affect the proper- 
ty with a hostile character, if war brealis out 
pending the voyage. But it is otherwise, if such 
shipment be made pending a Itnown war. 

[Cited in The Am ado, Case No. 12,005.] 

5. In genera! no claim is admitted in prize 
causes, in opposition to the ship's papers; but 
this rule is relaxed in favor of shipments made 
in peace. 

6. Where a neutral is engaged in a^ trade, 
which is exclusively confined to the subjects of 
a country, and interdicted to all others, and 
cannot avowedly be curried on in the name of 
a foreigner, such a trade is so purely national, 
that it must follow the situation of the coun- 
try, as to peace or war, and be deemed hostile 
or neutral accordingly; and in such a trade, it 
is immaterial whether the shipment be made in 
time of peace or war. The trade between Jamai- 
ca and Canada proved not to be of such a char- 
acter. In time of war property cannot change 
its character in transitu; nor can property 
shipped, to become the property of an enemy, be 
protected by the neutrality of the shipper. 

[Cited in The Sarah Starr, Case No. 12,352; 
The Delta, Id. 3,777.] » 

7. In order to entitle to salvage, as upon a 
recapture or rescue from an enemy, the proper- 
ty must have been taken from the actual or con- 
structive possession of the enemy. 

8. Captors are not in general entitled to 
freight on the capture of neutral property on 
board of an enemy's ship, unless the goods are 
carried to the port of destination, within the in- 
tent of the contracting parties. But if the 
property be ultimately bound to the market, 
where the captors carry the ship, or the pro- 
ceeds are to go there indirectly, a direct com- 
munication being prohibited, freight is due to 
the captors. The captors are entitled to their 
expenses in all cases of further proof. 

[On appeal from the district court of the 
United States for the district of Massa- 
chusetts.] 

In admiralty. This was a proceeding on 
the prize side of the court, on an allegation 
of prize by the libellant, commander of the 
privateer Grossamer, against the ship Ann 
Green and cargo. The ship and all the cargo, 
excepting fifty-six puncheons of rum, were 
condemned as enemy's property, no claim 
having been interposed therefor in the dis- 
trict court The fifty-six puncheons of rum 
were claimed on account of Lewis Simond, 
Charles Wilkes, and Henry Cullen of New 
York, the asserted owners; and upon a full 
hearing of the cause in the district court, 
a decree of restitution passed, subject to 
freight and the captor's expenses. An ap- 
peal was interposed by the captors, and up- 
on the bearing of the cause, which in the 
first instance was ordered to be upon the 
ship's papers, and the preparatory examina- 
tions, an interlocutory order passed for fur- 
ther proof to be made by the claimants, and 
that the evidence, which had been irregu- 
larly taken for the district court, might upon 
the final hearing be offered to this court. 
The facts of the case, so far as respects the 
1 present claim, are, that the ship sailed with 
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her cargo from Jamaica for Quebec on the 
20tli day of Jmie, 1812, and was captured 
and brought into Boston on the 1st 
day of August, 1812. A libel was filed, 
and the deposition in preparatory of the 
supercargo, Mr. Fish, was taken before 
the commissioners on the 3d day of Au- 
ust, and returned to the district court 
On the 14tb of the same August, up- 
on application of the claimants, the examina- 
tion of Mr. Fish was remanded to the com- 
missioners for further answer on the last 
interrogatory. The new examination was 
taken on the 15th of August, and came up 
in the cause. Upon the ori^nal examina- 
tion, the supercargo to the 12th interroga- 
tory answered, "that the rum was shipped 
by various merchants living at Jamaica, and 
consigned to various persons at Quebec, 
whose names appear in the manifest, and 
papers delivered to the captors. He knoweth 
them not personally; but believeth them to 
be British subjects. The o'\vnership of the 
rum he cannot declare, but must refer to the 
papers delivered up to the captors, to as- 
certain the ownership." To the 14th inter- 
rogatory he answered, that he linoweth not 
of any papers, &c., except those delivered to 
the captors. To the 16th interrogatory he 
answered in the negative, that there was no 
suppression or concealment of any papers, 
and to the 32d interrogatory he answered, 
"that he has declared the whole of his knowl- 
edge relating to the premises." On his sup- 
plementary examination to the last inter- 
rogatory, he stated, that after his former 
examination, and on the same day, he found, 
in the letter bag of, and on board the ship, 
fifteen letters, which he produced, and which 
he supposed had been taken possession of 
by the captors. That he verily believed 
those letters were placed in the letter bag 
at Jamaica, before the ship's departure for 
Quebec, and that they had ever since re- 
mained there. That on the 11th or 12th of 
August, Mr. Wilkes, one of the claimants, 
called on him in Boston, and asked. If he 
bad not on board fifty-six puncheons of nun, 
shipped by Mr. Henry CuUen, or had any 
letters sent by Cullen; that upon examina- 
tion of the covers of said letters, CuUen's 
hand-writing was recognised on two, which 
were directed to Messrs. John Mure & Co., 
Quebec, which were then opened and read 
In the deponent's presence. In one letter 
was contained a bill of lading signed by the 
deponent for fifty-six pimcheons of rum 
shipped by Ctillen in said ship to be delivered 
at Quebec; and the other contained two en- 
closures. That the deponent allowed Willces 
to retain them until this day, when they 
were returned to him, as he believes, un- 
altered. That the residue of the letters re- 
main sealed. That the deponent hath no 
doubt, that the said fifty-six puncheons of 
rum, at the time of their shipment as afore- 
said, and if restored, did, do, and will belong 
to the house of Simond & Co. of New York, 



because he Imows it was the general opinion 
in Falmouth in Jamaica that Cullen was the 
agent of said house, doing business there as 
their agent, and not on his own individual 
account, and that about three weeks before 
he sailed he knew that Cullen had sent home 
a vessel, belonging to the house aforesaid, 
in ballast, although he had a great quantity 
of rum belonging to the said house then on 
hand, but could not ship it to the United 
States. Upon the order for further proof, 
it was proved that Mr. Cidlen was a native 
of Scotland, and came to New York to live 
in 1795, being then about nine or ten years 
old. That on the 10th day of May, 1804, he 
was naturalized at New York, where he re- 
sided until the year 1808. That he was ad- 
mitted as a partner of the house of Simond 
& Co. consisting of the claimants, on or 
about the year 1807, and they, having debts 
due to them to a large amoimt, sent him out 
to Jamaica In 1808, to collect the same. 
That he was absent at Jamaica about six or 
seven months, and then returned to New 
York; and went out a second time in March, 
1810, and resided there about a year, and 
then returned to New York; and went 
out a third time In October, 1811, and had 
not yet returned. During all this time the 
affidavits of the claimants stated, that he 
was absent upon necessary business, con- 
nected exclusively with the collection of the 
debts due to the company; and there were 
many corroborative affidavits, which showed 
the general impression among all his ac- 
quaintance at New York, that he did not 
contemplate a residence at Jamaica for pur- 
poses of trade. 

In the manifest of the cargo, fifty-six 
puncheons of rum were stated to be shipped 
by Henry Cullen, but no consignmaat was 
mentioned. No bill of lading appeared to 
have been found on board, except that which 
was produced upon the supplementary ex- 
amination of Mr. Fish. In that the rum was 
consigned to Messrs. John Miu*e & Co., and 
the accompanying letters addressed to them 
contained instructions to sell and remit the 
proceeds, or to pay to the orders of Messrs. 
Simond & Co. The first letter of 26th of 
June said, "I owe Lewis, Simond & Co., of 
New York, a considerable sum, and I shall in 
all probability apply the proceeds of this 
shipment to the liquidation of that debt." 
The second letter of the 28th of the same 
month enclosed a letter to be forwarded to 
Messrs, Simond & Co. and said, *'I now re- 
quest that you will remit the nett proceeds 
of these fifty-six puncheons to Lewis, Simond 
& Co. of New York, or honor their drafts 
as they shall appear." The enclosed letter 
to Messrs. Simond & Co. after stating the 
shipment of the fifity-six puncheons by the 
Ann, contains the following expressions; "1 
am shipping about fifty puncheons in the 
Aid, Capt Redmayne, on my account, con- 
signed to Messrs. Bruce de Penthieu, Buzett. 
& Co., London, and the nett proceeds of this 



ANN G. (Case No. 414) 



[1 Fed. Cas. page 960] 



shipment also shall be paid to yotir order. 
These two shipments, I regret to say, are all 
that I am able to apply this year to the 
liquidation of the heavy debt I owe." Con- 
nected with the claimants* affidavits was a 
letter from Cullen to Messrs, SImond & Co., 
dated Falmouth, 7th of June, 1S12, in which 
he said, "I am getting from all our cor- 
respondents about 100 puncheons rum only, 
half of which I ship in the ship Ann Green, 
Capt. Pish, to Quebec, consigned to John 
Mm-e & Co., as British property, that is to 
say, in my own name alone, the other half 
to' Bruce de Penthieu, Buzett & Co. I write 

this week by the British Packet, to B. 

de Penthieu, B. & Co. for insurance on both 
these shipments." 

Blake, Dist Atty., for the captors. 

1. The supplemental examination of Fish 
was irregular. The Speculation, 2 C. Rob. 
Adm. 293. 2. Cullen, the shipper, is a British 
subject. His allegiance to that government 
Is, by its laws, inalienable. His naturaliza- 
tion, as a citizen of the United States, can- 
not extend beyond the limits of the United 
States. Cullen avows himself a British sub- 
ject, for he says, "I ship in my own name, as 
British property." The Bernon, 1 C. Rob. Adm. 
102; The La Virginle, 5 C. Rob. Adm. 98; 
The Indian Chief, 3 C. Rob- Adm. 24; The 
Citto, Id. 38; The Bmbden, 1 C. Rob. Adm. 
16; The President, 5 C. Rob. Adm. 277; 
[Baring v. Clagett,] 3 Bos. & P. 207; The 
Herman, 4 C. Rob. Adm. 228; The Vigl- 
lantia, 1 C. Rob. Adm. 12; The Betsey, Id. 97; 
The Chester, 2 DaU. [2 U. S.] 42; Arnold v. 
United Ins. Co., 1 Johns. Cas. 3G3, 364, and 
note b.; Act March 27, 1804. 3. But, ad- 
mitting Cullen to be an American citizen, yet 
having, as a British subject, engaged In a 
trade allowed to British subjects only, he 
loses the benefit of his American character, 
so far as respects such trade. 4. The proper- 
ty was taken in transitu. Whatever might 
have been done with it, if found in Jamaica 
upon a conquest of that island, may be done 
with it, when f<iund on board an enemy's 
ship. It is true, that by the treaty, goods, 
&c., are not to be confiscated. But in this 
case, no process of confiscation is necessary. 
Bynk. 23, 25, 51, by Duponceau. 5, The 
captors are tmtitled to salvage, if the rum 
is restored. Had it gone to Canada, it would 
have been confiscated as enemy's property. 
The claimant therefore is benefited by 
the capture. The War Onskan, 2 C. Rob. 
Adm. 299. The rum is of the same value 
here as in New York, 6. The captors are 
entitled to freight The Diana, 5 0. Rob. 
Adm. 64. 

Jackson, In reply, for the claimants. 

In this case, the claimants as well as the 
captors are to be favored, being both citizens 
of the United States. (As to Blake's first 
point. Story [Circuit Justice] told Jackson he 
need not insist), 2. Naturalizition by om* 
laws lias ail the effect of a naturalization by 



act of parliament in England. As to us, thu 
original character ceases altogether. Cullen's 
house of trade In this country is enough to 
show him not a British subject. Between 
citizens, this is a question of municipal law; 
between a citizen and a foreigner, it would 
be a question of public law. 3. It is as- 
sumed that none but British subjects can 
ship on a British bottom from Jamaica to 
Quebec; the fact Is otherwise. There is no 
case or statute to support this assertion, 
and the contrary appears from Mure & Co.'s 
letters. In The Princessa, [2 C, Rob. Adm. 
49,] Sir W. Scott takes it for granted, that 
a Spanish subject only could ship specie, 
but he gives no authority for the supposition. 

4. Bynkershoek, in the passages cited, speaks 
only of choses in action. An American army 
invading Canada, and finding my property 
there, could not take it as British property. 
The Packet De Bilboa, 2 C. Rob. Adm. 133. 

5. The case of The Packet De Bilboa gives 
no salvage, but directs only the expenses to 
be paid. In this case there is no recaptiu-e. 

6. No freight is due, unless the cargo Is 
brought to the original port of destination. 
The Fortuna, 4 C. Rob. Adm. 278. By the 
appeal, the captor's right to freight Is taken 
away, even If he had any before. The prop- 
erty is here as much beyond the reach of the 
owner, as It would be In some neutral coun- 
try. It is in a foreign port Carolina is for- 
eign as to Massjichusetts. So are England 
and Ireland foreign to each other, as to the 
same point. The freight from Boston to 
New York is now greater than from Jamaica 
to that <dty. 

[Before STORY, Circuit Justice, and SHER- 
BURNE, District Judge.] 

STORY, Circuit Justice, after a recapitula- 
tion of the facts. Such are the facts dis- 
closed in the evidence; and various objec- 
tions have been argued, and Ingeniously ar- 
gued, which I shall now proceed to consider. 
In the first place it Is contended, that the 
supplementary examination of Mr. Fish, and 
the accompanying letters, ought to be re- 
jected. It is undoubtedly the practice of the 
prize courts to confine the first hearing of 
the cause to the papers found on board of 
the ship, and the preparatory examinations. 
If they acquit or condemn, there is, in gen- 
eral, an end of the cause. If they present 
a case of doubt or difficulty, fm:ther proof Is 
admissible, and this may either be by the 
common order for further proof, or the more 
solemn proceeding by plea and proof. But 
doubts either of condemnation or acquittal 
may sometimes arise from extrinsic facts 
presented by the claimant or the captors, and 
the discretion of the court is sometimes ex- 
ercised in the admission or rejection of such 
facts. The prize courts are however very 
solicitous to preserve the simplicity of their 
proceedings, and therefore, if the case appear 
very clear and satisfactory upon the original 
evidence, they yield with great reluctance to 
the admission of extrinsic circumstances. 
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The evidence of papers invoked from other 
causes, and of papers found on board other 
sUli»s, does not come within the restriction, 
and in other kistances of pregnant suspicion, 
or reasonable doubt, the courts will not suffer 
a rule, founded upon the mere convenience 
of practice, to exclude the captors from the 
benefit of diligent inquiries. The Sarah, 3 
C. Rob. Adm. 330; The Romeo, 6 C. Bob. 
Adm. 35; The Vriendschap, 4 C. Rob. Adm. 
166. But it Is a rule, which every principle 
of law and of policy requires should not be 
relaxed, that, as the evidence to acquit or 
condemn must, in the first instance, come 
from the ship's papers and preparatory ex- 
aminations, no papers should be allowed, 
which, are not produced at the first examina- 
tion. What would be the consequence of a 
different practice? That parties would, at 
the first examination, make formal answers, 
and after full time was given to know the 
difficulties of the case, papers and evidence 
would be manufactured to meet them. Good 
faith on the contrary requires, that every pa- 
per should be disclosed at the first; that par- 
ties should tell the whole truth; and that 
every inducement to concealment or suppres- 
sion of evidence should be completely dis- 
countenanced. And I wish it to be distinctly 
understood, that If parties will attempt to 
cover up the real transactions, or withhold 
them, until counsel can be taken, they can 
never be permitted in a prize court to supply 
the first defects. The Anna, 1 G. Bob. Adm. 
331; The Speculation, 2 C. Bob. Adm. 293. 

In the present cas^ I think the supercargo, 
Mr. Fish, has acted with very great im- 
propriety. It is perfectly frivolous to pre- 
tend that he did not know but that the cap- 
tors had these fifteen letters. Where was 
the sliip's letter bag when the ship was cap- 
tured? Was it given up to the captors? If 
it had been so, the whole papers would have 
been before the court; for the prize-master 
has sworn to the delivery of all ship's papers 
delivered to bim. It is not even- now pre- 
tended, that the captors had these letters; 
on the contrary, the evidence Is, that they 
were In the ship's letter bag, and had always 
remained there on board of the ship. Where 
was the letter bag kept? No account is 
given of it; and to suppose that it was not 
concealed and suppressed, is to suppose that 
the captors voluntarily relinquished all bene- 
fit of evidence, which might go to the con- 
demnation of the property, I have no doubt, 
therefore, that there was a premeditated sup- 
pression and concealment by the deponent, 
and that, at the time of his first examination, 
the letter bag was in his possession. Yet he 
has answered on the subject in a manner, 
which no honest man can approve. I regret 
to say, also, that the second examination 
proves incontestably. If it be credited at all, 
that Mr. Fish did not tell the whole tnith at 
that time. How slight and vague are his 
answers to the interrogatories as to the prop- 
erty and papers! Yet, on his second oxami- 
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nation, be has not only new knowledge of 
facts, but ho states that he has no doubt that 
Messrs. Simond & Co. are the real owners of 
the nun, and that Gullen acted as their 
agent; and he relies upon circumstances with- 
in his knowledge at Jamaica, to corroborate 
the opinion. Now let me ask, why were not 
these facts and circumstances disclosed at 
the first examination? The witness does not 
pretend, that the light has Just dawned upoi> 
him. I must conclude, therefore, that he did 
not choose to declare all that he had the 
means of knowing. If he has acted in so 
unjustifiable a manner, I do not think it any 
severity to receive his testimony with great 
hesitation. 

I cannot, however, In this connexion, omit 
to remark, that with very few exceptions, 
the prepai'atory examinations are not taken 
with that fulness and exactness, which the 
in^rro^atories require. It Is the duty of tb^ 
commissioners, not merely to require a for- 
mal direct answer to every part of an in- 
terrogatory, but to require the witness to 
state the facts with al^ the minuteness and 
detail, which belong to them. The commis- 
sioners should not be satisfied with a gen- 
eral answer. They know the object of the 
examination, and it is their indispensable 
duty to procure a full and explicit and cir- 
cumstantial answer to every question. Jf this 
were always done, much of the imcertainty 
which now is found in prize causes at a first 
hearing, would be completely obviated. 

But to return. Though I directed this sec- 
ond examination to be admitted under the 
order for farther proof, it was not that I 
was satisfied with its legality; on the con- 
trary, I then entertained and still entertain 
great doubts, if of itself it can be relied on 
for any purpose; certainly, if any material 
fact depended upon it, I should not feel safe 
in the admission. If I do not absolutely rt!- 
ject it, it is only in deference to the enUre- 
respect which I feel for the order of the dis- 
trict court As a general rule, I should pro- 
nounce for the inadmissibility of the evi- 
dence. I shall leave It therefore where I find' 
it, as it does not materially enter into the- 
Judgment which I have formed. 

I come now to consider a second objection,, 
which is, that the property must be consid- 
ered as British property, because, taking the- 
whole evidence together, Cullen was domi- 
ciled in Jamaica, and acting in the charac- 
ter of a British subject It is certainly made- 
out in the evidence, that Cullen has been for 
four years last past resident a considerable- 
portion of his time at Jamaica; and his letter 
of the 7th of June shows, that he made the 
shipment as a British subject As to the 
domicll. It is undoubtedly true, that length 
of time, connected with other circumstances, 
may go very far to constitute a domicll. 
*'Time," says Sir William Scott "is the 
gi-and ingredient in constituting domicll. I 
think that hardly enough is attributed to 
its effects. In most cases it is una\oidably 
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conclusive." The Harmony, 2 C. Rob. Adm. 
322. Upon a residence tlierefore for tempo- 
rary purposes, there may be engrafted all 
the effects of permanent settlempnt. if it be 
continued for a great length of time, and be 
attended with conduct, which demonstrates 
that new views and new connexions have 
supervened upon the original pm-poses; but, 
on the other hand, mere length of time can- 
not of itself be decisive, where the purpose 
is clearly proved to have been temporary, 
and still continues so, without any enlarge- 
ment of views; and even the shortest resi- 
dence, if with a design of permanent settle- 
ment, stamps the party with the national 
character. The Indian Chief, 3 C. Rob. 
Adm. 12; The Diana, 5 0. Bob. Adm. 60; 
The Boedes Lust, 5 0. Rob. Adm. 233. The 
question, after all, results in an inquiry into 
the Intention and conduct of the party; and 
it is extremely diflicult to lay down any gen- \ 
eral rule upon the subject If Mr. Cullen j 
were domiciled at Jamaica, at the time of | 
the shipment, he would be liable to all the i 
consequences of a Bfitish commercial char- 
acter; for no principle is better settled, than 
that the property of a person settled In the 
enemy's country, although he be a neutral ^ 
subject, is affected with the hostile charac- 
ter. It is quite immaterial in this view, 
what was the original or acquired allegiance 
of Mr. Cullen. A native American citizen is 
just as much within the scope of the prin- 
ciple as a foreigner. In examining the tes- 
timony however, I think it is difficult to re- 
sist the impression, that Mr. Gullen's ab- 
sence was originally for temporary purposes. 
It is expressly shown, that he went out to 
collect the debts of the company, and there 
is no part of the evidence that points to a 
distinct trade disconnected with those debts. 
I admit that his connexion in a house of 
trade in New-York would not alone protect 
him; for he may at the same time possess 
the commercial character of several nations. 
The Jonge Klassina, 5 C. Rob. Adm. 297, 
and The Vriendschap, 4 C. Rob. Adm. IGR, 
are full to this point But when his original 
purposes arii shown to be temporary, and the 
whole transaction was in a time of peace, I 
do not think the presumption from length of 
time so forcible. 

It is said, that Mr. Cullen was originally a 
British subject, and that native allegiance 
easily returns; and La Virginie, 5 C. Rob. 
Adm. 98, is cited in support of the position. 
Without pretending to be satisfied with that 
decision, which with all possible respect for 
the learned judge, I must say upon the evi- 
dence furnished in the report, was rather 
strained, I accede to the doctrine, that fewer 
circumstances are necessary to constitute 
domicil in case of native subjects, than of 
foreigners: and that as native allegiance 
easily reverts, so the presumption against 
the party is much heightened by the ship- 
ment being made from a port of his native 
country. Still, however, it is but a presump- 



fl Fed. Cas. page 962] 

tion, and if clearly done away, I do not think 
that a single principle is overturned by a dis- 
regard of that circumstance. It is also said, 
that this shipment was made by Cullen In 
the character of a British subject, and that 
this furnishes distinct proof of his having 
returned to his native allegiance. I agree 
that such would ordinarily be the case; but 
a distinction has been taken in the authori- 
ties between a time of peace and of war. 
Much greater laxity is allowed to mercantile 
transactions in peace than in war. Dis- 
guises and covers are allowable In the for- 
mer, which woTild not be tolerated in the 
latter. I do not know that a single case has 
been decided, In which the assuming a na- 
tional character In time of peace, to avoid 
municipal duties or regulations, or to avoid 
the oftocts of impending war. has been held 
to bind the party, where it has not been 
in fraud of the belligerent who makes the 
capture. Now it is very clear, that Mr, Cul- 
len did not assume the British character, 
to evade either the municipal or belligerent 
rights of the United States. We all know 
that the introduction of the produce of the 
British islands into the United States was 
prohibited. It could only go to British ports. 
A war was impending; and either to avoid 
alien duties or British captures, Mr. Cullen 
might have assumed the British character 
pro hac vice. Indeed, if the letters produced 
upon the supplementary examination were 
admitted to have full effect, this inference 
would be apparent from the language which 
is used. These letters are as merely color- 
able as any that could be offered. If Mr. 
Cullen had gone on, after the war, making 
shipments in the British character, I have 
no doubt that he would have been affected 
with its penal consequences. But the ques- 
tion now is, if the shipment made in a Brit- 
ish character, without being engaged as a 
general merchant, and without the intention 
of evading any other but the municipal or 
belligerent rights of the enemy, shall con- 
clude the party as to his domicil, I cannot 
say that where the proof is otherwise sat- 
isfactory, this circumstance alone ought to 
draw after it that consequence. I think that 
great Indulgence usually is granted to neu- 
trals and to citizens, as to transactions In 
time of peace, and at the commencement of 
a war; and If they contravene no nmnicipal 
or national policy, I am not prepared to say 
that this indulgence is inconsistent with 
law. The Vrow Elizabeth, 5 C. Rob. Adm. 
2; The Vreede Scholtys, Id. 5, note. It is 
also said, that no claim ought to be admit- 
ted, which stands in opposition to the papers, 
and that Mr. Ciiilon stands in them as sole 
proprietor; and he traded as a British sub- 
ject The general rule certainly is, that no 
claim shall be admitted against the evidence 
of the ship's papers; and the reason of the 
rule is, that fraud may be suppressed and 
discouraged. If a party will undertake to 
cover his property with a particular charac* 
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ter, he shall be bound to its consequences. 
But an exception as old as the rule itself is, 
that it applies to cases during open war, and 
not before the commencement of it, or in 
time of peace. Parties have been permit- 
ted to claim, who in time of peace, or even 
just before the commencement of war, to 
€lude or deceive the enemy, have assumed 
neutral or even enemy's colors. It Is a strat- 
agem, which if practised in peace, to the in- 
jury of a foreign nation, no other thinks it- 
self bound to redress; and if, on the eve of 
a war, to elude the enemy, it has not been 
deemed an infringement of national rights. 
I believe the cases are not uncommon in the 
boolxs for the property under such circum- 
stances to assume altogether a fictitious or 
hostile name. The Vrow Anna Catharlna, 5 
C. liob. Adm. 1.5, IGl; La Flora, G C. Rob. 
Adm. 1; The Vrow Elizabeth, 5 C. Rob. 
Adm. 2, 5, note. 

But does this property stand altogether 
documented in opposition to tlie claim? I 
thinic not It is claimed by the house of L. 
Simond & C!o. and is documented In the name 
of one partner of that house; and this with a 
view not to defeat American but British 
rights. But even if it had stood documented 
4is British property, I think it would be enti- 
tled to very favorable considerations. Its 
real character is now shown, and I enter- 
tain m. doubt, that the property did belong 
to Mcssi-s. Simond & Company. Its being 
found on board a British ship, even Avitii 
British documents, does not prevent me from 
looking at the interest of the real owners, 
iind decreeing imder the circumstances of 
the case in their favor. The Vreede Schol- 
tys, 5 C. Rob. Adm. 5, note. Very differ- 
ent considerations would have applied, if 
the shipment had been made after knowl- 
edge of the war. I think therefore that this 
part of the case has been fully answered, 
and that the facts disclosed show that Cul- 
len was at Jamaica for a temporary purpose 
only, that of collecting debts, and that no 
act there done has impressed him with a 
renewal of British character. 

Another objection of a more general cast 
has been urged. It is, that admitting that 
Cullen was domiciled in the United States, 
still the trade was hostile, and such as ex- 
-clusively belong to British subjects, and 
therefore the property is confiscable. There 
can be no doubt, that a trade may be hos- 
tile, and affect the party with condemna- 
tion, although he be a neutral, or citizen of 
our ovvn country. Such is the common case 
of a citizen engaged In trade with the enemy; 
and according also to British doctrines, a 
participation In the coasting or colonial trade 
of the enemy. To these doctrines, as to the 
colonial and coasting trade, I am not called 
upon to give any assent, and I by no means 
wish to be considered as acquiescing in them. 
Whenever Great Britain shall be a neutral, 
perhaps there will not be any hardship in 
enforcing her own doctrines against her; | 
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but as to other neutrals, the question will 
deserve great consideration. But however 
it may be, as to the general colonial trade, 
I think that it may well be admitted as 
a principle of national law, that where a 
neutral is engaged in a commerce, which 
is exclusively confined to the subjects of a 
country, and is interdicted to all others, and 
cannot be avowedly carried on in the name 
of a foreigner, such a commerce is to be con- 
sidered as so entirely national, that it must 
foUow the situation of the country. The 
property is considered as so hitimately In- 
corporated into the commerce of the coun- 
try, that it receives its character solely from 
that commerce. In this view, though the 
property may be neutral, yet the commerce, 
in which it is engaged, may be hostile, and 
induce a confiscation. Such I understand to 
be the opinion of Sir William Scott in The 
Anna Catharina, 4 C. Rob. Adm. 107, The 
Princessa, 2 O. Rob. Adm. 49, and The 
Rendsborg, 4 O. Rob. Adm. 121, and I am 
not disposed at all to question the sound 
policy or principle, which dictated those de- 
cisions: and I admit further, that in such 
a trade it is quite immaterial whether the 
shipment be in peace or in war. The ques- 
tion then will be, whether the trade between 
Jamaica and Quebec be such a trade; for 
if it be, then it must be followed with, all 
the consequences, which I have stated. It 
is affirmed on one side, and denied on the 
other. I should have been glad that the 
learned counsel, who made this objection, 
would have furnished me any statutes or 
authorities of the British government in proof 
of his position. I am aware, that between 
British colonies the trade is confined in gen- 
eral to British ships. The statute of 7 & 
8 Wm. m. c 22, prohibits in general the 
exportation of any goods or commodities 
fi-oui any British colony, except In British 
ships. But goods, which may be exported 
in British ships, may be exported from one 
colony to another. And by the St 12 Car. 
n. & 18, § 2, no alien, unless natxiralized 
or a denizen, is allowed to exercise the trade 
of a merchant or factor in any British col- 
ony. These are the only provisions, which I 
have been able to meet with in those works, 
which seemed best adapted to convey the 
information, (Reeves, Shipp.; 6 Com. Dig. 
"Trade;") but they by no means establish the 
position in Its full extent They show ex- 
treme caution and jealousy as to the plan- 
tation trade, but by no means show that 
none other than a British subject would 
be allowed to export in a British ship from 
one colony to another. I do not understand, 
tliat the captors can produce any evidence 
to this effect; and certainly unless they do, 
no inference ought to be drawn against the 
claimants. If further proof on this point 
had been urged, I should have required it 
As it has not been, and the cause has come 
to a fiiyjl hearing, I feel myself bound to de- 
dai-e, that I have no evidence of such an 
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exclusive trade, as affects with a hostile 
character the property in question. It has 
been further argued, that this captiu-e, be- 
ing made while the property was in transitu, 
and war intervening, it is to he considered 
as enemy's property, because it would have 
become such upon arrival at the port of des- 
tination;. and at all events it would have 
been liable to seizure and confiscation. As 
to the fact that the property was taken hi 
transitu, I do not p^ceive how of itself it 
can affect the rights of the parties either 
way; nor do I perceive how this property 
was to have become enemy's property on its 
arrival. The case proved is, that it was 
American property consigned for sale only, 
and not a consignment where the property 
was, at the time of shipment or of arrival, 
to belong to the consignee. The cases are, 
as I thiiilc, settled upon just principles, that 
decide that in time of war, property shall 
not be permitted to change character in its 
transit; nor shall property consigned, to be- 
come the property of the enemy on arrival, 
be protected by tlie neutrality of the shipper. 
Such contracts, however valid in time of 
peace, are considered, if made in war or in 
contemplation of war, as infringements of 
bdligerent rights, and calculated to introduce 
the gi'ossest frauds. In fact, if they could 
prevail, not a single bale of enemy's goods 
would ever be found upon the ocean. The 
Vrow Margaretha, 1 C. Itob. Adm. R.ifJ; The 
Carl Walter, 4 C. Rob. Adm. 207; The Jan 
Frederick, 5 C. Rob. Adm. 128; The Con- 
stantia, 6 C. Rob. Adm. 321; The Atlas, 3 
C. Rob. Adm. 299; The Anna Catharina, 4 C. 
Rob. Adm. 107. Where however the contract 
has been made during peace, it has received 
a more liberal consideration; and the case 
of The Packet De Bilboa, 2 0. Rob. Adm. 
133, so much relied on by the captors' coun- 
sel, clearly shows that the property, notwith- 
standing a consignment to a party, who after- 
wards becomes an enemy, if made at the risk 
of the shipper, in peace, will be protected. 
Indeed that case, in some respects, goes the 
whole length of the present. 

As to the other suggestion, that the prop- 
erty would on arrival have become subject 
to confiscation, as American property; and 
therefore is to be considered precisely as 
if it had arrived and been confiscated, I cer- 
tainly know no principle of law which would 
allow me to condemn In such a case. If an 
American vessel be captured and recaptured, 
the argument that it had become enemy's 
property, would be much stronger, and yet 
it has never been allowed to prevaiL Even 
supposing that upon arrival this property 
would have been liable to confiscation, and 
certainly by the law of nations the gnv- 
emment would have a right of confiscation, 
{Bynk. Ques. Pub. Jur. c. 7,) I am not aware 
how I can hold that to be done, which might 
by possibility have been done. It has not 
been the mortem usage to extend the right 
of confiscation of enemy's property found in 
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a country at the beginning of a war; and I 
may say, that in general it has been reluc- 
tantly admitted. That it would be insisted 
on in all its rigor, I shaU not deem myself 
obliged to presume. As between Great 
Britain and the United States there is a 
stronger reason not to presume it, inasmuch 
as the 10th arUcle of the treaty of 1794 pro- 
hibits it, as to debts and money in the funds 
and in banks, and declares it unjust and 
impolitic. But there is no necessi^ of ad- 
verting to this consideration, for I am well 
satisfied, that if upon arrival at Quebec, the 
property would have been liable to confisca- 
tion, that circumstance, so far from open- 
ing a ground of condemnation, would rather 
incline the other way. The argument on 
this head is therefore wholly inadmissible. 

It has been next contended, that the cap- 
tors are entitled to salvage, if the property 
is deemed American, because it has been 
saved from the grasp of the enemy; and Tho 
War Onskan, 2 C. Rob. Adm. 299, has been 
cited, to prove that salvage is due in aU 
cases, where a benefit Is conferred. I rather 
think that the position Is laid down too 
broadly, for upon that footing a person giv- 
ing information of the war might be enti- 
tled to salvage; yet no such claim has ever 
been admitted; and though rescue from the 
attack of an enemy, by approaching with a 
superior force, would be a dear case of sal- 
vage; yet it has been denied. In order to 
entitle to salvage, as upon a recapture or 
rescue, the property must have been in the 
possession, either actual or constructive, of 
the enemy. The Edward and Mary, 3 C. 
Rob. Adm. 31^; The Franklin, 4 C. Rob. 
Adm. 147. There is no case where military 
salvage has been allowed, merely from stop- 
ping a ship going Into an enemy's port: and 
the case of The Packet De Bilboa, 2 C. Rob. 
Adm. 133, 138, and The Franklin, 4 C. Rob. 
Adm. 147, are clearly the other way. I shall 
adhere to those decisions, because they are 
founded in fair and equitable principles. 

It has been further contended, that at all 
events the captors are entitled to freight 
and expenses. The general rule undoubted- 
ly Is, that the captors are not entitled to 
freight, imless the goods are carried to their 
original destination, within the intent of the 
contracting parties. But it is argued that 
this is an intermediate case, and within the 
equity of the decision in The Diana, 5 C. 
Rob. Adm. 67. In that case, the goods were 
destined to Amsterdam, with an intention 
that they should, in specie or in proceeds, 
ultimately be remitted to England; and the 
court held, that as the goods were brought 
to London, to the port to which the claimant 
would have sent them directly, if he had not 
been prevented by the policy of the Dutch 
government, which refused the exportation 
of the produce of its colonies to any but 
the mother country, the freight was due. 
It has been argued on the other side, that 
the case is inapplicable, because New York 
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would have been the port of destination, if 
tlie parties could have lawfully pursued their 
voyage thither; and that Boston being a 
port of another state, cannot be within the 
reason of the case, any more than any oth- 
er foreign port I readily admit that the 
cases do not run upon all foiirs, but the 
principle strikes me as fully applicable. The 
parties would have brought the property di- 
rectly into the United States, If they could. 
They contemplated the remittance of the 
proceeds to the United States. I say to the 
United States, because it will hardly be 
contended that if the proceeds had been 
remitted to Boston for the use of the claim- 
ants, It would not have been as much with- 
in their Intention, as a remittance to Ne^r 
Yorli. In a commercial view, these cities 
must be considered from their proximity al- 
most as one. Nor can 1 consider Boston as 
ii foreign port in any view connected with 
this question. It is as much a port of the 
same country, as a port in Scotland is of 
Oreat Britain. And though Sir William 
Scott appeara in The Diana to rely somewhat 
upon the circumstance, that London was the 
port to which the claimants would have 
pointed as the destination; yet in The Vrouw 
Henrietta, 5 C. Rob. Adm. 75, note, be held, 
thai where the goods were unloaded at 
Plymouth, and the claimant resided at Lon- ; 
don. the freight was payable, and he over- ; 
ruled tlie distinction now contended for. For 
myself. I have no hesitation to declare, that 
independent of all authority, where the pro- 
ceeds of the goods were ultimately intended 
for this country, and they had been saved 
from the grasp of the enemy by the cap- 
ture, I should allow a full and complete 
freight. It is in vain to shut our eyes against 
the real benefit conferred on the claimants. 

As to expenses, independent of aU other 
■circumstances, as this was a case of further 
proof, they ought to be allowed to the cap- 
tors. The questions, too, which have been 
argued, were very properly brought before [ 
the court, and I am glad that the sum in 
controversy will enable the parties, if dis- 
satisfied witi my judgment, to apply to the 
highest tribunal. In allowing the expenses 
1 have the authority of Sh: W. Scott, if the 
allowance require any authority, in the case 
of The Packet De BUboa. And I take a 
pleasure In declaring, that however lightly 
the English courts may affect .to treat our 
decisions, I shall not hesitate upon this or 
any other occasion to acknowledge my obll- 
^tions to the learning and sagacity of that 
«loquent and able judge. I affirm the de- 
•cree of the district court, and order the 
freight, at the price In the bill of lading, 
and all the expenses of the captors, of both 
<:ourts, to be a charge on the goods. 

Restored. 
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Case "No. 415. 

The ANNIE. 

[Blatchf. Prize Cas. 209.]* 

District Court, S. D. New York. Sept 20,1882* 

FitjzE — Attempted Violatiom op Bloceaob — 
Pkoceedjkgs Suspended. 

Condemnation withheld, and proceedings sus- 
pended for sixty days, to allow the libellants to 
produce testimony in support of the libel, there 
being no testimony from witnesses present at 
the capture. 

In admiralty. 

BETTS, District Judge. The facts appear- 
ing upon the pleadings and proofs show that 
this vessel and cargo were captured April 
29, 18G2, off Mobile, by the United States 
war steamer Kanawha. The cargo was sent 
into this port as prize, on board the steamer 
Baltic, where it was libelled for condemna- 
tion July 17 thereafter, and the process of 
attachment thereon was filed August 5, 1862. 
The sloop was left at Ship island, and it 
does not appear that she has been proceeded 
against further where she was arrested, or 
that she has since been brought within the 
territorial jurisdiction of the court. 

Pursuant to the act of congress of March 
25, 1862, the prize commissioners examined 
the above cargo in this port, and on the 12th 
of July reported to the court that it "was 
perishing, or perishable, or deteriorating in 
value." and recommended its sale. Tho 
court, thereupon, on the same day, on motion 
of the United States district attorney, made 
an interlocutory order, directing a sale of 
the cargo to be made by the marshal, under 
execution, and the proceeds to be deposited 
in court. 

The alleged cargo of the vessel was thus 
duly arrested in this suit, and on the return 
day of the process, no party interveninsr, 
the United States attorney moved for the 
default of the cargo, and that the proofs In 
preparatorio In court be opened, and that 
the court proceed to render Juagment of con- 
demnation against the propeity arrested. 
Under these circumstances, the pleadings and 
proofs in the case are submitted to the con- 
sideration of the court. 

There is in the case, as presented to the 
court, the absence of all proof showing a 
legal act of capture of the vessel. Such legal 
arrest cannot be Implied from the mere fact 
of possession or from default in claiming 
tlie property on its prosecution before the 
court in this district. PreUminary to all 
right of prosecution there must be proof of 
the actual arrest of the res under color or 
claim of right; and this must be evidence 
given by witnesses to the act Pratt*s Prize 
Pr, 45, 46; 1 Wheat [14 U. S.] Append. 496. 

The case of The Actor, [Case No. 36,] de- 
cided in this court in July term last, involves 
the principle presented in this case. Rea- 
sonable excuse was presented for the non-pro- 

*[Reported by Samuel Blatchford, Esq.] 
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duction of witnesses present at tlie capture, 
and the court ordered a respite of further 
proceedings in the cause for a year and a 
day, to enable the libeUants to furnish the 
required evidence. 

The present transaction occurred off Mo- 
bile, in April last, and all the. evidence before 
the court indicates that the captured crew 
were at Ship island when the cargo was 
transmitted to this district. The active con- 
tinuance of hostilities at that remote point 
has probably diverted the attention of the 
libellaats from the posture of this case, par- 
ticularly as no one has intervened to daim 
the cargo or vessel. 

It is, therefore, ordered by the court, that 
proceedings in the cause be suspended for 
sixty days from this day, and that the dis- 
trict attorney take measures to produce tes- 
timony in this suit in support of the libel 
against the vessel, or show cause why it be 
not dismissed for want of prosecution. 

[NOTE. At a subsequent hearing this vessel 
and cargo were duly condemned. The Annie, 
Case No. 418.] __^^ 

Case No. 416. 

The ANNIE. 

[Blatchf. Prize Cas. 222.]* 

District Ctourt, S. D. New York. Oct 3, 1862. 

Prize— Violation of Blockade. 

On further proof, vessel and cargo condemned 

for a violation of the blockade. 

In admiralty. 

BETTS, District Judge. Further proofs 
are this day submitted to the court by the 
district attorney in the above cause, pursu- 
ant to the order made September 20, 18C2. 
[See the Annie, Case No. 417.] The papers 
found on board of the vessel consist of a pro- 
visional register, executed by the British con- 
sul general in Cuba, to Alexander Borrow- 
man, of Edinburgh, Scotland, presently resid- 
ing at Havana, April 1, 1862, certifying the 
vessel to be of foreign build; a declaration, 
signed and sworn to the same day, before the 
said consul general, by the said Borrowman, 
that the vessel was built at Mobile, Alabama, 
her foreign name being Southern Republic, 
and that she is wholly owned by Borrow- 
man; shipping articles with a crew, dated at 
Havana, April 1, and 5, for a voyage from 
that port to Matamoras and back to Havana; 
and numerous letters addressed from Mobile 
to Havana, some accompanying the present 
adventure, and others of general correspond- 
ence. All of these letters are dated imme- 
diately previous to the capture of the vessel, 
and all of them which relate to her or her 
business speak of the blockade, and of her 
being employed to run it out of that port, 
and of such being the usual course of naviga- 
tion between Cuba and Mobile. 
A witness present at the capture of the ves- 

^[Reported by Samuel Blatchford, Esq.] 
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sel and cargo testifies, on his examination in 
preparatorio, that the sloop and her cargo 
were seized on the 29th of April last, coming 
out of the port of Mobile, in a dark night; 
that she was bound to Havana, and was en- 
deavoring to escape the blockading forces 
investing the port; that the cargo was owned 
by residents of Mobile; and that the captain 
of the vessel well knew of the blockade, and 
had previously run it in the same vessel. 
Letters and papers transmitted from the 
shippers of the cargo to the consignees speak 
unreservedly the same language, and show a 
full knowledge of the iUicit employment of 
this vessel, and the active tiolation at that 
port and at contiguous places of the existing 
blockade as a regular pursuit. 

This testimony having been supplied in the 
cause within the period limited in the former 
order, and being in no way refuted or dis- 
credited, a decree of condemnation and for- 
feiture of the vessel and cargo, returned by 
the marshal as attached in this suit, must be 
entered against them. 



Case No. 417. 

The ANNIE. 

[Blatchf. Prize Cas. 335.]* 

District Court. S. D. New York. March 26, 

1863. 
Prize— Attempted Violation of Blockade. 
Vessel and carpro condemned for an attempt 
to violate the blockade. 

In admiralty. 

BETTS, District Judge. The United States 
steamer State of Georgia seized this vessel 
and cargo February 24, 1SG3, at sea, near 
Little River inlet, ofE the coast of North 
Carolina. They were sent to this port for 
adjudication. A libel was filed, and a war- 
rant of attachment and a monition thereon 
were issued and served on the same day. 
A regular default was moved in court, March 
24, on the return of the above processes, for 
want of due appearance thereto. 

The papers found on board of the vessel 
on her arrest were a certificate of British 
registry, issued at Nassau, N. P. December 
30, 1^2, to John Christopher Rehming, of 
the same place, as owner of the vessel, she- 
being of foreign build, to wit, of Massa- 
chusetts, United States of America; an as- 
signment of ownership indorsed upon th& 
registry, January 25, 1863, by Joseph Rob- 
erts, of the same place, with a registry of 
Samuel Hawes as master, of the same date; 
a crew-list executed on the 20th of January 
by the said Hawes, as master and others- 
named, for a voyage from Nassau to Phila- 
delphia, and back to Nassau; and a clear- 
ance, on the same day, to the same master^ 
from Nassau to Philadelphia, with a cargo 
of 2,200 bushels of salt and a package of 
tea. No other papers were found on boards 
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except a private letter of a family character, 
apparently addressed from Kemptville, Jan- 
uary 27, 18G3, to the care of Messrs. Sawyer 
& Menentlez, Nassau, with the followhig 
paragraph in it: "I hope you will succeed in 
nmnlng the blockade/' On filing in court 
an affidavit in the above suit, made by Isaac 
Halleck, an acting master's mate, attached 
to the United States vessel-of-war. State of 
Georgia, that he was present at the capture 
of the above prize, that persons on board of 
her, when she was being pursued by the 
State of Georgia, abandoned her before her 
nrrest, and that no person was found on her 
when she was apprehended, and on motion 
of the llbellants, the court ordered that the 
examination of the said master's mate, in 
preparatorio, should be taken by one of the 
prize commissioners. The testimony of Hal- 
leck having been thus taken and duly re- 
turned to the court, it is made satisfactorily 
to apliear, that on the 24th of February last 
the above named schooner Annie and cargo 
were cajptured as prize by the United States 
steamer State of Georgia, the witness being 
present; that when first discovered from the 
State of Georgia, the schooner was steering 
about south-west, under way, with all sails 
set; that her course was altered to the west, 
on the appearance of the State of Georgia 
in sight; that her crew all abandoned her at 
anchor in a boat. Into which they seemed to 
transfer trunks or luggage; that the Annie 
and her cargo were seized off Little Biver in- 
let, on the coast of North Carolina, about a 
quarter of a mile from the land; that that 
coast was under actual blockade; that none 
of the crew of the prize were afterwards ap- 
prehended, so as to be produced in court as 
witnesses; and that the lading was chiefly 
salt 

Most plainly the schooner was wide of the 
ordinary course from Nassau to Philadel- 
phia, and was caught in the act of entering 
a blockaded port There Is not a shadow of 
proof that she was on an innocent voyage. 
On the contrary, the case is replete with vio- 
lent presumptions that she was seeking an 
Illleit trade with an enemy port, in evasion 
of a well known and efficient blockade of it 
by the- United States naval forces. These 
presumptions of fact are also of judicial 
cognizance. The Apollon, 9 Wheat [22 U. 
S.] 374; Peyroux v. Howard, 7 Pet [32 U. 
S] 342. 

The vessel and cargo are, accordingly, con- 
demned to forfeiture. 



Case No. 418. 

The ANNIE. 

[Blatchf. Prize Gas. 612.]» 

District Court, S. D. New York. Nov. 22, 1864. 

Prize— Viol ATJ ox of Blockade. 

Vessel and cargo condemned for a violation of 
fhe blockade. 
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In admiralty. 

BETTS, District Judge. The steamer An- 
nie was sont into this port for adjudication, 
as prize of war, on the 9th of November in- 
stant, in charge of a prize-master. She was 
captured at sea, October 31, 1864, ofC the 
coast of North Carolina, by the United States 
vessels-of-war AVilderness and Niphon, and 
was libelled, as lawful prize, within this dis- 
trict and attached on due process of law 
issued upon the libel filed against her, and 
made returnable before the court on the 22d 
day of November, 1864. On that day the 
warrant of attachment was returned by the 
marshal, in open comrt as served upon the 
vessel and cargo, and, on motion of the 
United States attorney, proclamation was 
duly made in court of her attachment and 
seiziu'e thereon, and, no one appearing there- 
upon, on like motion, a judgment, by default- 
of all parties interested in the vessel and 
cargo, was declared and rendered, and a final 
decree was pronounced against the same, 
in due course of procedmre, according to the 
rules and practice of the court. Thereupon, 
the preparatory proofs taken in the cause, 
and other documentary evidence found upon 
the prize vessel, or pertinent to the smt, were 
produced before the court by the United 
States attorney, and submitted to Its con- 
sideration, with a prayer for judgment or 
condemnation and forfeiture against the said 
vessel and cargo as lawful prize of war. 

The testimony so produced and submitted 
to the comrt was direct and satisfactory to 
the eflCect following: Albert Connop, ex- 
amined in preparatorio before the prize com- 
missioners, in this port, on the 14th day 
of November instant, testified that he was 
master in command of the ship, at the time 
of her seizure, on the 31st of October last; 
that she was captured off Cape Fear river, 
North Carolina, for having run the blockade 
of a Confederate port; that she attempted 
to escape the capturing vessels, the "Wilder- 
ness and the Niphon, which fired at her 
twenty-five or thirty guns; that she was 
English built; that tiie voyage on which she 
was captured commenced at Halifax, and 
was to have terminated at Nassau; that 
the outward cargo consisted chiefly of provi- 
sions, and was discharged at Wilmington, 
North Carolina; that she had on board, when 
captured, 500 bales of cotton, 30 tons of 
tobacco, and 8 barrels of turpentine, all hav- 
ing been taken on board at Wilmington, and 
the cotton and tobacco having been shipped 
by a brother of the owner of the vessel to 
hira at Nassau; that the previous voyage was 
from Bermuda to Wilmington, and thence to 
Halifax; that on that voyage she carried 
into Wilmington a general cargo, the particu- 
lars of which he could not state, and brought 
out cotton and tobacco, which she delivered 
at Halifax; that she was owned by Alex« 
ander Collie, of London; that be does not 
know who were the owners of the cotton and 
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tobacco; that he himself owned the turpen- 
tine; that bills of lading covering all of the 
cargo, except $50,000 In specie, were thrown 
overboard during the chase of the ^ize; that 
he knew that Wilmington was under block- 
a.de when he entered and left that port; that 
the vessel had previously violated the block- 
ade of "Wilmington while under the command 
of the witness and her previous masters; 
that the specie was thrown overboard during 
the chase of the vessel, and that the vessel 
was built for Collie. 

The first mate, Trehane Fickell, and the 
chief engineer, William Helme, of the prize 
vessel, were also examined In preparatorio, 
on the same day with the master, Connop. 
They substantially concur with him in the al- 
legations that the vessel went into Wilming- 
ton, and came out of that port, in violation 
of the blockade on the voyage in question, 
with full knowledge of its existence and en- 
forcement, and with intent to evade It. It 
would be a useless surplusage of details 
to recapitulate the proofs at large. 

The only paper evidence of the ownership of 
the prize ship, secured and brought into court 
from the capture, is an English certificate of 
registry, issued from the custom house at 
London, January 14, 1864, to Francis Muir. 
The testimony in preparatorio proves that 
the vessel was under British equipment as 
to officers, men, and flag, and was sailed In 
the interest of British subjects. 

The result is unequivocal, upon the proofs, 
that the vessel was studiously and openly 
employed, at the time of her capture, in vio- 
lating the blockade imposed by the United 
States government on enemy ports In the 
rebel states, and was captured in the act of 
evading the blockade of the port of Wil- 
mington, North Carolina. It is accordingly 
adjudged that the vessel and cargo be sen- 
tenced to condemnation and forfeiture for 
such offence, and that a decree to that effect 
be entered. == 

ANNIE DBAS. The. 
[See The Anna, Cases Nos. 400 and 402.] 



ANNIE DEAS, The. 

[See The Tubal Cain, Cases Nos. 14,211 and 

14,212.1 



Case No. 419. 

The ANNIE DEAS. 

[Blatchf. Prize Cas. 305.]^ 

District Court, S. D. New York. Dec. 31, 1862. 

Prize — Violation of Blockade. 

Vessel and cargo condemned for violation of 

the blocliade. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captured by the United States 
gunboat Seneca, off Charleston bar, Novem- 
ber 20, 18G2, as prize of war. The vessel, 
being unseaworfiiy, was appraised by the 
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board of naval survey, and left at Port 
Eoyal, South Carolina, in charge of Admiral 
DuPont The cargo was transported to this 
port for adjudication, and was here libelled, 
December 12, 1862, and, on the return of the 
attachment and monition in open court, a de- 
fault and a decree thereon were, on motion 
of the United States attorney, duly entered 
in court against the cargo and the valuation 
of the vessel on such appraisal. 

The master, the mate, and one seaman, cap- 
tured with the vessel, were examhied by the 
prize commissioners in preparatorio. No pa- 
pers of the vessel were produced in court 
with the proofs. The master testifies that 
he is a native of England, but resides with 
his family, in Charleston, South Carolina. 
He was present at the capture of the vessel 
and cargo, on the night of November 20, 
1862, about five mUes from Charleston, while 
the vessel was coming out of Charleston. 
There were then in sight a large number of 
the United States blockading squadron. The 
witness does not know the names of t2ie own- 
ers of the vessel, but was told that they re- 
side in Nassau, New Providence. 

He was appointed her master, November 2 
or 3, 1862, by Mr. Johnson, her agent, at 
Charleston- The crew were all British sub- 
jects, and were all, except the mate, who be- 
longed to the vessel, previously hired at 
Charleston. The voyage was to have ended 
at Nassau. The cargo consisted of 125 bar- 
rels of spirits of turpentine and 68 of resin. 
The master says that he has no papers re- 
lating to the vessel; that all of them were 
thrown overboard just previous to her cap- 
ture; and that the bills of lading were thrown 
overboard also. He knew of the war, and 
that Charleston was under blockade at the 
time. The mate says that he is a native of 
Maryland, and a resident of North Carolina, 
and that when the vessel was captured she 
was endeavoring to run the blockade of 
Charleston. 

This resume of the evidence placed beyond 
question the wilful and studied culpability of 
the voyage in question. The vessel and 
cargo were deliberately employed to violate 
the blockade of Charleston, and illicitly run 
a cargo of enemy products out of that port 
Let there be a decree of condemnation and 
forfeiture of the cargo, and for the appropria- 
tion of the appraised value of the vessel. 



^[Reported by Samuel Blatchford, Esq.] 



Case No. 420. 

The ANNIE H. SMITH. 

[10 Ben. 110.]^ 

District Court S. D. New York. Oct., 1878. 

DiSAGBEEMEKT AMONG SHIP OWXEKS — SaLE OF 

Ship on Application of Half Owners— Char- 
ter Evidence— Mortgage. 
1. The admiralty has jurisdiction to order the 
sale of a vessel on the application of the own- 

HReported bv Robert D. Benedict Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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era of one-half of her. in case of a disasrco- 
ment between them and the owners of the other 
half. But such disagreement must be such as 
prcyenta the present employment of the ship, 
and the owners asking for a sale must either 
propose a different employment of the ship, or, 
if they merely object to the voyage or the mas- 
ter proposed by the other moiety, their objec- 
tion must be based on reasonable ground. 

[Cited in The B. P. Woolsey, 7 Fed. IIG.] 

[See note at end of case.] 

2. The owners of half of a ship applied to the 
court for a decree of sale. It appeared that, 
At the time of filing the libel, the ship was 
loading in New York under a charter for San 
Francisco. Some of the owners of the vessel 
resided in New York and some in Maine, and, 
when she had been in New York before, some 
of her business had been done by S. & Co., 
who, together with the father of S., owned and 
controlled one-half of the ship. S. had accept- 
ed this charter while the vessel was yet at sea, 
after a conference with his father who was in 
Maine, and made some effort to consult with 
the Maine owners. After the charter had been 
accepted L., who represented the owners of the 
other half of the ship, came to New York and, 
having inquired of S. if she was chartered and 
received an evasive answer, then informed S. 
that, as representing the owners of the other 
half, he did not wish the ship chartered. S. 
then told him the ship was chartered. L. did 
not then repudiate the charter or take any steps 
to prevent the signing of the charter party by 
the master, which was done after the arrival 
of the ship in New York. There was dissatis- 
faction on the part of L. and those owners 
who acted with him as to the agency of S. & 
Co. or the father of S., and as to some previ- 
ous transactions in reference to the ship; and 
after the vessel was partly loaded, L. and the 
other owners for whom he acted filed a libel 
against the ship and the owners of the other 
half to obtain a sale: Ecld, that, under the 
circumstances of the case, the libellants had 
not shown sufficient grounds to call on the 
court to exercise the discretionary power of 
sale. 

3. That evidence tending to show that as to 
part of the vessel, to which L. held the legal 
title, the master of the vessel held an equitable 
interest by reason of which he had intervened 
in the cause and answered, opposing the sale, 
was admissible in order to show to the court all 
the circumstances in the face of which it was 
called to exercise its discretion. 

In admiralty. 

R. D. Benedict, for libellants. 
W. W. Goodrich and W. R. Beebe, for 
respondents. 

CHOATB, District Judge. This is a suit 
of llcltation and partition brought by the 
owners of a moiety of the ship Annie H. 
Smith, against the ship and the owners of 
the other moiety. The libel prays a sale of 
the ship under the decree of the court and 
the distribution of the proceeds among the 
owners. That the courts of admiralty have 
jurisdiction of such a suit, seems to be set- 
tled by authority, so far as this country is 
concerned. There are three reported cases 
in which the court has entertained sucli a 
suit, and granted the relief here prayed for. 
They are the case of The Hope In the dis- 
trict court of South Carolina In 1793, [Case 
No. 12,927,] the case of The Seneca In the 
circuit court for the eastern district of Penn- 



sylvania in 1829, [Case No. 12,070,] and the 
case of The Vincennes in the district court 
of Maine, in 1851, [Case No. 10,944.] These 
decisions have received the emphatic ap- 
proval of eminent text writers as being in 
accordance with the principles of the mari- 
time law. Story, Partn. § 488; Ben. Adm. 
(2d Ed.) § 274; 2 Pars. Shipp. & Adm. 343; 
Dun. Adm. Pr. p. 67; 2 Kent, Comm. 370. 
In the case of The Seneca, [supra,] Judge 
Hopkinson, of the district court, denied the 
relief on the ground that the court had not 
jurisdiction, and the English court of ad- 
miralty has also 'declined to exercise this 
power, but the great weight of authority 
is in favor of the jurisdiction; and in cases 
where the relief is shown ro be necessary, 
the sale by decree of the court seems to be 
the only practicable means of restoring the 
ship to its proper use as a vehide of com- 
merce, and therefore highly beneficial to 
those public Interests which are peculiarly 
the care of the admiralty. The fact that the 
power is not exercised in England may be 
accounted for, perhaps, by the well known 
restrictions to which the Jurisdiction of the 
English admiralty courts was subjected in ear- 
ly times through the jealousy and the greater 
power of the other courts. This power of 
sale, so far as the cases have gone, has only 
been exercised where the owners are equally 
divided in respect to the employment of the 
ship or appointment of the master. Where 
they are unequally divided, the rights of the 
majority and minority owners respectively 
are for the most part well settled. The ma- 
jority in interest have the right to employ 
the ship In navigation, notwithstanding the 
objection and protest of the minority and 
their refusal to join In the adventure, but 
in such a case the minority may require se- 
curity for the safe return of the vessel. If 
the majority in interest imreasonably refuse 
to employ the ship, it has been suggested 
that a sale may be enforced. Willlngs v. 
Blight, [Case No. 17,705.] 

Of the cases where a sale has been decreed 
upon a disagreement between equal moiety 
part owners, the case of The Seneca [supra] 
is the only one reported with sufficient full- 
ness to show the particular circumstances 
under which the power was exercised, and 
the views of the court as to the reasons and 
grounds for the fflcercise of the power to 
decree a sale as between the equal part own- 
ers, which reasons and grounds must, of 
course, limit and control the action of the 
court, in ordering or refusing a sale in each 
case presented to it In the case of The 
Seneca, [supra,] the respondent was owner of 
one-half of the vessel, was In possession of 
her, and had made several voyages in her as 
master, to the dissatisfaction of the owners 
of the other half, whose interest the libel- 
lants had purchased; and he had projected 
another voyage, and Insisted on fitting her 
out at great expense, and upon going in her as 
master. The libellants on the other hand 
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had refused to incur any expense for the 
outfit of the vessel for a Toyage to be con- 
ducted hy the respondent They had ap- 
pointed or attempted to appoint another 
master, and were ready and willing to em- 
ploy the ship. It is obvious that the dis- 
agreement between the part owners in that 
case was such in its nature and efiCect, imder 
the circumstances in which the vessel was 
placed, that it operated effectually to pre- 
vent the present use or employment of the 
vessel at all in navigation. The parties be- 
ing equal in their right to control the em- 
ployment of the ship an(T the appointment 
of the master, the effect of the disagreement 
was, as Mr. Justice Washington distinctly 
points out [Case No. 12,670] that "the ves- 
sel must remain unemployed, since neither 
owner can otherwise tiian tortiously send 
her to sea against the wiU of the other." 

I thlnls, also, that it Is clear from the re- 
port of the case, that it was the opinion of 
that learned judge, that the power of the 
court to interfere and order a sale depends 
upon this as an essential and controlling ele- 
ment: that in the situation of the parties and 
the ship, as existing when the suit is brought, 
the ship cannot rightfully be sent to sea by 
either party. And it also appears from the 
authorities upon which he relies as support- 
ing his opinion, that such is the ground or 
one of the chief grounds upon which the 
power to seU rests, as the same has been de- 
clared or recognized in the foreign maritime 
codes to which he refers. Thus he cites 
with approval, the following statement of 
the provisions of the Roman Marine Code: 
"(1.) That the opinion and decision of the 
majority in interest of the owners concern- 
ing the employment of the vessel is to gov- 
ern, and, therefore, they may on any prob- 
able design, freight out or send the ship to 
sea, though against the will of the minority. 
(2.) But if the majority refuse to employ the 
vessel, though they cannot be compelled to 
it by the minority, neither can their refusal 
keep the vessel idle, to the injury of the mi- 
nority, or to the public detriment; and since, 
in such a case, the minority can neither em- 
ploy her themselves, nor force the majority 
to do so, the vessel may be valued and sold. 
(3.) If the interest of the owners be equal, 
and they differ about the employment of the 
vessel, one-half being in favor of employing 
her, and the other opposed to it, in that case 
the willing owner may send her out." He 
also cites the 6th article of the Marine Code 
of France, said to have been published as 
early as 1681, as follows: "No person can 
constrain his partner to proceed to the public 
sale of a ship held in common, except the 
opinions of the owners be equally divided 
about the undertaking of some voyage." 
And he also cites and accepts as just and rea- 
sonable, Valin's commentary on this rule, as 
foUows: "The case excepted In this article 
is where the opinions of the parties are 
equally divided on the undertaking of some 
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voyage, upon which we may remark, that 
the question is not of two equal opinions, 
of which one is to leave the vessel without 
any kind of voyage, and the other to under- 
take such or such a voyage, there being no 
doubt in that case, that the opinion favora- 
ble to a voyage ought to prevail, saving the 
right to discuss the projected voyage; but 
solely of the case of two opinions equally 
divided upon the particular enterprise pro- 
jected by one moiety of the persons interest- 
ed, and rejected by the other moiety; wheth- 
er that moiety proposes, on its i>art, another 
voyage, or confines itself to a disapproval of it, 
provided, nevertheless, that it gives plausible 
reasons for its conduct; otherwise this would 
have the air of an absolute refusal to permit 
the vessel to be navigated, which justice 
could not tolerate, being contrary to the ob- 
ject of the vessel, to the 'original intention of 
the parties, and the interests of commerce." 
The particular point of disagreement in the 
case of The Seneca, [supra,] was, as to who 
should go as master; and Mr. Justice Wash- 
ington held that although not expressly men- 
tioned in these foreign codes, the case was 
within their reason, because a disagreement 
as to the master operated as effectually as a 
disagreement as to the voyage to be under- 
taken, to prevent the ship from being sent 
to sea; and he held further, that if the moi- 
ety objecting to a master, honestly enter- 
tahied an objection to him, on the ground of 
their want of confidence in his skill or integ- 
rity, they did assign a plausible reason for 
their conduct From this case, therefore, 
and the authorities on which it rests, may h& 
deduced these rules, as governing and limit- 
ing the exercise of this power of sale on tlio 
application of a moiety of the owners: First, 
that the disagreement must be such as pre- 
vents the present employment of the ship in 
navigation; and, secondly, that the objecting 
moiety asldng for a sale, must either propose 
a different employment of the ship, or, if 
they merely object to the voyage or the mas- 
ter proposed by the other moiety, their ob- 
jection must be based on rea.sonable grounds. 
And this result is entirely in accordance with 
the principles applied by courts of admiralty 
in dealing with the rights, duties and powers 
of part owners of ships, whether equally or 
unequally divided In opinion, and which are 
well expressed by Judge Peters, in the case 
of Willings V. Blight, [Case No. 17,765: J 
"It is a principle discernible In aU maritime 
codes, that every encotiragement and assist- 
ance should be afforded to those who are 
ready to give to their ships constant employ- 
ment, and this not only for the particular 
profit of owners, but for the general in- 
terests and prosperity of commerce. If agri- 
culture be, according to the happy allusion of 
the great Sully, *one of the breasts from 
which the state must draw its nourishment,* 
commerce is certainly the other. The earth', 
the parent of both, is the immediate founda- 
tion and support of the one, and ships are the 
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movin;: power, instruments and facilities of 
the other. Both must be rendered produc- 
tive by industry and ingenuity. The interests 
and comforts of the community win droop, 
and Anally perish, if either be permitted to 
remain entirely at rest The former will 
less ruinously bear neglect and throw up 
spontaneous products; but the latter re- 
quires xmremitted employment, attention and 
enterprise, to insure utility and profit. A 
privation of freight, the frtiit and crop of 
sliipping, seems therefore to be an appropri- 
ate mulct on indolent, perverse, or negligent 
part-owners. The drones ought not to share 
in the stores acquired and accumulated by 
the labor, activity, foresight and management 
of the bees. Al^ough the hive may be com- 
mon property, it Is destructively useless to 
all If not furnished with means of profit and 
support by industry and exertion, which 
sliould be jointly applied by all before thoy 
participate In beneficial results. Nor should 
the Idle and incompetent be permitted to hold 
it vacant and useless, to the injury and ruin 
of the industrious and active." 

Turning now to the facts of this particu- 
lar case, It will be seen that the libellants* 
case does not come In either particular with- 
in the rule thus established by the case of 
The Seneca, [Case No. 12,070,] the disagree- 
ment between these part owners does not 
operate to prevent the present employment of 
the ship, nor do the libellants, the party 
objecting to the employment of the ship 
proposed by the other moiety, either pro- 
pose any other employment, or allege or 
show any plausible grounds for objection to 
tliat proposed by the other party. The li- 
bel alleges, as to the points of difference 
between the parties, as foUows: "That the 
owners of said ship are imable to agree in 
reference to the business and employment 
of said vessel. That, while the vessel was 
at sea on a voyage to New York, the libel- 
lants notified the respondents that said ves- 
sel must not be chartered, and the said re- 
spondents agreed that some arrangement 
should be made between the owners of the 
vessd with reference to the employment and 
control of her after her arrival in the port 
of New York. That thereafter the said ves- 
sel arrived in this port, where she still 
remains, but that the respondents refuse to 
make any reasonable arrangements with the 
libellants as to the management of her. 
* ♦ ♦ That the master of the said vessel 
is acting with the said respoildents, and 
that the respondents, with said master, in- 
tend to send the said vessel from this port 
on a voyage to the port of San Francisco, 
from which voyage these libellants have ex- 
pressly dissented." 

It will be seen that the averments of the 
libel are very indefinite as to the nature of 
the libellants' dissatisfaction. They express 
no want of confidence in the integrity and 
skill of the master, nor do they ask for his 
removal. They allege the prohibition by 



themselves of the chartering of the vessel, 
and the intention of respondents to send her 
to sea upon a voyage from which they have 
dissented; but they do not allege the grounds 
of their objection to the voyage proposed, 
nor allege that they intend to use her in 
any different employment. The libel, there- 
fore, might be open to objection, under the 
rules above stated, as not making out a case; 
but the cause has been tried and argued, 
without reference to the sufficiency of the 
pleadings, and will be considered and de- 
termined, upon the evidence independentiy 
of any want of averment in the libel. 

A brief statement of the history of the 
transactions between the parties in refer- 
ence to this ship is necessary to the under- 
standing of the points raised. 

On the 10th December, 1875, Nlckerson & 
Hideout, ship builders of Calais, Maine, en- 
tered into a written agreement with CapL 
BarUett, a shipmaster, to build a ship of cer- 
tain dimensions, description and materials. 
The agreement was in form between Nicker- 
son & RIdeout of the first part, and Bartiett 
and the several '*underslgned" of the second 
part In point of fact, no subscribers were 
found to sign and become parties to it till 
long afterwards. Nlckerson & Hideout agreed 
that the hull, spars and iron work should be 
finished and delivered at Calais on or before 
November 5th, 1876, free of aU liens. The 
parties of the second part agreed to take the 
proportional parts set opposite their names, 
and to pay for the same at the rate of $3;J 
per ton in certain Installments, the titie to 
vest in the subscribers in proportion to the 
several Interests and amounts paid. It also 
provided that Nlckerson & Hideout should 
pay no commission for superintending the 
construction, and Nlckerson & Hideout joined 
with Bartiett in a guarantee that the sub- 
scribers should not have to take any larger 
proportion of the vessel than that for which 
they signed. Capt Bartiett signed the agree- 
ment without adding to his signature any 
amount. In fact this agreement was devised 
by Bartiett and the builders as a scheme for 
getting a ship built for Bartiett to command, 
and with the expectation that they would find 
other parties to join with them to take shares 
and thus furnish the means tor its construc- 
tion. The plan was for Capt BarUett to 
superintend the building of the ship without 
compensation, except such as should result 
to him from the success of the adventure In 
his employment as master, and in such inter- 
est as he should be able to take in the ship. 
In June, 1876, Capt Bartiett interested in the 
enterprise F. H. Smith & Co., of New York, 
shipping agents and commission merchants, 
Wm. H. Smith, the father of F. H. Smith, a 
New York merchant and ship owner, and 
Chas. N. Lord, of Bangor, Maine, a banker. 
They were all personal acquaintances of 
Bartlett's and had all formerly lived at Ban- 
gor. The first to sign the contract was F. H. 
Smith & Co,, who signed for 1-16. Then Lord 
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signed for %, and Morse & Co., of Bangor, 
wljora lie brought In, for %. Then one 
Laighton for 1-32, and W. H. Smith for 3-16. 
These were all the parties that signed the 
contract, taldng in all 34-64 of tlie ship. I 
think the evidence is sufficient to show that 
it was held out by Capt Bartlett, as an in- 
ducement to F. H. Smith & Co., and to W. 
H. Smith, to sign, that the firm of F. H. 
Smith & Co. would be employed to attend to 
the business of the ship when she should be 
In New York, and that this was made known 
to Lord, Morse & Co. and Laighton when 
they signed the contract Such employment 
was in the line of business of F. H. Smith & 
Co. These parties signed about the same 
time, about the 19th of June, 1876. The in- 
terest of % each, taken by Lord and Morse 
& Co., was subscribed for by them in ptu*- 
suance of the terms of a written agreement 
between them and Capt Bartlett executed on 
the same day with their execution of the 
building contract This agreement recites 
that Lord and Morse & Co. "at the special 
Instance and request, and for the special 
beneiat" of Bartlett, had signed the building 
•contract to take one-quarter of the said ship. 
By It Lord and Morse & Co. agreed that 
"after the performance of the provisions of 
the agreement on Bartletfs part they would 
convey to him'* whatever of said interest in 
said ship shall remain unsold, "and would 
reassign" all collaterals named in the agree- 
ment not appropriated by the terms and 
spirit of the s^reement It was then agreed, 
on Bartletfs part, to keep the interest in- 
sured, and to repay any taxes paid thereon 
by Lord and Morse & Co., and that when- 
-ever Lord and Morse & Co. should sell said 
-quarter, or any less portion, they should de- 
duct from the sum received the following 
commission: from sale of a quarter, $1,500; 
one-eighth. ?S0O; one-sixteenth. $400; that 
commissions and interests on all moneys paid 
out by Lord and Morse & Co. were to be al- 
lowed to them as follows: 1% per cent on 
the whole sum paid for the one-quarter, 1% 
per cent for advancing every six months, and 
10 per cent per annum, payable semi-annual- 
ly on all balance due, until paid. Including in 
iidvances all sums paid for repairs and dis- 
hursements, and crediting earnings received. 
Bartlett agreed to pay one-half of all moneys 
paid out imder the contract, with interest 
and commissions, within two years, and the 
balance within three years from the date of 
the contract Bartlett then agreed to assign 
to Lord and Morse & Co., as security for his 
faithful performance of the agreement, all 
his interest In the estate of one Pollard, 
valued at $3,400, and a policy of insurance 
on his life for $3,000, which he agreed to 
keep in force. The agreement then provided 
that, if Bartlett neglected and refused to pay 
the Interest semi-annually, except when he 
was at sea, and then within two months after 
his arrival at his next port of destination, 
then Lord and Morse & Co. should be enti- 



tled to hold the sum of $4,000 of said collat- 
erals as a forfeiture for the non-payment of 
Interest Upon the execution of these agree- 
ments, Bartlett transferred the collaterals 
mentioned to Lord and Morse & Co., and 
Lord and Morse & Co. made their first ad- 
vances towards building the ship. 

Some two months after these transactions 
Nlckerson & Eldeout failed. Meanwhile, 
some further interests had been taken in 
the vessel W. H. Smith took a quarter, and 
there remained 9-64 not taken, on which, 
by an agreement between Nlckerson &Kide- 
out on the one side, and Lord and Morse & 
Co. and W. H. Smith on the other, these par- 
ties had advanced on the 9-64, leaving, how- 
ever, in Nlckerson & Hideout a right to re- 
deem the interest on paying up the advances. 
The failure of Nlckerson & Rideout made it 
necessary to make arrangements with other 
parties for completing the ship, and in- 
creased the cost of the ship to the subscrib- 
ers. Proceedings were taken to enforce 
claims for liens by several parties who had 
furnished materials for the ship, among oth- 
ers by F. H. Smith & Co., who had an un- 
paid claim for hard pine, amounting to about 
$10,000. W. H. Smith acted in the matter 
of this daim for a lien for F. H. Smith & 
Co., and the asserting of this claim caused 
some dissatisfaction on the part of Lord and 
Morse & Co. with W. H. Smith. And, after 
some verbal agreement between them, and 
some misunderstanding as to what that agree- 
ment was, Smith agreed, in writing, not to en- 
force this lien against their quarter interest 
Nlckerson & Rideout finally went into bank- 
ruptcy, and their right to redeem the 9-64 
passed to their assignee. From the time of 
this difficulty about the hard pine, Lord and 
Morse & Co. began to entertain some hostile 
feelings towards the Smiths, and were de- 
termined. If they could, to prevent the 
Smiths, who already owned one-half the ves- 
sel, from acquiring any further interest W. 
H. Smith was desirous of keeping the whole 
or a part of the titie to the 9-64, on which 
he, with Lord and Morse & Co., had ad- 
vanced, but which stood in the name of W. 
H. Smith for 3-64, Lord for 3-64, and Morse 
& Co. for 3-64, and he took an agreement 
from Nlckerson & Rideout assigning him 
their right to redeem this interest, but never 
acted on it probably because their bank- 
ruptcy made it evident that he could not get 
a good title in that way. There was some 
conversation between him and Lord about 
the matter, and Lord pretended to him that 
he would rather have his money, but after- 
wards, johitiy with Morse & Co. and other 
Bangor owners acting with him, Lord pro- 
cured one Wilson to purchase the right to 
redeem from the assignee, and then Wilson 
paid off the advances of Smith, Lord and 
Morse & Co., and held the 9-64 for the benefit 
of Lord, Morse & Co. and the others who 
joined them in the proportions In which they 
advanced him the money to purchase and 
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redeem the interest The result was that 
Lord and Morse & Co. prevented the Smiths 
from getting more than one-half of the ship, 
and they themselves got control of the other 
half, except one small Interest In one Snow, 
which they purchased In July last to make 
their half complete. The proceedings of 
Lord and Morse to bring about this result 
as to the 9-64: were artful and cunning, and 
they outwitted Smith, bijt they are not 
chargeable In the matter, as alleged in the 
answer, with any legal fraud which taints 
their title. Their proceedings were secret, 
and it was not till shortly before the filing of 
this libel that W. H. Smith or F. H. Smith 
& Ck). learned that this share or 9-64 was 
held in the Interest of Lord and Morse & 
Co,, although it was communicated confi- 
dentially by Lord to Capt. Bartlett 

The failure of Nickerson & Bldeout led to 
a change in the agreement between Bartlett 
and Lord and Morse & Co. as to the one- 
quarter on which they were advancing for 
his benefit, and by subsequent agreements 
it was provided that additional sums whiqh 
they should become liable to pay beyond the 
price stipulated in the ori^nal building con- 
tract should be first repaid to them before 
they should convey to him the quarter inter- 
est under the agreement of June 19, 1876. 

These additional amounts have never been 
ascertained, and cannot be so till the lien 
suits still pending are brought to an end. 

The ship was completed and sailed on her 
first voyage, under command of Captain 
Bartlett, on or about April, 1877, and she 
has continued under his command from that 
time to this, making several voyages. She 
has been very successful, netting in divi- 
dends to her owners $10,000, besides paying 
for her copper, which cost §5,000, all in the 
period of sixteen months. Her cost was 
about $75,000. Her first voyage was from 
New Tork, and she arrived In New York 
again on the 17th of August last During 
these voyages Capt Bartlett has generally 
acted as the agent of the owners In making 
charters, disbursing the ship, and generally 
In attendhig to her business. 

The first charter, however, was made in 
New York, after consulting all the other 
owners, by P. H. Smith & Co., who signed the 
charter as "Agmts for the Owners," and 
they have received and distributed at least 
one remittance and have attended to dls- 
• burslng some of the ship's biUs in New York, 
and In February, 1878, rendered an account 
to the owners. There was some delay In 
making this distribution by P. H. Smith 
& Co., owing to some unsettled bills being 
out, and tlils delay In the receipt of his 
dividend was made the ground of some com- 
plaint against F. H. Smith & Co. by Mr. 
Lord, In his confidential correspondence with 
Captain Bartlett, and he requested Captain 
Bartlett in futui'e to remit the share of the 
Bangor owners to him (Lord) direct, and not 
through F. H. Smith & Co., stating that there 



would be no impropriety In his so d<^g^ 
and that there had never been any agent 
of the ship appointed except himself, (Bart- 
lett). Indeed, in his letters to Bartlett, Lord 
constantly recmrred to this idea that there 
had been no agent appointed, and expressed 
himself dissatisfied with the existing state 
of things, and further expressed the hope 
that before long they might get an agent ap- 
pointed. . 

By all this, taken in connection with what 
Lord knew of the understanding at the time 
of signing the building agreement, and with 
his conduct in New York with reference to 
the present charter hereinafter referred to 
and the power of attorney held by him as 
hereinafter stated, I understand that his 
meaning was that, notwithstanding that 
original understanding as to F. H. Smith & 
Co.'s doing the business at New York and 
the fact known to him that F. H. Smith & 
Co. had from the beginning acted as agent 
for the owners In New York, as' occasion 
required, yet there was no permanent ap- 
pointment of an agent and that nothing had 
been done to bind the owners to continue 
the business with F. H. Smith & Oo. or to 
prevent their appointing another agent 

But this dissatisfaction, such as it was^ 
was not commimicated to the Smiths, al- 
though W. H. Smith knew that there was 
some hard feeling about the old hard-pine 
business. 

In Jime or July, 1878, the ship was on he:- 
way homeward for New York, and it Decame 
necessary to make arrangements for a new 
voyage. On the 7th of July, the captain 
wrote to P. H. Smith & Co. from Dungeness 
recommending that she be chartered to arrive 
for San Francisco. On the 29th of July, P. 
BL Smith & Co., having obtained an offer 
from Sutton & Co. to take her for $16,000 
for a voyage to San Frandsco, wrote a let- 
ter to W. H. Smith, who was then at Bangor, 
stating the terms of the offer and that It 
must be closed by August 1, and asking In- 
structions. On the 31st of July, W. H. Smith 
went to see Morse, one of the Bangor owners, 
and showed him the letter and asked his ad- 
vice. 

There is some conflict of testimony between 
Morse and Smith, as to what took place at 
this meeting, but I think Mr. Smith's ac- 
count the more probable of the two. Mr, 
Morse's comment on the offer was, that he 
thought there was not much money in It, 
but he would talk with Lord and see him 
again. Smith waited till late at night, and 
hearing nothing further from Morse, tele- 
graphed to P. H. Smith & Co. to do what 
they thought best with the ship. Lord at 
that time was not in Bangor, and was not 
consulted. P. H. Smith & Co., on receipt of 
this telegram, on the next day, Aug. 1, signed 
the charter on behalf of the owners, and 
It was executed by Sutton & Co. Sutton & 
Co. requested them to keep it sea'et tiU the 
ship's ai'rivaL 
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On the 7th of August, Lord came to New 
York. He brought with him a power of at- 
torney, executed by all the libellants, author- 
izing him, so far as their interests were con- 
■cerned, to remove the captain, and to ap- 
point a new captain in his place, and "to 
■change the agency, management, and con- 
trol of said ship, as seems to him to be for 
the Interests respectively, and also to set- 
tle up the accounts of the ship with F. H. 
Smith & C!o., who have assumed to act as 
the agents of the said ship heretofore, and 
to audit their accotmts;" also to sell and con- 
vey their interests, provided the whole of 
their interest was sold together, "it being 
■our intention to stand together in the mat- 
ter of the ownership of said vessel." This 
paper shows conclusively, that up to that 
time, P. H. Smith & Co. were assuming to 
be, and had been suffered by the other own- 
ers to act as agents of the ship in New York, 
and that Lord's declarations in his letters, 
about there being no* agent appointed, mean 
only what is above indicated. His conver- 
sation with F. H. Smith ^ Co. indicates the 
same thing. After some general conversa- 
tion, he asked F. H. Smith if the ship was 
-chartered, a question .which he would not | 
have asked except of one, who had, or at 
least was known to him to be assuming to 
•have some authority to act for the owners 
in the matter of a charter. Smith, having 
regard to the request of Sutton & Co., gave 
an evasive answer, but said she was as good 
as chartered. Lord went out, and soon after 
returned with a witness, and said to Smith 
that they, 1. e., tte Bangor owners, didn't 
want the ship chartered till she arrived. 
Then Sniith told him she was chartered, and 
stated the terms of the charter. Lord said 
he was sorry. It is insisted, on the part of 
the libellants, that though the charter is 
binding on the ship, because afterwards 
signed by the master, yet that it is not per- 
sonally binding on them, because F, H. 
Smith & Co. had no authority to act for 
them, and because, before the master signed 
it, they prohibited the making of the charter 
so far as they were concerned, or, as it Is 
expressed in the libel, they "expressly dis- 
sented from it." There is really no essen- 
tial conflict of testim6ny as to what passed 
in the Interviews between Mr. Lord, acting 
for the libellants, and F. H. Smith & Co. on 
the 7th of August, and afterwards between 
Mr. ZiOrd and the respondents, and Captain 
Bartlett, after the ship's arrival, down to 
the time of the commencement of this suit. 
And the evidence does not show, in my judg- 
ment, that the libellants expressly dissented 
from the charter in any other sense than 
this, that they found fault with F. H. Smith 
& Co. for having made it without consult- 
ing them. The evidence does not warrant 
the conclusion that, when they found It had 
been made under an assumed authority to 
act for them in common with all the other 
owners, they sought or desired to undo or 
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repudiate what was thus done In their be- 
half, or that they took the ground that they 
would not be parties in this new adventure. 
What they did and what they failed to do, 
what they said and what they failed to say, 
concur to this conclusion. In the first inter- 
view. Lord introduced the subject by asking 
Smith If she was chartered. Why did he 
ask that question, unless he thought F. H. 
Smith & Co. might have chartered her? If 
his pretence is true that he knew nothing 
about any understanding that F. H. Smith & 
Co. should be the agents, and that they had 
no existing authority as agents, he would 
natm^Uy have asked him, "What shall we 
do with the ship?" but would not have asked 
him, "Is she chartered?" Again, when at the 
second Interview he said, "Fred, we don't 
want the ship chartered," the language was 
only appropriate as addressed to one who had 
at least some color of authority to act for all 
the owners. And when, in answer, Smith 
said, "She Is chartered," Lord's reply, which 
he himself testifies to, "I am sorry," was only 
appropriate as addressed to one who had 
some authority to do what was done. It 
expressed regret and dissatisfaction with 
what had been done, but recognized It as 
<lone. On his theory of total want of au- 
thority In Smith, his natural reply would 
have been, "Why, you can't charter the 
shii)." Again, on the theory of the libellants 
that the charter became binding on the ship 
only because of its being signed by the 
master, the natural thing for the libellants 
to do. If they found tliat Smith had without 
authority signed a charter which was not 
yet binding, either on the ship or owners, 
was to have taken measures to prevent its 
becoming binding, either by instructing 
Smith that it should not be presented to 
the master for approval, or by leaving notice 
to be given to the master on his arrival pro- 
hibiting him from signing it. In fact. Lord 
did nothing of the kind. He knew that the 
master had not signed it, and that he was 
expected to arrive in a few days. Still fur- 
ther, if Lord either took the grotmd that 
the charter was not binding on the ship, 
or on the owners whom he represented, It 
Is hardly conceivable that he should not 
have made some attempt to undo what had 
been done, at least to the extent of notify- 
j ing the charterer, whose name was commu- 
nicated to him, that the charter was void 
or not binding on his co-part-owners in or- 
der to avoid future complications and claims. 
He did nothing of the kind, nor did he re- 
quest Smith to do anything of the kind. The 
■whole evidence tends to show that he acqui- 
esced in what had been done as done, reluct- 
antly, it Is true, and with expressions of re- 
gret, but still that he acquiesced. It Is true 
that he told Smith that the owners whom 
he represented had not been consulted, but 
this is not inconsistent with the intention 
so plainly appearing upon the other parts 
of the conversation. It was rather in the 
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way of blame or fault-finding, that in so im- 
portant a matter as the chartering of the 
ship he had not consulted all the owners, 
than as a distinct assertion that, for want 
of such consultation, what had been done 
was of no validity, or that he intended or 
felt that he had tiie right to repudiate it 
They got into a discussion as to the respec- 
tive interests -which they severally repre- 
sented. Smith was under the impression that 
he and his father and his sister held title 
to a little more than half the ship. Lord 
told him that he represented half. I see no 
reason to disbelieve Mr. Smith's statement 
that up to that time he did not know that 
the title to the 3-64 part of the 9-64 on 
which his father had advanced to Nidt^son 
& Rideout, had been transferred by his 
father, and his impression that the Smiths 
controlled a little more than half was ev- 
idently based on the state of the title pre- 
vious to that transfer. I see no reason to 
believe from the testimony that the action 
of F. H. Smith & Co. and W. H. Smith, in 
the making of this charter, was actuated by 
any other motive than that of doing what 
they thought was for the best interests of all 
concerned; nor do I see any evidence of a 
design in what they did unfairly to forestall 
the action of their co-owners, or to commit 
them to a charter that they did not approve. 
P. H. Smith & CJo. acted imder what they 
thought was the express authority of the 
majority interest. The occasion was press- 
ing. Their letter to W. H. Smith at Bangor 
where the other owners principally were, 
did not request him to see the owners, but 
it may well have been within their expecta- 
tion that he would do so, as in fact he did; 
and although it can be easily pointed out, 
that they might have done more to obtain 
the opinions of all, as by writing a letter 
to each owner, yet I can not find that what 
tliey did was not supposed by them to be 
a reasonable, fair, and proper attempt under 
the circumstances, to communicate with the 
other owners before closing with the offer 
for a charter which they believed to be a- 
beneficial charter, as the market then was. 
Now, I think in the cii'cumstances in which 
Lord found that his co-part-owners were 
placed, when he learned that a charter had 
been made on the 7th of August, especially 
in view of the authority wliich, as appears 
conclusively by the power of attorney held 
by Lord, all the owners up to that time had 
permitted or suffered P. H. Smith & CJo. 
to exercise— an imperfect and temporary au- 
thority, it may be, but one never up to that 
time revoked; I say I thinlc that he was 
called upon as the representative of his co- 
part-owners to declare himself explicitly and 
in terms that could not be misunderstood 
as to whether or not he held the charter bind- 
ing, and as to whether or not his co-part- 
owners would Join in tliis new adventure 
projected on their behalf. Yet nothing that 
he said or did, conveyed or was calculated to 



convey to the minds of the respondents the 
idea that he held the chartei* to be void, or 
repudiated what had been done in their 
uuines, and on then: behalf. He could not, 
as between himself and his co-owners, who 
had assumed to act in his behalf, lie by, and 
by the use of doubtful expressions as to 
his intention at that time, afterwards, in case 
of the success of the adventure, daim that 
he was entitled to share in the profits on the 
ground that he had bound himself, and in 
case of disaster defend against a ciaim for 
contribution on the ground that he had not 
bound himself. For aught that appears If 
he had declared himself not bound, his co- 
owners might then have procured from 
the charterer a release from the charter. 
Freights were still falling, and other ships 
could have been procured on terms as favor- 
able for the chatterer. 

On the 17th of August the ship arrived. 
F. H. Smith & Co. presented the charter to 
the master, and he approved it. Afterwards, 
on the 22d or 23d of August, Lord came to 
New York again. He saw the master and 
the respondents. He offered to name a 
price at which he would buy or sell, and he 
offered that the Smiths should name a price 
at which they would buy or sell, but as re- 
gards the charter nothing occurred to alter 
the situation of affah's, except that he learn- 
ed from the master, that the lay days under 
the charter would commence on the 25th 
of August, and he did nothing, but, so far 
as his action was concerned, allowed the 
business to proceed till me filing of this libel 
on the 20th day of September. In the mean- 
time the loading of the ship had commenced, 
and her bills of lading were issued for about 
200 tons of general cargo. The. evidencfe is 
that freights have been falling ever since 
this charter was made; that the charter was 
the best thing that could have been done 
with the ship at the time it was made, and 
better than any charter that could be made 
now; that it is a good charter for the ship, 
and will bring her to San Francisco in time 
to avail of what seems to be a fair opportu- 
nity for business, in carrying grain from that 
port Although in theh: conversation Lord 
and Morse have expressed doubt as to the 
charter being profitable and beneficial to 
the ship, they have not sustained these opin- 
ions by any evidence. The evidence is all 
the other way. The libel alleges that "while 
the vessel was at sea on a voyage to New 
York, the libellants notified the respondents 
that the vessel must not be chartered, and 
that the respondents agreed that some ar- 
rangement should be made between the 
owners of the vessel, with reference to the 
employment and control of her, after her 
arrival," and that "the respondents refuse 
to make any reasonable arrangement with 
the libellants, as to the management of her." 
As to the averment that the libellants noti- 
fied the respondents that she must not be 
chartered, I find that it is not proved, but 
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that at the time the libeUants communicat- 
ed their wish that she should not be char- 
tered, the charter was then ah*eiidy made, in 
which the libeUants afterwards acquiesced. 
As to the alleged promise to make some ar- 
rangement about the management of the 
vessel, the facts seem to be as follows: At 
the interview on the 7th of August, Lord 
said to F. H. Smith that he was not satis- 
fied with the management or with the ar- 
rangements as to the vessel. He did not 
then explain in what particular he was dis- 
satisfied with the existing management. It 
was not said in reference to the charter, 
or, if it was so intended, it was not so safd 
as to convey the idea to Smith that he meant 
that he wanted any different arrangement 
made about this charter. Understanding 
him to refer to the general management of 
the vessel. Smith told him he didn't know of 
anything wrong, but did not see why ar- 
rangements could not be made if he wanted 
it. Again, when he saw the captain, Lord 
told him that he was dissatisfied with the 
management With the light thrown on the 
case by Lord's letters to Bartlett, and espe- 
cially by the power of attorney which he 
hdd, executed by the libeUants, it Is evident 
that what was referred to, and which Smith 
could only guess at, was the matter of the 
agency of the vessel, a point which Lord 
had long had in mind, but on which he had 
not declared himself, for obvious reasons, 
to the Smiths. Now, as to this matter of 
the agency of the vessel in New York, and 
especially as to the continuance of the e:s- 
istlng agency, such as It is, of F. H. Smith & 
Co., which Lord received express power from 
his co-part-owners, so far as he could act 
for them, to put an end to by a new appoint- 
ment of agent, it is to be observed that down 
to the time of filing the libel, it is not shown 
that the libeUants, or Lord in their behalf, 
ever stated this point as a point of disagree- 
ment to the respondents, or to F. H. Smith 
& Co., or ever requested them to resign the 
agency, or ever proposed to the respond- 
ents to unite with the Ubellants in the ap- 
pointment of a new or different agent; 
nor is there any evidence of any declaration 
of the respondents, or of F. H. Smith & Co. 
that they intend to hold on to this agency 
against the wishes of the libeUants, or that 
they refuse or would refuse to join with the 
libeUants in the appointment of an agent 
entirely impartial and satisfactory to both 
sides. 

There has been, at no time up to the pres- 
ent, any dissatisfaction with the conduct of 
the master, Capt. Bartlett, on the part of 
any of the owners. There is no proof that 
the libeUants have ever expressed a desh:e 
to the respondents to remove the captain, 
or to have a different captain appointed. 
The evidence is complete of his skiU, and 
there is no proof of any want of confidence 
in his skill and integrity on the part of the 
libeUants. No case is made which would 



justlty his removal, and it is not claimed 
that there is. The ship was bulit with a 
view to his commanding her, as all the own- 
ers understood. He gave a year's time to 
superintending her construction. He has 
displeased the libeUants by joining in re- 
sisting this application for the sale of the 
vessel, which would displace him from com- 
mand as well as extinguish his right to be- 
come the owner of an interest under his 
agreement with Lord and Morse & Co., of 
June ID, 1876. But the libeUants have suf- 
fered him to go on and sign the charter 
and receive cargo under it, and issue biUs 
of lading, whereby he is personaUy bound, 
without any notice to him or the other part 
owners, of any dissatisfaction with him as 
master. 

The libeUants have not proposed to the 
respondents any different employment of the 
ship. So far as they have* been shown to 
have expressed any intention as to what they 
would have done in place of making thif 
charter, it is that they preferred to wait for 
freights to improve— to lay the vessel up till 
the f aU. 

It is proved that the market for ships is 
very dull, and at a forced sale they are like- 
ly to be greatly sacrificed. 

The grounds of disagreement between these 
owners, as shown by the evidence, may be 
summed up thus: 

(1.) They dislike Mr. W. H. Smith, because 
of his conduct in reference to the hard pine 
lien, and because they think he was unfair 
in regard to his agreement about not hold- 
ing their interest for that lien; and their 
state of feeling towards him Is sucli that 
they dislike to own in a ship with him, es- 
peclaUy where he holds control of one-half 
the vessel. 

(2.) They are dissatisfied with having F. 
H. Smith & Co. acting longer as agents of 
the vessel in New York, because they are 
identified In interest with W. H. Smith, be- 
cause they were negUgent in making a re- 
mittance, and because they made the charter 
without consulting the Ubellants. and because 
they (the libeUants) prefer to have another 
agent disconnected from the Smiths— but 
this ground of dissatisfaction has never been 
made a subject of discussion between the 
parties, and before bringing this suit they 
never attempted to agree on any other agent, 
(3.) The charter under which the vessel 
now is, was made without consulting all 
the UbeUants. The charter, however, is ad- 
mitted to be binding on the ship, and has 
been shown to be binding on the libeUants, 
by their acquiescence, and by their not ex- 
pressly dissenting therefrom. 

In any view that is taken of the charter, 
whether binding only on the ship or, by 
their acquiescence, on the libeUants also, the 
disagreement as to the charter between these 
parties Is not such as prevents the ship from 
going to sea under this charter. In the case 
of The Seneca, [Case No. 12,070,] neither 
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party could, "otherwise than tortlously," that 
is, otherwise than by some act in violation 
of the rights of others, talce the ship to sea. 

In tills case, neither party can "otherwise 
than tortiously" prevent the ship from going 
to sea. This is obviously so, If all parties 
are bound by the charter. It Is equally so 
If the ship is bound to the charterer. The 
libellanis may have their right to damages, 
but I do not see how they could now detain 
the ship. Again, these libellants, even if 
their right to separate themselves in this 
adventure survives their acts as above set 
forth, cannot, on the principles recognized 
In the case of The Seneca, [supra,] having 
no employment of the ship to propose on 
their part, and having wholly failed to show 
that the enterprise proposed by respondents 
Is not what the ancient codes cited call "a 
probable design," that is, a well planned and 
proper enterprise, and one fit for the ship 
to undertake, are not entitled to prevent the 
use of the ship by the other half-owners. 

As to the alleged dissatisfaction with the 
agency of F. H. Smith & Co., that clearly 
would not prevent the use of the vessel, so 
long as there Is a competent master, and In 
this case It Is no obstacle to her going to 
sea under this charter. And In point of fact, 
the parties have never disagreed about this 
matter, since there has been no attempt to 
agree, and the very point of dissatisfaction 
urged was never made known to the re- 
spondents so that they were called upon to 
take ground on the question. 

As to the dislike of, and distrust towards 
W. H. Smith, this is not a disagreement as 
to the employment of the vessel, and though, 
If it continues to exist. It may be the cause 
of future dlsagx'cement, yet in Itself, as a 
mere feeling, obviously it is of no account 
In this legal controversy. 

It Is, however, insisted, that the actual 
state of feeling between these parties is 
such, that a separation must be effected some 
time, if not now— that not to give them re- 
lief now Is merely to prolong the controversy 
between them; that It will only compel them 
to apply to the court In California, or here 
again on the ship's next return to this port 
The answer Is obvious enough. This power 
to order a sale is a power to compel prop- 
erty owners to part with their property 
against their will. It Is, therefore, an ex- 
treme resort Justified by necessity only, from 
ft regard, first, to the Interests of commerce, 
and, secondly, tq the relief of the parties 
from the , distressing predicament which 
makes their property useless In their hands. 
The autliorltles cited above and the reason 
of the thing clearly show thai this Is the na- 
ture of the power. Now that necessity does 
not exist, either as to the relief of the public, 
or of the parties, till they have reached a 
point of actual present Inability, by reason 
of the dlsagi*eement, to use the vessel. So 
long as that case of necessity is merely threat- 
ened, and lies in the future. It is as If it 
iFED.CAS. — 62 



did not^xlst, and it may. In fact, never arise. 
Before this ship reaches San Francisco many 
things may happen to prevent this dead- 
lock occiurlng. The ship may be lost on the 
voyage. When she reaches there her true 
policy for the next voyage may be so obvi- 
ous, that there will not be two <^inion& 
about It. The parties may reconcile their 
differences. It would seem that there ought 
not to be any great difiiculty In disposing 
of what seems to be the principal point 
which the libellants insist upon, the es- 
tablishment of on agency for the ship iu 
which both parties can concur. A little more 
frankness and candor on the one side In deal- 
ing with the matter, and no great sacrifice 
of Interest or feeling on the other, would 
save these former friends from fm*ther liti- 
gation and certain loss. 

The libellants probably can. If they are 
bent upon doing bo, at the end of this voy- 
age, bring about a dead-lock which shall 
tie up the ship so that an admh-alty court 
will have to do for the parties what they 
ought to do for themselves; but this court 
ought not to anticipate or attempt to pro- 
vide against. such a necessity. 

Another question of very great Interest, 
bearing on the nature of this action, was 
raised In this case. Upon the trial Captain 
Bartlett was admitted as a party respondent, 
and he Joined In the answer denying the 
main facts on which the right to the relief 
prayed for was based. The respondents 
oflCered to show that Captain Bartlett had an 
equitable Interest In the quarter of the ship 
held by the libellants. Lord and Morse & 
Co., being the same quarter taken In their 
names for %th each, and subscribed for upon- 
the building contract, In accordance with the- 
agreement between Bartlett and Lord and: 
Morse & Co., Jiereinbefore recited, and dated- 
June 19, 1876. 

It was not conceded by the learned counsd" 
for the libellants that Bartlett had such an 
equitable Interest In the quarter of the ship; 
but, on the contrary, it was dahned by him 
that the agreement of June 19 was an agree- 
ment to sell and convey an interest of Lord 
and Morse & Co. to Bartlett, on certain con- 
ditions, and not an agreement to hold as col- 
lateral and by way of security an interest 
belonging to Bartlett; and It was also- 
claimed that, the time having expired within 
which Bartlett was to make his payment 
of one-half of the price, and notice having 
been thereupon given by Lord and Morse & 
Co. that his right under the contract was for- 
feited, such equitable Interest had been cut 
off. 

As to the question whether Bartlett has- 
a redeemable interest in the quarter of the 
ship, it is only necessary for me to say 
that I have come to the conclusion, as well 
from the terms of the agreement of June 10, 
1876, as from the other evidence of the un- 
derstanding of the parties, their corre- 
spondence, their acts, and their testimony^ 
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that the relation between Bartlett, and Lord 
and Morse & Co. was that of debtor and 
creditor, and not that of vendee and vendor; 
that the interest was held as his, as col- 
lateral security for the debt, and therefore 
was not estinguished by the notice, but that 
there is no immediate right to redeem, be- 
cause the amount of the debt cannot yet be 
ascertained, and his right to redeem is sub- 
ject to be cut ofC by a sale under the power 
contained in the contract 

Aside from this answer made by the libel- 
lants' counsel as to Bartlott's interest, it was 
also insisted that the evidence was incompe- 
tent on the ground that in this action the 
court could consider and take notice only of 
the legal and record title to the ship; that as, 
in actions of possession, the court woiUd 
take no notice of equitable interests, but 
would decree possession of the ship to those 
holding the majority of the legal title, so 
here those having a moiety of the legal title 
were entitled as of right to a sale, If the 
essential disagivement between the owners 
of the two moieties of the legal title existed. 
The evidence was admitted on the ground, 
that this power of the court is one to be 
exercised in its discretion, and with a regard 
to all the circumstances of the case, and with 
a view to the effect of the sale on the intex*- 
ests of all concerned, and that it is not a 
fixed legal right of moiety owners of tho 
legal title, to have a sale decreed upon pre- 
senting to the court a case of disagreement 
as to the employment of the ship. 

It is true the legal title to the major part 
carries with it the right to the possession of 
the ship, and that right must be recognized 
and enforced in suits for possession, and the 
rule is of great convenience and beneficial to 
commerce in the simplicity and ease with 
which it is applied. There seems to be no 
analogy, however, between a right to the 
possession as an incident of the legal title 
in a major part, and a right to have a court 
exercise a power of sale as an incident to 
legal ownership of a moiety. One is easily 
conceivable as a personal right; the other is 

not. 

Moreover, if this were an absolute right 

inhering in a moiety ownership, to have the 

court order a sale, it is easy to see that it 

would be not beneficial but most injurious 

to the interests of commerce, from the ease 

with which it would be made the instrument 

of oppression. Thus, if the right is absolute 

and the court must order a sale, the court 

could add no condition which might defeat a 

sale. If it appeared ever so clearly that the 

libellants were rich and the respondents 

without means, except their Interest in the 

ship, and the state of the market such that 

no other biddi^rs could be found, and even 

that the libellants had brought about the 

disagreement to force a sale, intending 

themselves to buy for almost nothing, 

and thus drive the other party out of 

their property, yet, on the theory proposed, 
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a sale must follow with all the absolute 
certainty with which possession follows 
the legal title, and the court could not even 
Impose, except by consent of parties, as 
a condition of the decree, an upset price, 
since that would be to Umit, restrict, and im- 
pah: an absolute right. Unlike the rule that 
the right of possession adheres in the legal 
titie to the major part, such an absolute 
right to a decree of sale would impair the 
value of all property in ships, by rendering 
Insecure the owners' hold upon it. In truth, 
this power seems to be a power vested in 
courts of admiralty, from the necessity of the 
case, from a regard of the law as well to the 
public interest, that ships should continue to 
plough the sea, as to private interests that 
the parties may recover the beneficial use of 
their property. From the nature of the pow- 
er, to be benedcial In its exercise, it should 
be used with discretion, with caution, and 
upon a careful consideration of all those 
interests, public and private, involved. It 
should not be tolerated that the power be in- 
voked for purposes of oppression. It fol- 
lows, that the court must receive evidence 
of all the circumstances that may possibly 
affect its discretion. 

If It appears that the libellants really hold 
their moiety in trust for the respondents, 
owing them a duty to follow thehr directions 
In the management of the ship, it would 
hardly he a proper exercise of the power 
to grant the prayer of the libellants against 
the protest of the respondents; and m sucn 
a case, even if the public interests might 
suffer to the extent of having one ship Idle, 
that would be more tolerable than to do so 
great a private wrong. Whether the pro- 
tection of Captain Bartiett's interest from 
the ruinous effect of a sale. If his Interest 
be such as he claims, would be a sufficient 
ground for withholding the decree. If the 
libellants were otherwise entitied to It, 
it is unnecessary to decide. But the evi- 
dence was properly received as evidence 
of circumstances bearing on the exercise of 
the discretion of the court Libel dismissed, 
with costs. 

[NOTE. For instances in which admiralty 
courts have refused to order the sale of Tessels 
at the instance of minority owners, see ^e 
Ocean Belle, Case No. 10.402; Davis v. Tlie 
Seneca* Case No. 3,650.] 



Case No. 421. 

The ANNIE I^LANrt 

[1 I^owell, 310.]^ 

District Court, D. Massachusetts. March, 1869. 

Sax-vage— Abandonment by Crew— Salvors 
FROM Shoke — Amount. 

1. A schooner laden with coal stranded upon 
the rocks and in a dangerous situation was got 
off and saved by salvors from the shore at their 

'[Reported bv Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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ovn risk and responsibility, while the crew 
were dismantling her by orders of the captain 
preparatory to abandoning her as a total loss. 
Hdd, that the salvors were entitled to a more 
liberal compensation than in many other cases 
where the property saved was of greater value; 
and that their merit was not diminished but in- 
creased by the fact of the incompetency and 
perhaps bad faith of the captain. 

2. The service was performed by twenty 
salvors in a few hours and with no danger. 
On a value of $11,000 saved, 52,600 and costs 
allowed as salvage. 

In admiralty. The schooner Annie Ice- 
land, with a cargo of coal on board, and 
bound to Boston, went on shore on Nasha- 
wena rocks, In Vineyard sound, on the night 
of the 10th of September, 1868. The weather 
was thick, but not otherwise severe, and the 
vessel was discovered in the morning by the 
master of a fishing-smack, which had been 
anchored not far off; and he went on board, 
and found the master of the schooner deter- 
mined to abandon her, and agreed with him 
to strip the vessel and take the rigging, 
sails, and other movables on board his smack, 
and carry them to the nearest port Other 
persons came from the islands soon after, 
and among others, Captain Church of Cutty- 
hunk. To him the master said that his 
schooner was bilged, and that he was going 
to New Bedford to note a protest and com- 
municate with the owners, but that he should 
be glad of assistance to save whatever could 
be got out of the wreck; and Captain Church 
returned to the Island for shovels and other 
means of getting out the coal. The master 
soon after went to New Bedford, which was 
fifteen miles to leeward, and did not return 
until night, after his schooner was on her 
way to the same port Presently after leav- 
ing his vessel, he engaged the services of one 
or two men connected with a schooner larger 
than the smack, to aid in the stripping and 
removal of the anchors, rigging, &c.; and 
when he arrived at New Bedford he tele- 
graphed to his owners that the vessel was 
wrecked and lost When Captain Church 
came on board again, he had a conversation 
with the mate, and induced him to sound the 
pumps, and finding that the vessel was not 
bilged, at once inferred that she might be 
got off at high tide. The mate declared that 
his instructions did not look to an attempt to 
save the vessel; and after some discussion it 
was agreed that Captain Church might make 
the trial at his own risk and expense, the 
mate proceeding, meanwhile, to dismantle the 
schooner in obedience to his orders. This 
agi-eemeut did not differ from an ordinary 
salvage imdertaking, in so far as the pay- 
ment depended on success; but it was under- 
stood that, in addition to this contingency. 
Captain Church was to make good any loss 
of anchors, chains, or cables, that might re- 
sult from an unsuccessful endeavor to haul 
the vessel off. A ^ood many persons had 
now arrived from the islands with three 
boats, two of them long-boats; and under 
Church's orders they got up the port anchor. 



and carried It out to the most available place 
at considerable trouble and some risk, one 
boat being somewhat injured by striking 
against the anchor. They then haided taut 
on the line, and proceeded to shovel coal out 
of the after part of the vessel, which was the 
part that was resting on the rocks, and 
pumped the water out of the hold. All this 
time the crew and hired men were sending 
down the topmasts and unreeving the rig- 
ging; and the singular spectacle was pre- 
sented of 'strangers busily working to save a 
vessel which her crew were as diligently ren- 
dCTing unseaworthy. After they had got out 
as much coal as the boats could safely and 
conveniently carry, some of the libellants 
went on shore for dinner, and, returning be- 
fore the tide had fully risen, found that the 
remaining salvors and the crew had hauled 
the vessel off the rocks. They all then set 
to work and bent on the jibs, rigged a spar 
to the rudder, which had been unshipped and 
damaged, carried out a kedge to help sheer 
the schooner from the rocks, when she took 
the wind, and got her under weigh. Eight 
out of the twenty salvors remained on board 
for twenty-four hom*s longer, until the vessel 
arrived at New Bedford, two of whom were 
needed to steer her, and one to pump, and 
the others to help work the vessel, which 
steered very badly. The total value saved 
was from ten to eleven thousand dollars. 

T. M. Stetson, for libeUants. 
J. C. Dodge, for claimants. 

LOWELL, District Judge. The rule of 
com*t which was passed In the interest of all 
parties to salvage suits, that the value should 
be ascertained before the property is deliv- 
ered, was not observed in this case; and 
though this happened through a misunder- 
standing, yet I remark upon it, that It may 
not occur again. In such a case, doubtful 
evidence will be construed most strongly 
against the owners, because they might have 
made the facts dear before- executing their 
warrant to deliver. 

In awarding the salvage in this case, I find 
It to be one for a proportionately larger com- 
pensation than many others in which the 
value saved has been more considerable. 
The owners were In great danger of losing 
their whole property. It Is true, this was 
largely the fault of the master; but as there 
is no pretence of any collusion between him 
and the libellants, they are entitled to say 
that they have saved the vessel In spite of 
his Incompetency or bad faith, against his 
Instructions, at a very critical time, and by 
the exercise of the qualities which he should 
have supplied, as well as of the ordinary 
skill, labor, and energy expected of persons 
In their sitxmtiou. 

There Is some reason to suppose that the 
master and his brother were considerable 
owners In the vessel, and that the master at 
least was insured against a total loss only. 
Whether this was the true motive of his con* 
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duct of not, it Is certain that Captain Church 
assumed more than ordinary responsibility 
and incurred unusual liability In this case; 
and upon the principles of the admiralty law, 
he must be compensated for them. There 
is no probability that the mate and crew 
could or would have saved the property with- 
out the aid of the libellants. The only chance 
was of the vessel's floating in spite of them; 
and as she had already lain over one tide, 
this chance appears a very slight one. The 
place was rocky, and she had iwunded hard 
and was found to be much chafed, and a 
hole might have been made in her planks at 
any moment. The libellants ask for four 
thousand dollars, the claimants are said to 
have offered five hundred: I award two 
thousand six hundred dollars and costs. The 
apportionment among the salvors is to be 
referred to the court before distribution Is 
made. 
Decree accordingly. 



Case No. 422. 

Tlie ANNIE LINDSET. 

[6 Ben. 290.]* 

Distnet Court. S. D. New York. Jan., 1873.* 

COLUSION IN THE SoUND— SaILIMG VESSELS MEET- 

IXG— Close-Haoled and Free. 

1. A bris and a schooner came in collision 
in LoiiiT Island sound at night. The schooner 
was sailinff to New York, and the brig was sail- 
inK from Now York. The schooner saw the 
brig nearly ahead, and ported her helm. The 
brig saw the schooner nearly ahead, and first 
starboarded and then ported. There was a con- 
flict of evidence as to the wind, the witnesses 
for the schooner claiming that it was nearly 
jsouLh, and those for the brig claiming that it 
wn« southeast. Each vessel claimed to have 
been close-hauled. The schooner had the wind 
on her port side. The brig had it on her star- 
board side. The hriff struck the schooner on 
her port quarter. The briff alleged that she 
starboarded in obedience to a call from the 
schooner to "keep off:" Held: That, on the evi- 
dence, the brig was close-hauled. 

[See note at end of case.] 

2. That, on the evidence of the brig, that she 
was heading east northeast, and saw the green 
light of the schooner from half a point to a 
point on her port bow, the vessels were meet- 
ing nearly end on, and, under the 11th article, 
it was the duty of the schooner to port, which 
she did. 

[See note at end of case.] 

3. That, if the courses were crossing, there 
was risk of collision, as the brig was drawing 
a point on to the course of the schooner, and, 
under article 12th. the schooner, having the 
wind on her port side, was bound to keep out 
of the way of the brig, which she endeavored to 
do by porting. 

4. That, if they were meeting, it was the duty 
of the brig to port, instead of first starboard- 

' [Reported by Robert D. Benedict, Esq., and 
here reprinted by i>ermission.] 

'[Afiirmed by circuit court, (opinion not re- 
ported, and not accessible.) Also affirmed by 
the supreme court in The Annie Liudsley, 104 
U. S. 1S5.] 



ing, as she did; and that the excuse which she 
set up for the starboarding was not established. 
[See note at end of case.] 

5. That, if the courses were crossing, it was 
the duty of the brig to keep her course; that, 
in either view, the brig was in fault, and liable 
for the damages; and that the schooner was 
not in fault. 

Pn admiralty. Libel by Daniel Brown and 
others, owners of the schooner SaUie Smith, 
against the brig Annie Lindsey, (Cornelius 
T. Tompkins, claimant,) for damages caused 
by collision. Decree for libellant. Affirmed 
by the circuit court, (not reported; see note 
at end of this case,) and also affirmed by the 
supreme court imder title of The Annie Llnd- 
sley, 104 V. S. 185.] 

Beebe, Donohue & Cooke, for libellants. 
G. M. Speir, for claimant 

BLATCHFORD, District Judge. The libel- 
lants, as owners of the schooner Sallie 
Smith, and carriers of a cargo on board of 
her, bring this suit against Uie brig Annie 
Lindsey, to recover for the total loss of the 
schooner and her freight money and cargo, 
through a collision, which took place at 
about half past eight o'clock in the evening 
of the 7th of May, 1809, between those two 
vessels, in Long Island sound, off Eaton's 
Neck light, whereby the schooner and her 
cargo were sunk. The schooner was bound 
to New York from the Connecticut river. 
The brig was bound from New York to New 
Brunswick. 

The libel alleges that the wind was south 
half west; that the schooner had her regu- 
lation lights set and burning brightly; that 
she was heading a little south of west, or 
about west; that the sails of a vessel were 
made ahead, or nearly so; but no light was 
discernible; that she was apparently bound 
in an opposite direction, and, after she was 
discovered, and when it was apparent there 
would be a collision imless something was 
done, the wheel of the schooner was ported, 
and she opened the other vessel untd the red 
light of such other vessel was seen off the 
port bow of the schooner; that the wheel of 
the schooner was kept to port, and the ap- 
proaching vessel, which turned out to be the 
brig Annie Lindsey, was hailed from the 
schooner to luff, but. Instead of porting, she 
was kept away, and her stem struck the 
port quarter of the schooner, and crushed 
in her side, so that she sank, with her car- 
go, in a few minutes; that the wind at the 
time was free for vessels upon their proper 
courses bound to the east, but those going 
west were close-hauled; that the collision 
was caused solely by the negligence of those 
navigating the brig, in not keeping a lookout, 
in not having the proper lights set and burn- 
ing, in not porting and keeping to the right, 
when meeting a vessel ahead and bound in 
an opposite direction, and in starboarding 
instead of porting; and that the lights of the 
schooner were seen at a sufficient distance. 
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by those on board of the brJg, for them to 
have avoided the schooner. 

The answer alleges that the wind was 
about southeast; that the schooner, when 
first seen by the brig, was steering a west 
by south course; that, just before the col- 
lision, the schooner suddenly changed her 
course to northwest, which brought her 
across the bow of the. brig; that the wind 
was free for vessels bound to the west; that 
the brig was sailing close-hauled; that the 
collision was caused by the fault of those 
navigating the schooner; that the green light 
of the schooner was first seen on the lee bow 
of the brig; that the schooner, as she ap- 
proached, was going to the windward of the 
brig, and hailed the brig to keep ofiC, and 
the wheel of the brig was turned to keep 
off, and then the schooner suddenly changed 
her course to the northwest, and called out 
to the brig to luff; that the wheel of the brig 
was Immedtately put hard down, and she 
luffed, but too late, for the schooner kept 
off across the bow of the brig, and winged 
her foresail out, and the brig struck the 
schooner; and that the wind was on the port 
side of the schooner and on the starboard 
side of the brig. 

The material points of difference raised by 
the pleadings are (L) As to the wind. The 
libel alleges it was south half west; the an- 
swer, about southeast. (2.) As to whether 
the schooner, after getting to windward of 
the brig, kept away and crossed the bows of 
the brig. The testimony is all in the form of 
written depositions. The witnesses for the 
libellants are Chase (the master of the 
schooner), Logan (the mate), and Keed (a 
hand). There were but two persons on deck 
■on the schooner, Logan, at the wheel, and 
Reed, forward on the lookout. The master 
was below. 

The witnesses for the claimant are Parrltt 
<the master of the brig), Nicholson (the sec- 
ond mate), and Davis (a hand). Nicholson 
was at the wheel, Davis was forward on the 
lookout, and the master also was on deck. 

The deposition of Parritt was taken on the 
30th of October, 1869. Then Reed and Chase, 
for the libellants, were examined in June, 
1871, and Logan in October, 1871. Then 
Davis and Nicholson, for the claimant, were 
■examined in October, 1871, and Parrit was, 
at the same time, examined again. 

Reed was forward of the windlass, on the 
schooner. He says, that the wind was south 
by west; that the schooner was close-hauled; 
that he saw a vessel about dead ahead, but 
«aw no light, and reported the vessel to 
Logan, and told him to swing her off, which 
was done, nntil the red light of the brig be- 
•came visible to him, which was the first 
light he saw on her; and that he hailed the 
trig and told her to luff. 

Logan, at the wheel of the schooner, says, 
that the wind was south; that the schooner 
was heading west by south; that Reed re- 
j;)orted a vessel ahead and told him to keep 



off? that he ported; tliat, after that, he 
looked ahead and saw the red light of the 
brig; that he saw no other light, at any time, 
on the brig; and that Reed called to the brig 
to luff, and he also called to the brig to luff, 
after Reed had done so. 

Chase, master of the schooner, says that 
the wind was south half west, and tiat the 
schooner was heading west half south. 

It Is to be noted, that neither Logan nor 
Chase says that the schooner was close- 
hauled in fact, or how her sheets were hauled. 
They leave it to inference, from the fact that, 
according to them,- she was sailing only seven 
points off of the wind. 

Parrltt, on the deck of the brig, and her 
master, says, that he was bound east, but 
could not head his course, and was heading 
east northeast, and going about seven knots 
an hour; that he saw a green light right 
ahead; that, at the same time, his lookout 
reported a light right ahead; that he heard 
a man sing out from the schooner to hard up 
his wheel; that the brig was kept off one 
pohit, which opened the schooner's light 
broad on the weather bow of the brig; that 
the schooner kept off across the bow of the 
brig, and sung out for him to luff; that hu 
luffed, by putting the wheel hard down, 
which caiised the vessels to strike; that the 
schooner, when she kept off, winged her fore- 
sail out; that the brig was sailing close- 
hauled, and had her starboard tacks aboard; 
that the wind was southeast, and the brig, 
was sailing as near to the wind as a square- 
rigged vessel could sail; that the schooner 
changed her course suddenly, from west by 
south to northwest, which brought her across 
the bows of the brig, and, when she saw 
there would be a collision, sang out to the 
brig to luff; and that, if the schooner had 
kept her course, there would have been no 
collision. 

Davis was standing forward, on top of the 
•forecastle, on the brig, as a lookout He 
says, that he saw a green light a little on his 
lee bow, a half a mile off, and approaching, 
and sung out, "Light ahead;" that he heard 
a cry from the schooner to keep off, and, 
directly afterwards, another cry to luff; that, 
when he heard the cry to keep off, the 
schooner was going to the windward of the 
brig, and she suddenly turned and kept off 
across the bow of the brig; that the brig 
was close-hauled, on her starboard tack; 
that, when he first saw the green light, it 
bore from half a point to a point on his lee 
bow, and was nearly ahead; that it after- 
wards got to be half a point on his star- 
board bow; that the schooner then kept hard 
off, and crossed his bow, and showed her red 
light; and that the vessels were very close 
together, when the cry came to luff. 

Nicholson, at the wheel of the brig,. says, 
that he heard Davis report a light ahead, 
and looked, and saw a green light about a 
point on his lee bow, and from a third to a 
half of a mile off; that the wind was east 
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southeast to southeast, and the brij? was 
close-hauled on the \rfnd, and heading about 
east northeast; that he heard a man from 
the schooner, as she came up, sing out, "BCard 
up your wheel;" that Captain Parritt, at the 
same time, gave him orders to keep her off; 
that he started to do so, and turned the 
wheel, and just then heard a cry from the 
schooner to luff; that Captain Parritt, at the 
same time, gave him orders to luff, and as- 
sisted him at the wheel; and that he was 
steering full and bye, and not by the com- 
pass. 

According to the story of the schooner, 
as her witnesses tell it, she was heading 
west by south, or west half south, and saw 
a vessel ahead, but saw no light on her, and, 
w'thout knowing that the two vessels were 
meeting end on, or nearly end on, ported. 
If the vessels were meeting end on, or near- 
ly end on, so as to involve risk of collision, 
it was the duty of the schooner to port. 
The brig, according to her own testimony, 
■v\'as heading east northeast, and saw the 
green light of the schooner so nearly right 
ahead that it was not more than from half 
a point to a point on the port bow of ihe 
brig, nearly ahead. I conclude, therefore, 
on this view, that, under the 11th article, 
the case was not one where the two vessels 
would, if both had kept on their respective 
courses, have necessarily passed clear of 
each other, but was one in which the ves- 
sels were meeting end on, or nearly end on, 
so as to involve risk of collision. It was, 
therefore, the duty of the schooner to port. 
According to her testimony, she did port, 
and did nothing else, and ported the mo- 
ment the brig was seen, and swung off un- 
til the red light of the brig came into view. 
That the schooner did port, is testified to by 
the witnesses from the brig, it being con- 
tended by the brig, however, that this was 
not done until the green light of the schooner 
was seen half a point on the starboard bow • 
of the brig- 
Regarding the courses of the two vessels 
as crossing, they involved risk of collision, 
as the brig was drawhag a point on to the 
course of the schooner. On the evidence, 
I conclude, that, without doubt, the brig was 
close-hauled and did not have the wind free, 
and that the schooner was not close-hauled 
and did have the wind free. Hence, under 
article 12, the schooner, having the wind 
on her port side, was bound to keep out of 
the way of the brig. She endeavored to do 
so by porting, and ported, as before stated, 
until she opened the red light of the brig. 

As meeting the schooner end on, or nearly 
end on, so as to involve risk of collision, it 
was the duty of the brig, under article 11, as 
much as of the schooner, to port. It is very 
clean that, at first, the brig did not port. 
On the contrary, she starboarded. Her mas- 
ter says that, by the starboarding, she kept 
off one point, until she opened the gi-eeu 
li-'ht of the achooner broad on the weather 
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bow of the brig. The starboarding is sought 
to be excused by the allegation, that it was 
done because the schooner hailed the brig 
to put her wheel hard up or to keep off. This 
is not confirmed by any witness from the 
schooner. It would have been a most ex- 
traordinary order for the schooner to give 
to the brig, when the schooner herself was 
pcrting. The proper .order to be given, if 
the schooner was porting, was for her to 
order the brig to luff. The witnesses from 
the schooner say that they hailed the brig 
to luff. All the appearance of the green 
light of the schooner on the starboard bow 
of the brig that there was, was produced 
by the starboardhig of the brig, the schooner 
having only ported and not starboarded. On 
this view, therefore, there was fault in the 
brig, in starboarding, whidi contributed to 
the collision. 

As crossing, with her course, the course 
of the schooner, so as to involve*risk of col- 
lision, it was the duty of the brig, under 
articles 12 and 18 (the two vessels having 
the wind on different sides, and the brig 
having the wind on her starboard side and 
not havhig it free, and the schooner having 
the wind on her port side, and not being 
close-hauled), to keep her course, and to per- 
mit the schooner to keep out of the way, 
and not to attempt to keep out of the way 
herself. It is manifest, that the brig, by at- 
teroptimr to keep out of the way, and by 
starboarding to do so, thwarted the efforts 
of the schooner, by porting, to keep out of 
tlie way of the brig. The excuse, of the 
hail from the schooner, to keep off, has been 
ah-eady referred to. 

Again, the brig being close-hauled, and 
having the wind on her starboard side, it 
was her duty to keep her course, and not 
to starboard, whether the schooner was 
close-hauled or not 

In any view of the case, there must be a 
decree for the libellants, with costs, with 
a reference to a commissioner to ascertain 
the damages sustained by them by the col- 
lision. 



tXOTB. On appeal to the circuit court, the 
jadgment was affirmed, and that coiirt fouod, 
inter alia, the following facts: "(5) When the 
brig was discovered from the schooner, the 
two vessels were approaching each other end 
on, or nearly end on, and on courses involv- 
ing tlie risk of collision. The brig was close- 
hauled. The schoontT had the wmd a little 
free. (G) A short time before the collision, 
the lookout on the schooner discovered the 
brig about dead ahead. He saw no lightH, 
but made out the vessel and her sail3. coming, 
as he judged, from an opposite direction. He 
at once reported to the man at the wheel, who 
put the wheel to port and bore oft until he 
opened the red light on the brig. 0) The 
schooner was not discovered from the brig 
until after the brig was discovered from the 
schooner. The lookout was the first to see 
schooner from the bnj:, and he called out, 
'Light right ahead.* Almost at the same mo- 
ment a hail was heard from the schooner. 
The brig's wheel was then put to starboard, 
and she swung off one point. As soon as tiil» 
movement could be discovered, another hai* 
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came from the schooner to luff, and the wheel 
was put to port, but hefore it could materially 
affect the course of the brijj the two vessds 
came together, the brijj: striking the schooner 
on tlie port quarter, the jib-boom of the brig 
passing through the mainsail of the schooner. 
The sdiooner sank in a very few minutes with 
her cargo, and was a total loss. (8) The star- 
boarding of the brig was the direct cause of 
the collision." (The other findings, and the 
conclusions of law of the circuit court, may 
be found in the statement to this case. The 
Annie Lindsley, 140 U. S. 185.) The supreme 
court held that, aa the circuit court did not 
find that the light seen upon the schooner be- 
fore the collision was a green light, there was 
no occasion for the starboarding of the brig 
under the twenty-fourth sailing rub, rRev. St. 
§ ^233,) which permits a departure from the 
ordinary rules when necessary to avoid im- 
mediate danger, but that the case was with- 
in the sixteenth rule, (Id. § 4233,) which pro- 
vides: "If two sail vessels are meeting end 
on, so as to involve the risk of collision, the 
helms of both shall be put to port, so tiiat each 
may pass on the port side of the other,"— and 
consequently the brig was liable for having neg- 
lected to follow that rule. The Annie Lindsley, 
10^ U.S. 185.1 



Case No. 423. 

The ANNIE M. SMULL. 

[2 Sawy. 226.]* 

District Court, D. Oregon. June 25, 1872. 

admiraltr jprisdiction os columbia rjver — 
Seamen's Wages— Dischakge of Cargo. 

1. The II. S. district court for the district of 
Oregon has concurrent jurisdiction over the 
Columbia river. 

2. A voyage is ended and a seaman's wages 
become due when the vessel is moored at her 
final port of destination, and if such wages 
are not paid within ten days thereafter, the sea- 
man is entitled to admiralty process against the 
vessel. 

[See Edwards v. The Susan. Case No. 4,299.] 

3. A seaman is not bound to stay by the ship 
after her arrival at the final port of destination, 
and assist in discharging her cargo, unless the 
shipping articles contain a contract to that 
effect or the established custom of the port 
requires it 

[In admiralty. Libel by John Johnson and 
eight others against the Annie M. Smull for 
waives. Decree for llbellants.] 

John A. Woodward and David Goodsell, 
for libellants. 
Theodore Bnrmester, for claimant 

DEADT, District Judge. This Is a suit for 
the subtraction of wages brought by John 
Jolinson and eight others to recover the sum 
of ^578 alleged to be due said Johnson and 
others for services as seamen on a voyage In 
the Annie M. Smull from New York to Kal- 
araa, between December, 1871, and the lat- 
ter part of Ma j, 1872. 

On June 5, process was Issued upon the 
libel, upon which the ship was arrested the 
same day. Subsequently the owner, Charles 
Mallory, by the master. Intervened for his 
Interest and filed exceptions to the libel, 



^Reported by L. S. B. Sawyer, Esq., and 
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which, by consent of counsel, were argued 
and submitted on June 17. 

The first exception is in the nature of a 
plea In abatement, and alleges that the comrt 
has not jurisdiction of the suit, because it 
appears from the libel that the vessel Is not 
within the district of Oregon, but at the 
time of filing the libel was and ever since 
has been lying In the Columbia river, off 
Kalama, in Washington territory. 

The question made by this exception tm*ns 
upon the construction of the constitution of 
the state and acts of congress defining its. 
boundaries and establishing the Judicial dis- 
trict of Oregon. 

The constitution of Ike state (article 16, 
§ 1) provides that its ncHrth^m boundary 
shall commence one marine league at sea, 
"due west and opposite the middle of the 
north ship channel of the Columbia river» 
thence easterly to and up the middle chan- 
nel of said river, and where It Is divided by 
Islands, up the middle of the widest channel- 
thereof * * * * including jurisdiction in 
civil and crlniiiial cases upon the Columbia 
river ♦ ♦ • concmTently with states and 
territories of which this river forms a bound- 
ary in common with this state." 

In admitting Oregon into the Union by the 
act of Februaiy 14, 1859, (11 Stat 383, 
[Rev. St § 4530,]) congress assented to this 
boundary, including the provision concerning 
concurrent jurisdiction on the Columbia riv- 
er, and also enacted (section 2 of the act 
aforesaid) that, "the state of Oregon shall 
have concurrent jurisdiction on the Columbia 
and other rivers and waters bordering on the 
said state of Oregon, so far as the same shall 
form a common boundary to said state, and 
any other state or states now or hereafter 
to be formed or bounded by the same;" and 
that said river and other waters shall be 
"common highways" for all citizens of the 
United States. 

By section two of the act of March 3, 
1859, (11 Stat 439), It was provided that: 
"The said state (Oregon) Is hereby consti- 
tuted a judicial district of the United States, 
within which a district court * * * shall 
be established." 

In support of the exception, counsel main- 
tains that the state of Oregon is bounded 
by the middle line of the Columbia river, 
and that the district of Oregon being in 
effect dedared to be co-terminous with the 
state, it foUows that the Annie M. Smull is 
without the district, and, therefore, not with- 
in the jurisdiction of this court; and that 
the clause in the constitution of the state 
and act of congress, giving the state concur- 
rent jtirisdlction over the whole river, does 
not affect or enlarge Its boundaries, but Is 
in the nature of a special reservation, or 
grant of power, to the courts of the state, 
which does not apply to or include this 
court. 

In reply, counsel for the libellants main- 
tain that the clause in question, by giving. 



ANNIE (Case No. 423) 



[1 Fed. Cas. page 984] 



the state jurisdiction over the whole of the 
Columbia river does, in effect, make the 
north shore thereof the boundary of the 
state, and therefore of the district as -well. 
2^0 authority directly In point was cited on 
the argument, nor have I been able to find 
any. 

As the law stands, it is admitted that the 
boundary of the state and district are iden- 
tical. It is also dear that congress had the 
power to ^ve this court jurisdiction, ^ther 
■concurrent or exclusive, over the whole riv- 
«r, of matters within the judicial power of 
the United States, and that the public con- 
venience requires that it should have it. 
The only question tl^n to be considered is. 
has congress -done so? In my judgment it 
has. The argument of counsel for the ex- 
ception, does not correctly state the terms or 
effect of the clause concerning the concur- 
rent jurisdiction of the state. It is not 
merely a special grant of judicial power to 
the courts of the state over persons and 
things upon the river, but without the bound- 
ary of the state. It is a legislative decla- 
ration oj enactment that the jurisdiction of 
the state— that is, its whole sovereign pow- 
er shall extend to the whole river, subject 
to the qualification that the jurisdiction of 
the state or territory on its northern shore, 
shall in like manner extend to its southern 
shore. In effect, this makes the northern 
shore of the river the northern boundary of 
the state, for its territorial limits and ju- 
risdiction are necessarily the same. Prac- 
tically, then, so far as the Columbia river 
forms a boundary common to Oregon and 
Washington, it Is within the territorial lim- 
its and jurisdiction of each. In the lan- 
guage of the. act of February 14, 1859, afore- 
said, it is the common property and "high- 
way" of both. This being so, the river is 
also within the jurisdiction of the district 
of Oregon, and therefore this court has juris- 
diction of this suit. 

What is here said upon this subject is, 
however, only intended to apply to jurisdic- 
tion over matters and things actually aris- 
ing or situate upon the river. The concur- 
rent jurisdiction is not understood to ex- 
tend over any Islands or dry land within the 
river. As to such, and probably only such, 
the middle thread of the river is the absolute 
boundary line of both state and district 

It is also stated in this exception, that 
the vessel was "moored at the wharf at 
Kalama," a town on the Washington ter- 
ritory shore, and some reference was made 
to this fact in the argument. But I do not 
perceive on what ground it can be claimed 
that a vessel which is in fact floating or 
lying upon or In the river, is to be considered 
as without the district, because it may be 
fastened or moored to the northern shore 
of the river, or to any wharf or other struc- 
ture erected thereon. 

The second exception is a dilatory one, 
and alleges that process was Issued on the 



libel prematurely, to wit, "before the said 
vessel was discharged of her loading and the 
voyage ended," contrary to the statute, etc. 
This exception Is based upon section six of 
the act of July 20, 1790, (1 Stat 133; [Rev. 
St § 4530,]) which provides that "as soon 
as the voyage is ended, and the cargo or 
ballast be fully discharged at the last port 
of delivery, every seaman or mariner shall be 
entitled to the wages which shall then be due 
according to his contract; and if such wages 
shall not be paid within ten days after such 
discharge, or if any dispute shall arise be- 
tween the master and seamen or mariners, 
touching the said wages, it shall be lawful," 

etc. 

The warrant for the arrest of the vessel 
was issued June 5. From the amended libel 
which was filed the same day, it appears that 
the vessel arrived at Kalama, on or about 
June 23, when and where the voyage for 
which the libellants shipped was ended, but 
it does not app'iar that the cargo was dis- 
charged. 

The allegation in the exception that process 
was issued before the cargo was discharged, 
and the voyage ended, does not conflict with 
the one in the libel, to the effect that the voy- 
age was ended when the vessel was moored 
at Kalama; and for the purpose of the ex- 
ception it was admitted on the argument 
that the voyage terminated at that place. 
But it Is insistP.d by counsel for the excep- 
tion, that imder the act of 1790, supra, pro- 
cess against the vessel cannot Issue until 
ten days after the discharge of the cargo 
as well as the ending of the voyage. 

In The Mary, [Case No. 9,191,] it was hdd 
that the ten days "begin to run from the time 
when the wages become due, that is, from 
the day when the terra of service is com- 
pleted." In Granon v. Hartshome, [Case No. 
5,G89,] it was held that when the ship had 
reached her port of final destination, and 
was safdy moored at the berth, that the 
voyage was then terminated and all sea 
services on board connected therewith. 

After some conflict of opinion the clause 
In the act "and the cargo or ballast be fully 
discharged," has been construed by tne courts 
as being applicable only "to those cases in 
which, either by express terms of the con- 
tract or by the established custom of the port 
the crew are boimd to stay by and unload the 
ship, and are actually retained in service 
for that purpose." But where there Is no such 
contract or usage, the wages become due on 
the day of the termination of the voyage— 
the seaman's discliarge— and he is entltied 
to process against the vessel on the eleventh 
day thereafter— the ten days being com- 
puted from the termination of the voyage, 
when the wages become due without refer- 
ence to the discharge of the cargo or ballast. 
2 Conk. Adm. 48. 

It does not appear that there was any 
contract in this case, to stixy by the ship 
until the cargo was discharged, or that there 
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is any established custom- requiring the sea- 
men to do so, and ten days having elapsed 
from the ending of the voyage before the 
issuing of process, this exception is not well 
taken and must be disallowed. 

The third exception alleges that the facts 
stated in the libel are insufficient in this, 
"that the libellants abandoned the said ves- 
sel before her cargo was fully discharged.". 

The ruling upon the second exception dis- 
poses of this one. If the voyage ended with 
the mooring of the ship at Kalama, the libel- 
lants were then entitled to thehr wages and 
discharge, whether the cargo was unladen or 

not 

Besides, this exception is not well pleaded, 
because, whUe taken to the sufficiency of the 
libel, it also sets up a new fact, to wit: that 
the libellants unlawfully abandoned the ship, 
and relies upon that rather than the Insuffi- 
ciency of the libel, as a defense to the suit. 



Case No. 424. 

The ANNIE SOP HI A . 

[Blatchf. Prize Cas. 219.P 

District Court, S. D. New York. Sept 1862. 

Pkize— Attempt to Violate Blockade. 

Vessel and cargo condemned for an attempt 
to violate the blodcade. 

In admiralty. 

BETTS, District Judge. This vessel, laden 
with a cargo of salt, soap, &c., was captured 
on the 20th of August, 1S62, at sea, ofe 
Florida or South Carolina, by the United 
States steamer R. R. Cuyler, and was sent 
into this port for adjudication. She was 
libelled for condemnation as prize, Septem- 
ber 5, 1SG2, and, on the return of the moni- 
tion against the vessel and cargo, September, 
23, in open court, the defaults of both were 
duly taken, no one appearing or Intervening 
for them and a formal decree of default was 
rendered by the court agahist them. The 
ship's papers and the proofs in preparatorio 
In the cause were submitted to the court 
and the district attorney thereupon moved 
for judgment of condemnation and forfeiture 
in favor of the llbeUants agahist the vessel 
and cargo. 

The vessel had on board, when arrested, 
a British certificate of ownership, dated De- 
cember 2, 1858, certifying that she was 
British-built and that her owner, Saunders, 
was a resident of Nassau, N. P.; shipping 
articles for a voyage from Nassau to Balti- 
more and back to Nassau, signed by the crew 
August 10, 1862; a clearance from that port 
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for Baltimore, dated September 16, 1862; 
and a letter of consignment dated Nassau, 
August 14, from the owners to Montell & 
Co., designating the cargo consigned, and the 
articles to be returned therefor from Balti- 
more to Nassau. No manifest or biU of lad- 
ing accompanied the shipment The prepar- 
atory proofs show that the representation of 
the destination of the vessd and of the ob- 
ject of the voyage was simulated and false, 
and that the voyage was made up and de- 
spatched for any port of the Confederate 
States into which the vessel could be nm. 
The master was a native of North Carolina, 
as were also some of his crew. He had a 
few weeks previously, in violation of the 
blockade, run a vessel out of Wilmington, 
North Carolina, to Nassau. He and the own- 
ers of this vessel knew all about. the war 
and the blockaded ports. The vessel was not 
intended to go to Baltimore, and did not 
steer for that place, but for the blockaded 
coast, until the capturing ship was observed, 
and then the schooner shaped her course to- 
wards Baltimore. When the master dis- 
covered that he was chased, he threw some 
papers overboard, for fear they might be of 
Injury to the vessel; and the steward testi- 
fies that the master, besides the papers, 
threw overboard a Confederate flag which 
the schooner had with her. That was done 
after the schooner was brought to by 
the steamer, and before the small boat 
boarded the prize. The two mates assert 
that they thought the schooner was going to 
Baltimore, and deny all knowledge that she 
was to run the blockade. The captain tes- 
tifies that she was to break the blockade, 
and the steward says that the captain told 
the men so after the schooner left Nassau, 
and before the Cuyler came in sight 

The proof is very clear and satisfactory 
that the voyage was set on foot and prose- 
cuted with the purpose to run into a block- 
ade port, and the vessel and cargo are, con- 
sequently, lawful prize. 

Case 1^0. 426. 

The ANNIE TEAS. 

[Sometimes cited for The Annie Deas. Case 
No. 419.1 



^[Reported by Samuel Blatchford, Esq.] 



Case ^NTo. 426. 

The ANNIE W. GREEN. 

rSometimes cited for The Ann Green, Case 
No. 414.3 



ANN, The JUUA. 
[See The Julia Ann, Case No. 7,S77.] 
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Case No. 427. 

The ANN MARIA, 

[1 Paine, 25G.] * 

Circuit Court, 0. Connecticut, April 'L'erui, 
1813.* 

Embargo — Nos-Intehcourse Act of 1809— For- 
feiture. 

A vessel which, during the non-intercourse 
law, took a cargo at St. Croix for Cadiz, with the 
intention of touching off New-Haven on her 
way thither, for a supply of provisions, and of 
terminating her voyage iu the United M:itos, 
if by law it could be done, was held not to be 
forfeited under the Gth section of that law, 
which provides against the putting goods on 
board a vessel with the intention of importing 
them into the United States. 

[On appeal from the district court of the 
United States for the district of Connecticut 

[In admiralty. Libel by the United States 
against the ship Ann Maria, owned by El- 
kanah Atwater, for violation of the non-in- 
tercourse laws of 1809. Decree for libel- 
lant. Claimant appeals. Reversed.] 

D. Daggett and W. Bristol, for appelant 
H. Huntington, D. A., for respondents. 

Before LIVINGSTON, Circuit Justice, and 
EDWARDS, District Judge. 

LIVINGSTON, Circuit Justice. This vessel 
was libelled in the district court of the 
United States for this district, as forfeited 
to the United States; for that certain goods 
of the growth, produce, or manufacture, of 
u colony or dependency of Great Britain, 
were laden on board the said vessel at the 
island of St. Croix, on the 1st day of June, 
1811, *'with intent to import the same into 
the United States, contrary to the true in- 
tent and meaning of the several acts of con- 
gress in such cases made and provided, and 
with the knowledge of the master or owner 
thereof." 

To this libel a claim and answer was filed 
by Elkanah Atwater, who owns the ship, and 
denies that the said goods were put on board 
with an intention to import the same into 
the United States. To this claim, there is 
a general replication on the part of the 
United States. After a hearing on the plead- 
ings and testimony, the district court de- 
creed the said vessel with her tackle, &c. to 
be forfeited to the United States, and the 
claimant to pay the costs of the libellants. 
From this sentence the claimant has ap- 
pealed to this court. On the hearing of this 
appeal, two questions have been made, the 
one a question of fact, and the other of law. 

It is denied on the part of the United 
States, that the Ann Maria left the island 
of St Croix with innocent intentions; and 
that if she did, still it is contended that her 
arrival in the waters of the United States 

'[Reported by Elijah Paine. Jr.] 
'[Reversing an unreported decree of the dis- 
trict court.] 



With a prohibited cargo, subjected her to for- 
feiture. 

This being a libel under the 6th section 
of what is commonly called the non-inter- 
com'se act, passed the 1st of March, 1809, 
[2 Stat. 529,] and revived and continued by 
an act passed the 28th of June of the same 
year, [2 Stat. 550,] it must be constantly kept 
in mind that the actual importation of any 
of the interdicted articles into the United 
States on board of this vessel, would not 
have worked her forfeiture tmless they had 
been put on board with intention thus to im- 
port them, and with the knowledge of the 
master or owner. The court has carefully 
examined the evidence which has been given 
in this cause, and feels itself impelled to 
come to the conclusion that the cargo in ques- 
tion was taken on board at St. Croix, not 
with the intention of importing the same in- 
to the United States contrary to law, but 
with a design of carrying it to Cadiz; touch- 
ing off New-Haven in her way thither, for 
the purpose of obtaining a supply of pro- 
visions, and probably of terminating the voy- 
age in the United States if by law it could 
be done. All the testimony whether docu- 
mentary or parol, justify this belief— the 
markets at Cadiz — the conduct of the owner 
at St Croix— his bargain with Smith— the 
clearance from that Island— the bill of lad- 
ing—the manifest of the cargo delivered to 
the officer of the revenue schooner,— all speak 
the same language, and indicate nothing like 
an intention to violate any law of the United 
States. 

But it is supposed that the arrival of this 
vessel in the waters of the United States, 
is not only conclusive proof of an original 
intention to import the goods on board in- 
to this country contrary to law, but Is in 
point of fact such an importation of them, 
and necessarily renders the vessel liable to 
forfeiture. The court will not decide, for 
that question is not before it, whether the 
cargo of the Ann Maria might not be con- 
sidered as sufficiently imported into the 
United States, to have rendered it subject 
to seizure and confiscation, because were 
that the case, It would not necessarily draw 
after It a condemnation of the vessel, whose 
fate must depend not on the importation of 
the goods, but on the intention which ex- 
isted at the time they were taken on board. 
If at that time there was an intention to 
commit an offence against the non-Inter- 
course act, the vessel might have been seized 
if she ever came to this country, although 
the cargo had been thrown into the sea, or 
disposed of in any other way. 

The only use in the present case which 
ought to be made of the arrival of this ves- 
sel in our waters, is as proof of an original 
intention to import the cargo into the UnitPd 
States. In that point of view it has been 
fairly pressed on the consideration of the 
court, and has not been overlooked in de- 
ciding the facts of the case. Although a 
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strong circumstance. It Is sufficiently ac> 
counted for, witliout imputing to the master 
or owner any design of violating tlie laws of 
bis country. It would hardly occur to any 
American abroad, who might have ftdl 
knowledge of the non-Intercom'se act, that 
It would be unlawful to call on his way to 
!i foreign port, at n port of his t)wn country, 
to know whether the law were still in force, 
or for the purpose of getting provisions. 
Nor can It be supposed that any one would 
be BO foolhardy, if he did know that such 
conduct was illegal, as to come into the 
waters of the United States in the public 
and open manner in which this ship came. 
But the true question here Is, not whether 
these goods were illegally imported into the 
United States, but whether they were taken 
on board with such illicit intention. If the 
question of fact has been properly disposed 
of, then whatever In ordinary cases might 
amount to an importation, if it shall satis- 
factorily appear that the vessel came with- 
out an intention of landing the goods con- 
trary to law, but merely for the purpose of 
Inquiry, and having an ulterior destination • 
in view. It is not perceived how she has 
committed the offence for which she is prose- 
cuted. Her merely passing through our wa- 
ters, If It be manifest that no design was 
harboured of landing her cargo. Is an inno- 
cent act, and not prohibited by any law. 
It was the importation into the United 
States, and the consumption there of English 
goods, which It was the policy of the law 
to guard against; and therefore any ves- 
sel might take on board such goods, pro- 
vided at the time no such intention existed; 
especially if her subsequent conduct did not 
show that every thing which had been done 
abroad was merely colourable. If then her 
conduct while in our waters consisted with 
the Intention declared by her papers, and 
such Is the opinion of the court, what right 
has the court to say that the ultimate des- 
tination of the voyage was not Cadiz? Or 
how can it be said that she came Into the 
waters of the United States with an intent to 
Import these goods, contrary to the true In- 
tent and meaning of the act of congress, 
when by the evidence it appears that no 
such Intention existed, but that her com- 
ing here was altogether for other purposes, 
and among others for the purpose of leaving 
our waters Immediately, if the act were still 
In force, and proceeding to a foreign port? 
The original Intention then, which Is fully 
established, as It is supposed to be here, 
must control what might otherwise be the 
conclusion of law on such an arrival. If 
that were Innocent, no forfeiture attaches to 
the vessel. 

Under these views of the subject, this 
court is of opinion that the district court 
erred In condemning the property. Its sen- 
tence must therefore be reversed, and a de- 
cree entered that the ship Ann Maria, her 
tackle, &c. be restored to the claimant. 
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Case No, 428. 

The ANN RYAN. 

[7 Ben. 20.? 

District Court. E3. D. New York. Sept, 1873. 

WU AUPAGE— DODBLE RaTES — JUBISDIOTION — CON- 
STITCTIOJSAL LaW — ^LlEN. 

1, The act of the state of New York, passed 
May 6, 1870, in relation to wharfage, fixed cer- 
tain rates of wharfage, with the proviso that 
"all canal-boats navigating the canals of this 
state, and vessels known as North river barges, 
shall pay the same rates as heretofore." It 
further provided that if any vessel should leave 
a wharf, &c., without paying the wharfage due, 
after a demand of it, she should pay double 
rates: Bcld, that a canal-boat, which had been 
navigating the Erie canal, but was employed 
in making voyages about the harbor of New 
York and to Jersey City, was not within the 
exception as "navigating the canals of this 
state." 

[Cited in Broeck v. The John M. Welch, 2 
Fed. 369.] 

2, That the act was not contrary to the con- 
stitution of the United States, as laying a tax 
upon tonnage, nor as being repugnant to the 
iwwer of congress to regulate commerce, in the 
absence of any law of theUni ed States upon the 
subject, nor as discriminating in favor of canal- 
boats owned by citizens of the state. 

[Cited in The John M. Welch, Case No. 7,359: 
Broeck v. The JTohn M. Welch, 2 Fed. 379.] 

3. That the admiralty has jurisdiction of a 
claim for double wharfage under that statute. 

[Cited in Ex parte Easton, 95 U. S. 76.] 

4. That there is a lien on the vessel for such 
double wharfage. 

[In admiralty. Libel by Henry D. Brook- 
man and others against the canal-boat Ann 
Ryan for wharfage. Decree for libellants.] 

Beebe, Donohue & Cooke, for libeltants. 
Wilcox & Hobbs, for claimant 

BENEDICT, District Judge. This Is an 
action brought by Henry D. Brookman and 
others, to recover double wharfage, which 
presents various questions as to the effect of 
the laws of the state of New York, upon the- 
subject of wharfage, and in respect to the 
jurisdiction of the admiralty to enforce a de- 
mand like that of the libellant 

The general question as to the jurisdiction 
of the admiralty over demands for wharfage, 
I have heretofore examined at length in the 
case of The Kate Tremaine, [Case No. 7,622.} 
The opinion in favor of the admiralty juris- 
diction expressed in that case, has since re- 
ceived strong support from the action of the 
court of appeals of this state, in the case of 
Brookman v. Hamill, 43 N. Y. 555, and I feel 
it to be unnecessary to say more uiK)n the- 
general subject. Some other questions are^ 
however, raised by this case which have not 
as yet been considered. 

^[Reported by Robert D. Benedict, Esq., and 
Benjamin Lincoln Benedict, Esq., and here re- 
printed by permission.] 



ANX R. (Case. No. 428) 



[1 Fed. Cas. page 988] 



The llbellant has computed Ws -wharfage 
at two cents per ton, according to the rate 
prescribed by the statute of the state of New 
Tork, passed May 6th, 1870. He bases his 
demand upon that act, and seelvS a decree m 
this court for the double wharfage provided 
for in the last clause of section 1 of the 
state statute referred to. 

To this demand it is objected, first, that 
if the state of New York can, by law, fix the 
rates of wharfage payable for the use of 
wharves in New York and Brooklyn, the 
vessel in question Is not liable to pay at the 
rate fixed by the act of 1870, because she 
is an Erie canal-boat 

The state of New York has, by various 
statutes, from time to time regulated the 
rates of wharfage chargeable for the use 
of wharves in New York and Brooklyn, and 
by the act of 1870 again fixed those rates. 
This act, however, contains the following 
exceptive clause: "That all canal-boats navi- 
gating the canals of this state, and vessels 
known as- North river barges, shaU pay the 
same rates as heretofore." 

The claimant insists that his vessel is 
within the above exception. But the evi- 
dence fails to sustahi this position. It is 
true that the vessel proceeded against is a 
canal-boat fit to navigate the canals of this 
«tate, and that she has been at times en- 
gaged in that navigation; but it Is conceded 
that at the time she used the libellants* 
wharf she was not engaged In that navi- 
gation, but was employed in making voyages 
about the harbor of New York, and to New 
Jersey. The exception in favor of canal- 
boats navigating the canals of this state, 
contained in the act of 1870, was to favor 
the canal navigation of the state, by keeping 
■down, in the matter of wharfage, the ex- 
penses of voyages upon those canals. The 
exception is therefore limited, in terms, to 
canal-boats engaged in the employment of 
navigating the canals of this state. 

The vessel here proceeded against, was 
not so employed, and, consequently, Is not 
■entitled to the benefit of the exception. 

It is next contended that the statute of 
the state relied on is imconstitutional be- 
cause in efiEect it Is a tax upon tonnage. 
But charges for wharfage are not duties. 
Cooley V. Board of Wardens, 12 How. [53 tr. 
S.] 314. They are, in the state of New York, 
port charges paid in consideration of the use 
of private property. Charges of this diar- 
acter are regulated by law upon considera- 
tions of public policy. The welfare of the 
community requires the prevention, by law, 
of extortionate charges for a service which, 
while it is a necessity for the ships, can 
be obtained only of the few persons who 
may be owners of the wharves. But the 
circumstance that the rate is regulated by 
law, does not change the character of the 
charge, nor bring it within the denomina- 
tion of a tax upon tonnage. 
Again, it is contended that the statute 



in question is repugnant to the clause of the 
constitution which declares that congress 
shall have power to regulate commerce with 
foreign nations and among the several states. 
It may be that a statute regulating the 
rates of wharfage, owing to the intimate 
and necessary connection of the subject-mat- 
ter with navigation, is a regulation of com- 
merce, but the character of the subject does 
not appear to be such as to require It to 
be considered to be within the exclusive 
legislative jurisdiction of the national govern- 
ment. On the contrary, owing to the differ- 
ing necessities of the various ports, the vary- 
ing extent of the demand for wharves, ac- 
cording to locality, and the absence of any 
uniform rate of cost or value of such prop- 
erty, it seems manifest that legislation of 
this character stands upon the same footing 
with the pilot laws; and state laws of that 
character, when not in conflict with any law 
of the United States, are upheld by reason 
of the character of the subject. Cooley v. 
Board of "Wardens, 12 How. [53 U. S.] 314, 
approved in Crandall v. Nevada, 6 Wall. 
[73 U. S.] 35; Hinson v. Lott, 8 WalL [75 U. . 
S.] 152. 

In the absence, then,- of any law of the 
United States upon the subject of wharfage, 
the statutes of the state regulating the rate 
of wharfage must be held to be not invalid 
as regulations of commerce. 

It is further contended that the statute 
In question provides an unjust discrimina- 
tion in favor of canal-boats owned by the 
citizens of the state, and for that reason 
is repugnant to the constitution of the Unit- 
ed States. The act does make a discrimina- 
tion In favor of the canal navigation of the 
state, but it makes none in favor of the 
citizens of the state. The discrimination Is 
between the employment of the boats, not 
between the persons owning or navigating 
the boats. All persons, without regard to 
citizenship, are placed upon the same foot- 
ing, and It cannot be said that the statute, 
either in its language, or Its results, creates 
a discrimination in favor of the citizens of 
the state of New York. 

The remaining question to be considered 
arises out of the last clause of the 1st sec- 
tion of the statute under consideration, 
which provides, "That any vessel that shall 
leave a pier, wharf, bulkhead, slip or basin, 
without first paying the wharfage or dock- 
age due thereon, after being demanded of 
the owner, consignee or person m charge 
of the vessel, shaU be liable to pay double 
the rates established by this act" 

In the present case the libellant has proved 
a demand of single wharfage and a depar- 
ture from the wharf without payment. He 
thereupon claims to recover the double 
wharfage prescribed by the statute. To this 
demand it is objected that although 
wharfage be a maritime demand cogniza- 
ble in the admiralty, the charge imposed 
by the statute in case of a departxu-e 
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without payment of wharfage. Is simply a 
penalty Imposed by a state law, and 
not within the admiralty jurisdiction of 
the United States. But T cannot so consider 
It. The real effect of the statute Is simply 
to charge vessels using the wharves of New 
York and Brooklyn with a liability for 
wharfage at certain fixed rates. If the 
wliarfage be paid at one time It is to be cal- 
culated at one rate, if paid at another time 
at another rate. Whenever paid it is wharf- 
age to be collected by the wharfinger for 
the use of his wharf. The object of fixing 
the two rates is to make it greatly for the 
interest of the vessel to pay her wharfage 
before she leaves, so that the wharfinger 
may seldom be driven to his action— a re- 
sort which will prove futile in many cases 
because of the departure of the vessel, and 
in all cases be barren of results, because of 
the smallness of this class of demands. But 
when driven to his suit, the demand Is still 
wharfage, and recoverable as such in the 
admiralty. 

In Brookman t. Hamlll, [supra,] a de- 
mand of double wharfage was adjudicated 
by the court of appeals as wharfage, and so 
stated to be. Page 563. 

But If the double wharfage prescribed by 
the statute were wharfage only In name, 
and in substance a statutory charge Im- 
posed by law upon the vess^ in a certain 
event, for the benefit of the wharfinger, it 
would still be recoverable in the admiralty, 
for the jurisdiction of the admiralty to en- 
force a demand does not depend upon the 
origin of the demand but upon its nature- 
its maritime character derived from its re- 
lation to navigation. 

The extra charge allowed by the statute 
arises out of the use of a wharf by a ves- 
sel in navigation— Its amount depends upon 
the extent of that use, and the object of the 
charge is to insure payment for that use, and 
thus to facilitate navigation by encouraging 
the construction of wharves. It Is, more- 
over, dependent upon the right to single 
wharfage. These features characterize the 
charge as maritime In character, and if 
maritime in character, a court of admiralty 
Is bound to take cognizance of It No valid 
objection to the jurisdiction of admiralty 
arises out of the mere fact that the right 
claimed Is given by a state law, as has been 
expressly decided by the supreme court 

In the Case of McNiel, 13 Wall. [80 U. S.] 
243, it was adjudged that the state law 
may give a substantial right of such a char- 
acter as to place it within the jurisdiction 
of the admiralty. 

The character of the demand In question 
appears clearly to be such as to require 
this court to take cognizance of It As to the 
question of lien, the demand having been 
found to be in substance a demand for 
wharfage, the right to a lien follows of 
course. According to well settled principles 
and the rules of mai-itime law there is no 



necessity, therefore, to consider the effect 
of that feature of the state law which maies 
the double wharfage due from the vessel her- 
self—that is to say, a lien upon the vessel. 
There must be a decree for the Ubellant 
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The DOROTHEA FOSTER. 

[1 Adm. Rec 3G8.] 

Superior Court, S. D. Florida. Dec. 5, 1836. 

Salvage— Award— Forfeiture por Misconduct. 

[1. Salvors, who, at a critical moment, refuse 
to perform labor essential to the preservation 
of the cargo, and who pursue a course embar- 
rassing to others engaged in rendering salvage 
services in good faith, thereby forfeit all right 
to compensation.] 

[2. Seamen on board a salving vessel, who 
get mtoxicated and refuse to labor, and who 
hinder the labors of their fellows, thereby for- 
feit compensation In proportion to the degree 
and duration of their misconduct.] 

[3. A captain or seaman of a salving vessel, 
who appropriates to his own use some of the 
property saved, although of trifling value, and 
without positive wicked intent, thereby forfeits 
all right to compensation.] 

[4. It is the duty of the captain of a salving 
vessel to promptly bring into port, or forward, 
all articles received for the purposes of salvage, 
although of trifling value; but where such arti- 
cles are afterward voluntarily produced, and it 
appears that the neglect resulted merely from 
thoughtlessness, the compensation is not neces- 
sarily forfeited thereby.] 

[5. Compensation for salvage services, which 
has been forfeited for a neglect of duty which 
increased the labors and difficulties of other 
salvors, should be divided between such other 
salvors and the claimants.] 

[6. Compensation for salvage services, which 
has been forfeited for a wron^ul appropriation 
of the property by salvors to tiieir own use, 
should be paid to the claimants.] 

[In admiralty. Libel for salvage by Rich- 
ard Roberts and others against the cargo 
and materials of the ship Dorothea Foster, 
(James Tilly, claimant) Decree for libel- 
lants, in part] 

Wm. Marvin, for libellants. 
A. Gordon, for claimant 

WEBB, District Judge. From the testi- 
mony In this case, I am satisfied that impor- 
tant services were rendered in saving a por- 
tion of the cargo and materials of the ship 
Dorothea Foster, after she was wrecked, that 
their services were the sole means by which 
this property was saved from destruction, 
and that they were rendered under circum- 
stances of much difficulty and some danger 
to the salvors. I therefore consider it a case 
of much merit on the part of most of the 
actoi*s, and one In which they are entitled to 
a liberal reward as salvage. In relation to a 
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few of them, however, I regret that the same 
favorable opinion cannot he entertained. 
The conduct of the libellant Bethel, of the 
schooner Amelia, and of the libelant Mott, 
of the schooner Single Sailor, was such, 
during a part of the transaction at least, as 
should deprive them of all compensation for 
their services in reference to this property. 
Independent of the allegation that they 
have not accounted for all the property taten 
by them from the ship, {and which they have 
not satisfactorily explained, it appears that 
they and the crews of their vessels refused, 
at an important moment In saving the cargo, 
to perform such labor as was deemed essen- 
tial to Its preservation, and pursued a course 
which was an embarrassment to those who 
were really engaged in rendering their ser- 
vices in good faith. These libeUants, there- 
fore, and the persons connected with them in 
theh* respective vessels, are adjudged to have 
forfeited all right to salvage in this case. 

There are also other individuals who acted 
so badly as to affect their rights. Wm. 
Pratt, a seaman on board the sloop Brillant, 
by getting Intoxicated and refusing to labor 
durin;:: a great part of the time that others 
were employed, and by Interfering with and 
impeding their labors, has forfeited all right 
to compensation. And SHas Park and Thom- 
as Roberts, also seamen of the Brillant by 
getting intoxicated and declining to worlc a 
part of the time, have forfeited one half of 
the compensation to which they would other- 
wise have been entitled had they acted 
throughout with fidelity. The court regrets 
the necessity which impels it to inflict their 
forfeitures; but if those who make It a pro- 
fession to save the property of others, when 
Involved in peril, do not act with fidelity, 
they do an injury Instead of conferring a ben- 
efit and are entitled to reprehension rather 
than reward. 

There are two other individuals the investi- 
gation of whose conduct has produced still 
greater regret on the part of the court.— 
Those individuals are Captain Johnson of 
the schooner Hester Ann and Seaman John- 
son of the sloop Thistle. They rendered 
their services faithfully it is true, so far as 
this court Is hiformed, but have forfeited all 
right to compensation for their services by 
subsequently appropriating to their own use 
some of the property which they had been 
instrumental in saving. It is admitted, the 
value of the property thus appropriated was 
very small, consisting only of a few pounds 
of damaged sugar, and hence the court cher- 
ishes the hope that the act resulted rather 
from a want of reflection as to its consequen- 
ces, than from wicked or depraved motives; 
stm such acts cannot be tolerated or ex- 
cused, however free the parties may feel 
themselves from Intentional guilt; and the 
salvor who comes into court, with his hands 
thus stained, will invariably find his claims 
to compensation disregarded. On the part of 
Captain Jolmson, the act Is viewed in a much 
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worse light than on the part of the seamen; 
because from his station as commander of 
the vessel better things were to be expected, 
and it is to his conduct that his men will be 
disposed to look as a guide for their own. 

It appears also from the testimony that 
Capt Brown of the schooner Caroline re- 
ceived on board his vessel a few articles, 
(of little value it is true,) which were not 
brought to this port and reported the residue 
of the cargo. These articles he has since 
voluntarily produced and partially explained 
his previous neglect, and therefore has 
avoided a forfeiture of his claims; but the 
court must take this opportunity to remark 
that It is imperatively the duty of salvors 
when they have seciu*ed from a wrecked ves- 
sel, any property, however small its value, to 
account for that property without unneces- 
sary delay. In this case, Capt Brown might 
have produced the articles secured by him 
at an earlier period, and their small value 
affords no sufllcient reason for his not hav- 
ing done so, as he could have forwarded 
them to Key West by the other vessels 
boimd ■ to this port with other portions of 
the cargo, and with which he was consorted, 
even tho' they were of too little value to 
Justify his bringing them in his own vessel. 
His voluntarily accounting for them subse- 
quently however, and his general good con- 
duct throughout the whole transaction In 
saving the property taken from the ship, is 
sufficient to satisfy the court that this act 
proceeded from thoughtlessness rather than 
design, and therefore, in this case, his rights 
will not be affected. 

The net value of the property saved from 
this wreck after the payment of duties is es- 
timated by a sale of a part and an appraise- 
ment of the residue to be ?9,20S.47. Salvage 
on that sum, say one moiety, which Is 
the proportion deemed to be just under the 
circumstances. Is 54,604.23i^c. Tills sum, 
agreeably to articles of consortshlp entered 
Into between the libellants, would be divided 
between nine vessels, to wit the schooners 
Brillant Caroline, Fair American, Hester 
Ann, Splendid, Citizen, Amelia, and Single 
Sailor, and the sloop Thistle, and their re- 
spective officers and crews, and under that 
division the proportion to which the schoon- 
ers Amelia and Single Sailor, and their offi- 
cers and crews, would have been entitled, is 
$9G6.97c, and the share of Pratt and half 
shares of Park and Roberts of the Brillant 
are $45.23, making the aggregate sum of 
$l,012.20c., which Is forfeited for bad con- 
duct but as the cause of forfeiture has 
mainly been for a neglect of duty and in 
consequence of which the labors and diffi- 
culties of the other actors were increased, 
it is considered just that the sum of 51,- 
012.20c. should be divided between them and 
the owners of the property, wlilch being 
done will produce the sum of $4,098 and 12 
cents, to be divided between the remaluiuf; 
I seven vessels and their officers and crows. 
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except as regards the shares of the two 
Johnsons, which are forfeited for an im- 
proper appropriation of the property to their 
■own use, and will be paid to the owners of 
the ship and cargo. The clerk is therefore 
directed to make out a decree In conformity 
to this opinion, taking the following state- 
ment as his data: 

Net amount of sagar, coffee and ma- 
terials of the ship (duties and ex- 
penses of sale paid) is ^4,519 39 

Net value of rum according to ap- 
praizement, after deducting duties.. 4,689 08 

Whole value of cargo and mate- • 
rials $9,208 47 

Salvage on $9,208.47 at 50 per ct. ia. . $4,604 23J 

And If divided agreeably to articles of con- 
sortship between nine vessels and their re- 
spective crews, wordd give to schooner Amelia 
and crew ?509.62, to Single Sailor and crew 
$457.35, to seaman Pratt $22.61%^ and to 
seamen Park and Roberts each an equal 
sum, half of which is $22.61%. These sums, 
amounting In the aggregate to $1,012.20, are 
to be divided between the other salvors and 
the owners of the property, one half of 
which ($506.10) added to $3,592.01%, the 
salvage of the seven vessels not forfeited, 
Is $4,098.11%, which Is to be divided be- 
tween the seven vessels as follows: To 
those representing the sloop BriUant the 
sum of $668.55, to be divided between the 
owners of the vessel and the officers and 
crew except Wm. Pratt, who is to receive 
nothing, and Silas Park and Thomas Rob- 
erts, who are to receive only half shares 
each. To those representing the schooner 
Caroline $527 and 6c., to be divided be- 
tween owners of vessel, officers and crew. 
To those representing the sloop Thistle, 
$566.52, less $23.60c Seaman Johnson's 
share Is forfeited; the residue to be divid- 
ed between owners of vessel, officers and 
crew except Johnson. To those represent- 
ing schooner Fair American $462.50c., to be 
divided between owners of vessel, officers 
and crew. To the owners of the schooner 
Hester Ann, officers and crew, (except Capt 
Johnson, whose shares are forfeited,) $605.- 
02a, less $90.75, said Johnson's parL To 
those representing the sloop Citizen $527.06, 
to be divided between owners of vessel, of- 
ficers and crew. To those representing the 
schooner Splendid $723.41c., to be divided 
between owners of vess&I, officers and crew. 
The residue of the cargo and materials of 
said ship, and the proceeds arising from 
the sales, say $4,604.22, being one moiety 
thereof, to which Is to be added one half of 
the amount of salvage of Amelia, Single 
Sailor, and the shares of their officers and 
crews, and the share of Pratt and the half 
.slirtres of Park and Roberts, which are 
forfeited, and also the entire shares of 
Capt. Johnson of the Hester Ann and Sea- 
man Johnson of the Thistle, which are also 
forfeited, amounting In the whole to the 



sum of $620.45, making the aggregate sum 
of $5,224.67, will, after deducting so much 
as may be necessary to pay the costs and 
expenses of this suit, be delivered over to 
the respondent Tilly, the master of said 
ship, for and on account of all concerned 
and interested therein. 
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ELDREDGE v. The SEA FLOWER. 

[1 Adm. Rec 149.] 

Superior Court, S. D. Florida. Nov. 19, 1834. 

Salvage— CoMPEXSATioN — Award to Crew op 
Saved Vessel. 

[1. Where a vessel and cargo have been res- 
cued from inevitable destruction by the exer- 
tions of salvors, and the value of the saved 
property is small, one moiety of its value should 
be awarded as salvage.] 

[2. The crew of a wrecked vessel, who are 
faithful in the discharge of their respective du- 
ties, and perform much extraordinary tabor iu 
pumping to keep the vessel free, and thus as- 
sist the salvors, should be allowed extra com- 
pensation.] 

ptn admiralty. Idbel by Thomas Eldredge 
and others against the brig Sea Flower and 
cargo for salvage, (Nathaniel Hartford, claim- 
ant.) Decree for libellant] 

Adam Gordon, for libellants. 
Willittm R. Hackley, for respondent. 

WEBB, District Judge. From the testi- 
mony adduced In this case^ It appears most 
clearly that the property libeled has been 
rescued from Inevitable destruction by the 
exertions of the libellant and those asso- 
ciated with him. The brig, after being re- 
lieved, was found to have sustained very 
great injuries by thumping upon the 
rocks, and to be leaking so badly as to make 
five feet of water an hour. Several of her tim- 
bers were broken, her false keel principally 
knocked off, her main keel split some of 
her planks started, her rudder much Injur- 
ed and one of the pintles broken, and in the 
opinion of her mate, who has been sworn 
as a witness, she could not have remained 
six hours longer on the reef, without going 
to pieces. The mate also states, that her 
own crew could not have relieved her. And 
as her cargo was composed of quick lime, 
it will readily be perceived that all must 
have been lost, had she bilged while It re- 
mained in her hold. The cargo, by a sale 
of It, since brought into port, has been found 
to be of little value. The proceeds of that 
sale ai'e small, and the brig, In her present 
condition cannot be worth much; the com- 
pensation, therefore, to those who have ren- 
dered this assistance, must necessarily be 
small when divided between two vessels 
and about twenty men; but there are no pe- 
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culinr circumstances attached to this case 
which would seem to reqiUre that it should 
be taken out of the ordhiary rule; and as 
one moiety of the property saved tmder such 
circumstances, has been in this and other 
courts, the usual allowance lor salvage, 
that proportion will be decreed in this case. 
It has been represented to the court that 
the seamen of the brig have been faithful 
In the discharge of theh* respective duties 
since she has been involved in this difficul- 
ty, and that they have performed much ex- 
traordinary labor in pumping the vessel to 
keep her free; and in other ways; and 
some compensation is asked for them, for 
that additional labor. I think it right that 
such compensation should be allowed, not 
only as a remuneration for their extra serv- 
ices, but as an inducement which may lead 
others to perform their duties faithfully, 
and to use every possible exertion to re^ 
lieve property, similarly exposed to danger 
and loss. Fifteen dollars to the mate, and 
ten dollars to each ordinary seaman, will 
be allowed for their extra services in this 
case. Whereupon it is ordered, adjudged, 
and decreed, that the brig Sea Flower, her 
tackle, apparel, furniture, and boats; be 
condemned, and that after giving five days' 
notice of the time and place of sale, the 
marshal proceed to sell the same at public 
auction for cash, and that he pay the pro- 
ceeds of said sale into the registry of this 
court. And it is further ordered, adjudged, 
and decreed, that the clerk of said court, 
after receiving the proceeds of said sale, 
pay one moiety thereof, and also one moie- 
ty of the money now in said registry aris- 
ing from the sale of the cargo of said brig; 
to the libellant for and on behalf of aU con- 
cerned, and interested as salvors in said 
case, and that he also pay fifteen dollars 
to the mate, and ten dollars to each ordina- 
ry seaman of said brig as a compensation 
for the extra labor performed by them, 
and that the residue of said monies, after 
paying the costs and expenses of this suit, 
be restored to Nathaniel Hartford, master 
of said brig, for and on account of all con- 
cerned and interested therein. 



which have been supposed to support the op- 
posite view. ^ , '-.T t_ 

[Decided by Trigg, District Judge;. Nowhere 
reported; opinion not accessible.] 
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12 Amer. Law Rev. (1859,) 359.1 

Circuit Court, D. Tennessee. 

Conflict of Laws— Fokeiox Admisistratob, 

Payment of a debt, at the domicil of a debtor, 
to a foreign administrator, is no deft*nce to a 
suit by the administrator subsequently appomt- 
ed under authority of the state in which the 
debtor is domiciled. This decision follows the 
opinion of Judge Story, in his Conlljct of J.invs. 
I 514, and the case of Youuk v. O ^eal, -i 
Sneed, 55. The court distiumiiyh rlio rases of 
Doolittle V. Lewis, 7 Johns. Oh. 45, and fMsbet 
V Stewart, 2 Dev. & B. 24, the decisions in 
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[5 Blatchf. 134.]* 

Circuit Court. S. D. New York. Jan. 21, 1803. 

Witness — Attendance and Fees— Mileagb. 

Traveling fees to a witness are allowable 
only to- the extent a subpoena will run; 
that is, for any distance withm the district, 
but for not exceeding 1(K) miles from the place 
of trial, unless the distance is wholly withm 
the district. 

[Cited in Beckwith v. Easton, Case No. 1,212; 
Dennis v. Eddy, Id. 3,793; Haines v. Mc- 
Laughlin, 29 Fed. 70; Young v. Merchants* 
Ins. Co.. Id. 275; The Vernon, 36 Fed. 110; 
Buffalo Ins. Co. v. Providence & S. S. S. 
Co., 29 Fed. 237; Wooster v. Hill, 44 Fed. 
819. Disapproved in U. S. v. Sanborn, 28 
Fed. 303, 304.] 
[See Eastman v. Sherry, 37 Fed. 844; Smith 
V. Chicago & N. W. Rv. Co., 38 Fed. 321; 
The Syracuse, 36 Fed. 830.] 

Before NELSON, Circuit Justice, and SHIP- 
MAN, District Judge. 

In this case, whidi was a question of the 
taxation of costs, SHIPMAN, District Judge, 
with the concurrence of Mr. Justice NI3L- 
SON, held, that travelhig fees to a wltnt^ss 
were allowable only to the extent a subpoena 
would run; that is, for any distance within 
the district, but for not exceeding 100 mUes 
from the place of trial, unless the distance 
was whoUy withhi the district 



Case No. 432a. 

ANONYMOUS. 

[Blatchf. Prize Cas. 206.]* 
District CoTttt» S. D. New York. Aug., 1862. 
Costs, Fees, and Compensation in Prize Cases. 
In admiralty. 

BETTS, District Judge. Bills of costs are 
laid before me for taxation in behalf of the 
district attorney, the marshal, the prize com- 
missioners, and the counsel for captors, made 
up in prize suits which have been adjudi- 
cated in the court The foDowing principles 
of allowance will be applied in the taxation 
of costs in prize cases: 

1, No specific tariff of fees having been 
appointed to the suits by statute, the costs 
fixed by statute for similar services in ad- 
miralty will be allowed in this court, ex- 
cept as otherwise directed by acts posterior 
to the fee-bill of February 26, 1833. 

2. The compensation directed to be made 
by the act of March 25. 1862. to the ofijcers 

^Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
'[Reported by Samuel Blatchford, Esq.. ] 
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therdn named, will t>e computed and ad- 
justed, as neai'ly as may be, conformably to 
allowances by the laws of the United States 
to employes for like services under the gov- 
ernment, or in accordance with established 
rules and usages of the courts in regard to 
their officers rendering like swvices. In 
cases of doubt or difficulty, evidence may be 
taken on the question of quantum meruit 

3. The gross costs taxed to any of the 
officers of court for services In prize cases 
will bo, in collection or payment, subject to 
all limitations, as to amounts or periods of 
payment, under the acts of congress in force 
at the time of such taxation. 

4. The metfiod of ascertaining the com- 
pensation of any of the officers of court for 
their services In prize suits, by a percentage 
on the value of the property coming officially 
into their possession or xmder their charge, 
will not be adopted by the court without 
express authority of law, or the assent there- 
to, in writing, by the parties whose interests 
are to be affected thereby. 



Case No. 433. 

ANONYMOUS. 

[1 Brunner, Col. Oas. 29;^ 2 Hayw. (N. O.) 378.} 

Circuit Court, D. North Carolina. 1805. 

Interest— LiABiiiiTY op Bail foh. 

In a Bcire facias against bail, interest is not 
allowed on the judgment rendered against the 
principal. 

At law. 

PER CURIAM. This Is a scire facias 
against bail, and the plaintiff's counsel urges 
that he is entitled, against the bail, to inter- 
est upon the judgment against the principal. 
We are of opinion he is not so entitled; for 
the judgment upon the scire facias is that 
the plaintiff have execution against the bail 
of the judgment against the principal. The 
very same execution therefore Issues against 
the bail as Issues against the principal; and 
consequently damages arising after the judg- 
ment cannot be Included. Cases cited, [Fan- 
shaw V. Morrison,] 1 Salk. 208; [Henriques 
v. Dutch West-India Co.,3 2 Strange, 807, 2 
Ld. Raym. 1532; Com. Dig. "BaH," R. 10. 



Case No. 434. 

ANONYMOUS. 

[1 Brunner, Col. Cas. 74;* 3 Day, 308.] 

Circuit Court, D. Connecticut. April, 1809. 

Affidavit fob Continuance — Aomissibilitt or 

Codnter-Apfidavits. 

After an affidavit in support of a motion for 

the continuance of a cause, on the ground of the 

• absence of a material witness has been made, 

the opposite party may make a counter-affidavit 



^[Reported by Albert Brunner, Esq., and here 
reprinted by ptirmlssion.] 
IFED.CAS. — 63 
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stating any circumstances that render it impos- 
sible or improbable that the evidence of the wit- 
ness can be obtained within a reasonable time; 
but such counter-affidavit must not deny the 
materiality of the evidence. 

On motion for the continuance of this 
cause, the party made an affidavit stating 
the absence of Joseph Howland, Jr., a mate- 
rial witness, and that he hoped to procure 
the testimony of the witness at the next 
court A counter-affidavit was ffied, stating 
that Joseph Howland, Jr., was gone to for- 
eign parts; that he expected to have no 
fixed residence, and that he did not expect to 
return within two or three years. 

THE COURT would not continue the cause, 
and took the opportunity to observe that 
there was manifest utility In coimter-afflda- 
vlts, as was evident from the present In- 
stance. They said, however, that counter- 
affidavits should not deny the materiality of 
the evidence expected from the witness, but 
might state any circumstances that rendered 
it impossible or improbable that his testimo- 
ny could be procured within a reasonable 
time. 

EDWARDS, District Judge, said that the 
English practice was lame in this respect; 
that It threw great power into the hands of 
a party, and that this court was perfectiy 
free to establish a better practice. He added 
that the whole English practice of admitting 
affidavits was modem. 

NOTE, [from original report.] See Hyde v. 
State, 16 Tex. 454, citine case in text 



Case If o. 435. 

ANONYMOUS. 

[1 Car. Law Repos. 190.] 

District Court, D. MassachusettB. Feb. iB, 1813. 

[The case tenoned without titie in 1 Oar. 
Law Repos. 190. is tiie same as Hooper v. The 
Hiram, Case lHo. 6,675.] 



Case No. 486. 

ANONYMOUS. 

11 Car. Law. Repos. 346.] 

IHstrict CoTTt, D. New York. 

[The case reported without title in 1 Car. Law 
Repos. 346, is the aaaae as U. S. v. Coit Case 
No. 14, ^.] 



Case No. 437. 

ANONYMOUS. 

[4 Chi. Leg. News, a872,) 210.] 

District Court, S. D. Ohio. 

Bankruptcy — Fees of AIabshal as Messenger. 

[L The fees to be allowed to a marshal as 
messenger are those specifically enumerated by 
law, and such other fees as he nhows himself 
to nave earned, the items of which are deter- 
minable by analogy to the fees allowed the maa> 
shal for similar services.] 
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[2. Where a marshal sends a process by mail 
to his deputy in a distant county, he is entitled 
to be paid mileage on such process; but, where 
he sends a deputy from the court house to a 
distant county for service, he is entitled to the 
reasonable expenses of the deputy, but not to 
mileage.] 

[3. A messenger cannot charge commission on 
his own cost bill.] 

In bankruptcy. 

Report of BALL, Register. This matter 
cames before the court on appeal from the 
decision of the register at Columbus, to whom 
this cause was referred, whereby he sus- 
tains the exceptions taken by the assignee 
to the bill of costs of the messenger. The 
messenger now seeks redress from the court, 
and the court by its special order, dated Oc- 
tober 20, 1871, has referred the matter to 
me to examine the law and the eTidence and 
report thereon; and having examined all the 
evidence submitted by each party, and the 
arguments of counsel for the assignee and 
of the messenger in person, I. have now the 
honor to make my report. 

The charges made by the marshal and ex- 
cepted to, are as follows: 

1st. July 28, 1870, Serving the orig- 
inal order in Mercer Co. with copies 
of the petition, and mileage 

2nd. July 28. Serving warrant at same 
time and expenses of deputy 

3d. :March 17, Serving copies of order 
and mileage • 

4th. March 18. Copy of warrant, mile- 
age, and cost of advertising 

r>th. March 18. Notice to creditors by 
mail, service, postage and mileage. . 

0th. Apr. 21. Serving order in Mercer 
Co.. copy and mileage 

7th. Apr. 21. Copies of inventories, 
$5.70. commission for distributions, 
$5.50 .••,••• 

8th. Apr. 8. Postage and materials. . 

9th. 1870. Two keepers' fees from Feb- 
ruary 2nd to May 2nd, 90 days, at 
$2.50 p-.r day each 

Expenses and keeping horses, not as- 
certained, in addition to these items, 
he claims in his reply to the assignee, 
"for care, trouble and responsibility 
incurred in this case," for 9 months, 
an allowance of 



$ 37 75 


78 90 


21 50 


12 60 


12 90 


21 50 


. 11 32 
1 30 



450 00 



100 00 



No affidavit showing the items of his dis- 
bursements, that the same were actually paid 
and were necessary and reasonable. Is an- 
nexed by the marshal to his fee bill, but for 
the purposes of this examination, I will as- 
sume that the same has been filed. No evi- 
dence or statement has been furnished as 
to the nature of the services involving "care, 
trouble and responsibility," rendered by the 
marshal beyond the services necessarily at- 
tendant on the service of process, for 
which he claims an allowance of $100 beyond 
taxable costs, and therefore I am unable to 
express any opinion upon it. 

In testing the amount of the costs taxable 
to the marshal as messenger, the court will 
be governed by the 47th section of the bank- 
rupt act and by rule 12 of the supreme 
court, but it was evident that it was not the 
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intention of congress to limit the fees of the 
marshal for all services which he may proi)- 
ably render to the four items enumerated 
in that section, because the section further 
provides "that for cause shown, and upon 
hearing thereon, such further allowance may 
be made as the court in its discretion may 
determine." In view of the statute and of 
the rule, and of the authorities cited, it seems 
to me clear, that rules to be observed in tax- 
ing costs to the messenger, are: First. To 
allow him such fees as are specifically 
enumerated by law, and secondly, such other 
fees not included in the enumerated fees 
as he may show himself to have earned; the 
items of which are to be determined by 
analogy to those allowed for similar services 
rendered by the marshal in this court, in 
cases at common law and in chancery. I 
think if he sends process by mail to his 
deputy in a distant county for service, he 
is entitled to mileage on that process, and if 
he sends a deputy from tlie court house to 
such distant county for service, he is en- 
titled to be paid the reasonable expenses 
of such deputy, but in that event he is not 
entitled to mileage. Believing this to be 
a correct view of the law, and substantially 
the same as it has been administered by this 
court in this district, I now proceed to retax 
the cost bill under consideration, with this 
remark, that although the administration of 
the bankrupt law and its operation on bank- 
rupts' effects are uniform in all the judicial 
districts of the United States, the duties 
imposed upon the officers acting under the 
law, and the taxation of their costs, are not. 
Neither section 47 nor rule 12 specifies all 
the services which the marshal as messenger 
may be called upon to perform, and, there- 
fore, no tariff of fees covering all the acts 
which the messenger may be called upon 
to perform, has been prescribed, either by 
congress or the supreme court, but the taxa- 
tion of such fees is left to the discretion of 
the court. 
Cost bill as retaxed:- 

Jan. 28. 1870. To serving five defts. 
and parties in Mercer Co. with or- 
der $ 10 00 

Jan. 2.**. Three copies petition on 
defts. $6.00, copies. $2.25 8 25 

Jan. 28. Warrant of seizure, $2.00: 
1 copy, $1.50 3 50 

Jan. 28. To expenses deputy sent to 
Mercer Co., $29.30, telegrams 3190 

Jan. 28. Wages, deputy in posses- 
sion, 9 days after seizure, at $2.00.. 18 00 

Mdi. 18. Serving order adjudication 
on two parties, $4; copy, 50c; mile- 
age, $17 21 50 

Mch. 18. Pre5>aring notice publica- 
tion, 40c: paid printers, $9.60 10 00 

Mch. 18. Preparing notice 1st meet- 
ing, $7.60: services, $3.00; post- 
age. $1-00. 1160 

Apr. 21. Serving order on two keep- 
ers to deliver, $4; copy, 50c 4 50 

Apr. 21. Copies of inventories 5 76 

May 2. 90 days' keeper's fees, at $2.00 
each per day 3G0 00 

Total $4851mL 
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The messenger is also entitled to be re- 
funded the sum paid for teeping horses, 
when ascertained. 

There is no rule of law or practice, au- 
thorizing the messenger to charge a commis- 
sion upon his own cost bill. There Is no 
analogy between such a claim and a claim 
for two per cent against the government 
allowed him by law, upon his disbursements 
for the expenses of the courts in the pay- 
ment of jurors, witnesses and others, out 
of the funds placed in his hands for such 
purposes. The charge of §1.30 for postage 
and material is, I thinli, covered by the 
amounts which I have above allowed. If it 
should appear that the deputy who was sent 
to Mercer county, acted as one of the keep- 
ers of the property seized, then, inasmuch 
as such fees are already included in the Item 
of $3G0, the item of $18 above allowed him 
for nine days should be stridsen out, which 
would reduce my finding to $467.01. I have 
been obliged to consider this matter with- 
out having all the papers in the cause be- 
fore me, and was, therefore, obliged to grope 
somewhat in the dark, and may, therefore, 
have made mistakes. It seems to be con- 
ceded on the part of the assignee, that the 
marshal performed his duty promptly and 
faithfully, and to the entire satisfaction of 
tlie petitioning creditors, and, therefore, If 
I have leaned at all It has been on the side 
of the marshal. His bill of costs, however, 
is too vague to serve as a precedent hereafter. 
He should have stated the Idnds of processes 
served and also the number of notices sent 
by him, and also, what expenses were paid 
and to whom, so that the coml; could judge 
whether they were correct and necessary 
but It Is a matter of long standing, and lapse 
of time increases the difficulties attendant 
upon the ascertainment of the exact amounts 
due him, with Judicial certainty. 

Respectfully submitted. 

Case No. 438. 

ANONYMOUS. 

[6 Chi. Leg. News, 333.] 

[The case reported without title in 6 Chi. 
Leff. News, 333, is the same as Piek v. Chlcairo 
& N. W. R. Co., Case No. 11,138.] 



Case No, 489. 

ANONinwCOUS. 

[7 Chi. Legr. News, 26.] 

[The case reported without title in 7 CM. Leg. 
News. 2f>. is the same as U. S. v. Wirt. Case 
No. 16,745.] 



Case No. 440. 

ANONYMOUS. 

[9 Chi. Leg. News, 20.] 

[The case reported without title in 9 Ch!. Leg. 
News, 20, is the same as U. S. v. Hazard, Case 
No. 15.337.] 



Case No. 441. 

ANONYMOUS. 

[11 Chi. Leg. News, (1879,) 190.] 

District Court, W. D. Tennessee. 

BANKRUPTcr— "When Creditors Having Advbhsb 
Interest may Defend. 
A creditor or other person having an adverse 
interest to be affected by an adjudication in 
banlcruptcy, may he admitted to defend. Prac- 
tice when debtor denies that the requisite num- 
ber and amount of creditors have joined. To 
charge saspension of commercial paper is not 
enough. It should be described or identified. 

HAMMOND, J. The long disputed ques- 
tion, whether a creditor or other party hav- 
ing an adverse interest to be affected by 
an adjudication in bankruptcy, may be ad- 
mitted to defend against the involuntary pe- 
tition, has been settled In favor of that right 
Bump. [Bankr.] (10th Ed.) 51, cites the 
cases. Un re Boston, Case No. 1,677; Id. 
167S; In re Heusted, Id. 6,440; In re Bush, 
Id. 2,222; Dutton v. Freeman, Id. 4,210; Clin- 
ton V. Mayo, Id. 2,899; In re Derby, Id. 3,815; 
In re Mendelsohn, Id. 9,420; In re Hatje, Id. 
6,215; In re Jack, Id. 7,120; In re Jack, Id. 
7,119; In re Scrafford, Id. 12,557; In re Scraf- 
ford, Id. 12,556.] 

The act, (section 5,021, [18 Stat 181,]) pro- 
vides that if the debtor denies that the req- 
uisite number and amount of creditors have 
joined, he shall file a list of his creditors, 
with their place of residence and sums duo 
them; but it makes no provision for such 
a list where the debtor admits that fact. 
Indeed, it says, that if satisfied that the 
admission Is made In good faith, the court 
shall so adjudge, and its determination shall 
be final, and the matter shall proceed with- 
out further steps on that subject One of 
the creditors, who holds an attachment lien, 
which will be avoided by an adjudication, 
files a petition, asks to be permitted to de- 
fend, and, among other things, denies that 
the requisite number and amount of credit- 
ors have Joined, and moves that the debtors 
be required to file a list of their creditors. 
I think the 'joae stands as If the debtor 
himself had denied this fact and that the 
alleged bankrupts may be required to file the 
list of creditors, and It Is so ordered. 

I am asked by the petitioning creditors 
to Instruct the register whether or not both 
individual and partnership creditors are to 
be enumerated, or only partnership creditors; 
to exclude all secured creditors, except for 
supplies; to exclude all creditors who have 
had a preference or levied attachments, 
which will be avoided. I cannot adjudicate 
on these questions till they arise by presenta- 
tion of the facts; and they are not now raised 
by the record. The case may be referred to 
the register to lake proof and report wheth- 
er or not the requisite number and amount 
of creditors have joined in this petition. He 
will report the facts and the proof he takes, 
along with his report. These questions, as 
they are raised before him, may be certified. 
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or reserved and made by exceptions after 
his report comes In. Tlie case Is not before 
bim as if an adjudication had been made, 
and perhaps the certification in the ordinary 
way would not be proper practice, but it 
can be done by agreement; or the parties can 
put all the facts in the proof, and bring the 
questions up by exceptions to his report. 
The single act of bankruptcy charged, Is— 
suspension of commercial paper. It is well 
charged, except that the paper is not de- 
scribed as Identified, as it should have been. 
Bump. [Banlir.] (10th Ed.) 35, 423, cites the 
cases. [In re Randall, Case No. 11,551; In 
re Hadley, Id. 5,894.] 
The defect may be amended. 
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Case "No, 442. 

ANONYMOUS. 
[1 Craneh, 0. 0. 139.]* 

Circuit Court, District of Columbia. July Term, 

1803. 
EQumr Pkactice— Answer — ATTACHsraNT. 
THE COURT decided, on a motion of Mr. 
Woodward, for a rule answer In chancery, 
that such a rule need not be laid, but an at- 
tachment might go, of course, after the 
foinrth day of next term. 



Case No. 443, 

ANONYMOUS. 

[2 Dall. 3S2.]» 

Circuit Court. B. Pennsylvania, April Term, 

1797. 

JxjRT— Impaneling— Special Jury— Talesman. 

The court has ijower to order a tales in spe- 
dal jury causes. 

[Cited in Hall v. Perott, Case No. 5,942.] 

In a cause marked for trial by special jury, 
nine jurors only appeared; and the question 
arose, whether the court {who wished to con- 
sider it with a view to establisb a precedent) 
could award a tales, on the application of 
the plaintiff. 

Levy and IngersoU suggested, that the su- 
preme court of Pennsylvania had so con- 
strued the 12th section of the act of assembly 
(2 Dall. Ed. p. 265) as to exercise the power 
of ordering a tales In the case of special, as 
wen as of common, juries, whenever the 
plaintifiC required it, and also whenever the 
defendant required It, if he had a rule for trial 
by proviso. The same power Is exercised In 
England on general principles. Sell. Pr. 476. 

Lewis observed, that the supreme court 
held, that the Pennsylvania act, and not the 
English practice, must regulate the proceed- 
ings with respect to juries; and the case of 
a tales In trials by special jury, though ad- 
missible at common law, might not have 



been adopted by the legislatmre, on accoimt 
of the inconveniences, which the practice 
tended to introduce. But whatever may have 
been the previous law, the legislative rule 
must be pm-sued; and expressio unius est 
exclusio ulterius. 

Rawle conceived, that the 12th section of 
the judicial act, (1 Swift's Ed. p. 67, [see 
section 29, 1 Stat 88,]) settled the question. 
In the first part of the section, the provision 
for empanneling juries in general, obviously 
including both special and common juries; 
and, as there Is the same generality of ex- 
pression in the latter part of the section, 
when provision is made for returning a tales, 
It ought also, by a parity of construction, to 
be extended to both cases. 

PETERS, District Judge. I have no doubt 
of the power of the court to order a tales in 
special jury causes. It might have been 
done, I think, under the act of assembly; 
but imqu^tlonably It may be done under the 
act of congress. There ought, however, to 
be such a discretion In using it, as to prevent 
any Injury to either party; and, therefore, 
a trial should not be forced on, without a rea- 
sonable delay to bring in the jurors that had 
been regularly selected. 

IREDELL, Circuit Justice. The act of con- 
gress seems to remove every difficulty. It 
makes no distinction (and the court can, 
therefore, make none) between the case of a 
special and of a common jury. If this pro- 
vision had not existed, the subject would 
have occasioned much doubt In my mind. 



^[Reported by Hon. 'SVilHam Craneh, Chief 
Judse.] 
'[Reported by A. J. Dallas, Esq.] 



Case M"©. 444- 

ANONYMOUS. 

[1 Gall. 22.]^ 

Circuit Court, D. Massachusetts. May Term, 

1812. 

Admiraltt — Practice— Amendments on Appeal. 

1. The circuit court has authority to allow 
amendments in revenue causes or proceedings 
in rem, larought by appeal from the district 
court. 
[Cited in Jay v. Almy, Case No. 7,236; Ken- 
nedy V. Bank of Georgia, 8 How, (49 U. S.) 
611; "Warren v. Mootly, 9 Fed, 673: Irvine 
V. The Hesper, 122 U. S. 26G, 7 Sup. Ct. 
1182.] 

[2. Cited in U. S. v. Athens Armory, Case 
No. 14,473, to the point that a proceeding in 
rem to confiscate property is a civil suit.] 

[Seo The Edward, 1 Wheat. iU U. S.) 261.] 

In admiralty. 

[Before STORY, Circuit Justice, and DA- 
VIS, District Judge.] 

STORY, Circuit Justice, delivered the 
opinion of the court: 

The question as to the right of this court 
to gi-ant amendments, in casi-s of libels, 
or informations, in rem, for violations of 

^[Reported by John Gallison, Esq.] 
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municipal laws, brought by appeal from tbe 
district court to this court, has been ar- 
gued several times, as a question of general 
Importance, and tlie court will now deliver 
its opinion. 

By the judiciary act of 1789, c. 20, § 32, 
[1 Stat. 1)1,] It Is enacted, that all the courts 
of the United States, may, at any time, 
liermit either ot the parties "to amend any 
<lefect in the process or pleadings, upon su'^U 
conditions, as the said coiurts respectively 
shall, In their discretion, and by their rules, 
prescribe." The language of this section is 
sutllclcntly comprehensive to sustain the ap- 
plication for amendments in any cases be- 
fore the court; but it has been attempted to 
be restricted to causes of original, and not 
to bp extended to causes of appellate .inris- 
dictiou. But we find no such distinction in 
the Rtatxite: and even in appellate courts, 
proceeding according to the course of the 
common law, defects apparent upon l!ie 
record may be amended, when they come 
within the general purview of stanices. 
Indeed, In Rex v. Ponsonby, 1 Wlls. 303, 
the rule is laid down rather more broadly: 
"that the superior court, where error Is 
brought, may make such amendments, as 
the court below may; but that can only be 
dono, whon the superior court has the same 
matter to amend by, as the inferior has." 
See, also, Pease v. Morgan, 7 Johns. 468. 
There Is then, in the nature of an appellate 
Jurisdiction, nothing which forbids the 
granting of amendments. 

2. It is said In the next place, that these 
proceedings in rem are of a criminal na- 
ture, and therefore not amendable. If they 
are of a criminal nature, the argument is 
by no means satisfactory; because, at com- 
mon law, criminal proceedings are amenda- 
ble in matters of form at nil times, and in 
matter of substance also, while they are In 
papt}r. Queen v. Tuchin, 1 Salk. 51, 2 Ld. 
Uaym. 1068; King v. Hill Darley, 4 East, 
175. For as to amendments, at common 
law, there Is no difference between civil and 
criminal proceedings. The statutes of Jeo- 
fails were not originally extended to the lat- 
ter; but this was grounded upon the pe- 
culiar wording in some of these statutes, 
and In others upon- express exceptions. 
Amendments of informations, In personam, 
are now considered so much as a matter 
of com'se, that they are even made on ap- 
plication to tlio judges at cliambers. Rex 
V. Wilkes, 4 Burrows, 2527; Rex v. Holland, 
4 Term R. 457; 2 Hawk. P. 0. c. 25, Indict- 
ment, § 97, p. 347. Yet, in these causes, 
the amendments are generally. If not uni- 
versally, founded on the common law au- 
thority of the courts. But it Is not true, 
that inforni.itlons In rem are criminal pro^ 
ceedlngs. On the contrary. It has been sol- 
emnly adjudged that they are civil proceed- 
ings. Ketland v. The Cassius, Case No. 
7,743; U. S. v. La Vengeance, 3 Dall. [3 
U. S.3 297; U. S. v. The Sally, 2 Cranch. 



[6 TJ. S.] 406; U. S. v. The Betsey and Char- 
lotte, 4 Cranch, [8 U. S.] 443. See, also, 
The Fabius, 2 0. Rob. Adm. 245. 

As to the practice of amendments in 
proceedings In rem, we find a great variety 

of autliorities. Baldwhi v. , Bunb. 49; 

Lock V. Williford, Id. 72; Kennet v. Lloyd, 
Id. 58; Edgell v. Decker* Id. 252; Brooke 
v. Day, Id. 334. And in Attorney General 
v. Henderson, 3 Anstr. 714, the court, upon 
inquiry, held, that the practice in revenue 
informations was, that the attorney general 
might, at any time, amend as of course. 
Now it will be found, that excepting under 
the statute 16 & 17 Car. IL c 8, § 2, 
(which extends the benefit of that statute to 
all informations concerning customs and 
subsidies of tonnage and poundage, and 
purely applies to the curing of defects after 
verdict) these amendments are granted sole- 
ly upon the footing of the common law. 
This objection, therefore, cannot prevail. 

3. It Is said, in the next place, that these 
causes are In the nature of proceedings, in 
rem. In the exchequer, and ought not *o be 
varied by amendments, after they have be- 
come records of the court below, and can 
no longer be considered as proceedings In 
paper. Admitting that these proceedings 
are in the nature of exchequer Informations, 
it may well be doubted, if the inference as- 
sumed be Incontrovertible. By the appeal, 
the judgment and decree of the court below 
are suspended. p?enhaUow v. Doane,] 3 
Dall. [3 TJ. S.] 88, 118; Yeaton v. U. S., 5 
Cranch, [9 U. S.] 281. The whole cause is 
to be heard anew, both as to law and fact; 
and in these particulars Is, it seems, a cause 
de novo in this court One ground of al- 
lowing amendments in any court, is, that 
the parties are often surprised by new evi- 
dence, at the trial, which they could not 
have foreseen, and therefore, they are al- 
lowed to amend in fmrtherance of public jus- 
tice. Now this principle applies as forcibly 
to this court, in the exercise of its appellate, 
as its original jurisdiction; for the new 
facts may entirely vary the former case: 
and if, upon the appeal, no amendment could 
be made, it would afford temptation to sup- 
press all defence in the court below, and 
thereby to obtain an unjust advantage in 
this court, by surprise. But whatever may 
have been the rules prescribed as to pro- 
cess or forms of pleading, It Is very dear, 
and has been too firmly settled to be shaken, 
that these proceedings are of admiralty and 
maritime jurisdiction, (U. S. v. La Venge- 
ance, 3 Dall. [3 U. S.] 297; U. S. v. The 
Sally, 2 Cranch, [6 U. S.] 406; U. S. v. The 
Betsey and Charlotte, 4 Cranch, [8 U. S.] 
443;) and the principle of these decisions 
seems confirmed in the admiralty In Eng- 
land (The Fabius, 2 C. Rob. Adm. 245.) If 
then these are admiralty and maritime 
causes, the appeal must let in all the general 
principles, which govern such causes. Now, 
no principle is more exactly settled, than 
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tbat tipon an appeal in an admiralty cause, 
it is allowable, under certain restrictions, to 
allege what has not been before alleged, and 
to prove what has not been before proved. 
Gierke's Prax. tit 54; 1 Brown, Civil & 
Adm. Law, 500; 2 Brown, Civil & Adm. 
Law, 436; Cod. lib. 7, tit. 63. §§ 1, 4; Yeaton 
V. tJ. S., 5 Cranch, [9 U. S.] 281. And this 
right to allow new allegations, seems the 
natural result, from the introduction of new 
evidence on the appeal. The same practice 
is familiar in otir state courts on appeals; 
and though it derives countenance from our 
statutes, yet I apprehend that the true 
ground why the practice has obtained is, 
that on the appeal the proceedings are con- 
sidered as de novo In the appellate jurisdic- 
tion. 

On the whole, we are well satisfied of our 
right to grant the amendments, which seem 
necessary, in the various causes before us, 
on appeal. But it is an exercise of sound 
discretion, in which the coiurt will take care, 
that no unfair advantage shall be taken by 
one party, and no oppression practised by 
the other. Considering the natm-e of infor- 
mations in rem, the countenance which has 
heretofore been allowed to amendments In 
the appellate courts, and the mischiefs 
which would arise from a sudden change of 
practice, we shall now allow the amend- 
ments asked for: But we do not mean to lay 
it down as a general rule, that such amend- 
ments will be hereafter allowed, as of 
course, in this coxurt; on the contrary, hav- 
ing the authority, we shall probably limit 
the exercise of the discretion by general 
regulations. 
Amendments allowed. 

NOTE, [from original report.! See The Tar- 
oline V. U. S.. 7 Cranch, 111 IT. S.l 49G: The 
Anne v. V. S.. 7 Cranch, 111- U. Sj 5(0; The 
Hoppet V. U. S., 7 Cranch^ [11 U. S.] 389; The 
Adeline, 9 Cranch, [13 IT S.] 2M; The D,- 
vina I'ustora, 4 Wheat. [17 tJ. S.] 52; The 
Harmony, [Case No. 6,081; Orae v. Town- 
send, [Case No. 10.583.] 
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ANONYMOUS. 

[2 Gall. 101.]» 

Circuit Court, D. Massachusetts. May Term, 

1814. 

Costs— Remeuies— Marshal's Fees— Attach- 

JIENT. 

1, The marshal may have an attachment, to 
enforce the payment of his fees of office, against 
suitors in the court. 

[Cited in Re Stover, Case No. 13,507.] 

2. So against an endorser on the writ, who 
by the lex loci is liable to respond the costs. 

[Cited in Goodyear v. Sawyer, 17 Fed. 5.] 

J. T. Austin, for the marshal. 

[Before STORY, Circuit Justice, and DA- 
VIS, District Judge.] 

'[l^cported by John Gailison, Esq.] 



STORY, Chrcuit Justice. This Is a motion 
made by the marshal for an attachment 
against the defendant, who is an attorney 
of this court, to compel the payment of his 
fees for the service of sundry writs brought 
in this court by Susanna Cunningham, a cit- 
izen of the state of New York, against Har- 
rison G. Otis and others, which writs were 
endorsed by the defendant, and were dis- 
missed at a former term of this court 

It has been contended, that this is not a 
proper process to compel payment of the fees 
due to the marshaL But on the authority of 
Caldwell v. Jackson, in the supreme court, 
7 Cranch, [11 U. S.] 276, we are satisfied, that 
an attachment may issue to compel the pay- 
ment of the fees due to officers of the court 
for the performance of their official duties. 
And this seems reasonable, inasmuch as the 
marshal is compellable to perform these du- 
ties, and as an officer of the court, a similar 
process lies against him to enforce the per- 
formance. As the affidavits prove the sub- 
stantial facts, which are not denied, the only 
remaining question seems to be, whether the 
same process, which -would lie against the 
party to compel payment of fees, can be 
maintained against his attorney, who en- 
dorses the writ and thereby becomes liable, 
under the statute of Massachusetts of 30th 
of October, 1784, § 11, (1 Mass. Laws. 200.) 
to the payment of the costs of the suit In 
case of the avoidance or inability of his prin- 
cipal. As the principal resides without the 
state, and due application has been made to 
his attorney in the suits, to obtain payment, 
It is a sufficient avoidance within the mean- 
ing of the statute, even supposing that such 
avoidance be necessary, where the party 
plaintiff is not an inhabitant of the common- 
wealth. We think also that this case is 
f ahrly within the equity of the statute, though 
perhaps not within Its words, which seem con- 
fined to the payment of the costs of the de- 
fendant. The uniform practice of this court 
has been, to reqmre an endorsement on the 
writ by the plaintiff or his attorney, if resi- 
dent within the commonwealth, or by some 
other responsible person, if the plaintiff were 
resident without the commonwealth, accord- 
ing to the statute, and with the express un- 
derstanding, that such endorsement rendered 
the endorser liable to the payment of the 
costs of the suit in default of his principal. 
Where the principal resides without the 
state, it miist be considered, that the en- 
dorser makes himself directly responsible to 
the officei-s of the court for their official fees 
—and indeed in point of practice, unless In 
special cases, the officers of the court have 
looked to the attorneys upon record for the 
payment of the fees due for services perform- 
ed at their request. 

We certainly feel no desire to disturb this 
honorable confidence between all the officers 
of the court And in the present case, as 
the attorney upon record is the endorser of 
the writ, and must from the non-residence 
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of bis principal be considered as making bim- 
self directly liable for the marshal's fees, 
upon this ground we hold, that the rule for 
an attachment ought to be made absolute. 
Rule absolute. 
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ANONYMOUS. 

[1 Haz. U. S. Reg. (1S39,) ST.] 

Witness — Competenct— Atheist. 

WILK3NS, District Judge, in the United 
States court, has decided that the testimony of 
an atheist is not admissible. 

[Note. Nowhere reported; oniuion not now 
accessible.] 
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ANONYMOUS. 

[HempsL 413; 1 West Law J. 246.] 

Circuit Court. D. Missouri Sept, 1843. 

Crimes in Indian Countrt— Places within Ex- 
clusive Jurisdiction op United States. 
[1. The act of 1790, § 8, "for the punishment 
of certain crimes," provides among other things 
that murder or robbery committed on the high 
seas or on any river, etc., out of the jurisdic- 
tion of any particular state shall be punished 
with death. Other sections of the act provide 
for the punishment of crimes not including rob- 
bery committed within any place under the sole 
and exclusive jurisdiction of the United States. 
The act of 1834, § 35, "to regulate trade and 
intercourse with the Indian tribes," extends to 
the Indian ccmntry so much of the laws of the 
United States as relates to the punishment of 
crimes committed within any place within the 
sole and exclusive jurisdiction of the United 
States. Held, that since the rivers and other 
places mentioned in Act 1790, § 8, are not with- 
in the exclusive jurisdiction of the United 
States, robbery committed in the Indian coun- 
try is not punishable with death under that sec- 
tion, but as larceny under other sections of 
the actj 

[2. Under treaties with the Indian tribes secur- 
ing to them local self-government the Indian 
country is not within the exclusive jurisdiction 
of the United States.] 

[The following charge to the grand jury 
was delivered In response to a request for in- 
structions as follows: "Is robbery, when 
conimittod in the Indian country, indictable 
as such, and punishable with death?"] 

WELLS, District Judge. Is robbery com- 
mitted in the Indian country attached to 
the district of Missouri a crime indictable 
as such, and punishable with death? The 
2oth section of the act of 1834, "to regulate 
trade and Intercourse with the Indian tribes, 
and to preser^'e peace on the frontiers," 
provides, "that so much of the laws of the 
United States as provides for tb.e punish- 
ment of crimes committed within any place 
within the sole and exclusive jurisdiction of 
the United States, shall be in force In the 
Indian country." If robbery committed in 
"a place within the sole and exclusive ju- 
risdiction of the United States," be pun- 
ishable with death, then, if committed In 
the Indian coimtry, It is also punished with 
death, and not otb.erwlse. 



The 16th clause of the 8th section of the 
1st article of the constitution provides that 
congress shall have power "to exercise ex- 
clusive legislation In all cases whatsoever 
over sxicli district, not exceeding ten miles 
square, as may by cession of the particular 
states and the acceptance by congress be- 
come the seat of government of the United 
States, and to exercise the like authority 
over all places pm*chased by the consent 
of the legislature of the state In which the 
same shaU be, for the erection of forts, 
magazines, arsenals, dockyards, and other 
needful buildings." Here is a grant of "ex- 
clusive legislation" which Is jurisdiction, 
and here we are to look for the grant of 
sole and exclusive jurisdiction as to places, 
to the United States. U. S. v. Bevans, 3 
Wheat [16 U. S.] 386. The 3d section of 
the act of 1790, "for the punishment of 
certain crimes against the United States," 
(1 Stat 112) provides, "that if any person 
or persons shall, within any fort, arsenal, 
dockyard, magazine, or In any other place 
or district of country under the sole and 
exclusive jurisdiction of the United States, 
commit the crime of wilful murder, such 
person or persons, on being thereof convict- 
ed shaU suffer death." Other sections pro- 
Tide for oth.er offences committed in the 
same places, but nowhere provide for the 
crime of robbery committed in these place^5, 
that Is, in "forts, arsenals, dockyards, mag- 
azines, or In any other place or district of 
country within the sole and exclusive juris- 
diction of the United States." Here is the 
exercise by congress of the grant of exclu- 
sive jurisdiction, "as to places," given by 
the clause of the constitution above cited; 
and the terms, "any other place or district 
of country," refer to territorial objects of n 
similar character to those enumerated. U. 
S. V. Bevans, supra. 

The constitution (article 1, § 8) gives con- 
gress the power "to define and pdnish pira- 
cies and felonies committed on the high 
seas, and other offences against the law of 
nations." Here there is no grant of sole 
and exclusive jurisdiction as to place; for 
everybody knows that the high seas are 
common to all nations, and that every na- 
tion punishes crimes committed thereon. 1 
Kent, [Comm.] 186, 187. 

"The judicial power shall extend to all 
cases of admiralty and maritime jurisdic- 
tion." Const, art 3, § 2. Here is no grant 
of sole and exclusive jurisdiction as to 
place, although there may be as to certain 
crimes. U. S. v. Bevans, supra, is in point 
and Chief Justice Marshall, in delivering 
the opinion of the court in that case, says: 
—"Can the cession of admiralty and mari- 
time jurisdiction be construed into a ces- 
sion of the waters on which these cases 
may arise? This is a question on which 
the court Is Incapable of feeling a doubt 
Th.e article which describes the judicial 
power of the United States is not Intended 
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for the cession of territory, or of general 
jurisdiction. It is obviously designed for 
other purposes. It is in the 8th section of 
the 1st Oracle we are to look for cessions 
of territory and of exclusive jurisdieUon 
over this district, and over all places pur- 
chased by the consent of the legislature of 
the state in which the same shall be, for 
the erection of forts, magazines, arsenals, 
dockyards, and other needful buildings." 

•In extending the judicial power in all 
cases of admiralty and maritime jurisdic- 
tion, the 8th section of the act of 1790 pro- 
vides, "that if any person or persons shall 
commit upon the high seas, or upon any 
river, haven, basin, or bay, out of the ju- 
risdiction of any particular state, murder 
or robbery, or any other offence which, If 
committed within the body of a county, 
would by the laws of the United States be 
punishable with death; or If any captain or 
mariner of any ship or vessel shall piratical- 
ly or feloniously run away with such ship 
or vessel, or any goods or merchandise, to 
the value of fifty dollars (the section enumer- 
ates othOT piracies), every such offender shall 
be deemed, taken, and adjudged to be a pirate 
and felon, and being thereof convicted, shall 
suffer death. And the trial of crimes com- 
mitted on the high seas, or in any place out 
of the jurisdiction of any particular state, 
shall be in the district where the offender is 
apprehended, or into which he may be first 
brought." 1 Stat. This is the section which 
it is aUeged is In force in the Indian country, 
and by the provisions of which it is said rob- 
bery there committed is punishable with 
death. If the places mentioned in this sec- 
tion be within the sole and exclusive juris- 
diction of the United States, then it is in 
force in the Indian country. But it Is the 
place, and not the crime, which is required 
to be within the sole and exclusive juris- 
diction of the United States. 

If this 8th section be but the exercise by 
congress of the power of extending the judi- 
cial power to all cases of admiralty and mar- 
itime jurisdiction, the matter, as I conceive, 
is decided by the case of U. S. v. Bevans, 
3 Wheat. [16 U. S.] 3S6, above alluded to; 
for if, as shown, that grant of power was 
not intended to give exclusive jurisdiction 
as to places, then congress could not extend 
It to that length. And if it be not founded 
on that power, I confess I am wholly at a 
loss to know on what clause or provision of 
the constitution it is based; for, as already 
shown, if founded on the power to define 
and punish piracies and felonies on the high 
seas, and other offences against the law of 
nations, it would be absurd to claim the sole 
and exclusive jurisdiction as to the place 
there mentioned, that is, the high seas. But 
I think it can be shown that the 8th section 
of the act of 1790 was not intended by con- 
gress to apply to any crimes but piracies; 
that none of the places mentioned in that sec- 
tion are within the sole and exclusive jiuris- 
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diction of the United States, or so declared 
to be; and that the 25th section of the act 
of 1834 meant, by "any place within the sole 
and exclusive jurisdiction of the United 
States, and the laws for the punishment of 
offences committed therein," the forts, ar- 
senals, magazines, dockyards, and other need- 
ful buildings, and the provisions of the act 
of 1790 applicable thereto. 

The crime of robbery, as already men- 
tioned, is not included in any of the provi- 
sions for the punishment of crimes com- 
mitted in "any fort, arsenal, magazine, dock- 
yard, or other place within the sole and ex- 
clusive jurisdiction of the United States." 
Larceny is included, and I presume every 
robbery includes a larceny. But larceny is 
not punishable by these provisions with 
death. In no part of the act of 1790 are 
"the high seas, or rivers, havens, basins, or 
bays, out of the jurisdiction of any partic- 
ular state," spoken of, considered, or treated 
as places within the sole and exclusive ju- 
risdiction of the United States; whereas the 
forts, arsenals, magazines and dockyards, 
places on land, are always enumerated and 
spoken of as the places within the sole and 
exclusive jurisdiction of the United States. 
Nor are the rivers, havens, basins, or bays, 
out of the jurisdiction of any particular state, 
ever spoken of as including the internal 
watercourses of oiu: territories, or of any 
country, but always as the seas or the high 
seas, which would wholly exclude the idea 
of their being internal waters. Thus the Gth 
section provides for the punishment of mis- 
prision of felony "upon the high seas, or 
within any fort, arsenal, dockyard, magazine, 
or other place or district of country under 
the sole and exclusive jurisdiction of the 
United States." The 7th section provides for 
the punishment of manslaughter, when com- 
mitted in any "fort, arsenal, dockyard, or 
other place or district of country under the 
sole and exclusive jurisdiction of the United 
States." The 8th section provides for the 
punishment of phracy, which Includes mm-- 
der, robbery, &c., '*upon the high seas, or In 
any river, haven, basin, or bay, out of the 
jurisdiction of any particular state." The 9th 
section provides for the punishment of any 
piracy or robbery aforesaid, or any act of 
hostility against the United States, or any 
citizen thereof, by a citizen of the United 
States, under color of a commission from a 
foreign state, &c., "upon the high seas." 
The 10th section provides for the punishment 
of accessories "upon the land or the seas." 
The 11th section provides for the punish- 
ment of accessories after the fact "upon the 
land or at sea." The 12th section provides 
for the punishment' of manslaughter "upon 
the high seas." The 13th section provides 
for the punishment of maiming "within any 
of the places upon land under the sole and 
exclusive jurisdiction of the United States, 
or upon the high seas." The 15th section 
provides for the punishment of larceny and 
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other offences "within any of the places un- 
der the sole and ezduslye jurisdiction of the 
United States, or upon the high seas." 

It will thus be seen, the "rivers, harhors, 
basins, and bays out of the jurisdiction of 
any particular state," "the Iiigh seas," "at 
sea," &c., in all this statute, seem to mean 
the same thing. And this Is the English 
statute law and common law. For rivers, 
harbors, basins, bays, &c out of the limits 
of any particular country, are generally de- 
nominated "high seas" or "sea" (2 Chit Grim. 
Law, 891, 1127; 2 Hale, [P. C] 12, 16), and 
are within the admiralty Jurisdiction. Not 
but that there is a distinction, correctiy 
speaking, betwefin "high seas" and "seas," 
but the distinction Is nice, and not frequent- 
ly attended to. The supreme court has de- 
cided, however, that manslaughter, commit- 
ted in a foreign river above the forts, cannot 
be punished under the 12th section. Indeed 
to me it is manifest that congress so imder- 
stood it, because if the terms "seas," "high 
seas," and "at sea," do not embrace the 
"rivers, harbors, basins, and bays withhi the 
jurisdiction of any particular state," then 
there is no punishment for many offences 
committed in those rivers, basins, harbors, 
and bays out of the jurisdiction of any par- 
ticular state, which are yet pimishable when 
committed at sea or on land. Thus it is with 
maiming, in section 13, which is punishable 
if committed "withhi any of the places up- 
on land within the sole and exclusive jm:Is- 
diction of the United States, or upon the 
high seas;" so also of the offences speciiied 
in sections 10 and 11. The declaring an of- 
fence to be piracy, which is done in the 8th 
section, or robbery, would of itself show 
that It must be committed on the seas. "The 
word itself Is derived from a Greek word 
which signifies to pass over the sea, and 
refers rather to a place than a specific 
crime." 2 Chit Crlm. Law, 1127; 3 Just, 
flnst.] 113. And the crime, both by the 
laws of England and America, and by the 
law of nations, is defined to be "robbery, 
or forcible depredation on the sea, animo 
furandi." 4 BL Comm. 71; U. S. v. Smith, 
5 Wheat [18 U. S.] 153; U. S. v. Furlong, 
Id. 1S4; 1 Kent Comm. 183. In England, 
the mouths of great rivers without the limits 
of any coimty, where the sea ebbs and 
flows, are considered as part of the sea, and 
withhi the admiralty jurisdiction. 2 Hale, 
CP. C] 12, 16. 

I thhik it manifest from what has been 
said, that the 8th section of the act of 1790, 
and which declares robbery, when com- 
mitted on the high seas, or in any river, 
basin, or bay, without the limits of any par- 
ticular state, to be piracy, applies only to 
the various parts of the sea, and not to 
any internal rivers or waters, whether In 
our own territories, the states, or foreign 
states. It may be said that the words of 
the act "any river, haven, basin, or bay, 
without the limits of any particular state," | 
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would apply to a river and those waters 
within the interior of our territories, and so 
they would; and would also apply to those m 
the interior of any f orei^ kingdom ; yet no per- 
son has ever contended that it was to be so 
construed. This is further illustrated by the 
act of 15th May, 1820, the 3d section of 
which provides, that if any person upon the 
high seas, or upon any open roadstead, or 
in any haven, basin, or bay, or in any river 
where the sea ebbs and flows, commit the 
crime of robbery In and upon any vessel, 
he shall be adjudged a pirate. This shows 
the sense of the legislature, as to the parts 
of a river In which piracy can be com- 
mitted, that Is to say, where the sea ebbs 
and flows. The courts of the United States 
have never claimed any sole and exclusive 
jurisdiction as to the place under the 8th 
section of the act of 1790, or under that 
clause of the constitution which declares 
that the judicial power shall extend to all 
cases of admiralty and maritime jurisdic- 
tion, but on the contrary, have expressly 
disclaimed. U. S. v. Bevans, 3 Wheat [16 
U. S.] 386. 

I need not cite authorities to show that 
the seas are not within the sole and ex- 
clusive jurisdiction of the United States. 
The observations made above are intended 
to show that all places named in the 8th 
section are parts of the sea, and conse- 
quently, as it regarded crimes committed 
thereon, the United States have no sole and 
exclusive jurisdiction. If the 8th section 
does not apply to places within the sole 
and exclusive jurisdiction of the United 
States, then Its provisions do not apply to 
crimes committed in the Indian coimtry, as 
provided by the 25th section of the act of 
1834 above cited. To me it is manifest that 
congress intended to make no distinction in 
punishment of offences committed on land; 
and when it provided for the punishment of 
offences committed in the Indian coimtry, 
it had the same object in view. Hence it is 
provided in the 25th section of the act of 
1834, that so much of the laws of the United 
States as provides for the punishment of 
crimes committed within any place within 
the sole and exclusive jurisdiction of the 
United States, shall be in force In the In- 
dian country. The places within the sole 
and exduMve jurisdiction of the United 
States are the forts, arsenals, dockyards, 
and magazines, so often mentioned in the 
act of 1790 as being places within the sole 
and exclusive jurisdiction of the United 
States. In regard to offences committed on 
the seas, it was thought proper to make 
special provisions; and as piracy, which is 
robbery on the seas, is an offence against all 
nations, and is perhaps by all punished with 
death, on account of its enormity and the 
difficulty of suppressing it, it was thought 
proper to punish it by our Code with death. 
1 Kent [Comm.] 183. The act of 1817, "to 
provide for the punishment of crimes and 
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offences committed witMn the Indian bound- 
aries," contiiined a provision substantiaUy 
like that in the 25th section of the act of 
1834. After Its passage, the supreme court 
in 1818 decided that robbery committed on 
land was not punished with death; but other- 
wise if committed on the sea. XJ. S. v. 
Palmer, 3 Wheat. [16 U. S.] 627. Indeed 
this was admitted by the United States 

coimsel. 

I have examined this case more at length 
than it might seem to require, because my 
brother Judge decided at St. Louis, on ap- 
plication to be admitted to baU, that rob- 
bery committed in the Indian country was 
punishable with death. For the opinions of 
Judge Catron I have great respect; but the 
reasoning in his written opinion in this case 
does not satisfy me, and no authorities are 
cited. I wlU here copy that part of Judge 
Catron's opinion applicable to the point in 
which I consider the error to consist. 

"The 8th section of the act of 1790," says 
he, "provides that if any person or persons 
shaU commit upon the high seas, or on any 
river, haven, basin, or bay, out of the ju- 
risdiction of any particular state, murder 
or robbery, such offender shall be deemed 
a felon and suffer death. The crime is to 
be committed, first, on the water, and st«c- 
ond, out of the jurisdiction of any particular 
state. Suppose the crime of murder or rob- 
bery had been committed in a bay, or in a 
river of Florida, within the country belong- 
ing to the Greek Indians, after Florida bad 
been acquired by the TJnited States from 
Spain, then the murderer or robber would 
have been punishable with death, because 
the place where the crime was committed 
was not within the jurisdiction of any par- 
ticular state, and because it had been com- 
mitted in a bay or river. The act of 1817, 
c. 265, (3 Story's Laws, 1644, [3 Stat. 383,]) 
provides that if any Indian or other person 
shall, within the United States, and withhi 
any town, district, or territory belonging 
to any nation of Indians, commit any crime, 
which if committed in any place or district 
of country under the sole and exclusive ju- 
risdiction of the United States would, by 
the laws of the United States, be punished 
with death, the offender, on conviction, shall 
in like manner be punished with death. In the 
case supposed of the commission of murder or 
robbery on the water in the Indian country, 
it would clearly be a capital felony, com- 
mitted in 'a place and district of country* 
under the sole and exclusive jurisdiction of 
the United States, and be punishable by the 
8th section of the act of 1790. The act of 
1817 is as broad as it well can be, when it 
extends the same punishment to the land. 
It declares if the crimes shall be punishable 
with death *in any place or in any district 
of country,' &c., the offender shall be pun- 
ished in like manner as if he committed the 
same crime on the land and in the Indian 
country." 
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The judge then proceeds to say that the 
offence with which the prisoner was 
charged, robbery, was committed in the In- 
dian country attached to the state of Mis- 
souri; that he had confessed the robbery, 
and that the crime was therefore not bail- 
able. 

I will here remark that the Sth section 
of the act of 1790, recited by the judge, de- 
clares that the person who shaU commit the 
offences therein named, among others rob- 
bery, "shall he deemed, taken, and adjudged 
to be a pirate and a felon," and not merely 
a felon, as set forth by the judge; and that 
it also enumerates other offences besides 
murder and robbery, such as piratically and 
feloniously running away with a vessel, or 
any goods or merchandise to the value of 
fifty dollars; and that the act of 1817 is re- 
pealed, and that of 1834 substituted. 

The judge says:— "In the case supposed, 
of the commission of murder or robbery 
on the water in the Indian country, it woxild 
clearly be a capital felony, committed In a 
place and district of country under the sole 
and exclusive jurisdiction ot the United 
States, and be punishable by the Sth section 
of the act of 1790." 

Now if he means that "any river, harbor, 
basin, or bay," in the interior of Florida, 
and to which the admiralty jurisdiction does 
not extend, is a place enumerated in the 
8th section, and in which piracy may be 
committed (for all the offences in that sec- 
tion specified are declared to De piracies), 
then I am constrained to dissent But if, on 
the contrary, he means that the mouths of 
the great rivers where the tide ebbs and 
flows, and the harbors, basins, and bays, 
within the admiralty jurisdiction, are the 
places in the Sth section mentioned, and 
where piracy may l>e committed, then I am 
constrained to deny that they are "places 
under the sole and exclusive jurisdiction of 
the United States," as to crimes. The rea- 
sons and authorities I have already given. 
In the territories of Florida and Louisiana, 
and perhaps others, certain laws, including 
the act of 1790, were declared to be in force. 
They are of course yet In force in Florida, 
and what remains of Louisiana, as pur- 
chased of France; and I presume in the 
other territories. Has any one ever heard of 
a prosecution for piracy committed in the 
interior waters of these territories, or of 
any person being hung for robbery, or run- 
ning away with goods to the amount of fifty 
dollars? Certainly notMng of the kind ever 
took place in the territory of Missouri, 
where the law was in full force, nor have I 
ever heard of it taking place anywhere. 

If, as declared by Lord Coke, the word 
piracy "refers rather to a place than a spe- 
cies of crime," and if, as I have already 
shown, the definition of the crime, both by 
the laws of England and America, and the 
law of nations, is "robbery" or forcible dep- 
redation animo furandi on the seas, it would 
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look somewhat singular to be punishing per- 
sons as pirates for offences committed In 
our territories two or three thousand miles 
from any sea; for all the offenses in the 8th 
section, and many other offences, are declar- 
ed to be piracies when committed on "any 
river, harbor, basin, or bay, out of the juris- 
diction of any porticnlar state." The of- 
fence of larceny (which is Included in a rob- 
bery) could clearly be punished by the pro- 
visions of the IGth section, If committed In 
any fort, arsenal, dockyard, or magazine, 
under the sole and exclusive jurisdiction of 
the United States, and of course could be 
punished by the act of 1834 if committed In 
the Indian country; and, according to my 
brother judge, may taso be punished under 
the 8th section. So we have two laws for 
the punishment of the same offence, and 
under each a different punishment The 
crime of murder is declared to be punishable 
when committed in a place within the sole 
jurisdiction of the United States, and Is again 
declared to be punishable when committed 
on "any river, harbor, basin, or bay, out of 
the jurisdiction of any particular state." 
Now if rivers, harbors, basins, and bays, 
beyond the jurisdiction of any particular 
state, are places within the sole and exclu- 
sive jurisdiction of the United States, this 
double enumeration of the places was both 
idle and mischievous.* 

Let It be remembered that the act of 1790 
was enacted, not for the territories or the 
Indian country, but was subsequently inti'O- 
duccd therein, as far as it was applicable. 
Now it may well be questioned whether the 
crime of robbery on the seas, or piracy, can 
be committed In the Indian country. The 
place enters essentially Into the offence, and 
an aggi*avated punishment is annexed to It 
on that account It may be likened to rob- 
bery on or near the highway, by certain 
English statutes, to which an aggi*avated 
punishment is annexed. The offence could 
be committed only on or near a highway. 
1 Hale's P. O. 535. If we had such an act, 
and It was declared to be In force in the ter- 
ritories or Indian country, yet if there were 
no highways, the offence could not be com- 
mitted there. Here we have the statute of 
1790, which provides for the punishment of 
a great number of different crimes, and is if 
you please declared to be in force in the 
Indian country. Among them is robbery on 
the seas, or in rivers, harbors, basins, or bays, 
out of the jurisdiction of any particular state, 
or in other words piracy. If there are no 
such places in the Indian country, then the 
offence could not be committed there; or if 
robbery Is there committed on land, It would 
not be the offence declared in the statute. 
We have a code of criminal law for the land, 
that is, for forts, magazines, dockyards, ar- 
senals, &c., which are under the sole and 
exclusive jurisdiction of the United States. 
That these are applicable to the Indian coun- 
try ,no one questions. We have also a code 



of criminal law for the seas. Now, accord- 
ing to the ingenious reasoning of my brother 
judge, we are to have a part of those Intend- 
ed for the seas transplanted to the Indian 
country, which gives them two sets of laws 
on the same subject, and makes different crim- 
inal laws for different parts of the same coun- 
try enacted by the same authority. Thus if 
robbery be committed In a fort, arsenal, dock- 
yard, or magazine, under the sole and exdu- 
sive jm'isdiction of the United States, it is pun- 
ishably, as a larceny, by fine and imprison- 
ment But if committed in the Indian coun- 
try, it is to be punished with death. If a 
person in the forts, arsenals, magazines, and 
dockyards run off with goods to the amount 
of fifty dollars, he is punishable by fine 
and imprisonment But if he commit the 
same act In the Indian country, he Is punish- 
able with death. But a difiiculty will arise, 
for as both codes are In force In the Indian 
country, by which shall we be governed? 
Crimes committed at sea have great and ag- 
gravated punishments denounced against 
them, because committed at sea. This is 
especially the case in regard to robbery on 
the sea, or piracy. 1 Kent [Comra.] 188. 
And yet we are to punish them in the same 
manner, and to the same extent when com- 
mitted on land. These consequences must all 
follow, If my brother judge be correct in his 
opinion. 

The act of 1790 was very unskilfully writ- 
ten. In some of its provisions, the words, if 
literally and strictly taken, go far beyond 
what could have been the Intention of the 
writer; and the act has In some respects 
copied too closely the act of 39 Geo. HI., 
without adverting to the difference In our 
constitutions. In but few of Its provisions 
can it be taken literally. Thus section 8 
provides for the punishment of all murders 
committed by foreigners within a foreign 
vessel, although upon the high seas; and so 
also of piracy. So It must also be In regard 
to piracy and murder committed on any riv- 
er, &c., for this would lead us to the punish- 
ment of murders committed on rivers in the 
heart of foreign countries by their own cit- 
izens or subjects, where it would be absurd 
to claim jurisdiction. The act must be con- 
strued with an eye to the jurisdiction of the 
United States and the subject-matter, and 
then the 8th section will be construed not to 
apply to any place where the United States 
have not jurisdiction, nor to a place where 
piracy, from its nature, cannot be committed, 
U, S. V. Palmer, 3 Wheat [16 U. S.] G31, G34. 

I have referred to and examined the con- 
stitution and laws of the United States to 
show that the places '•under the sole and ex- 
clusive Jurisdiction of the United States," 
mentioned In the constitution, the act of 
1790, and the acts of 1817 and 1824, were the 
same, and were places pm-chased by the 
United States, with the consent of the legis- 
latures of the states in which they might be, 
for forts, arsenals, magazines, docliyards. 
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and other needful braidings; and that the 
high seas, and rivers, harbors, basins, and 
bays, out of the jurisdiction of any particu- 
lar state, were not places within the meaning 
of those acts, within the sole and exclusive 
jurisdiction of the United States. 

I will now venture a step further. Judge 
Catron, in his opinion, says:— "In the case 
supposed of the commission of mm-der or 
robbery on the water in the Indian country, 
it would clearly be a capital felony commit- 
ted in a place and district of country under 
the sole and exclusive jm-isdlction of the 
• United States, and be punishable by the 8th 
section of the act of 1790.'* Now I deny 
that the Indian country, even technically, 
either land or water, is under the sole and 
exclusive jurisdiction of the United States. 
The United States have not, in any instance 
within my knowledge, exercised such sole 
and exclusive jmrisdlction. By the acts of 
1817 and 1834, above referred to, nothing of 
the kind is attempted. They both expressly 
except crimes committed by Indian on In- 
dian, and confine their operation to regulat- 
ing trade and intercourse, and preserving 
peace. A sole and exclusive jurisdiction 
would exclude aU Indian laws and regula- 
tions, punish crimes committed by Indian on 
Indian, and regulate and govern property 
and contracts and the civil and political rela- 
tions of the inhabitants, Indians and others, 
in that cotmtry. It would be wholly opposed 
to a self-government by any Indian tribe or 
nation. This self-government Is expressly 
recognized and secured by several treaties be- 
tween the United States and Indian tribes in 
the Indian country attached by the act of 
1834 to Arkansas or Missoiu*! District for 
certain purposes. This may be seen from the 
treaty with the Choctaws in 1830, and the 
treaty with the Creeks in 1832, and other 
Indian treaties. The United States could 
not, therefore, assume a sole and exclusive 
jurisdiction over the Indian country without 
violating their treaties, which treaties are the 
supreme law of the land. I conclude, there- 
fore, that the Indian country is neither in 
fact nor in law under the sole and exclusive 
jurisdiction of the United States. Indeed if 
congress considered the Indian country as 
being under the sole and exclusive jurisdic- 
tion of the United States, It was wholly un- 
necessary to extend to that coimtry the laws 
for the punishment of crimes committed in 
places under the sole and exclusive jiurisdic- 
tlon of the United States. 
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2. The marshal ia entitled to mileage actually 
travelled, in enabling him to make a return of 
nulla bona, 

JOHNSON, District Judge, holding the cir- 
cuit court. 

The COURT held (1) that the marshal can- 
not charge any commissions where a delivery 
bond is given and forfeited; and (2) that 
the marshal is entitled to mileage on a return 
of nulla bona for mileage actually travelled 
by him or his deputies, in enabling him to 
make that return. 
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[Hempst. 450.]^ 

Circuit Court, D, Arkansas. April, 1845. 

Costs— Maushal's Fees— Mileage. 
1. The marshal is not entitled to commis- 
sions on a forfeited delivery bond. 



*[Eeported by Samuel H. Hempstead, Esq.] 



Case Wo. 449. 

ANONYMOUS. 
[1 Hall. Law J. |D9; 5 Hughes, 32.] 
District Court, D. Maryland. 1808. 

Seamen— Articles of Shipment— Chakge of 
Voyage. ■ 

ri. The term "voyage" is a technical phrase, 
and always imports a definite commencement 
and end, and therefore the addition of the term 
"elsewhere" in shipping articles specifymg a 
voyage from Baltimore to Curacoa does not au- 
thorize a voyage to St. Domingo, since such 
term must be construed as subordmate to tne 
voyage specified, and only permits such a 
change of course as may be necessary to ac- 
complish the voyage designated m the articles 
of shipment.] 

[Cited in The Brutus, Case No. 2,060.] 

[2. Cated in Magee v. The Moss, Case No. 
8,944, and Brown v. Jones, Id._ 2,017, to the 
point that the term "voyage is a technical 
phrase, and always imports a definite com- 
mencement and end, and that the term else- 
where" must be construed either as void for 
nncertwnty, or as subordinate to the principal 
voyage stated in the preceding words.] 

WINCHESTER, District Judge. In this 
case the libellant claims wages for services 
rendered in a voyage frojn Baltimore to St 
Domingo, and back, and alleges that the 
voyage which he stipulated to perform was 
from Baltimore to Curacoa and back, and 
not to St. Domingo where the vessel did go 
contrary not only to the articles, but the ex- 
press understandhig of the parties, and the 
declaration of the libellant, that he would not 
ship on a voyage for St Domingo. The arti- 
cles exhibited specify a voyage to Curacoa 
and elsewhere; and under the latitude of the 
last general words the respondent contends 
that he was authorized to go to St Domingo, 
without proceeding to Curacoa. Taking the 
fact alleged to be true, that the voyage In 
view and actually prosecuted, was from its 
commencement for St Domingo and not the 
port of Curacoa; the objection to pay the 
libellant's wages comes with a very ill grace 
from the respondent, who shows and rests 
on his own deception and breach of faith as 
the foundation of his defense; and the 
court would reluctantly discover any rule 
of law so imperative as to compel the suste- 
nance of such a justification. 

The act for the government and regula- 
tion of mariners contemplates two species 
of contract between owners nnd seamen. 1. 
For a voyage or voyages. 2. For a term or 
terms of time. The latter is undoubtedly 
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the proper form of artldes where the des- 
tination of a vessel cannot be sppcifically 
known, and where the vessel Is employed 
ou what is called a trading: voya^o. (it* is in 
search of freight. The first, to wit, that In 
which the voyage or voyapres are specified, 
applies to designated ports, or particular 
kinds of voyages known and understood to 
be governed In their extent and duration. 
The term "voyage," like the term "voyage 
assured," la a technical phrase, and always 
imports a definite commencement and end. 
Nomen loci ubl navis oneratur et nomen 
loci quo navis tendIL The voyage from Bal- 
timore to Guracoa Is therefore a specified 
voyage, the labor and hazard of which Is 
known to all parties; and for that voyage 
the agi-eement is such as the statute re- 
quires. But the terms "and elsewhere" 
are added to this specification of voyage, 
and It is Insisted by the respondent's coun- 
sel, that under these words he was author- 
ized not only to Invert the order of voyage 
specified In the articles, but to go to any 
other port, as to St. Domingo. Tf this con- 
struction was sound, the provisions of the 
act of congress, which require a specifica- 
tion of the voyage, when the hiring of sea- 
men is not for a given time, become a dead 
letter ; because there would be no terminus 
ad quem, which is essentially necessary to 
the legal sense of the term "voyage." The 
terms "and elsewhere" must therefore be 
construed as subordinate to the voyage spec- 
ified, and can only authorize the pursuing 
such a course as may be necessary to ac- 
complish the principal voyage, or In other 
words, to import no more than the law 
would imply as Incidental to the main con- 
tract. All arguments which rested on the 
defendant's right to construe these articles 
as giving him the alternative of several 
ports, must fail of course. Indeed there Is 
nothing In the words of the contract which, 
Independently of the ground before taken, 
would warrant, by rales of law or grammat- 
ical construction, such an Interpretation. 
The term and Is properly conjunctive; and 
Is never construed to be disjunctive un- 
less when coupled with a manifest Intent 
apparent upon the writing Itself, that It was 
used In such sense and for such purposes by 
the parties. The only intent manifested up- 
on the face of the articles before the court, 
Is such as Is fairly to be understood by the 
words from Baltimore to Curacoa and else- 
where; and It would be doing very great 
violence to these words to Invert the order 
of ports; for if the respondent Is once ex- 
empt from the necessity of proceedhig to 
Curacoa, the specified voyage, there Is noth- 
ing which would restrain his entering up- 
on the most remote and perilous voyage the 
adventurous and enterprising spirit of com- 
merce could suggest I do not wish to be 
understood as giving any opinion, that it Is 
essential to the validity of seamen's articles, 
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that there should be an insertion of the 
name of every port to which a vessel may 
; proceed In the course of trade; but that 
i there must be some equivalent specification, 
: such as to a port or ports, island or islands 
: in the West Indies, or to the Mediterranean, 
: or the like. The legal termination of such 
■ a voyage is ascertained by the most solemn 
: decisions and able opinions. 

But for a moment let uis adopt the con- 
: struction of the respondent's counsel, and ad- 
' mlt the words "and elsewhere" to be under- 
: stood In the alternative, as wished by the 
respondent, and apply the same rule in favor 
. of the Ubellants. The clause in the articles 
I mns thus: "We the imdersigned have 
i shipped as mariners on board the schooner 

I f master, for a voyage from the port of 

; Baltimore to the port of Curacoa and else- 
: where, at the monthly wages, &c" Admit 
that the respondent was not bound to pro- 
ceed on the voyage to Curacoa by reason 
of the words and elsewhere, which shall 
he construed to give him an election to go 
: to St Domingo. The right then Is commen- 
: surate with the whole case, and considering 
. tlie word and In Its disjunctive cbaractej* 
i and Importing the same as or. It must be 
j construed throughout as a disjuncUve; and 
. the articles must then be read thus, for a 
i \oyase from Baltimore or elsewhere, to Cu- 
i racoa or elsewhere; tor the port of Balti- 
j more is not more positively described as the 
; port of departure, than Curacoa Is as a port 
: of destination. The term voyage is the an- 
I tecedent to which the disjunctive relates. 
It would then be open to the libollants to 
argue and prove that he did not mean to 
sail from Baltimore but another port as 
New York for instance, and not to -Curacoa 
but Cuba. This would be opening the door 
to all dangers and inconveniences so wise- 
ly guarded against by the act of congress, 
which requires an insertion of the voyage 
or voyages contemplated. And I would put 
it to the consideration of the respondent's 
counsel, whether, (supposing there was no 
rule of law binding in this case, and it rest- 
ed upon the sound discretion of the court, 
and considering the characters who usually 
foment and conduct disputes In favor of 
seamen, and the character of the witnesses 
frequently produced to establish their claims 
when resting wholly x)n parol evidence,) the 
Interest of merchante and ship-owners and 
public morals as well as private justice will 
not be more effectttally subserved, promoted 
and secured, by the rule I have taken, than 
the one for which he has argued. 

It was decided by my predecessor, that 
the words "and elsewhere," annexed to a 
specified voyage, did authorize the proceed- 
ing to one other port but still that the ports 
must be proceeded to in the order of their 
specification. I never was satisfied with the 
first part of that opinion, as I have often in- 
cidentally mentioned, but the point has nev- 
er been directly brought before me until in 
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this case. I have long combated with my 
impressions on this question; but on the full- 
est consideration, I do liold myself bound to 
declare, that the words "and elsewhere," 
used as they are in this case, cannot au- 
thorize a new voyage, unless such an intent 
is fairly deducible from some relative ex- 
liressiou, and that their true construction is 
subordinate to the principal voyage. It is 
due to the memory of Judge Paca, as well 
as myself, to state briefly the reasons of 
my opinion. It has been argued, that these 
articles are to receive such a construction as 
will comport with the usual course of the 
West India trade; which is stated to be, 
to seek the best market without regard to 
the particular ports specified. I do not know 
whether such be the usage, nor Is it material 
to inquire, for as appUed to the construc- 
tion of a written contract, and to control le- 
ffiil rights, it is at direct war with every 
principle of law and policy. The argument 
from the admission of evidence to explain 
the course of a voyage does not justify the 
Inference analogically drawn by the respond- 
ent's counsel. The duty of a captain is to 
proceed in the usual route of the voyage to 
his place of destination. There is a plain 
distinction between the voyage itself and the 
route of the voyage. The voyage is char- 
acterized by its termini. No evidence is ad- 
tnissible in any case to substitute other ter- 
mini: but of two routes, it is lawful to show 
*bat either is equally safe and common. Dis- 
tinguitur iter a viaggio. In the case before 
the court, the voyage, for which the seamen 
shipped, never had any commencement. 
The vessel sailed direct for St Domingo, and 
not for Curacoa. In 2 Bmerigon, 34, 35, the 
construction of these general and indefinite 
clauses is ably investigated, and unless I 
had found myself supported by very respect- 
able authority, the decision of Judge Paca 
would have been adhered to by me until re- 
versed by a superior court This respecta- 
ble author declares that these vague and In- 
determinate clauses are to be interpreted by 
the principal object spoken of, and in case 
of doubt are to be understood relatively to 
law and the usages of commerce. Thus an 
insurance for time, with permission to trade 
wherever the captain shall think fit, does 
not protect against a loss occasioned by 
snmggling. The assurers answer for no loss 
arising from the fault of the assured, al- 
though smuggUng in a foreign court is not 
considered a crime or legal fault These 
clauses, however general in their wording, 
nre always expounded according to good 
faith, and admit neither of fraud nor sur- 
prise; generaliter probandum est, ubicumque 
in bona flde judlcis confertur In arbltrium 
domini vel procuratoris ejus, conditio; pro 
boni viri arbitrio hoc habendum esse.^ 
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In the opinion of the court the words of 
the statute •'what port harbor or creek." 
were considered very express and equivalent 
to licensing for a voyage. If this determi- 
nation does not exactly run on all fours with 
the case to be decided, its principles are so 
nearly similar as to render an accurate dis- 
crimination very difficult if not impossible. 
The voyage or voyages for which seamen 
ship are required by the statute to be speci- 
fied in their articles. The term voyage im- 
ports navigation from one port to another, 
and perhaps, if not otherwise expressed, 
back again. In the plural it Imports, a com- 
mencing at more than one port, or in other 
words, at several specified places. The com- 
mencement and termination of a voyage or 
voyages are ascertained by the ports or 
harbors from and to which a vessel is des- 
tined. The terms, "to trade along the coast." 
or "to every port harbor or creek," Include 
aU the ports, harbors and creeks of a nation, 
in which a vessel is licensed for coasting 
trade. But it is not a compliance with a 
statute which enjoins that the particular 
ports shall be inserted. To require the in- 
sertion of the voyage, is neither more nor less 
than the Insertion of the ports or harbors 
from and to which the vessel navigates. 
Of consequence, the imqualified term "else- 
where," applied to a specified voyage, is not 
designatory of any port or place, nor Is it 
relative to any voyage In the legal sense of 
the term; it has no specific relation to any 
port or place whatever; and to apply it to 
all ports or places In the world would be 
as inconsistent with justice, as It would be 
unauthorized by law. This decision is not 
different from old determinations. The rules, 
which apply to a right to a private way at 
land, cannot materially vary from those 
whidi are applicable to a contract for 
service In a voyage at sea. A prescription 
for a way is not good if It does not say a 
quo termlno ad quem the way goes. Re- 
solved [Alban V. Brounsall,] Tel. 164, and 
this not indefinitely but certainly, [Crossing 
V. Scudamore,] 2 Lev. 10. As from A to a 
rectory, the terminus ad quem Is uncertain, 
for the rectory consists of glebe, tithe, par- 
sonage, etc. So, that he Is seised of B and 
has a way through the close of the plaintiff 
to the Thames, for he ought to say that he 
has a way from B through the close, etc., 
to the Thames. [Staple v. Heydon,] Mod. 
Cas. [6 Mod.3 3. 



»NOTE, [from original report in Hall's Law 
Journal.] A very important decision has taken 
place in England before the honorable chief 



justice. Baron Eyre, on the construction of ^e 
tenth section of the stat 24 Geo. III., c. 4(, 
(Gossley v. Barlow, 1 Anstr. 23,) reriilrttinjr 
the coasting trade, and licensing vessels, and 
providing that such license shall specify the 
tonnage, etc., of the vessel licensed, and for 
what port harbor or creek, she is about t« 
sail. A license was granted, "to be employtMl 
in the coasting trade," generally. In support 
of this license it was arjrued that it meant to 
include all the ports in England, which ja the 
same thing as if it specified every one; and it 
was agreed that such was the common form 
of licenses to coasters. 
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V 

If this case should still be considered doubt- 
ful, let the argument ab inconvenient! be ap- 
plied, and what will be the result? The 
construction I have adopted can never pro- 
duce inconvenience to the ship owner, since 
in almost every case he does order the route 
and destination of her voyage previous to 
her departure; and it is easy and just to 
make his agreement with the seamen con- 
form to such orders. If there is a discre- 
tionary authority confided to the captain to 
proceed to other ports, such authority will 
at least be limited by some bounds; and the 
articles should be drawn to meet such an 
alternative voyage, and to conform to the 
real object of the owner; and this object, 
so far as the rate and wages would be in- 
fluenced by it, ought to be communicated 
to the sailors; or if it Is not thought ex- 
pedient to do so, they should be hired for a 
term or terms of time, as authorized by the 
act of congress. While the ship-owners are 
thus fairly secured against inconvenience, no 
more than justice is secured to the seamen. 
Adopt a different rule, and they may unjustly 
be entrapped into voyages of greater length, 
more hazard, peril and labor, and of course 
for which they ought to receive greater 
wages and greater advance; and of which 
increased compensation they would be de- 
prived under such general words, too often 
improperly and most frequently thoughtlessly 
Introduced into their articles. 

The considerations of policy and the gen- 
eral rules of law, before stated, have great 
weight with me. Indeed I thiniz it more 
desirable, that the principles of mercantile 
law should be referred to general axioms, 
than to the imbending authority of particular 
decisions: and it is therefore my custom not 
to refer so much to cases or opinions, as to 
universal principles. But on this occasion I 
shall add the weight of some opinions from 
a soiurce to which we resort habitually for 
our judicial direction. It is stated by Parle 
(title "Deviation") "that it is necessary to 
Insert, In every policy of insurance, the place 
of the ship's departure and also of her desti- 
nation;" and in a preceding part of his work, 
(page 23, Ed. 17S7,) when referring to the 
same rule, he remarks, "this has always been 
held to be necessary in policies, at least for 
upwards of two hundred years; and must 
be so, on account of the evident uncertainty 
which would follow from a contrary practice, 
as the insurer would never know what the risk 
was he had undertaken to insure." MoUoy, 
6, 2, c 7, § 14, has laid down this doctrine, 
that if a ship be Insured from London to 

, (a blank being left by the lader of 

the goods to prevent her surprise by an ene- 
my,) if she happen to be cast away, though 
there be private instructions for her port, 
yet the insured must sit down with his loss, 
by reason of the uncertainty." "Such also," 
says Park, "is now the law and usage of 
merchants." These opinions and principles 
are supported by the determination in Lava- 
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bre V. Walter, 1 Doug. 284, in which the voy- 
age insured was described in these words, 
"at and from port rOrient to Pondicherry, 
Madras and China, and at and from thence 
back to the ship's port or ports of discharge 
in France, with liberty to touch, in the out- 
ward and 'homeward bound voyage, at the 
isles of France and Bourbon, and at all or 
any other ports or places whatsoever; and 
it shall be lawful for the said ship in this 
voyage to proceed and sail to, and touch and 
stay at any ports or places whatsoever, as 
well on this side as on the other side the 
Cape of Good Hope, without being deemed 
a deviation." The ship went to Pondicherry, 
whence she went to Bengal, back to Pondi- 
cherry and sailed thence for, and was cap- 
tured on her return to I'Orient. Both going 
and returning she either touched at, or lay 
off Madras, Masulipatam, Visigapatam and 
Yanon, and took in goods at all those places. 
This was held to be a deviation. This case 
is also very accurately reported in Emerigon, 
who remarks on the policy, "that however 
general the words of the policy were, they 
could not be construed more largely than 
the specified voyage, which was for Pondi- 
cherry, Madras and China," Tliese cases 
apply to the construction of the loose and 
indeterminate clauses of maritime contracts; 
and when fairly investigated will be found 
no more than a correct application of old 
and well established rules drawn from Roc- 
cus, Stympanus and Le Guidon le Mer to 
modem cases. But the case of Woolbridge 
V. Boydell, 1 Doug. 16, more immediately 
resembles the case now before the court in 
its facts and circumstances than any I have 
referred to. See Park, 2G0, S. C. 

NOTE, [from original report in Hall's Law 
Joumal.] The above decisTon is faithfully cop- 
ied from a MS. m the writinpr of its hishlv dis- 
tinguished author. As It was not prepared by 
him for the press, this explanation is due to 
his memory on the part of the editor. 
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ANONYMOUS. 

[6 Hunt, Mer. Mag. (1842.) 355.] 

District Court, W. D. Pennsylvania, 

VOLUKTAHT BaNKRDPTOT — AkbEST OF APPLICANT 

— ExEcuTioir POK Debt. 

^^'\l?}^^^W l>ankrupt, under the act of April 
19, 1841, (5 Stat. 440, c 9,) cannot be arrested 
on an execution for debt before his final exam- 
ination is passed.] 

mWIN, District Judge. By the English 
statutes of bankruptcy, the bankrupt Is free 
from arrest or Imprisonment by any creditor 
during the time allowed for examination, pro- 
vided h.e was not in custody at the time of the 
surrender, and, if arrested, Is entitled to 
be discharged; and the surrender, if volun- 
tary, protects him from all arrests till his 
linal examination Is passed. Our statute of 
bankruptcy does not expressly confer this 
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privilege on the bankrupt, but it was not 
necessary to be so conferred. The person 
and property of the bankrupt are, by the 
law. brought within the jurisdiction of th.e 
district court, and the court possesses an 
Inherent power in all cases of which it has 
jurisdiction, to cause its orders and decrees 
to be respected and obeyed, and to protect 
its suitors from arrest 
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ANONYMOUS." 
[31 Hunt, Mer. Mag. (1855,) 206.] 
Patents fob isvENTioKS—EKJorNiNO— Infringe- 
ment— Fba.od— Laches. 

A. invented something which he call^ "A-*8 
Patent Kitchener" hut he "ever took out a pat- 
ent for it: B. was his servant, and in t^at 
capacity learned to make the apparatus ^ch 
£ sold by the name of the inventor, a?, if made 
b? him. A. knew these facts four months before 
h?S steps to protect ^mself The court re- 
fused an injunotion because he had falsely de- 
scribed the invention as a patent, and tifa ai- 
lowedso long a time to elapse; and would only 
pSt him to retain the bill for six months with 
liberty to bring an action. 

[Note. Nowhere reported; opinion not now 
accessible.] 

Case No. 452. 

ANONYMOUS. 
(37 Hunt, Mer. Mag. 707,3 
District Court. D. Maine. March 2, 1837. 
Federal and State C!ouhts-Concurbekt Ju- 
risdiction. 
rWhere a ship is attached in a common-law 
suit in ? state court by a lien ^editor and is 
in possiion of the sheriff, the subsequent filing 
of a libel in rem for matenals fura^shed in 
building the ship does not work a confi^t of 
iurisdiction between the state ana teaerai 

St and the marshal .^^^^^J^^^tute !k 
turb such possession, but by the statute ot 
M<iine of August 10, 1848, c. 78, § o, nouce oy 
fhJmarshal trthe sherifE that he has a wanrant 
of arrest against such vessel operates as an aiy 
Jester attochment of the vessel, and ^e suite 
E the state and federal courts may be prose- 
SitS concurrently to final judgment.] 

[See note at end of case.] 

rin admiralty. This was a libel In rem 
for the purchase price of certain materials 
furnished for the construction of a ship, 
which was at the time of filing of Ubel in 
possession by the sherifC. by virtue of an 
attachment issued in a common law suit 
Heard on plea to the Jurisdiction. Over- 
ruled.] 
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WARE, District Judge. This was a Ubel 
in rem by a material man, for the price of 
material furnished for the building of a 
new ship, to enforce the lien given by a 
statute of the state. Before the filing of 
the libel, a suit had been commenced at 
common law by another lien creditor, on 
which the ship was attached, and was in 
possession of the sheriff. 



The right claimed by the Ubelant is not 
paramount to that of the attaching cred- 
itor, but concurrent with it The sheriff 
having the legal possession of the ship, has 
a right, and is bound to retain it, and tne 
marshal has no authority to disturb him In 
the possession. Both creditors are prose- 
cuting theh: rights at the same time, and 
each in a court having jurisdiction over 
the suit There is no conflict of jurisdic- 
tion in the case. Each creditor had a per- 
fect right to determine for himself in which 
jurisdiction he would seek b.is remedy. The 
difficulties supposed to arise, if in fact any 
exist, arise after the judgment and decree 
In enforcing them, and obtaining satisfac- 
tion. But if there were any difficulty in 
this respect as the law stood under the Re- 
vised Statutes [of Maine 1840, p. 558, c. 
125, § 35] that is removed by the statute of 
[Maine, August 10] 1848, c. [78. See note 
at end of case.] The fourth section of that 
act provides that if there are several ac- 
tions against the debtor of this privileged 
character, seeking to enforce a Uen against 
the vessel, no satisfaction shall be made of 
any of the judgments obtained until there 
is a judgment in aB, and that these shaU be 
paid concurrentiy, without any preference 
of one over the other on account of priority 
of the attachment. This is precisely what 
would have been done by a court of admi- 
ralty, under the law as it stood In the Be- 
vised Statutes, without the supplementary 
act oi 1848. All the creditors standing in 
the same rank of privilege would have 
been paid concurrentiy, and no preference 
would have been given to the creditor who 
first filed his libel, or commenced his suit 
at common law. 

The act of 1848 (section 2) directs that all 
attachments of the ship shall be made by 
the same officer; and the next section pro- 
vides that if he Is disqualified from serving 
any writ, that any other qualified officer 
may serve It, and by ^ving notice to tiie 
attaching officer who has the possession, 
the same right is acquired against the ves- 
sel as if the writ had been served by the 
first officer. This provision of the law ap- 
pUes precisely to the present case. The at- 
taching officer who had the possession of 
the Vessel was not qualified to serve the 
libel by an arrest of the vessel; and no- 
tice to the sheriff by the marshal, that he 
had a warrant of arrest against the vessel, 
would operate as an arrest or attachment 
of the vessel. There is, therefore, no con- 
flict of jurisdiction in the concurrent prose- 
cution of the two suits in the state court 
and the admkalty, nor does there arise any 
conflict of authority for the possession after 
judgment Is obtained in levying the execu- 
tions. By the direct operation of the law, 
the possession of the sheriff, so far as is 
necessary to the satisfaction of a decree 
imder the libel, becomes the possession of 
title marshal. He holds the vessel for tiie 
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satisfaction of the creditor who obtains his 
Judgment In the court 

The counsel for the respondent, In sup- 
port of his plea to the jurisdiction of the 
coiu-t, is perfectly correct in the position 
taken, that a court proceeding in rem can 
only maintain Its jurisdiction when it can 
reach and act directly on the thing. The 
object and end of the suit is to get satis- 
faction out of the res., and the judgment 
of the court is against the thing. Unless, 
therefore, the court can reach the thing. 
Its judgment would be enturely illusory. 
But In the present case, the process of the 
court has reached, the thing, or,, at least, 
may reach it effectually by simple notice 
to tlie sheriff to hold the ship to respond to 
any decree the Ubelant may obtain. This 
objection, therefore, fails; nor can I see 
any of the practical difficulties and dan- 
gers of a coUision of authorities, in carry- 
ing the law into exeaitlon, and giving to 
each party his remedy, that have been sug- 
gested by the counsel for the respondent. 
Plea to the jurisdiction overruled. 

[NOTE. Rev, St. Me. 1840, c. 125, § 35, pro- 
vides that material men and laborers shall have 
a lien for materials and services furnished in 
boildinff a ship until four days after the launch- 
ing thereof, and may secure the same by at- 
tachment, which shall have precedence of all 
oger attachments. The act of August 10, 
io*8, c. 78, 18 as follows: 

[ Section 1. When any action shall hereafter 
be commenced to enforce the lien of a creditor 
upon a vessel for labor performed, or materials 
turnished for or on account of such vessel, the 
officer making the first attachment in such case, 
shall give notice thereof by filing a return of 
such attachnient within twenty-four hours 
after making the same with the clerk of the 
town where such vessel shall be, and leaving 
a copy thereof with any one of the owners or 
"^ /.^^ ,"^?8ter workmen upon such vessel: 
and It shall not be necessary at any time before 
me launchmg of a vessel, to place a keeper on 
board of the same for the purpose of preserving 
the attartiment made to secure any such lien. 

L fc>ec. 2. In all actions brought to enforce any 
such hen, as is mentioned in the preceding sec- 
tion, the service shall be made by a sheriff, 
deputy sheriff, or a coroner, and all subsequent 
attachments upon such vessel to secure a lien 
as aforesaad. made before the expiration of the 
time within which the first attaching creditor 
might have enforced his lien, shall be made by 

""P-.u ^"^S ^■h° ?^^® ^^^ fi^t attachment. 

I Jsec. 6. If the officer who made the first at- 
tachment as aforesaid shall be disqualified from 
serving the writ in any such subsequent action, 
any other qualified officer may serve such subse- 
quent wnt, and shall attach the vessel by giv- 
ing notice thereof to the first attaching officer, 
and the claimant, in such case, shall have his 
judgment satisfied out of the proceeds in the 
hands of the first attaching officer, in like man- 
ner and proportion with the otner creditors. 

[ Sec. 4, No satisfaction shall be made upon 
any execution that may issue in any of the ac- 
tions aforesaid, until after final judgment has 
been entered in all of such actions; and said 
attachment shall be preserved until the expira- 
tion of thirty days after such final judgment; 
and the officer holding the executions issued 
upon such judgments for service, shall after 
final judgment in all of said actions, divide and 
pay over the proceeds in his hands arising from 
such attachment to the several judgment cred- 
itors aforesaid, in proportion to the amounts of 
iFED.OAS. — 64 
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the judgments recovered by them respectively, 
and not otherwise. 

["Sec. 5. All acts and parts of acts incon- 
sistent with the provisions of this act, are here- 
by repealed." 

[The question of the conflicting jurisdiction 
of federal courts in cases similar to the prin- 
cipal case has been frequently before the fed- 
eral courts. In Certain Logs of Mahogany, 
Case No. 2,559, (decided in 1827,) a replevin 
suit had been begun in a Massachusetts stat<> 
court before the filing of the libel in the federal 
court, and from a decree in favor of the libelant 
an appeal was taken. Story, circuit justice, in 
rendering an opinion affirming the decree, held 
that the pendency of the replevin suit was no 
defense against the libel, for the two suits were 
not on the same cause of action, nor between 
the same parties, nor of the same nature; for 
replevin, though in form in rem, acts in per- 
sonam as to the judgment In this case the 
defense was lis pendens, and there seems to 
have been no objection made to the jurisdiction 
on the ground that the res was beyond the 
reach of the federal process while in the custodv 
of the sheriff. When a vessel is in the hand's 
of a sheriff under process from a state court, 
it is beyond the jurisdiction of a federal court 
sitting in admiralty, and this on the ground that 
the proceedings in admiralty are in rem, and 
those in state court in the nature of proceedings 
in rem, (the case arose in New York,) and there- 
fore the right to maintain the jurisdiction must 
attach to that tribunal which first exercises it 
by taking possession of the res. The Robert 
Fulton, Case No. 11.890. This case was de- 
cided by Thompson, circuit justice, in 1826, and 
although its doctrine was questioned by Wells, 
district judge, in the case of Ashbrook v. The- 
Golden Gate, Id. 574, it was cited with approval 
by Curtis, circuit justice, in The Oliver Jordan, 
Id. 10,503, (decided in 1855,) which was an ap- 
peal from the district court for the district of 
Maine, the circumstances being very similar to: 
those of the principal case. The sheriff of Cum- 
berland county had attached the Oliver Jordan, 
and thereafter a libel for materials under the 
Maine lien law was filed, and a warrant of ar- 
rest issued from the United States district 
court in admiralty. Objection to the jurisdiiv 
tion was overruled by the district court, but on 
appeal it was held that, since the vessel was 
rightfully in the custody of the state court, the 
marshal could not lawfully execute the warrant 
of arrest, and this because the only mode of 
preventing a conflict of jurisdiction is "to con- 
sider persons and property which are in the 
custody of the law of a state to be withdrawn 
from the process of the courts of the United 
States," and vice versa, except where congress 
has specially provided for an exercise of the 
supremacy of the United States laws. An 
early decision by Ware, district judge, had as- 
serted that this rule did not apply when one- 
claim is privileged over another, and that an at- 
tachment under process of a state court created' 
a lien subject to the prior incumbrance of a 
seaman's claim for wages, though the libel was- 
filed after the attachment was made. Poland 
V. The Spartan, Case No. 11,246. 

[The principle that, when the state and fed- 
eral jurisdictions are concurrent, the court 
which first takes possession of the res has ex- 
clusive jurisdiction thereof until such possession 
is relinquished, was recognized by the supreme 
court in Hagan v. Lucas, 10 Pet. (35 IJ. S.> 
400. In that case slaves had been levied on by 
a sheriff, but given up on defendant's bond, con- 
ditioned to return the property if judgment went 
against him. The trial court held that under 
the Alabama law the lien continues after such 
a bond is given during the pendency of the suit, 
and the question whether the suit was pending 
or not was submitted to the jur>-. Mr. Justice 
McLean, in affirming the judgment, said: "Had 
the property remained in the possession of the 
sheriff under the first levy, it is clear the mar- 
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shal could not have taken it in execution. The 
first levy, whether it were made under federal 
or state'authoiity, withdraws the property from 
the reach of the process of the other. ^^"8 
was followed in Pulliam v. Oshome, 17 How. 
(58 U. S.) 471, in which the property (slaves) 
had been sold by the sheriff, and then seized by 
the marshal. The court said: "In Alabama the 
bona fide purchaser at a judicial sale made to 
enforce a statutory lien takes the_ property dis- 
oharired of liens of the same description, wheth- 
er the subiect of the sale be land or i>ersonal 
property. The propriety of this rale is fully 
vindicated by the statement in Hagan v. 
Lucas," supra. In a case arising in Mississippi 
the court reached an opposite conclusion, Dut 
only bec4iuse by the law of that state a release 
of the property on the defendant's bond operates 
to suspend the lien, and a levy by the marshal 
on property so released YA^ therefore lawfuL 
Brown V. Clarke, 4 How. (45 U. S.) 4. In Peck 
V. jlJnis. 7 How. (48 t. S.) 612 a creditor 
made an attachment under process from a JNew 
Hampshire state court, and in bankruptcy pro- 
ceedings thereafter begun in a federal court it 
was decreed that the attachment was not a hen, 
and the sherifE was ordered to deliver the 
property to the assignee. This decree was 
pleaded by way of estoppel m the state court, 
but the objection was overruled, and judgiiient 
given for plaintiff, which was affirmed by 
Vhe state supreme ccwrt and by the Umted 
States supreme court, on the ground tnat 
neither state nor United States courts can take 
property from the custody of the other. 

[An important case on this subject arose in 
Pennsylvania. A sheriff seized a vessel under 
ix foreign attachment in a state court, and 
thereafter the marshal seized her under a<^ 
miralty process, although he found the shenff 
in possession. The ship was sold in the state 
court then sold in admiralty, then replevied by 
the purchaser under the former sale, ihere- 
upon the purchaser under the admiralty sale 
filed a libel to regain possession. A decree for 
libelant was reversed iu Taylor v. The Royal 
Saxon. Case No. 13,803, by Gner. circuit jus- 
ice, who held that the sheriff's possession was 
conclusive against the jurisdiction of the federal 
court, citing and distinguishing Certain Logs of 
Mahoganv, supra. In the replevin suit tne 
state court gave judgment for the purchaser at 
the sheriff's sale, and this was affirmed m iay- 
lor V. Carrvl, 24 Pa. St. (12 Harris,) 2G1, where 
it was held that the Pennsylvania foreign at- 
tachment procedure was in rem, ^ and among 
equal jurisdictions that is exclusive which is 
firet attached. The United States supreme 
court affirmed this decision on appeal. Id. -u 
How. {61 U. S.) 583; Mr. Chief Tustice Taney 
and Messrs. Justices Wayne, Grier. and Clifford 
dissenting. This case was followed in Freeman v. 
Howe. 24 How. (65 U. S.) 45(^. where it was 
held that property cannot be taken by a sheriff 
on a process of replevin out of a marshals 
hands, although the latter had made the levy 
on goods not named in his writ. ^ But tbe 
marshal would b? "able in trespass in a state 
court. Buck v. Colbath, 3 Wall. (70 U. S.) Ad4. 
The court, state or federal, which first gets ju- 
risdiction, holds it, to the exclusion of the other, 
in criminal as well as civil cases. Taylor v. 
TaiSS, 16 Wall. (83 U. S.) 366. This was a 
suit on a forfeited recognizance. 

[It seems that a United States court may ac- 
quire jurisdiction without a seizure by the mar- 
shal. In Coggeshail v. U. S.. 2 Wall. (G'J U. 
S,) 383, a revenue officer took possession of a 
slave ship which entered the port of Newport, 
and retained it until the marshal seized her. In 
the mean time a sheriff levietl an attachment, 
but it was held that the vessel was m the cus- 
tody and jurisdiction of the United States while 
in the hands of the revenue officer, and that the 
federal district court had jurisdiction. AVhere 
a defendant removes a cause from a state to a 
federal court, and the plaintiff files an amended 
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petition, the cause is beyond the jurisdiction of 
the state courts, and plaintiff cannot get from 
an appellate st.ate court a reversal of the order 
of remove. Home Life Ins. Co. v. Dunn, 19 
Wall. (86 U. S.) 214. After a lawful seizure 
of the res. it is constructively m the jurisdiction 
of the court until the determination of tne 
cause, although actually wrongfully removed 
to another district. The Rio Grande v. Otis, 
23 Wall. (90 U. S.) 458. 

[The principle of Taylor v. Carryl, supra, does 
not apply to libels in admiralty by the owner 
of a vessel claiming the benefit of the act of 
congress of 1851, limiting the liability of shi^ 
owners for cargo destroyed by fire, for theUmted 
States have exclusive jurisdiction under the act, 
(Mr. Justice Field and Mr. Justice Gray dis- 
senting.) But, in the absence.of .such stotutoY 
exclusive jurisdiction, the principle is applica- 
ble without distir.ction to seizures m admiral^ 
and by execution or attachment, Vii°7r o 
Heyman, 111 U. S. 176, 4 Sup. Ct 355.) . See 
Mr. Chief Justice Taney's dissenting opinion 
in Taylor v. Carryl, supra; also to property m 
the possession of one court for administration, 
(Tua V. Carriere. 117 U S. 201, 6 Sup. Ct. 56o.) 
And a seizure by a sheriff of property m the 
hands of a purchaser at a marshal s s^e is 
void where the process under which the seizure 
was made was begun while the property was in 
the custody of the federal court.] 
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ANONYMOUS. 

[13 Int. Rev. Rec. 78.] 

Circuit Court. S. D. New York. Dec 29, 1870. 

[The case reported without title in 13 Int. 
Rev. Rec. 78. is the same as In re Nicolas, 
Case No. 10, 256.] 

Case No. 464. 

ANONYMOUS. 

[14 Int. Rev. Rec. 103.] 

fThe case reported without title in 14 Int. 
rIv Itec lolriis the same as The Sunnyside. 
Case No. 13,622.] 

Case No. 455. 

ANONYMOUS. 

[16 Int. Rev. Rec (1872) 92.] 

District Court, S. D. New York. 

Customs Duties— Smuggling— Informer's Share. 

[A person who ^ves important information to 
revenue officers, and thereby prevents the smug- 
gling- of goods, is entitled to the. informer s 
share of the forfeiture, although the information 
was given while he was under arrest for sus- 
pected complicity in the smuggling.] 

[See note at end of case.] 

[At law. Suit by the United States against 
Beare, a member of the Importing firm of 
Smith & Beare, to recover the value of 
smuggled goods. Beare was also arrested 
criminally, but by a compromise aU pro- 
ceedings in both suits were stopped. Sisson 
and the agents of Col. Howe filed claims as 
informers, which were referred to a com- 
missioner. Heard on exceptions by Sisson 
to the commissioner's report Sustained.] 
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M. M, Budlong, for Sisson. 

Stanley & Brawn, for Colonel Howe. 

Before BLA.TOHFORD, District Judge. 

Tills Is a proceeding by rival claimants to 
recover the informer's share of moneys paid 
Into the United States court in settlement 
Df a suit under the customs laws. It appears 
that in March, 1871, the store of Smith & 
Beare, Importers at Nos. 88 and 90 Leonard 
street, was seized by Colonel Howe's special 
agents. The books and papers of the firm 
were examined, and goods of the value of 
$9,000 were seized and taken to the custom 
house. Colonel Howe's agents claimed to be 
the Informers, and filed a claim for the In- 
former's share in the value of the goods. 
In May, a Sir. Sisson was arrested by the 
special agents being suspected to have been 
concerned with Smith & Beare In the trans- 
actions. Sisson gave the agents certain in- 
formation, which he claimed was the cause 
of the recovery of the money, afterwards 
received on compromise. Suit was then 
brought against Beare for $100,000, the sup- 
posed value of the goods supposed to have 
been smuggled by the house. He was ar- 
rested and held to ball in the sum of 
$50,000, and was also arrested criminally 
and held to bail In $15,000. While the pro- 
ceedings were pending, Smith & Beare pro- 
posed settlement, and offered to pay $14,000 
if the government would stop all proceed- 
ings. The offer was accepted by the United 
States district attorney under the advice 
of the secretary of the treasury at Washing- 
ton, and the money was paid into court in 
November last Sisson then filed a claim as 
Informer, and petitioned to the court to be 
declared such, and entitled to the Informer's 
share, which was $3,500. Colonel Howe's 
agents also claimed It, and Judge Blatchford 
referred the case to Commissioner Osbbm to 
take testimony and report who was entitled 
to the Informer's share. The commissioner 
filed his report in April, reporting in favor 
of the special agents. Slsson's counsd filed 
exceptions to the commissioner's report, and 
the case came on for argument on the ex- 
ceptions. It was claimed by Colonel Howe*s 
counsel that, assuming Sisson's Information 
to have been Important, Sisson being under 
arrest when he gave the information, was 
thereby disqualified and could not be ad- 
Judged the informer. It was claimed by the 
other side that the only question under 
the statute was who gave the Information 
that led to the recovery and that if it was 
Sisson's that led to the payment of the 
money, he was entiUed to the informer's 
share, even if he was under arrest at the 
time, which was denied. After len^hy argu- 
ment. Judge Blatchford decided that the 
commissioner had erred on the law, and that 
Sisson was entitled to share equally with 
Colonel Howe's agency. Mr. Stanley, Colonel 
Howe's counsel, then took out a writ of 
error to the United States circuit court, but 
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before argument it was amicably adjusted 
between Mr. Sisson and the special agents, 
and orders for the discontinuance of the 
appeal were filed In the United States cir- 
cuit court this week. 

[NOTE. O^e act to prevent and punish 
l^«5^^ J^^5?L 4^® revenue approved March 3, 
1863, §1,(12 Stat 739,) provides that "this act'* 
shall be construed only to modify, and not re- 
peal, the axit of March 1, 1823, (3 Stat 729, c. 
21.) Section 35 of the act of 1823 provides 
that all penalties and forfeitures incurred there- 
under shall be sued for, recovered, distributed, 
and accounted for in the manner prescribed bv 
Act March 2, 1799, (1 Stat. 627, c. 22.) Sec- 
tion 91 of the act of 1799 fl Stat 697) contains 
the followmg provision: "All fines, penalties, 
and forfeitures recovered by virtue of this act 
(and not otherwise appropriated) shall, after 
deducting alj proper costs and charges, be dis- 
posed of as follows: One moiety shall be for 
the use of the United States, and be paid into 
the treasury thereof, by the collector receiving 
the same; the other moiety shall be divided 
between, and paid in equal proportions to, the 
collector, and naval officer of the district and 
surveyor of the port wherein the same shall 
have been incurred, or to such of the said 
officers as there may be in the said district; and 
in districts where only one of the aforesaid 
officers shall have been established, the said 
moiety shall be given to such officer: provided, 
nevertheless, that in all cases where such pen- 
alties, fines and forfeitures, shall be recovered 
m pursuance of information given to such col- 
lector, by any person other than the naval officer 
or surveyor of the district, the one half of such 
moiety shall be given to such informer, and the 
remainder thereof shall be disposed of between 
the collector-naval officer, and surveyor or sur- 
veyors, in manner aforesaid."] 



Case Wo. 456. 

ANONYMOUS. 

[29 Leg. Int (1872,) 20.] 

District Court E. D. New York. 

Bankruptcy— Jurisdiction— CoNVEHsioji op Re- 
alty INTO PERSoxAi.Ty— Incumbkances. 

[Under the ffi:st section of the bankrupt act of 
March 2, 18G7, (14 Stat. 517, c. 176.) a bank- 
ruptcy court has jurisdiction to order a sale of 
real property of the bankrupt free from incum- 
brances, which are thereby transferred to the 
proceeds of the sale, but an application for such 
an order should be denied when it does not ap- 
pear who are the incumbrancers, and whether 
they have had notice of the application.] 

[See note at end of case.] 

[In bankruptcy. Application for an order 
to authorize the sale of the Brooklyn Hall 
and Market at Fulton street and Myrtle 
avenue. Denied.] 

BENEDICT, District Judge. I am of the 
opinion that under the first section of the 
bankrupt act [March 2, 1867; 14 Stat 517. 
c. 176] the bankrupt court acquhres jurisdic- 
tion to order a sale of incumbered property 
of the bankrupt free from the incumbrances, 
which incumbrances will be thereby trans- 
ferred to the proceeds of the sale. I am 
further of the opinion, that upon the facts, 
so far as they have been made to appear in 
support of this petition, It will be for the 
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Interest of the estate to seU tlie real estate 
referred to, subject to the first mortgage 
and free from all other liens or incum- 
brances. But I am of the opinion that no 
such order of sale can be properly made 
without previous notice to all persons claim- 
ing to have liens, incumbrances or interests 
in said property, and that the present appli- 
cation must be denied, inasmuch as it does 
not appear v?hat persons have liens, in- 
cumbrances, and interests in said property, 
nor that such persons have had notice of this 
application. Whether the relief in question 
can be granted on a petition in the bank- 
ruptcy court, or should be prayed for by a 
bill in equity, it Is not necessary now to 
decide. 

[NOTE. Act TMarch 2. 18G7, § 1, (14 Stat. 
617, c. 176.) provides: "The jurisdiction hereby 
conferred shall extend to all cases and contro- 
versies arising between the bankrupt and any 
creditor or creditors who shall claim any debt 
or demand under the bankruptcy; to the col- 
lection of all the assets of the bankrupt; to the 
ascertainment and liquidation of the hens and 
other specific claims thereon; to the adDUSt- 
meut of the various priorities and conflicting in- 
terests of all parties; and to the marshalmg 
and disposition of the different funds and as- 
sets, so as to secure the rights of all parties and 
due distribution of the assets among all the 
"reditors; and to all acts, matters, and things 
to be done under and in virtue of the bank- 
ruptcy, until the final distribution and settle- 
ment of the estate of the bankrupt, and the 
close of the proceedings in bankruptcy. Ihe 
said courts shall have full authority to compel 
obedience to all orders and decrees passed by 
*hem in bankruptcy, by process of contempt and 
other remedial process, to the same extent that 
the circuit courts now have in any suit pending 
therein in eq^uity."] 
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ANONYISIOUS. 
[1 N. B. B. 122; Bankr. Beg. Supp. 27.] 
District Court,* District of Columbia. 18G7. 
Bahkboptcy—Discuakgb — Publication of No- 
tice — Deposit — PBOcEnuitB — Apvances foe 
Fees. 

[1. If, at the time a bankrupt applies for his 
discharge, no creditors have proved their debts, 
and no assets have come to the hands of the 
assignee, notice to show cause why a discharge 
should not be granted must be by publication, 
in suCh number of newspapers and for such 
length of time as the court may direct.] 
[Cited in Be Bloss, Case No. 1,562.] 
[2. A balance of the deposit of §50 remaining 
in the hands of a register at the close of a case 
in bankruptcy is a part of the assets, and should 
be paid to the assignee, and not to the bank- 
rupt.] 
[Cited in Be Elmendorf, 9 Fed. 546; Be 
Bloss, Case No. 1,502.] 



*[The United States circuit court for the Dis- 
trict of Columbia was abolished by Act March 
3, 1863, and its jurisdiction conferred upon the 
supreme court of the district. The statute fur- 
ther provided that any one of the justices of 
such court "may hold a district court of the 
United States for the District of Columbia, in 
the same manner and with the same powers 
and jurisdiction possessed and exercised by 
other district courts of the United btates." 12 
Stat. 763, § 3.) 



[3. Where no creditors have proved their 
debts, and there are no assets, an assipiee 
should nevertheless be appointed, since creditors 
may appear and assets may be found.] 

[4. A judgment due a firm should be scheduled 
in the firm's name, without setting forth the 
names of its members; but if their names are 
set forth, the schedule is not thereby vitiated.] 

[5. Where notice of a meeting of creditors is 
addressed to a creditor by a wronp name, 
though there is not time to remedy the defect 
before the meeting, the creditor is not bound by 
the proceedings at such meeting.] 

[Cited in Be Archenbrown, Case No. 504] 

[C. Where the petitioner in bankruptcy nts 
no property except what he claims as exempt, 
and his creditors are all of one class, he is not 
required in making up his schedule to use the 
entire list of forms in bankrupt proceedings; he 
need use only such as are appropriate to and 
descriptive of the debts and property he is re- 
quired to list.] 

[7. Where a petitioner in bankruptcy has 
made advances as security for fees to the reg- 
ister, clerk, and marshal, he is not entitled to 
reimbursement therefor by the assignee out of 
the estate.] 

In bankruptcy. In divers cases before J, 
Sayles Brown, register in bankruptcy, Dis- 
trict of Columbia, the following questions 
arose, and having been certified to Judge 
Wylle, his opinion on each question is ap- 
pended. 

Of Notice to Show Cause Why Discharge 
Should not be Granted. 

If at the time the bankrupt applies for 
his discharge no creditors have proved their 
debts, and no assets have come to the hands 
of the assignee, is notice to show cause re- 
quired, and, if so, what notice? 

WYLIB, J. In such case, the only notice 
which can be given is that by publication, 
and such notice is, I think, requh:ed by the 
law. The length of time, and the numbor 
of newspapers for the publication, have not 
been prescribed in the act, but are to be fixed 
by the court, according to its discretion la 
each case. 

Disposition of Balance of Deposit of $50. 

If a balance of the deposit remains in the 
hands of the register at the dose of a case 
in bankruptcy, to whom shall he pay it? Is 
it the property of the assignee or of the 
bankrupt? 

WYLIE, J. It would be part of the assets, 
and should be paid to the assignee. 

Appointment of Assignee, No Debts Proved, 
and No Assets. 
When no creditors have proved their debts, 
and the* are no assets, should an assignee 
be appointed? 

WYLIE, J. I think an assignee should be 
appointed, nevertheless. There may be cred- 
itors who have not proved their debts, 3ud 
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the assignee miglit find assets which the peti- 
tioner may have overlooked. 

Judgment Debts Due Firms Need not be 
Scheduled to Individual Members of Said 
Firm. 

When a petitioner owes a judgment debt, 
contracted with a firm composed of several 
Individuals, should the debt be scheduled 
as due the firm under the name and style by 
which it is known, or should the individual 
names of the persons comprising the firm 
be set out as creditors; or should the in- 
dividual names comprising the firm be given, 
and then add,— Partners comprising the firm 
of A. B. & Co. Which of these forms are 
admissible, and which is the best practice? 

WYLIE, J. Either one of these forms 
would be good; but the first is the best, for 
tlie petitioner might be mistaken as to some 
of the members of a partnership, or might in 
fact be ignorant as to the membership of 
some of the partners. That is his risk, how- 
ever. It is safest merely to return the part- 
nership debt as due to the firm without nam- 
ing the individual partners. 

Service of New Notice in Cases of Defective 
Notice— Appearance of Creditor on De- 
fective Notice— Waiver. 

"When in issuing the warrant or In serving 
the notices for the first meeting of creditors 
a mistake has been made in the name of one 
or more of the creditors, so that he is not 
addressed by his true name, and there is 
not time after the discovery of such defect 
to send notice, may such failure of notice 
be cured, and If not cured, will it be ground 
for denying the bankrupt a discharge from 
the debt due such unnotified creditor? 

WYLIE, J. Every creditor must have no- 
tice served upon him in the manner pre- 
scribed by the act, otherwise he will not be 
bound by the proceedings. A notice not ad- 
dressed to a creditor by his name amounts 
to no notice. The only way in which to cure 
such error is by issuing and serving a new 
and correct notice, unless the creditor will 
voluntarily appear and waive the notice, 
which, of course, will bind him. 

Only Such Forms and Schedules as Are 
Requisite to Set Forth Assets and Liabili- 
ties Truly Need be Used. 

When a petitioner in bankruptcy has no 
property except what he claims as exempt, 
and his creditors are all tmder one class, — as 
for example, creditors whose claims are un- 
£ocurod,— is the debtor required, in making 
up schedules of his debts and estate, to use 
the entire list of forms In all cases laid down 
In the general orders and forms of proceed- 
ings in bankruptcy adopted by the supreme 
<:oart of the United States, or shall he use 



such only of said forms as are appropriate 
to, and descriptive of, the debts and prop- 
erty he is to list? 

WTLIE, J. The petitioner is requh-ed to 
use such only of the forms as are appropriate 
to and descriptive of the debts and property 
he Is required to list. It would be absurd to 
require him to file in addition thereto a large 
mass of forms, all of which are simply 
blanks. He should state, however, the rea- 
son why these were omitted. 

Payment of Fees by Voluntary Petitioner- 
Disbursement by Assignee. 

When a petitioner In bankruptcy, who has 
assets, has made advances as security for 
fees to the register, the clerk, and the mar- 
shal, is he to be reimbursed by the assignee 
out of the estate for these expenses? , 

WYLIE, J. He is not. The money he ad- 
vances is not his own, but should be returned 
as a part of petitioner's assets and handed 
over to the assignee. The assignee should 
be credited with the fees so paid, and not 
the petitioner. 



Case KTo. 468. 

ANONYMOUS. . 

[1 N. B. R. 216; Bankr. Reg. Supp. 46.] 

District Court, S. D. New York. 

BANKRppTcy— Warrant — Service— Election of 
Assignee. 

[1. The direction in a warrant in bankruptcy 
for service "either by mail or personally" does 
not confer discretionary power upon the mar- 
shal, who must serve all by mail unless the 
warrant directs him to serve personally cer- 
tain specified persons; but the register may 
strike from the warrant the words "either," 
"or personally."] 

[2. If but a single creditor proves his debt, 
and attends the first meeting of creditors, he 
is entitled to name the assignee.] 

In bankruptcy. The district court of the 
southern district of New York has decided 
upon an application made to it tmder the 
provision of section 6 of the act, that the 
words in the warrant (form No. 6) "either 
by mail or personally," do not confer upon 
the marshal any discretion as to the man- 
ner of service; but, on the other hand, it 
is the duty of the marshal to serve aU by 
mall, unless directed in the warrant to serve 
personally certain parties therein specified 
by name; and that it is competent for the 
registers, In their discretion, to strike out 
the word "either" and the words "or per- 
sonally" from the warrant. 

On the return of the warrant, at the first 
meeting of the creditors, let the creditors 
who wish to have a voice In choosing an 
assignee, appear a few minutes before the 
hour designated for the meeting, and make 
proof of their respective debts. The regis- 
ters are furnished with blanks for this pur- 
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pose, which conform in size and shape to 
the other papers, and which can readily be 
fiUed up and sworn to. It will be observed 
that it is the majority in number and 
amount, who, at or before the first meeting, 
prove their debts, that are entitled to choose 
their assignee. So that it would appear if 
but a single creditor attend such a meeting j 
and prove his debts, he Is entitled to name j 
the assignee- I 



Case No. 459. 

ANONYMOUS. 

[1 N. B. R. 216; Bankr. Reg. Supp. 46: 3 N. 
B. R. 128, (Quarto, 33.}] 

District Court, N. D. New York. July 24, 1867. 
Bankruptcy— Petition— Errob in Judge's 

Name. 

In a case of involuntary bankrupt<^, leave 
:was asked to present a petition addressed to 
"Hon. Nye K. Hale, District Judge." Held, 
that the name of the judge must be given cor- 
rectly, if at all; that it cannot be stricken out 
as surplusage; and consequently permission to 
file must be denied. 

[Note. No written opinion appears to have 
been filed in this case.] 



Case No. 460. 

ANONYMOtFS. 

H N. B. R. (1867,) 219, (Quarto, 1.)] 

District Court, S. D. New York. 

BaNKROITCV— DlSCIIARGE— CREDITORS' MEETINGS. 

[In bankruptcy. On the register's -certifl- 
cate requesting an answer to the following 
question;] 

"Suppose the 2d and 3d meetings of cred- 
itors have not been held, and no assets 
come into the hands of the assignee, and 
that after the expiration of three months 
from the date of adjudication, the bank- 
rupt applies for his discharge; need the no- 
tices make any mention of the 2d and 3d 
meetings of creditors, or need there be any 
such?" T. B. Gates, Register. 

BLATCHFORD, District Judge. If the 
bankrupt does not apply for his discharge 
within 3 months from the date of his be- 
ing adjudged a bankrupt, the notice need 
say nothing about the 2d or 3d meetings 
of creditors. These meetings will tben be 
left to be regulated by the provisions of 
sections 27 and 28 of the act, [Act March 
2, 1867; 14 Stat. 517, c. 176.] 



Case No. 461. 

ANONYMOUS. 

[2 N. B. R. 68, (Quarto, 21;) 1 N. B. R. (1867.) 
219. (Quarto, 2.)] 

District Court, S. D. New York. 

Bankrx;ptct— Proof op Debts— Discharge— 

Notice. 
[1. All proofs of debts are to be sent to the 
assignee, for him to register, as required by sec- 
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tion 22 of the bankrupt act, and thereafter re- 
turned to the register, and filed in the clerk s 
office with the other papers, under general order 
No. 7.] 

[2. If the bankrupt does not apply for his dis- 
charge within three months from tbe time of his 
being adjudged a bankrupt, the notice need say 
nothing about the second or third meetings ot 
creditors, which should be left to be regu- 
lated by sections 27 and 28 of the act.] 

lu bankruptcy. The foUowing questions 
were put by Register Gates: 

Section twenty-two, general dause one 
hundred and five, requires register to mail 
proof of claims to assignee. General clause 
one hundred and nine, next section: "The 
court shaU allow all debts duly proved, and 
shall cau«e a list thereof to be made and 
certified by one of the registers." What Is to 
be done with this list after it is "made and 
certified?" and If It is to be sent to the as- 
signee, need the proofs of claims also be 
sent to him? 

If proofs of claims and depositions are to 
be sent to assignee, what is he to do with 
them finally? Are they not to be annexed to 
and filed with other papers at end of case? 
and if so, how is register to get them? Some 
have notes and other evidence of debt at- 
tached, and unless the parties choose to have 
copies made, as provided for by the act. these 
go into the hands of the assignee, with proof 
of debts. I would like to know what the 
practice is in these respects. 



BLrATCHFOllD, District Judge. AU proofs 
of debt are, under section twenty-two, to be 
sent to the assignee for him to register 
them, as required by section twenty-two. 
The list to be made by the register, under sec- 
tions twenty-three and twenty-seven, is the 
list shown by forms thirty-two and thirty- 
three, and Is a list for a dividend. That list 
is to be given to the assignee. See Mem. at 
end of form No. 33. The list can be made 
from the register kept by the assignee, under 
section twenty-two. When the assignee has 
made his register he must return the proofs 
of debt to the register, and they must, un- 
der general order number seven, be filed in 
the clerk's office, with the other papers In 
the case. 

The registo* replied: Suppose the second 
and third meetings of creditors have not been 
held, and no assets come into the hands of 
the assignee, and that after the exph-ation of 
three months from the date of adjudication 
the bankrupt applies for his discharge. Need 
notice make any mention of second and third 
meetings of creditors, or need there be any 
such? 

To which the judge says: If the bankrupt 
does not apply for his discharge within three 
months from the time of his being adjudged 
a baukrupt, the notice need say nothing 
about the second or third meetings of cred- 
itors. Those meetings wiU be left to be reg- 
ulated by the provisions of sections twenty- 
seven and twenty-eight of the act 
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Case Wo. 462. 

ANONYMOUS. 

[2 N. B. R. (1869,) 141, (Quarto, 53.)1 

District Oourt, N. D. New York. 

Bankkcptcy — Schedule op Ckeditohs — Newbpa- 

PEKS. 

[In a bankrupt's schedule of creditors con- 
taining debts owing to newspapers, the names 
of the proprietors of the newspapers should 
be given, and not the names of the newspa- 
pers only.] 

In banltruptcy. Register Sprague, of the 
northern district of New York, stated that 
a petition has been presented to him for 
certification, and that the schedule of cred- 
itors contained the names of sundry newspa- 
pers to which the debtor was owing debts, 
but the names of the proprietors of the pa- 
pers were not given, and he was in doubt 
whether he ought to grant a certificate. 

HALL, District Judge, said he was of 
opinion that the names of the proprietors 
must be given in order to comply with the 
act; that the owners of the paper and not 
the paper were the creditors. 

It was also questioned whether a schedule 
which gave the residence of creditors In ab- 
breviations, as "Mich." for Michigan, "N. 
Y." for New York, could be certified. The 
judge remarked that he could not decide the 
points er parte, but intimated that general 
order number fourteen did not allow of ab- 
breviations or interlineations in the schedule. 



Case No. 463. 

ANONYMOUS. 

D. N. Y. Leg. Obs. 349;] 

District Court, N. D. New York. March, 

1843. 

Evidence — Pbeferexce — Practice. 

1. An answer sworn to by a bankrupt In 
a suit in chancery, may be used as evidence 
against him In bankruptcy. 

2. Where it appeared that the bankrupt had, 
prior to the passage of the act in contempla- 
tion of bankruptcy, and for the purpose of 
giving preferences to certain of his creditors, 
confessed several judgments to a large amount, 
upon which executions were issued forthwith, 
in virtue of which all his property was sold. 
J?fiW, that he was not entitled to a discharge 
and certificate without the assent of a ma- 
jority in interest of his creditors, who had 
not been preferred. 

3. It is not put upon the bankrupt to come 
prepared with such assent on the day to show 
cause. 

In bankruptcy. This being the day to 
show cause against granting a discharge to 
the bankrupt, objections were filed by sever- 
al creditors, ciiarglng him with having, on 
the 5th and 11th of January, 1841, In contem- 
plation of bankruptcy, and for the purpose 
of giving a preference to certain of his cred- 
itors, confessed several judgments to a large 
amount, whereon he permitted executions to 



be issued forthwith, in virtue of which all his 
property was sold. For the purpose of es- 
tablishing the truth of the objections, an ex- 
emplification of the sworn answer of the 
bankrupt to a bin lately brought against him 
In the state court of chancery, was offered in 
evidence, which answer it was insisted by 
the counsel for the objectors contained ad- 
missions fully demonstrating the truth of the 
objections and therefore rendered It unnec- 
essary to take a rule for the examination of 
witnesses. The sufficiency of the admission 
contained in the answer was not denied by 
the counsel for the bankrupt; provided the 
answer was admissible in evidence. 

Goodwin & Smith, for objectors. 
Myers, for bankrupt 

CONKLING, Dlsti-Ict Judge. The admis- 
sions of the bankrupt in the answer In chan- 
cery, are unquestionably evidence against 
him; and If, as seems to be tacitly conceded, 
they establish the truth of the objections, 
no discharge can now be granted. But the 
preferences imputed to the bankrupt having 
been given before the passage of the act, are 
only a qualified bar to a discharge, which 
may be removed by the assent of a majority 
in interest of those of his creditors who have 
not been preferred. No period is fixed by 
the act within which such assent must be 
obtained; but from the nature of the case 
there must be some reasonable limit to this 
period. It was suggested by one of the coun- 
sel for the objecting creditors, that the bank- 
rupt ought to be required to come prepared 
with the assent on the day to show cause. 
There Is nothing in the terms of the act de- 
manding so great strictness, and I am of 
opinion that such a construction would be 
unreasonable. The bankrupt ought to be 
allowed sufficient time after the decision 
against him on the objections, to ascertain 
the disposition of his creditors, and obtain 
the assent of such of them as are willing to 
give it The length of time actually neces- 
sary for this purpose in any particular case, 
would of course depend on the circumstances 
of the case; and the absence or remote resi- 
dence of creditors might require a consider- 
able period. The act being unfortunately 
silent on the subject, it would seem from the 
necessity of the case to rest altogether in the 
discretion of the coiu^. They might pre- 
scribe a period in each case with reference 
to the circumstances pertalnhig to It. But 
this would be inconvenient; and It would 
therefore, I t hi n k , be better to fix a period 
applicable to all cases; and for the reasons 
already stated, this ought to be of considera- 
ble length. It was suggested, also, that no 
discharge ought to be granted on the assent 
of creditors, without previous notice to the 
objecting creditors. This seems to be rea- 
sonable, in order to afford them an oppor- 
timity to contest the existence and amounts 
of the debts claimed by the assenting cred- 
itors. It will therefore be necessary to frame 
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additional rules to regulate the practice In 
this respect, and I shall accordingly direct 
my attention to the subject for that purpose. 



Case 'No. 464. 

ANONYMOUS. 

[3 N. T. Leg. Obs. (1845.) 155.] 

District Court, N. D. New York. 

Bankruptcy— DiscHAUGE and Cektificate— Jury 
Tkial— Right to Begix. 

On trial by jury to determine the right of 
a bankrupt to a discharge and certificate, the 
opposing creditor has the affirmative of me 
issue, and has consequently the right to be- 
gin. 

At the close of an argument, on a motion 
for a new trial by jury to determine the right 
of a bankrupt to a discharge, Mr. Myers 
stated to the comrt, that considerable doubt 
and some diversity of opinion and practice 
prevailed among the commissioners before 
whom trials of this nature had from time 
to time been ordered, upon the question, 
whether it was the right of the objecting 
creditor, or of the banlonipt, to begin; and 
he suggested that, as there were yet many 
trials to be had, an expression of the opin- 
ion of the court on this point, would be use- 
ful in relieving the commissioners from em- 
barrassment, and in producing uniformity in 
the practice. 

CONKLING, District Judge, said he had 
never entertained any doubt on the point, 
but had uniformly been of opinion that the 
opposing creditor was to be considered as 
holding the affirmative of the Issue, and 
ought to begin. The granting of a discharge 
was a matter of course, unless objections were 
affirmatively interposed and affirmatively 
sustained by evidence. In such a proceed- 
ing, the objector was the actor, and the bank- 
rupt stood on the defensive. 



Case ^o. 465. 

ANONYaiOUS. 

[4 N. Y. Leg. Obs. (18i6,) 98.1 

District Court, S. D. New York. 

Alien — Natukai.ization — Residence. 

1. To entitle an alien to be naturalized, [Un- 
der Act April 14, 1802, (2 Stat. 153, c. 28,)] 
it is not enotBgii that he should have been 
within the jurisdiction of the United States 
for more than five years; the act of Congress 
contemplates a territorial residence. 

2. Where, therefore, an alien deserted from 
a ship of war and enlisted on board an Ameri- 
<^n frigate in 1814, war then existing be- 
tween the two nations, and continued in the 
United States navy throughout the war and 
for several years subsequently, and had since 
that time followed the seas constantly,, some- 
times in the merchant, and at other times in 
the United States service, but had had no 
residence within any part of the United States, 
other than by such employment on board 
American vessels. BelG, that he had not been 



a resident, within the meamng of the act of 
congress, and was not entitled to be natural- 
ized. 

[In the matter of the application of an alien 
for a certificate of naturalization. Denied.] 

BETTS, District Judge. Application Is 
made by an alien to be naturalized upon 
these facts: The applicant deserted from 
a British ship of war, and enlisted on board 
an American frigate in 1814, war then ex- 
isting between the two nations. He con- 
tinued in the United States navy through 
the war and several years subsequently, and 
since that time has followed the seas con- 
stantly, sometimes in the merchant, and at 
other times in the United States service. 
He has had no residence within any part df 
the United States, other than by such em- 
ployment on board American vessels. In 
1832 he ffied his declaration of intention to 
become naturalized. The point for decisidn, 
applying these facts to the law, is whether 
such residence has been shown as is re- 
quired by the act of congress. When the 
applicant came within the jurisdiction of the 
United States in 1814, the laws in force 
made it necessary he should prove to the 
court a residence within the United States 
five years at least, and within the state 
where his application is made one year at 
least. In order to obtain his naturalization. 
Act April 11, 1802, § 1, art. 3, [Act AprU 14, 
1802; 2 Stat 153.] 

It is plain these provisions demand more 
than that the applicant should be within 
the jurisdiction of the United States, and 
look to a territorial residence. The policy 
of the naturalization laws is to amalgamate 
immigrants with the resident population. 
This is ascertained, not only from our legis- 
lative and political history, but is distinctly 
indicated upon the face of every enactment 
on the subject. The act of March 26, 1790, 
[1 Stat 103,] the first one on the subject 
passed under the federal constitution, re- 
quired a residence of at least two years with- 
in the limits, and under the jurisdiction of 
the United States; and that the jurisdiction 
referred to is territorial, and Inter fines, Is 
made manifest by the addition that the alien 
is to make his application to a court In 
some one state wherein he has resided for 
the term of one year at least. At that day 
there were many military posts and stations 
stiU occupied by the British forces, which 
could not, imtll surrender or conquest be 
regarded as under our actual jurisdiction, 
and It might be questioned whether the In- 
dian country in possession of the natives, 
but within the boundaries of the United 
States, might not be claimed as a place of 
residence, where a right to naturalization 
might be acquired, although not under the 
dominion of the laws of the United States. 
To mark, then, definitely, the policy upon 
which the privilege rests, that the foreigner 
should be intermingled and incorporated 
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■with citizens resident upon the soil of the 
United States, congress enacted that in ad- 
■dition to his coming within the limits of 
the country, the alien should place himself 
also under Its laws and authority. 

The act of January 29, 1792, (2 Stat 446,) 
■does not include the condition of Jurisdic- 
tion required in the subsequent act of 1802, 
and that condition is only afterwards en- 
Joined in relation to certain classes of resi- 
-dents. Acts March 22, 1816, [3 Stat SoS,] 
and May 26, 1828, [Act May 24, 1828; 4 
Stat 3100 

This applicant most clearly could not. un- 
■der the laws then in force, have obtained 
■a certificate of natm-alization, If he had 
talien the earliest measures for it, after 
abandoning his country, without having 
first acquired a residence within some state 
or territory of the United Stales. An om- 
ployment in the naval marine would not 
'be a residence within any state, nor would 
sailing in merchant vessels gain an inhab- 
itancy within this state, according to the 
local law of that period, or as it now pre- 
vails. Rev. Laws N. Y. April 8. 1813; 1 
Rev. St N. Y. p. 621, § 29. [See note at 
«nd of case.] 

The laws of the United States were es- 
sentially modified with, respect to the par- 
ticular of residence by the act of March 
3rd, 1813, the 12th section enacting, "that 
no person who shall arrive in the United 
States, from and after the time when t)iis 
act shall take effect, shall be admitted to 
become a citizen of the United States, who 
shall not, for the continued term of five 
years next preceding bis admission as afore- j 
said, have resided within the United States 
without being at any time during the said 
five years out of the territory of the United 
States." 4 Stat. 514. The act commenced 
operation with the determination of the 
last war, (Feb. ISlo.) but the facts agreed 
In this case, show that the applicant did 
not come within the territory of the Unit- 
-ed States until after that period. His be- 
ing on board a public vessel would not con- 
stitute a residence, which would afterwards 
go on, because, as has been already indi- 
■catod, under the act of 1802, the residence 
must have its commencement within the 
territory of the country. Probably after a 
<loniicile is acquired within the country, it 
might, under the act of 1802, be regarded* 
as continuing so as to satisfy at least four 
of the five years required, although the ap- 
plicant should be during that period en- 
gaged In the merchant or naval service, 
but the beginning must necessarily be his 
■coming within the country, with intent 
to render this his only abode and home. 
Tlicre was, accordingly, no arrival of the 
applicant within the United States accord- 
ing to the Intent of the act of 1813, until 
after that had gone into operation, and then 
In Its terms It Inhibits the grant of naturali- 
zation, when the applicant has been during 



any part of the five years out of the ter- 
ritory of the United States. This appUcant 
had been, almost without intermission, out 
of the territory of the United States, fol- 
lowing the seas as his sole occupation, and 
having no fixed home within this coimtry. 
The act of March 3rd, 1813, whilst it de- 
clares a great principle in excluding for- 
eigners from our national and merchant ma- 
rine, and in bestowing the employment up- 
on our citizens, must still be regarded as 
growing out of the relations notoriously ex- 
isting at the time between the United States 
and Great Britain on that subject The ag- 
gressions and outrages committed on board 
American vessels in searching for and im- 
pressing seamen, led to the declaration of 
war In 1812, and the remonsti-ances and re- 
criminations which had been the chief theme 
in the diplomacy of the two governments 
for years antecedent to the war, were un- 
questionably intended to be afterwards 
avoided hy the enforcement of the policy 
Indicated by this statute. This enactment 
might probably be proffered by the United 
States, as a basis of negotiation with, the 
English government, but although no con- 
cession of the controverted subjects was 
made by treaty on the part of Great Brit- 
ain, yet this particular section has bceu 
allowed to stand as a solemn assurance that 
the privileges of naturalization, under our 
laws, would hereafter be restricted accord- 
ing to its provisions. 

It is now,- therefore, a part of the natu- 
ralization laws, applicable to all others as 
well as seafaring men, who have emigi-ated 
to the United States since. 1815, and must 
supply the rule of decision In the case now 
submitted to the court. The application 
must be, therefore, denied. 

[NOTE. The provisions of 1 Rev. St N. Y. 
(1st Ed. 1829,) p. 021, § 29, are as follows: 
Every person of full age, who shall be a resi- 
dent and mhabitant of any town for one year 
and the members of his family who shall not 
have gained a separate settlement shall be 
deemed settled m such town." Here follow pro- 
visions for minors gaining a settlement. This 
section 13 a part of chapter 20, tit 1, "Of the 
Kehef and Support of Indigent Persons,"} 
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[1 Pac. Law. Rep. 173.] 

District Court, D, California. May 6, 1871. 

Involuntary BANKnupxcT— Fraud— Secretioit 
OF Go<)i>s. 

*.xP" The seller of certain goods, hearing of 
the probable insolvency of the purchaser, made 
an examination of the latter's stock, and found 
that a part of it had been secreted. The 
seller then induced the buyer to give up goods 
enough to satisfy the debt for which a re- 
ceipt m full was giyen. The greater part of 
the goods so taken had been obtained from 
another seller. Held, that the transaction was 
a fraud upon the bankruptcy act, and that the 
assignee subsequently appointed could recover 
from the seller the value of the goods so 
seized.] 
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r2. The secretion of the goods by the pur- 
chaser to prevent their being taken on at- 
tachment amounted to an act of bankruptcy.J 

In bankruptcy. 
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ANONYMOUS, 
[t Pa. Law J. 323: 1 Pa. Law J. R. 121.] 
Circuit Court, E. I>. Pennsylvania. Nov. 10, 



HOFFMAN. District Judge. A. purebased 
goods for business purposes of B. and also 
of C B., bearing of tbe probable inabiUty 
of aI to pay, sent an agent to demand pay- 
ment, which was done, and who saw the 
stock of goods was much reduced, where- 
upon he instituted search, and found some 
eight hundred dollars worth of goods se- 
creted, chiefly the goods bought of a There- 
upon he induced A. to give him sufficient of 
the goods to satisfy his debt to B. Subs^ 
quently, on petition of C, A. was adjudged 
a bankrupt. A. contends that he did not 
consent to B.. taking the goods, but It ap- 
pears that he did receive a receipt in fuU 
of B The goods left with A. were of little 
value and insufficient to meet the demands 
of C. and others. Held:— 

1 In surrendering his property, the bank- 
rupt Intended what was the Inevitable re- 
sult This is made more dear from the fact 
of his failure to apply for a month thereafter 
for a division of his property among his 

creditors. 

2 The assignee of the bankrupt now sues 
B to recover the value of such goods to the 
estate as were seized by B., and judgment 
In favor of the assignee must be entered. 

3 That the defendant B. obtained a pref- 
erence, and has procured a payment in full 
of his whole demand against the bankrupt, 
is indisputable. .^ * a 

4 It is urged that it Is not shown that A. 
was insolvent at the time of the transfer. 
Whether or not the total value of his stock 
of goods had been converted into money may 
be doubtful. But he was unable to pay his 
indebtedness as it accrued, which it Is said 
is the test of insolvency, under the bankrupt 
act. He had committed an act of bank- 
ruptcy by secreting his goods, to prevent 
their being taken on attachment. This the 
defendant well knew, and the knowledge 
of that fact induced him to adopt summary 
means resorted to by him to obtain a pay- 
ment of his debt The bankrupt declined 
to pay the debt when demanded, and suffered 
his business to be broken up and the greater 
part of his stock in trade to be carried away. 
"He has since been adjudged a hankrupt, 
and it is to be presumed that no assets suf- 
ficient to satisfy his other indebtedness have 
come into the hands of the assignee; for, 
otherwise, tills suit, which has been insti- 
tuted for the benefit of the other creditors, 
would not have been commenced." "Under 
these circumstances, I cannot but consider 
the fact of insolvency as clearly established, 
and it is equally clear that the creditor had 
reasonable cause to believe the debtor to be 
insolvent, and that the transaction whereby 
he sought to obtain a preference necessarily 
operated a fraud on the bankrupt act" 



1S42. 

VOLUNTABT BaXKRDPTCT — GeNEBAJ, ASSIGNMENT 

—Valid ITT. 
A general assignment without pref^ences 
is valid, under the bankrupt law; and this, 
though the assignor have filed a petition to be 
decreed a bankrupt, provided, that a decree 
of bankruptcy have not yet passed. 
' [Cited m Sullivan v. Hieskill, Case No. 
13,594.] 

In bankruptcy. Bveneman's Case, [Case 
No. 1,830,] having decided that a general 
assignment with preferences is an act of 
bankruptcy, and void under bankrupt law, 
the question was raised, hi several subse- 
quent cases, whether a general assignment 
without preferences is likewise void. It was 
admitted by those wno maintained the va- 
lidity of such assignments, that under the 
English decisions they were void; but it was 
asserted that these decisions had given dis- 
satisfaction both in Enghind and here; and 
that our courts being five to decide the ques- 
tion on principle, should not regard those 
decisions. It was a doctrine which had not 
proved satisfactory even at home. Eden 
spoke of It, as a doetrtoe **difficult to under- 
stand." Page 28. As one whose reasons, "are 
by no means satisfactory." Id. Lord Eldon 
had more than once expressed his disappro- 
bation of the doctrhie. [Ex parte Bourne,] 
16 Ves. 148; [Dutton v. Morrison,] 17 Ves. 
198. It got foot from a N. P. decision of 
Lord Mansfield, (Co. Bankr. Law. 100,) whose 
great name controlled subsequent judges 
against their own judgment. On principle. 
It was not easy to understand the doctrine. 
Such an assignment is good at common law, 
by the statutes of Ellz., and it is not declared 
by the bankrupt act to be void. Nor was 
such an assignment against the policy of the 
act. The policy of the act is, that creditors 
shaU be paid alike; and the act has no fur- 
ther policy. Now, a general assignment, 
without preferences, did exactiy this thing. 
It might not do it in the manner and through 
the same forms as the bankrupt law would 
do it; but the machinery of the act was no- 
part of its poUcy. The court had no right 
to extend the poUcy of the bankrupt act, 
beyond the point that the bankrupt act had, 
itself, delhied.^ Since the decision in Ben- 
nett's Case, [Case No. 1,309,] confirmed In 
Ex parte Dudley, [Id. 4,114,] It was argued 
that if a debtor had no power to make a 
general assignment, then the effect of the 
bankrupt law was to assist in giving prefer- 
ences. For as a voluntary petitioner in 
bankraptcy is bound to set forth in his pe- 
tjuon "an accurate Inventory of his prop- 
erty, &c- and the location and situation of 
each and every parcel and portion thereof.*' 



* See Shouse's Case, [Case No, 12,815.] 
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the effect was to indicate to a pressing cred- 
itor, the manner in whicli he is to satisfy 
Ms execution. 

On the other side, it was said that the 
question had heen. settl'id in England by a 
succession of her most able judges, indudiug 
Lord Hardwicke, De tirey, and ilanslleld. 
thiit there was nothing in the Eiiglish acts, 
essentially to distinguish them on tliis poinl 
from ours; that the reasoning of the ci^uri 
in Breneman's Case, [supra,] led to tlie doc* 
trlre of the English courts, and that that 
doctrine had been judicially afiirmed In this 
country. By Judge Concklln, in the western 
district of New York. See [Barton t. Tower, 
Case No. 1,085.] It was urged liltewise, that 
though an assignment of the sort in ques- 
tion, did, to a certain extent, do what a de- 
cree of bankruptcy would do, yet that those 
assignments being regulated entirely by state 
laws, the property of the debtor, and the 
rights of the creditor, would be subjected to 
a control quite collateral to this court, and 
which might endanger both, and be at vari- 
ance with the spirit of the bankrupt law. 
In Pennsylvania, to this day, the assignee was 
selected by the debtor, and until lately (14th 
April, 1828) gave no security for the per- 
formance of his duty. The federal legisla- 
ture had provided for the whole subject of 
insolvent debtors; and it was not wise to 
allow other jurisdictions to Interfere with 
what had been provided for by congress. 
The question was adjourned Into the cir- 
cuit court in the following form: "First- 
Is an assignment of all n debtor's property 
made since the passage of the bankrupt 'aw, 
for the equal benefit of all his creditors, 
void as against the assignee under the bank- 
rupt law, so that the latter may recover the 
property. Second— Can a petitioner for the 
benefit of the banlcrupt law make a volun- 
tary assignment of all his property for the 
equal benefit of his creditors, after filing his 
petition and before decree?" 

BALDWIN, Circuit Justice. Neither of 
these assignments is an act of bankruptcy 
as defined In the first section of the bank- 
rupt act There can be no pretence of their 
being fraudulent upon creditors, or a^fraud 
on the policy of that act, inasmuch as the 
debtor volimtarlly does the very thing, which 
it is the policy of the law to enforce— aii 
equal distribution among all his creditors, of 
all his property, real and personal, without 
preference. The second section provides, 
"That all future payments, securities, con- 
veyances, or transfers of property, or agree- 
ments made or g^ven by any banlanipt in 
contemplation of bankruptcy, and for the 
purpose of giving any creditor, endorser, 
surety, or other person any preference or 
priority over the general creditors of such 
bankrupt, and all other payments, securities, 
conveyances, or transfers of property, or 
agreements made or given by such bank- 
rupt, in contemplation of bankruptcy, to any 



person or persons whatever, not being a 
bona fide creditor or purchaser for a valu- 
able consideration, without notice, shaU be 
deemed utterly void, and a fraud upon this 
act; and the assignee under the bankruptcy 
shall be entitled to claim, sue for, recover, 
and receive the same as part of the assets 
of the banliruptcy; and the person making 
such unlawful preferences and payments, 
shall receive no discharge under tie pro- 
visions of this act: provided, That all deal- 
ings and transactions by and with any bank- 
rupt, bona fide made and entered into more 
than two months l}efore the petition filed 
against him, or by 'him, shall not be invali- 
dated or affected by this act: provided. That 
the other party to any such dealings or 
transactions had no notice of a prior act of 
bankruptcy, or of the intention of the bank- 
rupt to take the benefit of this act. And In 
case it shall be made to appear to the court, 
in the course of the proceedings in bank- 
ruptcy, that the bankrupt, his application 
being voluntary, has, sub^jquent to the first 
day of January last or at any other time in 
contemplation of the passage of a bankrupt 
law, by assignment or otherwise, given or 
secured any preference to one creditor over 
another, he shall not receive a discharge un- 
less the same be assented to by a majority 
in interest of those of his creditors who 
have not been so preferred." A careful an- 
alysis of this section is necessary to its 
proper understanding in all its parts and 
their bearing on each other. Its first pro- 
vision is "that all future payments," &c., 
made "by any bankrupt In contemplation of 
bankmptcy, and for the purpose of giving 
any person any preference over his general 
creditors." The second Is "and all other 
payments," &c., "made in contemplation of 
bankruptcy, to any person not being a bona 
fide creditor, or purchaser for a valuable con- 
sideration without notice, shall be deemed 
utterly void and a fraud upon this act, and 
the assignee shall be entitled," &c. Two 
classes of cases are contemplated: both are 
put on the same footing, the first Is a pay* 
ment, &c., made after the passage of the 
act, which must have two ingredients. 1. It 
must be made "in contemplation* of bank- 
ruptcy," &C. 2. For the purpose of giving 
a \»preference over general creditors." If 
either Is wanting, the case is not within this 
provision. The second is, "all other pay- 
ments," &c., made at any time, "in con- 
templation of bankruptcy," to any person 
"not a bona fide creditor," without notice: 
here are likewise two ingredients necessary 
to bring a case within this class, the contem- 
plation of bankruptcy, and a payment &c., 
to a person not.a bona fide creditor, &c., or 
who has notice. This part of the law is 
silent as to the subject of notice, but the In- 
tention is apparent by referring to the first 
Ingredient, "made in contemplation of bank- 
ruptcy," as the subject of notice. Tiils 
means without notice of th« intention or de- 
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sign of the Taankrupt having a contemplation 
of bankruptcy. This is the more apparent 
from the language of the second proviso, 
where the subject of the notice is thus de- 
fined: "No notice of a prior act of bank- 
ruptcy, or of the intention of the bankrupt 
to take the benefit of this act." Thus re- 
ferred, the subject of the notice is perfectly 
appropriate to the respective provisions of 
this section. Should a question arise on the 
meaning of the words "all future payments," 
&c.— that is to say— whether this means from 
the passage of the act, or, the time when it 
takes effect, an answer is at hand. Laws 
speak from the time of their enactment, un- 
less there be some prescribed limitation to 
■control their effect If a rule of conduct is 
prescribed, as it operates by mere force of 
the law, no other time than the passage of 
the law, can be taken as intended. Laws 
may be retrospective likewise, as is illustrat- 
ed in the section under consideration. The 
expression, "all future payments," refers to 
those made after the 19th August, 1841, as 
clearly as if that day had been inserted; 
and there being nothing in any other part 
of the law, by which its operation In this 
respect Is controlled, the law operates from 

that day. 

The next clause is retrospective, providing 
that any assignment made after the 1st Jan- 
nary, 1841, giving a preference to one credit- 
or over another shall prevent a discbarge, 
tmless there be obtained the assent of a 
majority in interest of the non preferred 
creditors. These clauses manifest the inten- 
tion of the legislature. The first annuls the 
prohibited payments, &c., made after Au- 
gust; the second does not invalidate the 
preference given after January, 1841, but 
imposes a condition on the bankrupt as a 
prerequisite to his discharge. These are the 
definite periods from which the respective 
provisions take effect on the act done by the 
bankrupt There is also a third clause, 
which must be taken in connection with the 
others,— "and all other payments," &c. which 
are indefinite as to time, operating alike on 
the prohibited acts, done before or after 
the passage of the law. So read, the whole 
section is harmonized. To so read it as to 
refer future payments, to any time other 
than the 19th August, would make it im- 
possible to find out the meaning of "all other 
payments" in their reference to the time 
when the provision takes effect on the act 
done. The law clearly contemplates a differ- 
ence In point of time, between the commis- 
sion of the acts which are the Ingredients 
of the two distinct classes of cases which 
are declared to be frauds upon it If they 
are referred to the same time, the two class- 
es of cases become confounded into one, 
which will be incapable of definition with- 
out judicial legislation. For instance, if all 
future payments, and all other payments, 
are referred to the 1st February, 1842, there 
is no clue by which to separate the two 
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classes; the law must refer to that day In 
both clauses and make them read, all pay- 
ments made after the 1st February, 1842, 
leavhig the words all other payments wholly 
inoperative. Such a construction would be 
inadmissible for the reasons given in the 
case Ex parte Irwlne, [Case No. 7,086,1 and 
on general principles. This construction, or 
rather plain reading of the second section, Is 
not inconsistent with the seventeenth sec- 
tion, which declares, "that tliis act shall 
take effect from and after the 1st February 
next." This means that proceeulngs under 
the act may then commence and be carried 
on under and according to its provisions reg- 
ulating the forms and modes of action to 
Its dose: that was the period at which the 
jurisdiction of the district court arose and 
might be exercised. But the fixing a time 
at which the power of that court came into 
existence; at which there could be judicial 
action on the various provisions of the law, 
presenting rules for the judgment of the 
court; or merely delineating a course for Its 
proceedings. Is wholly distinct from fixing 
a time at which certain defined acts of the 
debtor should be deemed frauds upon the 
law, and which the court should be bound 
to adjudge void. Judicial action nnder the 
law could not begin till the appohited time; 
but when it begins, the law has prescribed 
definite rules by which to judge of the 
validity of antecedent acts bearing on the 
policy of the law. It cannot be supposed 
that no provision was intended to be made 
for those acts of the debtor, done between 
the passage of the act and the time when 
proceedings might begin under it, which 
would, contravene the whole object of the 
law, and defeat an equal, or any distribution 
of the debtor's property among his general 
creditors, by permitting preferences made In 
contemplation of bankruptcy, or assignments 
so made, to others than bona fide creditors 
without notice. Such an intention would be 
as Inconsistent with the general policy of 
the whole law, as repugnant to the definite 
provisions of the second section. On the 
contrary, the hitent of the law as ex- 
pressed in plain language, the provisions to 
prevent frauds upon it, are too manifest 
to admit of a doubt These considerations 
suffice to dispose of the first question pre- 
sented. An assignment made after the pas- 
sage of the bankrupt act is within the sec- 
ond section, if made in contemplation of 
bankruptcy, and for the purpose of giving 
any preference over the general creditors: 
It is void as a fraud upon the law; so if the 
assignee is not a bona fide cieditor, or pur- 
chaser without notice. But an assignment 
for the equal benefit of all creditors, Is not 
within the first clause as to all future pay- 
ments,— a preference being an Indispensable 
Ingredient to make it void; and if the as- 
signees fill the character of bona fide cred- 
itors or purchasers for valuable consideration 
without notice, a like ingredient is wanting 
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to constitute a case of fraud upon the law 
within the second clause, as to all other pay- 
ments, &c. It follows that such an assign- 
ment as stated in the first question being 
valid Independently of the bankrupt act, and 
not invalid;! ted by any of the provisions of 
the act, the assignee under that act can- 
not recover the property assigned. 

The second question adjourned to this 
court, relates to a voluntary assignment, of 
all the debtor's property, for the equal bene- 
fit of all his creditors, after filing his petition. 
The foregoing remarks will apply, to this 
case, unless the law give some effect to the 
filing of the petition on the property of the 
debtor, before he Is declared a bankrupt, by 
which he Is prohibited from making any 
valid disposition of it, after the filing the 
petition and before a decree of bankruptcy, 
—In other words, unless the decree relates 
to the filing the petition, so as to act on an 
assignment otherwise valid. In Ex parte 
Dudloy. [Case No. 4,114,] this coui't ex- 
pressed itself fully on the effect of a decree 
on liens created after the filing the petition, 
and before the decree. In the reasons for 
the opinion then delivered, there will be 
found the grounds of the decision that the 
dea-ee had no effect by relation, on antecea- 
ent judgments, executions, and levies on 
the property of a bankrupt; the same course 
of reasoning and the reference to authority 
In that case, will apply to an assignment 
such as stated in this question, and we think 
with greater force on the language of the 
third section taken in connection with the 
first. 

By the first section It Is provided, "That 
all persons whatsoever," &c. "who shall by 
petition," »S:c. "apply to the proper court," 
&c. "for the benefit of this act, and therein 
declare themselves to be unable to meet their 
debts and engagements, shall be deemed 
bankrupts within tlie provisions of this act, 
and may be so declared accordingly by a 
decree of such court." This is the defini- 
tion of a voluntary bankrupt. The following 
of an involimtary one: "All persons being 
merchants," &c "shall be liable to become 
bankrupts," &c. "and may upon the petition 
of one or more creditors," &c. "be so declared 
in the following cases, to wit," &c. These 
definitions must be carried into the third sec- 
tion, to explain the true meaning of its pro- 
visions, which are, "That all the property 
and rights of property, of every name and 
nature, and whether real, personal or mixed, 
of every bankrapt, except as is hereinafter 
provided, who shall by a decree of the proper 
court be declared to be a bankrupt within 
tills act, shall, by mere operation of law. 
Ipso facto, from the time of such decree, 
be deemed to be divested out of such bank- 
rupt, without any other act, assignment, or 
other conveyance whatsoever; and the same 
shall be vested, by force of the same decree, 
In such assignee as from time to time shall 
be appointed by the proper court for this 



purpose; which power of appointment and 
removal such court may exercise at its dis- 
cretion, toties quoties; and the assignee so 
appointed shall be vested with all the rights, 
titles, powers, and authorities to sell, man- 
age, and dispose of the same, and to sue for 
and defend the same, subject to the order 
and direction of such court, as fuUy, to all 
intents and purposes, as the same were vest- 
ed In, or might be exercised by, such bank- 
rupt before or at the time of his bankruptcy 
declared as aforesaid; and all suits in law or 
in equity then pending, in which such bank- 
rupt is a party, may be prosecuted and de- 
fended by such assignee to their final con- 
clusion, in the same way and with the same 
effect, as they might have been by such bank- 
rupt" 

That the term bankrupt is used In a double 
sense In the first clause of the first section, 
is evident A petitioner for the benefit of 
the act is deemed to be a bankrupt williin 
Its purview, from the time of filing his pe- 
tition, and may be deWared so by a decree:— 
in the second clause, a merchant is liable to 
become a bankrupt on the petition of a cred- 
itor, and may be so declared accordingly in 
the cases specified; thus discriminating be- 
tween the pei-son who is decreed a bankrupt 
in the one case, or liable to become bankrupt 
in the other, and those who are actually de- 
clared so by a decree. Having drawn this 
distinction in the first section, it cannot be 
supposed that it was lost sight of In th& 
third, nor that In presa-ibing the time and 
the acts by which the property of the bank- 
rupt shoidd pass to the assignees, congress- 
intended to use the term bankrupt, as denot- 
ing one who was not declared so, but was 
merely deemed so, or liable to become so. 
Such supposition Is contrary not only to set- 
tled rules of interpreting law, but to the plain 
language of this section— "All the property 
and right of property," &c. of every bank- 
rupt "who shall by a decree of the proper 
court be declared a bankrupt within this 
act shall by mere operation of law, ipso facto 
from the time of such decree be deemed to 
be divested," &c.: not all the property of 
every person who is deemed to be, or lia- 
ble to become a bankrupt but of every one 
who Is so decreed to be. It Is only the de- 
creed bankrupt whose property passes from 
him to the assignee by the decree: It is the 
property which Is owned by him at that time, 
not what had been divested by legal process^ 
or a previous valid sale or assignment by 
which rights of property had become vested 
in others. The decree operates only on his 
property and rights of property. If thls- 
clause of the law stood alone, it would not 
admit of the construction, that the expres- 
sion, a person who was deemed, or liable to 
become a bankrupt meant the same thing as 
a banknipt who shall by a decree of the 
proper court, be declared to be a bankrupt: 
That potential, was actual, adjudged, bank- 
ruptcy; and If this clause could be so tor- 
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tured; If it were the only one in this sec- 
tion whicb bore on this subject, it would be 
In direct collision with the two following; 
"and the same (all property and rights of 
property) shall be vested by force of the 
same decree, in such assignee," &c. be "and 
the assignee so appointed," &c. "shall be 
vested with aU the rights," &c. "and to sue 
for and defend the same," &c. "as fully to 
aU intents and purposes, as the same were 
vested in, or might be exercised by such 
bankrupt, before or at the time of his bank- 
ruptcy declared as aforesaid." This clause 
points directly to the declared, and not the 
deemed or potenlial bankruptcy. It gives the 
assignee the same, and no other right or power, 
thin existed in the debtor up to the decree. 
If the bankrupt had no power over his prop- 
erty after his petition was filed, or a mer- 
chant, &c. after an act of bankruptcy, this 
language is senseless; and congress must be 
deemed incapable of expressing then: inten- 
tion in intelligible terms, and not to have un- 
derstood what they have said, in prescribing 
a rule of property. Had it been Intended 
that any other act than the decrees should 
directly or by retrospection operate from the 
filing of the petition, or the act of bankrupt- 
cy, it was most easy to have said so, as in 
the tenth section of the act of 1800, 1 Story's 
liaws, 736, but this law has deliberately 
pointed to the decree as the only operative 
act, and by necessary Implication from plain 
language declared, that it did not affect what 
was done before or at the time of the judicial 
declaration of bankruptcy. The property of 
the debtor passed from him to the assignee 
by the Judgment of the court, and not the 
acts of the bankrupt previously, or by mak- 
ing the judgment so operate by relation. 

The next clause is to the same efifect— "and 
all facts in law or in equity then pending. 
In which sudi bankrupt is a party, may be 
prosecuted, and defended by such assignee 
to their final conclusion, In the same way 
and with the same effect, as they might have 
been by such bankrupt." Suits then pending, 
means, at and before the decree: Such bauk- 
mpt, means one so declared by a decree. 
Now if the decree operates by relation to the 
petition, on property which the bankrupt 
then owned, but of which he was divested 
by operation of law or his own act, it must 
have the same relation to suits then depend- 
ing, and If the court may place in the hands 
of a receiver the property of a bankrupt be- 
fore a decree, they may likewise appoint a 
prochein ami to prosecute and a guardian 
to defend all suits to which the bankrupt was 
a party at the time of filing the petition, or 
the act of teailuniptcy. When it thus ap- 
pears that congress has in each of these 
clauses, so expressly declared the decree to 
be the act which divests the bankrupt of 
all his property and rights of property— vest- 
ed the same in the assignee precisely as It 
was in the debtor before and at the time of 
rendering the decree— and transferred to the 



assignee the management of all suits de- 
pending at that time, it seems impossible to 
give, by mere construction, the same effect 
to the filing the petition, or an act of bank- 
ruptcy, without the assumption by the court, 
of legislative power. A general view of the 
whole section, equally precludes all relation 
of the effect of the decree, to any antecedent 
act of either a petitioner for the benefit of 
the act, or a merchant, &c. who may be 
brought within It on the petition of a cred- 
itor. 

It cannot be denied,* that all the provisions 
of this section apply equally to cases of vol- 
untary and involuntary bankruptcies. In re- 
spect to the operation of the decree, and to 
the term bankrupt throughout, while the first 
section discriminates between a petitioner for 
the benefit of the act; dedaring that he shall 
be deemed a bankrupt, and the merchant, &c. 
who shall be liable to become a bankrupt, 
but is nowhere declared to be deemed or con- 
sidered as one, in any part of the law, before 
a decree. Now if the term bankrupt refers 
to the petition in the one case, and the act 
of bankruptcy In the other. It includes the 
merchant who was not so at the time, but 
in the very words of the law was only lia- 
ble to become a banlirupt, and could become 
one only by a decree; thus giving the same 
meaning to these two different phrases "shall 
be deemed bankrupt," and "shall be liable 
to become bankrupt," and making the third 
section declare a merchant to be by relation 
an actual bankrupt, when, by the first sec- 
tion he could not be declared one, unless 
he was brought within one of the defined 
cases. In our view of this whole section, it 
refers only to the bankrupt who is declared 
so by a decree; to his "bankruptcy declared 
as aforesaid," and to "every bankrupt alike," 
and to "such bankrupt," and such only as on 
their own, or the petition of a creditor, had 
been judicially determined to be such. 

When*an attempt Is made to engraft the 
doctrine of relation on the provisions of this 
section, it is unsupported by any one title in 
j the whole law, to Justify it. As a matter 
! of construction, it is a gratuitous assumption 
I of an intention of the legislature, as repug- 
nant to their words as to the general design 
of all the parts which constitute the system 
of bankruptcy which they have established. 
If the principles and rules by which statutes 
are expounded, will justify the insertion of 
a retrc^pectlve effect of a decree to any prior 
act. It may as well be applied to the passage 
of a bankrupt act, as a petition voluntarily 
filed under It, or an act committed which 
brings it to bear on a person against his will. 
The relation to an act of bankruptcy, was an 
express provision of the bankrupt act of 
1800, and was from the first, a part of the 
English system of bankruptcy; but this fur- 
nishes no good reason for our adopting, by 
mere judicial power, a principle for which 
there is no colour in the act of 1841, and 
which was embodied in the act of 1800, only 
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by the force of a legislative enactment, in 
language too plain for doubt, or even for ar- 
gument The reasons which induced the 
legislature to ingraft the doctrine of relation 
■on a system of involuntary bankruptcy, caj^ 
have no operation on the system of the pres- 
ent act, which introduces a new and anoma- 
lous feature, that of voluntary bankruptcy 
In which the debtor Is the actor. In the for- 
mer, the debtor was forced into the opera- 
tion of the law: in the latter he comes vol- 
untarily, at such time as he pleases; and 
as held by the learned judge of the first cir- 
cuit, and by this court, can withdraw his 
petition at any time before a decree. If then 
the district court should assume the power 
of placing the property of a petitioner into 
the hands of a receiver, and appoint a per- 
son to conduct the suits to which he is a 
party, a withdrawal of the petition would 
restore his property, and give him the man- 
agement of his suits; a consequence which 
would be unavoidable, thereby leaving the 
court nothing on ^vhich it could exercise any 
power, and enabling the petitioner to defeat 
what had been ordered, while there was a 
cjise for judicial action. It cannot be im- 
agined that such was the Intention of the leg- 
islature, or that It could have been their opin- 
ion, that the law would admit of such a con- 
struction, as to make a rule of property de- 
pendent on an act of a debtor which he 
could revoke and renew at his option. In de- 
nying the doctrine of relation, we run counter 
to no provision of the law. In adopting It, 
we should introduce a featm-e at war with its 
whole scope and policy, as well as repug- 
nant to its plain language. It Is therefore 
the opinion of the court that an assignment 
such as is stated In the second question is 
valid under the bankrupt act. The first ques- 
tion must consequently be answered In the 
negative, and the second in the affirmative. 



Case No, 467a. 

ANONXMOUS. 

[1 Pet. Adm. 247, note.]^ 

District Court, D. Pennsylvania. Jan., 1807. 

Shipping — Mate Becomikg Master — Liabilitt 
ON Contracts by Preuecessor. 

[A mate who, by the death of the master 
of a ship, becomes master for the rest of the 
voyage, is not responsible upon a contract for 
seamen's wages made by his predecessor in 
that office, and is a competent witness in a 
suit by such seamen against the owners.] 

[See Atkyns v. Burrows, Case No. 618.] 

[In admiralty. Libel for seamen's wages.] 
In a late case, In the district court, a ques- 
tion "<^as made as to the responsibility of a 
mate, who, by the death of a captain, be- 
came master, by succeeding to that berth on 
a voyage. One, under these circumstances, 
was offered as a witness, on the part of the 



^[Originally published as a note to Atkyns v. 
Burrows, Case No. 618.] 



owner, In a suit, by a mariner, against the 
ship and owner. It was said he was not 
answerable to the seamen for any wages; a 
liability for which, only attached by contract 
made with the late master; he was, there- 
fore, disinterested In any event. On the 
other side it was contended, that by opera- 
tion of law, the liability grew out of service, 
and not positive contract If it did not 
reach farther than to the late master's death, 
it was operative for all wages accrued since 
that event. 

BY THE COURT. I will not determine 
this point, so as to preclude further investi- 
gation, if it shall arise In a question dh:ectly. 
I will not refuse to admit the witness. If it 
Is pressed. But there is other testimony, 
perhaps sufficient I Incline strongly to the 
opinion of the counsel for the owner. The 
necessary, but casual successor to the late 
master. Is only accountable for his own 
transactions. Bills of lading signed by his 
predecessor, do not bind him, though he may 
be responsible for the goods, If on board. In 
their condition at the time he succeeds to the 
command. He must sue In the admiralty as 
mate; and his wages, as such only, are recov- 
erable here. [The Favourite,] 2 Rob. Adm. 
Gas. 196, (Philadelphia Ed.) [2 C. Rob. Adm. 
232.] His claim for services, as temporary 
master, either demanded as additional wa- 
ges, or as a quantum meruit must be agitat- 
ed elsewhere. 

Other testimony was produced, a compro- 
mise took place, and the point subsided. 



Case No. 468. 

ANONYMOUS. 

[Pet C. C. 457.]^ 

Circuit Court, D. Pennsylvania. Oct Term, 

1817. 

Aliens— Naturalization— Registration — Proof 
—Act April 14, 1803. 

1. Under the act of April 14th, 1802. [2 
Stat 154.] the registry of aliens required by 
the second sec1#on of the law, must have 
been made five years before the application 
for naturalization. 

2. The applicant must also prove the period 
of his residence in the United States, and also, 
the other matters required by the provisions 
of the section. 

3. Parol evidence of the arrival of an ap- 
plicant for naturalization, five years prior to 
the application, is insufficient 

Upon a motion to admit an application for 
natmralization, the court decided, that under 
the act of AprU 14th, 1802, [2 Stat 154,] 
the registry required by the second section 
must have been made five yeats antecedent 
to the application. Because, as the term of 
the arrival of the alien is not required to be 
set forth in the report and certificate, and 
yet it is declared to be evidence of that fact, 
it can only be so by referring to the date of 
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the report itself. Besides tliis, the party 
must exhibit common law proof of the length 
of his residence in the United States, as 
also of the other matters mentioned in the 
third condition of the first section. The ap- 
plicant otfered to prove, by parol evidence, 
that he arrived in the United States more 
than five years ago, but the court thought 
this insufficient 

Case Ko. 469, 

ANONYMOUS. 

[2 Pittsb. Ijeg. J.. Dec. 2, 1854, No. 33.] 

Circuit Court, . 

Qualifications op Jurors. 

In a criminal case now on trial in the United 
States circuit court Chief Justice Taney has 
decided the following to be the proper qualifica- 
tions for a juror to try the issue: "If the juror 
has formed an opinion that the prisoners are 
guilty, and entertains that opinion now without 
waiting to hear the testimony, then he is m- 
competent. But if from reading the newspa- 
pers or hearing reports, he has impressions on 
his mind unfavorable to the prisoners, but has 
no opinion or prejudice which will prevent him 
from doing impartial justice when he hears the 
testimony, then he is competent." 

[Note. Nowhere reported; opinion not now 
accessible.3 

Case No. 470. 

ANONYMOUS. 

[12 Pittsb. I^g. J- 220.] 

District Court, D. New York. Jan. 8, 1865. 

FOBFElTUKE — INDECENT PlOTUKE. 

[The importation of articles of merchandise 
incased in boxes embellished with pictures and 
fancy drawings "too indelicate for family use, 
and of an indecent character, tending to the 
corruption of the public morals, come within 
the prohibition of the statute ordering the for- 
feiture of indecent and obscene articles.J 

[Proceedings by United States against 
Araar Young, Bros. & Co. for the condem- 
nation of certain articles of merchandise en- 
closed in boxes embellished with prints and 
pictures of an indecent anij obscene char- 
acter. Verdict of condemnation.] 

Ethan Allen, Asst. U. S. Dist Atty., for the 
government. 

Webster «fe Craig, for claimants. 

An important issue was tried Janiiary 8th 
1865 before his honor, Judge Betts, in the 
United States district court, involving the 
right of merchants to import merchandise 
containing articles of an indecent character, 
which resulted in the forfeiture of the mer- 
chandise brought before the comrt. Messrs. 
Amar Young, Bros. & Co., of Philadelphia, 
imported from Liverpool In January last 
quantity of linen handkerchiefs and linen 
shirt fronts, valued at $10,000, which were 
contained in one hundred and sixty-five box- 
es, one dozen handkerchiefs in each box. Of 
these boxes about twelve were found to be 
embellished with pictures and fancy draw- 
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ings, much too common in our shop windows^ 
and known as "Susanna at the Bath," "Diana 
and her Nymphs," &c. &c. These goods were 
seized at tlie custom-house and brought into- 
court for condemnation. It appeared from 
t!ie evidence introduced for the defense that 
boxes, or cartoons, similar to those in ques- 
tion were imported and sold at this port by 
the first class mercantile firms as freely as 
were the linen handkerchiefs which they 
contained, which were usually of the best 
quality of linen goods Imported. The very 
merchants who confessed so readily to buy- 
ing and to selling these "fancy boxes," as 
they are styled, admitted that they were 
"rather Indelicate" for family use, but as the 
"fancy prints" helped the sale, they consid- 
ered themselves fully justified in dealing 
in them as they had for years. Mr. Ethan 
Allen, for the government, in-ged upon the 
jury that these articles were indecent, be- 
cause they were, in the language of some of 
the witnesses, "too indelicate for family use:" 
that if they ought not to go Into the family 
they ought not to be permitted to enter the 
community, which was happily an aggi'ega- 
tion of families; that these things were none 
the less indecent, because they had been for 
a long time freely imported, and by the best 
and most immaculate of our mercantile 
firms. Neither time, nor the exalted charac- 
ter of the devotee, coidd purify debauchery, 
nor make indecency resptnitable. If the im- 
portation of such articles had become so com- 
mon, that men of probity and high social 
position openly advocated the traffic, this 
fact of itself was an argument why the sa- 
lacious, lewd current, which was setting to- 
wards our shores from Europt, and increas- 
ing in volume, should be stopped forthwith 
and forever. 

The court charged, that If the jury found 
that the articles in question were indecent, 
so as to corrupt public morals, they were 
boimd to condemn them; but if they found 
that the pictures were only of a coarse or 
vulgar nature, but insignificant In themselves 
and harmless, however reprehensible it might 
be to deal in them, still in this view they 
were not within the meaning of the statute 
that ordered the forfeiture of indecent and 
obscene articles. The jury were out about 
half an hour, when they returned a verdict 
for the government. 



Case No. 471. 

ANONYMOUS. 

[15 Pittsb. Leg. J. 81: 1 N. B. R. 215; Bankr. 
Reg. Supp. 46; 3 N. B. R. (Quarto,) 15.] 

District Court, N. D. New York. July 23,*1867. 

Petitions ake not Allowed to be Filed 
■Where the Writing is Illegible. 

In bankruptcy. 

HALL, District Judge, has refused to al- 
low a petition to be filed on account of the 
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Illegible manner in wlilch it was written. 
Tlie names of the petitioner and his attor- 
ney are suppressed for obvious reasons. The 
judge said:— The cleric is directed not to 
file the foregoing petition, schedule and in- 
ventory, or any other so illegible. Looking 
to the petition alone, without some knowl- 
edge or information other than that to be 
derived from the marks intended for let- 
ters, no one can certainly determine the 
name of petitioner, or of the town or coun- 
ty of his residence, or the name of his attor- 
neys; and the names and residences of many 
of the creditors are so illegibly written that, 
from the schedules themselves, no register 
could, without further knowledge or informa- 
tion, determine with anything like reasona- 
ble certainty, the name or address to be 
Inserted in the warrant directing the notices 
to such creditors to be served by mail. In 
addition to these defects, a considerable pro- 
portion of the words really intended by the 
scrawls which disfigured the schedule and 
inventory, can be guessed at but not read. 
The 14th of the general orders promulgated 
by the justices of the supreme court of the 
United States requires that "all petitions and 
schedules filed therewith shall be printed' or 
written plainly and without abbreviation or 
Interlineation, except when such abbrevia- 
tion or interlineation may be for the purpose 
of reference; and the utmost liberality that 
the district court can exercise, under such 
order, will fall far short of excusing the nu- 
merous and obvious defects in these papers. 
I think the register might properly have re- 
fused his certificate. 



Case KTo. 472. 

ANONYMOUS. 
IN THE CASE OF THE CLERK'S FEES. 

[Taney, 453.]* 
Circuit Court, D. Maryland. April Term, 1841. 



Cleuk of Couut— Fees— How Deteumined. 




United State.s perform any duty for which the 
laws of the state mske no provision, the court 
In which such service shall be performed,, shall 
make a reasonable compensation therefor:" 
Held, that in order to determine what is a rea- 
Bonable compensation, the court must look to 
what the law allows in similar cases. 
[Cited in Jerman v. Stewart, 12 Fed. 275.] 

2. That whatever the legislature allows to the 
officer in any case, it must be supposed, they 
considered a reasonable compensation, and 
meant a compensation at the same rate, when 
they referred it to the court to make a rea- 
sonable allowance. 

3. That acting upon this principle, the fees 
allowed in the case of a seizure of goods in a 
river or creek, for a breach of the revenue laws, 
would seem to furnish the true rule of compen- 
sation to the clerk, in the case of a seizure upon 
land, for a similar breach of the revenue laws. 

^fReported by James Mason Campbell, Esq.] 
iFED.CAS. — 65 
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4. That as in cases of seizure within the ad- 
miralty jurisdiction, the derk is, by the act of 
18th April, 1814, allowed one-half of one per 
cent, commission on the money deposited in 
court, the same allowance may be deemed rea- 
sonable, in cases of seizure made upon land,, 
where the property seized has been condemned" 
as forfeited and sold, and the proceeds brought 
into court 

Quere? Whether the act of 1814 is confined 
to admiralty cases, or extends to others. 

TANEY, Circuit Justice. In this case, a 
seizure has been made, on land, of goods to 
a large amount, for a breach of the revenue- 
laws, and the goods seized have been con- 
demned as forfeited and sold, and the pro- 
ceeds brought into court to be distributed,, 
after the payment of costs, according to law. 
A question has arisen as to a portion of the- 
costs charged by the clerk; he claims one- 
half of one per cent., upon the amount of 
money deposited In court If the seizure had 
been made upon water, within the jurisdic- 
tion of the admiralty court, the clerk would 
undoubtedly be entitled to the commission hvf 
claims. The act of congress of 1st Marclv 
1793, (1 Stat 332,) gave him one and a quar- 
ter per cent on all money deposited In com-t. 
In admhralty and maritime cases; the act of 
28th February, 1790, § 3, (1 Stat. 625, con- 
firms the provision made in the act of 1793; 
and the act of 18th April, 1814. (3 Stat 133.) 
reduces the commission allowed by the above- 
mentioned laws to one-half of one per cent; 
so that, if this were a seizure within the 
limits of the admiralty jurisdiction, there 
could be no question as to the proper fee to 
be allowed. Some doubt however, has beeic 
entertained as to the construction of the act 
of 1814, in relation to cases not within the- 
admiralty jurisdiction; and it is suggested, 
that its only purpose was to lessen the fees 
•before allowed in admhralty and maritime 
cases, and not to give compensation where 
none had before been provided. But from 
the rule upon that subject adopted by this 
court, in December, 1826, it appears, that a 
contrary opinion was, at that time, entertain- 
ed; and it was held, that the statute not only 
lessened the fees in this respect in admiralty 
and maritime cases, but also gave the com- 
mission thereby allowed in such cases, that 
is, one-half of one per centum, in all cases- 
where money was deposited in com*t, wheth- 
er they were of admiralty jurisdiction or not- 
It is not, however, necessary, in determining: 
the present question, to decide upon the con- 
straction of the act of 1814; the point before- 
us can be satisfactorily disposed of, under the- 
third section of the act of 1799, giving eithor 
of the constructions above mentioned to the^ 
act of 1814. 

The third section of the act of 1799, among- 
other things, declares that in case the clerk 
performs any duty for which the laws of the- 
state make no provision, the court in which 
such service may be performed, shall make- 
a reasonable compensation therefor. Now,, 
there can be no seizures in the state courts. 
In cases like this, and consequently, no 



ANONYMOUS (Case No. 473) 

money paid into court upon such a proceed- 
ing; the state law. therefore, cannot furnish 
the rate of compensation, according to the 
section of the act of 1799, above mentioned, 
but this court is required to malce a reason- 
able compensation. In order to determine 
what Is a reasonable compensation, we must 
look to what the law allows in similar cases; 
for, whatever the legislatmre allows to the 
officer in any case, we are botmd to suppose 
they consider a reasonable compensation, and 
mean a compensation, at the same rate, 
when they refer It to the co\irt to make a 
reasonable allowance. Acting upon this 
principle, the fees allowed in the case of a 
seizure in a river or creek, for a similar 
breach of the revenue laws, would seem to 
furnish the true rule of compensation. The 
proceedings are in all respects alike; the ob- 
ject Is the same, and the same tribunal exer- 
cises jurisdiction. There can. be no good 
reason for making a different rate of fees, 
or allowing a different commission to the 
clerk, merely because the goods are seized on 
land, instead of the water; when the pro- 
ceeding is the same in every respect And 
as it is admitted, on aU hands, that the 
clerk is entitled to one-half of one per cent, 
upon money deposited, in cases of admiralty 
and maritime jurisdiction, the same may be 
deemed reasonable in the case before us. 
In this view of the matter, it is immaterial 
whether the act of 1814 is confined to ad- 
miralty cases, or extends to ' others. Upon 
either construction, the clerk is entitled to 
the fees he now claims. 
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SULAU Certificate. 

[1. A master is not generally justified in im- 
prisoning seamen in foreign jails as a mere mat- 
ter of discipline, unless there is danger m keep- 
ing the offender aboard, or he has committed 
some great crime; and during such illegal im- 
prisonment a seaman cannot be cliargea with 
his board nor with his wages given to another 
hand.] 

[2. The fact that a master, in inflicting such 
illegal imprisonment, acted on the advice of the 
consul, goes to show the absence of malice, but 
cannot justify the illegal act, nor deprive the 
injured parties of their legal remedies.] 

In admiralty. 



HOPKINSON, District Judge, said the 
practice of imprisoning disobedient and re- 
fractory seamen in foreign gaols is one of 
doubtful legality. It is certainly to be just- 
ified only by a strong case of necessity; it 
is not among the ordinary means of disci- 
pline put into the hands of the master. I 
am inclined to think there should be danger 
in keoplbg the offender on board, or some 
great crime committed, when this extreme 



measure is resorted to; it must be used as 
one of safety rather than one of discipline, 
and never applied as a punishment for past 
misconduct. The powers given by law to 
the master to preserve the discipline of his 
ship and compel obedience to his authority, 
are so strong and full, that they can seldom 
fall of their effect; they should be clearly 
insufficient before we should allow the ex- 
ercise of a power which may so easily be 
made an instrument of cruelty and oppres- 
sion; and may be so terrible in its conse- 
quences. A confinement in an unwholesome 
jail, in a hot and pestilential climate, m'ay 
be followed by death or some disabling dis- 
ease. In this case the libeUants were taken 
from the prison when the vessel sailed on 
her return, and although one of them was 
able to do duty, the other was prevented by 
sidmess for the whole voyage. I woulil 
rather altogether deny a power, which can 
be so seldom necessary, than trust it in 
hands in which it is so likely to be abused, 
and so difficult to be regulated. The mas- 
ter may, without the aid of foreign police 
officers, and dungeons, which he cannot con- 
trol, even if kindly disposed in the treatment 
of his men, take measures of great strength 
to enforce the discipline of his ship. He may 
there confine a refractory sailor; he may 
stop his provisions; he may inflict reasona- 
ble personal correction, according to the 
enormity of the offence and the obstinacy of 
the offender; and, if he be incorrigibly dis- 
obedient and mutinous, he may discharge 
him; and withal he incurs a forfeiture of 
his wages. A firm and judicious exercise 
of these powers can hardly fail of reducing 
the most perverse to obedience. Without 
deciding the general question, whether the 
master of a vessel may, in any case, impris- 
on a seaman in the jail of a foreign port, 
under the control and discipline of foreign 
police and its officers, for the mere maintain- 
ance of his own authority, I will examine 
the circumstances of the case under the 
principles mentioned. The judge decided 
that the circumstances of this case did not 
warrant the imprisonment of the men; and 
proceeded: 

If the imprisonment in this case was un- 
authorized, the men cannot be charged with 
the expenses attending it— especially with 
their boarding which the master was boi/nd 
to provide; nor is it just to forfeit their 
wages, or what is the same thing, charge 
them with the pay given to another hand. 
They have been punished for their miscon- 
duct by their imprisonment, and it would be 
to double the punishment, if these penalties 
were inflicted. 

I will take this occasion to notice an error 
which I fear, has frequently, as in this case, 
misled our masters of vessels. They seem 
to believe that they may do anything, pro- 
vided they can obtain the consent of the 
consul to if; which consuls are apt to givo 
on very little consideration. When the mas- 
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ter, on his return, is called upon to answer 
for his conduct, he thinks it Is enough to 
produce a consular certificate approving his 
proceeding, or to say he consulted the con- 
sul and acted on his advice. This Is alto- 
gether a mistake. It is certainly a very 
prudent precaution to consult the consul in 
any difficulty; and if the case were fully 
■and fahrly stated to the consul, and his ad- 
vice faithfully pursued, it would afford a 
strong protection on the question of mali- 
cious or wrongful intention, but it can give 
no justification or legal sanction to an ille- 
gal act, nor deprive those who have been 
Injured by It of their legal rights and reme- 
diea 
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The validity of the settlement was ac- 
cordingly the point In issue. In the course 
of the argument, the defendant's counsel, 
having cited judicial authorities, offered to 
read a printed case and opinion upon It 
by Mr. Binney, of the Philadelphia bar, 
retired from practice. He said that it ap- 
peared to be an opinion drawn with more 
than usual care. This was opposed on the 
other side as Irregular, but no authorities 
were cited against It His honour, remark- 
ing that such citation was not very com- 
mon, deshred to take till the following day 
to consider of It; when h.e gave an opinion 
as follows: 
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sions, 1S13. 

itANKRupTcr— Opinion of Counsel— Voluntart 
Settlement on Illegitimate Child — Rights 
OF Ckkihtors. 

1. The opinion of counsel not In practice, and 
Kiven m a case other than that before the court 
may, in the court's discretion, be quoted at the 
bar; not as authority, in a technical sense, but 
513 calculated to assist the court in its researches 
and judgment 

2. A voluntary settlement in favour of an ille- 
gitimate child by a father in trade, and in- 
debted, if clearly solvent at the time, is good 
Against subsequent creditors; the setlleinent 
Jiavmg been made without a fraudulent intent 

In equity. J. S. M. being the father of 
an illegitimate child by a former connexion, 
Jind now about to marry another woman, 
settled, in March 1833, of his own sugges- 
tion, $3000, personal estate, in trust for the 
child; himself retaining no interest in the 
property, which was transferred to the trus- 
tee and the possession of it surrendered. 
His whole estate, in round numbers, and 
"beyond that setfled, was $13000: his debts 
$1700: they were simple contract debts not 
specially secured. His marriage took place 
about a month afterwards. He was in 
trade at the time of the settlement; about 
half of his estate being thus invested. He 
continued essentially in this relation of 
debts, property and business up to January 
183G; rather improving his concerns than 
otherwise; bjs debts frequently shifting, 
and all the persons who were creditors at 
the time of the settlement having been paid 
within nine months from the date of it. 
In that month he entered into a partner- 
ship, and by the advice of his partner, en- 
gaged in new and extensive speculations 
which proved disastrous. The concern hav- 
ing failed In July 1838, this suit was brouirht 
by a creditor whose debt arose November 
10th 1837, to set aside the settlement as 
fraudulent against him. 
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THE COURT. It Is dear that opinions 
of counsel cannot be considered as of au- 
thority in any strict sense of the word: but 
in this day when the limits of technical 
precedent have been a good deal broken 
down, they may be used by the court, at 
Its discretion, to assist its researches and 
judgment Lord Holt Lord Kenyon and 
Chief Justice Marshall, all of them men of 
strict minds, have severally referred to the 
statements of counsel made arguendo. Fish- 
er V. AVIgg, 1 Ld. Raym. 622, 631; Sadgrove 
V. Kirby, 6 Term R. 483, 486; Sexton v. 
Wheaton, 8 Wheat [21 U. S.] 229, 243. 
Lord Talbot in 1734, referring to a case de- 
cided by Lord Macclesfield, mentions it as 
a circumstance of weight that "Mr. Vernon 
had always grumbled at the determination 
of that case, and never forgave it to Lord 
Macclesfield." Jones v. Marsh. Cas. t Talb. 
64. Subsequently, as appears from the l£e- 
ports of Sir John Comyns, an opinion of 
Mr. Vernon was read before the bai-ons 
of the exchequer, and appears to have been 
heard respectfully; since the reporter notes 
that the decree was "agreeable to this opin- 
ion." St Amand v. Countess of Jersey 1 
Comyns, 255, 256. In 1790 Lord Kenyon 
quoted an opinion of Mr. Fazakerley and 
B. Ryder, and spoke of it as containing as 
much good law as if It had the authority 
of all th.e judges in England. Alpass v 
Watkins, 8 Term R. 516, 519. The work 
called "Cases and Opinions" was cited more 
lately, both before Sh: T. Plumer and Sir 
Lancelot ShadweU, vice chancellors, (Simp- 
son v. Gutteridge, 1 Madd. 609, 616, or 
Amer. Ed. 1829, pp. 327, 330; May v. Roper, 
4 Sim. 360, 362;) In the last instance by Sh: 
Edward Sugden: and in another case, be- 
fore V. C. Sir John Leach, a detached opin- 
ion of Serjeant Hill was quoted at the bar, 
and is given at large by the reporter, fPorth 
V. Duke of Norfolk, 4 Madd. 503, 504, or 
Amer. Ed. 1829, pp. 206, 268.) In all these hi- 
stances, however, with the exception of that 
in Comyns, (an exception which might be 
excused only in favour of so great an eq- 
uity lawyer as Mr. Vernon,) the opinion 
was given on a case other than that before 
the court, nor were the counsel in practice. 
I think that If opinions of this sort are cit- 
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ed, it should tie under these limitations: and, 
of course, the reception of them at all is 
matter of discretion for the court. It must 
he intended that tb.e court is as well in- 
structed in the law as the majority of gen- 
tlemen at the har. Xou may read the opin- 
ion; but give a copy of it to the other side.' 
In the argument of the principal subject. 
It was said, against the settiement: that sus- 
taining it would be without any foundation 
in precedent. The settlement is voluntary: 
it is made by a person in debt: the debts are 
whoUy imsecured either by the setUement 
itself, or by any lien independent of it: the 
setOer was in trade: his bounty Is in favour 
of a bastard child: he himself has failed, 
and the party opposing it is a creditor. No 
case has gone so far as to support such a 
settlement. In HoUowny v. Millard, 1 Madd. 
414, or Amer. Ed. 1829, p. 225, though a 
raotlier's settlement was upheld in favour of 
her natural child, there was no debt, nor 
was the settler in trade. In Battersbee v. 
Farrington, 1 Swanst. 106, the settier was 
not in debt, and the beneficiaries of the trust 
^Ye^e a wife and children. Sexton v. 
Wheaton, 8 Wheat [21 U. S.] 229, was with- 
out debt, and in favour of a wife. And 
though in Stephens v. Olive, 2 Brown, Ch. 
90, there were debts, yet it is made an im- 
portant fact that they were secured by mort- 
gage; and the settlement was in favour of a 
wife. Even in the case of C. P. R.. on wtieh 
counsel's opinion is quoted, (if such citation 
is to be answered,) existing debts were all 
secured, and the settler was neither in trade 
nor contemplating it. An examination of 
the cases subsequent to those here cited will 
prove, that although voluntary settlements 
have, at times, been sustained, they have 
never been settlements so surrounded with 
bad circumstances as this is. If the specific 
debts which existed at the date of this set- 
tlement, were yet unpaid, there is no doubt 
that the settlement could be set aside. 
Ueade v. Livingston, S Johns. Ch. 481, 494. 
The result ought not to be altered because 
the debts have shifted. There has been 
nothing beyond shifting. Payment there 
has been none. Creditors may have changed, 
but indebtedness has remained: and it 
carries along with it the original taint. 
Suppose that the existing creditors , were 
the same persons as were creditors at 
the date of the settiement; holding mere 
renewals of tneir original debts;— renewals 
by successive notes, perhaps. Could not 
such creditors set aside this settiement? 
The charjcter of the beneficiary of this trust 
is an argument. Tlie consideration arises ex 
turpi causa. It is uncleanly. To sustain it 
Is to encourage licentiousness and, indeed, to 
"render adultery respectable." Throw upon 
every part of such vice not only the stahi 
of disgrace, but also the sting of disability, 
and you do much to prevent it. The less 
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that is done to elevate lUegltimate children 
to the ranl£ of those bom in wedlock, the 
better certainly for the cause of morals- 
Something was also argued from the set- 
tler's having been in trade; and reliance was 
had apon the remarlcs on this point of 
Judge Duncan in Tliompson v. Dougherty, 
12 Serg. & It. 448, 4.57, and of other judges 
in different cases; not of sufficient moment 
to be recorded. 



BAIJ:)WIN, Circuit Justice. I was in- 
clined, on first view, to connect this settie- 
ment with the marriage; but though we may 
perceive in the proximity of the two, a mo- 
tive for the settiement, there is not enough 
in the case to prove that the transaction 
was in consideration of marriage. It must, 
therefore, be. considered as a voluntary set- 
Uement; and if sustained must bo sustained 
on the principle that It was made under cir- 
cumstances which do not impair its validity 
when so considered. And, in the first place, 
I talis it to be now settled, that the fact of 
a conveyance being voluntary is not, of it- 
self, enough to impair its validitj'. Stephens 
V. Olive, 2 Brown, Ch. 90; Battei-sbee v. Far- 
rington, 1 Swanst IOC; Sexton v. Wheaton, 
tsupra.] Points less settled in this country 
are those which arise from (1) the party's 
having been somewhat indebted at the time; 
(2) his having been in trade, and (3) from 
tiie beueaciury of the trust being a bastard 

child. 

Let these matters be examined. The whole 
doctrine on the subject of voluntary settle- 
ments rests, I take it on this principle: that 
a man being the absolute owner of what 
is his own, may do with it what he pleases, 
provided he does not injure the existing or 
expected rights of others. And hence with 
regard to debts created subsequentiy to the 
settlement, the matter must generaUy resolve 
itself into a question of fraudulent intent: 
This fact or that fact Is accordingly unim- 
portant except in so far as It bears upon 
this question of design. The common law 
being a system built up as cases arise which 
it is to settie. Its principles are developed 
In so close connexion with facts, that we are 
apt to mistake for essential that which is 
but accident. Thus, advancing a step beyond 
first principles, cases say that a settlement 
by one indebted Is good provided there be pro- 
vision in It, or otherwise, for existing debts^ 
(Stephens v. Olive, 2 Brown, Ch. 90, 92; 
George v. Milbanke, 9 Ves. 194;) others rely 
on the fact that the settler was not in trade, 
(Holloway v.- Millard. 1 Madd. 419, or Amer. 
Ed. 1829, p. 228;) others that the whole of 
the estate was or was not settied; others that 
debts were or were not contracted immedi- 
ately after the settiement, (Walker v. Bur- 
rows, 1 Atk. 93;) and others upon facts of 
difl!erent sorts which I need not particularize. 
But in no case at all fully reported, (no case 
at least that I have been able to find,) are 
these facts relied on as facts, or otherwise 
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than as shewing the intuitus. In this point 
of view they are indeed often significant:— 
as, for exjimple, if a man settling his estate, 
provide effectually for all existing creditors; 
the presumption of fraud on those creditors, 
which, without such provision, would be vio- 
lent, is repelled. As, on the other hand, if, 
having embarlied all his estate in the risks 
of commerce, he privately withdraw it, and 
yet trade as he did before, and fail; or, if 
he put the whole of his estae, by settlement, 
into tlie keeping of otliers, and so "subject 
himself to his cradle;" or, If, immediately 
after a settlement, he contract large debt's 
with persons whom he knows to be ignorant 
of what he has done, and who may have 
been dealing and deceived by a belief of his 
means: in these, and in many cases which 
mi gilt be put, a natm*al or even a violent 
presumption of fraud arises. It Is however 
but a presumption, and as such, liable to be 
overcome by facts which control and break 
it down. 

(His honour then examined the facts of the 
case, as already presented, and ended in a 
conclnsion that actual fraud could not be 
presumed from them.) On the contrary, the 
motive of tlie settlement seems to have been 
a good one. The party was father to a 
bastard child. In this he had undoubtedly 
been guilty of an act both sinful and shame- 
ful. He was about to form a new and "hon- 
ourable" connexion; but his former course of 
living had fastened upon him obligations 
easy to be perceived, and permanent both on 
his feelings and providing care; obligations 
which were all the more coercive over him 
because they would be rejected by every one 
besides. What then was more decent, or 
more according to the suggestions of an en- 
lightened conscience or a refined mind, than 
to make some arrangement by which this 
oflfspriug of a strumpet's bed should not be^ 
come a charge upon her whom he was about 
to make the wife of his bosom? There may, 
however, yet be some rule or principle of law 
which, superiour to the settler's intent, sub- 
verts his act. Thus, it is urged that the 
party was In debt at the time, and that the 
taint of this indebtedness was not destroyed 
by specific securities as In Stephens v. 
Olive, [supra.] But If you are tmembarrass. 
ed by the debt, considered as an evidence of 
fraud, (and as such we have already consid- 
ered and disposed of it,) its effect, I think, 
is destroyed. Mr. M. was clearly solvent in 
the spring of 1833: that Is enough. His 
debts, it Is true, were not secured by specific 
pledge; but certainly they were secured; of 
which tlie best evidence is, that they have 
all. long ago, been paid. 

In reply to this it is argued, that although 
creditors have changed, indebtedness has re- 
mained; an argument which, in connexion 
with the facts of the present case, Is rather 
specious than solid. Suppose, that just be- 
fore the settlement, and with a view to It, 
ilr. M. had run off $1700 of his property. 



and with the proceeds paid those debts which 
he then owed, or that he had transferred the 
property Itself in satisfaction of those debts: 
it will be admitted that, on this score of In- 
debtedness, the settlement would be free 
from objection. Yet he woTild only have 
credited one account by debiting another; 
discharging debts, but reducing assets in 
exactly the same amount. He might have 
gone into debt again, in the same hom: in 
which he made the settlement; purchasing 
or taking back the same property, perhaps; 
and, may be, from the same person to whom 
he had transferred It, and for the same price, 
and the identical moneys. A matter so pure- 
ly formal as this would be, a mere transpo- 
sition of Items in account, cannot be impor- 
tant in itself; nor important at all, except as 
evidence of fraud; a point of view In which 
we are not, here, considering it Solvency, it 
must therefore be, which Is of the essence of 
the Inquiry, and so are the authorities. Lush 
V. Wilkinson, 5 Ves. 384, 387; Jacks v. Tun- 
no, 3 Desaus. 1, 5; Salmon v. Bennett, 1 
Conn. 525, 548; Sexton v. Wheaton, [supra;] 
Hopkirk V. Randolph, [Case No. 6,608;] Van 
Wyck V. Seward, 6 Paige, 62, 68; and see, 
also, Huston v. Cantril, 11 Leigh, 136, 159. 
The argument derived from publick mor- 
als, savours too much of severity. Would it 
not force us to avoid the contracts of these 
unfortunate persons? to place them under 
every disability? and to reduce them at once 
to the state of the ancient excommunicate? 
All their senses have but human conditions; 
and it Is enough to leave upon them that 
stain of their birth, which neither theh* own 
innocence, nor a life of virtue, nor the com- 
passion of society, nor any earthly law hath 
power to take away. Indeed, It would be 
quite as much agahist publick policy. In one 
way, to relieve a man against acts done ac- 
cording to his duty, as, in another way, It 
can be against that policy to sustain them. 
And a consciencious chancellor,' In over-i-ul- 
ing the hard decree of one of his predeces- 
sors,* said properly enough, that it is both 
reason and justice that a father provide for 
an innocent child, whom he has occasioned 
to be brought into the world in this shameful 
manner. Marchioness of Annandale v. TTnr- 
rls, 2 P. Wms. 432, 433. This sentiment Is 
confirmed by other judges: *-God forbid," 
said Chancellor Desaussure, "that I should 
lend the sanction of the court to any thing 
which would shake or loosen those great 
moral ties which bind society together; but 
we must not permit our feelings and appre- 
hensions to mislead our judgment Although 
it is morally as well as legally improper to 
have Illegitimate chUdren, the law not only 
permits, but enjoins It on the father to main- 
tain the lUegitimate child: the immorality Is 
In the act, not in the provision." Harten v. 
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Gibson, 4 Desaiis. 139. 142. And see Wil- 
liamson V. Codrington. 1 Ves. Sr. 511, 514; Hol- 
.loway V. Millard, 1 Madd. 414, 419, or Amen 
Ed. 1829, pp. 225, 227; Knye v. Moore, 1 
Sim & S. 61. 64; Bunn v. Winthrop, 1 Johns. 
Gh. 329, 338; also, Pratt v. Flamer, 5 mx. & 
J 10 20; and 4 Kent, Comm. pp. 216, 217. 

Finally, as to the settier's being in trade. 
Why shall this fact, as of any essential and 
inherent malignity, destroy the settlement? 
As proving a liableness to failm-e, and thence 
as indicating intent or inferring f rand, the 
force of such a fact is sometimes considera- 
ble- but the question of fraudulent intent 
has* been disposed of. No doubt at f. these 
settlements are made to guard against fail- 
ure;-failure. not as certain, nor as expected, 
nor even as probable; but yet as within the 
chances of human life. And, such being the 
fact, there seems to be no good reason why 
such arrangements, if allowable to those who 
do not require them, should be d'sf^owed if 
made by persons who, from the vicissi^dey 
of their profession, peculiarly need them. 
No settlement has been upturned purely be- 
cause the person making 11 was in trade: 
and there are cases which have been sustam- 
ed where the settler was either in trade or 
contemplated it. Sexton v. Wh^ton Isu- 
nra;l Battersbee v. Farrington, 1 Swanst. 
106, 110; Jacks v. Tunno, 3 Desaus. 1. Ar- 
guments are occasionally found against these 
settlements altogether, (Atherly's Treat se 
np 230, 237;) and it is sometimes said that 
tliey are at variance with our republican 
manners and institutions. But 1 doubt wheth- 
er these arguments have been well consid- 
ered, or whether they would be confirmed by 
practical observation. If made in rightful 
subordination to the claims of others, at a 
nroper time, with due reference to tlie 
amount of property unsettled, and, generally, 
under circumstances otherwise allowable, I 
confess myself unable to perceive how such 
settlements shall war against either our so- 
cial interests or our republican manner^ 
We have. It is true, no titled aristocracy, 
"and property does not, as in the land of our 
forefathers, accumulate in large masses, and 
descend undivided through a long line of ex- 
pectant proprietors." But are we ^lot en- 
dowed, like the people of ^^^^"^ 1^/!,^!' ^"^ 
an appreciation of domestick stability and 
repose? with feelings of attachment to the 
order and comfort of families? And what Is 
there Inconsistent with the national duties of 
the merchant. If, in view of the vicissitudes 
of his profession, and in sight of the prolifick 
materials for their activity and influence in 
the game of hazard every where playing in 
modem commerce, he shall, prior to engaging 
in these risks, make some provision by which 
they whom he has made helpless dependants 
upon him, shall not be brought into Inevita- 
ble subjection to his disasters? some provi- 
sion by which the peace, comfort, and habits, 
and settled pursuits of others shall not be 
aH torn up. as by a whirlwind, from their 



base' The court would justify no career of 
ambitious splendour, nor contend for security 
to luxurious enjoyments or to vulgar mag- 
nlHcence. Far from it: and these, indeed, 
belong much less to settled sources of income 
than to the uncertahi, more varying, less val- 
ued returns of adventuring enterprlze. Fam- 
ily settiements, such as I have spoken of. 
have had a place In every nation advanced 
at aU beyond primitive civilization; and 
cases in our highest court and in different 
states of the Union, have already placed 
their lawfulness, with us, beyond further 
question. The setUement, we think, having 
been made without a fraudulent Intent, and 
by a person solvent at the time. Is good 
against subsequent creditors, though It was 
made in favour of a bastard child and by a 
person In trade. 



NOTE, [from original report.] The case and 
opinion referred to above are as follows: 

On the 18th April, 1834, C. F. R. made a con- 
veyance of all his real estate, to^ certain trus- 
tees, with power to let and demise the same, 
and to receive the rents, issues, profits and in- 
comes thereof, and with the same to pay, in the 
first place, the taxes, ground rents, and all rea- 
sonable costs and charges, &c.; and further, 
from time to time, to pay over the surplus in- 
come, to him, the said C. F. R. on his own r^ 
ceipt. and in their discretion to pay and apply 
the same towards his maintenance aiul support, 
for and during the term of his natural life; 
but in such a way or manner, that the same 
should not be answerable for, or in any man- 
ner liable to the debts a°d engagements of the 
said C. F. R. contracted after the date of th.* 
execution of the said deed, nor be liable to any 
charges, incumbrance, assignment, or ant,clpa- 
, tion of him, the said O. F. R. and that fro n 
' and after his decease, the trustees should ho .1 
all the trust estate in trust, to and for the onl> 
use and behoof of six certain natural children 
of the said C. F. R. And it was provided fur- 
therT by the deed, that it might be lawful for 
the trustees, to sell all the trust estate, at 
public or private sale, or the f hole or any part 
thereof on ground rent, and to pay out of the 
pTocSs thereof, all ^^^ ^i"';'"'^'- „ be deb s 
owing and due by the said C. F. JR. at the date 
of the execution of the deed; and to >nyest the 
surplus in good real security: with certain other 
^rnvicjnc! &.C The deed was recorded in the 
Ssua^^wayrAprll 21st, 1834. C. F. R. died Oct. 
3d 183G. After his decease, claims were made, 
and judgments obtained against his estate, and 
in July, 1837. a bill in equity was filed in the 
commoA pleas, &c. At the time of the d^f 
of trust Sie grantor was considerably indebted, 
and hfs'aSfgSes sold. a considerable part of the 
Ssiied estate in 1834.-5,-6, and P^id all the 
debts which were known ce'^tamly, to be within 
the trust. The property sold, brought more 
than §39,000, and the debts paid exceeded ?23- 
000 Tlie balance was invested in different 
wavs and will be applied to any remaining 
debts' provided for by the trust. The debts 
of the S-antor not paid, amount, the doubtful 
together with the debts not to be disputed, to 
a sum of $17,000 and upwards. They were 
contracted principally in the years 1835 and 
S and very few of them, none to a co^^J^ 
erable amount, in the year 1834. His debts 
were generally of small amount, contracted m 
^e heedless way which was his practice. He 

'^il SleSl fraudulent and void as to subse, 

Quent creditors? The bill, which set forth the 

i S rdied principally on the fact of debts at 

?he time and afterwards, and of the children be- 
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ing illeiritimate. It averred that C. F. U. left 
sufiBcient real and personal estate to pay the 
judgment which was the subject of the bill; 
that the real estate had been transferred in the 
way beforft stated; and that the personal estate 
had been removed and transferred without con- 
sideration, or concealed, and that by reason of 
fluch concealment, and such fraudulent transfer, 
the complainant was prevented from having ex- 
ecution of his judgment. 

Opinion. 

I have examined the deed referred to in the 
annexed case, and have considered the question 
submittetl to me. The consideration of the 
deed ISth April 1834, was certainly not a 
valuable one. The deed was of that descrip- 
tion which the law terms voluntary; and the 
guestion is, was it also fraudulent and void. 
o_ far as the object was to provide for natural 
children, the consideration was a moral one, 
because it was according to the grantor's duty; 
and although, in many respects, this class of 
children is not regarded by courts of law and 
equity with as much favour as children born in 
wedlock, I am not aware that any authoritative 
decision has attributed a greater degree of 
strength to a voluntary settlement for the pro- 
tection of the latter than to a like settlement 
for the protection of the former. A voluntary 
settlement in favour of an illegitimate child has 
been sustained against subsequent creditors, the 
settler not being indebted at the time. Hollo- 
^^•ay y. Millard, 1 Madd. 414, Amer. Ed. Phil. 
1829, p. 225. So a voluntary provision for nat- 
ural children, has been inforced against the 
father's assets; he having defeated the settle- 
ment by a sale to a purchaser for a valuable 
consideration. Williamson v. Codrington, 1 Ves. 
Sr. 511. Atherly, in his treatise on Marriage 
Settlements, argues with great force against the 
existence of any distinction between a volun- 
tary settlement in favour of a child and one 
in favour of a stranger. Ath. Mar. Sett. 223, 
1 think it free from doubt that the circum- 
stance of Mr. R 's deed being in favour of 

his natural children, is not a circumstance which 
injures it. It is of equal validity as if it had 
been made under like circumstances in favoiir 
of lawful children. In either case the settle- 
ment would be a voluntary settlement, liable 
to all the objections to which such settlements 
are subject, and not more or less subject to 
them, the one than the other. I take it to be 
clearly settled at the present day, that a volun- 
teer deed in favour of natural children, may 
be good against subsequent creditors if the 
grantor was not indebted at the time: that is 
to say, it is not in such a case fraudulent and 
void against subsequent creditors, by mere pre- 
sumption of law, from its being voluntary; as is 
the case with such settlements if the grantor is 
indebted at the time. Thare must be, to make 
them void, some other evidence of fraud be- 
sides the mere fact of their being voluntary 
and there being subsequent debts. This is the 
doctrine to be collected from the modern cases. 
Battersbee v. Farrington, 1 Swanst. 1()C; Sex- 
ton V. Whpaton. 8 Wheat. [21 U. S.]229; Hinde 
V. Longworth, 11 Wheat. [24 IT. S.] 199; Reade 
V. Livingston, 3 Johns. Ch. 481; Thompson v. 
Dougherty, 12 Serg. & R. 448. I regard it also 
as settled, that if the grantor is indebted at the 
time, but his debts are already secured or pro- 
vided for by the settlement, then the presump- 
tion of fraud from the party's being indebted 
at the time, is repelled by these facts; and, 
unless there is other proof of fraudulent inten- 
tion in regard to subsequent creditors, the deed 
is good against them, Reade v. Livingston, 3 
Johns. Ch. 481; Stephens v. Olive, 2 Brown, 
Ch. 90: Lush V. Wilkinson, 5 Ves. 384. In 
George v. Milbanke, 9 Yes. 194, Lord Eldon 
says, the modern doctrine is, that a provision 
in a voluntary settlement, for existing debts, 
will support it against all future creditors. I 
understand this to mean, not that in such a 



case, no circumstance of intentional fraud upon 
subsequent creditors will weigh against the set- 
tlement, but that the presumption of fraud from 
being indebted at the time, is effectually re- 
pelled by the provision, and therefore that the 
settlement is as valid as if he had not been 
indebted at the time. In such a case, the ques- 
tion whether the deed be fraudulent against 
subsequent creditors depends upon other circum- 
stances shewing a fraudulent intention at the 
time. 

The circumstances shewing fraudulent inten- 
tion whereby a voluntary deed by one who is 
not indebted at the time or has made provision 
for existing debts is nevertheless void against 
subsequent creditors, are stated to be of the fol- 
lowing kind: — as the continuance of the grantor 
in possession; an unusual degree of secrecy in 
making the settlement; the reservation of a 
general power of revocation; and the like. It 
has been said in Fonblanque, 270, note a, that 
if a voluntary settlement includes the whole 
or the greater part of the grantor's property, 
this is a circumstance of fraud which will over- 
throw it; because the grantor must have fore- 
seen that future creditors would suffer by it: 
and Judge Duncan, in Thompson v. Dougherty, 
[supra,] seems to have entertained this opin- 
ion. But I can find no other authority for 
this opinion; and if in the last case, his 
honour thought that Lord Northington's lan- 
guage in I'artridge v. Gopp, Amb. 599, was 
an authority for it, it was, I apprehend, a clear 
mistake; for Partridge v. Gopp was a case 
of existing debts at the time of the advance to 
the children, and the language of the chancellor 
is to be applied to such a case. If the quantity 
of the grantor's property not conveyed is in- 
sufficient to pay all subsequent debts, it may in 
like manner be argued, that he must have fore- 
seen that future creditors would suffer by it: 
and what is this but to say, that a voluntary 
conveyance is not good where enough is not 
reserved to pay all subsequent debts? or, in 
other words, that no such conveyance is good 
against such creditors? The circumstance which 
makes the amount of property conveyed mate- 
rial, would seem to be, the clear and certain in- 
tention to contract debts afterwards, and to 
leave them unprotected. This comes under an- 
other head to which I will advert; but in the 
absence of any such foregone purpose to con- 
tract debts, I am unable to perceive any objec- 
tion against a conveyance of all the grantor's 
property which does not equally hold against 
the conveyance of any part of it. Among the 
circumstances inferring a -fraud intended upon 
subsequent creditors, Lord Hardwicke, in 
Walker v. Burrows, 1 Atk. 94, has also stated, 
the becoming indebted immediately after the 
settlement. There certainly may be cases in 
which debts immediatdy following a settlement, 
might speak very strongly as to the intention 
with which it was made: but debts of small 
amount, debts of weakness and heedlessness, 
rather than of design, might immediately follow 
and yet infer no such previous intention. It 
remains, I think, to be considered by our courts, 
how far the universal recording of conveyances 
of land under our law, ought to affect this ques- 
tion. It is true, that recorded or not, a deed 
of conveyance may disappoint a creditor; but 
if in fact recorded, it may perhaps be thought 
in no slight decree to repel the presumption of 
intended fraud upon subsequent creditors. I 
cannot find that Lord Hardwicke's dictum has 
been acted upon, unless in the case of persons 
in trade, intending to go on contracting debts 
in trade, as in Thompson v. Dougherty. The 
circumstance is not perhaps very material in 
the present case. 

To apply these principles to the deed of Mr. 
R . Mr. R was indebted at the exe- 
cution of the deed, and perhaps largely so. Had 
there been no provision for these debts, the 
deed would have been by force of the statute, 
and upon general principles of law, fraudulent 
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and void against creditors subsequent as well 
as antecedent; for a voluntary deed, fraudulent 
and void against existing creditors, is so against 
tjubseauent creditors. But the deed does make 
a provision for all existing debts. It gives the 
trustees a power to sell, and declares the trust 
as to the proceeds of sale, for the satisfaction 
■of all these debts in the first instance. It was 
therefore not fraudulent and void against exist- 
ing creditors, and consequently if it is vend 
against subsequent creditors, it is not so by 
necessary presumption of law, but m conse- 
<iuence of other circumstances. It is true, that 
previous to the power of sale in the deed, there 
IS a power given to the trustees to let and de- 
mise the property and to pay over the nett rents 
to the grantor during his life, or to apply them 
for his maintenance in such a way that they 
should not be answerable for his debts subse- 
quently contracted; and no express trust is de- 
clared as to these rents to apply them to the 
payment of his existing debts. But it is clear 
that there is no trust to apply them m defeat of 
existing debts, but only of subsequent debts; 
and taking the whole deed together, I am of 
opinion, that the duty of the trustees is to see 
to the satisfaction of existing debts m the first 
instance. By the acceptance of the trusty the 
grantees became trustees for these creditors, 
and were bound to exercise the power of sale 
for their satisfaction. The power of sale rides 
over the trust for the application of these rents. 
What they had power to do for these creditors 
it was their duty to do, and to do it immediate- 
ly if this was necessary. I therefore regard 
the true interpretation of the deed to be, that 
the trust as to the rents is subject to the 
power for the benefit of the creditors; and that 
a payment of the rents to the grantor, if it im- 
paired the security of existing debts, would have 
been a breach of the trust to sell: for the 
power was a trust, and of paramount obligation 
according to the clear intention of the deed. 1 
am therefore of opinion that the deed makes a 
clear provision for the satisfaction of all exist- 
ing debts; and the case shews that the trustees 
have sold parts of the estate, and have paid 
all debts that were known to be of this descrip- 
tion. The presumption of fraud from the ex- 
istence of these debts, is therefore repelled, and 
consequently, according to the cases I have 
cited, the deed is good against subsequent cred- 
itors unless there are circumstances shewing 
an actual intention in the grantor to defraud 
such creditors. Upon examining the papers, and 
the bill that has been filed in the common pleas, 
I perceive no evidence or allegation of such cir- 
cumstances. The bill relies on the fact of 
debts at the time and afterwards. But the 
debts at the time were provided for and if sub- 
sequent debts are enough per se, no voluntary 
settlement can be good against subsequent cred- 
itors. It dwells also upon the circumstance 
that the principal objects of the trust were 
illegitimate children; but this, the case? ad- 
verted to shew, is not unlawful, but as good as 
if the objects were lawful children. By setting 
forth the whole deed, -the bill necessarily sets 
forth the trust to the grantor for life, though 
it does not specifically notice it as a badge of 
fraud. The question in regard to such a trust 
is of great moment. If it is void then a man 
cannot protect himself against his own weak- 
ness. He may grant to his family, to a stran- 
ger, to any volunteer whatever, but he can- 
not grant for his own maintenance, so as to ex- 
clude his subsequent creditors, nor vest in his 
trustees a power to supply him in their dis- 
cretion, so as to make his maintenance certain. 
I am not aware of any decision to sustain such 
an objection. The power of the owner of an 
estate so to settle it as to tie his own hands as 
to the time, manner and circumstances of his own 
disposition of it, is not to be denied since the case 
of Bath V. Montague, 3 Ch. Cas. 10 < -108. 
liord Holt argued that there might be very good 
reasons for even a wise man to put such re- 
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straints upon himself to guard agninst rash and 
precipitate wills, settlements or gifts, to pre- 
vent inconveniences that might arise from an 
infirmity on bis part, and that no court of 
equity, any more than of law, could relieve him 
from the restraints so deliberately imposed upon 
himself. The same is equally true as to volun- 
tary settlements, providing for the certain main- 
tenance of the grantor. They may be fraud- 
ulent against subsequent creditors for other 
causes: but are they so, because, instead of 
declaring an immediate trust for children, they 
declare a trust for the grantor himself during 
his life? I confess 1 do not perceive why they 
should be so, nor why, if the estate may go to 
a volunteer or stranger, tso as to elude a sub- 
sequent creditor, it may not also go to the set- 
tler himself in such a way as to prevent cred- 
itors reaching it. Such a trust may, m con- 
nection with others, tend to raise a presump- 
tion of fraud; but by itself, I do not think it 
has ever been so held. The point yet remains 
to be settled. In like manner, the bill, by set- 
ting forth the whole deed, shews that it con- 
veyed all the grantor's real estate; but it does 
not point it out as a specific objection. On the 
contrary, it alleges that which is adverse to 
the objection and might be fatal to it, namely, 
that the grantor had personal property also, 
which he left at his decease, but which had 
been removed or transferred without considera- 
tion, or concealed:— matters not charged nor 
chargeable upon the deed of April 1S34, or the 
trustees. This objection, if made, ought, 1 
think, to be over-ruled. As reeards the gran- 
tor's becoming indebted immediately after the 
deed, and thus shewing a fraudulent intent, the 
case states the contrary. The great mass of 
subsequent debts does not shew fraud in- 
tended bv the conveyance, so much as it shews 
a continuance of the weakness against which, 
as possible, though not as intended, he wished 
to guard his children and also himself. He 
was never in trade. He did not mean to go 
into trade. They were in general, debts of 
folly, committed upon a sudden temptation; not 
the result of previous purpose or design. There 
was no concealment. The deed was executed 
on the 18th of April, and recorded in Phila- 
delphia on the 21st of the same month; and 
it contains no power of revocation, nor is there 
any evidence or allegation that the grantor con- 
tinued in possession or in the exercise of any 
control or management of the property. My 
opinion upon the whole is, that the deed may 
be sustained against the subsequent^ creditors; 
not being fraudulent and void against giem, 
though voluntary. HOR. BINNHiX. 

PhUadelphia, Oct 10. 1838. 
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ANONYMOUS. 

[1 Wash. G. C. 84.? 

Curcuit Ck>urt, D. Pennsylvania. April Term, 

1804. 

Statutes— Effect of Repeal —Crimixal Law — 
Pekjubt— ACT Dec 19, 1803. 

1. Indictment for perjury under the bankrupt 
law of the United States. 

2 When a bill of sale is made fraudulently 
and colourably to the bankrupt, if he swears 
that the property mentioned in it belongs to. 
him, it is perjury. But, if he swears to such 
ownership from mistake, resulting from a mis- 
construction of a paper, it would not be per- 
jury. 



*rOriginally published from the MSS. of Hon. 
Bushrod Washiugton, Associate Justice of the 
Supreme Court of the United States.] 
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3. If an offeni-e be created by law, and before 
prosecution, the law be repealed, the offence can- 
not be punished, unless there is a reservation of 
jurisdiction over the offence, in the repealing 
law. 

[Cited in U. S. v. Finlay, Case No. m099; 
Tinker v. Van Dyke, Id. 14,058; U. fe. v. 
Barr, Id. 14,527; U. S. v. Van Vliet, 22 
Fed. 643.] 

[See note at end of case.] 

4. Under the act of 19th December, 1803, [2 
Stat 248,] repealing the bankrupt law, [2 Stat. 
19,] there is no reservation for such purposes; 
and it would only be for perjury committed 
after the rejjeal of the law, in eases, which, by 
authority of the repealing act, may be com- 
pleted, that an indictment could be sustained. 

5- Perjury committed in proceedings under 
the bankrupt law, cannot be prosecuted under 
the goneral criminal law of the United States, 
the ISth section of which applies to perjuries 
committed in judicial proceedings, whether oral- 
ly or by deposition. 

^ 6. For a perjury under the bankrupt laws, an 
indictment will not be supported at common 
law; because, there must not. only be a false 
oath, but it must be taken in some judicial 
proceedings, in a matter material to the issue. 

[7. Cited in Honfield's Case, Case No. G,3C0, 
to the pomt that there can be no indictment for 
perjury at common law in the courts of the 
United States.] 

At law. The defendant was Indicted for 
perjury committed before tlie commissioners 
of banki-upts, where, being asked, "at what 
time did you own the brig Abigail, and when 
did you cease to own her," answered, on 
oath, *'I cannot tell exactly the time; I be- 
lieve it was at the latter end of 1799 that 1 
first owned her; I ceased to own her, I rath- 
er think. In the year 1800." Whereas in : 
truth and in fact, the said defendant never i 
did own the said brig at any time during i 
the year 1799, or before or after. The first i 
count laid the offence against the bankrupt i 
law, and the second against the general 
criminal law of the United States. On not 
guilty pleaded, Mr. Rawle for the defendant 
stated, that he should endeavour to satisfy 
the court there was no law to support the In- 
dictment; and submitted whether this should 
l)o done before the jury were sworn, or after, 
Jind before a verdict were rendered; or In 
arrest of Judgment, should the verdict be 
against the defendant 

The court thought it most proper to pro- 
<-opd in the ordinary way, leaving both law 
and fact to the jury, under the charge of the 
court; or to a motion In arrest of judgment, 
should the jury find the defendant guilty. 

Byrd Wilson, the secretary to the commis- 
sioners., proved, that the question, as stated 
in the indictment, was asked the defend- 
ant, and that he answered it on oath as there 
atatftd; that the question was put, and the 
oatl administered, in the presence of the 
comniissionerp and by their dh:ection, on the 
20tl September, 1803. The question and 
anstver were committed to wilting by the 
witaeas, and was not signed by the defend- 
ant Phineas Daniel proved, that he wished 
to purchase the brig; and, being an alien, he. 



vrfth a view to give her the character and 
privileges of a vessel owned by a citizen, 
got the defendant to let the bill of sale be 
made to him; but that he, Daniel, paid for 
her, and to give colour to the cover, obtain- 
ed a power of attorney from the defendant 
to manage the vessel, and also one charter 
party to Bristol for one voyage, and after- 
wards another for ten years. Both this wit- 
ness and Williams, a partner of defendant 
proved that the defendant never claimed or 
exercised any acts of ownership over the 
vessel, or made any demand for freights, 
profits, &c. In fact the testimony on this 
point was complete. 

There were witnesses examined to discred- 
it Daniel, who said very hard things of his 
general character and credit, and some con- 
tradictions appeared In his testimony. But 
his evidence respecting the property in the 
vessel, was strongly corroborated, by Wil- 
liams, Robert Whittle, and A. Brown; the 
power of attorney, charter parties, and the 
accounts kept by defendant 

Mr. Dallas, the district attorney, contend- 
ed, that the defendant was Indictable under 
the bankrupt law, although It was partially 
repealed before the prosecution, because the 
proviso saved from the operation of the re- 
pealing clause, all cases where commissions 
had previously Issued; and that unless per- 
juries committed under such commission 
could bo prosecuted and punished, it would 
affect the execution of the commission. To 
prove that the intention of the legislature Is 
to prevail, cited Bac. Abr. 390; [King v. Har- 
ris.] 2 Leach. 800. He referred to many 
otlier repealing laws In the code of the 
United States, where savings had been made 
as to offences previously committed. 3 Laws 
U. S. 163; 6 Laws U. S. 80, 58, 3, 61 ; 4 
Laws U. S. 456; 5 Laws U. S. 126; 3 Laws 
U. S. 88; 4 Laws U. S. 446. Second. That 
if this case be not within the proviso, stm 
the repeal does not prevent the prosecution 
afterwards. The doctrine applies only to 
cases of treason and felony. 2 Hawk. [P. C] 
87; 1 Hawk. [P. C] 306; 1 Hale, [P. C] 291, 
525; 2 Hale, [P. C] 190. Third. Defendant 
if not indictable under the bankrupt law, 
may be imder the general criminal law; for 
in this case, the false oath was taken in a 
deposition taken under the authority of the 
United States, as expressed In the sec- 
tion of that law. Fourth. If not indictable 
under either of those laws, he may be con- 
victed at common law, though indicted con- 
tra formam statutl, (1 Hale, [P. C] 525,) if the 
court should think the common law obligato- 
ry in the courts of the United States, He 
contended, under the first head, that the ex 
ecution of the commission would not.be com- 
pleted as long as any thing might remain to 
be done, and this might happen in a variety 
of cases, even after certificate granted, as 
if an estate should afterwards vest in re- 
mahider, or descend to the bankrupt &c. 



ANONYMOUS cCase No. 475) 

&c. Under the third head, that the general 
criminal law was not repealed by the bank- 
rupt law, as to perjury; because not incon- 
sistent with it, cited 1 Hale, [P. C-J Jp5 
[Rex V. Wardroper,] 4 Burrows, 202G; [King 
V. Bass.] 1 Leach, 252; 1 Hawk. {P. C] 
306; [King v. Woodcock,] 1 Leach, 501. 



Mr. Dickerson and Mr. Rawle, after argu- 
ing the matter of fact to the jury, address^ 
the court and jury on the law. They contend- 
ed, first, that the false swearing must be ma- 
terial to the issue. 4 Bl. Comm. 136; 1 
Hawk. [P. C] 331; [Sharp's Case,] Cro. Car. 
352; [Lane's Case,] Cro. Bliz. 148. It must 
be given with deliberation. [Rex. v. Bum- 
mer,] 1 Salk. 374. So, too, if he swears 
under a false Impresssion respecting the con- 
struction of a paper, or of his title, it Is not 
perjury. [Rex v. Crespigny,] 1 Esp. 281. 
Now, in this case, the interrogatory and an- 
swer only applied to the time of his owning 
and parting with the vessel, which was en- 
tirely immaterial The answer was made 
here immediately; the question was put 
without the defendant's taMng time, and as 
the legal title was, by the biU of sale, in 
defendant, he might have naturally supposed 
that it made him the owner, particularly as 
the notes given for the vessel, were either 
signed or endorsed by defendant. As to 
- evidence, there must, to convict in perjury, 
be" one aredible witness, and strong evidence 
besides, sufficient in the minds of the jury 
to establish the guilt. [Queen v. Muscot,] 
10 Mod. 195. Daniel, the only positive wit- 
ness, is not to be a-edited. Where a statute 
creates a new ofiEence, and fixes the punish- 
ment, the prosecution must be against that 
statute. [Rex v. Dixon,] 10 Mod. 335; [Cas- 
tie's Case,] Cro. Jae. 644; [Rex v. Sparlcs,] 
3 Mod. 79; [Anon.,] 2 Ld. Raym. 991; [Rex 
V Wright,] 1 Biu:rows, 543; [Rex v. Ward- 
roper,] 4 Burrows, 202G; [Rex v. Jackson,] 
Cowp. 297; [King v. Bass,] 1 Leach, 2o2. 
The punishment being different under the 
bankrupt law from what it is under the gen- 
eral criminal law, and not cumulative, the 
defendant cannot be indicted under the 
latter— disqualification, under the general 
law, is to be part of the punishment. In 
other cases, It is not part of the sentence. 
[Rex V. Greepe,] 2 Salk. 513. Many parts 
of the laws of the United States referred to, 
showing the punishment of perjury in cer- 
tain cases. 4 Laws U. S. 427, 102; .3 Laws 
U. S. 337; 2 Laws U. S. 21, 157, 193; 6 
Laws U. S. 27. 

The repeal of a law creating an oircnce, 
-whether it be felony or misdemeanor, 
sweeps away all prosecutions against it, 
without a saving for the purpose- [Miller's 
Case,] 1 W. Bl. 451; 1 Hale. [P. C] 309, 
291. Instances where such savings have 
been introduced, 4 Laws U. S. 446, 523, 541, 
202. So similar saving in the statute 6 Bdw. 
VI c 12 As to the common law, Mr. Dick- 
crs'on denied its validity in the United States 
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courts, but his colleague, Mr. Bawle, admit- 
ted it 

[Before WASHINGTON, Circuit Justice, 
and PETPJRS, District Judge.] 

WASHINGTON, Circuit Justice, charged 
the jury. As it is the opinion of the court, 
that the law is in favour of the defendant, 
I shall spare the jury and myself the 
trouble of going through the evidence. If. 
in the opinion of the jury, it is insufficient 
to establish the fact against the defend- 
ant, I would not wish to disturb that opin- 
ion; if it has a different operation, I shall 
not press it against him. But I must no- 
tice one of the observations made by Mr, 
Dickerson, lest those who heard it might 
suppose it had received the countenance of 
this court; and it is this, tiiat the defend- 
ant, having a bill of sale for the brig, 
might, under the circumstances of the case, 
have taken an, oath that he was owner of 
her, without committing perjury. It is true, 
that where a mistake is shown to be the re- 
sult of a misconstruction of a paper, it is 
not perjury; but no such misconstruction 
could take place in a case like this. Th.e 
oath must be considered in reference to 
the subject and occasion of it. It was 
taken for the purpose of disclosing the prop- 
erty and effects belonging to the banlmipt. 
The defendant, if Daniel's evidence is be- 
lieved, was a mere nominal owner, made so 
with his own consent, and with a view, un- 
derstood by him, to cover Daniel's prop- 
erty under his name. In no sense of the 
word could he suppose that he owned, or 
had a property in the vessel. Such a doc- 
trine would defeat the important provisions 
of our navigation law, if a citizen might 
cover the property of aliens, and yet safely 
swear that he was the owner. 

Every offence for which a man is indicted, 
must be laid against some law, and it must 
be shown to come witiiin it Such law may 
be the general unwritten or common law, 
or the statute law. The offence must not 
only come within the terms of such law, 
hut the law itself must at the time, be sub- 
sisting. It is a clear rule, that if a statute 
create an offence, and is then repealed, 
no x>rosecution can be instituted for any of- 
fence committed against the statute, pre- 
vious to its repeal. The end of punishment 
is not only to correct the offender, but to 
deter others from committing like offences. 
But if the legislature has ceased to consider 
the act in the light of an offence, those pur- 
poses are no longer to be answered, and pun- 
ishment is then unnecessary. Perjury is 
said to be malum in se. False oaths of all 
kinds are prohibited by tb.e divine law; 
but civil Institutions punish them only In 
certain cases, and upon reasons of policy. 
A false oath taken before the commissioners 
of bankruptcy, was declared to be perjury, 
and subjected the offender to punishment; 
but the moment the law was repealed, it 
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remained a false oath, but ceased to be an 
offence punishable by municipal law. There 
are many offences that are mala In se, 
which are not prohibited by human laws; 
and, therefore, if in any case they should, 
by such laws, be deemed criminal and made 
punishable, the repeal of those laws places 
the acts committed imder them, upon the 
same ground as they were before the laws 
passed. 

As to civil rights, the rule is, that rights 
acquired under, or barred by an existing 
law, are not defeated by tJie repeal of the 
law. In short, the cases whicn were cited 
at the bar, and the language which the 
legislature of the United States has used 
In the eases cited, when it has intended to 
except out of the operation of the repeal- 
ing law, prosecution for offences commit- 
ted before the repeal, are conclusive lo 
show that the above doctrine is not to be 
shaken. 

The next question is, to what extent was 
the banlaiipt law repealed by the act of the 
19th of December, 1803? [2 Stat 243.] Un- 
til we come to the proviso, it is a general 
and absolute repeal. Had it stopped here, 
what would have been the consequence? 
That all commissions then proceeded in, to 
various points of their execution, must have 
l)een arrested, and infinite mischief have been 
produced. A proviso is always intended to 
limit the generality of the enacting clause, 
or to save or except certain cases out of its 
operation. If the proviso be ambiguous, its 
explanation may best be obtained by under- 
standing the scope of the enacting clause, 
and discovering the mischief to be remedied. 
Now, here the mischief would hRve been 
what I have stated, and the proviso applies 
precisely to, and remedies It. It declares, 
that "the repeal shall in no wise affect the 
execution of any commission of bankruptcy, 
wlilch may have been issued prior to the 
passing of this act, but every such commis- 
sion shall be proceeded In, and fully exe- 
cuted, as if this act had not been passed." 
The commissions then are still to go until 
finally executed. But what has the punish- 
ment of a perjury previously committed, to 
do with the progress of such a commission 
to its final execution? I have no doubt, 
though it is not now necessary to decide the 
point, that even in the defendant's commis- 
sion, though he has obtained a certificate, 
yet If it be not to be considered as finally 
executed; and in all other commissions not 
so executed, should perjury be committed 
after the repeal, it may be punished; because 
If otherwise, it would affect the final exe- 
cution. The difference Is this: in the con- 
struction which I give to the proviso, I give 
It a prospective operation; that contended for 
by the attorney, gives It a retrospective oper- 
ation, a construction not favoured in civil, 
much less in criminal cases. In the cases of 
future perjm^\ the not punishing them would 
affect the execution of the commission, but 
not so as to perjuries previously committed. 



Upon the whole, if the legislature intended 
to except foom the operationr>f the repealing 
clause all cases where commissions had pre- 
viously issued, it was easy to have expressed 
such intention generally, and not confine the 
proviso to the execution of commissions; and 
In every instance where they did intend to 
leave open to prosecution, offences commit- 
ted before the repeal, tliey have declared it 
in plain unambiguous terms. 

If, then, the indictment cannot be sup- 
ported upon the first coimt against the bank- 
rupt law, can It be sustained upon the sec- 
ond, as against the general criminal law of 
the United States? If the case could be 
brought clearly within the 18th section of 
tills law, no doubt that the indictment might 
be supported. But this section plainly re- 
fers to perjuries committed in judicial pro- 
ceedings, whether orally, or by deposition. 
The words relied upon by the attorney can- 
not, I think, be construed to extend the crime 
of perjury to all cases of depositions taken 
under the authority of the United States, 
because that would be to make the same 
false oath perjury, and punishable if put into 
the form of a deposition, which would be 
dispunishable If given orally. This would be 
a great absurdity; but, if it be construed to 
extend to depositions taken In judicial pro- 
ceedings, then the consequence will be, that 
false oaths taken in judicial proceedings,, 
whether orally or by deposition, when taken 
under the authority of the United States,- 
are declared to be perjury. Besides, if tin* 
construction contended for be correct, the 
many laws declaring what should be perjury 
in particular cases, would have been unnec- 
essary. And what is conclusive upon this 
point is, that, admitting the construction, 
the defendant has not committed this perjury 
In any deposition; for the answer taken 
down by the secretary in this case, though 
committed by him to writing, cannot be 
called a deposition. But if the defendant 
can be indicted under the general law now, 
he might have been before the repeal of the 
bankrupt law— if so, he might upon convic- 
tion have been punished with fine, imprison- 
ment, and pillory; although under the bank- 
rupt law, the punishment was confined to 
imprisonment only, which proves either that 
false oaths, taken in judicial proceedings, are 
not made punishable by the law in question; 
or if they were, that the law quoad oaths, 
taken before commissioners of bankruptcy, 
was repealed by that law; for otherwise the 
legislative dedaration of what should be the 
punishment in such a case, would be defeated 
by the prior law, and the act of the publlo 
ofllcer in preferring to Indict under It. A 
bankrupt, though deprived of every thing, 
and therefore excused from paying a fine 
under the bankrupt law, might be fined to 
the amount of 800 dollars under the gen- 
oral law. This cannot be contended for. If 
tlien the defendant could not have been in- 
dicted under the general law, had the bank- 
rupt law been still in force, to say that 
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tie can be so indicted after the repeal, 
would be to place bim in a worse situation 
by the repeal than he was before it, whereas 
the effect of the repeal was to excuse, or 
rather to render him dispunishable for this 
■offence 

If he cannot be indicted under either of 
those laws, can the common law be pressed 
into the service? I think not; and for the 
same reasons I have assigned why he can- 
not be indicted under the general criminal 
law. First. Because the common law de- 
scription of perjury is, a false oath taken 
in some judicial proceeding in a matter ma- 
terial to the issue, and the punishment Is 
fine and imprisonment. In this case the of- 
fence does not answer the description, and 
the punishment is different 

The jury found the defendant not guEty. 

[NOTE. Rev. St. U. S. § 13. (Act Feb. 25, 1871,) 
provides that "the repeal of any statute sball not 
have the effect to release or extinguish any 
penalty, forfeiture, or liability incurred under 
■such statute, unless the repealing act shall ex- 
pressly 80 provide. " In U. S. v. Ulrici, Case No. 
16,594, this section was held to apply to indict- 
ments for criminal offenses.] 
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he had admitted the lease as laid. He now 
aslss to withdraw his admission, and to plead 
what must inevitably force the plaintiff out 
of court Upon no principle can he be al- 
lowed to amend, without paying the costs 
which have accrued since he put in his plea. 
But since he has occasioned the bringing of 
the suit by his refusal to show his deed, we 
do not think he ought to be indulged in his 
present application, so as to throw the other 
costs on the plaintiff. The proposition of the 
plaintiff, to discontinue without paying costs, 
seems perfectly fair. 



Case No. 478. 

ANONYMOUS. 

[2 Wash. C. O. 270.]^ 

Circuit Court, D. Pennsylvania. Oct Term, 

1808. 

Costs— Fayment befoiie Discontinuance op 

Suit. 

The cause had been at issue for three terms, 
and the defendant asked leave to file a new 
plea, the eifect of which would be to oblige the 
plaintiff to suffer a nonsuit. The defendant, 
before the suit was brought, refused to show 
his lease to the plaintiff, when, by so doing, he 
would have prevented the institution of the suit. 
The court refused to permit the defendant to 
enter the plea, but upon his paying the whole 
■costs of the suit. 

At law. This was a rule obtained by the 
<lefendant. after trv'O or three terms that 
the cause has been at issue, for liberty to 
amend his plea of covenants performed, 
wliicn it is admitted, if allowed, will com- 
pel the plaintiff to discontinue the action. 
The plea is certiinly a fair one, it being 
stated, that the defendant is a sub-tenant, and 
has paid the rent demanded, to his immedi- 
ate lessor. But still, the defendant asks a 
favour, and one which the court in its dis- 
cretion, and upon the cii'cumstances of the 
<;ase, may grant upon equitable terms. 
.Now, it appears that the defendant by re- 
fusing to show his lease to the plaintiff when 
asked to do so, misled him into bringing a 
suit which, if he had known that the de- 
fendant was only a sub-tenant, he would 
not have brought but, by his present plea, 

'[Originallv published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme CJourt of the United States.] 



Case No, 477. 

ANONYMOUS. 

[3 West Law J. (1845,) 144.3 

Circuit Court, B. New York: 

Patent Law— Purchasek of Abticles Enown to 

BE MaSUFACTUBED IN VIOLATION OF A FA.TENT 

NOT Liable to Injonction, 

In the U. S. circuit court, at New York, a 
motion was made for an injunction by a pat- 
entee, to restrain the defendant from selling cot- 
ton wadding, made with a machine, which the 
plaintiff alleges was an infringement on his 
patent. The court held that the purchaser on 
his own account of an article, the product of 
patented machinery, though purclmsed with the 
full knowledge that it was manufactured m 
violation of the patent could not be enjomed, 
nor held liable in any other way. 

[Contra, see Haselden v. Ogden, Case No. 
6,190.] 

[Note. Nowhere fully reported; opinion not 
now accessible.] 



Case No. 478. 

ANOWEURTH v. BURLINGIN. 

[6 West Law J. (1848,) 431.] 

Circuit Court, D. Illinois. 

Tax Titles in Illinois— "Claim and Color or 
Title Made in Good Faith." 

[At law. Action of ejectment by Anb- 
weurth against Burlin^n to recover 160 
acres of land in Adams county, BL] The 
plaintiff showed good title derived from the 
United States, and possession by the de- 
fendant, and rested his case. The defendant 
relied upon seven years' possession, the pay- 
ment of taxes during that time, and a con- 
nected title from the auditor of the state on 
a sale In 1829 for taxes, under the act of 
1827; the auditor's deed dated In 1831. Such 
was his title. The defendant maintains that 
he is protected by the limitation laws' of 
1835. If not by that, then he is by the law 
of 1838-9, "to quiet possession and confirm 
titles to land." [Judgment for plaintiff.] 

WiUiams & Lawi-ence, for plaintiff. 
Browning & Bushnell, for defendant 

THE COURT decided as to the act of 1835, 
that possession without title would not avail; 
that the supreme court of Illinois, in 1837, 
in the case of. Garret v. Higgins, [Garret v. 
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Wiggius, 1 Scam. 335,] had decided, that the 
auditor's deed, Tinaccompanled with proof of 
the performance of the essential requisites 
of the law, conveyed no title. Therefore, 
the defendant Is not protected by that law. 
Also that the law of 1838-39 was unconsti- 
tutional and void, because It purports to con- 
vey to one man the land of another. The 
court farther decided, that the auditor's deed, 
unaccompanied as in the case at the bar by 
proof that he had performed all the reqiil- 
sites of law authorizing him to sell the 
land for taxes, conveys no title. Therefore, 
the defendant Is not protected by "claim 
and color of tide made In good faith" In the 
meaning of the law. The court defined the 
"claim and color of title made In good faith" 
under this law, to be such a title as in law 
would pass the estate prima facie, if a bet- 
ter title be not shown. That it Is a question 
of law, and not depending upon the opinion 
of the occupant, otherwise the defence would 
depend upon the capacity of the man To 
Judge; In which case it would protect one 
and not avail another, who might be more 
Intelligent 

[NOTE. The points determined in this case 
were originally published in the St. Lonis (Mo.) 
Kew Era. and reprinted in 6 West. Law J. (1S48,) 
ft«.i*i ^®® Arrowsoiith v. Burlingim, Case No. 
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Case No. 479. 

The ANTAKCTIO. 

[1 Spr. 206;* 15 Law Rep. 578.] 

District Court, D. Massachusetts. Dec, 1852. 

Maritime Liens — Matejiuls for Construction 

— llASaACHUSETTS ACT OF 1S4S — CREDIT — PAY- 
MENT Applied to the Debt Secured bt Lien. 

/„i;,?°^%^nr^.**^^l^^^^°^Hs^*^ts statute of 1848. 
(chapter 290. § 1,) the lien upon a new ves- 
sel for materials furnished is only for those 
actually used in her construction. 

^*78ri ^^ '^^ '^^^^ ■^' ^^®"*'<=®' 26 Fed. 

2. Where, In the purchase of materials to 
be used in the construction or repair of a vea- 
8d, a credit is given, which, it is known by 
the parties, will expire before the completion 
and sailmg of the vessel, the Uen is not there- 
by extinguished. 

3. When there are two debts, one secured 
by a hen and the other not so secured; and a 
general payment is made by the debtor, without 
any appropriation thereof at the time it is made, 
Mther by the debtor, or by the creditor with 
the actual or presumed assent of the debtor, 
the Jaw will appropriate it to the extinguish- 
ment of the debt secured by the lien. 

[Cited in The A. R. Dunlap, Case No. 513; 
The J.^ F. Spencer. Id 7,316; The Lady 
Franl£lin. Id. 7,98i; Schuelenburg v. Mar- 
tin. 2 Fed. 749.1 



'[Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., IJsq., and here 
reprinted by permission.] 



(Case No. 479) ANTARCTIC 

In admiralty. Libel In rem, by Qurdon 
Waterman [against the ship Antarctic] to 
recover a balance of $1048 claimed to* be 
due on account of materials furnished for 
the ship Antarctic, by virtue of the lien 
given by the statute of Massachusetts of 
1848, c 290, § 1, which provides that "when- 
ever a debt is contracted for labor per- 
formed, or materials used in the construc- 
tion or repah:, &c., of any vessel within this 
commonwealth, such debt shall be a lien,"^ 
&c It appeared In evidence that the libel- 
lant, in pursuance of a contract with Can- 
non & Lewis, the ship-builders, delivered a 
quantity of lumber valued at $1148, at th.eir 
ship-yard, while the Antarctic was build- 
ing. The evidence, as to what portion of 
this Identical lumber was actually used in 
the ship, was conflicting. The lumber was 
originally purchased upon a credit of four 
months. On the 1st of January, 1852, the 
builders made to the libellant a cash payment 
of $100, and gave their promissory negotia- 
ble note, payable at the Marine Bank Jn New 
Bedford, without Interest, for $400 more. 
The note was dated Jan. 6th, 1852, and was 
payable in four months. The Antarctic was 
libelled April 28th, and sailed m May fol- 
lowing. The points taken by the respective 
counsel, and the facts In the case, sufficiently 
appear in the opinion of the court. 

T. G. Coffin, for Ubellant 
R. C. Pitman and J. C. Stone, for respond- 
ents. 



SPRAGUB, District Judge. The first 
question Is, whether the UbeUant has any 
lien. It Is contended by the claimant, that 
In order to create a lien, .the materials 
should have been originally furnished for 
this specific ship, and I have been referred 
to the case of The Oalisto, [Case No. 2.316.) 
But the language of the Maine statute, un- 
der which, that decision was made, is differ- 
ent from the Massachusetts statute. The 
former requires the materials to be furnished 
for, or on account of, the ship; the latter, 
that they should be used in the ship. In 
this case, the ship was in the process of 
building; the lumber was delivered to the 
builders, at their yard, and was suitable for 
this ship, and so far as It was actually 
used in her construction, the presumption 
is, that it was purchased for that purpose. 
It is said, that the construction of the statute 
contended for, will give a general and In- 
definite lien, following the property through 
any number of intermediate hands. But 
where the circumstances plainly show a 
personal credit, and negative the idea of 
any other, the lien will not exist When a 
man sells to a mere lumber dealer, he cer- 
tainly trusts to Individual credit; and gen- 
erally, when he sells to one not a builder, 
he has no lien. The debt is to be created 
for materials to be used In the ship. I 
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think, in tliis case, there is a prima fade 
lien. On the other hand, it is contended 
hy the lihellant, that there is a lien for the 
whole amount, whether used or not, if it 
were apparently furnished for the ship. But 
I cannot say, that if it were furnished for 
the ship, it would create a lien, unless used. 
That is the language o? the statute, and Is 
equitable. The merchant, contracting with, 
or purchasing of, the builders, may know 
what amoimt of materials has gone into 
the ship, and may guard himself to that ex- 
tent; but he cannot know what amount the 
builders may have purchased. The equity 
of the law is, that the materials and labor 
put into the vessel, shall be held as security 
to those who furnished them. Th.e Keai*- 
sarge, [Case No. 7,634;] The Kiersage, [Id. 
7,762;] 1 Pars. Mar. Law. 493-496. 

The second question is, whether such a 
credit as was given by the original con- 
tract, excludes the idea of a lien. When 
the original credit was given, it was l:nown 
by the parties that It would expire before 
the completion or sailing of th.e vessel, and 
I think there is nothing in it inconsistent 
with the existence of the lien. Sudi a 
credit only suspends the remedy, until it 
expires. 

[The more important question is ns to 
the application and effect of the note which 
was given. This note was not du.» wlien 
process was commenced, and the credit giv- 
en by it at least suspended the remedy, if it 
did not displace the lien. As to this amount, 
then, the suit was clearly prematiure. But 
the claimants contend that the note was ab- 
solute payment pro tanto. By Ihe law of 
Massacimsetts and Maine, a negotiable prom- 
issory note is prima facie payment It Is 
otherwise in most of the other states. The 
case of The Chusan, Case No. 2,717, was 
decided according to the local law of New 
York. In the present case, the 1;) \v of Mas- 
sachusetts must govern the <;ontraev. There 
is nothing in the case to repel the presump- 
tion of payment.]' By the evidonce it is 
shown, that the note for $400 was an abso- 
lute payment pro tanto, and it remains to 
consider how this amount, and the §100 
paid in cash, shall be appropriated. The 
libellant contends, that, if it appears Ihat 
for a portion of the lumber i.urciiased he 
has no lien, then this paym<»nt shall be ap- 
plied to discharge the portion of the debt 
not thus secured; while the claimant con- 
tends that the payment sliall be applied to 
the extinguishment of the lien. This leads 
us to consider the doctrine of the appropria- 
tion of payments. The books abound with 
very conflicting opinions on this subject. 
The language of different cases is not capa- 
ble of being reconciled. But I think we 
shall find the dicta more contradictory tl»an 
the decisions. The disposition to generalize 
has led to much of the difficulty. Thus, the 
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strongest case cited for the libellant, Upham 
V. Lefavour, 11 Mete. [Mass.] 174, contains 
the general proposition, that the creditor 
may appropriate a payment to discharge a 
portion of the debt that has no security; 
but the circumstances of that case were 
very pecidiar, and required no such dictum 
to support the "decision. (The judge here 
entered upon a critical examination of the 
facts in that case, and the grounds upon 
which the decision might properly be placed.) 
The authorities agree that, in the first in- 
stance, the debtor may appropriate; that, 
failing to do so, the creditor may appropri- 
ate at the time; but, beyond this point, the 
decisions are not tmiform. It is held. In 
some of the cases, that the creditor has the 
right of appropriation, even up to the last 
moment, and may change a prior applica- 
tion made by him. But I think the true 
rule is otherwise, and is that which is sub- 
stantially laid down in the cases. Gass v. 
Stinson, [Case No. 5,262;] Pattison v. Hull, 
9 Cow. 773; Warren v. W^arren, 6 Law 
Rep. 501. All the authorities agree in one 
point, that the debtor, when he pays, has a 
right to say to what debt the payment shall 
be appropriated; and this for the obvious 
reason, that the debtor might withhold the 
payment, and if the creditor receives it, he 
must take it on the terms offered by the 
debtor. Now, it is said, that the debtor 
failing to exercise the right, it passes to 
the creditor. Why so? What equity is 
there in giving this right to the creditor, at 
any subsequent period? If the creditor ap- 
propriates it at the moment^ and with the 
knowledge of the debtor, and he is silent, 
there is a presumed assent to th.e applica- 
tion. Otherwise the law. ought to appropri- 
ate. But on what principles? The Roman 
law adopted the rule of appropriation, sanc- 
tioned in the case of Gass v. Stinson, [su- 
pra,] and the other cases above cited, viz., 
that the application was to be made as the 
defendant would have made it, if he had ex- 
pressed his choice at the time. Thus, where 
there are two debts, one seciured by a pen- 
alty and the other not, or one bearing in- 
terest and the other not, the payment, in 
both cases, is to be applied to discharge 
the former, according to the presumed intent 
of the debtor. I am satisfied, that the law 
applies the same principle, in case of a debt 
in part secured by a lien; that the debtor 
would naturally intend to relieve his prop- 
erty from incumbrance. He had the origi- 
nal right of appropriation, but it not hav- 
ing been made by either party, the law 
comes in and makes it, as it presumes the 
debtor would have done. The case cited of 
Harker v. Conrad, 12 Serg. & B. 301, fully 
sustains this view, and the present case is 
stronger in favor of the claimant The case 
in Pennsylvania, was one of lien and a gen- 
eral payment, and the court held tb.at the 
builder was bound in conscience, to have 
reUeved the property sold by him, from in- 
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cambrance; and, therefore, lie nniat be pre- 
sumed to have intended so to do. But from 
the circiimstances of that case, it is doubt- 
ful whether it was his pecuniary interest 
to do so. The presumption was certainly 
a charitable one. But, in the present case, 
both the obligation and interest of the 
builders required them to deliver the ship 
to the claimant free of all incumbrances, 
for he had made advances to the builders 
equal to the value of the vessel. It is 
therefore to be presumed, that they would 
have 80 appropriated the payments as to 
effect this object. I shall therefore appro- 
priate the $500, toward satisfaction of the 
part secured by the lien. 

The last question to be considered Is, what 
was the amount of materials used in this 
ship, for which a lien existed? The amount 
Is left somewhat Indeterminate, but on the 
whole I must take the builders' testimony 
as most satisfactory, and shall fis the amount 
at $700. From this the $500 is to be deduct- 
ed, and a decree will be entered for the 
balance, $200, and costs. 



Case No. 480. 

Tho ANTELOPE. 

[1 Ben. 343.]^ 

District Court, S. D, New York. Aug., 1867. 

Setting Aside Default — Waiveu — Cancelling 
Stipulations— Practice. 

1- Where a libel was dismissed by default 
m 1860, and the claimant, without notice to 
the libellant, entered an order, in 1861, can- 
celling the stipulation for costs and the bond 
under the act given on the discharge of ttie 
vessel, but thereafter agreed to open the de- 
fault, and the cause was, in 1804, noticed for 
hearing by both parties, but. when it was 
called for hearing, in March, 1864, the claim- 
ant's proctor stated that it had been dismissed, 
and thereupon the libcUant's proctor moved 
to set aside the decree and the order of cancel- 
lation, which motion was adjourned by con- 
sent till the present time: Held, that the 
claimant was regular in entering the order of 
cancellation without notice to the libellant, 
the libel having been dismissed by default. 

2. That the claimant had, by his acts, 
waived the decree dismissing the libd and 
the order of cancellation. 

3. That the court had power to vacate that 
decree and order, so as to hold the stipulators 
still liable on their stipulations. 

In admiralty. This was a motion to set 
aside a decree entered In October, 1860, dis- 
missing the libel in this case, and an or- 
der entered In January, 1861, cancelling the 
bond given on the discharge of the vessel, 
and to set the cause down for trial. The 
libel was filed In October, 1855, to recover 
for spars furnished to the vessel on the or- 
der of her owner while she was being built 
by him, and used In building her, of the 
value of $415. A claim and a stipulation for 
costs and a bond under the act of congress, 
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in double the amount claimed, were filed, 
and the vessel was discharged from cus- 
tody. The claimant filed an answer, and, in 
March, 1859, the cause being on the calen- 
dar, was called in its order, and, the libel- 
lant not appearing, a decree was made dis- 
missing the libel, with costs. This disposi- 
tion of the case was made, it was said on 
the motion, because of the decision made by 
the supreme court at the December term, 
1857, in the case of People's Ferry Co. v. 
Beers, 20 How. [61 U. S.] 393, and of the 
rule adopted by the supreme court at the 
December term, 1858, as the result of the 
case of Maguire v. Card, 21 How. [62 U. S.] 
251, and because it was thought that, imder 
the principle of that rule, taking away from 
district courts the right of proceeding In rem 
against a domestic vessel for supplies or 
repairs In virtue of a lien given therefor by 
state laws, no recovery could be had In this 
suit But, notwithstanding this decree, the 
case was noticed and put upon the calendar 
by the claimant for the October term, 1860, 
and, on the 5th of October, 1860, the libel 
was again dismissed with costs, the libellant 
not appearing, and a decree to that effect 
was entered. On the 26th of January, 1861, 
an order was entered, on motion of the 
claimant, reciting that the libel had been 
dismissed by default, and that more than 
ten days had elapsed since the decree, and 
no subsequent proceedings had been taken 
on the part of the libellant, and ordering that 
the stipulations executed on the part of the 
claimant be cancelled. This order was en- 
tered as an order of course and without no- 
tice to the libellant No notice or copy of 
the decree dismissing the libel, and no no- 
tice or copy of the order of January 26th, 
1861, was served on the libellant's proctdrs. 
The clerk's costs were taxed January 26th, 
1861, and the taxed bill was filed the same 
day, but the taxation was without previous 
notice to the libellant, so far as appeared. 
The bill of costs was served on the libel- 
lant's proctor, and he. Immediately on re- 
ceiving it requested the claimant's proctor 
to open the default and withdraw the bill 
of costs, and was told, in reply, that he 
might consider the bill of costs withdrawn 
and the default opened. In February, 1864, 
the libellant's proctor informed the claim- 
ant's proctor that the cause would be no- 
ticed for the March term, 1864, and each 
party served a notice of trial on the other 
party in the suit for the March term, 1864. 
The originals of these notices were produced 
to the court, that is, the one served by the 
claimant's proctor on the libellant's proctor, 
and a copy of the one served by the libel- 
lant's proctor on the claimant's proctor, the 
latter having upon it an admission of serv- 
ice by the claimant's proctor, dated Feb- 
ruary 16th, 1864. The cause being on the 
calendar for the March term, 1864, was 
called for trial, when the claimant's proctor 
stated to the court that the libel had been 
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dismissed by default The case then stood 
over, and this motion was noticed for the 
29th of March, 1864, and had been postponed 
by consent from that time imtil now. 

A. P. Smith, for libellant 
W. R. Beebe, for claimant 



BLATCHFORB, District .Tndge. It is 
claimed on the part of the libellant, that, un- 
der the decision of the supreme court in the 
case of The St Lawrence, 1 Black, [06 U. S.] 
522, this court has jurisdiction of this case, 
and that the libellant ought to have an oppor- 
tunity to try the case on its merits. 

It is urged that it was irregular to enter 
the order of January, 1861, as an order of 
course, and without notice of a motion for 
leave to enter it; but I am of opinion that 
the proceedings on the part of the claimant 
were regular. After he took the decree in 
October, 18G0, dismissing the libel by default 
for want of the appearance of the libellant 
when the case was called for trial, it was 
regular for him to enter without notice an 
order of course canceUing the stipulations 
executed on the part of the claimant Such 
an order followed of course the dismissal 
of a libel, and it did not require any special 
fiat of the com-t or the judge, or any signa- 
ture of the judge to the order, or any notice, 
to authorize its entry. Under rule 145 of 
this court in admiralty, where proceedings 
on a decree are not stayed by an appeal, 
and the decree is not satisfied in ten days 
after notice to the proctor of the party 
against whom it is rendered, an order that 
the sureties of such party cause the engage- 
ment of their stipulation to be performed, 
or show cause why execution should not 
issue, is an order of course. In view of 
this practice and of the fact that, where a 
libel is dismissed, the whole foundation and 
support of the stipulations is gone, and 
they fall with the libel as a matter of course, 
there is no reason why an order cancelling 
the stipulations should not be an order of 
course. 

But I think that the claimant, by his con- 
duct, followed up by his noticing the cause 
for trial for the March term, 1864, waived 
the decree of October, 1860, dismissing the 
libel, and the order of January, 1861. The 
only question as to which I have had any 
hesitation has been, whether the <dalmant 
could thus practically assent to the reinstate- 
ment of the cause, so as to affect the sure- 
ties In the stipulations, and hold them to 
their liability after the dismissal of the libel, 
and whether the court could now vacate 
the decree and the order, so as to hold 
the sureties still liable on their stipulations. 
Unless that can be done, the remedy to the 
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libellant is practically worthless. The point, 
however, Is settled by the decision of the su- 
preme court in the case of The Palmyra, 
12 Wheat [25 U. SJ 1. In that case, the 
supreme court dismissed an appeal, and aft- 
erwards ordered the case to be reinstated. 
It was contended that the court had no 
authority to reinstate the case after such a 
dismissal, because it might operate to the 
prejudice of the stipulators or sureties to 
whom the vessel was delivered upon stipula- 
tion in the court below. The court Mr. 
Justice Story delivering its opinion, overrul- 
ed the objection and said: "Whenever a 
stipulation Is taken, in an admiralty suit, 
for the property subjected to legal process 
and condemnation, the stipulation Is deemed 
a mere substitute for the thing itself, and 
the stipulators liable to the exercise o£ aU 
those authorities on the part of the coi.Tt 
which it could properly exercise if th»i ining 
itself were still in its custody. 'Vhi-i is the 
known course of the admiralty. It is quite 
a different question whether the court -.vill. 
In particular cases, exercise its authority 
where sureties on the stipulation may be 
affected injuriously. That is a subject ad- 
dressed to its sound discretion." "Every 
court must be presumed to exercise those 
powers belonging to it, which are necessary 
for the promotion of public justice, and we 
do not doubt this court possesses the power 
to reinstate any cause dismissed by mistake. 
The reinstatement of the cause was founded, 
in the opinion of this court, upon the plain 
principles of justice and according to the 
known practice of other judicial tribunals in 
like cases." This court has, therefore, clearly 
the power to reinstate this case. It was dis- 
missed on the idea that the supreme court 
had decided that this court had no jurisdic- 
tion of such a case. The libellant now claims 
that the supreme court has decided otherwise. 
He is entitled to try the case and to maintain 
the jurisdiction of this court if he can, and 
he cannot try the case unless It be reinstat- 
ed. The mistake made by the libellant 
in allowing the case to be dismissed by 
default, was Indeed a mistake of law, and 
the case would have been in a different 
position if the claimant had not waived as 
he did the decree and the order, and, but 
for such waiver, the court might have been 
constrained to deny any relief to the libel- 
lant Nor is it shown that the sureties wiU 
be affected any more injuriously than sure- 
ties in any case who may be compelled to 
respond for theh- principal. The court acts 
on the matter as if the vessel were still in 
its custody. The result is that the case is 
a proper one for granting to the libellant 
the relief asked for. 
Motion granted. 
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Case No, 481. 

The AKTELOPE. 

[1 Ben. 521.]» 

District Court, E. D. New York. Oct., 1867. 

Admiraltt Practice — Boxdikg a Vessel, Worth 
Less than Several Claims against Her — 
Married Women Rejectbd as Screties. 

1. Where several libels were filed against a 
vessel to recover claims, which amounted to 
more than the appraised value of the vessel, 
HcUl, that she uii^rht be disoharged. on the 
claimants fdvinp: a stipulation, in the full tdlue 
of the vessel, tlie same to stand in court, for 
the bcneiit of all the libellants before the 
court. 

2. That a married woman, though she justi- 
fied in the required amount, would not be ac- 
cepted as surety. 

In admiralty. The ship Antelope was held 
under process in two cases, and both cases 
came before the court upon a motion made 
on behalf of the claimants, for the release 
of the vessel upon bail. It appeared that, 
on the 31st day of August, 1867, one George 
W. Curtis filed his libel against the vessel 
to enforce a lien, amounting to ?827.22, for 
supplies furnished the vessel In this port 
between the 19th day of June and the 30th 
of August last The vessel was, at that 
time, in the custody of the sheriflC, under 
process issuing out of a state coturt, and the 
execution of the process of this court was, 
accordingly, delayed until the custody of the 
sheriff terminated by a sale and delivery to 
the persons now before the court as claim- 
ants, when the vessel was duly seized by the 
marshal, under the process issued in the ac- 
tion of Curtis, and also under process is- 
sued In a subsequent action instituted 
against the same vessel by the Ilbellant, 
Pranlilin P. Randolph, to recover the sum 
of §23,000, claimed to be due by reason of 
a breach of a charter party, which occurred 
In this port at about the same time. The 
total value of the vessel, as ascertained by 
an appraisement, to which no objection was 
taken, was ?18,000, a sum insufficient to dis- 
charge in full the claims made against her in 
the two actions above mentioned. The claim- 
ants, having perfected their appearance, now 
moved for the release of the vessel, upon 
the filing of a stipulation In the full value 
of the vessel, the same to stand In court 
In place of the vessel for the benefit of all 
the libellants before the court, and condi- 
tioned to abide by and perform the aecrees 
of the court In such actions, and pay the 
sums awarded therein, not exceeding In all 
the appraised value of the vessel. 

Beebe, Dean & Donohue, for Curtis. 



^[Reported by Robert D. Benedict, Esg., 
and here reprinted by permission.] 

IFJED.CAS. — 66 



Scudder & Carter, for Randolph. 
Emerson & Goodrich, for claimants. 

BENEDICT, District Judge. Inasmuch as 
the value of this vessel is conceded to be 
less than the amount claimed in these ac- 
tions, it is manifest that the claimant will,, 
by stipulating to pay the decree in each case- 
to the extent of the value of the vessel, ren- 
der himself liable to pay Into court, upon his 
stipulations in the two cases, more than 
the value of the property which he will re- 
ceive upon the release. Unless, then, some- 
form of stipulation can be taken which will 
j render the claimant liable for no more- 
j than the value of the property which he re- 
ceives from the marshal, the vessel must 
remain In custody. According to the view 
taken by the libellants, the necessary effect 
of admiralty proceedings against a ves- 
sel, under circumstances like the present. Is 
to compel the shipowner either to permit 
his vessel to be taken from him and sold 
before any liability on her part has been 
ascertained, or to allow her to remain tied 
to the wharf In custody of the marshal 
until the final termination of the litigation 
in this or the appellate court, or to pay a 
demand which he disputes. But the flexible 
proceedings of the admiralty cannot be sup- 
posed to be Inadequate to such a state of 
facts, and the court powerless to prevent 
such an effect of its process. To relieve 
a ship owner from such a dilemma, by a 
stipulation in the form here proposed, is 
as clearly within the general powers of a 
court of admiralty as the power to release 
upon a stipulation in the ordinary form. It 
is a power necessary to the proper exercise- 
of the extraordinary jurisdiction over a ship- 
and her owners, which belongs to this courts 
and the same reason which impels the court; 
to take the ordinary stipulation is applicable- 
in favor of the stipulation In the form pro- 
posed. A court of admh:alty will always re- 
lease a ship, and enable her to proceed to- 
earn freight, when the rights of parties hav- 
ing claims upon her can be properly pro- 
tected by a stipulation taken in place of the- 
vessel. The stipulation here offered will! 
fully secure to the libellants all the rights: 
which they now have. Their proceedings- 
look to a sale of the vessel, in satisfactioa 
of the claims set forth. If the vessel were- 
to be sold upon final decrees, or as per- 
ishable, only her value would be paid into 
the registry, no matter how many claims^ 
were outstanding against her, and the Ilea 
of each Ilbellant would be then transferred? 
to the fund in court, leaving the vessel free- 
from all liens. Under the stipulation pro- 
posed, the same sum will be paid in, and 
with this difference in favor of the libel- 
lants, that, by the terms of the stipulation 
offered, the amount so paid In will be appli- 
cable to the payment of the claims of the 
present libellants before the court; whereas^ 
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In case of a sale, the proceeds might be sub- 
jected to subsequent and additional claims. 
While the stipulation proposed will thus 
secure to the libellants the payment of theh: 
demands, it will cause no inconvenience 
in the prosecution of the suits. The pro- 
ceeding is> in effect, a consolidation of the 
two causes for the purpose of bonding, to 
avoid the loss and expense which must 
otherwise be sustained; and the causes 
could properly be formally consolidated for this 
purpose, and might well remahi consolidated, 
If either libeUant desires to contest the validity 
or amount of the demand made by the 
other, to be dissevered whenever it shaH 
be needful for the sake of convenience or 
in furtherance of justice. The Wm. Hutt, 
1 Lush. 25. In all cases of many libels 
against a vessel, where the proceeds in 
court are insufficient to pay aU, the causes 
are, in effect, consolidated: that is, no one 
l3 heard without notice to aU, and the rights 
iind priorities of all are disposed of at one 
and the same time, each libel being generally 
considered as an answer to all other libels, 
when the question is simply one of priority. 
The Magoun, [Case No. 5,163.] It is not 
seen why the same practice cannot as well 
be pursued where, Instead of proceeds, there 
is a stipulation for the benefit of aU. See 
The Rodney, [Id. 11,903.] As to the objec- 
tion founded upon the eleventh rule of the 
supreme court, it seems sufficient to say 
that that rule is not Intended to apply to a 
case of several libels against a vessel which 
is insufficient to pay aU; and no rule of the 
supreme court applying to the case, it must 
be governed by "the principles, rules and 
usages which belong to com*ts of admiralty, 
as contradistinguished from courts of com- 
mon law." The Delaware, [Case No. 3,762.] 
Moreover if. the eleventh rule were to be 
deemed applicable to a case like this, the 
power which the rule confers upon the court 
to fix the amount of the stipulation, with- 
<»ut regard to the value of the vessel, would 
<nclude the power to limit the liability of 
the stipulation as proposed here. The mo- 
tion of the claimants will, therefore, be 
granted, and the vessel will be released upon 
the claimants filing a stipulation to the 
«£eect above indicated. The form of the 
stipulation may be settied before the court, 
if necessary, and it must contain a provision 
for interest. In this com-t, all persons de- 
siring to recover property upon stipulations 
«re required to include in their stipulations 
a. provision for interest on the value of the 
property, from the time of its receipt. 

The claimants presented, as sin-ety on 
the bond directed to be given as above, a 
married woman, who justified In the re- 
quired amount. The libellants objected to 
taking a bond thus executed, and, on refer- 
ring the matter to the judge, the surety was 
rejected, and the claimants were ordered to 
furnish other smrety. 
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Case No. 482. 

The ANTELOPE. 

[2 Ben. 405.]* 

District CJourt, S. D. New York. May, 1868. 

Mabitimb Liens — Building Vessel— Rights 
UXDEU State Law. 

1. When articles are furnished towards the 
building of a vessel, no lien for their value 
is given by the general maritime law. 

2. Where a vessel was bnilt at Newburgh, 
New York, in 1855. and articles were f urnislied 
by tlie libcllant there for such building, and the 
vessel left Newburgh and went to New York 
citv, and the libellant then filed his libeK in 
1855, to recover the value of the articles: Held, 
That he had no Hen under the lien law then in 
force in the state, because he had not filed 
specifications of his lien within twelve days 
after the vessel left the port of Newburgh. as 
was required by such lien law. That he had 
no lien otherwise, and the libel must be dis- 
missed. 

[In admiralty. Libel In rem by David J. 
Taff against the brig Antelope for iflaterlaLs 
furnished during the building of the vessel. 
Libel dismissed, with costs.] 

A. F. Smith, for libellant. 
C- Donohue, for claimant. 

BLATOHFORD, District Judge. This Is a 
libel, which avers, that, sometime in Septem- 
ber, 1855, there being then a brig or vessel, 
since called the Antelope, building at New- 
burgh, in the state of New York, her owner 
or owners, or his or their agent employed in 
building the same, applied to the libellant. 
David J. Tafif, to furnish a set of spars and 
a foreyard for the vessel; that the libellant. 
on such order, furnished to the brig one set 
of spars and a foreyard; that the value of 
the set of spars was §385, and the value of 
the foreyard ?30; that the articles were duly 
delivered, and were used In building the ves- 
sel; that the value thereof was, by the mar- 
itime law and the law of the state of New 
York, a lien on the vessel; that the articles 
I have not been paid for; that the vessel is 
' at the city of New York; that she left New- 
burgh, where she was built, for the city of 
New York, about seven days prior to Octo- 
ber 4th 1855; and that she has remained at 
New York ever since, and has never been 
without the state of New York. The libel 
was filed October 4th, 1855. 

The answer sets up, as a defence, that 
the spars alleged to have been furnislied to 
the brig were furnished to one Marvell, and 
not to the vessel, and that, if any lien ever 
existed, it was lost by the departure of Xhe 
vessel from the port where she lay at the 
time of the alleged furnishing of the spars. 

This defence Is made out, as respects the 
loss of any lien which the libellant ever had. 
He had no lien by the general maritime law, 
for the articles furnished by him towards 
building the vessel, which this court can 

^Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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enforce In admiralty. People's Ferry Ck). y. 
Beers, 20 How. [61 U. S.] 393; Roach v. 
Chapman, 22 How. [03 U. S.] 129. There- 
fore, any Hen which he had was one given 
by the law of New York. By that law, (2 
Rev. St. 493, § 1, as amended by chapter 
110 of the Laws of 1855, passed March 29, 
1855,) whenever a debt amounting to fifty 
dollars or upwards is contracted by the mas- 
ter, owner, or his agent, builder, or con- 
signee, of any ship or vessel within the state, 
on accoimt of any materials or articles fur- 
nished in this state, for or towards the build- 
ing, fitting, furnishing, or equipping such 
ship or vessel, such debt is made a lien upon 
such ship or vessel, her taclde, apparel, and 
furniture, and Is preferred to all other liens 
thereon except mariners' wages. It Is fur- 
ther provided (section 2, as amended by the 
same act of 1855) that, in all cases, the Hen 
shall cease immediately after the vessel 
shall have left the port at which she was 
when the debt was contracted, unless the 
person having the lien shaU, within ten days 
after such departure, cause to be drawn up 
specifications of his lien, the correctness of 
which shall be verified by oath and filed in 
the county clerk's office of the county In 
which the lien shall be created. In this case, 
the libel and the testimony show that the 
vessel was built at Newburgh, that she was 
at Newburgh when the debt was contracted, 
that the articles furnished by the libellant 
were furnished to her at Newburgh. and 
were used in building her at Newburgh, and 
tliat she had left Newburgh, and had arrived 
at New York. The lien, therefore, if any 
tlxere was, ceased Immediately after the ves- 
sel left Newburgh, unless the libellant filed 
the specifications prescribed within ten days 
after the departure of the vessel from New- 
burgh. The libel avers no such filing. It Is 
for the libellant to aver and prove such 
filing. No evidence of any such filing was 
given. The answer takes the objection clear- 
ly, and the libel must be dismissed, with 
•costs. 



Case No. 483. 

The ANTELOPE. 

[Blatchf. Prize Cas. 370.? 

District Court, S. D. New York. June, 1863. 

Prize— Violation of Bi,ockadb —False Papers. 

Vessel and cargo condemned for having false 
papers as to their destination, and for an at- 
tempt to violate the blockade. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captm-ed, March 31, 1863, by the 
United States steamer Memphis, as prize, 
and were sent into this port for adjudication. 
They were here libeled, April 23, 1863. De- 
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fault for the non-intervention of any claim- 
ant or defence having been regularly taken 
In court, the preparatory proofs and the ves- 
sel's papers were submitted to the court, on 
the part of the libellants, with a demand 
for judgment against the vessel and cargo. 
No papers relating to the vessel and cargo 
or the voyage were found on board of her, 
except the clearance of the vessel at the port 
of London for Nassau, N. P. January 15, 
1863, and letters of introduction of the 
master of the vessel, William Brain, from 
a Mr. Martin, assuming to be the owner of 
the schooner, and recommending the vessel 
and the cargo of salt on board of her to a 
Mr. Hart, of Nassau, for advice and direc- 
tions as to the business of the voyage. The 
mate of the vessel, in his examination in 
preparatorio, says that the master and the 
crew of the vessel belonged to England, and 
shipped from London to Nassau, but that he 
understood that the voyage was not 
to be to Nassau, but to some other 
port on the continent of North Ameri- 
ca; that her cargo was aU salt; that Lon- 
don was her last clearing place; that she 
was captured near Fort Sumter, going Into 
Charleston harbor; that he and the master 
knew that that port was then under blockade; 
that, when first pursued, the Antelope was 
endeavoring to enter Charleston; and that 
she tried to escape by getting into BuU's 
bay. The master, V^iUiam Brain, confirms 
the evidence of the mate, and says that the 
vessel was captured trying to run the block- 
ade of Charleston; that he knew of the war 
and of the blockade of Charleston, and pre- 
sumes that the owner of the vessel did also, 
when he sailed; and that he was bound to 
run the blockade at Charleston, and steered 
for that purpose. 

All the evidence Is concurrent and conclu- 
sive that the nominal clearance of the ves- 
sel from London to Nassau was simulated and 
false, and that the voyage from London was 
set on foot and pursued with a design to 
violate the blockade of Charleston. A decree 
Is pronounced for the condemnation and for- 
feiture of the vessel and cargo, because of 
false papers, and an attempt to run the 
blockade of Charleston, In her destination 
and procedure. 

Case Wo. 484. 

The ANTELOPE. 

MONTGOMERY v. TYSON. 

[1 Lowell, 130.]^ 

District Court. D. Massachusetts. Feb., 1867. 

Seamen-Wages— Wkitten-Coxtract-Whalivo 
Votage-Salvage-Seamen as Salvors 

,.^'tS^tn^? '"It!^-® whaling service have a lien 
on the oil for their wages. 

[Cited in The Ontar io, Case No. 10,543.] 

^[Reported by Hon. John Lowell, LL. D.. 
District Judge, and here reprinted by permis- 
sion.] 
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2. Seamen can be salvors only when their con- 
Deetion with the ship has been entirely broken 
ap. 

rSee The Olive Branch, Case No. 10,490; 
Phillips Y. McCall, Id. 11,104.] 

3. Daily wages which had been promised the 
crew for services in the nature of salvage were 
allowed, the owners not objecting. 

4. Where, in the original articles for a whal- 
ing voyage, the time of its continuance, though 
agreed on, was accidentally omitted to be writ- 
ten out, tke defect can be supplied by oral evi- 
dence. 

[Cited in Frates v. Howland, Case No. 5,066.] 

5. Salvage paid by the master in good faith, 
and in the exercise of reasonable prudence, is a 
charge upon the oil in which the crew must 
share. 

In admiralty. 

p. W. Sawyer and B. H. Pierce, for 11- 
bellants. 

T. K. Lothrop and W. W. Crapo, for claim- 
ants. 

LOWELL, District Judge. These two 
cases, which were tried together, were both 
promoted by the crew of the whaling bark 
Antelope; one for wages and salvage, 
brought against the oil which was saved and 
sent home from the wreck of tne vessel, and 
the other against the master and owners for 
damages for alleged short supplies and other 
breaches of the contract or the duty of the 
respondents. The vessel, which was lost on 
the rocks of Nianteleck barbor, in Cumber- 
land inlet, on the night of the fifth of Oc- 
tober last, had had a long and unsuccessful 
voyage, and had passed two winters in the 
ice. The amount of oil and bone taken was 
not sufficient to give either to owners or 
crew any thing like a fair return upon their 
respective outlays of time, labor, and money. 
These circumstances are not the most pro- 
pitious for the harmonious settlement of any- 
joint enterprise. 

Taking first the libel that was first filed. 
It is clear that the libellants are entitled to 
the lays provided for in the articles. They 
contend for more, and say that the articles 
are void as not complying with the statutes, 
in this, that the voyage Is not stated in them. 
It appears, that in the original paper the time 
to which the voyage was limited Is not men- 
tioned; but it is proved that the usage on 
this Greenland fishery, is, to stipulate for a 
term not exceeding thirty months; and that 
it was so understood in this case; and that 
the copy of the articles certified by the col- 
lector, which was taken in the ship, was 
so written out. How this discrepancy oc- 
curred is not shown, and there is no reason 
to suspect any fraud on the part of any one. 
Under these circumstances the omission may 
be made good by oral evidence. Wickham 
V. Blight, [Case No. 17,611;] The Harvey, 
2 Hagg. Adm. 79. So far as statutes are 
concerned, there is none, I think, which regu- 
lates the shipping of men on whaling voy- 
ages, or requires the contract to be in writ- 
ing; I mean the original shipment in the 
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home port Curt. Merch. Seam. 60; Tabor v. 
U. S., [Case No. 13,722;] The Atlantic, [Id. 
020.] So that no question arises under tlie 
law making void shipments of seamen con- 
trary to law. 

Salvage the crew cannot have In whaling 
voyages more than In others, except in the 
few excepted cases, of which this is not one. 
The Holder Borden, [Id. 6,600.] In one case 
like this. Judge Betts allowed the men a per 
diem compensation for work and labor. 
Beed v. Hussey, [Id. 11,646.] In the present 
case it is admitted that they are entitled to 
such a compensation, imder a promise of the 
master, the binding force of which is not 
disputed by the owners, though perhaps they 
might have set up that it was without con- 
sideration. When the wreck occurred, the 
crew, knowing that their interest in the 
catchings amounted to little or nothing be- 
yond the advances and slops they had re- 
ceived, showed a disposition to refuse duty, 
and six of them actually deserted for a time; 
and the master promised the men they should 
have days* wages if they would work faith- 
fully in saving the property. They did work 
for some eleven days, and I shall allow them 
for that time the highest rate mentioned by 
the master. They will receive fifty-five dol- 
lars each, excepting the six men above men- 
tioned; and they, forty-five dollars each. 

Some doubt was expressed at the argument 
whether the seamen can proceed against the 
oil in the hands of the owners. It has long 
since been settled that the property in the oil 
is wholly in the owners of the vessel; and 
that the lays of the crew are only a mode of 
arriving at their wages. Many Important 
consequences have followed from this doc- 
trine; one of which is, that the sailors, not 
being partners nor part-owners, may sue at 
law for their wages, and are not obliged to 
go into equity for a settlement of accounts. 
The crew always have a lien on the freight 
for their wages; and one usual mode of en- 
forcing liens on freight, in the English prac- 
tice, is by a wan-ant against the cargo, to 
detain it until the freight is paid into the 
registry- The Ringdove, .Swab. 312. Where 
the owners of the vessel own the cargo, thoy 
would be liable for a reasonable freight in 
all controversies and adjustments in which 
that question became important; and no 
doubt the right might be enforced in any 
proper case against the cargo itself. In whal- 
ing voyages, it may almost be said that the 
cargo, to the extent of the owners' shares, 
represents freight exclusively, having been 
earned in a long cruise by the use of the 
vessel and her outfits. The doubt arises out 
of the terms of the articles, by which the 
owners have the right to sell the oil and 
bone. This agreement must undoubtedly con- 
fer upon them the right to give a good title, 
clear of all liens; and they might probably 
sell the oil and bone before its arrival home. 
But, until a sale is made, I am of opinion 
that the seamen have a lien upon the oil^ 
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Judge Sprague appears to have understood 
the matter in this way in his remarks in 
Hiissey v. Fields, [Case No. 6,947;] and such 
a libel was brought in Two Hundred and 
Ninety Ban-els of Oil. [Id. 14,294.] If the 
question were between shipper and ship-own- 
er, the master's lien for freight would be lost 
by any agreement in the charter-party or 
bill of lading inconsistent with his retaining 
the cargo for the freight. But the master's 
lien for freight has been decided by the su- 
preme court of the United States to depend 
entirely on possession; that of the seaman 
for wages has no relation whatever to pos- 
session, which he never has, either of ship or 
freight. 

On the part of the crew, it is urged that the 
large payment which was made to the steam- 
er WoU, for assistance in saving the oil and 
transporting it and the crew to St. Johns, 
Newfoundland, ought not to be allowed as a 
charge against the gross proceeds, or what 
otherwise might have been the proceeds of the 
voyage. Tfiere can be no doubt that the 
services of the Wolf were salvage services, 
whether her crew took more or less part in 
getting the oil from the wreck, because It 
appears that there were no conveniences for 
storing or caring for the oil on the bleak 
shores of the country where the Antelope 
was lost; and no regular or reasonably cer- 
tain means of getting it home; and in a few 
days or weeks all intercourse with the wreck 
would be shut out for months by the ice; 
and under these circumstances something 
more than mere freight would be allowed for 
the work actually performed by the steamer. 
The contract was made by the master of the 
Antelope, in good faith and for the best 
terms he could obtain, and he has actually 
paid the price. If there were any appear- 
ance of fraud, or of any underhand advantage 
nccruing either to the master or owners, I 
should not hesitate to disregard the contract; 
for I shall adhere, until otherwise instructed 
hy a superior court, to the doctrine laid down 
hy Judge Sprague, in Jay v. AUen, [Case No. 
7,235,] that the master is the agent of the 
owners, and that for his embezzlement or 
misfeasance in respect to the oil, they must 
he responsible to the crew. I am aware that 
some doubt was expressed upon this point by 
Mr. Justice Woodbury, in the same case, re- 
ported as Joy v. Allen, [Id. 7,552;] but it 
seems, on a careful examination of the judg- 
ment, that the decision did not turn upon this 
point; and there is reason to believe that 
Judge Sprague did not consider the point as 
■definitely settled against his opinion. 

The same doctrine is Invoked by the crew 
In another way. They endeavor to show 
that the vessel was purposely cast away by 
the master; and aver that If this be proved 
the owners must bear all the expenses con- 
sequent upon his act In the first libel the 
allegation is in the modified form, that the 
libcUants aver and believe that the disaster 
was unnecessary and might have been avoid- 



ed. The evidence fails to sustain this grave 
charge. It is shown that the vessel was but 
partially Insured, and the cargo not at all; and 
that every possible present or prospective 
Interest of the master as well as the owners 
was against the loss of the vessel, and no 
Just cause of suspicion either of wilful or 
grossly negligent conduct is shown. On the 
contrary, the testimony confirms the state- 
ment of the libel, that there was a great and 
sudden increase of wind about two o'clock 
at night. There is some evidence on both 
sides that the watch were either inattentive 
or incapable; but there Is none that the mas- 
ter is responsible for this. The attempt of 
the libellants to charge the master with so 
grave a crime upon the flimsy grounds 
brought forward in its support, tends to 
throw great doubt upon their own fairness 
as witnesses, and leads me to scrutinize their 
evidence with much care In other matters. 

That the crew contribute to salvage in 
whaling and fishing voyages might be estab- 
lished by reasoning, were it not already de- 
cided. The contract of the owners to receive 
and transport the oil contains an implied 
exception of perils of the seas; and it is 
only on what escapes such perils that the 
lays can be reckoned, and they therefore 
contribute. Reed v. Hussey, [Case No. 11,- 
646;] Utpadel v. Fears, [Id. 16,808;] The 
Holder Borden, [Id. 6,600.] The UbeUants 
will recover, in this case, their extra wages, 
and their lays, if any. 

The judge then considered the second case, 
which turned only on points of evidence, 
and decided it for the claimants; giving costs 
to neither party. Decrees accordingly. 
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Ex parte ANTHONY. 

[1 Cranch, O. C. 295.]* 

Circuit Court, District of Columbia. March, 

1806. 

Slavert— Runaway Slaves— Authority of Jus- 
tice OF THE PbaOE to CoMMIT. 

A justice of the peace in Alexandria cannot 
commit a person as a runaway, imless accord- 
ing to the form of the act of assembly of Vir- 
ginia, of 26th December, 1792, p. 246. 

Habeas corpus. On return it appeared 
that the prisoner was committed by a war- 
rant imder the hand of Mr. Justice Faw, In 
these words: "Alexandria County, ss. You 
are hereby required to receive into your cus- 
tody negro Anthony, who was brought be- 

*[Reported by Hon. William Cranch. Chief 
Judge. 
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fore me by Joseph Simpson, as a rimaway, 
said to t>e a slave, the property of Mr. Rich- 
ard West, of Prince George's county, Mary- 
land, and him safely keep until he he thence 
discharged according to law. Given under 
my hand, this 19th day of April, 1806. A. 
Faw. Capt. James Campbell, Jailer." 

The prisoner "was discharged, on considera- 
tion of the Acts of Assembly, of December 
26, 1792, p. 246; December 10, 1793, pp. 315, 
316; and January 21, 1801, p. 412. 
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ANTHONY T. AETNA INS. CO. 
[1 Abb. (U. S.) 343:* 2 Clii. Leg. News, 34.] 
Circuit Court, E. D. Michigan. June Term, 

1869*. 
Insurance — What ahe "Feuils of the Seas." 

1. Under a policy of marine msurance against 
"perils of the lakes, seas, rivers, &c.; also 
against "all other perils and misfortmies, &c., 
also against "the usual risk of hghterage at 
O." the assured shipped cattle to O. At that 
port, as the vessel was prevented by a bar from 
anding, the cattle were put on board a lighter 
to be landed. They were tied by ropes to a 
chain running through the lighter, fore and aft. 
This was the usual mode of landing cattle at 
that port. While the lighter was Proceeding 
in, the cattle became frightened, broke a part 
of the chain loose, rushed overboard and were 
drowned. Held, 1. That this loss was^withm 
the insurance of "perils of the seas, &c. 

2 That even if it were not covered by that 
provision, it was embraced within the general 
Surance against "other perils and misfor- 
tunes," and that against '^the usual risk of 
lighterage at O." 

At law. Motion for a new trial. 

This action was brought by Francis W. 
Anthony against the Aetna Insurance Com- 
pany, to recover upon a policy of insurance 
Issued by the defendants upon live stock 
shipped on board a propeller plying upon 
Lake Superior. The facts out of which the 
controversy arose are detailed in the opinion 
of the court. Upon the former trial, which 
took place before Judge Wilkins, the court 
directed the jury to render a verdict for 
the defendants, upon the ground that the 
loss which the plaintiff una sustained was 
not covered by the policy. The plaintiff 
now moved for a new trial, contending that 
this ruling was erroneous. 

Moore & Griffin, for the motion. 

Pond & Brown, opposed. 



WITHBY, District Judge. On May 1, 
1865, an open, season poUcy was issued by 
defendants to plaintiff, insuring the plain- 
•tiff's property from ports and places to ports 
and places, including the voyage in which 
was this risk. The adventure was to begin 
from the loading, and continue until the 
property should "arrive and be safely land- 

»[Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 
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ed at the port of destination." The risks 
covered by the policy are, "perils of the 
lakes, seas, rivers, canals, railroads, fires, 
jettisons, and all other perils and misfortunes 
that have or shall come to the hrnrt, detri- 
ment or damage of the said property, or 
any part thereof;" also, "the usual risk of 
lighterage at Ontonagon." Under this insur- 
ance the plaintiff shipped on board the pro- 
peller Pewabic, from Bayfield to Ontonagon, 
on Lake Superior, forty or more beef cattle. 
The vessel arrived off the latter port in 
July, 18G5, but was prevented by a bar in 
the harbor from landing. The animals were 
taken from the propeller on to a lighter to 
be landed, and were fastened upon the light- 
er in this way: A chain of five-eighth inch 
iron— called an anchor chain— ran fore and 
aft through the middle of the lighter, fas- 
tened at the ends to timber heads eight or 
ten feet from each end of the lighter. To 
this chain the cattle were tied by ropes, 
heads in, on opposite sides of the chain. 
When the lighter had proceeded from a 
quarter to a third of the distance in, the 
cattle, from some cause not explained, be- 
came frightened, breaking the chain into 
three pieces, and twenty-seven of the cat- 
tle, tied to one of these pieces, went over 
into the lake and were drowned by the 
weight of the chain carrying their heads un- 
der water. The lighter was tugged in and 
out, and was in good condition. The cat- 
tle were fastened on the lighter in the cus- 
tomary way of lightering at that place. Such 
was the case made by the plaintiff at the 
trial, and the question presented, which we 
are called upon to decide, is whether the loss 
was occasioned by a "peril of the lakes," 
or "other peril or misfortune," within the 
meaning and intent of the policy. 

The general doctrine is. that the insurer 
undertakes, in a marine risk, only to indem- 
nify against extraordinary perils of the sea, 
and not against those ordinary ones to which 
every ship must inevitably be exposed. 
Every loss which arises from tempests, or 
by rocks, winds or waves, strictly and nat 
urally comes under the idea of a loss oc- 
casioned by perils of the sea. But if this 
be the extent of the phrase, "perils of the 
sea," we should be obliged to conclude that 
it covered only accidents of an extraordi- 
nary nature, and produced only by natural 
causes peculiar to that element. Such, how- 
ever, is clearly not the rule for construing 
the phrase, "perils of the sea," in reference 
to marine insurance. Mr. Parsons, in his 
work on Marine Insurance, (volume 1, p. 
544.) says: "The phrase, 'perils of the seas* 
covers all losses or damage which arise from 
the extraordinary action of the wind and 
sea, and from inevitable accidents directly 
connected with navigation, excepting those 
provided for in other parts of the policy, 
as captures and the like." Mr. Justice Story, 
in the case of The Reeside, [Case No. 11,657,) 
remarks, that "the phrase 'danger of the 
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seas/ whether understood In its most limited 
sense, as importing only a loss by the nat- 
ural accidents peculiar to that element; or 
whether understood in its more extended 
sense, as including inevitable accidents upon 
that element, mtist still, in either case, be 
clearly understood to include only such loss- 
es as are of an extraordinary natm-e, or 
arise from some irresistible force, or some 
overwhelming power, which cannot be guard- 
ed against by the ordinary exertions of hu- 
man skill and prudence." The supreme 
court of the United States, in Garrison v. 
Memphis Ins. Co., 19 How. [GO U. S.] 312, 
314, seems to give the more extended sense 
to the term, "perils of the sea," as suggested 
by Judge Story. That court says, these 
words "have been extended to comprencnd 
losses arising from some irresistible force or 
overwhelming power, which no ordinary 
skill could anticipate or evade," It has often 
been said, and correctly, that what are or- 
dinary and what are extraordinary perils, 
is a question of much difficulty. The diffi- 
culty has been illustrated "by many cases: 
Thus, in Magnus v. Buttemer, 9 Eng. Law 
& Eq. 461, a vessel moored in a tide har- 
bor, and took ground when the tide fell. 
In consequence of this she was hogged and 
strained all over. It was held the under- 
writers were not liable. In Potter v. Suffolk 
Ins. Co., [Case No. 11,339,] the circumstan- 
ces were very similar to the last case, and Mr. 
Justice Story held, "that imless there was 
Inherent weakness in the vessel, such dam- 
age could only be occasioned by an imusual 
and extraordinary accident in grounding, 
upon the ebbing of the tide, which would 
be a peril of the sea." In Hunter v. Potts, 
4 Camp. 203, Lord Ellenborough held that 
a leak occasioned by rats was not a peril 
of the sea, not being a loss of an extraor- 
dinary nature. But In Garrlgues v. Coxe, 1 
Bin. 592, a leak occasioned by rats was held 
to be a peril within the policy. And Mr. 
Parsons, in his Marine Insurance, (volume 
1, p. 546, note,) after citing a number of 
cases, concludes his review by saying: "On 
the authority of the recent cases in this 
country, we should consider the insurers lia- 
ble in such a case, even If the rats remained 
on board through the negligence of the mas- 
ter, on the ground that the damage by water 
was the proximate cause of the loss." We 
might refer to many other cases on the sub- 
ject, but we think they will not tend very 
much to elucidate the question Involved in 
the case at bar; inasmuch as every case de- 
pends so much on its own particular facts 
and circumstances. 

My own views are strongly In the direction 
of holding this case to be a loss within the 
term "perils of the sea," in accordance with 
the more comprehensive sense of those 
words and their more reasonable significa- 
tion—In brief, because the cattle were 
drowned, which is peculiar to the element 
on which they were being transported; be- 



cause they were drowned by an accident 
that could not have been guarded against by 
ordinary exertions or prudence, considering 
the fact that it was the usutU mode of 
lightering at that place, which fact must be 
presumed to have been known to the In- 
surer; because, too, it could not reasonably 
have been foreseen that there was inherent 
weakness in the chain; and because, in the 
absence of explanation by the insurer, it 
is to be presumed the fright of the animals 
was caused by something connected with 
navigation, whether from the ^exhaust of 
steam, the worldng of machinery of the tug, 
the ringing of a bell, or otherwise. It was 
a peril of navigation, which could not well 
have been foreseen or guarded against by 
the carrier. But we are not compelled to 
rest our decision on the ground strictly of 
a loss by a "peril of the sea," and the 
court does not wish to be understood as so 
deciding. I have simply indicated the ten- 
dency of my own mind after an examination 
of the question, because that particular point 
was much dwelt upon by the arguments ot 
the learned counsel. We are entirely clear, 
after a careful examination of the author- 
ities, that the loss was a risk within the 
general terms of the policy, "all other perils 
and misfortunes," and the specific provision, 
"the usual risk of lighterage at Ontonagon.** 
While it Is laid down by the authorities, 
that these general words, "all other perils," 
cover only perils of the like kind to those 
specifically enumerated, we think they are 
material and operative words, and are not 
in the policy to have no effect assigned to them 
in its construction. Hildyard on Marine In- 
surance, (page M8,) says, these words haVe 
"the effect of providing for any doubts 
which might arise as to cases which come 
nearly, but not precisely, under the specific 
causes of loss. In Cullen v. Butler, 5 Maule 
& S. 465, Lord Ellenborough says: *They 
are entitled to be considered as material and 
operative words, and to have due effect as- 
signed to them in the construction of this 
instrument; and which wUl be done by al- 
lowing them to comprehend and cover other 
cases of marine damage of the like kind 
with those which are specially enumerated 
and occasioned by similar causes.* " 

The animals did not die from disease or 
any inherent defect in them, but from an 
accident on water, in course of the voyage, 
and was something peculiar to that element. 
Had the accident of brealclug the fastening 
occurred In a land transportation, no such 
result could have taken place. The cattle 
were drowned by their heads being drawn 
under water by the weight of the piece of 
chain to which they were tied. It was five- 
eighths inch Iron, and had the chain been 
perfect would undoubtedly have resisted any 
strain the whole number of the animals on 
board could have produced, and yet the ac- 
cident was fortuitous. It was the custom 
to use this chain for fastening cattle light- 
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ered from vessels; it was believed to be 
sufficiently strong, and, as we have already 
remarked, it could not have been foreseen, 
in all reasonable probability, tbat there was 
inherent weakness In this anchor chain. 
The insurer must be presumed to have 
known the usual mode and appliances of 
lighterage at the place, and to have had 
it in contemplation when taking the risk. 

If, now, we regard it doubtful whether 
the loss was strictly within the indemnity 
against "perils of the sea," still we think 
it shoidd be regarded as caused by perils of 
like kind, and therefore covered by the gen- 
eral words of the policy. No case has been 
found where the facts were like those in the 
one at bar; but on principle, Devaux v. 
I'Anson, 7 Scott, 507, is regarded as sustain- 
ing the conclusions to which we have ar- 
rived. In that case, the effect of the general 
words of the policy, "all other perils and 
misfortunes," were very fully considered, and 
the cases which had been decided referred 
to. The declaration averred that the "ship 
was broken, damaged and destroyed, and 
rendered wholly incapable of pursuing the 
said voyage, by certain perils which the said 
assurers as aforesaid by the said policy did 
take upon themselves, to wit: by the acci- 
dental breaking and giving way of the tackle 
•and supports whereby the said ship was sup- 
ported, in being moved from a certain dock; 
in consequence of which breaking and giv- 
ing way, the said ship struck violently against 
the sand and was bilged, broken, destroyed, 
■damaged, and rendered incapable of pm-su- 
ing the said voyage as aforesaid." The de- 
fendants traversed the allegailon that the 
ship was "broken, damaged, and destroyed, 
and rendered incapable of pxirsuing the said 
voyage, by any perils which the said assur- 
ers, by said policy, did take upon them- 
selves." Lord .Chief Justice Tindal said, 
■"the point remaining to be considered is, 
whether the loss was occasioned by any of 
the perils insured against by the policy. It 
is to be observed that the words in the policy 
are very large; the policy not only enumer- 
ates 'perils of the sea,' but 'all other perils, 
losses, and misfortunes that had or should 
come to the hurt, detriment, or damage' of 
the subject matter of the Insurance." After 
referring to several cases, the learned judge 
says, "the loss occasioned by the endeavor 
to get the vessel afloat from the dock in 
■which she had just been repaired, was a loss 
withbi the policy." Here the supports broke 
and caused the damage, like the case at bar. 
Again, the other clause in the contract, "the 
usual risk of lighterage at Ontonagon," was 
clearly not necessary to indemnify the as- 
sured against "perils of the sea," nor perils 
of the like kind, for the risk begins with 
loading the freight, and continues until safe- 
ly landed. Assuming, then, what is claimed 
by defendants, the accident which happened 
not to be a loss by '"perils by the sea," nor 
""other perils and misfortunes," we should, 
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in order to give due elDfeet to the clause, 
"usual risk of lighterage," in view of the oth- 
er stipulations of the policy being held not 
to cover the loss, say that it is covered by 
the risk of lighterage. In the view we have 
taken of "all other perils and misfortunes," 
there is no occasion to inquire into the effect 
of the lighterage clause; but if we were to 
hold differently in reference to the other 
specific and general clauses of the policy, It 
would be difficult to see how the lighterage 
clause could be regarded as operative words 
in the contract, imless held to cover their 
loss. For the reasons given, the motion 
must prevail, and a new trial be awarded. 
Order accordingly. 

NOTE, [from original report.] This decision 
was reviewed by the London Law Times upon tbe 
erroneous view that the jury had found, upon the 
facts, that the case was not one within the terms 
of the policy ; was not a loss by periJs of the seas. 
In truth, Judge Wilkins, before whom the cause 
was tried, upon hearing the facts, which were 
stipulated in writing, directed the jury to render 
a verdict for the defendant. 
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ANTHONY V. CAHROLL. 

[2 Ban. & A. 195;^ 9 O. G. 199; 23 Pittsb. Leg. 
X 123.] 

Circuit Court, D. Massachusetts. Dec, 1875. 

Patents fok Inventions — Action pok Infkinge- 
MENT— State Statute of Limitations. 

1. State statutes of limitation cannot he 
pleaded in bar, in a suit for the infringement 
of a patent. 

[Cited in May v. Logan Co., 30 Fed. 257.] 
[See Sayles v. Dubuque & S. C. R. Co., Case 
No. 12,417.] 

2. Whether a court of equity will entertain a 
suit for the benefit of an assignee of a right of 
action for a tort, quaere. 

[In equity. Bill by R. C. Anthony and the 
American Wood-Paper Company against 
John Carroll for an accounting for the alleg- 
ed infringement of patent No. 17,387. Heard 
on demurrer to the biU. Demurrer over- 
ruled.] 

Francis C. Nye and L. O. Ashley, for com- 
plainant. 

Browne & Holmes, for defendant. 

SHEPLEY, Circuit Judge. This bill in 
equity, filed July 27, 1874, alleges the grant 
of letters patent of the United States to 
Marie Amedee Charles Mellier for a ne^ 
and useful improvement in making paper- 
pulp; the assignment by Mellier to one Bu- 
chanan, June 19, 1857, of all Mellier's right 
and title to the invention secured by the 
letters patent; the assignment by Buchanan 



^[Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by p<m> 
mission.] 
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to BuffaiUt trustee of the American Wood- 
Paper Company, October 14, 18G3, and tlie 
assignment by Buffam to that company June 
IG, 1805, of his legal estate in the patent. 
The infringement by the defendant, and con- 
sequent profit to defendJint and damage to 
the American Wood-Paper Company, is al- 
leged from October 14, 1SG3, to August 19, 
18G7. The bill alleges an assignment, Au- 
gust 19, 1867, from that company to Gardner 
Harland of "all their claims against the 
said defendant for the said damages and 
profits for the said infringement during 
the said period," and an assignment by 
Harland to R. C. Anthony, one of com- 
plainants, October 4, 1873, of aU said claims. 
The bill Is brought by R. G. Anthony, a 
citizen of New York, and the American 
Wood-Paper Company, a corporation creat- 
ed by the legislature of the state of Rhode 
Island and located at Providence in said 
state, against the defendant, a citizen of 
Massachusetts, for a discovery and account 
of profits, and for damages and other relief. 
The defendant has demurred generally to 
this bill, and in support of his demurrer re- 
lies upon the bar of the statute of limitations 
of the commonwealth of Massachusetts, and 
also upon the character of the claim alleged 
In the bill. The limitation in cases of tort 
in this commonwealth is six years. Gen. 
St. Mass. c. 155, § 1. As a general rule, the 
laws of the state in which a niitlonal court 
sits must be the rules of decision in such 
court The thirty-fourth section of the ju- 
diciary act provided that "the laws of the 
several states, except when the constitution, 
treaties, or statutes of the United States 
shall otherwise require or provide, shall be 
regarded as the rules of decision in trials 
at common law in the courts of the United 
States in cases where they apply." It is 
too well settled to require the citation of au- 
thorities, that. In ordinary actions at com- 
mon law, the statutes of limitation of the 
state where the suit is brought may be plead- 
ed In bar under this provision of the judicia- 
ry act. Whenever the caxise of action Is 
one cognizable by a court of common law, 
a court of equity. In accordance with the 
general rules of equity jurisprudence, fol- 
lows the law In relation to the limitations 
of actions. The question presented Is 
whether this rule applies to actions, the sub- 
ject-matter of which is under the exclusive 
control of the national legislature and judi- 
ciary. 

Mr. .Tustice Swayne held. In the case of 
Collins V. Peebles, [Case No. 3,017,] that the 
state statutes could not limit the time with- 
in which actions for the infringement of 
letters patent might be brought in the courts 
of the United States; that congress hav- 
ing failed to legislate upon this subject, 
there was no limit to the time for bring- 
ing such actions; and Mr. Justice Grler 
Is reported, In a note to the above case, 
to have so decided in the case of Par- 
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ker V. Halleck, [Id. 10,735.] To the same 
effect is the decision in Read v. Miller, [Id. 
11,610.] In the case of Parker v. HawK, 
[Id. 10,737,] the learned judge of the south- 
em district of Ohio decided that the limita- 
tion act of Ohio applied to an action on the 
case In the circuit court of the United States 
for an infringement of a patent. It is stat- 
ed, in a note to that, that the decision was 
afBrmed by Mr. Justice McLean. Parker v. 
Hawk, [supra,] was decided on the author- 
ity of M'Cluny v. Silliman, 3 Pet. [28 U. S.] 
270. But M'Cluny v. Silliman is by no means 
decisive of the question. That was an ac- 
tion on the case against the defendant as 
legister of a land office In Ohio for non- 
feasance, in refusing at the request of the 
plaintiff to enter his application for the pur- 
chase of certain government lands, as re- 
quired by an act of congress. Such an ac- 
tion against an officer for non-feasance could 
have been prosecuted in the state as well 
as in the federal courts. The cause of ac- 
tion was one over which the national and 
state courts had concurrent jurisdiction. 
Such a case clearly falls within the provi- 
sions of section thirty-four of the judiciary 
act It is one of the cases where the laws 
of the state apply. But how can It be con- 
tended that the laws of the states apply to 
an action for the infringement of a patent, 
when the right of action is exclusively under 
the constitution and laws of the United 
States, when the form of the remedy is 
prescribed by the acts of congress, and when 
the circuit courts of the United States are 
clothed by statute with exclusive jurisdiction 
over the whole subject-matter? 

Should the legislature of a state pass an 
act in express terms limiting the time for 
bringing an action in the federal coxnrts' for 
infringement of patent rights, there can be 
no reasonable doubt that such a statute 
would be unconstitutional and void. The 
policy of the government to provide a uni- 
form system of rights and remedies through- 
out the United States upon the whole sub- 
ject-matter of patents for new and useful 
Inventions and discoveries, by placing It un- 
der the control of congress and the federal 
courts, would be frustrated, if such state 
legislation could directly or indirectly limit, 
restrict, or take away the remedy. For 
these reasons, I think no state statute of 
limitation can be pleaded in bar of this ac- 
tion. It is contended, in support of the de- 
murrer, that a court of equity will not enter- 
tain a suit for the benefit of an assignee 
of a right of action for a tort The question 
whether a court of equity would entertain 
this bill, If brought only In the name of an 
assignee of a right of action for a tort, does 
not necessarily arise in this case, as this bill 
Is brought by the assignor, who is also the 
owner of the patent, and who, under the 
rules of equity pleading, joins with him the 
assignee, he being beneficially interested 
therein. The bettor upiuiou seems to be 
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that, tf tbe claim be for an injury to one's 
estate or property, and not to a mere sola- 
tium for an injury done to the person ot 
feelings of the assignor, the claim may be 
assigned. People v. Tioga, 19 Wend. 73; 
McKee v. Judd, 2 Kern. [12 N. Y.] 622; Mil- 
nor V. Metz, 16 Pet. [41 U. S.l 221. The de- 
murrer of the defendants is not sustained. 

[NOTE. For other cases involving tlie same 
patent, see note to American Wood-Paper Co. v. 
Fiber Disintegrating Co., Case No. 330.J 



ANTHONY, (GORDON v.) See Case No. 5,- 
605. 



Case No. 488. 

ANTHONY V. JASPER COUNTY. 

[4 Dill. 136;* 3 Cent Law J. 321.] 

Circuit Court, W. D- Missouri. 1876. 

Registration Bond Act— Fkaudulent Ante- 
DATiKO— Innocent Holder. 

A statute of Missouri (Laws 1872, p. 56) pro- 
vided that "before any bond hereafter issued 
by any county shall obtain validity or be ne- 
gotiated," it must be first registered by the 
ttate auditor, who shall certify thereon that all 
conditions precedent, required by law, and by 
the contract under which the bonds were or- 
dered to be issued, have been complied with. 
Subsequent to the passage of this statute, cer- 
tain bonds were issued by the county court of 
.Tasper county to a railway company, the said 
company not having fully comphed j^ith the 
conditions upon which the issue of the bonds 
had been authorized by a vote of the people. 
In order to evade the statute, the bonds were 
antedated to a date prior to the passage of the 
act: Held, that they were void, even m the 
hands of an innocent holder, and that the coun- 
ty was not estopped to set up this defense. 
Argument.— Where a statute declares absolute- 
Iv and without exception that a contract or 
bond or note is void, it is void into whosesoever 
hands it comes. 
[See note at end of case.] 

The court made the following special find- 
ing of facts, viz.: 

1. This action is brought for the col- 
lection of interest coupons, originally at- 
tached to bonds of the following tenor: 

"United States of America, state of Mis- 
souri. No. 1. Jasper County Bond. $500. 
Interest, ten per cent, per annum. ICnow all 
men by these presents: That the county of 
Jasper and state of Missouri acknowledges 
itself indebted and firmly bound to the Mem- 
phis, Carthage, and Northwestern Railroad 
Company, or bearer, in the sum of five hun- 
dred dollars, which sum said county of 
Jasper, for and on account of Marion town- 
ship, for value received, hereby promises to 
pay said company, or bearer, at the National 
Park Bank, in the city of New York, and 
state of New York, twenty years after date, 
with interest thereon from the date hereof 
at the rate of ten per cent, per annum, pay- 
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able semi-annually, on the first days of 
January and July of each year, on the pres- 
entation and deUvery at said National Park 
Bank, in said city of New York, state of 
New York, of the coupons of interest here- 
to attached. This bond is issued pursuant 
to an order of the county court of said 
county of Jasper, made by authority of an 
act of the general assembly of the state of 
Missouri, entitled 'An act to facilitate the 
construction of raih-oads in the state of Mis- 
souri,' and approved on the 23d of March, 
A. D. 1868, and authorized by a vote of 
more than two-thirds of the voters of said 
township. In testimony whereof, the said 
county of Jasper has executed this bond by 
the presiding justice of the county court of 
said county, \mder the order of said court, 
signing his name hereto, and by the clerk 
of said court, under the order thereof, at- 
testing the same, and affixhig thereto the 
seal of said court. This done at the office 
of the derk of said court, this 28th day of 
March, A. D. 1872. [Seal.] R. S. Merwin, 
Presiding Justice of the County Court of 
Jasper county, Missouri. A. E. Gregory, 
Clerk of the County Court of Jasper county, 
Missouri. 

"Carthage, Jasper County, 1872. The 

county of Jasper promises to pay the sum 
of twenty-five dollars on the 1st of July, 
1873, being interest on bond No. 1, for $300, 
payable at the National Park Bank, In the 
city and state of New York. A. E. Gregory^ 
Clerk of the County Court of Jasper county, 
Missouri." 

2. That at the regular term of the county 
court of Jasper county, Missouri, held on 
the 10th day of February, 1872, the follow- 
ing, among other proceedings, was had, to- 
wit: "Whereas, more than twenty-five per- 
sons, tax-payers and residents of the munic- 
ipal township of Marion, in the county of 
Jasper, in the state of Missouri, have peti- 
tioned this court, setting forth their desire 
as a township to subscribe to the capital 
stock of the Memphis, Carthage, and North- 
western Railroad Company, proposing to 
build a railroad into and through said town- 
ship; that the amount they desire to sub- 
scribe is seventy-five thousand dollars, upon 
the following named terms and conditions, 
viz.: First That the railroad of said com- 
pany be continued and extended through 
said township of Marion, from the depot 
at Carthage, westward to some point on the 
Missouri River, Fort Scott, and Gulf Rail- 
road, in the state of Kansas, within nine 
months from the 1st day of Marcn, one 
thousand eight hundred and seventy-two, and 
that the work of grading and constructing 
be commenced within twenty days after 
the date of making the subscription, and be 
pushed vigorously until completed. Second. 
That the machine and repairing shqps of the 
said company be permanently located and 
forever maintained within three-quarters of 
a mile of the public square in Carthage; 
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and said shops, with their equipments, when 
completed, shall cost not less than three 
hundred thousand dollars; that the construc- 
tion of said shops shall begin within sixty 
days after the cars are running to the de- 
pot at Carthage, and be completed within 
one year. Third. That such subscription 
shall be paid by issuing and delivering of the 
bonds of said township to the said railroad 
company; said bonds to be of the denomina- 
tion of five hundred dollars each, to bear 
date on the day and year when said railroad 
company shall become entitled to receive 
the same under the stipulations herein con- 
tained. Aforesaid bonds to bear ten per 
centum interest per annum from the date 
they are delivered, the interest payable seml- 
anniuilly, and represented by the coupons 
to be attached, the principal payable twenty 
years after date, and both the principal and 
interest payable at the National Park Bank, 
in the city of New York, in the state of 
New York. 'Said railroad shall be equal to 
the standard construction of railroads in the 
state of Missouri, and of the same gauge 
as the Atlantic and Pacific Railroad.' The 
aforesaid bonds shall be Issued and be 
placed In escrow, and bear interest as afore- 
said from the date of the delivery of said 
bonds to the aforesaid railroad company. 
Fourth. That when the cars are running 
regularly on said railroad, for the trans- 
portation of freight and passengers, from the 
town of Pierce City, In Lawrence county, 
Missouri, into and through Marion township 
to the depot at Carthage, and thence west- 
ward to a point on the Missouri River, Fort 
Scott, and Gulf Railroad, within the time 
specified in the first specification nerein, 
to-wlt: nine months from the 1st day of 
March, one thousand eight hundred and 
seventy-two, and making regular connection 
with ttie Atlantic and Pacific Railroad at 
Pierce City, in the county of Lawrence, in 
the state of Missouri, and the Missomi Riv- 
er, Fort Scott, and Gulf Railroad, in the state 
of Kansas, fifty thousand dollars of the said 
bonds, and when at least fifty thousand dol- 
lars shall have been first expended and paid 
out towards the construction of said ma- 
chine and repair .shops, and work begun 
in good faith for their erection, then twenty- 
five thousand dollars more of said bonds 
shall be delivered to said company." 

3. That at a special term of the county 
court of Jasper county, Missouri, held on the 
28th day of March, 1872, the following, 
among other proceedings, was had, to-wit: 
"In the matter of a subscription to the cap- 
ital stock of the Memphis, Carthage, and 
Northwestern Railroad Company, in behalf 
of Marion township: Whereas, it appear- 
ing from the returns of an election, held 
in pursuance of an order of this court, on 
Tuesday, the 5th day of March, A. D. 1872, 
that more than two-thirds of the qualified 
voters of the municipal township of Marlon, 
In Jasper county, Missouri, voting at said 



election, are in favor of subscribing to the 
capital stock of the Memphis, Carthage, and 
Northwestern Railroad Company seventy- 
five thotisand dollars, upon the terms and 
conditions as set forth in the petition here- 
tofore presented, and the order of this court, 
made on the 10th day of February, A. D. 
1872, for said election, and that more than 
two-thirds of the voters of said township 
voted in favor of such subscription being 
made; now, therefore, it is ordered by the 
court that the sum of seventy-five thousand 
dollars be, and is hereby, subscribed to the 
capital stock of said railroad company in 
behalf of said Marion township, according 
to the terms and conditions of said order 
of election, and that the bonds to be issued 
in payment of such subscription be signed 
by the presiding justice of this court, and 
attested by the clerk of this court, willi the 
seal of this court affixed." 

4. That at an adjourned term of the coun- 
ty court of Jasper county, Missouri, held on# 
the 4th day of June, A. D. 1872, the follow- 
ing, among other proceedings, was had, to- 
wit: "Ordered by the court, that fifty thou- 
sand dollars of Marion township bonds, vot- 
ed to the Memphis, Carthage, and North- 
western Railroad Company, be Issued, and 
that the clerk of this court have the same 
registered according to law, and that when 
so registered the same shall be deposited 
In escrow in some responsible banking house 
in the city of St Louis." 

5. That an act of the general assembly 
of the state of Missouri, entitled "An act 
to provide for the registration of bonds Is- 
sued by counties, cities, and incorporated 
towns, and to limit the issue thereof," ap- 
proved March 30, 1872, enacted inter alia: 

"Section 4. Before any bond hereafter is- 
sued by any coimty^ city, or incorporated 
town, for any purpose whatever, shall ob- 
tain validity or be negotiated, the same 
shall be presented to the state auditor, who 
shall register the same in a book or books 
provided for that purpose, in the same man- 
ner as the state bonds are now registered, 
and who shall certify by endorsement on 
such bond that all tb.e conditions of the 
laws have been complied with In Its Issue, 
if that be the case, and also that the con- 
ditions of the contract under which they 
were ordered to be issued have also been 
complied with; and the evidence of that fact 
shall be filed and preserved by the auditor. 
But such certificate shall be prima racie 
evidence only of the facts therein stated, 
and shall not preclude or prohibit any per- 
son from showing or proving the contrary, 
in any suit or proceeding to test or deter- 
mine the validity of such bonds, or the 
power of any county court, city or town 
council, or board of trustees, or other au- 
thority, to issue such bonds; and the rem- 
edy by injunction shall also be at the In- 
stance of any tax-payer of the' respective 
county, city, or incorporated town, to pre- 



ANTHONY (Case No. 488) 

vent the regristration of any bonds alleged 
to be illegally issued or founded on any 
provisions of tbis act." 

6. That John Purcell was the presiding 
jiistice of the county court of .Tasper county 
on the 28th day of March, 1872, and contin- 
ued to hold said office until the — day of 
September, 1872, when he resigned; and 
that K. S. Merwin was a member of tiie 
said county court in March^ 1872, and until 
the 21st day of October, 1872, when he be- 
came, and thereafter was, presiding justice 
■of said court; and these facts appear by 
the records of said court. 

7. That the bonds in controversy were 
sealed with the seal of the county court 
of Jasper county, affixed by the clerk and 
signed by the clerk, and at the same time 
said bonds were signed by the said R. S. 
Merwin, which was after he became pre- 
siding justice of said county court, in Oc- 
tober, 1872. Merwin delivered the said 
bonds in October, 1872, to the Union Savings 
Association, of St. Louis, for the use of one 
Edward Burgess, a contractor for the build- 
ing of the railroad named in the bonds, hav- 
ing first removed the first two coupons; 
and tlie said bonds were purchased by one 
William C. Wilson from said Burgess at 
the rate of fifty-five cents on the dollar, 
which was then the market value of said 
bonds, and the same were paid for in No- 
vember, 1872, by the said Wilson giving 
his check to Burgess for the amount ($27,- 
500) on said savings association, which 
check was paid. Neither the other justice 
of the county court, nor the county court, 
consented to the said delivery of the said 
bonds by Merwin to or for the use of Burgess, 
The said railroad for which the bonds Is- 
sued was finished through Marion town- 
ship, but the said railroad company has 
never complied with the condition of the 
vote requiring its railroad to be continued 
and extended through said township of Ma- 
rion, from the depot at Carthage, westward, 
to some point on the Missouri Kiver, Fort 
Scott, and Gulf Railroad, in the state of 
Kansas, and there still remains about nine 
miles of such railroad to be constructed In 
Kansas. 

8. That said bonds, when signed, sealed, 
and delivered as aforesaid, were antedated 
so as to bear date the 28th day of March, 
1872, and they were never presented to the 
state auditor, and he never registered the 
same, nor made any certificate thereon, im- 
der the provisions of said statute, approved 
March 30, 1872, and said bonds, as held by 
the plaintiff, contain no certificate of regis- 
tration endorsed or written thereon. 

9. That the plaintiff is a bona fide pur- 
chaser of said bonds and coupons for value, 
without actual notice of any matter of fact 
impairing the regularity and validity of said 
bonds, and without actual notice that the 
said bonds had been antedated so as to bear 
date prior to the 30th day of March, 1872. 
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Joseph Shippen, for plaintiff. 
E. J. Montague, for county. 

Before DILLON, Circuit Judge, and KRB- 
KEL, District Judge. 

DILLON, Chrcuit Judge. The weU-known 
history of the issue of municipal bonds in 
this state, as it appears by the many cases 
in this court, shows that conditions im- 
posed by law requiring a popular vote, or 
conditions in the proposition submitted to 
the voters, intended to prevent fraud, and 
to secure the actual building and comple- 
tion of the roads, have been often evaded, 
and the bonds issued without compliance 
therewith. Such bonds, when negotiated for 
value, the courts have held to be binding. 
To prevent such improper or improvident is- 
sue of bonds in the future, the legislature 
passed the act of March 30, 1872, (Laws 
1872, p. 56.) 

The fourth section of that act provides 
that "before any bond hereafter issued by 
any county • * » shall obtain validity or 
be negotiated," it must be first registered 
by the state auditor, who shall certify there- 
on that aU conditions precedent, required by 
law, and by the contract under which the 
bonds were ordered to be issued, have been 
complied with. 

In this case the bonds were signed, sealed, 
and issued in the manner above appearing, 
after this statute went into effect, and were 
antedated to a date prior to the passage of 
that enactment. In point of fact, the condi- 
tions on which the bonds had been voted 
had not been fully complied with; and 
hence they could not have been, and were 
not, certified by the auditor as registered 
bonds. The bonds have found their way 
into the hands of an innocent holder for 
value, who did not know that the bonds bore 
a false date. 

If the bonds bore date after the act of 
March 30, 1872, and had not been registered, 
it is plain, we think, that they would have 
no "validity," and hence could not support 
an action in the hands of any person. Pars. 
Bills & N. 218, 27G, 279. But they are ante- 
dated, and the question is whether they have 
validity In the hands of the innocent pm:- 
chaser. Upon the best consideration we 
have been able to give, our conclusion is 
that the bonds cannot be enforced. The 
case comes within the doctrine, which is 
well settled, that where a statute declares 
absolutely and without exception that a con- 
tract or bond or note is void, it is void into 
whosesoever hands it may come. This stat- 
ute declares that no unregistered bond shall 
be valid or be negotiated. Bonds must first 
be registered. Without registration they "ob- 
tain no validity." Such is the statute. A 
declaration that bonds shall have no validity 
is equivalent to declaring them to be void. 

Is the coimty estopped to set up this de- 
fence? We think not. The case is to be 
distinguished from those decided by the 



[1 Fed. Cas. page 1053] 



(Case No. 489) ANTILLES 



supreme court of -the United States, in which 
It is held that the frauds of the officers chb- 
not be visited upon the innocent bondholder, 
and falls within the case of Bayley v. Taber, 
5 Llass. 2Sti. In that case it was held, where 
a statute enacted that promissory notes of a 
certain description, "made or issued" after a 
specified day, should be **utterly void, and 
no action should be sustained thereon," that 
it was competent to the makers of such 
notes, when sued upon notes bearing date 
before the day fixed by the statute, to prove 
that they were, in fact, made and Issued 
aiier such day. 

The principle of that case Is the same 
as In the case at bar, and if that is a sound 
principle when applied to the individual 
maker of prolilblted paper, It should apply 
with at least equal force in favor of public 
bodies, where one or two officers, without 
the consent of the others, may, as in this 
case, combine to evade the law, the other 
officers being Innocent of wrongful partici- 
pation. 

The principle involved Is one of great con- 
sequence. For Illustration: Loose and gen- 
eral powers have been heretofore given in 
this state to municipalities and counties to 
issue such bonds. This power has been 
taken away by the new constitution. Can 
the protective provisions of that instrument 
be evaded and rendered useless by the mere 
fraudulent act of the officers of the county 
in antedating the bonds. If so, the power 
to defraud is endowed with a fearful vitali- 
ty, which survives the prohibition of the 
constitution, and threatens to become Im- 
mortal. 

Judgment for the defendant 

[NOTE. On appeal to the supreme court, the 
decree of the circuit court was affirmed. In 
speaking for tlie court, Mr. Chief .Tustice Waite 
said: "Wlien tlie bonds now in question were 
put out, tlie law required that, to be valid, 
they must be certified to by tlie auditor of the 
state. In otiier words, that officer was to cer- 
tify them, before tlieir execution was complete, 
BO as to bind tlie public for payment. ♦ • * 
Antedating, under such circumstances, partakes 
of the ('liaracter of a forgery, and is always 
open to inquiry, uo matter wlio relies on it. 
Tlie question is one of the authority of him who 
attempts to bind another. * * * It mat- 
ters not thnt when the bonds were voted the 
registration law was not in force. Before tliey 
were issued, it had gone into effect. It did not 
change in any way the contract with the railroad 
company. • * * All the legislature at- 
tempted to do was to provide what should be a 
good bond, when issued. There was nothing 
changed, but the form of the execution." An- 
thony V. County of Jasper, 101 XJ. S. 693. Also 
see Douglass v. Pike Co., Id. 677.] 
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The ANTILLES. 

[S Ben. 9.]* 

District Court, E. D. New York. Jan., 1875. 

Shl'gglixo — Goods xot Entered on the Mani- 
fest. 

In order to tustain a libel against a vessel 
for the recovery of the penalty imposed by the 
24th .^section of the act of March 2d, 1799, (1 
Star. 646,) for the importation of goods not 
entered on the manifest, it must be shown that 
th'* Ti'ssel belonged in whole or in part to a 
citizen or inhabitant of the United States. *The 
value of the goods omitted must also be shown. 

[See, also, V. S. v. Twenty-Sis Diamond 
Rings, Case No. 16,572.] 

In admiralty. 

A. W. Tenney, Dist Atty., for United 
States. 
Beebe, Wilcox & Hobbs, for claimant. 

BENEDICT, District Judge. This is a pro- 
ceeding in rem on the part of the United 
States to enforce against the bark Antilles a 
penalty Incurred by a violation on the part 
of her master of the 24th section of the act 
of March 2, 1799, (1 Stat. 646.) which pro- 
vides that if any goods, wares and merchan- 
dise shall be imported or brought into the 
United States, in any ship or vessel belonging 
In whole or In part to a citizen or citizens. 
Inhabitant or inhabitants, of the United 
States, from any foreign port or place, with- 
out having a manifest containing a full de- 
scription of the cargo, In such case the mas- 
ter or other person having charge of such 
ship shall forfeit and pay a sum of money 
equal to the value of such goods omitted 
from the manifest. 

The allegations of the libel are all denied 
by the answer. An examination of the evi- 
dence introduced on the part of the govern- 
ment to sustain the libel, shows at least two- 
fatal defects of proof, namely, that there is 
no evidence to show that the vessel belonged 
In whole or In part to a citizen or citizens^ 
Inhabitant or inhabitants, of the United 
States; and; further, that there is no evi- 
dence as to the value of the goods claimed 
to have been shown to have been omitted 
from the manifest. In the absence of any 
evidence upon these material facts, no decree 
can be rendered against the vessel. 

The libel is accordingly dismissed. 



^[Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here re- 
printed by permission.] 
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In re ANTISDEL. 

[18 N. B. R. 2S9.] 

DiHtriet Court, D. Michigan. April 29, 187a 

Bankruptcy— Discharge— Pbopek Books of Ac- 
count — Concealment of Property — Res Ju- 

tUCATA. 

[1. On objections to the discharge of a bank- 
rupt, it appeared that his books of account were 
kept in the ordinary form of books of coun- 
try merchants, and that, although there might 
be errors in posting, a trial balance could be 
ujade with no extraordinary effort, and a com- 
petent accouut.ant could gain a correct idea of 
the bankrupt's business. Held, that the require- 
ment as to keeping proper books was fully 
met.] 

[Cited in Re Vernia, 5 Fed. 725; Re Frey, 9 
Fed. 38i; Re Graves, 24 Fed. 554.] 

[2. It appeared that certain erasures in such 
books arose from errors in the original entries, 
whi^h were corrected by erasing the figures 
and substituting the correct ones therefor, and 
there was no suggestion of fraudulent intent. 
Seld, that a discharge would not be refused 
because of such erasures.] 

[Cited in Re Frey, 9 Fed. 382.] 

[3. A member of a firm in embarrassed cir- 
cuuistances conveyed to his wife a large amount 
of property, real and personal, constituting all 
his individual property, at a time when a with- 
dr;iwal from his assets of this amount of pop- 
erty was likely to embarrass him seriously in 
meeting his obligations. He continued embar- 
rassed, and became bankrupt. Hdd, that such 
conveyance could not be upheld on the ground 
that it w:is uuide in consideration of a loan 
made to him by his wife 20 years before, and 
which had been barred by the statute of limi- 
tations for 14 years, and the omission from 
his schedules of the property conveyed was 
a concealment thereof, for which his discharge 
might be refused.] 

[4. A cro<litor of a bankrupt, having recov- 
ered a judgment against him in a state court, 
filed a creditor's bill against the bankrupt and 
wife to have a conveyance by him to his wife 
set aside as made in fraud of creditors. The 
bill was dismissed upon the merits, and on ap- 
peal to the supreme court the decree was af- 
firmed. Held, that the creditor was estopped 
to oppose the bankrupt's discharge, as the mat- 
ter must be regarded as res judicata.] 

[5. Creditors who have been duly notified of 
a bankrupt's application for discharge, and make 
no opposition, are regarded as consenting to the 
discharge; and the court will only consider 
whether the bankrupt has committed an act 
which would bar a discharge, upon specifica- 
tions regularly filed in opposition thereto, upon 
which an issue can be joined, and the bankrupt 
be heard in his defense, and will not of its own 
motion refuse a discharge, though it may ap- 
pear that such an act was eoiumitted by the 
bankrupt.] 

[Cited in Re Read, 5 Fed. 722.] 

[In bankruptcy. Application by James S. 
Autisdel a bankrupt, for discharge. On 
specifications filed by the Union National 
Bank, a creditor of the banlcrupt, setting 
forth objections to his discharge, as follows: 
(1) That the bankrupt had willfully and in- 
tentionaUy concealed his title to certain real 
estate and personal property which belonged 
to him, by having the same conveyed to his 
wife at a time when he was Insolvent, and 
knew himself to be so, and when he expected 
and contemplated proceedings In bankruptcy: 



(2) that the bankrupt, being a country mer- 
chant, did not keep proper books of accoimt.] 

John Atkinson, for bankrupt. 
Alfred Russell, for objecting creditor. 

BROWN, District Judge. Substantially 
three objections are made to the bankrupt's 
books of account. 1. That they did not ex- 
hibit the condition of his business, that no 
trial balance could be made from them, and 
that Antisdel's individual account was un- 
intelligible. 2. That there were unexplained 
mutilations and erasures. 3. That he had 
omitted to credit two or three smaU amounts, 
and had made false entries of advances to 
his wife. 

With regard to the first objection, I fully 
concur In the opinion of Judge Longyear In 
the case of In re Archenbrown, [Case "No. 
503,] that the books of account of a merchant, 
whatever be their form and number, must 
be so kept as to give the creditors an in- 
telligible idea of the business, and enable 
a competent accountant to ascertain the debt- 
or's financial condition. If that be done, 
the form in which they are kept is of no im- 
portance; but if it be not done, then it is 
Immaterial whether the omission was fraudu- 
lent or otherwise. The evidence of the ex- 
perts upon the subject is somewhat conflict- 
ing—one testifying that a trial balance could 
not be made, and three that it could be. The 
books consist of a ledger, a cash-book, a 
journal or day-book, and are kept in the form 
in which the books of country merchants are 
ordinarily kept. While there may be errors 
in posting, which would prevent a balance 
being obtained, upon the first trial, I am 
satisfied that such balance could be obtained 
with no extraordinary effort, and that from 
an examination of these books a competent 
accoimtant could gain a correct idea of the 
bankrupt's business. 

To sustain the second objection, I think 
it should be made to appear that the mutila- 
tions or erasures were fraudulent, and that 
the ruling in the case of In re Archenbrown, 
[supra,] above cited, extends no further than 
to the form and nature of the books. In 
re Beatty, [Case No. 1,100;] In re Plerson, 
[Id. 11,153;] In re Burgess, [Id. 2,153.] There 
are undoubtedly numerous erasures through 
these books, but all of tliem seem to have 
arisen from errors in the original entries, 
subsequently corrected by erasing the fig- 
ures, and writing the corrected ones over 
them. There is not the slightest evidence 
of a fraudulent intent. 

The third objection, that certain credits to 
which his customers were entitled were 
omitted and certain false entries made, is 
wholly unsiipported by the testimony. 

In support of the first specification, it was 
proven that on the 6th of August, 1873, the 
bankrupt conveyed directly to his wife, for 
the nominal consideration of two thousand 
dollars, about twenty acres of land in Union 
City; that on 7th of February, 1872, he con- 
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veyed to one Decker several lots in the same 
village, which were afterwards and on the 
23d of July, 1873, conveyed by Becker 
to the bankrupt's wife, for the nominal con- 
sideration of three hundred dollars, the bank- 
rupt at the same time discharging a mort- 
gage of two hundred and seventy-five dollars, 
which he had taken from Decker upon the 
sale to him. He subsequently made another 
conveyance to his wife of land in Sherwood, 
and on 1st of January, 1875, gave her a bill 
of sale of certain lumber and stone, originally 
designed for a house to be erected upon the 
same land. It appeared that in 18G9 the 
bankrupt went into partnership with one 
Leonard, buying a half-interest in the busi- 
ness for ten thotisand dollars, without tak- 
ing an inventory, or knowing the financial 
condition of the firm, except as he had ob- 
tained certain impressions with regard to the 
business' from his having been assessor of 
taxes the year before. He supposed the firm 
was worth twenty thousand dollars, but 
never knew the amount of the indebtedness 
until the administrator of his deceased part- 
ner took an inventory in the season of 1874, 
Leonard having died 5tli of August, 1874. 
Leonard had attended to the financial part 
of the business, and sometimes the bills 
"seemed to crowd them," as he expressed 
it In 1873, when Antisdel conveyed his 
land in Union City to his wife, he owed the 
Union City National Bank, the objecting 
creditor, two thousand dollars. He then 
knew the firm was in debt fi-om fifteen 
thousand dollars to eighteen thousand dol- 
lars. He had no recollection whether they 
had run behind or not the first or second 
years, though he remembers that once or 
twice Leonard made the remark that they 
were behind, and had not made anything— 
had oven lost. It appears, however, that 
the merchandise account exceeded the sales 
witlxout counting any profits, and at the end 
of the first year showed a loss of about one 
thousand dollars. At the end of the sec- 
ond year the inventory showed a loss of two 
thousand dollars of stock, with all the profits. 
His partner then, being persuaded from the 
accounts that the profits of the year should 
be some six or seven thousand dollars more 
tlian paying for the goods, decided to dis- 
solve the firm, to which Antisdel at first con- 
sented, but afterwards proposed to with- 
draw from taking an active part In the busi- 
ness, and put a clerk in his place. The next 
year showed a margin of one thousand six 
hundred dollars in the profits, and from 
thence to the day that Leonard was taken 
sick and left the store the business was in 
bett^ condition. After March, 1874, the 
management of the store was in the hands 
of Antisdel until a settlement was made in 
September, when the administrator found 
that the purchases exceeded the sales some 
six thousand dollars. When the inventory 
was taken shortly after Leonard's death, the 
assets footed up about twenty-two thousand 



dollars, and liabilities about eighteen thou- 
sand dollars. The bankrupt continued in 
business until March, 1875, when he sold out 
to one Watkins, the inventory at this time 
being about six thousand dollars. The debt 
of two thousand dollars to the Union City 
National Bank was contracted before the 
conveyances were made by the bankrupt to 
his wife. The property stood in Antisdel's 
name at the time the loan was made to the 
firm of which he was a member, August 27, 
1872, and the fact of his possessing this prop- 
erty was undoubtedly some inducement for 
making the loan. It was then believed to 
be worth between four and live thousand 
dollars. Allen, cashier of the bank, remon- 
strated with Antisdel when he learned of 
the transfers through the newspapers, when 
Antisdel remarked he ought to let his wife 
have the farm. Antisdel afterwards said 
Allen had abused him, and probably that 
would be the last claim that would be paid. 
One Bostwick testified his vdte had a mort- 
gage on the firm property, and the payments 
were due semi-annually; that after Leonard's 
death payments were not made on the mort- 
gage, and when Bostwick applied to Antis- 
del for payment, he said he could not pay 
it, that there was no company money to pay 
it with, and he didn't calculate to pay it with 
his own money. With regard to the per- 
sonal property, one Scott- testified that Antis- 
del took him to look, at the lumber piled on 
the land in or near Union City, and asked 
him to buy it He said he didn't want him 
to take the lumber and keep it, but he want- 
ed him to take it; he wanted it for building 
purposes, and wanted him to give a note for 
it, and he would take it back and give up 
the note; they had got the lumber out for 
building a house arid wanted to keep it for 
that purpose. That the firm of Leonard & 
Antisdel had got to pay their debts, and he 
did not propose that his private property 
should go to pay them. Scott recommended 
him to convey it to his wife. Antisdel doubt- 
ed whether she coifid hold it from his cred- 
itors, but Scott thought she could if he owed 
her anything, and about a week after this 
he learned that Antisdel had given his wife 
a bill' of sale for the lumber and stone. In 
defence it was shown that Mrs. Antisdel in 
1850 let her husband have eight hundred 
dollars inherited from her father's estate, and 
in 1853 four hundred dollars from her grand- 
father's estate, but she took no security, and 
no memorandum of the loan was made by 
either party. It appears, however, that An- 
tisdel had promised to make good these loans 
to his wife, though before 18G6 he had owned 
two farms in his own name without secur- 
ing the loan to her. In 18G6 he bought 
twenty-five acres in Union City, with the 
understanding that It should be conveyed to 
his wife, and the deeds made in her name, 
but by an accident this was not done, and 
it was not until August 6, 1873, that he con- 
veyed this property to his wife. No expla- 
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nation was given for the delay. In 1873 it 
was calculated that the one thousand two 
hundred dollars originally loaned amounted 
to about three thousand dolhirs, and these 
three conveyances were said to have been 
made in payment of this amount. The per- 
sonal property consisted of building material 
intended for the house, which was upon the 
lot in 1873 when the conveyance of the land 
was made, and she agreed to take it at four 
hundred dollars, though the bill of sale was 
not made until January 1, 1875. Under 
Scott's testimony, however, I regard it as 
extremely improbable that any such agree- 
ment was made. Both parties testified that 
when these conveyances were made Antisdel 
believed himself entirely solvent, and had 
always met his paper at matm"ity. There is 
further testimony tending to show that his 
credit was good up to about the time of hia 
bankruptcy, and there is no direct testi- 
mony that he was actually insolvent at the 
time they were made. He seems, however, 
to have been doing a losing business, had 
been pressed by his creditors, and if he were 
a man of ordinary business sagacity could 
hardly fail to have been aware that he had 
made a bad bargain in buying into the busi- 
ness, and that the partnership property 
would in the end be wholly InsuflScient to 
pay his liabilities. 

The second subdivision of section 5110 re- 
quires the court to refuse a discharge, "if 
the bankrupt has concealed any part of his 
estate or effects." This specification Is sat- 
isfied by proof that the bankrupt has con- 
cealed his title to real estite, by leaving out 
of his schedules property that has been con- 
veyed by him in fraud of his creditors. In re 
Hussman, [Case No. Gj051;] In re Rath- 
bone, [Id. 11,583, Id. 11,581;] In- re Hill, 
[Id. 6,483;] In re Goodridge, [Id. 5,547.] The 
facts in this case seem to me to fall within 
the ruling of the supreme court in Humes v. 
Scruggs, 94 U. S. 22, and to establish a case 
of a conveyance made with intent to hinder, 
delay, and defraud creditors. The court in 
his case seems to me to establish a most salu- 
tary principle in holding that "if the money 
that a married woman might have had se- 
cmred to her own use is allowed to go into 
the business of her husband, and to be mixed 
with his property, and is applied to the pur- 
chase of real estate for his advantage, or for 
the purpose of giving him credit In his bus- 
iness, and is thus used for a series of years, 
there being no specification when the same 
is purchased that such real estate shall be 
the property of the wife, the same becomes 
the property of the husband for the purpose 
of paying his debts; he cannot retain it until 
bankruptcy occurs and then convey it to his 
wife; such conveyance is in fraud of the just 
claiEtis of the creditors of the husband." See, 
also, Phipps V. Sedgwick, 95 U. S. 3. Put- 
ting the facts in this case in the most favor- 
able light for the bankrupt, it appears that 
he received this money of his wife without 
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giving her security, or any written evidence 
of the loan; that he held It In his possession 
for upwards of twenty years, having In the 
meantime purchased land which he might 
have conveyed to his wife In satisfaction of 
the debt, but which he held in his own name, 
and thereby acquired credit at the bank; 
that the loan was made, partly at least, upon 
the faith of this security, and that he made 
the conveyance to his wife at a time when 
he was heavily indebted, and when a with- 
drawal of this amount of property from his 
assets was likely to embarrass him seriously 
in meeting his obligations. Although it docs 
not appear that he had failed to meet his 
paper at that time, he continued embarrass- 
ed, and finally was compelled to wind up 
his business In a court of bankruptcy. This 
is regarded as sufficient evidence of insolven- 
cy as to existing creditors, whose debts re- 
main unpaid. Bump, Fraud. Conv. 294. To 
hold that a member of a firm in embarrassed 
circumstances may convey all his individual 
property to his wife in payment of a debt 
barred by the statute of limitations for four- 
teen years is a premium upon fraud I am 
unwilling to offer. If such a transfer be 
sustainable at all, I think it should be made 
within a reasonable time, at least within the 
six years fixed by the statute. But it ap- 
pears by the record In this case that Charles 
T. Allen, cashier of the Union City National 
Bank, the opposing creditor, In June, 1875, 
recovered a judgment in the circuit court for 
the county of Branch against the bankrupt 
for the debt which was proved by the bank 
in this court; that he afterwards filed a 
creditor's bill against Antisdel and his wife, 
praying that these conveyances be set aside 
and declared to have been made In fraud of 
creditors; that the case went to a regular 
hearing upon pleadings and proofs, and liis 
bill was dismissed, and upon appeal to the 
supreme court, the decree of the circuit 
court in that regard was affirmed. It is in- 
sisted that the objecting creditor is estopped 
by this decree to claim here that this convey- 
ance was made in fraud of creditors. 
Three replies are made to this defence: 

1. That the proceedings are not identical. 
A similar question arose in Re Hussman, 
[Case No. 6,951,] In which the opposing cred- 
itors pleaded a decree of a state court setting 
aside a similar conveyance as fraudulent in 
bar of a discharge, and 'the learned judge 
held It to be a case of res adjudicata. The 
question litigated in the state court was 
practically the same, and I see no reason 
why its judgment does not operate as an 
estoppel. See Downer v. Rowell, 25 Vt. 33G. 
The cases of Jones v. Milbank, 6 Lans.* 73, 
and Bradley v. Hunter, 50 Ala. 265, evidently 
have no application. 

2. That the parties are not Identical. But 
it appears distinctly by tue testimony in this 
case, that Allen was cashier of the Union 
City National Bank, that the foundation of 
his suit was the debt proved by the bank In 
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this case, and that It was brought by Allen 
in his own name as trustee for the hank. 
Under these circumstances it is quite clear 
there is an estoppel as between the defend- 
ant and the person for whose use the suit is 
brought. Preem. Judgm. § 173; Hodson v. 
McConnel, 32 111. 170; Peterson v. Lothrop, 
S4 Pa. St. 223; Calhoun v. Dunning, 4 Dall. 
[4 U. S.] 120; Rogers v. Haines, 3 Greenl. 
3G2i Boyntou v. Willard, 10 Pict. 166. 

3. That admitting the question is res adju- 
dicata as between the opposing creditor and 
the banknipt, it is insisted that the court is 
bound of its own motion to refuse a dis- 
charge, wherever it can see that the bank- 
rupt ha.<? committed an act which if properly 
pleaded would bar a discharge. I know of 
but one case which tends to support this 
proposition, viz.: In Re Wilkinson, [Case 
No. 17,607,] in which the court, upon Inspect- 
ing the record of the bankrupt's examination 
by the assignee, discovered that he had lost 
a large sum of money in gambling, and re- 
fused a discharge, although creditors inter- 
posed no objection. The circumstances of 
this case were such as to appeal strongly to 
the discretion of the court. The question 
does not seem to have been argued, and the 
matter apparently did not receive any very 
careful consideration. The other cases cited 
by counsel lend no support at all to this prop- 
osition. In Re Houghton, [Id. 6,730,] the 
only point considered was, whether the court 
could permit opposition to be made after the 
return day of the order to show cause, where 
a creditor, who ought to have considered 
himself the representative of all the crefl- 
itors, had filed specifications of opposition, 
and then withdrew them. In the case of 
In re Palmer, [Id. 10,078,] the bankrupt ob- 
tained the consent of a sufficient number to 
entitle him to his discharge, but desiring to 
obtain also the consent of another creditor, 
"to strengthen his application," he gave him 
a note for $40 with security, and in consider- 
ation thereof the creditor signed his consent; 
another creditor opposed the discharge be- 
cause of this transaction, and the learned 
chief justice held that, although there was a 
sufficient number and amount without this, 
he was still precluded from obtaining his 
discharge. It is true that he remarks in the 
course of his opinion that "the courts are as 
much bound by the provisions of the act as 
the bankrupt himself, and if it appears in 
the regular course of the proceedings that an 
applicant for a discharge has failed in any 
particular to perform his duties as a bank- 
rupt, the application must be refused." This 
language, however, must be considered In 
connection with the facts of the case, which 
W(?re far from sustaining the position that 
tlie court is bound of its own motion to re- 
fuse a discharge. The better opinion seems 
to be, that creditors who have been duly 
notified, and make no opposition, are regard- 
ed as consenting to a discharge; and that the 
coiu:t will only consider whether the bank- 
iFED.CAS. — 67 



rupt has committed an act which would bar 
a discharge, upon specifications regularly 
filed in opposition thereto. Creditors v. Wil- 
liams, [Case No. 3,379;] In re Sullivan, [In 
re Sutherland, Case No. 13,640;] In re Schuy- 
ler, [Id. 12,494;] In re Rosenfeld, [Id. 12,- 
057.] The books are full of cases holding 
that the specifications must not be vague and 
general, but distinct, precise and specific, 
and so framed as to advise the bankrupt 
ivbat facts he must be prepared to meet and 
resist. In re Rathbone, [Id. 11,580;] In re 
Hill, [Id. 6,482;] In re Hansen, [Id. 6,030;] 
In re Waggoner, [Id. 17,037.] But of what 
use all this particularity in framing an issue, 
if the court may disregard the issue thus 
framed, and refuse a discharge mero motn 
If it appears the bankrupt has committed any 
other act not covered by the specifications? 
Suppose there be a trial by jury upon the spec- 
ifications; that upon such trial it should ap- 
pear that the bankrupt had not committed the 
act alleged, or that a creditor was estopped to 
take advantage of it; but, that he had com- 
mitted some other act which would bar his 
discharge; would the court be bound to re- 
fuse a discharge, notwithstanding the verdict 
of the jury that the specifications were not 
sustained. It seems to me that the state- 
ment of this proposition Is its own answer. 
When the bankrupt has taken the required 
oath, I think a discharge should only be 
refused when some creditor has filed specifi- 
cations of his opposition thereto upon which 
an issue can be joined, and the bankrupt be 
heard in his defence. I do not feel author- 
ized in this case to refuse a discharge, but 
will direct it to be withheld for a few days- 
to permit other creditors to Intervene In case 
they should desire to do so. The point upon 
which these specifications are overruled is a 
technical one, and it may be that the corn-t 
would permit other creditors who have 
awaited the result of this proceeding to in- 
tervene and take up these specifications in 
their own behalf. 
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Case No, 491. 

The ANTOINETTA C. 

[5 Betx. 504:* 15 Int. Rev. Rec. 115.] 

District Conrt, S. D. New York. March, 1872. 

Damage to CAitoo — Peril of the Sea. 

Casks of bleaching powders were stowed in 
the hold of a vessel, against the skin, without 
dunnage. Water, which came in through the 
deck nnd water-ways, reached the casks and 
wet their contents, which rotted the wood of 
the casks. The casks were stove by reason 
of this, and the blfiaching iwwders were mixed 
with the water, and this water reached some 
bundles of bags and injured them. The bags 
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ANTONA (Case No. 492) 

were beinicr carried tinder a bill of ladinc: wbicli ; 
excepted the dangers of the seas: Held, that ! 
the injury to the bags was not cansed by the 
danfiers excepted, and that the ship was UaDle 
for the damage. 

[Cited in The H. G. Johnson, 48 Fed. 697.] 

[See note at end of ca&e.] 

In admiralty. 

Townsend Scudder, for llbellants. 
James I). Keymert, for claimant. 

BLATX3HFORD, District Judge. This libel 
is filed to recover for the damage caused to ! 
sundry bales of empty grain bags, while j 
being transported under a bill of lading, by 
the bark Antoinetta C, from Liverpool to 
New Yorl£. The libel alleges that the goods 
were damaged by contact with sea water 
and with certain bleaching powders on board | 
of the bark, and that the damage was not 
caused by the perils of the seas, or by any of 
the perils excepted in the bill of lading. The 
answer alleges that the damage was caused 
by the accidents and perils of the seas. 

The bill of lading acknowledges the re- 
ceipt of the bales of empty bags in good 
order, and contracts for their delivery in 
like good order, the dangers and accidents 
of the seas and navigation excepted. That 
the bales of bags came out of the vessel in 
a more or less damaged condition, is shown. 
The injury arose from the destruction of the 
fibre of the bags, by their having been wet 
by water in which bleaching powder or 
soda ash was dissolved. The burden' of 
proof is on the claimant to show that this 
was a peril of the sea. There was on board 
both bleaching powder and soda ash, in 
casks. Some of the casks of bleaching 
powder were stowed against the skin of the 
ship, without any dunnage. The bleaching 
powder became wet, the water penetrating 
through the wood of the casks. The effect 
was to rot the wood, and break it, and dis- 
charge some of the powder, which mixed 
with the water and became dissolved in it, 
and reached the bags, and saturated and 
burned them. The water which wet the 
bleaching powder leaked through the deck 
and water-ways. If the bleaching powder 
had remained dry, there would according to 
the evidence, have been no such result as 
there was. I cannot regard It as a peril 
of the sea, to stow casks of bleaching 
powder in such relation to bales of grain 
bags, that the casks, being against the skin 
of the ship, may become wet, and the bleach- 
ing powder become wet, and destroy the 
wood of the casks, so that, by the rolling 
of the vessel, the casks will be stove and 
discharge their contents so as to reach and 
injure the bales of bags. The loss is not 
shown to be one which could not be guarded 
against by the ordinary exertion of skill and 
prudence on the part of the ship owner. 
The Reeside, Case No. 11,657; Bearse v. 
Ropes, Id. 1,192. 
There must be a decree for the libellanta. 
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with costs, with a reference to a commis- 
sioner to ascertain the damages. 

fNOTE. As to the point that a carrier is bound 
to observe reasonable care in loading and stowing 
chemicals or bleaching powders, see The St. Pat- 
rick, 7 Fed. 125; The Kate Irving, 5 Fed. 630; The 
Pharos, 9 Fed. 913.] 



Case No. 492. 

The ANTONA. 

[Blatchf. Prize Cas. 572.]' 

District Court, S. D.* New York. Dec. 23, 1803. 

Pkize — Attempt to Violatk Blockadk. 

Vessel and cargo condemned for an attempt 

to violate the blockade. 

In admiralty. 

BBTTS, District Judge. The steamer An- 
tona and cargo were captured off Cape San 
Bias, Florida, by the United States war ves- 
sel Klttatlnny, January 6,- 1863, as prize of 
war. The vessel and cargo having been ap- 
propriated by the government at the ap- 
praised valuation of $76,353.09, a libel was 
filed for the condemnation thereof, May 25, 
18G3, and the warrant and monition were 
thereupon made returnable in court June 
26th thereafter, and, being served by pub- 
lication and returned in court by the mar- 
shal, on motion of the United States attor- 
ney, in open court, the default of all per- 
sons interested in the said vessel or cargo, 
in not appearing to the said monition, was 
ordered and taken. By the joint consent in 
writing, of the United States attorney and 
the counsel for the captors, executed July 
2, 1863, and on application of the proctor.s 
for the claimants, the default was vacated 
by order of the court, and, on the 3rd of 
September thereafter, a claim and answer, 
by consent of the United States attorney, 
was filed on behalf of J. and T. Johnson, 
merchants of Liverpool, England,* owncr.-s 
of the vessel and cargo, by Edwin Gerard, 
their agent. The answer and claim denies 
in general, all the allegations made In the 
libel, and the jurisdiction of the court over 
the cause. It admits the taking of tne ves- 
sel and cargo for the use of the United 
States, but charges that the same were 
unlawfully taken, without the intervention 
of any prize tribunal, and were unlawfully 
converted by the captors in the port of New 
Orleans; and it denies that the prize proper- 
ty was ever duly appraised by a board oC 
naval survey or otherwise, or was brought 
within the jurisdiction of this court. The 
test oath made by the agent, solely, asserts 
no fact in relation to the ownership of the 
vessel or cargo, or the act? of the captors 
in its seizm-e or disposal, as within his per- 
sonal knowledge. 

The case was brought to hearing at the ,^ 
present term, upon the proofs in prepara- 
torio and the ship's papers and the argument 
of the United States attorney, no brief or 
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argument on the part of the claimants hav- 
ing been furnished to the court, nor any ap- 
plication for further proofs made by the 
claimants. 

The certificate of British registry, dated 
Glasgow, April 24, 18G0, states that Dayld 
Sloan and others, of the county of Lanark, 
were the owners of the Antona, and an in- 
dorsement on the same registry shows that 
George Wigg, of Liverpool, was on the 16th 
of October, 1862, the owner of 64 shares of 
the vessel. The shipping agreement with 
the crew, dated Liverpool, October 31, 1862, 
is for a voyage from that port to Havana 
and Nassau, N. P., and back to a port of 
final discharge in the United Kingdom. 
There is a charter party, dated October 28, 
1862, from George WIgg, owner of the ves- 
sel, (George GrIndle, master,) to John and 
Thomas Johnson of Liverpool, for a voyage 
to Nassau and Havana, with liberty to 
touch at intermediary ports for coals, &c. 
No mention is made in the shipping papers, 
of the destination of the vessel to Mata- 
raoras. There Is a clearance of the ship 
from Liverpool, November 1, 1862. The 
bills of lading of the cargo are all drawn 
to order, In blank, for the delivery of the 
cargo at Nassau, and no designation is made 
on them, or contained in any papers of the 
vessel respecting the cargo, that It com- 
prehends any other than lawful merchandise 
and ordinary supplies for the ship's com- 
pany, or that It is deliverable elsewhere than 
at Nassau. The prize commissioners, on the 
14th of September, 1863, reported to the 
com-t a sworn inventory of the lading of the 
prize, as consisting, in gross, of 618^ chests 
of tea, 1 case of needles, 1 case of sample 
slioes. 40 cases of boots and shoes, 541 eases 
of brandy, 1 case and 2 barrels of sample 
crockery, 1 case of army buttons, 1 case of 
calf skins, 4 barrels of salt provisions, 4 
cases of clothing, 1 cask of files, 1 case of 
assorted brushes, 3 coils of hemp, 2 gentle- 
man*s coats, 29 casks of wine, 36 h:on cans 
(patent) of caustic soda, 29 crates of crock- 
cry, and 5 cases of drugs. 

The facts testified to by the ship*s com- 
pany, on the depositions in preparatorio, on 
the 12th, 14th and 15th of May. 1863, In 
their clear bearing and results, prove that 
the voyage undertaken by the Antona was 
set on foot and conducted with the design 
to run the blockade of the port of Mobile, 
and furnish her cargo to th.e use of the en- 
emy within the rebellious states. 

The master deposes that the capture of 
the prize was made January 6, 1863, at 11 
P. M. In latitude about 28" 50' north, and 
longitude 86° 11' west; that the vessel was 
taken to the blockading squadron off Mo- 
bile, thirty-six or forty hours after her cap- 
ture; that she was bound to Matamoras; 
that, when captured, she was on her way 
back to Havana, in consequence of having 
had to throw coal overboard to lighten her, 
because of having had heavy weather; that 
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the voyage began at Liverpool, and was to 
have ended at Nassau; that from Havana 
the vessel went, on the 31st of December, 
towards Matamoras; that he had been at 
anchor before the capture, waiting for day- 
light to see the land, having been driven 
back northward In the heavy weather; that 
he wished to ascertain about his chronome- 
ter before returning to Havana; that, from 
th.e loss of coal, he would not have been 
able to complete the voyage to Matamoras; 
that he had just raised his anchor when 
the captmring vessel came In sight; that 
he believes that the cargo was consigned to 
order, on his arrival at Matamoras; that he . 
expected these instructions from his agents 
at Nassau; that he should have waited for 
those Instructions before disposing of his 
cargo; that he took a Gulf pUot on board 
to give him information, as he (the master) 
was unacquainted with the Gulf navigation; 
that he does not know the name of that 
pilot, or that his name was entered in the 
log-book; that when he raised his anchor 
he steered from the vessel which came In 
sight, and observed that she followed him 
13 or 14 hoiu-s; tiiat the Antona altered her 
course dm-ing the chase about 2^^ points; 
that she had always been on the course of 
her destination on the ship's papers imtil 
he determined to return to Havana, in con- 
sequence of having been exposed to severe 
weather; and that the destination of the ves- 
sel at the time of her capture was Mata- 
moras. 

The testimony of GrIndle, the master, has 
been stated more fully, to give the claim- 
ants the largest benefit they can derive 
from the statements and exculpation of the 
commanding oflicer under whose charge and 
directions the vessel and cargo were when 
captured. Only three otb.er witnesses were 
examined— Horace Pontet, rated as boy on 
board the vessel, on the 12th of May, 1863, 
and WiUiam Gumming, first mate, and 
John Patterson, carpenter, both on the 15th 
of May, 1863. 

The boy states no facts of any moment, 
not appearing to know anything other than 
outside occurrences common to a trading 
voyage from a port In England to another 
in the Gulf of Mexico. 

The testimony of the mate and the car- 
penter is directly in conflict with that of 
Grindle, the master, and. If credited, proves 
beyond doubt that the design and effort of 
the master, after reaching Havana, were to 
run the vessel and cargo Into the blockaded 
port of Mobile, and, also, that such was the 
purpose of his voyage from its inception. 
The facts stated by Gumming and Patter- 
son are in essential accordance, where they 
speak of things known to both of them, and 
they only differ on matters having a ma- 
terial bearing upon the guilt or innocency 
of the enterprise, where they relate particu- 
lars as being within their separate individ- 
ual knowledge. For instance, Patterson, the 
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carpenter, asserts it as within his knowl- 
edge that the vessel was in part laden with 
powder; and the mate is more positive and 
exact as to the movements of the vessel 
and soundings of her course taken along 
the shore to guide her progress into 
Mobile. Both of the witnesses are very 
clear and positive in their asseverations that 
the Antona went from Havana with the 
design to run directly into Mobile, and never 
was bound for Matamoras. or contemplated 
going to Nassau. They assert that the mas- 
ter took on board a man who was under- 
stood to be a resident of Mobile, as a Gulf 
pilot; that they were paid each a considera- 
ble sum of money at Havana, by the master, 
to keep silence as to the purpose and des- 
tination of the vessel; and that it was un- 
derstood by the ship's company on board 
that she was to go where she had no right 
to go. Gumming, the mate, says that when 
he inquired of the master after leaving Ha- 
vana, where tlie vessel was going to, his 
reply was that it was none of his business; 
that he had never heard that she was 
bound to Matamoras; that, when captured, 
was wide off tb.e course given upon her pa- 
pers and was going up along the coast to- 
wards Mobile; that her com'se was altered, 
by order of the master, 12 or 14 points on 
the appearance of the capturing vessel, and 
that she was chased. Patterson says that 
it was the common report on board, after 
leaving Havana, that the vessel was to run 
the blockade. Gumming says that the An- 
tona made all sail to avoid being taken by 
the capturing vessel, and that 31 siiotted 
guns were fired at her before she came to. 

The log-book shows that the comrse of the 
Antona, after she left Havana, until she 
anchored close in on the Florida coast in 5 
fathoms of water, on the 5th of January, 
was, generally, northwest or northwest by 
west. 

From all the facts in proof it is clear. In 
my opinion, that, when arrested, the ves- 
sel was actively engaged in the endeavor to 
enter the port of Mobile, in violation of the 
blockade known by her master to be then 
maintained there. A decree of condemna- 
tion and forfeiture must be entered. 
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ANTONB V. HICKS. 
[2 Lowell, 383.]^ 
District Court, D. Massachusetts. Dec. 1874. 
Seamen— Waoes — Sepakation from Ship with- 
out Fault. 
1. A seaman in the whaling service, who, hav- 
ing become separated from his ship by no fault 
of his own, fails to rejoin her from causes 
which he cannot control, is entitled to wages 
to Ihe time of separation, and the exi)enses of 
return to his country, as if the ship had left 
him behind for sickness. 
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2. Where the master sold the effects of such 
a seaman by auction, and there was no evi- 
dence of nefrliffence or bad faith on his part, 
the owner of llie ship was held liable only for 
the amount realifsetl by the sale. 
[See Fiv- Seamen v. The Fair American, Case 
No. 4,846: Veacock v. McOall, Id. 10,904; 
Nevett V. Clarke, Id. 10,138.] 

In admiralty. The libellant was shipped 
at New Bedford in July, 1869, on board the 
defendant's ship Mermaid, for a whaling 
voyage not exceeding four years in length. 
In February, 1870, when the vessel was 
cruising off South Australia, the fourth 
mate's boat, with six men, was eeparated 
from the ship, and, after being out for two 
days with a very insufficient supply of 
food, they made the land at a point where 
there were no inhabitants. Three of the 
men walked overland to George's Bay, 
where the ship was expected to be found, 
and joined her. This took them about a 
week, and they were on the sick list after 
their arrival. The fourth mate and the re- 
maining two men, of whom the libellant 
was one, went In the boat to Vasse, the 
nearest port, which was about two hun- 
dred and fifty miles from George's Bay by 
water, and was the only port they could 
make with the wind they had. The master's 
next cruise took him within about one hun- 
dred miles of Vasse, and he would have gone 
in there for the boat and the men, but that 
the wind was ahead and blowing hard, and 
he thought it would take too much time 
to wait for a change of wind. The libel set 
up that the master neglected his duty in not 
calling for the libellant at Vasse. The an- 
swer averred that the libellant deserted the 
ship. 

C. T. Bonney, for libellant. 
O: W. Clifford, for respondent 



LOWELL, District Judge. A case tried 
upon depositions, taken four years after the 
events occurred upon which the dispute 
arises, is not in the most satisfactory posi- 
tion for clearing up doubtful constructions 
of conduct. I think the preponderance of 
the evidence is, that the fourth mate, and 
the two men with hlra. not only did not 
desert the ship, but were not understood to 
have deserted her. The master knew where 
they were before he was told, which is pret- 
ty good evidence that they were in the 
right place. He knew they would be there 
when he called for them, and intended to 
call. He says he received a letter from the 
consul at Vasse, promising to detain the 
boat until he came. But the letter is not 
produced; and there is not the least reason 
to believe that the men had any intention 
of leaving Vasse or removing the boat. Thoy 
remained there for several weeks after the 
ship had left them behind. The master does 
not testify that he entered the mate and 
men as deserters on his log-book, or reported 
them as such to the nearest consul, or to the 
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authorities at home; all which he was bound 
to do, if he believed the truth to be so. 
Neither the log-book nor the copy of the 
articles that was on board the ship Is pro- 
duced. I do not know wlien he considers 
tliem to have deserted. Certainly not when 
they determined to stay by the valuable 
whaloboat and gear, rather than to take the 
chances of a week's Journey overland in an 
unknown country. What were they to do? 
They could not stay in the uninhabited spot, 
where they first landed, without starving 
to death. Three of them tried the overland 
journey, and three sought the nearest and 
only available port. The former were the 
more fortunate; but I do not know that their 
course was more reasonable at the time it 
was undertaken. 

It is clear to a reasonable Intent that the 
ship deserted the men, and not the men the 
ship. Then the question remains whether 
this was such a breach of duty or contract 
on the part of the master as will entitle the 
libellant to dama/res. I am disposed to be- 
llovo that the master decided this matter ac- 
oonling to his best judgment. He had no 
interest to leave the boat or the men behind 
liim; and I may well assum* that his de- 
cision was in accordance with the interests 
he was bound to consxilt. In this I follow 
the same rule that I have applied to the 
conduct of the fourth mate, when he de- 
termined to make sail to Vasse, instead of 
leaving his whaleboat upon the beach, and 
going overland to George's Bay. It was not 
n case in which humanity required that the 
*ien should be rescued at all hazards. They 
wore in a country where they could take 
care of themselves, and had some opportuni- 
ties to obtalil employment and a passage 
homo, though such opportunities do not ap- 
pear to have been very frequent. At all 
events, they did not apply for relief to the 
consul, or the person who acted as such. 
What are the rights of the parties in such 
ii state of things? By the articles an oflicer 
or man who is prevented by sickness or 
death from performing the whole voyage is 
to have his lay in the proportion which the 
time he served bears to the whole length 
of the voyage. This has often been held 
to be a reasonable stipulation. The same 
rule was adopted by Judge Sprague, where 
ji minor justifiably but voluntarily left a 
whallng-ship in a foreign port. Lovrein v. 
Thompson, [Case No. 8,557.] Where two 
seamen, on occasion of a collision, induced 
by sudden and reasonable fear, jumped on 
board the colliding vessel, and the master of 
their ship was unable to lie by for them, It 
was held that they had earned wages to the 
time of their separation from the vessel. 
Hanson v. Rowell, [Case No. 6,043.] In that 
case the judge said, that If the master had 
left them on board the foreign ship, without 
sufficient excuse, they should have had wages 
for the whole voyage- 

This case does not seem to be precisely 



covered by either of these decisions. The 
men, in my opinion, failed to rejoin the ship, 
not only justifiably, but by a sort of compul- 
sion. 1 do not find in the evidence, what I 
understand to be argued, that a vessel sailed 
from Vasse to George's Bay while the men 
were waiting at the former place, and that 
by not taking passage in her they neglected 
a known opportunity to rejoin the Mermaid. 
If the fact is so, it is not proved. As the 
case stands, the question was, whether the 
three men should undertake the voyage to 
George's Bay in their whale-boat, or wait 
for the ship to pick them up; and both par- 
ties acted on the supposition that the ship 
would call at Vasse, as she might easily do 
under ordinary circumstance. Notwith- 
standing these differences, the case Is very 
like many in which the sickness of a sea- 
man requires him to be left behind without 
any fault of his own, and he cannot rejoin 
the ship, though, if the master could wait 
a day or two, he might resume duty. In 
such a case the owners are bound to pay 
the expenses of the seaman's return to his 
own country. Brunent v. Taber, [Id. 2,054.] 
This return of seamen is a policy very deep- 
ly ingrained in our commercial law, and is 
fairly applicable to a case of this kind. In 
this case, however, there is the ch:cumstance 
that the fom'th mate foimd himself in pos- 
session of a boat and its equipments, which 
the master values at ?2a0. After he had 
been left at Vasse, he sold these things for 
some price not known to the libellant, and 
out of the money he appears to have paid 
the board of himself and the other men. 
This, perhaps, ought to be considered an 
equivalent for the passage money, in the 
absence of evidence of what the expenses 
were or the passage money would have 
been. 

Then comes the question of the libellant's 
clothes. The master sold them by auction to 
the other men, according to a usage which 
has, I suppose, been of long standing in 
these voyages, in cases of death or desertion. 
By the shipping act, passed after the time 
of these transactions, a master is authorized 
to sell, in this mode, any clothes or effects of 
a seaman dying during the voyage. Act 
June 7, 1872, § 43, (17 Stat. 271.) Following 
out the analogy of an involuntary breaking 
up of the service, the master would seem to 
have adopted a justifiable course in dispos- 
Ing of the libellant's effects by auction. The 
amoimt realized seems small; and if there 
were reasons to suppose that any error could 
be shown in the account, or any negligence 
in keeping the goods, I should be disposed 
to permit an inquiry upon these matters. As 
the evidence stands, I find myself authorized 
to decree only the sum received, with inter- 
est, which in all is thirty-three dollara. I 
understand it to be admitted that the libel- 
lant had been paid more than his lay would 
be for the eight months of his service. De- 
cree for the libellant for ?33 and costs. 
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Case No. 494. 

ANTRIM V. KEI.LY. 

[4 N. B. it. 587, (Quarto, 189.)] 

District Court, B. B. Missouri. 

Bankkuptct— Frauutjlent Conveyance— In- 

pebtedness of grantor. 

FA Tolnntavy settlement upon Ms wife and 
childreuj made by a member of a firm financial- 
ly embarrassed, may be set aside as fraudu- 
lent, although the debts of the firm existing 
at the time were subsequently paid m due 
course of business, where they were met by 
contracting other obligations, which resulted 
in bankruptcy.] 
(Cited in Spaulding t. McGovern, Case No. 

13.218.] 
[In equity. ,Suit by the assignee in bank- 
ruptcy of the 'firm of Antrim, Sweet & Co., 
against Kelly, as trustee, and the -wife and 
children of the bankrupt, Antrim, to f-et 
aside as fraudulent a conveyanco made by 
Anti-im to Kelly in trust for the wife and 
children of Antrim.] 

It appeared that the firm of Antrii:). Sweet 
& Co. had procured an extension uf a. part 
of their commercial paper for 00 or SM) days; 
that thereafter on May 15, 18G7, Antrim, 
who owned real estate Talmud at 560,000, 
part of which was incumbered to the aniouut 
of $18,000 by deeds of trust made to r'ai^e 
money for the firm, conveyed part tliereof 
valued at $20,000 to Kelly in trust for his 
wife and children. The lirra net their sus- 
pended paper at maturity and all other 
debts until July 28, 1868. when they filed 
their petition in bankruptcy. The :issignee 
brought suit to set asid'j the settlement, 
which the defendants alleged was executed 
when Antrim was solvent, and in fulfillment 
of a promise made when he purchased the 
property and before he went into business. 
Under the Missouri statutes a voluntary con- 
veyance duly recorded, unVas made with iu- 
tent to defraud creditors, is valid as against 
subsequent purchasers and creditors. 

THE COURT held that, since the obliga- 
tions of the firm were met by assuming oth- 
er obligations which resulted in bankruptcy, 
the conveyance t-hould be .set aside as a 
fraud on sut)sequent creditors, as it took 
away a large proportion of assets which 
should be applied !o creditor's claims. 
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ANTRIM'S CASE. 

120 Log. Int. 300;^ 5 Phila. 278; 11 Pittsb. 
Leg. J. 49.] 

District Court, B. D. Pennsylvania. Sept 9, 

1863. 

"War— MiLiTATiT Duty— Exemption — Final De- 
cision BT Board — Ck>NCLTJSivENES9 — Act of 
March 3, 1863 
L A statute which, in relation to summary 

proceedings before a military commission, en- 

^[Reprinted from 20 Leg. Int. 300, by per- 
mission.] 
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acts that its decision shall be final, does not 
necessarily make the decision conclusive as to 
the right which was in question. 

2. The provisions of the 14th section of the 
act of congress of March 3, 1863, c. p. 11^ 
Stat. 733.] requiring the presentaUon, by drafted 
persons, of all claims of exemption to the board 
of enrolment, and making the board s -decision 
final, do not, in the case of an exempt whose 
claim of exemption has been duly presented 
to the board and disallowed, preclude the sub- 
semient consideration, under a writ of habeas 
corpus, of the question of his right of exemp- 
titin. 

3. Quere: Whether the question will be con- 
sidered under such a writ at the instance of 
a party, who. having had proper notice anil 
opiJortunity, has not presented his claim of 
exemption to the board, or has failed to com- 

Ely with its reasonable regulations, of which 
e has had proper notice, or of a party who, 
after a rejection of such claim, and full sub- 
sequent time and opportunity to obtain an uu- 
obstruetcd judicial investigation of the ques- 
tion of alleged right, neglects to apply for tbe 
writ until after he has been mustered into 
military service. 

On habeas corpus. 

CADWALADER, District Judge. The prov- 
ost marshal of the proper district re- 
turns to the habeas corpus that the petition- 
er was duly drafted and notified; appeared 
before the board of enrolment asking ex- 
emption as the only son of a widow de- 
pendent on his labor for support, [see 2 Stat. 
731, § 2;] was duly heard upon his allegation 
and evidence, and that his claim of exemp- 
tion was finally disallowed; that he subse- 
quently appeared and reported himself for 
duty; received his uniform; asked and ob- 
tained leave of absence for a time not quite 
expired when the retm-n was made; and, 
though not in the respondeirt's actual cus- 
tody, was still under his control. 

No question as to the effect of the occur- 
rences posterior to the disallowance of tlie 
claim of exemption is properly raised by this 
retmrn. These occurrences are not so stated 
in it that a traverse of them is necessary. 
Whether proof of them will ultimately be re- 
ceivable against the petitioner, if proofs on 
his part of his alleged right shall have been 
admitted in the first instance, may be a ques- 
tion to arise hereafter. In the meantime, 
the question of the sufficiency of such a 
statement of these occurrences in a return is 
difeerent. As acts of mere submission to 
military authority, where obedience would 
have been compellable, they can add nothinp: 
to the effect otherwise attributable to th? 
decision of the board. His temporary ac- 
quiescence in it was no waiver of right. 
But, if the occurrences are mentioned for the 
purpose of showing that, notwithstanding 
his previous claim of exemption, he after- 
wards waived any right of exemption that 
he may have had, so as voluntarily to be- 
come a soldier under the draft, the volun- 
tary waiver should have been directly 
averred. In a return, a statement of occur- 
rences merely tending, more or less, to 
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prove such a fact, is not of equivalent effect. 
Sometimes, Indeed, a fact consists of a series 
of connected, or mutually dependent, occur- 
rences. Ttiey may then be stated in detail. 
But such a specification of the details of a 
fact is different from a mere specification of 
evidence, tending to prove it The proposi- 
tion or fact relied on, whether stated in de- 
tail or In that general form which Is ordin- 
arily more proper, should be set forth sub- 
stantively so that the statement, if true, 
shall absolutely suffice In law. The occur- 
rences mentioned In this latter part of the 
return, under the most favorable view of it, 
may or may not, independently of those 
previously stated, suffice to establish a waiv- 
er of right This part of the return, there- 
fore, does not require a traverse. The ob- 
jections to It might not apply to returns 
properly framed in order to meet cases of 
drafted men who, after proper notice, have 
omitted to appear before the board and 
claim exemption, or of those appearing and 
claiming It, but omitting to comply with 
proper regulations of the board, of which 
sufficient information has been given. To 
cases of drafted men who, after the board's 
disallowance of their claims of exemption, 
have had fair time and opportunity to ob- 
tain elsewhere the judicial investigation of 
their alleged rights of exemption, and have 
not availed themselves of such opportunity, 
returns might perhaps be so adapted as to 
prevent unnecessary judicial interference 
with consummated military organization%» 
embracing such parties. 

The question upon the return is whether 
the military board's disallowance of the 
claim of exemption must be traversed; in 
other words, whether this board's decision 
that there was no right of exemption pre- 
cludes inquiry here as to the existence of the 
right This question depends upon the ef- 
fect of the fourteenth section of the act of 
3d March, 1863, c 75, which enacts "that 
all persons drafted and claiming exemption 
from military duty on account of disability 
or any other cause, shall present their claims 
to be exempted to the board, whose decision 
shaU be final." [Section 14, 12 Stat 73.3.] 
Cognizance of the application for exemption, 
if taken, must be judicial, however spocial 
the jurisdiction or summary the proceediuij. 
The point In question is whether the decision 
is or is not conclusive elsewhere as to tlio 
right of exemption. This depends on the 
effect of the word final. It certainly iin- 
ports that the decision of the bciard shall 
not undergo executive or other revision. 
The decision is, relatively to mil'tary juris- 
diction, conclusive as weU as final. There- 
fore a decision of the board in favor of the 
claim of exemption, is necessarily conclu- 
sive as to the right of exemption. Th^j ques- 
tion will be whether the effect of the ^'.■ord3 
should be extended so as to make a de- 
cision against the claim equally conclusive 
against the right The consideration of this 



question will Involve the inquiry whether an 
enactment that the decision of such a tri- 
bunal shall be thus conclusive, would be con- 
stitutional. 

The act of 3d March, 1863, has provided 
for the organization of an exclusively na- 
tional military force by enrolment draft 
and, where necessary, impressment; that is 
to say, compulsion to serve. The words of 
this act, which might otherwise be of doubt- 
ful import must be interpreted so that 
usurpation of power, beyond the legislative 
authority conferred by the constitution, may 
not be unnecessarily imputed to congress. 
The case has been commendably argued on 
this point, upon the words of the constitu- 
tion and of the statute, without any such 
references to congressional debates, or to 
debates of those who drafted the consti- 
tution, or of those who proposed or dis- 
cussed its early amendment, as, of late, 
have, perhaps, been too frequent Such 
references to extrinsic matter, it is true, 
are not always improper. They are some- 
times of legjU assistance in explaining the 
meaning of words which are to be inter- 
preted. This meaning may depend upon 
some relation of the words to occurrence.s 
of which historical memorials are pre- 
served in the reports of cotemporaneous 
discussions. Where, moreover, the mean- 
ing of a word is doubtful, or has undergone 
change since the date of its use, the lan- 
guage of such discussions may sometimes 
serve, in some degree, the purpose of a 
glossary. Such cases are, however, not ex- 
ceptions from, but, on the contrary, exempli- 
fy the rule that the intention is ascertaina- 
ble from the words only. Under this rule, 
the proper inquiry Is, not what may, from ex- 
trinsic sources, appear to have been intend- 
ed by the men whose words are In question, 
but what was the legal meaning and appli- 
cation of the words when used. The rule 
applies where a single pei^on has been the 
lawgiver, and with greater force of reason 
where a numerous assembly has made a 
law; and is applicable especially to the con- 
stitution of the United States and the amend- 
ments. This constitution was, when finish- 
ed by Its Iramers, as Ch. J. Marshall said, 
"a mere proposal without obligation or pre- 
tension to it." [M'Culloch V. State of Mary- 
land,] 4 Wheat [17 U. S.] 404. We read in 
the subsequent proposal by the first congress, 
of amendments that the conventions of a 
number of the states had, In adopting the 
constitution, expressed a desire for "declara- 
tory and restrictive" additions, (1 Stat. 97); 
and Oh. J. Marshall has reminded us that 
almost every convention had recommended 
such amendments. [Barron v. Mayor, etc., 
of Baltimore,] 7 Pet [32 U. S.] 250. The 
omission to specify which amendments were 
declaratory and which restrictive enabled 
persons who differed most widely In opinion 
as to the effect of the original constitution 
to concur in adopting ten of the series of 
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amendments proposed. Otherwise they 
would not have heen adopted. The hope of 
reconciling the differences of opinion was in 
future judicial decision upon the constitution 
and amendments without any consideration 
of extrinsic matters. The powers conferred 
by the constitution upon congress to raise 
and support armies, and malce rules for their 
government, are distinct from the powers 
which are conferred in it as to the militia 
of the respective states. Until the act in 
question, the national armies had been rais- 
ed by voluntary enlistment. The system of 
enrolment and draft had long been matured 
as to the militia of the states. But, un- 
til the summer of 18G2, the utmost penalty 
for not serving when drafted from such 
militia for the service of the United States 
had been pecuniary, with a limited imprison- 
ment for non-payment. The act of congress 
of 17th July, 1862, [12 Stat. 597,] authorized 
impressment into the military service of the 
United States of those persons drafted from 
the militia under that act, wlio, when or- 
dered to attend at the place of muster, dis- 
obeyed. The specific power of impressment 
had not been previously conferred. But, im- 
der the former system, though the fine for 
not serving had, when received, been con- 
sidered an equivalent for service, the pay- 
ment had nevertheless been enforced, or the 
penalty of imprisonment inflicted by courts- 
martial, when the money was not otherwise 
collected. The constitutionality of this for- 
mer jurisdiction of courts-martial may be 
considered established. Houston v. Moore, 
5 Wheat [18 U. S.] 1. It would not have 
been constitutional If disobedience to attend 
at a place of muster had not been a milita- 
ry offence. Congress, unless it had the pow- 
er of absolutely subjecting a drafted per- 
son to military rule from the time of the 
draft, could not have thus made his disobe- 
dience before he was mustered into service 
a miUtary offence. The act of congress of 
1795, [1 Stat. 424, § 4,] which fixed the time 
of arrival at the place of rendezvous as the 
period of the commencement of the military 
service, might, constitutionally, in the opin- 
ion of the supreme court, have made the 
time of draft the period. [Houston v. 
Moore,] 5 Wheat. [18 U. S.] 17. The cbn- 
stitutionaUty of the act of 17th July, 1862, 
when the question was considered here in 
March last, in M'Call's Case, [Case No. 
8,GG0,] appeared, therefore, to be established 
by authority. If the question had been 
thought an open one, the same view of the 
effect of the constitution would have been 
taken. 

The act of 3d March, 1863, has adopted a 
like system, on an extended scale, for the 
purpose of raising national armies independ- 
ently of the militia of the states. Under the 
former laws which have been mentioned, a 
question such as that now under considera- 
tion could not arise. The question under 
those laws could only have been that of a 



military court's ecercise of jurisdiction over 
a person who, having been lawfully drafted, 
already owed military service. There could 
not have been any dispute that the primary 
question whether he had been lawfully draft- 
ed or was liable to serve, was open to deci- 
sion by the ordinary tribunals under a writ 
of habeas corpus. Here, however, the ques- 
tion is whether a military commission can so 
decide the original question of liability to 
serve, as absolutely to deprive all other tri- 
bunals of cognizance of it. 

The enactments of the law in question are 
not so arranged that its provisions for the 
preparatory enrolment, and those for the 
draft, are always separated. They must, 
however, be kept distinct when they are con- 
sidered with reference to the constitution. 
The most unlimited system of mere enrol- 
ment could not be constitutionally objec- 
tionable; but a system of drafting might be 
arbitrary and latitudinarian to such an ex- 
tent as to encroach upon constitutional 
rights. That the framers of the constitu- 
tion had inherited the parent nation's jeal- 
oxisy of the power to raise and support ar- 
mies, appears from the prohibition to ap- 
propriate money to that use for a longer 
term than two years. The constitutional au- 
thority to enact the law which is under con- 
sideration was derived exclusively from this 
power to raise armies. It cannot be en- 
larged under the authority which the consti- 
tution also confers to make all laws neces- 
sary and proper for carrying the powers 
delegated, this one included, into execution. 
This Incidental authority cannot extend be- 
yond the limits of the principal power. A 
government previously repubUcan, whose ar- 
mies are^ upon executive requisition, to be 
raised under a system of draft and Impresu- 
ment, administered without any restriction as 
to persons liable to serve, and without any 
limitation of the time of service, may, at the 
will of the chief executive magistrate, be- 
come an established military government. 
The constitution guaranties to every state a 
republican form of government. The su- 
preme court have said that a military gov- 
ernment, permanently established In a state, 
would not be republican, and that "it would 
be the duty of congress to overthrow it." 
[Luther v. Borden,] 7 How. [48 U. S.] 45. 
Congress, of course, could not establish such 
a government for the whole country. 

The general provisions of the act are not 
unconstitutional. Those who are liable to 
do military duty under it are, in the first 
instance, described as all able-bodied male 
citizens, and persons of foreign birth who 
have duly declared their intentions to be- 
come citizens, between the ages of twenty 
and forty-five years, except persons reject- 
ed as physically or mentally unfit, and those 
exempted under seven other enumerated 
heads; the first including designated magis- 
trates and other principal officers o^ the 
United States, and the others including re- 
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specdvely the private persons, whose rights 
of exemption are specified. One of them is 
the only son liable to military duty of a 
widow dependent upon his labor for support. 
No persons not thus excepted are to be ex- 
empt; but no person convicted of any fel- 
ony can be enrolled or permitted to serve. 
The preparatory enrolment is biennial, to be 
made in the present year, and hereafter In 
each alternate year, and to embrace those 
only whose af^os will be, on the first of 
July In every year In which it is made, be- 
tween twenty and forty-five years. They 
are to be enrolled in two separate classes, 
the first comprising all between the ages of 
twenty and thirty-five years, and all who 
are above the age of thirty-five and unmar- 
ried; the second class comprising all oth.er 
persons liable to do military duty; and 
those in the second class are not, in any dis- 
trict, to be called into service until those of 
the first class shall have been called. All 
persons thus enrolled are subject for two 
years after the first of July succeeding the 
enrolment, to be called into military service, 
and to continue in it during the present re- 
bellion^ not, however, exceeding the term of 
three years. The president is authorized, 
whenever It may be necessary to call them 
out for such service, to assign to every en- 
rolment district its quota of men to be fur- 
nished. In doing so, he is to take into con- 
sideration the number of volunteers and mi- 
litia furnished by and from the respective 
states, and the period of their service since 
the commencement of the rebellion, and Is 
to equalize the respective quotas by allow- 
ing for the numbers thus already furnished, 
and the time of their service. Upon such 
requisition of the president a draft Is to 
be made, under his direction, of the required 
number, and fifty per cent in addition. A 
roll of the names thus drawn, upon which 
they are to stand in the order in which 
drafted, is then to be made. The persons 
drafted are to be notified within ten days 
thereafter, and required to report at the 
rendezvous for duty. Provision is made for 
the acceptance of substitutes, and for ihe 
receipt of such, commutation money as ex- 
empts those paying it, and enables the sec- 
retary of war to procure substitutes for 
them. Provision Is also made for the hear- 
ing and decision of claims of exemption; 
and it Is enacted "that as soon as the re- 
quired number of able-bodied men liable to 
do military duty shall be obtained from the 
list of those drafted, the remainder shall be 
discharged." 

This review of the principal enactments of 
the law suffices to Indicate its general pur- 
poses. The organization of armies under it 
Is to cease on the termination of the civil 
war for whose exigencies It provides; and 
the term of service of those drafted under 
It cannot exceed three years, though the 
war should continue longer. Such limita- 
tions of the time would have prevented the 



compulsory requirement of military service 
from being unconstitutional, though It had 
included every able-bodied male inhabitant 
The administrative regulations of the law 
will next be considered. 

The commission appointed for every enrol- 
ment district to execute the provisions of 
the act is designated in one section of It as 
the enrolling board, and in other sections 
as the board of enrolment Biennial pri- 
mary rolls, made by subordinate officex's in 
the respective districts and sub-districts, 
having been reported to the board, are bi- 
ennially consolidated into one list for each 
district Of this list a copy is transmitted 
to the provost marshal general. The des- 
ignation of the commission as the board of 
enrolment is referable not merely to th.e.se 
two stages of that preparatory enrolment, 
but also to tiie subsequent roll of the per- 
sons who have been drafted. This roll of 
drafted persons the board Is required to 
make. The word enrolment, when used 
without any qualification, Is, however, ordi- 
narily understood as applicable only to the 
preparatory enrolment which must precede 
any draft 

The provisions of the 14th section, requir- 
ing the presentation of all claims of exemp- 
tion to the board, and making its decision 
final, have been quoted. They do not apply 
to such a case of a person improperly draft- 
ed as depends neither upon a question of 
disability, nor upon one of exemption for 
any other specified cause. This opinion was 
acted upon in the Cases of Stingle and of 
Robinson. Stingle was drafted as enrolled 
In the first class. He alleged that he be- 
longed to the second, which Is composed of 
persons not exempt hut not as yet liable 
to be called into service. Robinson was a 
person liable to enrolment in the first class. 
But on the enrolment from which he was 
drafted, his name and occupation were en- 
tered incorrectly. The decisions of the re- 
spective boards of enrolment had been that 
these parties were liable to serve. Both 
cases were very fully argued, as the present 
case has also been. Stingle has been allowed 
to adduce proofs In support of his allegation 
that he was improperly enrolled In the first 
class. Robinson has been discharged from 
military restraint The same decision was 
made in Tilghman's Case, where a resident 
of one sub-district when sojourning in an- 
other, had been enrolled and drafted in the 
latter. These decisions do not affect the 
present question otherwise than as they 
may circumscribe it within ascertained 
limits. 

Executive Instructions and regulations have 
been greatly multiplied under authorities 
conferred by this act, and under assumed 
authorities which It has not conferred. 
These executive mandates, where authorized, 
have doubtless promoted various useful pur- 
poses, Including that of securing a desirable 
uniformity throughout the United States, in 
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the course and modes of proceeding under 
the act. The sixth section requires "the 
provost marshal general, with the approval 
of the secretary of war, to make rules and 
regulations for the government of his sub- 
ordinates," and perform other specified acts; 
among them, "to fmrnish proper blanks and 
instructions for enrolling and drafting." 
Under these two heads of enrolling and 
drafting. Including their administrative in- 
cidents, executive instructions conformable 
to the purposes of the act, and to the pro- 
visions of the sixth section, are not less 
binding than if they had been contained in 
the act. But some of the executive instruc- 
tions have, without any warrant in the 
act, assumed to regulate the exercise of the 
board of enrolment's duties as to applica- 
tions for exemption under the fourteenth 
section. The exercise of this jurisdiction 
should be independent of regulation or other 
interference or supervision by any executive 
department of the government. Instructions 
of the latter kind, therefore, can have no 
imperative effect This remark applies to 
the instructions which assume to regulate 
the practical course of proceeding of the 
board; and applies with greater force to 
those which assume to furnish rules for 
its decision upon questions of exemption. 
Some or all of these instructions which ap- 
ply merely to the course of proceeding may, 
nevertheless, have been reasonably and 
properly adopted by the respective boards of 
enrolment as their own rule of their pro- 
cedure; and, through such adoption may, 
after proper notice to parties appearing to 
claim exemption, have become regulations 
observable by such parties. 

This independence of executive supervision 
or intei*ference is neither less nor gi-eater 
than that of an ordinary court-martial after 
Its organization, and before its finding or 
sentence. Such independence does not pre- 
vent the board of enrolment, even when ad- 
ministering its jurisdiction, imder the four- 
teenth section, from being a mere military 
commission. Its president is the provost 
marshal of the district, whose rank, pay and 
emoluments are those of a captain of caval- 
ry, and who may, imder the act, be an 
officer of this rank specially detailed. That 
such an officer may be thus detailed as a 
member, is conclusive as to the military 
character of the commission. The other 
members are the surgeon, who is also re- 
quired by' the act to inspect the drafted 
men at the rendezvous, and report on their 
physical condition; and a third person who, 
in another act of congress, passed on the 
same day (chapter 79, § 5) Is called a "citizen 
at large." Under the latter act, the compen- 
sation of these two members of the board is 
that of an assistant surgeon of the army. 
Under a subsequent executive regulation, aU 
the members of the board receive their 
dues through the pay department of the 
army. The powers conferred on the board 
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would have been exercisable with precisely 
the same legal effect as if congress had con- 
ferred them upon any officei- of the army 
who might be from time to time specially 
detailed as a sole commissioner. 

The requirement in the fourteenth section 
that all claims of exemption shoxdd be made 
before such local military commission is 
reasonable and convenient Non-compliance 
with such a salutary i)ro vision, and with 
reasonable regulations made by such com- 
missioners for carrying it into execution, 
might perhaps preclude such an inquiry as 
the petitioner now asks. But he has fulfilled 
the statutory condition; and the question re- 
curs whether the additional enactment in the 
fourteenth section that the decision of the 
military commission shall be final has pre- 
cluded inquiry here as to his right which 
was in question before the board. 

To the board's independence of supervi- 
sion, wliich resembles that of ordinary 
courts-martial, this enactment adds an in- 
dependence of such executive revision as the 
proceedings of courts-martial and of other 
military commissions ordinarily undergo. 
Their findings and sentences do not ordinar- 
ily take effect, even provisionally, till after 
such revision. The exigency of a legal ap- 
plication for the word final is fulfilled when 
it is understood as meaning not subject to 
such executive revision. This makes it con- 
clusive so far as military jurisdiction can 
properly extend. But even the word con- 
clusive, if it had been superadded in the act, 
would, perhaps, not have made a decision 
against the claim conclusive against the 
right. [Clarke v. Patterson,] 6 Bin. 128. 
See [Mussina v. Hertzog,] 5 Bin. 387; [WU- 
son V. Young,] 9 Barr, [9 Pa. St] 102. Upon 
the word final the question is more simple. 
There is no doubt that a decision may, re- 
latively to the proceeding in which it was 
made, be final, and yet not conclusive else- 
where as to the right which was in ques- 
tion. See [Weston v. City Council of Charles- 
ton,] 2 Pet [27 U. S.] 463; [Galbraith v. 
Black,] 4 Serg. & R. 211, 212. This remark 
is applicable especially to such summary 
proceedings mider a special jurisdiction as 
are those of this board. 

The meaning of the word "final" in this 
enactment must, of course, be thus qual- 
ified, if its effect would otherwise be uncon- 
stitutional. The argument that it would 
have been constitutional is that it would 
have been so if no exemption from military 
service had been specified in the act; that 
the exemptions specified were therefore not 
of right; that an army might constitutional- 
ly have been raised, not by draft or lot, but 
by selection; that a power of absolute se- 
lection might therefore have been directly 
conferred upon commissioners or a commis- 
sioner; and that the exemption in question, 
being consequently of mere grace, can be 
claimed only in the mode and under the con- 
j ditions imposed. This argument, if an- 
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alyzed, will appear not to meet the consti- 
tutional difficulty. 

The privilege of exemption Is not the less 
of right because it has been legislatively con- 
ferred, or because it might have been alto- 
gether withheld. The mere form of the legis- 
lative enactment through which the im- 
munity was obtained Is, in this respect, im- 
material. The right Is conferred in the law 
by way of exception from a general enact- 
ment. This form of legislation, whatever 
opinion the lawgivers may possibly have en- 
tertained, cannot affect the substantive 
character of the right, and therefore cannot 
aflCect the question of constitutional power. 
As to privileges or immunities enjoyed 
through legislation, powers of government 
must be administered constitutionally, and 
their execution must be regulated In due 
subservience to Judicial authority, exercis- 
able through the proper organs. No power, 
otherwise unconstitutional, can, as qualify- 
ing rights, privileges or immunities, legis- 
latively conferred or vested, acquire validity 
through any legislative annexation^ express 
or implied, of a condition to their enjoyment. 
Such a condition as would abrogate, or 
abridge, the efCect of a constitutional provi- 
sion as to the judicial power cannot be im- 
plied from any phraseology of the act in 
question. 

If armies may constitutionally be raised by 
selection, as distinguished from lot, the prop- 
osition is Immaterial, because, under, such 
a system, the power of selection would be 
executive, and not lilce that in question, 
which is judicial. If such a power should 
ever be conferred by congress, its definite 
character, the prescribed methods of its ex- 
ercise, the official character of those exercis- 
ing It, and the method of their appointment, 
might become subjects of judicial consider- 
ation. C!ougress cannot constitutionally del- 
egate its own powers; but may confer ex- 
ecutive and judicial powers upon those re- 
spectively who are, according to the consti- 
tution, qualified for their exercise. Those 
qualified, except a sUigle dass, must be 
such officers as are nominated to the senate, 
and appointed with Its consent Those of 
the excepted class are designated as inferior 
officers. Their capacities must necessarily 
be tested and limited in every case, with 
special relation to authorities which are, ac- 
cording to the distribution of the powers of 
government, superior. In the distribution of 
the judicial power, congress may establish 
inferior courts. But judges of such courts 
are not in the class of those inferior officers 
who can be appointed or designated with- 
out reference to the senate. Therefore, in- 
dependent judicial powers could not be 
vested by congress in such a commission as 
the board of enrolment unless it is regarded 
as a tribunal simply military. Thus regard- 
ed, it can have no jurisdiction except over 
persons who are already under military rule. 
Whether a person Is or Is not under such 



(Case No. 496) APOLLINARIS 

rule is a question which a military tribunal* 
may often have occasion to consider, and, 
so far as may concern its own proceedings, 
to decide. The tribunal may or may not be 
so organized that its decision of such a ques- 
tion is, relatively to military jurisdiction, 
final. But an act of congress making such 
a decision as to the status of a citizen final, 
in such a sense as to preclude altogether ju- 
dicial cognizance elsewhere of the question, 
would not be constitutional. Such a law, if 
thus executed, would confer a judicial power 
not warranted by the constitution. Congress 
cannot give to such a mere military commis- 
sion, or to a simple court-martial, any juris- 
diction over a person who is neither in mili- 
tary service, nor locally amenable to the 
military police of a territorial space prop- 
erly occupied for military purposes. Nor 
can congress confer upon such a special tri- 
bunal the power of conclusive adjudication^ 
whether a case is within its own jmisdic- 
tlon. 

An argument in support of the return has 
been that, as to persons drafted under this 
act. the fourteenth section may, at a time 
like this, of rebellion, take effect constitu- 
tionally by suspending the privilege of the 
writ of habeas corpus. If this had been the 
intention of congress, it might have been 
simply, and would doubtless have been di- 
rectly, expressed. An intention to frustrate 
a right by Indirectly suspending a remedy, 
is not imputable to congress. Moreover, 
such legislation would not well comport wltb 
another act passed on the same day, author- 
izing, during the rebellion, the suspension of 
this privilege by the president, but requir- 
ing a sworn return of a detention in custody 
tmder his authc«*lty. The question of right 
is dependent more, perhaps, upon the 
amendments to the constitution than upon 
that provision of the original instrument 
which restricts the power to suspend this- 
privilege. If the point were attended with 
any difficulty, the amendments might, In this 
respect, require full consideration. But I 
do not think it necessary. The return does 
not require a traverse. 
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Case No. 496. 

APOLLINARIS BRUNNEN v. SOMBORN. 

[14 Blatchf. 3S0.]^ 

Circuit Court, S. D. New Tork, Jan. 16, 1878. 

Tbade-Makks— Arbitkaky "Words— IxFBiNGE- 

MEKT. 

The use, on labels and bottles, of the word 
ApoUinis, in connection with the representa- 
tion of a bow and arrow or anchor, was re- 
strained, by preliminary injunction, on account 
of the similarity between them and the word 
Apollinaris and the representation of an anchor^ 

^('ReportO'l by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.! 
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■as before used by the plaintiff, as being cal- 
culated and designed to induce the supposition, 
by users and dealers, that the waters of the de- 
fendant, so marked, were the waters of the 
tjlaintiff; but the plaintifE was ordered to give 
3. bond to pay all damages to the defend- 
ant, if it should be finally determined that the 
plaintiff was not entitled to the injunction. 
[Cited in Glen Cove Manufg Co. v. Ludel- 

ing, 22 Fed. 826.] 
[See McLean v. Fleming, 06 U. S. 245; Car- 
bolic Soap Co. V. Thompson, 25 Fed. 623; 
Hostettor v. Vowinkle. C.ise No. 6,714.] 

In equity. 

Rowland Cox, for plaintiff. 
Edward T. Bartlett, for defendants. 

WHBBDER, District Judge. Upon the 
hearing of the motion of the orator for a pre- 
liminary injunction in this cause, it is con- 
sidered, that the use, by the defendants, on 
their labels and bottles, of the word "Apol- 
linis," in connection with the representation 
-of a bow and arrow, or anchor, as used by 
them, on account of the similarity between 
them and the word "Apollinaris" and the rep- 
resentation of an anchor, as before used by 
the orator, is calculated to lead those using 
and dealing in such waters, to suppose that 
the waters of the defendants, so marked, are 
the waters of the orator; and, as there Is no 
-other reason apparent, that the use of these 
■symbols was adopted for that purpose. 
Wherefore, it is ordered, that, upon the filing 
3. bond to the defendants, in such penal sum 
as shall be fixed by the clerk, as a master of 
this court, with good surety approved by 
bim, conditioned for the payment of all dam- 
ages to the defendants, in case it shall finally 
be determined, in this cause, that the orator 
is not entitled to this injunction, a writ of in- 
junction do issue, to restrain the defendants 
from the further use of the word "Apollinis," 
and such representation of an anchor, or 
bow and arrow, in connection with the sale 
•of their waters, imtil further order in the 
premises. 
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[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
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APPERSON et al. v. CITY OF MEMPHIS 

ct al. 

[2 Flip. 363.]^ 

Circuit Court. W. D. Tennessee. March 31, 

1879. 

Power op the Fedebai, Court — Local Law — 
Mandamus — State Court — Construction op 
"Mat" and "Shalt/' — Laws Imposing Taxes 
to be Uniform — Set-Off. 
1. This court has power to so control its 

process as not to violate the local law, and to 

prevent injustice to the tax-payer. 

* [Reported by William Searcy Flippin, Esq., 
^nd here reprinted by permission.] 
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2. The state court can make no order or de- 
cree which shall interfere directly or indirectly 
with a mandamus issued from this court. This 
court not only has the power to pass upon all 
questions conni?cted incidentally with the col- 
lection of the tax, (in question) but it is its duty 
to exercise that power in such a way as that 
no property justly subject to its burden shall 
escape liability, and that those who have hon- 
estly paid their obligations shall, as far as pos- 
sible, be protected. 

[See U. S. V. City of Memphis, 97 U. S. 
284.] 

3. The word "may" is not to bo con.strued in 
all cases as "shall." The ordinary meaning of 
the language used in legislative acts must be 
presumed to be intended, unless it would mani- 
festly defeat the object of the provisions. 

[See Thompson v. Roe, 22 How. (63 U. S.) 
434.] 

4. While laws imposing taxes are required to 
be uniform, it is no objection to a tax that there 
is a want of uniformity in its application. 

5. The general law is well settled that no set- 
ofE is admissible against demands for taxes, as 
they are not in the nature of contracts between 
party and party, but are the positive acts of the 
government through its various agents, binding 
upon the inhabitants, and to the making and en- 
forcing of which their personal consent indi- 
vidually is not required. The fact that persons 
complaining were not parties to a suit out of 
which orders grew upon them to pay taxes, af- 
fords no ground to set such orders aside as to 
them. 

[See U. S. v. Pacific Railroad, Case No. 15,- 
983.] 

6. It would seem that where the judgment on 
which a mandamus is founded has been re- 
versed, the mandamus would fall also. 

In equity. Demurrer to bill, which prayed 
for an injunction against the collection of 
a tax. 

Statement of Bill. 

Complainants [Edward M. Apperson and 
others] are citizens of Shelby county, Ten- 
nessee, and property owners and tax-pay- 
ers of the city of Memphis. Defendant 
Brown is a citizen of Iowa, and Bawlings and 
Shaper are tax collectors of the city of Mem- 
phis. By an act of the legislature passed 
November 24, 1866, the city or Memphis was 
empowered to lay Nicolson and stone pave- 
ment, etc., and to charge the entire cost of 
such improvements on the abutting prop- 
erty. By virtue of this act and in pursuance 
thereof, the city, by ordinance, provided for 
paving certain streets with Nicolson pave- 
ment and certain alleys with stone. Con- 
tracts were made by the city with certain 
firms to lay such pavements, and part of 
the work was done, when defendant Brown 
became the assignee of such contracts, and 
completed the work. In pursuance of the 
system adopted, bills were made out as the 
work progressed, against the owners of prop- 
erty abutting upon said improvements for 
the entire cost of the pavement to the center 
of the street in front of such lots, and pay- 
ment thereof demanded of the owners. Un- 
der threats of suit, complainants severally 
paid to Brown the entire cost of making said 
improvement in front of their several pieces 
of property, for which payment Brown gave 
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receipts in fall, as against tliem, for tbeir 
part of such improvements. Most of the 
citizens whose property was on these paved 
streets, resisted this mode of collection and 
assessment, and refused to pay. Numerous 
bills were filed against such by Brown, 
which were resisted in the courts, and in 
1872 the supreme court of Tennessee declared 
that the act of the legislature of November 
2i, 186C, pretending to authorize the city to 
make the assessment by frontage to pay the 
cost of the pavement, was imconstitutional 
and void. After this decision, Brown, by a 
suit in this court against the city of Mem- 
phis, on the thirteenth of March, 1872, re- 
covered judgment against the city for ?4SS,- 
993 for said woric, from which judgment the 
city took an appeal to the supreme court of 
the United States, but being xmable to give 
a supersedeas bond, the judgment stood In 
force pending the appeal. Upon the hearing 
of the appeal in the supreme court, the de- 
cree of this court was reversed in part and 
the cause remanded to this court, in which, 
on the fifteenth of March, 1875, a new decree 
was rendered In the sum of $292,133.47. 

By an act of the legislature passed on the 
18th day of l^Iarch, 1873, it was enacted that 
"where an incorporated town or city has, 
by virtue of presumed authority to levy spe- 
cial assessments for specific pm^oses, levied 
and collected taxes or special assessments, 
the right to make which special assessment 
was afterward declared void by the supreme 
court of the state, said town or city shall 
have power to levy a tax, in addition to all 
otlier taxes allowed by law to bo levied, suf- 
ficient to cover the entire cost of the im- 
provement, with interest thereon, for which 
said special assessments were illegally made. 
And in the levying of such additional tax au- 
thority is hereby given to such town or city 
to allow as valid payments on such addition- 
al tax any sum or sums, with interest, paid 
by persons in satisfaction, or in part satis- 
faction, of said special assessments illegally 
levied and collected as aforesaid." After the 
passage of this act, on the 24th of Jime, 1873, 
a writ of mandamus was granted against the 
city, commanding It to levy a tax to pay 
Brown's then existing judgment of ?488,993, 
the city having taken an appeal without a 
supersedeas. This was the first mandamus, 
and was predicated upon the aforesaid act 
of 1873. In pursuance of this act, the gen- 
eral council of the city of Memphis passed 
an ordinance to provide for the issuance of 
certificates of Indebtedness to all ^persons 
who had paid assessments, which certificates 
provided upon their face that they should 
be receivable in payment of any tax levied 
to cover the entire cost of the Nicolson pave- 
• ment In* pmrsuance of this mandamus of 
Jime 24, 1873, the city of Memphis levied 
a tax of seventy cents on each one hundred 
dollars worth of taxable property to pay 
Brown's said judgment For 1874, without 
mandamus, the city levied a tax of thirty 



cents, for the same judgment, voluntarily, 
upon all the taxable property of the city, In- 
cluding the property of these complainants, 
and sought to collect the same in money. On 
the 22d of March, 1875, the act of March 18, 
1873, was repealed, and upon the same day 
Brown filed in this court a petition for an 
alternative mandamus against the city, claim- 
ing a balance of §292,133.47, found to be due 
him by the decree of March 15, 1875, and 
praying that the city be reanired to levy a 
tax each year, for '75, '76 and '77, sufficient, 
after allowing for errors, delinquencies, in- 
solvencies and defaults, to realize $125,C*0 
each year. The answer of the city was filed,' 
and on the 28th of June, 1875, a peremptory 
mandamus was issued. On the 9th of Feb- 
ruary, 1876, the city filed a return to the per- 
emptory writ, presenting sundry excuses for 
not promptly obeying such writ, and sub- 
mitting certain legal questions to the court 
for Its decision, for its own guidance in 
levying a tax. Among other questions were 
the following: First. Whether tiiose lots up- 
on which the frontage tax had been paid 
were exempt? Second. Whether the ninth 
and tenth wards, which had been talien into 
the city after the contracts with Brown's 
assignors, were exempt? Third. Whether 
the capital of merchants should be Included 
in the levy as subject to such tax? On 
March 2, 1876, upon due consideration of the 
matter set forth In said return of February 
9, and the affidavit of Brown filed upon 
March 1st, the court adjudged the ninth and 
tenth wards and the property upon which 
the assessments had been paid, exempt, but 
held the merchants' capital liable, and or- 
dered an alias writ, commanding a levy of 
an additional tax, sufficient, excluding the 
exempted property, to pay the residue of 
Brown's judgment. From these orders ap- 
peals were taken to the supreme court of the 
United States, where such orders were after- 
ward affirmed and are still in force. 

The bill of complainants now filed, sets 
forth that they are the owners of lots in 
front of which pavements were laid and the 
cost thereof paid to Brown and for such 
sums, thus collected, Brown gave receipts in 
full satisfaction of the cost of the pavement 
in front of the lots designated. It claims 
that, independently of the judgment of 
March 2, 1876, in the mandamus proceedings, 
Brown is estopped from demanding addition- 
al tax on said property. The frontage tax 
was necessarily -larger than the pro rata 
share of the particular property would be In 
a general tax, because, by the frontage tax, 
the whole cost of the pavement was Imposed 
on a small portion of the property in the 
city, while a general tax would cover the 
whole; hence, In any contingency, those who 
paid the frontage tax have paid more than 
their just share of the entire cost of the 
pavement. The bUl further claims that the 
act of March 24, 1873, was the only authority 
granted by the lcgislatiu:e to the city to levy 
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a tax for the payment of the cost of the 
pavement, and that under this act the power 
granted was to levy a tax sufficient to cover 
the entire cost of the pavement, with interest 
thereon, and coupled with this power, was 
also the authority and duty to allow, as vaFid 
payments on such additional tax, any sums 
with interest, paid by persons in satisfaction 
of such special assessments illegally levied 
and collected. To the mandamus proceed- 
ings none of these complainants were parties, 
and hence are not estopped by the judgment 
to deny the liability of their property. It 
i^ charged that in pursuance of the act of 
■1873, the city took steps, by ordinance, to 
issue certificates, and to protect those who 
had paid frontage tax from further taxation; 
but in spite of this the collectors are claiming 
to collect again this tax from the complain- 
ants, and they are instigated thereto by the 
demands and threats of Brown. For 1876, 
the city, in conformity to the judgment of 
this court of March 2, considered the ninth 
and tenth wards, and the property which 
had paid the frontage tax assessment, as 
exempt; but as it was impracticable in malt- 
ing the tax books, to exclude this property, 
which was taxable for other purposes, the 
mandamus tax was put upon all the property 
without distinction, but the rate was fixed 
so high, that the amount to be realized in 
money would cover the amount demanded 
by the mandamus, after allowing those who 
had paid the frontage assessment to pay the 
tax on that particular property in Brown's 
receipts or paying certificates. Still the tax 
collectors are pressing the collection in mon- 
ey against the exempted property. The bill 
further sets forth that the city is insolvent; 
that the tax collectors, if not insolvent, have 
property of little value, and wholly inade- 
quate to answer complainants' demands. 
That, by the laws of Tennessee, taxes are a 
lien upon property, and constitute a cloud 
upon complainants' lots, and unless restrain- 
ed, such officer will proceed to sell the prop- 
erty foe payment of taxes; that the attempt 
to collect such taxes, and especially the act- 
ings and doings of Brown, are a fraud upon 
the complainants and upon the court; that 
some of the complainants hold the receipts 
of Brown for the payment of the front foot 
assessments, and some of the scrip of the 
city, issued in exchange for his receipts. 
Complainants have tendered and offered to 
surrender a sufficient amount of such receipts 
and scrip to cover their respective taxes, 
and desire to enjoin the collection of all such 
taxes in money. Complainants pray that 
the city and its officers be enjoined from col- 
lecting from said complainants any part of 
the mandamus taxes on their property, de- 
scribed in the exhibits to the bill, and that 
the right of complainants to satisfy and dis- 
charge the mandamus tax, levied or to be 
levied, on any of their lands in the city, by 
the payment of said receipts or scrip to the 
amount of the money originally paid by each 



of them on frontage assessments, be declared 
and established. 

To this bill Brown interposes a demurrer 
for want of equity upon the ground: First. 
That the front foot assessments paid by the 
complainants were voluntary payments, and 
the only remedy the complainants have for 
a recovery of the amount so paid is against 
the city. Second. That the act of March 18, 
1873, under which the complainants claim 
the right to pay in Brown's receipts or scrip 
issued in exchange therefor, was repealed be- 
fore the taxes complainants are seeking to 
enjoin were levied or ordered by the court 
to be levied. Third. That the decree of the 
state court in favor of Bethel and others, 
enjoining the collection of the taxes levied 
imder the mandate of this court, was void 
for want of jurisdiction in the state court to 
pronounce the same, and cannot be relied 
upon as a ground of relief here. Fourth. 
That the constitution of Tennessee requires 
that all property shall be taxed, and that 
taxation shall be equal and uniform, and the 
fact that the tax is required to be levied, 
requires that it be levied upon and collected 
from the property of the complainants as 
well as others. Fifth. That the judgment of 
March, 1875, decided that all the questions 
made by the appeal adversely to the com- 
plainants, and this court caimot now make a 
decree inconsistent therewith. Sixth. That 
the taxes complainants here seek to be re- 
lieved from were not levied under the order 
of March 2, 1876, but under the judgment of 
March 30, 1875, and no right to relief from 
such taxes can be based on the order of 
March 26, 1876. Seventh. Tliat the com- 
plainants have by law no right to set off 
claims due them by the city, against the 
taxes levied by the city tmder the mandate of 
this court. Eighth. If the complainants have 
any equity at all, such equity extends no 
further than to the particular piece of prop- 
erty owned by any complainant, on which 
the assessment by the front foot was in fact 
paid, and such equity is in no sense personal 
or restrictive of the personal obligation of 
the person who made the payment, and the 
bill does not show whether or not all the 
property on which the taxes sought to be en- 
joined have been levied is property on which 
the frontage assessments have been paid. 
Next, the bill shows that some of the prop- 
erty on which the taxes are sought to be en- 
joined was never assessed for the cost of the 
pavement. 

MeriwSther and Myers & Sneed, for com- 
plainants. 
Wm. M. Handolph, for defendant Brown, 

BROWN, District Judge. No doubt is en- 
tertained of the power of tbis court to con- 
trol the execution of its process in such a 
manner that no local law be violated and no 
injustice be done to any particular ta.x- 
payer. Clearly no power exists in a state 



[1 Fed. Cas. page 1071] 



(Case No. 497) APPERSON 



court to make any order or decree which 
shall interfere directly or indirectly with 
this mandamus, and unless the power is 
vested with us the tax-payer will be reme- 
diless. This was the view taken by the su- 
preme court of Tennessee in Lea v. City of 
Memphis, [9 Baxt 103J by the supreme 
court of the United States, in City of Mem- 
phis V. Brown, [97 U. S. 300, affirming Case 
No. 9,415;] and also by Judge Emmons, in 
Broolcs V. City of Memphis, LCase No. 1,- 
954,] where the question of the taxability 
of merchants' capital for these assessments 
was fully considered.' Not only has this 
court tb.e power to pass upon all questions 
connected incidentally with the collection of 
this tax, but It is our duty to exercise that 
power in such a way that no property justly 
subject to its burden shall escape that lia- 
bility, and that those who have honestly 
paid theh- obligations shall, as far as pos- 
sible, be protected. Acting upon this the- 
ory, the order of March 2, 1876, was made, 
exempting the property upon which the as- 
sessment had been paid, and no reason is 
now perceived why that order should not 
apply to all writs of mandamus issued from 
this court for the collection of this tax, 
whether such writs were issued before or 
since the making of such. The payment of 
these assessments having been voluntary, 
perhaps it would be difflciilt to justify this 
order upon technical principles of law with- 
out trenching upon another maxim— that all 
taxation must be uniform. But without 
touching upon this question, the order was 
upheld by the supreme co\n:t upon the 
ground that It. was exactly the order which 
Brown had asked for, and that he could 
not be heard to complain of it The case 
certainly presented the strongest possible 
equities for the exemption of the property 
in question. But we are now asked to go 
further (and that is the main question In 
the case) and exempt not only the property 
upon which the front foot tax was paid, 
but all other property of the owner to the 
amount of Brown's receipts or the city scrip 
still In his hands, so far as there is a bal- 
ance still remaining unapplied to the pay- 
ment of the frontage assessment upon his 
paved lot It is argued that the only au- 
thority to impose this tax is derived from 
the act of March 18, 1873, and that by this 
act the city was required to allow as valid 
payments, any sums so paid in satisfaction 
of special assessments. It will be observed 
that this act did not in terms exempt such 
property from assessments, for that might 
have laid th.e tax open to the charge of 
want of uniformity. But it sought to bring 
about the same result by permitting Brown's 
receipts to be taken in payment The act 
evidently contemplated that a tax should 
be laid sufficient to cover the entire cost of 
the Improvement, including the amoimts al- 
ready paid by way of special assessments; 
in which case, the allowance of these 



amounts, so paid, would still leave enough 
to pay Brown the balance due him. In- 
deed, the certificates of indebtedness issued 
under the provisions of the ordinance of 
June 29, 1873, passed in accordance with 
the above act, provided upon their face that 
they should be receivable only in payment 
of any tax that might be levied by the city 
of Memphis to cover the entire cost of lay- 
ing the said pavements. This course, how- 
ever, was not pursued. A tax was laid suf- 
ficient simply to pay Brown the residue of 
his claim. Of course, he was entitled to 
payment in cash, and, if his receipts or city 
scrip were taken in liquidation of the 
amounts, he would realize little or nothing 
upon his rights. It is true, that where the 
comrse contemplated by the act was pur- 
sued, permission was given to allow the 
special assessments as payments, but I do 
not understand that the legislature abso- 
lutely required this to be done, or that the 
general council intended it to be done, un- 
less a tax was laid sufficient to cover the 
entire cost of the improvement It is not 
true that in all cases the word "may" must 
be construed as "shall." The principle ad- 
duced from the modern cases is that that 
exposition ought to be adopted in this case 
as in other cases, which carries into effect 
the true intent and object of the legislatm'u 
in the enactment; the ordinary meaning of 
the language must be presumed to be in- 
tended, unless it would manifestly defeat 
the object of the provisions. Sedg. St Law, 
p. 439; Minor v. Mechanics' Bank of Al- 
exandria, 1 Pet [26 U. S.] 46, 64; Mason v. 
Fearson, 9 How. [50 U. S.] 248, 250. In this 
case, if the course marked out by the stat- 
ute had been pursued, and a tax had been 
laid to cover the entire cost of the improve- 
ment, I should have found little difficulty in 
holding that the city was bound to credit 
the special assessments; but where such 
construction would defeat the object of the 
writ, a different rule should be applied. 
This seems to have been the view adopted 
by Judge Trigg, in his opinion of August 23, 
1877, enjoining the defendants Kawlings and 
Shaper from collecting anything but money 
in payment of this tax. While la we im- 
posing taxation are required to be uniform, 
it is no objection ,to a tax that there is a 
want of uniformity in its application. For 
instance, a tax of twenty-five dollars is im- 
posed upon all retail dealers in liquors. The 
tax is uniform, but it bears ten times heav- 
ier upon one who only does a business of 
a thousand dollars a year, than upon one 
whose sales amount to ten thousand dol- 
lars. "It is only where statutes are passed 
which impose taxation on false and unjust 
principles, or operate to produce gross in- 
equality, so that they cannot be deemed in 
any sense proportionate In their effect on 
those who are to bear the public charges." 
Cooley, Tax'n, 127. In the imposition of 
taxes upon real estate great inequalities fre- 
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quently occur In the assessment and valua- 
tion, beyond the reach of the legislature 
or courts. If the collection of these man- 
damus taxes could be so arranged that ev- 
ery tax-payer holding Brown's receipts or 
city scrip, could use them in payment, all 
would receive a lilie benefit; but, as has al- 
ready been shown, this is now impractica- 
ble, owing to the fact that the tax was 
laid only sufficient to cover the balance due 
him upon his contracts. But to permit one 
to avail himself of this privilege, and to 
deny it to another, is to produce inequality 
rather than uniformity. To illustrate: A 
owns two lots; in front of one the pave- 
ment was laid and the assessment paid. In 
paying this assessment A paid one thousand 
dollars more than he would have paid on 
this lot had a general tax been laid over 
the whole city; he now asks that the tax 
now laid upon his second lot may be paid 
with city scrip to the amount of the thou- 
sand dollars overpaid upon the first. Upon 
the other hand, B owns but one lot, upon 
which he has paid an assessment greater 
by one thousand dollars that he would have 
paid if a general tax had been laid, but hav- 
ing no other property, he can only look for 
his thousand dollars overpaid, to the respon- 
sibility of the city. The general tax-payers, 
then, are called upon to make up the thou- 
sand dollars held by A in scrip, and not 
that held by B, simply because A happens 
to own another lot. I think the liabiUty of 
the general tax-payers should not depend 
upon an accident of this kind, but that all 
parties holding city scrip of this issue should 
be placed on an equality and required to 
look to the city for payment. Leaving out 
of view the act of 1873, there seems to me 
no reason for holding that complainants are 
entitled to set off assessments illegally but 
voluntarily paid. The general law is well 
settled that no set-off is admissible against 
demands for taxes, as they are not In the 
natmre of contracts between party and par- 
ty, and are the positive acts of the gov- 
ernment through its various agents, bind- 
ing upon the inhabitants, and to the mak- 
ing and enforcing of which their personal 
consent individually is not required. M'- 
Cracken v. Elder, Si Pa. St. 239; Peirce v. 
City of Boston, 3 Mete. [Mass.] 520; Cooley, 
Tax'n, pp. 13, 14. In Fremont v. County 
of Mariposa, 11 Cal. 361. it was held di- 
rectly that equity will not relieve from a 
tax on the ground that an illegal tax was 
collected of the complainant in former years. 
The fact that complainants were not parties 
to the original suit or to the proceedings* 
which culminated In th.e orders of March, 
1875 and 1876, does not confer upon them 
the right to object to these orders or set 
them at naught. State Bailroad Tax Cases, 
92 U. S. 575. I see no authority for collect- 
ing taxes levied for 1S73-4. The judgment 
upon which the mandamus for their collec- 
tion was based was afterwards reversed by 
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th.e supreme court of the United States, and 
a new judgment taken in 1875 for the bal- 
ance remaining due to Brown. The man- 
damus was in the nature of an execution 
and when the judgment was reversed and 
held for naught, it would seem the man- 
damus must fail with it. But as this point 
was not made by defendant Brown in his 
brief, I am quite willing to reconsider it 
if I have overlooked any material fact in 
this connection. I think the complainants 
are entitled to an injunction against the col- 
lection of the tax for 1873 and 1874, and 
also against the collection of any tax for 
this pavement upon property in front of 
whicli the pavement was laid and the as- 
sessment paid, but as to all other property 
the demurrer Is held good. Coxmsel will 
prepare the proper order and submit it 
to me for signature. 

NOTE, [from original report.] The decision 
of Judge Emmons (referred to) in Brooks v. 
City of Memphis [Case No. 1,954] laid down 
several important propositions, among others 
these t 

"When a contract has been made with a 
municipal corporation, and the work performed 
by the contractors, who relied upon a certain 
mode of taxation, which the supreme court de- 
clared unconstitutional, and the legislature aft- 
erwards pass a law to take the place of the in- 
valid law, under which a judgment is had and 
a mandamus applied for, when this latter law 
is repealed; the court will disregard the repeal 
and apply the same rule as though it was in 
full force when the contract was made. 

"The legislature has no power to repeal the 
only adequate remedy to enforce an existing 
judgment, unless some other reasonable mode 
of enforcement is provided. And this is so by 
virtue of the provision in the state constitution, 
which declares that 'no retrospective law, or 
law impairing the obligation of contracts should 
be passed.' And although there may be a stat- 
utory limitation upon a corporation's general 
power of taxation, yet, where there has been 
an express grant of power to such corporation 
to contract a debt, a power of taxation for its 
payment will be implied. 

"The federal courts will sometimes delay 
judgment to await decisions in state courts, but 
where there is a mandamus to enforce the pay- 
ment of a final judgment in a case where a tax 
to be collected had been levied according to the 
common usage of the state, and no objections 
have been raised to the lawfulness of the tax 
in other cases, or as to the taxes levied for 
other purpose— such a course will not be fol- 
lowed.'* 
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APPLETON V. CHAMBERS. 

[3 App. Corner Pat. 384.] 

Circuit Court. District of Columbia. Sept. 21, 

1860. 

Pate^jts fok Inventions— Interference— Pri- 
ority— Caveat— Laches— Witnesses. 

[1. On appeal from the commissioner of pat- 
ents in an interference case, the appellant must 
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rely 'upon the streni^th of his own case, not the 
weakness of his adversary's.] 

[2. One who filed a caveat in 1855, and used 
constant effort to perfect his invention until his 
application for a patent, in 1859, is a prior in- 
ventor, with respect to another person, who con- 
ceived the idea after the filing of the caveat] 

[3. Upon the question of priority of inven- 
tion in an interference case, one of the alleged 
inventors is not a competent witness in his own 
behalf, nor is another person who is to have an 
interest in the patent if issued.] 

Appeal [of Appleton] from the decision of 
the commissioner of patents refusing to grant 
letters patent to them for an improvement 
in paper-folding machines, and awarding 
priority of invention to said Cynis Cham- 
bers, Jr. [Affirmed.] 

MORSELI/, Circuit Judge. The appellant. 
In stating bis claim in his specification, 
states very minutely all the various parts of 
it under eleven heads or divisions. This oc- 
cupies great length, and Instead of rectify- 
ing it, I must refer to it, and state the points 
or principles Involved. As they are stated 
by himself, they are: First, propelling roll- 
ers to advance paper In a paper-folding ma- 
chine, in combination with wires to support 
the paper while being advanced. Second, 
deflectors which are curved pieces of metal 
that turn the sheets as they pass through 
the folding rollers. 

The commissioner's decision dated March 
29, 1800, adopts the examiner's report dated 
the IGth of the same month. It says: 
■•Chambers' application was made on the 
10th of November, 1859, North's on the 22d 
of the same month. Chambers cites his in- 
vention as certain new and useful improve- 
ments In machinery for cutting and folding 
Iiaper; and claims the combination of circii- 
lar or revolving cuttei-s with folding rollers 
for the purpose of cutting paper, as it Is 
being folded; also sliding or moving the pa- 
per on or between bars or their equivalents 
by means of revolving wheels or rollers 
whose surfaces come In contact with the 
paper, &c. The claim Is divided into four 
sections. North declares his Invention to be 
certain new and useful improvements In 
' machinery for folding paper and divides his 
Into eleven sections. These sections em- 
brace all that Chambers has claimed, ex- 
cepting the cu*ters, which are however in- 
cluded In the devices, though they do not 
appear to oe claimed. The interference was 
declared on the 5th of December, 1859. 
Chambers has produced but two witnesses, 
Robt. L. Armstrong and Cornelius Mullans, 
but has produced a caveat tiled on the 30th 
of November, 1855, on which he chiefly re- 
lies to prove priority of Invention. North 
has produced seven witnesses, two of whom 
are charged with being interested In the 
Issue, one being himself, the other William 
Matthews. The caveat of Cyrus Chambers 
with additional papers filed on the 30th of 
November, 1855, establishes his priority of 
iFED.CAS. — 68 



claim to the bars and rollers, but not to the 
cutters. The office cannot Ignore the exist- 
ence of Myers and Dukehart's paper-folding 
machine rejected on the 28th of June, 1853, 
where the rotary cutter is shown and de- 
scribed. Therefore it is respectfully sug- 
gested that a patent be Issued to Chambers 
for his device to dispense with the tapes 
constituting the third and fourth sections 
of his claim when he shall have cancelled 
the two first sections of the same. I fur- 
ther suggest that a patent be granted to 
John North on his removing all sections of 
his claim interfering with the prior claims 
of Cyrus Chambers which have been clear- 
ly proved as above set forth. The commis- 
sioner says: "The foregoing report is con- 
firmed and patent allowed to Cyrus Cham- 
bers, Jr., upon the third and fourth sections 
of his claim, when he shall have cancelled 
the two first sections thereof. A patent is 
also allowed to John North upon the can- 
cellation of all sections of his claim which 
interfere with the prior claims of Cyrus 
Chambers, Jr." 

From which decision the appellant, hav- 
ing prayed an appeal, filed his reasons of 
appeal. Fkst on the ground that the said 
Chambers has never, up to the time of the 
hearing of the interference before the com- 
missioner, made a working machine or a 
drawing or a model of one, has never ap- 
plied his Idea or suggestion to practice, and 
consequently has never made the invention, 
and that his acts are therefore no bar to 
the grant of a patent to North. And sec- 
ondly, that even if his application for a pat- 
ent be held to describe a working machine, 
he has never exercised diligence in apply- 
ing his idea to practice, and in fact abandon- 
ed his idea until after he saw North's work- 
ing machine, and that consequently he, the 
said Chambers, Is not to be deemed the first 
Inventor,-rbut on the contrary. North, who 
Invented, independently used diligence and 
first practically embodied the idea in a work- 
ing machine. Is really the first original In- 
ventor, and this appellant ftnrther objects to 
the honorable commissioner's decision for 
the reason that he, as far as this appellant 
can discover, refuses to grant to him a 
patent for the deflectors specified in his 
application, the equivalents for which are 
described In the application of Chambers, 
and without assigning any reason therefor, 
and without deciding, as appears from the 
evidence, that they are public property, and 
belong neither to North or Chambers, Which 
ought to have been his decision, as the tes- 
timony does not show that Chambers ever 
Invented them, as it shows they were in use 
more than two years prior to Chambers' 
application, with his knowledge, even if he 
was an Inventor, and as it shows that North, 
although an inventor. Invented subsequent 
to the public use of said deflectors In Phila- 
delphia, &c. Further, in conclusion, he 
says that "even supposing Chambers tc have 
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been an inventor subsequent to the Phila- 
delphia use, and that such use was with- 
out his knowledge, nevertheless such public 
use deprives both him and North of their 
Tights to a patent for a subsequent inven- 
tion." According to the foregoing state of 
proceedings, the original papers and docu- 
ments with the evidence, the commissioner's 
decision, and the reasons of appeal, were 
laid before me by the commissioner of pat- 
ents in pursuance of previous due notice of 
the time and place of hearing, at which tinfe 
the respective parties appeared by their coun- 
sel, filed their arguments in writing and 
submitted the case. 

The issue to be tried and decided between 
these parties is priority of invention, and 
evidence has been taken by each of them 
with that view. Chambers dates his inven- 
tion as early as November, 1855; North's 
claim appears to be of a more recent date 
In the year 1858. Chambers* application was 
filed 10th November. 1859. North on the 
22nd of the same month. Ordinarily the 
appellant holding the affirmative of the 
Issue, and according to the practice of the 
office, before an interference is declared, 
the inventions being ascertained to be iden- 
tically the same, the simple question then, 
which in its character is rather collateral 
than on the merits, (for both may be inde- 
pendent inventors,) to be tried, has been 
which of the two was the first, and original 
discoverer of that invention, and the evi- 
dence shaped accordingly. But instead of 
substantively relying on the strength of his 
own titie, his principal groimd seems to be 
the weakness of his adversary's, and ac- 
cordingly, his reason of appeal involving 
as he supposes the two points of objection 
before stated, he proceeds in his argument 
to take a resume of the testimony, from 
which he supposes it nowhere appears that 
Chambers has ever constructed a practical 
or operating folding machine containing pro- 
pelling rollers and wires, and that he has 
never built such a machine. Second, nor 
that Chambers built the model sent to the 
office until after he had requested to see, 
und had seen and examined, North's ma- 
chine. Third, that it appears from the testi- 
tnony of Worthen, an engineer of reputa- 
tion and experience, and from that of Mat- 
thews, a book-binder, and from that of Mc- 
L,eod, a book-binder, that Chambers' model, 
•as described in his application, is not a 
model of a practical machine for folding 
paper, and that a machine constructed after 
that model would be entirely inoperative. 
It appears also from the testimony of Eng- 
lish, a working book-binder, that propelling 
rollers on the underside of the paper only 
will not work, &c.; he saw the experiment 
tried, &c. Fourth, it appears that Chambers 
filed a caveat, or rather an additional paper 
making a part of a caveat, by a letter dated 
November 28, 1855, &c., substantially ad- 
mitting that an Idea or suggestion has been 
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conceived by Chambers that he is going 
to experiment, in order to put the idea in 
practical shape; the language, in mentioning 
the wires and rollers, is not that paper can 
be propelled by rollers, but it may be slipped, 
&c. There is no hint how the paper is to 
be got out of the machine, no description 
of any upper rollers to press up the paper, 
no description on the addition, &c. He con- 
cludes therefore that the caveat Is proof of 
an Idea, but no proof of an Invention, which 
is an Idea reduced to practice. Fifth, that 
North is an Independent inventor. Sixth, 
that the witnesses prove North conceived 
the idea, experimented on it, altered one 
working machine so as to introduce his in- 
vention into it, and had another working 
machine built, and that both those ma- 
chines were In use up to the time when the 
testimony was taken, and that he wasted 
no time in making these successive steps. 
To support the positions taken in this branch 
of his argument he has referred to various 
judicial decisions, before noticing which It 
may be proper to state that having con- 
sidered the objection to the competency of 
the two witnesses, North and Matthews, 
I am -satisfied the objection must be sus- 
tained and their testimony be ruled out of 
the case. 

In the case of Dletz v. Wade [Case No. 
S,903,] on appeal from the commissioner of 
patents, similar grounds were taken, and 
the same authorities (except the cases before 
Judge Sprague and Judge Clifford) were 
cited and relied on, and after a very full 
and thorough consideration given them, my 
conclusion was that the principles decided 
by them did not sustain the positions con- 
tended for on this point by the appellees, 
and so I think in this case, for I consider 
the decisions of Judge Sprague and Judge 
Clifford not materially different from the 
others cited. With respect to the descrip- 
tion, although it cannot be so satisfactorily 
seen In the model, yet the specification, draw- 
ings and other papers connected therewith do 
seem to me to describe it sufficlentiy to 
enable any one skilled in the art to make 
and use the invention. In the intei-pretation 
a liberal construction should be given. As 
to the opinion of the experts, I am very 
much disposed to think as Judge Story says 
he did. He says "that in the course of thirty 
years' experience he had never known them 
to agree In opinion as to whether any ma- 
chine was really an invention or not." I 
have seen enough with my own eyes to 
satisfy me they were mistaken. 

As to the oi)jection on the ground of 
laches and abandonment, the decision on tiio 
Case of Dietz [supra] also establishes the 
right of the inventor to an allowance of a 
reasonable time, to be judged of according: 
to the circumstances of the case, in whicii 
to perfect his invention, without impairing 
his claim to priority. The facts in the case 
from the earUest time of the discovery prove 



[1 Fed, Ca3. page 1075] 

constant and imremitting endeavors to pre- 
pare It for his application for a patent His 
early and repeated caveats, &c., and his 
■experimental advances to attain the desired 
object, show that he was not unreasonably 
sleeping on his rights and awoke only by the 
filing of an application by another inventor, 
for he was the first of the two in this 
cause; nor do I observe any other use than 
Is permitted for necessary experiments; no 
public use took place before January, 1858, 
less than two years before filing his applica- 
tion, 

I think, from the fullest and best consider- 
ation I have been enabled to give to the 
case, that the decision of the commissioner 
Is correct, and ought to be affirmed, and the 
same Is accordingly hereby affirmed. 



APPLETON. (DWIGHT v.) See Case No. 4,- 
215. 

APPLETON, (GRATTAN v.) See Case No. 
5,707. 

APPLETON, (HEINE v.) See Case No. 6,- 



Case No. 498. 

APPLETON V. SMITH. 

[1 Dill. 202.]^ 

Circuit Court, D. Arkansas. 1870. 

Pbactice op Supreme Justice on the CincuiT. 

1. The justice of the supreme court sittinpr 
alone m the circuit court, will not review and 
set aside an order or judgment made by the 
diRtnct judge, when the latter was alone hold- 
ing a term of the circuit court; and Mr. Justice 
Mailer added that he had "prescribed it as a 
rule of conduct for himself, that the presence of 
the district judge, and his consent to a review 
of his decision, would not vary the course to 
be pursued. 

[Cited in Reynolds v. Iron Silver Min. Co., 
33 Fed. 355: U. S. v. Biebusch, 1 Fed! 

2. Accordingly, Mr. Justice Miller, holding 
the circuit court alone, overruled a motion to 
quash an attachment levied on goods, solely be- 
cause a motion involving the same legal proposi- 
tion was overruled at the preceding term, by the 
di.stnct judge, who then held the court, 

[Cited in Reynolds v. Iron Silver Min. Co.. 
33 Fed. 355.] 

This was an action at law commenced by 
attachment A motion was made before Mr. 
Justice MILLER, holding the term, to vacate 
and dissolve an attachment levied on the 
goods of the defendant 

Watkins & Rose, for the motion. 
Garland & Nash, opposed. 

MILLER, Circuit Justice. This motion Is 
made upon the ground that the writ was 
wrongfully issued. Upon looking into the 
record of the case, I find that the same mo- 
tion, based upon the same legal proposition, 

' [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] | 
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was made at the last term of the court and 
was overruled by the district judge, who at 
that time held the court 

I have repeatedly decided in this circuit, 
since I was first assigned to it, that I would 
not sit in review of the judgments and or- 
ders of the court made by the district 
judges in my absence. 

Where, as in the present case, the motion 
is made on the same grounds, and with no 
new state of pleadings or facts, it is nothing 
more than an appeal from one judge of the 
same court to another, and though it is my 
province In the supreme court to hear and 
determine such appeals, I have in this court 
no such prerogative. The district judge 
would have the same right to review my 
judgments and or^grs here as I would have 
In regard to his. £lt would be in the highest 
degree Indelicate for one judge of the same 
court thus to review and set aside the action 
of his associate in his absence, and might 
lead to unseemly struggles to obtain a hear- 
ing ^ore one judge in preference to the 
otherj 

I ha^ also held, and have prescribed It for 
myself as a rule of conduct that the presence 
of the district judge, and his consent to a re- 
view of his decision, will not vary the course 
to be pursued. 

If it were imderstood that In such case the 
order of the court would be reconsidered, 
the desire of the district judge to have the 
responsibility shared by another, and his 
natiu:al reluctance to refuse his assent to a 
rehearing, would always enable pertinacious 
counsel to get his consent. 

For these reasons I decline to consider this 
motion. Counsel for the motion thereupon 
withdrew it 
Motion withdrawn. 



^^^fJ'SF^N* (STEVENS V.) See Case No. 
13.394. 

APPLETON. (UNITED STATES v.) See 
Case No. 14.463. 



APPLICATION OP. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the applicants.] 



Case No. 499. 

In re APPOLD. 
C2? Leg Tnt ISO;* 1 N B. R. 621, (Quarto. 
Phi la. 409; 1 Amer. Law T. Rep. Bankr. 83.] 

District Court E. D. Pennsylvania. May 11, 

18GS. 

Bankrupt Law — CoNSTiTUTioxAWTr — Uniform 
Operation— Powers of Assignee— Rent. 

1. So far as conformity in the procedure un- 
der executions out of the federal courts, and 



^ ^ [Reprinted from 25 Leg. Int. 18. by permis- 
sion.] 
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oHt of the courts of the respective states, had 
been attained under the act of congress of J^m 
May. Ifi28, and the rules of practice m the fed- 
eral courts, which, under the authority conferred 
by that act, had, from time to tinie, been 
adopted before the present bankrupt law was 
passed— the constitutional re<iuirement that the 
system of bankruptcy shoiild be umfofm 
throughout the United States has been fulfilled 
if th^ bankrupt law operates umformly upon 
whatever would have been liable to execution 
if no such law had been passed, though the sub- 
jects of its operation may not be in all respects 
the same in every one of the states. 

2. Quaere, whether under the present bank- 
rupt law of the United States, goods of the es- 
tate in the hands of the assignee are distrama- 
ble for rent? 

a. If they are not, it is because they are not 
less in legal custo<ly than goods taken in execu- 
tion; and under the equity of a"? Jaws of the 
respective states which, like the English stat- 
ute 8 Anne c. 14, entitle a landlord to payment 
of rent accrued, not exceeding one year s, out 
of the proceeds of goods sold under an execu- 
tion, the landlord, who is prevented from dis- 
training may demand such an amount of rent 
from the assignee in bankruptcy. 

[Cited in Re Trim, Case No. 14,174; Be 
Hufnagle. Id. 6.837.] 

4 Such a rule of decision is not inconsistent 
with apparently contrary decisions under the 
English system of bankruptcy, 

[Cited in Re Trim, Case No. 14,174.] 

5 Though rent, as such, may not accrue 
during the proceedings in bankruptcy,^ an equal 
charga for storage may, for a .certain period, 
under certain circumstances, be incurred by the 
assignee. 



In bankruptcy. On 1st May, 18CS. Regis- 
ter Slaymaker certified the following ques- 
tions, ajn-eed to by the assignee of the bank- 
rupt [Benjamin F. Appold] and the attorney 
of the bankrupt's landlord: The room, in 
which the bankrupt had conducted his busi- 
ness of a grocer, was leased to him at $G2.50 
per quarter. On January 24, 1868, the day 
appointed by the assignee for the sale of 
the goods of the estate on the premises, a 
baiUff of the landlord appeared, and by vir- 
tue of a warrant from him, distrained the 
goods for $125, due for two quarters rent. 
The bailiff did not sell the property, but it 
was agreed by and between the principal 
and the assignee, that the latter should 
make the sale and that the proceeds "in his 
hands should remain subject to the claim 
of the landlord just as the goods then were." 
The assignee made the sale and received the 
proceeds. In his account, as audited before 
the register, immediately following the state- 
ment of the balance for distribution, was a 
memorandum, that this balance was subject 
to such rights as the landlord of the bank- 
rupt might have obtained by virtue of the 
levy made by his baililf, and of the agree- 
ment made as above by the assignee. The 
questions presented were, 1st. Is the land- 
lord entitled to take out of the balance in 
the hands of the assignee the sum of $125 
due to him by the bankrupt for rent? and 
2d. Has the register authority to direct or 
sauctiou the payment of this sum to the land- 
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lord by the assignee out of the balance in 
his hands as shown by the account. 

CADWALADBR, District Judge. Under 
the present system of bankruptcy in the 
United States the estate In the hands of the 
assignee Is more determinately In legal custo- 
dy than under the English system. There 
is, therefore, I think, reason to doubt the 
applicability of the English decisions that a 
landlord's right to distrain continues after 
an assignment under the banKruptcy of his 
tenant [See note at end of case.] But If 
these authorities are Inapplicable, it does not 
follow that the so-called lien of a landlord 
for rent should be wholly disallowed. The 
proceedings in bankruptcy may then have 
the effect of a statutory execution so that 
the case of the bankrupt's landlord may be 
within the equity of any laws of the respec- 
tive states which entitle a landlord to pay- 
ment out of the proceeds of goods taken in 
execution. The Pennsylvania statute, follow- 
ing the English act of 8 Anne, c. 14, entitles 
him thus to receive an amount not exceed- 
ing a year's rent Blackstone's opinion, (2 
Comm. 487,) that the landlord was thus en- 
titled to the benefit of the analogy of the 
statute of 8 Anne where he omitted to dis- 
train, has been overruled in England only 
because the goods late of the bankrupt on 
the demised premises are distrainable in 
England notwithstanding the assignment in 
bankruptcy. Otherwise the case would be 
within the equity of the statute. This con- 
clusion may be reached without any neces- 
sity for considering the rent as a lien prop- 
erly so called. Under the Maryland insol- 
vent law It has been decided that the prop- 
erty of an applicant for the benefit of that 
act is in the custody of the law and cannot 
be distrained, and also that, without a previ- 
ous distress, the landlord has no recourse 
against the estate. The latter part of this 
decision depends upon the local statute law. 
The statute 8 Anne, it Is true. Is in force In 
that state; but certain state laws are cited 
as controlling the decision there. [Buckey 
V, Snoufier,] 10 Md. 15G. 

Where the landlord makes a demand upon 
the assignee before the removal of the goods 
for an amount not exceeding a year's rent, 
it should, I think, if unpaid, be admitted 
as entitled to priority of payment whether 
the right of distraining exists or not "Where 
more than a year's rent is demanded, the 
question of the existence of the right of dis- 
training will arise. At present I Intimate 
no opinion upon this point The claim is 
allowed under the alternative view of the 
law which I have explained. In cases in 
which assignees In good faith keep the stock 
in trade of a bankrupt in his former place of 
business for the piirpose of either economical 
storage or advantageous disposal, if there 
is no improper delay, the hire of the land- 
lord's premises may often be fairly valued 
hy the standard of the former rent In 
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such ca^es I have not hesitated to allow him 
au araount equal to accruing rent. The cost 
of storage elsewhere •would equitably be con- 
sidered a lien. 

The fli-st question of the register is there- 
fore answered aflirmatively. The landlord's 
claim is allowed, but without any costs df 
a distress. 

Upon the second question I am of opinion 
tliat the register, if the assignee had paid 
the amount, would have been warranted in 
allowing him credit for it in the audit of the 
account under the 27th section of the act of 
congress, at the second meeting of creditors. 
The allowance, as any otlier one, would then 
of course have been subject to exception. 
But I am of opinion that a prospective pay- 
ment could not have been regularly sanc- 
tioned by the register unless there had been 
a special reference of the question to him by 
the court Even then his allowance would 
have been subject to exception. In all cases 
however he may refer any such question in- 
cidentally to the court, as he has done In 
this Instance. I understand that the ques- 
tions here certified have arisen at a second 
meeting of creditors. The sum of $125 will 
be deducted by the register from the nett 
amount In the hands of the assignee after 
all proper charges have been allowed. The 
register's own account will be settled with 
the assignee, and the excess or deficiency 
of the deposit of $50 accounted for between 
them. The nett amount will be reported 
for a dividend, after which the distribution 
of it will be reported according to form No. 
32, appended to the general order of the su- 
preme court. The remarks in the last para- 
gi'aph are made in answer to inquiries by 
the register in a letter to the clerk. 

Recurring to the main point in question It 
may be added that the bankrupt law of 1867, 
does not, In general, vest in the assignee 
any more beneficial interest In the debtor's 
estate than his execution creditors could, un- 
der the laws of the respective states already 
in force have obtained under adversary pro- 
ceedings. General conformity ■ of procedure 
In this respect in the federal courts, and In 
those of the several states, had been previ- 
ously attained tlu-ough the act of congress 
of 19 May, 1S28, (4 Stat. 281,) and the rules 
and practice of the federal courts adopted 
from time to time, under the authority con- 
ferred by this act. The system of bankrupt- 
cy Is, in a relative sense, uniform through- 
out the United States when it operates uni- 
formly upon whatever would thus have been 
available to the recourse of execution cred- 
itors if tlie bankrupt law had not been enact- 
ed. My views to this effect have been ex- 
j)lained in a former opinion. The assignee 
in bankruptcy will, in the present case, ob- 
tain what would have been obtainable for 
the benefit of an execution creditor under the 
law of Pennsylvania. That less or more 
may perhaps be obtainable in another state 
does not prevent the operation of the bank- 



rupt law from being, In a constitutional 
sense, uniform. 

NOTE, [from original report.] In a case of 
involuntary bankruptcy there certainly can be 
no distress while the estate is in custody of the 
marshal as messenger; and the assignee suc- 
ceeds to this custody. In the case of the estate 
of Samuel C. Brown, [unreported,] an involun- 
tary bankrupt, (21 October, 1867,) this court 
was of opinion that rent might be paid by the 
assignees on the same footing as under an ex- 
ecution, and that an equal amount as accruing 
storage might he paid in addition so long as the 
assignee should necessarily occupy the premises. 
In a previous case of the estate of Jeremiah M. 
Gale, also an involuntary bankrupt, the land- 
lord of the bankrupt commenced summary pro- 
ceedings before an alderman to recover pos- 
session of the demised premises under the Penn- 
sylvania statute of 25th March, 1^5. Upon 
the petition of the assignee showing that his dis- 
possession would be injurious to the interests 
of the creditors, he was, on the 19th August, 
1867, authorized hy this court [unreported] to 
pay the rent, or if not in funds, to give security 
under the Pennsylvania statute. In this case it 
was desirable that the lease, fixtures and good 
will should be sold with the late stock in trade 
of the bankrupt. In case of Schell, Berger & 
Co., voluntary bankrupts, a provisional receiver 
had been appointed after the adjudication of 
bankruptcy and before the first meeting of cred- 
^ors. He was afterwards elected assignee. 
But before he thus became assignee, an order 
upon him as receiver to pay rent was made, on 
16th March, 1868, [unreported,] upon the land- 
lord's petition, showing that funds were in hand 
which ought to be thus applied. The receiver 
certified that in his belief the landlord's claim 
was^ correct. 

[No opinions can be found in the unreportetl 
cases cited in this note.] 



APPOSIATTOX R. CO., (POWHATTA^ 
STEAMBOAT CO. v.) See Case No. 11,- 
363. 



Case la'o. 600. 

The AQUILA. 

District Court. S. D. Florida. April 11, 1871. 

Salvage— Amount of Award. 

[Cited in Buckley v. The William M. Jones, 
Case No. 2.095, and in Baker v. The Slobodna, 
35 Fed. 543, as having awarded the salvors of 
a portion of the cargo of sugar of the Spanish 
bark Aquila 27 per cent, on the sugar saved 
dry, 42 per cent on that wet and damaged, and 
50 per cent, on the materials.] 

[Note. Nowhere reported; opinion not now ac- 
cessible. 10 Adm. Rec. 26, only contains tiie de- 
cree.] 



Case No, 501. 

The ARABELLA. 

[2 Gall. 568.]* 

Circuit Court. D. Massachusetts. May Term, 

1815. 

Prize — Captured Propertt Ltino in Neutral 
Port — Removal of Goods — Master and Ship's 
Papers— JSviDENCE— Condemnation. 

1. The prize courts of a belligerent may take 
jurisdiction of property captured by its cruisers, 

'[Reported by John Gallison, Esq.] 
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while such property is lying in a foreign neutral 

^Tcited in Hopner v. Appleby, Case No. 6.C99; 

.Tecker v. Montgomery, 13 How. (o4 U. b.) 

516.] 
"> It is the duty of captors to bring, in the 
master of the captured ship, and the ship s pa- 
S An omission to do this must be fully and 
Sfaftorily explained to the Court, otherwise 
it will withhold condemnation. 
See The Bothnea and Janstoff, [Case JSo. 1,- 

686.1 

3 The removal of prize goods is an irregu- 
larity, but is indulged under certain circum- 

[Cited in The Ella Warley, Case No. 4,371.] 

4 How far the want of regular evidence may 
be supplied by the affidavits or written declara- 
tions of the captured. /^« tt 

[Cited in Waring v. Clarke, 5 How. (46 U. 
S.) 477.] 

5 Of the mode of sale and distribution, In 
case of condemnation, of prize goods lying m a 
foreign neutral port. 

In admiralty. The British ships Arabella 
and Madeira were captured, iu June, 1814, 
by the private armed brig Rambler, Edes 
commander; and thirty boxes of medicines, 
sixteen bales of piece goods, five boxes of 
opium, and seventy-five casks of Madeira 
wine, parcel of their cargoes, were removed 
on board of the Rambler, carried into the 
port of Canton, in China, and there lauded. 
On the 7th day of April, 1815, a prize al- 
legation was filed in the district court 
against the same goods and merchandise, 
praying condemnation thereof as enemy's 
property, while lying in the neutral port of 
Canton. The usual monition having been 
returned, at the hearing of the cause, certi- 
fied copies of the affidavits of the master 
and mate of the Arabella, sworn to before 
the American consul at Canton, were pro- 
duced, in which there was a most explicit 
avowal, that the whole property was Biitish. 
Certified copies of the written declarations of 
the master and mate of the Madeira, drawn 
up and signed at sea after the captm-e, were 
also produced, in which were contained 
similar avowals. No ship's papers, or docu- 
mentary evidence of property, had been 
lodged in the registry, and the only other 
evidence in the cause was a copy of the 
protest of the prize master of the Arabella, 
stating the circumstances of her subsequent 
recapture by the British. No claim having 
been interposed in the district court, a pro 
forma decree was rendered, from which the 
captors appealed to this court 

A. Townsend, for. the captors, now moved 
the court, upon the evidence above stated, 
to proceed to condemnation. The court hav- 
ing taken time for advisement, the foUowing 
opinion was delivered by 
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STORY, Circuit Justice. The first ques- 
tion which presents itself, is, whether the 
court has jurisdiction to proceed to the ad- 
judication of prize property, lying In a for- 



eign neutral port This question has boon 
discussed with much abUlty and learning in 
the admiralty courts of Great Britain, and 
has there been finally settled in the affirm- 
ative, not so much upon the supposed cor- 
rectness of the principle, as the general 
usage of nations. It was there admitted, 
that condemnation of prize property, lying 
in the ports of an ally in the war, was strict- 
ly justifiable; but It was thought, that a 
different rule might apply to neutral pons. 
The Honrlck and Maria, 4 O. Rob. Adm. 4"J; 
The Christopher, 2 .C. Rob. Adm. 207; The 
Victoria, 1 Edw. Adm. 97; The Comet 5 C 
Rob. Adm. 285. In the com*ts of the United 
States, the question has received a solemn 
decision, and It has been held, that upon 
principle a condemnation of a prize, lying 
in a neutral port is valid, and may be i-ight- 
fuUy decreed by the prize jurisdiction, Hud- 
son V. Guestler, 4 Cranch, [8 U. S.] 293, G 
Granch, [10 U. S.] 281. And the correct- 
ness of this decision is evidently presup- 
posed In several provisions of the prize act. 
Act June 26, 1812, c 107, § 6, [2 Stat 761.) 
If, therefore, I felt any lurking doubts on 
the subject, T should feel myself bound by 
authority. But I am free to declare that, 
after much reflection, I am entirely satis- 
fied, that the doctrine is founded in natiou:il 

law. 

The next consideration Is, whether thc^ 
court ought now to proceed to adjudication, 
in the absence of the regular testimony and 
documentary evidence, required In prize 
causes. The court always demands from 
the captors a compliance with the requisi- 
tions of the prize statute and the public in- 
structions; and watches, with gi-eat jeal- 
ousy, every deviation from them. Whenever 
such deviations occur, the com-t requires tht- 
most satisfactory proof, that they were 
unavoidable, or at least jtistlfled by very 
cogent and pressing- reasons. It Is an an- 
cient and fundamental rule of prize proceed- 
ings, enforced by the president's insti-uc- 
tlons, that the master of the captured ship 
should be brought In and examined upon the 
standing interrogatories, and that the ship's 
papers should accompany the property brought 
before the court I do not say that the rule 
Is inflexible, for cases may and do occur, in 
which the omission has not been allowed 
to work any injurious consequences. But 
the omission must be accounted for in a satis- 
factory manner, or the court will withhold its 
sentence even in very clear cases. The An- 
na, 5 C. Rob. Adm. 373, and note, page 385f. 
The transaction, indeed, in the present case, 
having taken place in a remote part of the 
world, the absence of the regular testimony 
of the enemy's masters may be easily ac- 
counted for; and, under such circumstances, 
I should have no difficulty In admitting 
their affidavits, taken before some proper 
authority in the neutral country. Such a 
proceeding is by no means unusual. The 
Peacock, 4 0. Rob. Adm. 185, 191. But here 
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even such original affidavits are not pro- 
duced. Copies Only are offered of the affi- 
davits and certificates of tiie enemy's mas- 
ters and mates, and no reason is aosii^ued 
for the non-production of the originals. In 
respect to the certificates of the master and 
mate of the Madeira, there is this ftu'fher 
objection, that they gave them while they 
were at sea, as prisoners, on board of the 
capturing ship. Nor is there any reaayjip jis- 
slgned, why their testimony was not after- 
wards talcen, as was done in the case of 
the Arabella. Certainly, the certificates of 
hostile persons, while prisoners of war on 
board of an enemy's ship, are liable to some 
suspicion, for they may have been procured 
by duress or by fraud. I do not moan to 
suggest any doubt of the purity of the xrans- 
action in the present case. On the con- 
trary, I have many reasons to presume Jt to 
have been entirely fair. But the court 
would surrender all its discretion, if it could 
permit captors to act with such irregularity, 
and not require a plenary explanation of the 
manner, in which it happened, and of the 
circumstances which may excuse It. It 
would hold out temptations to gross miscon- 
duct in captors, and subject the prize iTi- 
bunals to unjust accusations of connivance 
in breaches of national law. Our duty also, 
in respect to the interests of neutrals, re- 
quires us to act with caution, and to afford 
no just pretext for dissatisfaction In ad- 
ministering the maritime rights of war. 

There is another irregularity, which Indeed 
has become so general In practice, and has 
so far obtained the silent acquiescence of 
public opinion, that it seems almost to have 
been thought to have ripened into a right, 
I allude to the removal of the goods from 
prizes on boai-d of the capturing ship. This 
is in direct conti-aventlon of the express pro- 
visions of the prize act, which require, that 
before bulk is broken, or the prize property 
is otherwise disposed of or converted, it 
shall be brought in and proceeded against 
before some competent tribunal. This pro- 
vision was undoubtedly designed more Im- 
mediately for the security of neutrals; but 
It Is also a useful restraint, even as to en- 
emy's property, inasmuch as It has a tenden- 
cy to prevent embezzlements and frauds, and 
to aid the regular operation of the revenue 
laws. In relation, however, to neutrals, it 
is of the highest importance; as their prop- 
erty, especially on board of enemy's ships, 
would otherwise be liable to every species of 
hazard, and often to irretrievable ruin. 
Courts of prize are therefore bound to hold 
the captors to very strict scrutiny, whenever 
cases of removal of goods occur, and to take 
every precaution to guard against the abuses 
growing out of the practice. I do not say 
that a removal is in no case to be allowed, 
unless of necessity, though perhaps the prize 
act might, at first view, seem to warrant 
that rigorous construction. In point of prac- 
tice, however, even in the British courts. 



where a similar statutable direction exists, a 
more indulgent rule has been adopted- 
Where property has been captured on a de- 
mote station, or imder circumstances calling- 
for a removal, sale or other conversion, or 
even a delivery on bail, on the ground of 
some great inconvenience, the act has been 
held valid upon the proper explanations be- 
ing made, and condemnation has been pro- 
nounced in favor of the captors. The Pea- 
cock, 4 C. Rob. Adra. 185, 191; The L'Eoh.v 
6 O. Rob. Adm. 220, 224; La Dame Cecile,. 
6 C. Rob. Adm. 257, 260; The Falcon, 6 C. 
Rob. Adm. 194, 200. 

In respect to our own coimtry, considering 
the character of the war, in which we have 
been engaged; the great naval force of the- 
enemy; and the consequent difficulty of 
bringing prizes into our ports; it has not 
been thought unreasonable to hold, that a re- 
moval of prize goods into the capturing ship^ 
If not strictly justifiable, is at least excusable, 
I trust it is no want of proper decorum to 
assert, that this conduct seems to have re- 
ceived the favorable consideration even of 
the government Itself. It has been deemed 
consistent with the national policy, to inter- 
pose no obstacles to such proceedings; and 
to leave the courts of law to make the most 
liberal interpretations in such cases, in favor 
of the captors. Under these circumstances, 
a uniform practice has prevailed in all the- 
courts of the United States, to proceed to 
adjudication of prize property without any 
other regard to the fact of its transhipment, 
than as it called for a most exact examina- 
tion of the proprietary interest Still, how- 
ever, after every indulgence, the tranship- 
ment is deemed an Irregularity, and at the 
peril of the captors, who become ultimately 
responsible to the court for all its conse- 
quences. 

I have thought it proper to state thus muchv 
in order to vindicate the court from the im- 
putation of lending its aid to great irregu- 
larities without reasonable cause. In every 
case, what shall be the effect of any irreg- 
ularity must depend upon the sound discre- 
tion of the court, acting upon an enlarged 
and liberal policy. Cases may occur of sucl> 
gross misconduct, that it might be proper to- 
apply the penalty of a forfeiture of the 
right of the captors to the United States. I 
profess not to see in the present case ahy 
circumstances, which may not entitle the 
parties to the most benign indulgence of the 
court What I shall at present do is, to 
suspend judgment and to require of the cap- 
tors affidavits of the facts, which shall ex- 
plain the irregularities, to which I have 
alluded. 

NOTE, [from original report.] On a subsequent 
day of the term, the affidavit of the commander of 
The Rambler, stating the circumstances, having" 
been produced, condemnation was decreed. A 
sale was ordered to be made under the direction 
of the court. It was stated, that any mode of 
sale, that might be agreed upon by t^e captors, 
would be sanctioned by the court. And that, up' 
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on receipt of an account of sales, it might be filed 
in court, and distribution would be decreed ac- 
cordingly. 



Case No. 502. 

ARAPAHOE COUNTY t. KANSAS PAG. 
ItY. CO. et al. 

r4 Dill. 277:^ 5 Cent. Law J. 102; 9 Chi. Leg. 
News, 369; 4 Law & Eq. Hep. 181.] 

Circuit Court, D. Colorado. 1877. 

Removal of Causes— CiTiZExsniP— Act op Mabch 
3^ 1875— "CoNTROVEitsY"— Suit. 

1. The plaintiff, a citizen of Colorado, brought 
a stockholder's bill in a state court, in Colorado, 
making the defendants thereto the railroad com- 
pany (also a citizen of Colorado), in which the 
plaintiff was a stockholder, viz.; the Denver 
Pacific Railway Company, and also the directors 
thereof, including two directors, citizens of Colo- 
rado, against whom, however, no charges were 
made, and no relief asked; also makmg a de- 
fendant another railroad company, viz.: the 
Kansas Pacific Railway Company (a citizen of 
Kansas), and certain individuals, all citizens of 
other states than Colorado. The object of the 
bill was to secure an accounting in favor of the 
Denver Pacific Company against the Kansas 
Pacific Company, and to secure a decree m Per- 
sonam against the non-resident directors of the 
Denver Pacific Company. The Kansas Pacific 
Companv, and the individual defendants con- 
nected with that company, without being joined 
with the other defendants, anplied to remove 
th«» suit to the circuit court of the United States, 
under the act of March 3, 1S75: Held, that the 
suit was removable. 

2 The right of removal cannot be defeated 
by the joinder as defendants of citizens of the 
same state with the plaintiff, if no rehef is 
prayed against them, and they are made defend- 
ants without any right or reason or just cause. 
[Approved in Walden v. Skinner,^ 101 U. S. 
589. Cited in Donahoe v. Mariposa Land 

6 Min. Co.. Case No. 3,089; Pond v. Sibley, 

7 Fed. 135: M'Henry v. New York, P. 
& O. R. Co., 25 Fed. GO; May v. St. 
John. 38 Fed. 771; Dow y. Bradstreet Co., 
46 Fed. 827. Distinginshed in Mills v. 
Central R. Co.. 20 Fed. 451; Belding v. 
Gaines, 37 Fed. 820.] 

3. In a stockholder's bill of the kind bef<>re 
the court, the company in which the plaintiffs 
are stockholders is a necessary party defend- 
ant, but the interests of the stockholders and 
the company are identical, and they represent 
one side of the controversy,, and the company 
against whom the accounting and relief are 
sought represents the other. 

r(3ited in Barry v. Missouri, K. & T. Ry. Co., 
27 Fed. 2.] 

4. The removal act of March 3, 1875, provides 
that the suit— the whole suit, and not a part of 
the suit— shall be removed; and under that act, 
if the reqaisite conditions exist, any one of the 
plaintiffs or defendants may remove the suit 
and carry the other parties with them. 

[5. Act March 3, 1875, (18 Stat. 470,) does 
not repeal all acts on the same subject, but only 
such as are in conflict; so that Act March 2, 
1867, (14 Stat. 558, c. 196.) concerning local 
prejudice as a cause for lemoval, remains m 
force.] 

rCited in Dennis v. County of Alachua, 
Case No. 3.791.] 

In equity. This suit was brought in the 
district court of Arapahoe coimty, by the 

^Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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complainants, against the Kan^.is Pacific 
Railway Company, the Denver Pacific Ball- 
way and Telegraph Company, Sayre, Moffat, 
Carr, Perry, Meier, Bdgerton, Greeley, 
Dodge, Gould, and Dillon, The defendants, 
the Denver Pacific Railway Company, Sayre, 
and Moffat, are and were, with the com- 
plainants, citizens of the state of Colorado; 
the defendants, Dodge, a citizen of Iowa, 
and Gould and Dillon, citizens of New York. 
The three last named were not served with 
process, nor have they entered an appear- 
ance In the suit The Kansas Pacific Rail- 
way Company, a citizen of Kansas, Carr, 
Perry, Meier, Greeley, and Edgerton, citizens 
of Missouri, united in a petition, accompanied 
by a sufficient bond, to the district comrt of 
Arapahoe county, for the removal of the 
suit into the circuit court of the United 
States for the district of Colorado. The 
judge of the state court indorsed his ap- 
proval of the sufficiency of the bond, but 
declined to make an order for the removal 
of the cause. Nevertheless, the petitioners, 
in accordance with the conditions of their 
bond, filed, on the first day of the term of 
the ch-cuit court of the United States, a cer- 
tified copy of the pleadings and proceedings 
in the suit had in the state court, with the 
clerk of the circuit court, who docketed the 
jause as one properly removed; whereupon 
the complainants appeared and moved the 
circuit court to remand the cause to the 
state court, on the ground that the cause had 
been improperly removed from the state 
court The attention of the court was not 
directed to the fact that the state court had 
declined to make an order for the removal 
of the suit The Issues tendered by the bill 
are fully stated in the opinion of the court 

Wm. B. Mills, John I. Bedick, and Charles 
R. Redick, for plaintiff. 

Alfred Sayre, John P. Usher, and A, H. 
Holmes, for defendants. 

MILLER, Circuit Justice. The case of the 
board of coimty commissioners of Arapahoe 
county against the Denver Pacific Railway 
and Telegraph Company, and the Kansas 
Pacific Railway Company, and various In- 
dividuals mentioned, presents a question of 
the jurisdiction of this court arising under 
the act of [March 3] 1875, [18 Stat 470,] and 
especially that branch of it which concerns 
the removal of cases from state to federal 
courts. The construction of this statute, in 
various respects, has been very largely the 
subject matter of my consideration and action 
on the circuit during this spring and sum- 
mer. 

It was very aptly remarked here, in the 
course of the argument on the motion to re- 
mand this case to the state court, that the 
act was intended and was understood to 
have been passed for the purpose of develop- 
ing substantially all the judicial powers 
which the constitution conferred upon the 
government of the United States. The con- 
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stltution, while It declares to what the Ju- 
dicial power of the government shall ex- 
tend, created no court except the supreme 
court of the United States; and if declared 
In no manner where that jurisdiction should 
he vested, except that the supreme court of 
the United States should have a certain class, 
which was as to the original jurisdiction very 
limited, and as to appellate jurisdiction was 
to be regulated in such manner as congress 
might determine. It was therefore neces- 
sai*y, for the exercise of all jurisdiction, ex- 
cept that which was directly conferred upon 
the supreme court of the United States, that 
some action of congress should create courts 
in which that jurisdiction should be vested. 
Congress has created these courts, and it 
has from time to time made various declara- 
tious of what their jurisdiction shall be. 
The original act of [September 24,] 1789, 
\1 Stat. 79, § 12,] (called the judiciary act, 
for the reason that It did attempt and was 
intended to create courts and invest them 
with so much of this jurisdiction as in the 
wisdom of congress ought to be exercised 
at that time), did not fill the measm-e of the 
judicial power of the federal government 
The main body of this as tq original juris- 
diction was vested In the district courts and 
circuit courts. That of the district courts 
was confined in a large measure to criminal 
jurisdiction of the federal power, with an 
exclusiv* jurisdiction In admiralty cases. To 
this has since been added exclusive jmisdic- 
tlon in bankruptcy. The circuit court, how- 
ever, was the main depository of the power 
as regards the original jurisdiction of the 
federal courts. But all of the power which 
congress might have confeired on these 
courts, either separate or united, was not de- 
veloped. They specified a limited class of 
cases, and for the purposes of this suit I may 
say that the main som'ce of the jurisdiction 
of the circuit court of the United States was 
originally contests between citizens of differ- 
ent states, as it is to-day. Congress pro- 
vided two modes by which jurisdiction might 
be exercised in the circuit courts of the 
United Slates; one by a suit brought there, 
and in which il was necessary in the declara- 
tion, or petiiion, or biU by which the suit 
was instlttuctl, to describe the citizenship 
of the p^i-Lius, so that the court coidd recog- 
nize that it had jurisdiction of the case. In 
the coJisijTiofion of that statute the supreme 
court of the United States decided, in the 
case of Cohens v. Virginia, 6 Wheat [19 U. 
S.J 204, and has always adhered to this to 
the present time, that, in bringing suit by 
orighial process In the circuit court of the 
United States, all the parties plaintiff and 
defendant must have the required citizenship 
—to be more explicit, that all of the parties 
plaintiff must be citizens of a state or states 
different from all and each of the parties 
defendant and that If either of the parties 
plaintiff and either of the parties defendant 
were citizens of the same state the juris- 



diction failed. That has been the xmiform 
construction of the act of congress upon 
the subject. 

There was another mode by which the 
circuit courts acquired jurisdiction of cases, 
which has been called the original jiu-isdic- 
tion, because it does not fall within the 
ffi'ound of appellate jiurisdiction, and this is 
by removal of cases brought in the state 
courts of which the state courts had con- 
current jurisdiction with th.e courts of the 
United States. If a suit was brought in 
a state court, which. In the arrangement of 
parties as plaintiffs and defendants, might 
with equal jurisdiction have been brought 
In the chrcuit court of the United States, the 
act of 1789 provided for a removal of that 
suit to the circuit court of the United States, 
upon the application of the party who was 
not a citizen of the state where the suit was 
brought. The terms and time and manner 
of removal were limited. That act remained 
unrepealed and without substantial modifi- 
cation for a great many years. But about 
the time of the late civE war in this country 
it became the policy of congress to enable 
parties, citizens of different states, tor rea- 
sons readily imagined, to remove a class of 
cases not included in the original act and 
to remove them at times and under circum- 
stances which, could not be done imder that 
act; and from that date to 1875 the statute 
has been undergoing continual modification 
and changes. The final act is the one under 
which the removal Is sought in this case 
from the state court of Arapahoe county, 
Colorado, into tbjs court 

The suit in this case Is brought, as the 
parties concede, and as the petition shows, 
by the commissioners of the county of Arap- 
ahoe, who are citizens of the state of Col- 
orado, against the Denver Pacific Railway 
and Telegraph Company, which is also a 
citizen of Colorado, and against two gen- 
tlemen, Mr. Sayre and Mr. Moffat, who are 
citizens of Colorado, and against seven or 
eight other persons, who are citizens of oth- 
er states than Colorado. The case has been 
removed to this court upon a petition set- 
ting forth substantially these facts, and It 
is now asked to be remanded because the 
requisite essentials, as prescribed by the act 
of congress conferring jurisdiction upon this 
court, are not found In this case. The ob- 
jection is that the Denver Pacific Eailway 
and Telegraph Company, Sayre and Moffat, 
are citizens of the same state with the com- 
plainants In this action. This objection, as 
before stated, has always been considered 
decisive against the jurisdiction of this 
court; [that unless the parties on each side, 
each and all of them, have the required citi- 
zenship, this court Is without jurisdiction.]' 
Where the complainant and defendant are 
both citizens of the same state, this court 
has no jurisdiction. It Is further alleged, 
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in support of tb.e objection to tlie jurisdic- 
tion of this court in tliis case, that the Den- 
ver Pacific Railway Company, and Sayre 
and Moffat, each of them, are necessary 
adverse parties to the complainants in this 
suit. The objection, if weU taken, wlU re- 
quire the suit to be remanded. 

The reply is that the Denver Pacific Com- 
pany, and Sayre and Moffat, are nominal 
parties, against whom no relief is sousbt, 
and against whom no decree can be ren- 
dered; that the bill is clear and specific on 
that point; consequendy the right which be- 
longs to the other parties to remove the 
case is not and cannot be defeated by the 
joinder in the petition of other defendants, 
citizens of the same state with the com- 
plainants, against whom no relief is prayed. 
As regards Sayre and Moffat, the case seems 
very dear. A careful reading of the bill 
shows that no relief can be had against 
them. No case is made in the bill against 
them, nor does it appear that any was in- 
tended to be made. Tbey are carefully dis- 
tinguished from the other trustees against 
whom the relief is aslsed. No relief is asked 
against the corporation of which they are 
directors, nor is the relief asked against all 
the directors of the road. Not only so, but 
the complainants are very careful to show 
in their bill that there is no cause of action, 
or anything asked against these two di- 
rectors. The charges are against the ma- 
jority of the board of trustees of the Den- 
ver Pacific Railway Company; the decree 
asked is a decree in personam against the 
majority of the trustees, and not against 
the whole board. It is perfectly clear that 
no possible decree can be had, nor any 
charge of misconduct or maladministration 
be sustained, against Sayre and Moffat, as 
nothing is alleged against them. They are, 
therefore, entirely immaterial parties, and 
may be regarded as out of the case. 

The supreme court has decided that where 
there are merely formal parties, without the 
requisite citizenship, that does not oust the 
jurisdiction. But in this case they are hard- 
ly formal parties, and it is hard to see why 
they were put into the bill at all; for it 
charges that they protested against the 
wrong while it was being done. 

It would be a very dangerous doctrine, 
one utterly destructive of the rights which 
a man has to go into the federal courts on 
account of his citizenship, if the plaintiff In 
the case. In Instituting his suit, can, with- 
out any right or reason or just cause, and 
with the express declaration that he asks 
no relief from them, join persons who have 
not the requisite citizenship, and thereby de- 
stroy the rights of the parties in federal 

courts. 

We must, therefore, be astute not to per- 
mit devices to become successful which are 
used for the very purpose of destroying 
that right. In this case there is no ques- 
tion but that these two gehtlemen— Sayre 
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and Moffat— are in no sense in the way oi 
the removal of the case, though they be 
citizens of the same state as the complain- 
ant. 

The case then rests upon the question of 
whether the fact that the Denver Pacific 
Railway Company is a party defendant, and 
is a citizen of the same state of the party 
plaintiff, ousts the jurisdiction of this court 
or defeats the right of removal of the other 
parties who are citizens of other states. 
That question does not rest upon the same 
principle as the case of Messrs, Sayre and 
Moffat. The Denver Pacific Railway Com- 
pany is a necessary party to this suit; it is 
one without which the suit cannot proceed. 
The main object of this suit, aside from ob- 
taining a temporary injunction, and the ap- 
pointment of a receiver, is to obtain an ac- 
cotmting with the Kansas Pacific Railway 
Company and other defendants, on an alle- 
gation that a majority of the trustees of the 
Denver Pacific Railway Company have been 
committing frauds, and thus depriving that 
company of the funds belonging to it. The 
relief sought is an accounting, and the relief 
asked is a decree in favor of the Denver Pa- 
cific Railway Company for the amount found 
due upon that accounting. The Denver Pa- 
cific Railway Company is a necessary party 
to that accounting. A party cannot be 
required to go to all the trouble of ac- 
counting and having a decree, when that 
accounting and decree will not be a valid 
defence against the" principal party having 
the right to caU such party to account. If 
the suit was merely between the county 
commissioners and these trustees, the decree 
would not protect the trustees, whether they 
were decreed to pay over moneys, or whether 
they were discharged or acquitted. It would 
be no protection against the Denver Pacific 
Railway Company in another suit upon the 
same caiise of action. This shows very 
clearly that the Denver Pacific Railway 
Company is not a mere nominal party, but 
Is an indispensable party. But, as already 
stated, the main relief sought in this case 
will be, If the suit is successful, a decree in 
favor of the Denver Pacific Railway Com- 
pany for the amount found due from the 
other defendants in this case. That is an 
important and significant feature of the 
transaction. In an action at law a suit 
could not be maintained in which the board 
of commissioners of Arapahoe county should 
be plaintiffs, and the Denver Pacific Railway 
Company and these petitioners defendants, 
in which a judgment should be asked for 
one hundred thousand dollars In favor of the 
Denver Pacific Company against itself and 
its co-defendants. The coxu:t would say, yon 
cannot make two defendants litigate before 
a jury and get a verdict as between them- 
selves, while the party who brought the suit 
looks on as having no Interest in the transac-;, 
tlons. But the flexibility of the mode of pro- 
ceedings in a com-t of chancery Is such that. 
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for the- attainment of justice, you may, In 
some Instances, where the party is not before 
the court, make him a defendant, when he 
will not he a plaintiff. You cannot compel 
him to hazard the results of a defeat, though 
his presence in the coin-t may he necessary 
for the rights of somebody else, and his 
rights be with the plaintiff in the case. In 
suits at common law he would be there as 
plaintiff, if there at all. By the niles and 
practice in equity the court allows him to be 
defendant in the case; but the mere fact 
that he is placed as defendant instead of 
plaintiff in a suit in chancery, never changes 
his relation to the controversy In the case, 
and it is very clear that the interest of the 
Denver Pacific Railway Company is the In- 
terest of the plaintiffs; that their Interest is 
identical— that the board of county commis- 
sioners are using the name of the Denver 
Pacific Company to carry on this suit solely 
for the benefit of that company. The Den- 
ver Pacific Company, being in the control of 
the defendants, refused to bring this suit, 
and the complainants, stockholders of that 
company, were of necessity compelled to 
make It defendant, that it might be brought 
before the court; but when before the court, 
the company Is entitled to recover against 
the other defendants. The complainants rec- 
ognize this themselves, for in their prayer 
for relief they say expressly what they pray 
for is a decree in favor of the Denver Pacific 
Railway Company against the Kansas Pa- 
cific Railway Company and the other de- 
fendants. Now, the controversy in this case 
is one In which the commissioners of Arapa- 
hoe county and the Denver Pacific Railway 
Company are on one side, citizens of the state 
of Colorado, against all the other defendants. 
And all the other defendants are citizens of 
other states, except Sayre and Moffat, and 
the controversy, in the language of the con- 
stitution and of the statutes, is one between 
citizens of the state of Colorado and citizens 
of other states, and therefore within the 
meaning of the constitution of the United 
States, and within the meaning of the stat- 
ute under which this removal Is sought. 
The statute says, in the second section, "that 
any suit of a civil nature, at law or equity, 
now pending or hereafter brought In any 
state com-t, where the matter In dispute ex- 
ceeds, exclusive of costs, the sum or value of 
five hundred dollars, and arising under the 
constitution or laws of the United States, or 
treaties made, or which shall be made under 
their authority, or in which the United States 
shall be plaintiff or petitioner, or in which 
there shall be a controversy between citizens 
of different states, or a controversy between 
citizens of the same state, claiming lands un- 
der grants of different states, or a contro- 
versy between citizens of a state and foreign 
states, citizens or subjects, either party may 
remove said suit into the circuit court of the 
United States for the proper district; and 
when, in any suit mentioned In this section. 
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there shall be a controversy which is wholly 
between citizens of different states, and 
which can fully be determined as between 
them, then either one or more of the plain- 
tiffs or defendants, actually interested in 
such controversy, may remove said suit to 
the circuit court of the United States for the 
proper district." 

The best judgment I am able to give is 
that this is a controversy between citizens 
of the state of Colorado on one side, and 
citizens of other states on the other side, 
and is properly subject to removal. 

Another objection, and the last one taken 
in the argument, was, that all of the parties 
defendant, who are citizens of other states, 
have not united in asking this removal, 
and that it requires the union of all these 
parties in the request that it shonld be dona 
The decisions of the courts were that, under 
the former statutes, it did require all the 
defendants, or the parties who were classed 
on the same side as regards citizenship, to 
unite in the petition for removal, or the 
suit could not be removed. But the act of 
1875 intended to make a different rule upon 
the subject, and, in my judgment, it was 
the purpose and intent of the last clause of 
that act to enable one man, where all the 
parties on his side of the controversy had 
such citizenship as to authorize a removal, 
to have the case removed, and with it to 
carry all other parties. The language of the- 
statute on that subject is very clear: "And 
when in any suit mentioned in this section 
there shall be a controvert which Is wholly 
between citizens of different states"— which 
is so in this case— "and which can be fully 
determined as between them, then either 
one or more of the plaintiffs or defendants"^ 
—not all of them— "actually interested in 
such controversy may remove said suit.*' 
The argument is, that where less than the 
whole number on the same side made ap- 
plication, it could be removed as to them on- 
ly, if they had a separate or special interest 
which could be determined between then> 
and the plaintiffs. But it Is the suit that 
is intended to be removed under this clause, 
and congress provided that one plaintiff or 
one defendant could remove the suit. I 
have decided that the act of [March 2] 1867^ 
[14 Stat 558, c 196,] concerning preju- 
dice, remains in full force. The reason is^ 
that the act of 1875 does not repeal all acts- 
on the same subject, but only such as are 
in conflict. It is very guarded. It is not 
in conflict with the provisions of- this act 
that one of the defendants may, under the 
act of 186G, remove the cause as to himself. 
They are supplementary rights. To say 
that, where the case can be removed as a 
whole, it should be removed, but where, from 
its essential natiire, it cannot be removed as 
a whole, and a part can be removed, that part 
shall be removed, is not in conflict; so that 
the two statutes stand together, and are not 
in conflict, just as I held under the act of 
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1867. In all cases of removal under the act 
of 1875, application must be made at the 
first term, or before the term at which the 
suit could be tried or heard. No such pro- 
vision is made in the act of 1867, or in that 
of [July 27,] 1866, [14 Stat. 306.] 

I am, therefore, of the opinion that the 
fair construction of the act, taken in connec- 
tion with the general policy of the statute to 
give very nearly all the jurisdiction which 
the constitution of the United States intend- 
ed to belong to the federal judicial power, 
requires that this case shall remain where 
It Is; and the motion to remand it is denied. 

Motion denied. 
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Case No. 603. 

In re ARCHBNBROWN, 

[8 N. B. B. (1876,) 429.] 

District Court. B. D. Michigan. 

Ba:nkruptct— Proof of Debts— Expenses of 
Attachikq Creditors. 

[A claim by creditors of a banlirupt for the 
expenses of an attachment, begun by them 
against him before the commencement of banli- 
ruptcy proceedings, should not be allowed 
against the banlcrupt estate. Gardner v. Coolc, 
Case No. 5,226, followed.] 

In bankruptcy. 

By the register: Foreman & Friedlander 
presented for allowance an account. The 
following are the items: 

Services of Dickenson & Dickenson, inves- 
tigating said bankrupt's condition ?10 

County fee paid clerk of Wayne county 
said case in attachment 2 

Clerk's fees in said- suit, attorney's services 
in suit of attachment 20 

The allowance of this accoimt being con- 
tested by the assignee, the register certifies 
the case to the district court, with the fol- 
lowing opinion: 

I do not think that the account ought to 
be allowed; because: 1st. It is not and does 
not claim to be an account for which the 
bankrupt is liable; and If it were, it could 
only be proved after the form prescribed by 
section twenty-two. 2d. It does not claim 
to be an account for disbursements incurred 
by a petitioning creditor in procuring the ad- 
judication of bankruptcy- Such accounts 
have usually been allowed, because they are 



seen to have been Incurred in the Interest 
of all the creditors by taking proceedings 
which will bring the estate of the bankrupt 
within the power of this court, where an 
equitable distribution may be assured, Ac- 
cording to the principles and policy of the 
banlsrupt act. Nothing appears from the pe- 
tition to show that the expenses . here incurred 
were not solely for the benefit of the attach- 
ing creditora; and their proceedings, if they 
had not been interrupted by the proceedings 
in banlaniptcy, would ha\e resulted in the 
payment in fuU of the parties who make thia 
application, at the expense of all other cred- 
itors. A result so hostile to the policy of the 
bankrupt act ought not, in my judgment, to 
be countenanced by the allowance of the 
claim here presented. 

Hovey K. Clarke, Register. 

LONGYBAR, District Judge. I think 
Judge Knowles' opinion in Gardner v. Cook, 
[Case No. 5,226,] in the reasoning and con- 
clusions of which I entirely concur, and the 
cases there cited, are conclusive of the cor- 
rectness of the foregoing decision of the reg- 
ister. I, therefore, hereby approve the same. 



Case "No, 504. 

In re ARCHBNBROWN. 

[11 N. B. R. (1875,) 149; 7 Chi. Leg. News, 99.] 

District Cooirt, E. D. Michigan. 

Bawkruptct — SuFFiciEMcr OF Notice — Idem 
SoNANS— Rights of Creditors— Jurisdiction. 

[1. A notice in bankruptcy addressed to "Lev- 
ley, New York," is insufficient as notice to 
Lawrence J. Levey, residing in New York.] 

[2. Though a creditor has had no notice of, 
and has not proved his debt nor received any 
dividend in, bankruptcy proceedings, he cannot 
proceed by action at law against the bankrupt, 
pendiner an application for his discharge, under 
Act 1867, §§ 33. 34, which provide that a dis- 
charge shall release the bankrupt from ^ all 
claims which "might have been proved against 
his estate in bankruptcy," except such as were 
created by fraud or in a fiduciary character. 
His remedy is to oppose a discharge.] 
[Cited in Lamb v. Brown, Case No. 8,011.] 
[3. The court obtains full jurisdiction of the 
procet-ling by petition, adjudication, and war- 
rant and not by notice to the creditors.] 

[In bankruptcy. Archenbrown was ad- 
judicated a bankrupt on creditor's petition on 
November 6, 1872; and his estate was sub- 
sequently collected and distributed. Law- 
rence J. Levey, a creditor, sued the bankrupt, 
at law, for the collection of a debt; and 
the bankrupt petitioned, tmder section 21, 
to enjoin the prosecution of the suit until 
the determination of the question, then pend- 
ing, of the bankrupt's discharge. An order 
for the creditor to show cause having been 
made and served, he appeared, and for 
cause showed that the bankrupt did not in- 
clude his name in the list of creditors fur- 
nished to the marshal; that he received no 
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notice of tlie bankruptcy proceedings; that 
he was not informed of such proceedings 
till long after; that his debt was not proved 
therein; and that he had received no divi- 
dends. Petition granted.] 

Mr. Dewey, and Chipman & Dewey, for 
petitioner. 
Mr. Burt, and Burt & Clark, for Levey. 

LONGYEAR, District Judge. On an In- 
spection of the list of creditors furnished 
by the bankrupt to the marshal, I find that 
the name of Lawrence J. Levey does not 
appear therein; and there Is no proof on 
file that any notice was sent to or served 
upon him, or that his name and address was 
furnished to the marshal in any manner 
whatever. The attention of the court was 
called, however, to the following appearing 
upon said list, viz.: "Levley, New York, 
400;" and it is daimed, that this was meant 
for Lawrence J. Levey, the respondent, and 
the court Is asked so to construe It It ap- 
pears "by the records that the notices were 
sent by mall, addressed as indicated by the 
list of creditors. It certainly needs no argu- 
ment to show that a notice addressed to 
"Levley, New York," without any other de- 
scription or designation, cannot be presumed 
to have reached Lawrence J. Levey, not- 
withstanding that he resides and did busi- 
ness In New York. The two names are not 
Idem Bonans, and cannot, by any stretch 
of construction, be held to be the same In 
any respect whatsoever. The case Is there- 
fore one in which the name of the creditor 
sought to be restrained from prosecuting 
his suit at law to await the determination 
of this court upon the bankrupt's application 
for a discharge was entirely omitted, and 
who had no notice of and has not proved 
his debt or received any dividends in the 
bankruptcy proceedings. If a discharge, un- 
der the provisions of the act, may be a bar 
under such circumstances In any case, the 
proceedings at law must be stayed (In the 
absence of any objection that the application 
for a discharge has not been made and prose- 
cuted with reasonable diligence), and the 
creditor must come into this court and op- 
pose the granting of the discharge In the 
mode pointed out by the act, if he would 
avoid such bar, otherwise he ought not to 
be delayed in the prosecution of his suit. 

By soction 34 of the act of 18G7 it Is 
provided "that a discharge duly granted 
under this act shall, with the exceptions 
aforesaid, release the bankrupt from all 
debts, claims, liabilities, and demands which 
were or might have been proved against 
his estate In bankruptcy. * * ♦ Always 
provided, that any creditor or creditors of 
said bankrupt whose debt was proved or 
provable against the estate in bankruptcy, 
who shall see fit to contest the validity of 



said discharge on the groxmd that It was 
fraudtfiently obtained, may, at any time 
within two years after the date thereof, ap- 
ply to the court which granted it to set aside 
and annul the same." The "exceptions afore- 
said" are those mentioned in the first clause 
of section 33, viz.: Debts created by fraud 
or embezzlement, by defalcation as a public 
officer, or while acting in any fiduciary char- 
acter. The present case does not come witiiln 
tlie exceptions; and, being a debt which 
"might have been proved" against the bank- 
rupt estate in bankruptcy, It clearly comes 
within the category of "debts, claims, lia- 
bilities, and demands," as to which a dis- 
charge is declared by section 34 to be a re- 
lease. 

But it was contended that the court has 
no jurisdiction of a debt, etc., of a creditor 
whose name was omitted from the schedule, 
and w^ho received no notice of the bank- 
ruptcy proceedings, nor voluntarily submit- 
ted himself to the jurisdiction of the court 
by proving his debt and receiving dividends 
In the bankruptcy proceedings. This posi- 
tion, at first impression, seems very reason- 
able, and there have been some decisions in 
Its support Anon., [Case No. 457;] Barnes 
V. Moore, 2 N. B. R. 573; In re Hall, [Case 
No. 5,922;] Perkins v. Gay, 3 N. B. B. 772. 
But unfortunately, perhaps, for the position 
contended for, jurisdiction is not made by the 
act to depend upon the correctness of the 
schedule of creditors, or that the creditors 
actually received notice of the proceedings. 
Provision is made for a schedule of creditors, 
and also for notice to creditors personally, 
or by mall and by publication; but jurisdic- 
tion, either of the proceedings or to grant a 
dlsdiarge, Is not made to depend upon the 
correctness of the schedule or the actual re- 
ception of such notice by the creditors. The 
court obtains full and complete jurisdic- 
tion for all pm'poses whatsoever by the peti- 
tion, whether voluntary or involuntary, ad- 
judication, and warrant Provision is made, 
however, by section 29, for defeating the 
granting of a discharge, and by. section 34 
for the annulling of the same when once 
granted, on the grounds here alleged, under 
certain restrictions and limitations; and 
creditors like Mr. Levey» who have been 
omitted from the schedule, must avail them- 
selves of the provisions of those sections, 
If they would avoid their debts being barred 
by the granting of a discharge. So long as 
they do not do so the presumption Is that 
thehr debts will be released by a discharge 
if granted, and they must be restrained in 
the prosecution of suits upon such debts until 
the question of the granting of a discharge 
shall have been determined in the banluniptcy 
court Hill. V. Robins, 22 Mich. 475, 478; 
Symonds v. Barnes, [59 Me. 191;] Payne v. 
Able, 4 N. B. R. 220; Corey v. Ripley, [57 
Me. C9.] Prayer of petition granted. 
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Case I^o. 505. 

In re ARCHENBROWN. 

112 N. B. R. (1875.) 17; 7 Chi. Leg. News, 231.] 

District Court. E, D. Michigan. 

Bankruptcy— Discharge— "PicoPEK Books op 

Account " — Evidence. 
[1. A merchant tailor, for several months be- 
fore his bankruptcy, kept no account of his 
business done for cash, and his previous ac- 
counts consisted of a running memorandum of 
worl: done, without showing whether for cash 
or credit, nor whether cash received or cash 
paid out was on account or otherwise. Part of 
his accounts with customers were marked "set- 
tled," without showini: how, aud he discon- 
tinued his account with his creditors; for more 
than a year before his bankruptcy. Held, that 
his discharge must be refused for failing to 
keep "proper books of account."] 
[Cited in Re Antisdel, Case No. 490; Re 
Blumenthal. Id. 1,575; Re Vernia, 5 Fed. 
725: Re Graves, 24 Fed. 554; Re Frey, 9 
Fed, 384.] 

[2. The fact that a bankrupt did not keep 
^'proper books of accoimt," without reference 
to his intent or harmless results to creditors, 
will prevent his discharge.] 

[Cited in Re Graves, 24 Fed. 554.] 

[In baiikruptcy. Petition by William 
Archenbrown for a discharge. Refused. 
For prior opinions, see In re Archenbrown, 
Case No. 503, and In re Archenbrown, Id. 
504.] 

Mr. Burt, for opposing creditiwr. 
Mr. Dewey, for bankrupt. 

LONGYEAR, District Judge. The first 
specification is for omitting the opposing 
creditor's name from the schedule of cred- 
itors, and not for willfully swearing falsely 
to the schedule. In this it is fatally defect- 
ive, but even if It had been properly framed, 
it was clearly not sustained by proofs. For 
both reasons, therefore, it is overruled with- 
out further comment. The second and only 
other specification is for not iteeping proper 
books of account, the bankrupt having been 
a merchant or tradesman. The object of the 
requirement of the act (section 29) that mer- 
chants and tradesmen shall have kept prop- 
er books of account in order to be entitled 
to a discharge in case of bankruptcy, is that 
the debtor himself, or his creditors, might 
at any time ascertain his financial condi- 
tion from an examination of his books; and 
in case of bankruptcy to insm*e the entire 
appropriation of the debtor's property, not 
exempt, to the payment of his debts, and to 
enable the assignee to accomplish that end, 
and to assist him in the administration 
of the estate. The test as to whether the 
books which were kept, when, as in this 
case, some books were kept, were "proper" 
books of account, within the meaning of the 
act. is, whether a competent accoimtant 
could, from the books themselves, ascer- 
tain thfe debtor's financial condition. If that 
can be done, then the form in which they 
were kept is of no importance. In re Ham- 
inond, [Case No. 5,999;] In re Bellis, [Id. 



1,275;] In re Solomon, [Id. 13,167;] In re Gay, 
[Id. 5,279;] In re Schumpert, [Id. 12,491;] In 
re Garrison, [Id. 5,254;] In re Bartenbach, 
[Id. 1,068.] 

Archenbrown was a merchant tailor, and did 
work and sold goods both on credit and for 
cash. So far as the books kept by him of work 
done and goods sold on credit, I do not see 
as there Is any just cause of complaint, al- 
though the accounts were kept in a loose and 
rather Informal manner. For several 
months before his bankruptcy he kept no 
account of his business done for cash, and 
the accoimt he kept previously is very un- 
satisfactory and quite unintelligible. It 
seems to have been a sort of running mem- 
orandum of work done, without any distinc- 
tion as to whether It was for cash or on 
credit, and the item of cash received and 
cash paid out is often without any indi- 
cation as to whether it was on account or 
how otherwise; and his accoxmts with his 
customers where a balance appears against 
them upon his books are very often marked 
"settled," without saying how, whether by 
note, cash, or barter. For a time he seems 
to have kept an account with his creditors — 
those of whom he purchased stock, but even 
this seems to have been discontinued for 
more than a year before his bankruptcy. 
Without going further Into Jelails, it must 
suffice to say that his books do not come 
anywhere near to what would be the lowest 
degree of the list above laid down. I am 
satisfied from the proofs that Archenbrown 
had no intent, in his failm-e to keep proper 
books of account, to defraud his creditors. 
Neither does It appear that any fraud upon 
or loss to creditors has resulted from It; 
but these elements do not enter Into the 
calculation. The fact that he did not keep 
proper books of accounts is made by the 
act a cause for refusing to discharge, with- 
out any reference to the intent or the result. 
I am therefore constrained, however reluc- 
tantly, to refuse his petition for a discharge. 
In addition to the cases already cited, see 
In re Littlefield, [Case No. 8,398;] In re 
White, [Id. 17,532;] In re Newman, [Id. 10,- 
175;] In re Burgess, [Id. 2,153.] Discharge 
refused. 



Case No. 506. 

In re ARCHER. 

[9 Ben. 427 ;» 24 Int. Rev. Rec. 110.] 

District Court. S. D. New York. April, 1878. 

Income Tax. 
1. It la not within the purview of sections 
3172 to 3182 of the Revised Statutes that un- 
paid income-taxes are now to be assessed and 
collected through the machinery provided by 
those sections, or that the examinations which 
are solely a part of such machinery should now 
take place. 

* [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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2. Where a person made sworn returns of 
his income each year from 1866 to 1872, and 
paid income-taxes accordingly, the commission- 
er of internal revenue could not, in 1878, under 
section 3182, make a new or corrected list in 
respect to the income-taxes of such person for 
those years, because the fifteen months named 
in that section had elapsed. 

R. M. Sherman, Asst. Dist. Atty., for the 
United States. 
Dudley Meld, for Mr. Archer. 

BLATCHPORD, Circuit Judge. The order 
to show cause is an order to show cause why 
an attachment should not Issue, as for a con- 
tempt, "as provided by section 3175 of the 
Revised Statutes of the United States." That 
section applies only to persons summoned 
under sections 3173 and 3174. The proceed- 
ings which resulted in the order to show 
cause are, on the face of the papers, bnspd 
specifically on those three sections only. The 
summons was one "to produce all hooks of 
account containing entries of your business 
transactions, and relating to the trade or 
business of yourself, from January 1st, 186G, 
to January 1st, 1872, which you may have 
in your possession, custody or care, and to 
give evidence, according to your knowledge, 
respecting the liability of yom'self as an in- 
come-tax payer, to an excise duty or tax un- 
der the Internal revenue laws of the United 
States." 

The three sections above cited are part 
of a scheme looking solely to the assessment 
and collection of taxes through the ma- 
cliinery of assessment and collection by the 
warrant of the collector. This appears from 
the tenor of the three sections themselves, 
and of section 3172, and of the sections which 
follow section 3175. Whether the case be 
one of neglect to render a retiu*n, or of the 
rendering of a false return, section 3176 
shows that the object of the examina- 
tion of books and the taking of testi- 
mony tmder section 3173 Is to enable the col- 
lector or deputy collector to make a correct 
list or return, and to enable the commis- 
sioner of internal revenue to assess the tax 
on objects liable to tax. I do not think it 
is within the purview of the sections referred 
to, even including section 3182, that unpaid 
income-taxes are now to be assessed and 
collected through the machinery provided by 
those sections, or that the examinations 
which are solely a part of such machinery 
should now take place. Moreover, in the 
present case, Mr. Archer made sworn returns 
of his income each year during the period 
named in the summons, and paid Income- 
taxes accordingly. Therefore, under section 
3182, the commissioner of internal revenue 
could not now make a new or corrected list 
in respect to the income-taxes of Mr. Archer 
for the years named in the summons, because 
the fifteen months named in section 3182 have 
elapsed. 

I do not think there Is anything in sec- 
tion 3163 as to the power of supervisors, 
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in connection with the provision of the act 
of August 15, 1876, (19 Stat 152,) which 
varies the view above taken of the sections 
on which this proceeding is based, or which 
can uphold it. 

The application for the attachment is de- 
nied. 



Case No. 607. 

The ARCHER. 

£9 Ben. 435.] » 

District Court, S. D. New York. April, 1878. 

Caego and Freight— BoNmNQ—SEODRiTY— 
Change of Claim. 

1. A vessel, cargo, and freight being attached 
on a libel on a bottomry bond, the owner of 
the cargo moved for leave to bond in its value 
less the freight on paying the freight into 
court, and the libellant, opposing, moved for 
a sale of the cargo: Sdd, That, as it appeared 
likely that the proceeds of the sale of the ves- 
sel alone wotild be suflBcient to meet the de- 
mand of the libellant, if proved, the sale of the 
cargo would not be ordered; but the cargo must 
be bonded in its full value and not less 
freight. 

2. It is no reason for refusing to a libellant 
any part of the customary security, that he 
seems to have much more than enough se- 
curity. 

3. A claimant of a vessel, filed a claim in 
which he averred that he was a mortgagee 
in possession. The libellant denied his right to 
appear and claim, and on a reference it was 
determined that the claimant was a mortgagee 
in possession. Thereafter he applied for leave 
to withdraw that claim and file a new one 
averring that he was the owner of the vessel. 
The libellant objected. Held, That the motion 
would be granted, no other party having been 
affected by the proceedings or Buffering preju- 
dice. 

[4. Cited in The Two Marys, 10 Fed. 925, to 
the point that a common law lien is enforceable 
under the general power of a court of admi- 
ralty.] 

[In admiralty. For a subsequent hearing 
in this case on motion to take out of regis- 
try the proceeds of sale of the vessel upon 
giving the customai-y bond, see The Archer, 
Case No. 508.] 

Theodore F. Meyer.and R. D. Benedict, for 
libeUant. 

W. W. Goodrich, for claimant of vessel. 

Butler, Stillman & Hubbard, for claimant 
of cargo. 

CHOATE, District Judge. This is a libel 
on a bottomry bond against vessel, cargo, 
and freight. The vessd, cargo, and freight 
having been attached, and claimants hav- 
ing appeared for vessel and freight and also 
for cargp, the claimant of the cargo now 
moves to be allowed, on paying the freight 
into court, to bond the cargo for Its value In 
this port, less the freight The claimant of 
the vessel consents; the libellant objects. 
The ground of the motion is that the ex- 
treme interest of the owner of the cargo 



* [Reported by Robert D. Benedict, Esq., and 
Benj. JJncoln Benedict, Esq., and here reprint- 
ed by permission.] 
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in the cargo, on which the libellant can j 
have obtained security by the bottomry bond, 
is the value of the cargo in this port", less 
the freight; that the master cannot have 
hypothecated what was not at risk; that 
when the bond was given it covered only the 
value of the cargo as it was in the foreign 
port where the bottomry bond was given; 
that the amount of the freight has been 
.idded to that value, and that if the owner of 
the cargo pays the freight and is made 
liable also for the fuU value of the cargo, 
he will have to pay freight twice, while 
all that he has at risk is the cargo, which 
he may, if he will, abandon, without pay- 
ing freight. 

But I am referred to no statute, rule, or 
decision which authorizes the bonding of 
property in the custody of the court for less 
than its actual value, and it seems to me that 
all equities as between the owner of the ear- 
go and the libellant, growing out of the fact 
that the freight is paid into court, and the 
other circumstances referred to, should be 
considered and determined upon the hearing 
of the cause. If the libellant is not entitled 
as against the cargo pr its owner to a larger 
sum than the value of the cargo in this port, 
less the freight which he will have paid, his 
equity in that regard will not be affected or 
impaired by his giving bond for the value 
of the cargo- However plain his apparent 
equity may be, it shoidd not be determined 
on this motion. The libellant claims to bold 
a lien on vess^, cargo, and freight, and he, 
having attached them, may well object to 
any of the property attached being taken 
from the custody of the court without the 
customary security for Its value, and the 
fact that he seems to have much more than 
sufficient security, is no reason for depriv- 
ing him of any part of it. 

A motion is also made on behalf of the 
libellant for the discharge and sale of the 
cargo, which consists of empty petroleum 
barrels. 

Upon the affidavits, it appears that the 
proceeds of the vessel' are likely to be suffi- 
cient to discharge the libellant's claim. The 
cargo wiU not, therefore, be ordered sold 
against the opposition of the claimant of the 
cargo, but If it shall not be bonded nor sold 
with the consent of the claimant, an order 
may be entered for its discharge from the 
vessel within ten days before the time fixed 
for the sale of the vessel 

A motion Is also made by the claimant of 
the vessel to withdraw his claim filed on 
the 22d day of March, 1878, and to substi- 
tute another claim filed by him on the 12th 
of April. In the first he claimed as mort- 
gagee In possession; in the second, as owner. 

When the first claim was put in, his right 
to appear and claim was denied, and upon a 
reference to the clerk and the clerk's report 
it was determined that he was mortgagee 
in possession. 



Notwithstanding what has taken place, I 
think the claimant should be allowed to 
state his claim In the form which he now 
prefers. The question whether he is owner, 
or mortgagee in possession, is rather a ques- 
tion of law than a question of fact The 
claimant does not now, by his new claim, 
seek to deny or controvert any of the facts- 
relied upon by him upon the reference to 
determine his former dalm, and I cannot see 
that any other party has been affected in 
any way by the proceedings so as to suffer 
prejudice from the granting of this motion. 

Motion granted that the claim filed April 
12th, 1878, stand as the claim of said Har- 
rison, claimant of the vessel, upon payment 
of the costs of the reference under his former 
claim. 



Case No, 508. 

The ARCHER. 

[10 Ben, 99.3 * 

DiBtrict Court, S. D. New York. Sept. 1878. 

Pkactioe — BoNDixo Pkoceeds of Vessel. 

1. A libel was filed against a vessel on a 
bottomry bond. The default of all persons was 
entered " except that of a claimant who was 
in possession at the time of the attachment of 
the vessel, clniming under mortgages overdue 
and unpaid. The vessel was sold and the pro- 
ceeds paid into court. Botli parties applied for 
leave to bond the proceeds. The libellants 
claimed that evidence already taken by the 
claimant, if unexplained or uncontradicted, es- 
tablished their right to the amount of their bot- 
tomry bond as against the vessel: Held. That, 
though, in a clear case, when the rights of the 
libellant were admitted, the court might permit 
him to take the money from the registry on giv- 
ing proper securily for its return, such was not 
tills case, the libellants* right being denied in 
the pleadings, and the court would not pre- 
judge it on a partial production of the evi- 
dence. 

2. Motion of the libellants denied and mo- 
tion of the claimant granted. 

[In admiralty. Heard on motion of claim- 
ants to take out of registry the proceeds of 
sale of the vessel upon giving the custom- 
ary bond. For report of hearing on the 
merits, see The Archer, Case No. 507-] 

T. F. Meyer and R. D. Benedict, for libel- 
lants. 

W. W. Goodrich, for claimants. 

CHOATE, District Judge. Upon a libel on 
a bottomry bond, default having been en- 
tered against all persons except the claim- 
ants who, at the time of the attachment of 
the vessel, were in possession, claiming 
under mortgages overdue and unpaid, the 
vessel has been sold and the proceeds paid 
Into the registry. The claimants now move 
for leave to take out of the registry the pro- 
ceeds, upon giving the customary bond. The 
libellants also move to be allowed to taltij 
out the money on giving bonds, on the 

^ [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln* Benedict, Esq., and here reprinted 
by permission.] 
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ground that the testimony already taken In 
the cause by the claimants, if unexplained 
or uncontradicted, establishes the right of 
the libellants to the amount of their bot- 
tomry bond as against the vessel. In a 
clear case, where the right of the libelant 
la virtually admitted, he might be permitted 
to tike the proceeds from the registry, giv- 
ing suitable security for its return; but that 
Is not this case. The right of the libellants 
Is disputed upon the pleadings, and the ques- 
tion can not be prejudged upon a partial 
production of the testimony. Their motion 
must therefore be denied. The claimants 
should be allowed to bond the proceeds^ as 
they would have been entitled to bond the 
vessel, If still in the custody of the marshal. 
Their possession of the property has been 
interrupted by the process of the court to 
enable the libellants to prove tiieir claim 
against It, and the same reasons which 
make it proper that parties from whose pos- 
session the vessel is taken should be al- 
lowed to bond her, make It also proper and 
right that they should on the like terms re- 
ceive the possession of the money Into which 
the vessel has been converted. The system 
of bonding is intended to mitigate the hard- 
ships attendant upon the seizure of the 
property, while at the same time affording 
to parties having claims to assert against 
it a reasonable security for payment of their 
claims. Upon the bonding of the proceeds 
the libellants will have all the secm-ity that 
libellants ordinarily have. 
Motion of claimants granted. 



ARCHER V. Tiie ADRIATIC. 
No3. 89, 90, and 91, 
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Case No. 509. 

ARCHER V. POOR. 

[5 Cra'ich, C. C. 542.] 

GIrcui-: Court, District of Columbia. March 
Term, 1S39. 

Limitation op Actions— Acknowledgment — 
sufficiengv. 

An acknowledgment of a claim is not suf- 
ficient to take a case out of the statute of limi- 
tatioiH. 

[See note at end of case.] 

At law. Assumpsit for use and occupation. 
To take the case out of the statute of limita- 
tions, the plaintiff offered in evidence the 
defendant's letter to the secretary of the 
navy. In which he says, "I could have availed 
myself of the insolvent laws of the District, 
but preferred paying all debts as soon as 
possible, not omitting Mr. Archer's daim." 

THE COURT (THRUSTON, Judge, ab- 
sent) said It was not a sufficient acknowledg- 

» [Reported by Hon. William Oranch, Chief 
Judge.] 

iFED.CAS.— 69 



ment to take the case out of the statute. 
See Wetzell Bussard, 11 Wheat [24 U. S.] 
309, and Bank of U. S. v. Moore, [Moore v. 
Bank of Columbia,] 6 Pet. [31 U. S.] 93. 

Mr. Dermott, for plaintiff. 
Mr. Bradley, for defendant. 

CNOTB. In Clementson v. Williams, 8 Crancb, 
(12 V. S.) 72, Chief Justice Marshall held that 
it is not enough to take the case out of the act 
that the claim should he proved or be acknowl- 
edged to have been originally just, but that the 
acknowledgment must go to the fact that it is 
still due. See Bell v. Morrison. 1 Pet. (20 U. 
S.) 351; Kampshall v. Goodman, Case No. 
7,605. To take a case out of the act, there 
must be an express promise to pay, or circum- 
stances from which an implied promise may 
, fairly be presumed, in addition to me admission 
of a present subsisting debt. Moore v. Bank 
of Columbia, 6 Pet. (31 U. S.) 86. See, contra. 
Cowan V. aiagauran, Case No. 3,292. For other 
cases in which acknowledgments have been held 
sufficient, see Arnold v. Dexter, Case No. 557; 
Penaro v. Flournay, Id. 10,916. Held insuffi- 
cient in Thompson v. Peter, 12 Wheat (25 U. 
S.) 565.] 



ARCHER, (TAYLOR v.) See Case No. 
13,778. 

ARCHER, (UNITED STATES v.) See Case 
No. 14,404. 



•ARCHER, (PLATT v.) See Cases Nos. 11,213 
and 11,214. 



Case No. 609a. 

The ARCTIC. 

[1 Brown, Adm. 347.] » 

District Court E. D. Michigan. Nov., 1871. 

Practice— Security fok Costs in Wages Casks. 

A seaman suing for his wages cannot be 
co'npelled to give security for costs for the 
sole cause tliat the amount claimed is small, 
and the indebtedness is denied in the answer. 

In admiralty. Motion for security for costs. 
The libel in this case was for seaman's 
wages. The answer denied there was any- 
thing due to libellants. The claims, as sot 
up in the libel, were for small amounts, be- 
ing for $5, and $11.46, respectively. The 
motion was founded upon the facts that the 
claims set up are small in amount, and the 
denial of any Indebtedness contained in the- 
answer. 

W. A. Moore, for the motion. 
E. E. Kane, opposed. 

LONGYBAR, District Judge. It Is con- 
ceded that under niles 9 and 10 of this court 
this motion is addressed exclusively to the 
discretion of the court Unless the court 
is prepared to say that In all such case& 
where the amount claimed is small and the 
indebtedness is denied, without any showing 
of improvidence or bad faith in the bring- 
ing of the suit, security for costs shall be 
given, the motion in this case cannot be 
granted. The exemption of seamen from giv- 
ing security for costs in suits for wages, un- 
der the proviso to rule 9, is general. No 

I [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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distinction is made as to the amount claimed, 
and I can find no autliority for the court to 
malie any such distinction without an amend- 
ment or abrogation of the proviso. And to 
say that security sliaU he required in all cases 
where the indebtedness is denied by the an- 
swer, witliout any showing of bad faith, 
would be a practical abrogation of the pro- 
viso in a great majority of cases; because, 
that is usually the very question Involved, 
rind to try which the suit is brought. 

Common seamen are often transient per- 
sons, having no fixed place of residence, and 
generally of no pecuniary responsibility, and 
therefore unable to give security. It is upon 
this presumed inabUity that the exception is 
founded. To require them to give security 
in all cases would be a virtual denial of jus- 
tice, and would place them at the mercy of 
tlieir employers. They must not, however, 
abuse the privilege; and in all cases where 
the presumption of their inability to give 
security is overthrown, or it is satisfactorily 
shown that bad faith has been practiced in 
bringing the suit, or that the suit was un- 
necessarily brought, the court would not 
Iiesitate to exercise the discretion reserved 
by rule 10, and require security to be given. 
See Wlieatley v. Hotclikiss, [Case No. 17,483.] 

Motion denied. 



AKOTIC. Cargo of The, (CRArO v.) See Case 
No. 3,361. 

ARCTIC, The, (GEORGE v.) See Case No. 
5,330. 

AI^^Tla oil (^o., (xation.al ftlter- 

TNG OIL CO. V.) Si'c Case No. 10,042. 

\11C'L^URUS. The, (TIBBITTS v.) See Case 
No. 14,021. 



Case No. 509b. 

ARCULARIUS v. STAPLES. 

[Betts* Scr. BU. nSG.] 

District Court, S. D. New York. March Term, 

1859, 
Ai»M I HAi.TY —Jurisdiction —State Law— Half 

Pilotage — Default Judgment — Vacation — 

Laches. 

[1. Act Aug. 7, 1789, (1 Stat. 53,) enacts 
that "all pilots in the harbors of the United 
States shall continue to be regulated m ac- 
cordance with the existing laws of the state; 
and by a law of the state of New York a 
piliit is entitled to receive one-half legal pilot 
fees from the master of a vessel who refuses 
to employ or receive such pilot on hoard. fleW, 
that the right to half pilotage is not cogni- 
zable by the admiralty side of the district court, 
but is a legal right triable only on the common 
law side.] 

[2 An action for pilotage commenced June 
7. 1857, was by both parties put on the calen- 
dar for hearing, and was noticed l>y lil^el^i."* 
froiD term to term until January xy, looa, 
when a default was taken, and the case re- 
ferred to a commissioner, who made his re- 
port February 19, 1859. On March 1, 18.j9. 
defendant filed his answer, denying the allega- 
tions of the libel, and gave wntten notice of 
a motion to set aside all proceedings as coram 
non judice, and void. Held, that the irregu- 
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larities and laches of defendant, unexplained by 
him, debarred him of the right to set aside 
the libellant's proceedings by such a form o£ 
motion.] 

[In admiralty. Action by Benjamin P. 
Arcularius against Capt Staples for pilot 
fees. Judgment by default for libeUant. De- 
fendant moves to set aside all proceedings 
as coram non judice and void. Motion de- 
nied.] 

This was an action brought by the plaln- 
tifiC, a licensed Hell Gate pilot, against the 
master of a sailing vessel belonging to the 
state of Maine, to recover fees fixed by tht> 
laws of the state of New York. The charge 
was that the pilot offered his services to the 
master to pilot the vessel, then going through 
Hell Gate. The master refused to employ 
or receive him on board. By the laws of the 
state of New York the pilot is entitled to 
receive one-half legal pilot fees from the 
master for such refusal and that such fees 
amount to $5.25. The fiction has been pros- 
ecuted to default and reference to a commis- 
sioner, and a report made by the commis- 
sioner, finding that the sum was due to the 
pilot The master applied to the court to 
set aside all the proceedings as coram non 
judice and void. The pilot opposed the mo- 
tion as in*egular, and on the ground that the 
master has waived, by his acquiescence and 
laches, all claim to relief. 

The fiction was commenced June 7, 1857, 
and was by both parties put upon the cal- 
endar for hearing; and it was noticed by 
the libeUant every term till January 29, 1859, 
when the default was taken, and the case 
was referred to a commissioner who made 
his report Feb. 19, 1859. On the 1st of 
March instant, the defendant filed his an- 
swer denying the allegations of the libel and 
to the jurisdiction of the court, giving writ- 
ten notice of this motion. 



BETTS, District Judge. Tills is a case ot 
admiralty and maritime jurisdiction on gen- 
eral principles of maritime law, as in pilot- 
age, service was performance. The right of 
action is claimed under a statutory provision 
of the legislature of this state. The act of 
congress of August 7, 1789, [1 Stat. 53, § 4,] 
enacts that all pilots in the bays, inlets, 
rivers, harbors and ports of the United 
States, shall continue to be regulated in con- 
formity with the existing laws of the states, 
respectively wherein such pilots may be, or 
with such laws as the states may respectively 
hereafter enact for the purpose untU further 
legislative provision shall be made by con- 
gress. 

If by power of this statute the state" mw 
becomes also a law of the United States in 
respect to the provision giving compensation 
to pilots who are prepared and tender their 
services but are refused by masters of ves- 
sels, and actually render none, it would not 
make the right so conferred one of which 
this court can take cognizance on the ad- 
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miralty side. It would become a legal right 
triable on the common law side of the court 
only, t (The irregularity and laches of the de- 
fendant Tinacconnted for on his part, debar 
him of the right to set aside libellant's pro- 
ceeding by this form of motion; "but the 
court will feel compelled to withhold its fur- 
ther action in suffering the interlocutorj* 
Judgment obtained by the libeUant, for want 
of jurisdiction over the subject matter. 
Order accordingly, but without costs. 



Case No. 510. 

ARDEN V. BROWN. 

[4 Crjinch. C. C. 121.] » 

Circuit Court, District of Columbia. Dec. 
Term, 1830. 

Statute of Frauds — Sale of Lakd at Public 
Auction— Equitable Interest —Parol Agree- 
ment BETWEEN' PuRCHASEHS!. 

1. Sales at public auction are not within the 
statute of frauds. 

i^'o'^^^ statute of enrolment of conveyances, 
1766, c. 14, relates to estates at law only, not 
to the transfer of equitable interests. 

3. A contract to sell land, or an equitable 
interest in land, is not void for want of ac- 
knowledgment and enrolment. 

4. A parol agreement among the purchasers 
at a public sale, is void under the statute of 
frauds. 

In equity. Bill in equity; filed August 14, 
1829, stating tb.at the plaintiff, on the 12th 
of July, 1826, purchased, for a. valuable 
consideration, half of H. Langley's interest 
in the property called the Indian Queen 
Hotel, in Washington, District of Columbia, 
which Interest was one seventh. That Lang- 
ley, by an instrument in writing, signed by 
him, assigned to plaintiff one half of that 
interest, and to the defendant, Jesse Brown, 
the other half. That Langley was a joint 
purchaser with the defendant, Brown, and 
others, of the whole premises, In the name 
of Brown, who received a conveyance of 
the same from the commissioners, who sold 
the same under a decree of this court, in the 
Case of Crawford's Heirs. Tliat the plain- 
tiff had offered repeatedly, to the commis- 
sioners, to comply with the terms of the 
sale, for the moiety of Langley 's interest, 
but that they refused to permit him so to 
do. That Brown has refused to recognize 
b,im aa assignee of Langley, &c. 

Mr. Wallach, for plaintiff. 

Mr. Marbury and Mr. Coxe, for defendant. 

CRANCH, Chief Judge, after stating the 
substance of the bill, answer, and evidence, 
in delivering the opinion of the court, said: 
In bar of the plaintiff's claim, under the 
assignment of Mr. Langley, the defendant 
pleads the statute of frauds, and the statute 
of enrolment of conveyances. Sales at auc- 



' [Reported by Hon. William Cranch, Chief 
Judge.J 



tion are considered out of the statute of 
frauds, because it has been decided that the 
auctioneer, or his clerk, is th.e agent of the 
purchaser, and authorized by him to sign 
his name in the sales-book which contains 
the terms of sale; and that his entry in the 
book is a memorandum in writing, of the 
agreement, signed by a person thereunto 
lawfully authorized by the person to be 
charged therewith agreeably to the 4th sec- 
tion of the statute of 29 Car, n. c. 3. Mr. 
Langley, therefore, on the 12th of July, 1820. 
had a valid interest in the property, which 
he could, in equity, assign. His assignment 
to Mr. Arden was by a written agreement, 
signed by both of them, and therefore not 
within the statute of frauds. 

The statute of enrolment of conveyance, 
17G6, c. 14, relates to estates at law only, 
not to the transfer of equitable interests. 
The words are, "No estate of inheritance, 
or freehold, or any declaration or llmita' 
tion of use, or any estate for above seven 
years, shall pass or take effect, except the 
deed or conveyance by which the same 
! be intended to pass or take effect, shall be 
acknowledged," &c., and enrolled, &c. It 
is believed that it has never been decided, 
that a contract to sell land, or an equitable 
interest in land, is void for want of acknowl- 
edgment and enrolment. Neither the stat- 
ute of frauds nor the statute of enrolment 
is a bar to plaintiff's claim, imder the as- 
signment of Mr. Langley. On the 13th of 
July, 1826, th.e plaintiff had as good a right 
to complete the sale, by a compliance with 
its terms, as Mr. Langlfey had. The time 
for complying with the terms of sale was 
not limited by the advertisement, nor by 
any verbal notice at the time of sale. The 
terms advertised, were: "One fourth of the 
purchase-money in six months, the remain- 
der in equal instalments of one, two, three, 
four, and five years; the interest to be 
paid annually upon the whole amoimt; the 
several payments to be secm-ed in such 
manner as the commissioners may hereafter 
determine and fix upon." A reasonable 
time, therefore, must have been allowed for 
the purchasers to obtain and tender to the 
commissioners the secm-ity for the payment 
of the purchase-money. 

The plaintiff, in his biU, has averred that 
b.e repeatedly offered to comply with the 
terms of sale, for the moiety of Langley's 
interest; but he does not say when he made 
the offer, nor that it was made before the 
commissioners had returned Mr. Brown, as 
the purchaser. Nor does it appear by any 
averment or evidence in this cause, that 
the commissioners had any notice of the 
plaintiff's claim, as assignee of Langley, xm- 
til after they bad made their report to the 
court The defendant, indeed, does not de- 
ny that the offer was made, but he avers, 
that if any agreement was made, by which 
the plaintiff acquired any interest in the 
purchase, he never complied with the term* — 
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thereof, nor made the payments, nor gave 
the securities required by the conditions of 
sale. If the commissioners had no notice 
of the plaintiff's claim, as assignee of Mr. 
Langley, they could have received from him 
no offer to comply with the terms of sale, 
as to that portion of the property; and 
there is no pretence that Mr. Langley had 
ever offered to comply with those terms, as 
to any part of the property. The commis- 
sioners were the sole judges of the security 
to be offered, and of the time within which 
it should be received, as a compliance with 
the terms of sale. It was certainly too 
late to offer it, after the commissioners had 
reported to the court, and returned Mr. 
Brown as the purchaser and he had com- 
plied with the terms of sale. The plaintiff, 
by the assignment from Mr. Langley, ac- 
quired only an inchoate right— a right to 
complete the sale, by giving the requisite 
security in a reasonable time. There is no 
complaint that a reasonable time was not 
given, and no evidence that the security 
was offered within that time. The plain- 
tiff's right, therefore, was never complete, 
and he lost the benefit of his inchoate right 
by not complying with the terms of sale. 
But the plaintiff claims to be considered 
as a joint purchaser of one seventh of the 
property, under a verbal agreement among 
the pm-chasers, on the evening of the day 
after the sale. This, however, being a mere 
verbal agreement, is void under the statute 
of frauds. Upon the whole, therefore, the 
court is of opinion that the plaintiff has not 
made out any claim to the property which 
can be supported either in law or in equity, 
and that his bill must be dismissed with 
costs. The other judges concurred. 



ARDEN, (SMITH v.) See Case No. 13,003. 
ARDEN, (YATES v.) See Case No. 18,126. 



Case No. 511. 

. AUDREY V. KARTHATJS. 

[Taney, 379.]' 

Circuit Court, D. Maryland. April Term, 1S36. 

Seamen— "Fbeight the Mother op Wages"— 
Prize Capture— Condemnation. 

1. A vessel owned by the respondent, a 
citizen of the United States, was captured by 
a British cruiser, during the last war with 
Great Britain, near San Andres, in Spain, 
within a mile of the shore, and within the du- 
risdiction of Spain, with which nation the 
United States were then at peace: the owner 
put in a claim, under the Florida treaty, on 
the ground that Spain had not discharged her 
neutral obligations in this matter, and was 
bound, therefore, to make reparation for the 
injury sustained by him: he was allowed, on 
account of such claim, for the vessel and cargo, 
and for the outward freight, but the amount 
awarded and received fell far short of the 

* [Reported by James Mason Campbell, Esq., 
and heri reprinted by permission.] 



amount found to be due: the lihellant was 
mate of the vessel, at the time of the capture, 
and was detained as a prisoner of .war, until 
exchanged, when lie returned to the United 
States, after the lapse of more than a year 
from tho time he hud left, having iMirned no 
wages after he left tlie vessel. On a libel filed 
by him against the owner of the vessel, to re- 
cover his wages up to the time of his return 
to the United States: Held, That whero 
freight is earned, or damages recovered in lieu 
of it, the seamen are entitled to wages. 
[See Adams v. The Sophia, Case No. (>5.] 

2. That the only exception to this rule is, the 
case of recovery against the underwriters. 

[See The Saratoga, Case No. 12,355, and 
The Two Catherines. Id. 14,288.] 

3. That capture by a public enemy forms 
no such exception. 

4. That wages were recoverable in this case 
only to the day of condemnation, and that no 
deduction should be made from them, on ac- 
count of the insufficiency of the sum received 
by the owner to cover his whole loss. 

In admiralty. Circuit court, April term, 
1836. Appeal from the district court, in ad- 
miralty. 

This was an appeal from the decree of 
the district court, upon a libel filed by Ar- 
drey for wages, against Karthaus, the re- 
spondent. Ardrey shipped as a mate on 
board the schooner Baltimore, owned by 
Karthaus, who loaded her on his own ac- 
count, and she sailed from Baltimore for 
Bordeaux, during the last war with Great 
Britain; being driven out of her course by 
the pursuit of enemies, she was finally cap- 
tured by a British cruiser, on the voyage 
from San Andres, in Spain, within a mile 
of the shore, and within the jurisdiction of 
Spain, with which nation the United States 
were then at peace. She was carried into 
San Andres, and detained there a few days, 
and then carried to an English port, where 
she was condemned as prize, and the lihel- 
lant, who had remained on board until her 
arrival in England, was detained as prison- 
er of war; after some considerable deten- 
tion, he was exchanged and returned to the 
United States at least twelve months after he 
sailed, but as soon as he could, after his re- 
lease by the enemy, and having earned no 
wages after he left this vessel. Karthaus 
put in a claim imder the Florida treaty, upon 
the ground, that Spain had not discharged 
her neutral obligations to the United States 
in this matter, and was therefore bound to 
make reparation for the injury sustained, 
and that this was among the wrongs provid- 
ed for by that treaty. The commissioners 
decided in favor of the claim for vessel and 
cargo, and also Including freight on the out- 
ward voyage, and the respondent received 
the amount awarded, but which, like all oth- 
er awards under that treaty, fell far short 
of the amoimt found to be due, because the 
fund provided by the treaty fell short of the 
valid claims against Spain. The libellant 
claimed wages tmtll his return to the United 
States; many objections were raised, and the 
points fuUy argued on both sides; the libel 
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was dismissed in tlie district court, wliere tlie 
decree was pro forma, and the case brought 
to the circuit court by appeal from this de- 
cree. The points discussed in the argument 
will be seen from the opinion delivered by 
rhe court 

J. Glenn, for appellant. 
C. F. Mayer, for appeUee. 

TANEY, Circuit Justice. The main point 
In this case appears to be a new one, and 
we are not aware of any case in which it has 
been directly decided; we must form oiu' 
judgment, thereforo, upon those principles 
which have been settled in analogous cases. 
The general rule is, that freight is the moth- 
er of wages, and where freight Is earned, 
or damages recovered In lieu of It, the seamen 
are entitled to wages. It has frequently 
happened that, after the capture of a neu- 
tral vessel, and condemnation and sale, the 
sentence has been reversed in the appellate 
court, and restoration ordered, and in such 
cases, where the owner recovers freight, the 
.seamen are, undoubtedly, entitled to wages. 
The only exception to the rule is, the case 
of recovery against the underwriters. But 
that exception stands entirely on principles 
of policy; for as a seaman Is not permitted to 
insure his own wages (and such a contract 
of insurance would be void in law), he can- 
not, for the same reason, protect his wages 
under the insurance of the ojvner; for that 
would allow him to accomplish Indirectly 
what he Is not permitted to accomplish di- 
rectly. 

We are not aware of any other exception 
to the rule above mentioned. The case of 
collision at sea has been referred to. Without 
meaning to impeach the decision In the case 
cited from the Massachusetts Reports,' it 
may be proper to say, that no other case 
has been adduced upon the same subject, 
nor does the point appear to have been very 
deliberately examined in that ease. It can, 
therefore, hardly be regarded as a settled 
rule of law, and if It could be so regarded, 
there are reasons sufficient to distinguish It 
from damages paid for freight under a de- 
cree of restitution, or by public treaty, or 
any other analogous proceeding. For as the 
damages given by a jury In a case of colli- i 
sion. woiild be a gross sum, it would com- j 
monly be difficult, and often impossible, to 
ascertain whether freight was allowed or 
not, for the voyage; or If allowed at all, 
to what amount, and upon what principles. ' 
The verdict of the jury being for a gross 
amount of damages, and there being no writ- 
ten and authentic document showing the 
items which produced this gross amount, 
It would be difficult in many cases, by the 
oral testimony of the jurors, to come to any 
certain conclusion; for some of the jurors 
might have arrived at the conclusion as to 
the proper amount of the result, by allowing 

'[See Frothingham v. Prince, 3 Mass. 5G3.] 



freight, some without allowing it, and often 
the amotmt would be a compromise of con- 
flicting opinions, without reference to any 
particular item, or any settled principle 
agreed on by the whole jury. The case of 
collision is not, therefore, an exception to 
the rule, but stands on principles peculiar 
to itself. 

The court consider the general rule to be 
as above stated; that wherever freight Is 
earned, or damages recovered In lieu of 
freight, the seamen are entitled to wages, 
and that the only exception to It is, the case 
of recovery against the underwriters, which 
rests upon principles of policy, as above 
mentioned. It is now contended, that cap- 
ture by a public enemy ought also to be 
made another exception to the rule; the 
coiu-t do not see any principle of justice 
upon which this exception can be intro- 
duced; and they certainly would not be 
disposed, in the absence of any precedent, 
to sanction such an exception upon mere 
technical principles. If, in this case, after 
the capture, there was no spes recuperandi, 
and the case on that account distinguisha- 
ble from the capture of a neutral. It would 
not affect the application of the rule; for. 
If without hope, and even against hope, the 
owner afterwards recovered damages in lieu 
of freight, the claim to wages is within both 
the letter and the spirit of the rule before 
stated. The wages of the seamen depend 
upon a fact— was freight earned? or were 
damages recovered by the owner in lieu of 
freight? If either of these facts Is shown. 
It is sufficient; It does not matter whether 
the owner had or had not a right to hope 
for such an Issue, upon strict legal princi- 
ples. It is well settled that In case of cap- 
ture by an enemy. If the vessel Is recaptured 
and freight earned, the seamen are entitled 
to their wages for the voyage. It would be 
difficult, indeed, to find a reason why they 
should not be entitled to wages In such a 
case, and equally difficult to assign a reason 
why they should not be also entitled, where 
the vessel, or the value of it, was restored 
to the owner, from any cause whatever, and 
damages paid to him in lieu of his freight. 

But In this case there was a well-grounded 
spes recuperandi; for iiKhough, as between 
the American owner and the British captor, 
the American owner had no right to com- 
plain, nor any defence to make against con- 
demnation in tlie prize courts of England; 
yet, as the capture wa,s made within the ter- 
ritorial limits of Spain, and Spain was neu- 
tral, the American had a right to demand 
protection from the Spanish government; 
Spain was bound to iutoj-pose, and If she 
did not, she failed in lier neutral obligations, 
and the American had a right to demand 
compensation from her. A neutral power 
is not at liberty to decide, according to her 
own convenience, whether she will perform 
her neutral obligations or not; she is hound 
to perform them, and If slie fails to do so, 
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she lK?co)iies Uorsflf responsible for the in- 
jury wliich she ou«ht to hftve provtMih'd. In 
this caso, the Spanish nnthoritios ou^'ht to 
have restored the vessel to the owner Avhen 
slie was hrousht into San Aiulres; havtuf? 
failotl to Uo so, tht" ;;overnineut was toouutl, 
throufxh its niinister, to have inrerposeil be- 
fore condemnation in Enffland, and to have 
demanded her restoi-ation; and if this de- 
mand had been made, the vessel could not 
have been lawfully condemned in Kuffland, 
but must have been restored. The Amt'rican 
had a right to suppose that Spain would per- 
form her neutral duties, and that En;;land, 
upon her application, would restore the ves- 
sel. There was, therefore, a well-gi'ounded 
spes recuperandi, if such a state of things 
could be deemed nece.^sary to entitle the sea- 
men to wages. The result has proved that 
there was fonndation for a hope of recovery, 
for Spain has acknowledged the obligation, 
and paid the damages— or what amounts to 
the same thing, the commissioners have so de- 
cided, and the owner has recovered dam- 
ages for the loss of his vessel, and for 
freight; and the recovery is against Spain, 
and founded upon the failure of Spain to 
perform her neutral duty. 

The seamen being entitled to wage.s. the 
next question is, for what time? The libel- 
lant remained in the vessel nntil she was 
condenuied, and the freight allowed is for 
the outward voyage. In the case of a neu- 
tral, wrongfully captured by a belligerent, 
and which the nation or its courts after- 
wards restt)res or pays for, and where freight 
for the outward voyage has been allowed, 
the .st'anien are entitled to wages up to the 
time of condemnation. The reason given is, 
that as the seaman has a right to suppose 
that the capturing nation and its tribunal^ 
will do their duty, he has a well-grounded 
hope that the vessel will be restored and 
allowed to proceed on her voyage, and that 
his services will, therefore, be needed. The 
same foundation for hope existed in this 
ease; the owner had a right to expect that 
Spain, would demand the release of the 
vessel, and that she would be accordingly 
restored; and aUowed to proceed on her 
voyage; and that hope was not lost nntil 
the condenmation in the prize courts of 
England. This case, therefore, is entirely 
analogous to the capture of a neutral on 
her outward voyage, and when after con- 
demnation and sale, the owner receives com- 
pensation in damages. The libellant is, 
therefore, entitled to wages up to the day 
of condemnation, but no longer. 

The remaining question is, whether an 
account is to be taken, and the wages to be 
reduced pro rata, on account of the ex- 
penses to which the owners have been sub- 
jected in prosecuting this claim, and on ac- 
count also of the reduction to which they 



were compelled to submit, by reason of the 
deficiencv of the fund out of which they 
were to be paid. The case of Sheppard v. 
Taylor, 5 Pet. [30 U. S.l 075, appeal's to be 
conclusive on this point. According to the 
principles adjudicated in that case, the 
freight and the ship itself, to its last plank, 
are liable to wages. The claim of the sea- 
men is a preferred one, to be paid without 
any deduction for the losses or expenses of 
the owners; and damages in lieu of freight, 
or in lieu of the ship, stand on the same 
footing, according to this decision, with the 
freight or ship itself, and the wages are 
not liable to be charged for any share of the 
expenses which the owner incurred in prose- 
cuting his claim for reparation— nor are 
they liable to abatement on account of the 
reduction of his compensation, occasioned 
by the insutftciency of the fund out of which 
he is compelled to accept payment. It is. 
admitted, that the amount recovered for the 
ship and freight gi-eatly exceeds the amount 
due for wages, upon the principles herein- 
before stated; and the libellant is, therefore, 
entitled to the full amount of his wages, up 
to the day of condemnation, deducting only 
the amount heretofore received by him. 
The decree of the district court is, therefore, 
revered, and a decree made in favor of the 
libellant for the sum of $184.4'J and costs. 



Dec. 



Case No. 612. 

AUDREY V. WADSWORTH. 

[1 Cranch, C. C. 100.]^ 

Circuit Court, District of Columbia. 
Term. 1802. 

Insolvency— Effect of Discuauce— Pendiso 
Action. 

A plaintiff who has been diseharned under the 
insolvent act of Maryland, of 1774, smi-e the 
commencement of the action, is still competent 
to maintain it. 

[See note at end of case.] 

At law. Assumpsit. Non assumpsit and 
issue. The defendant ofPered evidence that 
the plaintiff had been released under the in- 
solvent act of 1774, c. 28, since the bring- 
ing of this suit, and contended that the plain- 
tiff's right of action was transferred to the 
marshal, and so the plaintiff has no subsist- 
ing cause of action. 

THE COTRT was of ojiiuion that the plain- 
tiff can still support the action. C11AKCH» 
Chief Judge, doubting. 

[NOTE. Act Sia. 1774, c. 28 provided for 
the discharge of an insolvent debtor froin im- 
prisonment in certain cases, upon his hlinc a 
schedulo of his assets, and turning the saine 
over to the sheriff for the benefit of his credit- 
ors. Repealed by Act 181 1, c. 18.i.J 



'[Reported bv Hon. William Cranch, Chief 
Judge.J 
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Case "No. 513. 

The A. R. DUNIrAP. 

[1 Lowell, 350.]^ 

District Court, D. Massachusetts. July, 1869. 

Mauitime Liexs— Supplies— Stevedore's Lien — 
OuDER OF Payment— Attachmei?t. 

1. If it be necessary for libellants to show that 
the owners of a vessel were not in good credit 
at the time the supplies were furnished, evi- 
dence that the vessel was attached for a com- 
mon-law debt of the owners in a foreign port, 
and that they did not dissolve the attachment, 
and that the master, who was a part-owner, 
was obliged to mortgage his share of the vessel 
to procure her release, is sufficient proof of a 
want of credit. 

[Cited in The Tangier, Case No. 13,744; The 
Clotildn, Id. 2,903; Xippert v. The Wil- 
liams, 39 Fed. 820.] 

2. If a vessel is attached in a foreign port in 
a suit at common law against the owners, 
money advanced to pay this debt does not con- 
stitute a lien on the vessel, although the owners 
had no funds, and the master could obtain the 
release of the vessel in no other way. 

[Cited in The Clotilda, Case No. 2,903; Nip- 
pert V. The J. B. Williams, 42 Fed. 542.] 

3. The taking of a mortgage by persons fur- 
nishing supplies as collateral security does not 
prevent their enforcing the lien given by the 
maritime law. 

[Cited in Nippert v. The Williams, 39 Fed. 
828.] 

4. Money advanced to pay a debt which is a 
lien on the vessel, constitutes a lien. 

5. A stevedore has no lien on a vessel. 
[Cited in The Tangier, Case No. 13,744; The 

Benjamin English, Id. 1,300; The E. A. 
Barnard, 2 Fed. 715; The Gilbert Knapp, 
37 Fed. 211. Disapproved in The George 
T. Kemp, Case No. 5,341; Roberts v. The 
Windermere, 2 Fed. 726; The Canada, 7 
Fed. 119, 121.] 

6. The decision in the case of The Antarctic, 
[Case No. 479,] as to appropriation of payments, 
does not apply to a running account, and require 
the creditor to satisfy all the items for which 
he has no lien. In such a case the law will 
appropriate the payments to the items in the 
order of their dates. 

[Cited in The Illinois, Case No. 7,005.] 

7. The case of Pratt v. Reed, 19 How. [60 
tJ. S.] 359, discussed. 

[Cited in Nippert v. The WUliams, 39 Fed. 
828.] 

In admiralty. Supplies furnished a Nova 
Scotian vessel in New York.— Tlie vessel was 
attached in New York in a suit in a com- 
mon-law court for a debt of two of the own- 
ers. The master, who was owner of one- 
third of the vessel, after writing to his own- 
ers and finding that they could do nothing 
to release the vessel, borrowed a sum of 
money from the libellants to pay this com- 
mon-law debt, and gave a mortgage upon 
his share of the vessel to secure this sum, 
and also to secure them for supplies which 
they were to furnish the vessel to enable her 
to go to sea. These supplies were furnished, 
and supplies were also furnished at subse- 
quent times on different voyages. The master 

* [Rep or ted by John Lathrop, Esq., and here 
reprinted by permission.] 



from time to time paid the earnings of the ves- 
sel to the libellants who gave him credit on ac- 
count. The vessel was afterwards proceeded 
against in rem in Boston, and mortgagees of 
the shares of the vessel not owned by the 
master appeared as claimants. The vessel 
not being released on bail, and no security 
for her value being given, she was sold by 
order of com-t under the eleventh admiralty 
rule and her proceeds paid iuto court 

John Lathrop, for libelants. 

1. The libellants are not bound as a part 
of their case in chief to prove that the own- 
ers of tlie vessel had no credit in New York, 
and that the supiilies could not have been 
obtained upon tlieir personal credit. The 
interpretation put upou the case of Pratt v. 
Reed, 19 How. [60 U. S.] 359, by Judge 
Sprague in The Sarah Starr, [Case No. 12,- 
354,] and since followed by this court, is 
erroneous, and the court is respectfully asked 
to reconsider it In Pratt v. Reed, [supra,] 
there was no evidence that the coal had been 
supplied on the credit of the vessel, and the 
libel was properly dismissed. The term 
"necessity for a credit," which is used by 
the court in that case, has been interpreted 
to mean that the libellant must, in the first 
instance, show that there was such a neces- 
sity, and that the owner had no credit By 
the law, as it was understood before Pratt 
V. Reed, [supra,] a necessity for a credit was 
presumed. The libellant started with this 
presumption. The claimant of the vessel 
might rebut it by showing that the master 
had funds which he ought to use and that 
tlie lender knew it, or that tne master was 
guilty of fraud and the lender connived at 
it It is true that the court in Pratt v. Reed, 
[supra,] said: "But the more serious difli- 
culty in the case on the part of the libel- 
lant is the entire absence of any proof to 
show that there was also a necessity, at the 
time of procuring the supplies, for a credit 
upon the vessel." This may refer to the 11- 
bdlant's evidence in chief, or to his evidence 
in reply. If to the former, the case has 
changed a well-established rule of law. If 
to the latter, no change has been made. That 
this form of expression does not necessarily 
denote that the evidence in chief was meant, 
is conclusively shown by the language of the 
court in a case decided at the same term: 
Thomas v. Osborn, 19 How. [00 U. S.] 22, 31. 
In that case the rule is thus stated by Mr. 
Justice Curtis: "To constitute a case of ap- 
parent necessity, not only must the - -jairs 
and supplies be needful, but It must be appar- 
ently necessary for the master to have a cred- 
it to procure them." If the learned judge had 
stopped here, it might well be argued that 
the libellant must show the necessity for a 
credit in the first instance, but he continues: 
"If the master has funds of his own which 
he ought to apply to purchase the supplies 
which he is bound by the contract of hiring 
to furnish himself, and if he has funds of the 
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owners, which he ought to apply to pay for 
the repairs, then no case of actual necessity 
to have a credit exists. And if the lender 
knows these facts, or has the means, by the 
use of due diligence, to ascertain them, then 
no case of apparent necessity exists to have 
a credit, and the act of the master in procur- 
"njr .1 credit does not bind the interest of 
the general owners In the vessel." This is 
but a statement of the rule laid down in the 
case of The Aurora, 1 Wheat. [14 U. S.] 96, 
103, where Mr. Justice Story said: "No pre- 
sumption should arise that such repairs and 
supplies could be procured upon any reason- 
able terms, with the credit of the owner, in- 
dependent of such hypotliecation. If, there- 
fore, the master have sufficient funds of the 
owner within his control, or can procure them 
upon the general credit of the owner, he is 
not at liberty to subject the ship to the ex- 
pensive and disadvantageous lien of an 
hypothecatory instrument." Here is a clear 
recognition of the rule that there is no pre- 
sumption that supplies or repairs can be pro- 
cured on the credit of the owner, and that this 
must be shown as a matter of defense. From 
all these cases it is submitted that the term 
"necessity for a credit" means merely that 
if the master has funds and the lender or 
person furnishing supplies knows it, this may 
be shown in defence. See The "Virgin, 8 Pet. 
[33 U. S.] 554; The Neversink, [Case No. 10,- 
133;] The James Guy, [Id. 7,196;] same case 
before Judge Benedict, [Id. 7,195;] The Bel- 
fast, 7 Wall. [74 U. S.] 624. See, also. The 
Grapeshot, 9 Wall. [70 U. S.] 129. 

2. That the owners of the vessel had no 
credit is fully proved. 

3. The money advanced to pay the debt of 
the owners of the vessel and to release her 
from arrest constitutes a lien. If the money 
had not been advanced the vessel must have 
been sold In New York. See The St. Jago 
de Cuba, 9 Wheat. [22 U. S.] 409. The mas- 
ter might have given a bottomry bond to re- 
lease the vessel from arrest: The Vibilia, 1 
W. Rob. Adm. 1; Smith v. Gould, 4 Moore, 
P. C. 21; The Bdmond, Lush. 211. 220. 

4. The lien was not waived by the taking 
of collateral security: The Kimball, 3 Wall. 
t70 U. S.] 37; Carter v. The Byzantium, [Case 
No. 2,473;] The St. Lawrence, 1 Black, [66 
V. S.] 532; The Nestor, [Case No. 10,126;] 
The St. Mary, [Id. 12,242;] The West Fries- 
land, Swab. 454; The James Guy, [Case No. 
7,195.] 

5. Money advanced tw pay for supplies 
constitutes a lien: Thomas v. Osborn, 19 
How. [60 tl. S.] 28. 

6. Stevedore's bills constitute a lien: The 
Medora, [Case No. 9,391;] The Circassian, 
lid. 2,722.] In the latter case such a claim 
would have been allowed had it not been for 
two cases whicli were considered as prece- 
dents the other way, viz.: The Amstell, 
[Id. 339;] The Joseph Cunard, [Id. 7,535.] 
The Amstell was decided on two grounds, 
1st. That the labor was performed partly on 



land and partly on board t^se vessel; 2d. 
That credit was not given to the vessel. The 
first ground is Incorrect in law: Wortmaii 
V. Griffith, [Id. 18,057.] The second does not 
apply here, because in our case credit was 
given to the vessel. In The Joseph Cunard, 
[supra,] the vessel was chartered and the 
libellants sought to recover the amount of a 
bill of exchange drawn by the master in 
favor of the charterers' agent for disburse- 
ments made by the agent at Mobile. Tiie 
owners of the vessel had an agent at Mobile 
whose duty it was to attend to all charges 
against the ship, and the master was special- 
ly instructed not to draw bills on the owners 
for disbursements, and this was known to the 
charterers and their agent The case was 
properly decided on these grounds, and the 
remarks of the judge are merely dicta. 

J. C. Dodge, (T. K. Lothrop, with him,) for 
the mortgagees. 

There never was a lien upon the vessel for 
any part of the libellants' claim. 

In order to create a maritime lien upon a 
vessel for supplies, there must exist,— 

1. A necessity for the supplies themselves; 
such a necessity as arises only under very 
special circumstances, and in an unforeseen 
and unexpected emergency. 

2. A necessity for the credit upon the ves- 
sel. It must appear affirmatively that the 
supplies could not be had upon the credit of 
the owner. 

The necessity for the supplies and for the 
credit must be such necessity as would justi- 
fy the master in taking up money on a bot- 
tomry of the vessel: Pratt v. Reed, 19 How. 
[60 U. S.] 359. I am well aware that the 
principles above stated are at variance with 
.those upon which courts of admiralty have 
usually proceeded, but they are all of them 
established by the supreme court of admiral- 
ty in the case cited above, and some of them 
in Thomas v. Osborn, Id. 22, and must 
therefore now be regarded as settled. 

A bottomry bond made by the master Is 
invalid if it were possible for him before 
making it to communicate In a reasonable 
time with his owner: La Ysabel, 1 Dod. 
273; Wallace v. Fielden, 7 Moore, P. C. 398. 
So if the master have funds of the owner 
in possession or within reach, or can borrow 
on the personal credit of the owner: 1 
Pars. Shipp. & Adm. 143, 144, and cases 
cited; The Golden Rose, [Case No. 1,658.] 
So if the bond were given by the master to 
relieve the vessel from arrest under legal 
process founded upon a claim that did not 
itself constitute a lien upon her: The Au- 
rora, 1 Wheat. [14 U. S.] 96; The Osmanli, 
3 W. Rob. Adm, 198; The Augusta, 1 Dod. 
283, 288; The Yuba, [Case No. 18,193;] The 
North Star, Lush. 45; The Edmond, Id. 57, 
66. 

We have seen that the foregoing rules of 
law. well settled in regard to bottomry bonds, 
are equally applicable to an implied lieu: 
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Pratt Y. Reed, ubi supra. Now, looking at 
the case before the court In the light of these 
principles, we find,— 1. There existed no spe- 
cial circumstances or unforeseen emergency- 
The vessel was not wrecked nor in distress. 
The case stands simply upon the ground that 
she was in a foreign port and needed ordi- 
nary supplies. 2. The master might have 
communicated with his owner and had a re- 
ply by mail in a week, by telegraph in an 
liour. 3. It is not shown, or attempted to be 
shown, that the owner had not credit In 
New York when the supplies were furnished. 
On the contrary, it may be Inferred that he 
had, from the fact that the amount annexed 
to the libel shows a large remittance from 
the libellant to the owner. Again, no im- 
plied lien would arise unless It was so intend- 
ed by the parties, or at least, unless the libel- 
lants, when they furnished the supplies, in- 
tended to rely upon a lien. The fact that 
they took a mortgage on the property shows 
that they had no such intent or understand- 
ing. The mortgage conveyed the property 
to them, and a man cannot be presumed to 
intend a lien upon his owm property. Or if 
he once had a lien, the taking the mortgage 
was a waiver of the lien. The express liexi 
created by the mortgage Is inconsistent with 
the implied lien now claimed: The Ann C. 
Pratt, [Case No. 409;] The Nestor, [Id. 10,- 
126;] The Chusan, [Id. 2,717;] Bamsay v. 
Allegre, 12 Wheat. [25 U. S.] 611; Pish v. 
Howland, 1 Paige, 20; Little v. Brown, 2 
Leigh, 353. If for any of the items of the 
llbeUants* bill there ever was a lien upon the 
vessel, the payments made on account, and 
not specifically applied by the debtor or 
creditor at the time of payment, must be re- 
garded as applied by the law to such items: 
The Antarctic, [Case No. 479.] 

There are several items In the accoimt 
annexed to the libel for stevedore's bills. 
It Is settled that a stevedore has no lien upon 
the vessel for his services. It follows, of 
course, that the libellant could acquire no 
lien by paying for such services. The stream 
cannot rise higher than the fountain. 

LOWELL, District Judge. This brig was 
owned In Nova Scotia, and the llbellants, 
who reside in New York, present a bill for 
the disbursements, as they are called, of the 
brig, furnished by them at New York upon 
the request of the master, and for a certain 
other sum of money lent to him, as Is pres- 
ently more fully set forth. 

The first part of the case has brought in- 
to discussion, as usual, the decision of Pratt 
V. Reed, 19 How. [60 U. S.] 359. That case 
has been understood to decide that a mate- 
rial-man, in order to maintain his lien, must 
bring himself within the rule applied to a 
lender on bottomry, and show not only that 
the supplies were necessary for the ship, 
or appeared to be so, but that the master 
had not, or appeared not to have, funds of 
the owner In hand to pay for them, and al- 



so that the owner had no personal credit on 
which they could be procured at the place 
where they were furnished: The Sarah 
Starr, [Case No. 12,354;] The Sea Lark, [Id. 
12,579;] The James Guy, [Id. 7,195;] The 
Neversink, [Id. 10,132, Id. 10,133.] Accord- 
ingly, the main issue in all these cases of 
late years has been whether the owner had 
such credit, and judges have been some- 
what astute In ascertaining in each partic- 
ular case that he h*ad not. My own opin- 
ion has been guided by those above cited, 
and I have followed the course of inquiry 
pointed out in them. A more careful scru- 
tiny of the leading case has brought me to 
doubt whether it professes to lay down any 
such principle. 

It must be remembered that material-men 
have often nothing to do with credit at aU, 
any more than other mechanics. H a ship- 
wright puts a new spar into a foreign ship, 
he expects payment when his work is done. 
He cannot exact it beforehand, because his 
labor is furnished from day to day, and the 
amount is neither liquidated nor due until 
the last day's work is done. If the master 
then neglects or refuses to pay him, he 
brings his libel. It is mere mockery to tell 
him that the owner Is a man of good credit. 
That is only one more reason why his bill 
should be paid. The mechanic cannot trans- 
mute the owner's credit into money, and the 
master will not It is for this reason that 
he brings his suit, and it is altogether a nov- 
el answer to a suit that the person liable to 
pay is able but unwilling to do so. Such 
an answer as that, of course, merely amounts 
to teUing the creditor to seek redress at the 
home of the debtor, which Is what he never 
contracted to do. It was to save him from 
this necessity, which In most cases would be 
a total denial of justice, that the lien of 
material-men was established throughout the 
mercantile world; and it Is for this reason, 
probably, that in England and America it 
is confined to foreign vessels. The contracts 
of material-men are not really maritime, at 
least ihany of them are not; they are, in 
their reason and origin, much more like 
those of an unpaid vendor than like an or- 
dinary maritime lien. In England the lien 
has always existed, though for nearly two 
centuries It was in a state of suspended ani- 
mation, because the superior courts would 
not enforce it, nor permit the admiralty 
courts to do so. The statute 3 & 4 Viet. c. 
65, § 6, gave the court of admiralty jurisdic- 
tion of suits for necessaries furnished to for- 
eign vessels in English ports, and thereupon 
the liens became operative, although there 
is not a word in the statute about liens; 
and the court has ever since enforced these 
well-known maritime liens, and eveiy deci- 
sion of that court which upholds such a 
lien is necessarily a decision upon the gener- 
al maritime law of lions, as well as upon the 
statute. Now, in the numerous and impor- 
tant cases which have been reported in that 
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court on this subject since that statute was 
passed, no one has appeared bold enough to 
argue that the credit of the owner has any 
thing to do with the matter; and it is safe 
to say that no one ever will take that point, 
because one main purpose of the act was 
to save material-men the inconvenience of 
being obliged to resort to the foreign own- 
er to recover a just debt payable at their own 
home and not at his. Laws are made for 
the enforcement of contracts according to 
their terms against persons in good or bad 
credit. If the mechanic, in the case sup- 
posed, had made inquiry and found that the 
otvner was in good credit, what then? Is 
he therefore not to put in the spar until he 
is paid a sum as yet uncertain, contrary to 
all sense and usage? This example merely 
illustrates the reason and principle out of 
which the lien of material-men has grown. 
The same law applies to the ship-chandler 
who has agreed with the master for cash on 
delivery, but whom the master has cheated 
of his cash after receiving his goods. That 
the owner has credit, or even that the mas- 
ter has funds, only mafees his position the 
stronger. He asks for his fair dividend of 
the funds according to his contract. Nor is 
it any answer to him that by the law of 
some states and countries he may attach the 
ship in a common-law action, and hold it aS 
security for his debt. The jurisdiction of 
the common-law courts is not exclusive. It 
is no defence to a libel that the libellant has 
a remedy at common law. And if it were, 
this remedy is often delusive; for the at- 
tachment in most of the cases which Have 
come under my notice would amount to 
nothing, because the class of vessels that 
come here from the British provinces are 
almost always mortgaged for more than they 
are worth in this market, and the mortgage 
takes precedence of the attachment. The 
remedy Is not adequate; besides, it exists 
equally whether the owner's credit is go*6d 
or bad. It is a mode of enforcing payment 
of comparatively recent origin, of limited use, 
and by no means calculated to supersede the 
old admiralty remedy. I cannot suppose, 
therefore, that the decision of Pratt v. Reed, 
[19 How. (60 U. S.) 359] was intended to 
apply to material-men who have given no 
credit at all. 

If the material-man has given credit, he 
must show that the master had not, or ap- 
peared not to have, funds of the owner in 
hand wherewith to pay for them; because 
it is an elementary principle of the law of 
agency that the agent cannot pledge his prin- 
cipal's credit when he has, with the knowl- 
edge of the creditor, funds of the principal 
to apply to the immediate payment of the 
debt. Not that the law of lien depends al- 
ways upon that of agency, but in this in- 
stance it does. But when this is shown, 
when it appears that the supplies were nec- 
essary and that a credit was necessaiT, 
the common law pledges the credit of the 



owner, and the maritime law that of the 
vessel; just as it does to a seaman or a ship- 
per of goods, neither more nor less. Of 
course, it is a valid defence to an asserted 
lien to aver and prove that the personal 
credit of the owner, and that only, was 
pledged; just as it would be to a suit by 
a shipper of goods, and might be even to a 
seaman's libel under some very peculiar cir- 
cumstances. But it is no defence to say 
that the personal credit of the owner would 
have been sufficient, when in fact it was not 

relied on. 

The lender on bottomry stands on <i 
wholly different foundation. He is agree- 
ing for a a-edit to be liquidated at the home 
of the ship-owner; and he must furnish that 
credit at the lowest market rate. As he 
has agreed to be paid at the home of the 
owner, and as a solvent owner can be com- 
peUed to pay his debts at home, the law says 
that the lender shall not charge the unusual, 
and often almost ruinous, marine Interest 
which is aUowable in bottomry, if the money 
can be obtained at the usual rates and on 
the personal credit of the owner. This Is 
the reason, and the only reason, that the 
rule in question has been adopted in bot- 
tomry law. The very foundation of the 
right of the master to borrow on bottomry 
in one class of cases is, that he must pay 
the material-men whose contract entitles 
them to payment in the foreign country, 
and who have a charge on the ship. But 
the doctrine of the owner's personal credit 
does not apply to them, for the reasons I 
have stated, and for those given by Judge 
Sprague in The Sarah Starr, [Case No. 12,- 
354,] cited above, to which I refer. 

If then the case of Pratt v. Heed [supra] 
is to be understood as Judge Sprague and 
other district judges have understood it, the 
law is not only new, but it creates this 
anomaly: that if one of our vessels is re- 
paired or supplied in the British provinces, 
and a suit is brought in this court by th.e 
material-men, my only inquiry must be 
whether the materials were furnished, and 
were necessary; but if the case is reversed, 
the parties remaining the same, and our 
merchants have supplied the foreign vessel, 
I must superadd an inquiry, which the cred- 
itors did not concern themselves with, wheth- 
er the ship-owner in the provinces was a 
man of good commercial standing in his 
parish. This is not equality nor reciproci- 
ty, nor is it sound maritime law. I shall 
therefore, perhaps, find it my duty to cause 
such a case to be reviewed by the circuit 
covrt whenever the facts render it neces- 
sary, for I confess to grave doubts notwith- 
standing the opinions to th.e contrary, in- 
cluding my own as expressed on former 
occasions, whether the supreme court In- 
tended to decide anything more than that 
when a credit was given it must be shown 
that a credit was necessary. It is, perhaps, 
more probable that they overlooked for the 
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moment th.e distinction between bottomry 
loans and the debts due material-men, than 
that they intended to establish a strict 
analogy between them in this respect. 

In this case the largest Item of the ac- 
count is for money furnished to the master, 
for which the libellants took a mortgage on 
his part of the vesseL This money was 
raised to relieve the vessel from an attach- 
ment In a court of common law, at the suit 
of a creditor of the remaining owners. There 
Is no pretence that the debt, thus paid, 
was a charge on the vessel; and the libel- 
lants are di'iven to maintain that the master 
may always hypothecate his vessel to re- 
lieve her from any detention which inter- 
feres with the prosecution of his voyage, 
and not only so, but that such an hypothe- 
cation will be implied. The maritime law 
contains no such term as that It is true, 
as I said before, that bottomry bonds have 
been upheld when they were given to re- 
lieve the vessel from debts which, by the law 
of the country where the vessel was lying 
would be a charge upon her, though they 
would not be such, or at least could not be 
enforced as such, at the home port. But 
I do not recollect that this doctrine has ever 
been applied to debts contracted before the 
last voyage. Even if it has, no law has 
ever given to the master authority to hy- 
pothecate the ship for personal debts of tlie 
owners, unrelated to the ship or its naviga- 
tion. By the law of New England, and in 
a modified form, by that of most of our 
States, personal propeily may be ^attached 
and held as security for any debt of its owner. 
But there is no maritime lien on the prop- 
erty so attached, by reason of the attach- 
ment, nor does the fact of attachment give 
an agent of the owner an authority which, 
he would not otherwise have, to hypothecate 
it for payment of that debt. The master 
of a ship is an agent, whose duties and pow- 
ers are well understood and defined. It Is no 
part of his authority to hypothecate his ship 
for the general debts of the owner. Nor did 
he undertake to do so in this case. On the 
contrary, he gave a mortgage of his own 
share of the vessel, and an agreement that 
the ship should be consigned to the libel- 
lants, from time to time, till the freight 
should have paid the debt This agreement 
he did not fulfil, and the libellants must ob- 
tain their indemnity. If the mortgage proves 
insufdclent, by such personal action as they 
may be able to maintain. For most of the 
Items of that part of the account which were 
furnished before the vessel sailed on her 
last voyage, and which are shown In sched- 
ule B., there appears to be a lien. If it be 
material that the owners were not In good 
credit, the attachment and mortgage show 
that they were unable to pay their debts, 
and were obliged to resort to extraordinary 
means to satisfy their creditors, even to 
pledging the property of their master. Un- 
der any construction of Pratt v. Keed. 



[supra,] the libellants could maintain this 
part of their case. They have been careful, 
prudent, and diligent. No doubt they relied 
largely on the freight for their security, but 
tills does not exclude the conclusion that 
they also relied on the vessel. The cases 
cited by the libellants establlsb this point. 
Each item of schedule B. has been carefully 
scrutinized by counsel, and fully discussed. 
The general rule In this country Is that the 
person who* advances money to pay the debts 
which are liens on the ship has himself a 
lien for his relmbm-semeut: Thomas v. 
Osborn, 19 How. [GO V. S.] 22 j The Gustavia, 
[Case No. 5,876;] and this is now the law 
of England, with some refinements and dis- 
tinctions not necessary to be here examined. 
Perhaps the rule has grown out of the doc- 
trine of subrogation. But whether so or not, 
the lender of money has not usually any 
more ample remedy than the material-men 
themselves would have had. See Davis v. 
Child, [Id. 3,628.] It has been decided in 
several cases, that a stevedore has no lien 
on the ship: The Amstel, [Id. 339;] The Jo- 
seph Cunard, [Id. 7,535;] The S. G. Owens, 
[Id. 8,748.] The reason given by some of 
the learned judges, that the contract is not 
maritime, does not appear to be decisive, be- 
cause the contracts of other material-men 
are no more so. The lien is for supplies and 
repairs to enable the vessel to perform her 
voyage, and only in that sense are they mari- 
time. The other reason, that the cargo Is a 
collateral matter and no part of the neces- 
sary equipment of the vessel itself, is more 
to the purpose, though not satisfactory, be- 
cause a ship cannot be used to advantage 
without a cargo. But it Is Important to ad- 
here to decided cases, and I shall follow 
these, though I doubt their correctness as 
applied to foreign vessels, and should be 
glad to have the point reviewed by the cir- 
cuit court In England, the stevedore may 
arrest the ship under the statute of Victoria: 
The Waban, cited 1 Pritch. Adm. Dig. 364, 
tit "Material-Men," TL Advertising the ves- 
sel for charter has likewise been decided 
not to create a charge on the vessel. Pilot- 
age and towage are maritime services for 
which there was a lien on the vesseL 

The mode in which the payments should 
be appropriated, has been discussed at the 
bar. Judge Sprague decided that when the 
creditor had two distinct debts, and money 
was paid him generally without specific ap- 
propriation, it was his duty to apply it In 
the way most beneficial to the debtor, which, 
in that case, required an appropriation to 
extinguish a builder's lien: The Antarctic, 
[Case No. 479.] This rule does not apply 
to a running account, and require the cred- 
itor to satis^ first all those items for which 
he has no Hen. To such an account the gen- 
eral rule applies, that, if there is no appro- 
priation at the time, the law will apply the 
payments to the items, In the order of their 
dates. Applying this rule, a considerable 
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part of schedule B. has been paid, if I under- 
stand the account Those that remain, and 
for which there Is a lien, on the principles 
above stated, can be recovered by the libel- 
lants, with costs. Interlocutory decree for 
the libellants. 



Case No. 614. 

ARBLL'S RBPRESENTATIVB5 T, MAR- 
STELLER et al. 

[2 Cranch, C. C. 11.]* 

Circuit Court, District of Columbia- Nov. 
Term, 1810. 

Executors and Administrators — Actions 

AGAINST— ATTOUNEy'S FeES. 

In suits in equity aprainst executors and ad- 
ministrators in Virginia, a lawyer's fee is not 
to be taxed. 

In equity. Bill, against executors, to ac- 
count, and pay over distributive share. De- 
cree accordingly. 

Mr. R. I. Taylor, moved that the attorney's 
fee should be charged in the bill of costs. 
The act of assembly of 19th of November, 
1792, § 14, says, "except against executors 
and administrators." 

THE COURT (THRUSTON, Circuit Judge, 
absent) directed that an attorney's fee should 
not be taxed. 



ARESTA. (EOKTAINB v.) See Case No. 4,- 
905. 

ARBY, (MERRILLr v.) See Case No. 9,468. 



Case No. 515. 

The .A.RGO. 

[7 Ben. 304]' 

District Court, S. D. New York. May, 1874. 

Seaman's Wages — Jor is diction — Stale-Civaim 
Notes. 

1. A pilot was employed on a steamboat in 
the harbor of New York durinj? several months 
in 1872 and several in 1873. Tiie owners gave 
him notes for part of the amount, which notes 
were not paid. In April, 1874, he filed a libel 
a;;ninst the boat. She had in the mean time 
been sold at sIierifFs sale, and had been again 
sold to H.. who had no knowledge of this claim, 
but had been told that the men on the boat had 
claims: Held, that the libelUmt's claim was not 
stale, and that he was entitled to a decree for 
his wages on his depositing the notes, properly 
endorsed, with the clerk, for the use of the 
claimant. 

2. A vessel in a basin at Jersey City, which 
communicates directly with the Hudson river, 
Iving at some piles about 40 feet from the dock, 
is subject to the process of the United States 
district court for the southern district of New 
York. 

[Cited in The L. W. Eaton. Case No. 8,612; 
Kieman v. The Norma, 32 Fed. 411.] 

^[Reported by Hon. "William Cranch, Chief 
Judge.] 

'[Reported by Robert D. Benedict, Esq., and 
B. liincoln Benedict, Esq., and here reprinted by 
permission. 



In admiralty. This was an action brought 
by WiUett Martin, to recover wages for 
services on board the steamboat Argo, as 
pilot, from April 17th, 1872, to October 9th, 
1872, and from June 21st, 1873, to October 
14th, 1873. The libel was filed April 11th, 
1874. It alleges the services performed, and 
the amount due, and that the owners had 
given him two notes therefor, which were 
unpaid, and which the libellant offered to 
surrender. The claimant, A. II. Harris, set 
np in answer, that the steamboat was not 
within the jurisdiction of the court, when 
she was attached under the process, and that 
he had bought the steamboat since the 
libellant's claim accrued, and without 
knowledge of such claim. It appeared, that 
the vessel, when attached under the process, 
was lying in what is called the Morris Canal 
Basin, at Jersey City, made fast to piles driv- 
en into the bottom, and about 40 feet from the 
side of the dock, and that the basin communi- 
cated directly with the waters of the Hudson 
river. Harris bought the vessel in February, 
1874, from one Silbers, who bought her from 
a purchaser of her at a sheriff's sale. Har- 
ris bought without knowledge of the libel- 
lant's claim, but was told by Silbers that 
the men on the boat had claims. The libel- 
lant lived at South Amboy, N. J. and had 
been ill during the previous winter. 

W. J. Haskett, for libellant. 
H. Wallis, for claimant. 

BLATCHFORD, District Judge. In this 
case, I am of opinion that this court acquired 
jurisdiction over the vessel by the attach- 
ment of her at the place where she was 
attached; that the libellant did not take 
the two notes in payment, or waive his lien 
by taking them; and that the defence of 
staleness cannot be alleged against his claim. 
The claimant is entitled to have the two 
notes, and, whenever they are deposited 
with the <derk of this court, for the use of 
the claimant, properly endorsed by the libel- 
lant, if that be necessary to pass the title 
to them, but without recourse to the libellant, 
then let a decree be entered for the libellant 
for $552.81, with interest from May 14th, 
1874, with costs. 

Case No. 516. 

The ARGO. 

[1 Gall. 150.]* 

Circuit Court. D. Massachusetts. May Term, 

1812. 

Prize — Condemnation — Violation of Embargo 
Act— ExccsEs— Necessity, 

1. The 3d section of the embargo act of the 
9th January, 1808, c. 8, was not repealed by the 
act of the 1st March, 1809, c. 91. 

2. Of the kind of necessity which excuses 
from forfeiture; condf^mnation on the facts. 

[Disapproved in Tlie Ella Warley, Case No. 
4,373.] 



^[Reported by John Gallison, Esq.] 
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[3. Cited in B«ki1s v. Halo, 4 How. (45 U. S.) 
53, to the point that a second law tloes not re- 
peal a former one on the same subject without 
a repealing clause or negative words, unless so 
clearly repugnant as to imply a negative.] 

In admiralty. 

Mr. Dutton, for claimant 

G. Blake, for the United States. 

[Before STORY, Circuit Justice, and DA- 
VIS, District Judge.] 

STORY, Circuit Justice. The only count, 
relied upon in the information, is for a de- 
parture from the port of Boston, and pro- 
ceeding on a voyage to certain foreign ports, 
viz. Halifax and Barbadoes, against the 
3d section of the act of 9tli January, 1808, 
c. 8. The claim admits the fact of proceed- 
ing to Halifax, but alleges, that on the 15th 
May, 1809, the ship departed from Boston, 
bound to a permitted port in the West In- 
dies, having given bonds, and being duly 
cleared, according to the 13th section of the 
act of 1st March, 1809; that during the voy- 
age, the ship was compelled by stress of 
weather and necessity, to go to Halifax, 
where she arrived the 29th of the same 
month; that by virtue of the president's 
proclamation of 19th April, 1809, her subse- 
quent voyage to any British port became 
lawful after the 10th June, 1809, and she 
accordingly went to Barbadoes, &c. Upon 
the breaking of the argument, it was at 
first supposed, that this count was founded 
on the 13th section of the act of 1st March, 
1809, c. 91, and it was contended, that even 
if the defence of necessity was not made 
out, (as all the other facts were admitted) 
the yessd would not be subject to forfei- 
ture, as the only remedy, under th.at sec- 
tion, was on the bond given on the de- 
parture of the ship. I lay all the argument 
proceeding on this ground out of the ques- 
tion, as the count is clearly founded on .an- 
other act It has since been argued, with 
great ability, that the 3d section of the act 
of 9th January, 1808, on which this infor- 
mation is founded, was repealed by the act 
of 1st March, 1809» c 91, and if the argu- 
ment be correct it undoubtedly follows that 
this prosecution is not maintainable. In sup- 
port of the argument it has been assumed 
as a general position, that subsequent laws 
respecting the same subject matter, when 
repugnant to prior laws, repeal them. The 
propriety of this position Is not disputed. 
The only question Is, whether such actual 
repugnancy exists here in such a shape, as 
leaves no reasonable doubt of the legisla- 
tive intention. For a presumed legislative 
Intention of repeal is the ground, on which 
rests the maxim "leges posteriores priores 
contrarias abrogant*' 

It is exceedingly to be regretted, that the 
legislature have chosen to express them- 
selves in so loose and inartificial a manner, 
and to leave so important a subject to mere 
Inference and judicial construction. Yet 
the court cannot avoid the difficulty, and 



must content Itself with the obscure and wa- 
vering lights, which are thinly scattered 
through the act The sections of the act, 
which iiave been chiefly relied on in the ar- 
gument are the 12th. 13th, 14th. and IGth. 
The 12tli declares, that so much of the act 
laying an embargo, &c. as forbids the de- 
parture of vessels owned by citizens of the 
United States, and the exportation of domes- 
tic and foreign merchandise to any foreign 
port or place, shall be repealed after the 
loth of March^ 1809, except so far as they 
relate to Great Britain and France, or their 
dependencies. The legal effect of this enact- 
ment, at first view, would undoubtedly seem 
to be„ that the embargo acts were left in 
full force, as to Great Britain, France, and 
their dependencies, and were repealed as to 
aU the rest of the world. At least it Is 
difficult to give any exact sense and mean- 
ing to the terms, unless this be the true con- 
struction. For there are no provisions In 
those acts exclusively directed against Great 
Britain, or France, or their dependencies. 
By the operation of this clause, the bonds, 
required in ordinary cases by the embargo 
law, would have been completely at an end, 
as to voyages to permitted ports. The 13th 
section therefore declares, that during the 
continuance of so much of the embargo acts, 
as Is not repealed by that act no vessel 
bound to a foreign port with which com- 
mercial intercourse shall, by virtue of that 
act be again permitted, shall be allowed to 
depart for such port unless a bond be given, 
with condition, that the vessel shall not 
leave the port without a clearance; nor^ 
when leaving the port shaU proceed to any 
port of Great Britain, France, or theh* de- 
pendencies^ nor be directly or indirectly en- 
gaged, during the voyage, in any trade with 
such port, nor shall put any article on board 
of any other vessel. These are almost an 
exact copy of the prohibitory words of the 
3d section of the act of 9th January, 180ts, 
c. 8. If the act had stopped here, the whole 
coasting and fishing trade would have been 
subject to all the restrictions of the em- 
bargo acts, and therefore th.e 14th section 
expressly repeals so much of these acts, as 
compels vessels owned by citizens of the 
United States, bound to another port of the 
United States, or vessels licensed for the 
coasting tradp or fisheries, &c. to give bond 
or to load imder the inspection of the reve- 
nue officers; or so much as renders them 
liable to detention merely on account of the 
nature of their cargo, with the exception of 
such provisions, as relate to districts adja- 
cent to foreign territories, or to vessels be- 
longing to or bound to such districts. This 
clause would have completely relieved coast- 
ing vessels from all the restrictions of the 
embargo acts, but the 15th section immedi- 
ately takes up the case, and provides that 
no vessels owned by citizens of the United 
States, bound to another port of the said 
states, or licensed for the coasting trade, 
shall be allowed to depart from any port 



ARGO (Case No. 516) 

of the United States, nor shall receive 
a clearance, nor shall it be lawful to put 
on board such vessel, any specie, goocls, 
■wares, or merchandise, unless a permit shall 
have been previously obtained from the 
proper collector, &c. nor unless a bond, pre- 
scribed by the section, is given with conai- 
tlon, that the vessel shall not proceea to 
any foreign port or place, and that the cargo 
shall be relanded in some port of the United 
States. 

The 16th section provides, that during the 
■continuance of so much of the embargo 
acts, as are not repealed, &c., if any ship 
or vessel shall depart from any port of the 
United States, without a clearance or permit, 
or having given bonds in the manner pro- 
vided by law, such ship or vessel, together 
with her cargo, shall be wholly forfeited. 
Much stress has been laid on this section, as 
containing within itself provisions applicable 
to the same cases, as the 3d section of the 
act of 9th January, 1808, and therefore that 
being in pari materia, the latter is repealed 
by the former. Certainly the clauses will 
uot be contended to be wholly repugnant, al- 
though they may be held to apply, in some 
instance, to the same facts. But because the 
provisions of different acts may, under cer- 
tain circumstances, apply to the same sub- 
ject matter, it does not follow that they are 
to be construed as totally repugnant, unless 
they cannot be construed as cumulative. 
And where several acts exist on the same 
subject, the last does not repeal the former, 
unless it be couched in negative terms, or 
when its matter is so clearly repugnant, that 
it necessarily implies a negative. 1 Bl. 
Comm. 89. But I do not rely on this rule. 
■On a careful attention to this section, I am 
satisfied, that it applies to the cases enumer- 
ated in the 13th and 15th sections, and none 
other. The words, "in the manner pro- 
vided by law," seem to me to refer to the 
•departure without a clearance or permit, as 
well as to file giving of bonds, in the cases 
stated in those sections. If this be the true 
construction, it avoids most, if not all of the 
difficulties and repugnancies, which have 
been so elaborately urged by the counsel for 
-the claimants. 

It is said, that the remedy intended by the 
legislature in cases like the present, where 
the vessel proceeded to an illicit port, is 
the forfeiture of the bond, and that when 
other forfeitures have been intended, express 
provisions have been made for this purpose. 
This reasoning however leaves the original 
question untouched; for as it was competent 
for the legislature to provide such for- 
-feitures, still the inquiry returns, whether 
the legislatm-e have not so expressed their 
will. Much has been said, as to the re- 
pugnance of the 13th section of the act, 
where it refers to the 2d section of the act 
of 9th January, 1809, c. 7, and if the present 
forfeiture were claimed under the latter sec- 
tion, it would deserve great consideration. 
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But all arguments derived from sources of 
this nature are liable to great objection, when 
they encounter the positive enactments of a 
leading section. Now if the construction 
contended for by the claimant be true, it 
will follow, that the embargo acts were 
repealed, not only as to foreign countries, but 
even as to Great Britain and France, and 
their dependencies. Unless the provisions of 
these acts remain in full force, as to those 
countries, it is difficult to find in any other 
act a prohibition of trade with either. There 
is no clause in the nonintercourse act of 
1st March, 1809, directly Inhibithig a de- 
parture for, or exportation to those countries, 
unless it be in the 12th section. It has in- 
deed been ingeniously m-ged by the counsel 
for the claimant, that the exposition of the 
12th section assumed by them, may well 
he maintained by holding, that the embargo 
acts are altogether repealed, as far as they 
impose penalties and forfeitmres, and that 
a mere naked embargo and interdict of 
trade remained as to Great Britain and 
France, without any other vindicatory sanc- 
tions, than those contained in the 16th sec- 
tion. But if such had been the legislative in- 
tention, the natural course would have been 
to have repealed all those acts, and to have 
enacted a direct embargo, as to Great 
Britain and France. Instead of this, the 
legislature declare, that so much of these 
acts, as forbid a departure, &c., are repealed, 
except so far as they relate to Great Britain 
I and France. It is not a mere naked em- 
I bargo or interdict, but the acts laying and 
I regulating it, which are to continue as to 
! those nations. It is not simply the original 
act laying the embargo, (which according 
! to the argument would alone exist in force), 
} but all the acts supplementary to that act, 
which are excepted from the repealing 
clause. 

In order therefore to effectuate the mani- 
fest intention of the legislature, as well as 
the words of this section, it is necessary to 
consider the embargo acts as remaining in 
full force, as to vessels bound to Great 
Britain, France, and their dependencies; and 
if in full force, surely a vessel departing from 
an American port, and proceeding to a pro- 
hibited port, must be within the purview of 
the 3d section of the act of 9 th January, 
1808. In this view it seems to me, that all 
difficulties vanish. Vessels bound to foreign 
' permitted ports, or to our own ports, are 
1 regulated by the act of 1st March, 1809. 
! Vessels bound to prohibited ports are re- 
1 strained by the embargo acts, and these 
I operate upon them in the same manner, as 
I though the embargo had not originally ex- 
' tended beyond the prohibited countries; or 
; in otlier words, tlio embargo acts, as to all 
I voyages to such countries, remain in full 
; force. Wlien the court is called upon to re- 
I ject the words of a whole section, upon 
inferences deduced from supposed incongrui- 
' ties in other sections, the case should be 
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too palpable to admit of doubt; and if by 
any reasonable construction, the wbole can 
be reconciled, .It Is an indispensable duty 
to adopt sucli construction. In my judgment, 
the 3rt section of the act, on which this in- 
formation Is founded, was in full forct* at 
the time of the Argo's departure. She sailed 
after the president's first proclamation was is- 
sued, (J 9th April, 1809,) but before it had had 
effect, (to wit, 10th June, 1809), and con- 
sequently must be condemned, unless the 
facts alleged In justification are fully sup- 
ported. 
Continued for argument on the facts. 

STORY, Circuit Justice. The case has now 
bi'en argued upon the facts, and the single 
question for the coiu-t to decide Is, whether 
the justification set up by the claim is sup- 
ported by the evidence. The claim alleges 
that the ship proceeded to Halifax, as stated 
in the Information, but that it was occasion- 
ed by stress of weather, and an inevitable 
necessity growing out of the accidents of the 
voyage. I need not, after the repeated de- 
terminations of this court, state that It Is a 
settled principle, that where the facts con- 
stituting a case of forfeiture are admitted, 
and a justification or excuse is alleged by 
the claimant. It rests on him to show such 
justification or excuse free from any reason- 
able doubt; and if he fail so to do, a decree 
of condemnation must prevail. It has been 
argued, that the necessity, which will excuse 
a violation of the law, need not be an over- 
ruling physical necessity, but such facts and 
circumstances which ought to induce a pnt- 
dent master, in the exercise of the authority 
confided to him, to deviate for the purpose of 
refitting and repairs: and the case has been 
lllcened to that of a deviation under a policy 
of insurance. It may be admitted, that the 
necessity which will excuse or justify a vio- 
lation of the law in cases of this nature, 
need not be irresistible in a physical view; 
but it can never be successfully argued that 
the facts, which will excuse a deviation in 
cases of Insurance, will constitute an excuse 
for offenses committed against the public 
law. The cases are totally different. There 
is, from the nature of the contract of in- 
surance, an implied authority to the master, 
to act upon emergencies, for the benefit of 
all parties; and If he act bona fide, and with 
reasonable discretion, he acts within the 
scope of that authority; but where the law 
imposes a prohibition, it is not left to the 
disa'etlon of the citizen to comply or not; 
he is bound to do every thing in his power 
to avoid an Infringement of it. The neces- 
sity which will excuse him for a breach, 
must be Instant and imminent, It must be 
such as leaves him without hope by ordinary 
means to comply with the requisitions of the 
law. It must be such, at least, as cannot 
allow a different course without the greatest 
jeopardy to life and property. He is not 
permitted as in cases of insurance, to seek a 



port to repair, merely because It Is the most 
convenient, and the most for the interest of 
the parties concerned. He is, on the con- 
trary, bound to seels the port of safety which 
first presents. If it be one where he may go 
witiiout violation of the law. In a word, 
there must be, If not a physical, at least a 
moral necessity, to authorize the deviation. 
Under such circumstances the party acts at 
his peril; and if there be any negligence or 
want of caution, any difficulty or danger 
which ordlnaiT intrepidity might resist and 
overcome, or any Innocent course, which or- 
dinary skill might adopt and pursue, the 
party cannot be held guiltless, who, under 
such circumstances, shelters himself behind 
the plea of necessity. 

Now In the present case I must say, that 
the evidence is in no degree satisfactory, as 
to the existence of any necessity for the voy- 
age to Halifax. The witnesses for the claim- 
ant, whose depositions are before the court, 
give testimony, which at most is loose, in- 
accurate and awkward. The deposition of 
tlie mate, which is mainly relied on, presents 
a very feeble case. The account which he 
gives of the storms is very mild, compared 
with the usual exaggerations In these cases. 
The wind does not appear to have been 
very violent; the deck load was not thrown 
overboard; no sails were lost, no spars 
sprung, no rigging injured. The leak is no 
where represented as serious, and one hand 
could always keep the vessel free; the tar, 
which is said In some degree to have choked 
the pumps, does not appear to have present- 
ed insurmountable obstructions. On arrival 
at Halifax, it is not pretended that any se- 
rious leak was discovered; the upper works 
were examined, and, says the mate, "the 
caulker was roimd the vessel, and I heard 
him caulking her, as I thought, but I did not 
see him drive any oakum in her, and he said 
he could not find any material leak in her." 
Yet it seems the leak, If any where, was in 
the upper works, for on lightening the ship 
it was greatly diminished. Besides, the 
whole deposition is essentially defective in 
the most important particulars. It comes 
from the person who usually keeps the log- 
book, and from whom we are entitled to ex- 
pect a full and minute account of the state of 
the weather, the courses of the ship, the 
length of the gales, and the general transac- 
tions on board during the period in which the 
disasters are alleged to have occurred. I 
might add also, that the log book, a most 
material document, is not produced, and ns 
It is usually called for in cases of this natm:e. 
Its absence does not add to our general con- 
fidence. But independent of these objec- 
tions, there are certain intrinsic difficulties 
In this case, from which I cannot relieve my 
mind. In the first place the owner was at 
Boston about the time of the vessel's sailing, 
and though she arrived at Hanfax in eight 
days, he met her there on her arrival. No 
account is given of his journey thither, nor 
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of its object. He appears there without 
surprise to the captain; and a supercargo is 
put on board at Halifax, who accompanies 
the ship to the West Indies. I thinlc it is 
difficult to resist the impression, that there 
was something lilce preconcert in these cir- 
cumstances; at least it throws a shade over 
tlie cause which has not been attempted to 
be removed. 

In the next place the ship run down the 
whole eastern coast of the United States. 
The winds were very favorable for her to 
go into any eastern port to refit, yet no effort 
was made for this purpose, and no reason is 
assigned why it was not done. Surely no 
master of ordinary sliill could, without cause, 
be guilty of so gross a misbehavior, as not to 
malte a port in the United States, when so 
many lay in his way, and the strong injunc- 
tions of the law pressed upon him. There 
are some other strUiing singularities in the 
case, but I will not spend time in comment- 
ing upon them, because the foregoing, left 
as they are without explanation, would per- 
haps be decisive. But when we tsike into 
consideration the depcwitions introduced by 
the United States, of three of the crew, it is 
altogether unreasonable to expect, that the 
court could be free from doubt. Some ex- 
ceptions have been taken to apparent incon- 
gruities and exaggerated statements made 
Ijy some of the witnesses. Perhaps these 
exceptions are well founded; but admitting 
their force, still, talsen with all their imper- 
fections* on their head, the depositions con- 
tain in general a substantial coincidence, aa 
to material facts, which I must say are either 
corroborated, or not fully contradicted by, 
the testimony on the other side. Now if 
these depositions are believed, there is no 
longer any doubt in the case; the justifica- 
tion is wholly unsupported. On the whole, 
I am satisfied that the decree of the district 
court ought to be reversed, and that the ship 
and appurtenances should be condemned, 
with costs, to the United States. 
Condemned. 



[1 Fed. Cas. page 1104] 



Case No. 517. 

Tlie AEGO. 

[2 Gall. 314.]* 

Circuit Court, D. Massachusetts. Oct. Term, 

1814.' 

Deposition— Notice— Attorney of Record. 

1. When there is an attorney of record, it is 
improper to talte depositions without notice to 
him, or to the party. 

2. When depositions are taken to be used 
against the United States, if there be an at- 
torney of the United States within one hundred 
miles of the place of caption, he must be noti- 
tied. 

[See note at end of case.] 



*[R.eported by Jolin Gallison, Esq.] 

*f Affirmed by supreme court in The Argo, 2 

'heat. {15 U. S.) 287.] 



This was an information for a violation 
of the non-intercourse law. 

G. Bhike, Dist Atty., offered in evidence 
depositions, which had been taken in New 
York without notice, since there had been 
an attorney of record for the claimant. 

[Before STORY, Circuit Justice, and SHER- 
BURNE, District Judge.] 

PER CURIAM. Though depositions thus 
taken have been usually received, there are 
certainly great objections to the practice; 
and the com:t have heretofore intimated a 
resolution to require notice to be given in all 
cases, where there is an attorney of record. 
To prove that the vessel had not been at 
Guadaloupe, as alleged in the information, 
the claimant produced the depositions of sev- 
eral of the crew, which appeared to have 
been taken in Boston, and elsewhere with- 
in one hundred miles of the residence of a 
district attorney, without notice to him. 
Upon objection by the district attorney, 
they were rejected for this cause, and 
the court observed, that in all cases, 
where there Is an attorney of tlie 
United States residing within one hxmdred 
miles of the place of caption, notice must 
be given to him of the taking of depositions, 
to be used in any cause, in wliich the United 
States are a party. 

[NOTE. The judiciary act of 1780, § 30, {1 
Stat. 89,) required notice from the magistrate 
before whom the deposition is to be taken, to 
the adverse party or his attorney, "if eitiier is 
within one hundred miles of tlie place of cap- 
tion." See Dick v. Runnels. 5 How. (46 U. S.) 
8. This provision was modified by the act of 
1872, c. 146, (17 Stat. SO,) which requires "rea- 
sonable notice" in writing to the adverse party 
or his attorney. See Rev. St. § 863.] 

Case No. 618. 

• The ARGONAUT. 
[Blatehf. Pr. Cas. 62.]» 
District Court, S. D. New York. Oct., 1861. 
P III ZE— Neutral Prop eutt— Block aoed Port. 

1. Vessel and cargo restored as neutral prop- 
erty, on a lawful voyage, but without costs 
against the captors, there having been probable 
cause for the arrest, the vessel having attempt- 
ed to enter a blockaded port to obtain the nec- 
essary supplies. 

2. An excuse of that kind is looked upon with 
distrust by prize court. 

In admiralty. 

BETTS, District Judge. This cause was 
submitted to the decision of the court by 
counsel, on the pleadings and proofs, and 
a brief oral statement of the points in con- 
troversy. 

The Argonaut was captured by the United 
States war steamer Susquehanna, September 
13. 1861, off Hatteras inlet, and sent into 
this port in charge of a prize crew, and was 
libelled by the United States attorney as 
piize of war. The claimants filed separate 
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answers and claims to, the suit, eacli al- 
Ipgiiig that they are British subjects resi- 
dent In Nova Scotia, and that the vessel and 
cargo are owned by them and both are Brit- 
ish property, and neither is subject to arrest 
or condemnation as prize of war; and th-iy 
Invoke their own affidavits, appended to the 
proceedings and the evidence taken in pre- 
paratorio, in support of their defences. 

The proofs show that the vessel and cargo 
were neutral propenj' and it is not made a 
point of contestation by the libellants, since 
the proofs are in, that tiie voyage was honest 
and fair in its Inception, and that neither 
vessel nor cargo are, upon the facts before 
the court, subject to confiscation; but, on 
the part of the United States, It Is insisted 
that the direction of the vessel, and ttr 
apparent purpose when she was urrusted, 
denoted an intention to enter the blocktided 
port, so far, at least, as to well waa-aut 
her arrest and to impose upon her the neces- 
sity of establishing the justiflableness and 
innocency of her proceedings. On the -.th- 
er side, it is urged that she deviated from tbe 
regular course of her voyage for necessary 
causes, and stands, on that account, exoner- 
ated from all blame and all reasonable 
grounds of suspicion. 

The evidence given hy the master, mate, 
and seamen of the captured vessel, on the 
preparatory examination, Is entirely consftt- 
ent and clear, that the vessel was laden and 
despatched at Nova Scotia, on a voyage to 
Key West, and was manned by a British 
crew and laden with a British cargo, not 
contraband, and that the voyage was faith- 
fully pursued until, In its regular course, 
the vessel became short of water for the 
crew, and also of burning fluid to supply Iior 
lamps, a portion of the fluid, shipped in 
quantity sufficient for the purpose, h^mg 
found, -when at sea, defective in quality 
and incapable of being used as a liglit, so 
that the vessel could not be safely navi^rat- 
ed at night The vessel deviated from the 
true course of her voyage about fifteen mhes, 
and attempted to obtain from other vessels 
the supply needed for her wants, and, in 
so doing, was seized by the United States 
vessel-of-war. 

I perceive no reason to doubt, on :ill the 
facts and circxmistances In proof, that the 
mnster of the vessel and her supercargo 
acted under an honest conviction that the 
necessities of the vessel required she should 
obtain the supplies lost to her In order to 
continue the voyage safely, and were gov- 
erned In their proceedings by that motive, 
and not by an intent to violate Ihe Dlock- 
ade of the port which she sought to cntoj 
and near which she was seized. Although 
the condition of the vessel relieves her from 
confiscation because of the efCort of the L»as- 
ter to enter a blockaded port for the puiTiose 
of relieving her necessities, yet excuses of 
thnt kind nre looked upon with marlced dis- 
trust by prize courts, who scan them cau- 
iFED.CAS. — 70 



tiously. Lord Stowell holds that notbing 
but a high necessity justifies an attempt to- 
enter a blockaded port, (The Hurtige Hane. 
2 C. Rob. Adm. 124,) and that sligat «n<l 
plausible excuses will not be listened to, 
(The Fortuna, 5 C. Rob. Adm. 23,) tmd Ihe 
want of provisions is referred to as a sira- 
ulated reason often> set up in excuse i.-f tlu* 
offence. Still, when the necessity is actual 
and is the motive which governs the conduct 
of the master the vessel will be exonoratwl 
from the severe penalty which the act of 
breaking a blockade incurs. 

I think the proofs fah:Iy make out sjich a 
case for the vessel in this Instance, and fhat, 
accordingly, the vessel and cargo should be 
restored to the claimants; but I think there 
was probable cause for arresting the vi«ssc-l 
in an attempt to make a blockaded port and* 
sending her In to make good before tJie prop- 
er court the justification she alleg«;d for hor 
proceedings. The judgment of the com*t, ac- 
cordingly, is that the vessel and cargo be re- 
stored to the claimants, without costs against 
the captors. 



Case No. 519. 

The A. R. GRAY. 

[7 Ben. 483.]^ 

District Court, E. D. New York. Oct. 1874. 

Release op Vessel fkom Custody — Priority of 

Claim. 

Where a vessel was libelled, and seized uuder 
the process, then released by the marshal from 
custody, upon consent of the libellant, and was 
subsequently libelled by other parties, con- 
demned and sold: Seld, that the first libellant 
had no claim to be first paid out of the pro- 
ceeds; that the consent to release the tcss^'L 
operated as a waiver of priority of claim. 

In admiralty. 

Geo. W. Rathburn, for Nathan. 
Beebe, Wilcox & Hobbs, for BiurUs. 

BENEDICT, District Judge. These cases? 
came before the court for a determination of 
the question of priority between the claims- 
set forth in the libel of A. F. Natban and; 
others, and the claim set forth in the libeL 
of Divine Burtis and others. 

The first mentioned libel was filed on the* 
ninth day of May, 1874, when process was- 
issued, and the vessel was taken Into cus- 
tody. Subsequently by the consent of the 
libellants, the vessel was released by thc- 
marshal, and went about her business, in 
pursuance of an agreement made betweeir 
the libellants and the owners of the vessel by 
which the earnings of the boat should be- 
applied to the payment of the libellants' de- 
mand. On the 22d day of July, 1874, the 
vessel was again libelled by the libellant 
Burtis, and also by other libellants, to re- 



* [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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cover for supplies, some of wliich had been 
furnished since the marshal's release of the 
vessel from his custody, under the process 
issued in the case of Nathan & Co. Upon 
these subsequent processes, the vessel was 
seized, and she had been condemned and 
sold under decrees entered in some of them. 
Her proceeds being thu^ in court, the libel- 
lants Natban & Ck>., now insist that they are 
entitled to be first paid, because their libel 
was the first in time; and they say, that as 
the marshal released the vessel from cus- 
tody under the process, upon their consent 
simply^ without an order of the court, they 
have lost no rights by such release. I am 
of the contrary ophilon. It does not lie in 
the mouth of those who consented that the 
marshal release the vessel from custody, 
partly at least for their own benefit, now to 
say that the release was unauthorized. The 
fact is patent that the vessel was released 
and resumed her occupation and incurred 
additional liabilities, not only with the 
knowledge of but in pursuance of an agree- 
ment with the libellants Nathan et al. Such 
a release amounted to a waiver of any rigbt 
of priority which might otherwise have 
been acquired, by the filing of their llbol 
prior to the filing of the libel of Burtis. In 
distributing the proceeds therefore, the or- 
der wiU be that the claim of Burtis be first 
satisfied. 
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A. R. GRAY, The. See Case No. 10,949. 

ARGUELLES, (ALLEN v.) See Case No. 

213. 
ARGUELLES, (LENOX v.) See Case No. 

8,244. 



Case No. 520. 

ARGUELLES v. WOOD. 
[2 Cranch, C. C. 579.1' 



Circuit Court, District of Columbia. May Term, 

1825. 

Landlokd axt> Texant — Oruek for Rent- Ac- ' 
CEPTANCE— Actios— Vehdict of Juky— Amend- 
ment— Arrest OF Judgment. 
1 If the landlord draws an order on his ten- 
ant* on account of rent, and the tenant ac- 
cepts, but does not pay it when due, and suffers 
liimself to be sued for it by the payee, he is 
not entitled to set it off, under the plea of no 
veut arrear, in an action of replevm, if the 
landlord, at the trial of the replevm, produces 
the order cancelled, and offers to surrender it 
to the tenant and to pay the costs of the suit 
brought upon it. 

*> If the jury find the amount of the rent 
arrear in damages, without stating it to be the 
amount of the rent, the court will permit the 
verdict to be so amended by the clerk, after the 
iury have rendered their verdict and retired 
from the bar, and even after another cause has 
been tried. And upon such a verdict the court 
will award a retorno habendo; and will not 
arrest the judgment because the jury have not 
found the value of the distress taken. 

^[Reported by Hon. "William Cranch, Chief 
Judge.] 



At law. Replevin. Avowry for rent-plea, 
no rent arrear, and Issue. The defendant 
had drawn an order on the plaintiff on ac- 
count of the rent. In favor of R. Smith, for 
$87.50, which was accepted by the plaintiff. 
This was outstanding at the time of the 
distress, and was not credited. The amount 
distrained for was §175, on the 7th of Au- 
gust, 1823. Suit was brought by Mr. Smith 
against the plaintiff upon her acceptance in 
November, 1823. She now claims credit for 
this sum of $87.50, against the rent. The 
defendant produces the acceptance and offers 
to cancel and surrender it, and to pay the 
costs of the suit of Smith v. Arguelles. 



THE COURT (IMORSELL, Judge, contra) 
was of opinion that the plaintiff could not 
now receive credit for that acceptance; it 
being sufficient for the defendant, at this 
trial, to produce and cancel the acceptance. 
MORSELL, Circuit Judge, was of opinion, 
that if the acceptance was received by Wood 
as payment of so much of the rent, the 
plaintiff was now entitled to the credit, as 
it was not produced and cancelled, or ten- 
dered at, or before, the time of the distress. 
See Chit [Bills,] p. 130, note 1; Phil. [Ev.] 
(Ed. 1821;) Harris v. Johnston, 3 Cranch, 
[7 U. S.] 3U; Sheehy v. Mandeville, 
Cranch, [10 U. S.] 253; Clark v. Young. 
[ICraneh, (5 U. S.) 191,] and other cases cited 
in the note in Chit. [Bills,] p. 130. 

The jury found their verdict for the de- 
fendant; damages $140, with interest from 
the 20th of July, 1824. After the verdict was 
taken down by the clerk, and before the 
jury separated, Mr. Ashton, for the defend- 
ant, suggested a doubt whether the verdict 
was correct, but did not then make any 
specific motion to amend it, and the com-t 
went into another trial, and the jurors in 
this case retired from the bar and separated. 
After the trial of the next cause, Mr. Hall 
and ^Ir. Ashton, moved for leave to amend 
the verdict, by stating that the $140 was 
the amount of the rent arrear, and 

THE COURT (CRANCH, Chief Judge, 
doubthig) permitted the amendment to be 
made. After the amendment was made, 
stating that the jury found one cent damages 
for defendant, that the rent arrear was 
$140, with interest, &c., Mr. Jones, for the 
defendant, moved in arrest of judgment, and 
contended that the verdict was not good 
at common law, nor under the statute of 17 
Car. II. c. 7, because it has not found the 
valiu' of the goods distrained; for by the 
statute the judgment for the defendant must 
not exceed the value of the distress. 2 Selw. 
X. r. 1144; I'^reoman v. Archer, 2 W. Bl. 
763; Rees v. ^lorgau, 3 Term R. 349. 

Mr. Ashton, contra. An avowry was a 

proceeding at common law, and if the verdict 

■ is for the defendant, Uie regular judgment 

i at common law is for a writ de retorno 

habendo. The finding of the amount of th«» 

rent arrear, does not injure it as a common 
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law verdict It is surplusage; and we ask 
only the common law judgment of retomo 
habendo. Ham. N. P. 493; Rees v. Morgan, 
3 Term R 349. The verdict cannot now be 
amended so as to justify the statute judg- 
ment, but we are entitled to judgment at 
common law. 

THE COURT (nem. con.) ordered judgment 
to be entered for the writ de retomo habendo. 



Case No. 521. 

The ABGUS. 

[OIc. 304.]* 

District Court, S. D. New York. April, 1846. 

Collision— Between Sailing Vessels— Tacking 
— CnsTOMs ON North Kiver. 

L The estimate or judgment of witnesses 
formed in the night time, and expressed orally, 
or exhibited on charts or diagrams on a vessel 
in motion, are of slight weight in determining 
the relative position and bearing of another ves- 
sel, also under motion. 

[See The Narragansett, Case No. 10,019.] 

2. A vessel close-hauled on the wind has a 
right to rely to the last moment on the ability 
and care of another meeting her with the wind 
free to avoid a collision, and is not responsible 
for a wrong movement on her part, caused by 
the negligence of the one running free; but a 
vessel close-hauled is bound to hold her tack, so 
jia not to come round in the way of one free 
and endeavoring to avoid her. 
[Cited in The Greenpoint, 31 Fed. 232.] 
[See The Catherine v. Dickinson, 17 How. (58 

IT. S.) 170; The Clara M. Porter, Case No. 

2,792; The Clement, Id. 2,879; The John 

Stuart, Id. 7,427; The M. M. Hamilton, Id. 

9,dS5.J 

3. A vessel running free has no right to cross 
the bows of a beating vessel, unless she has 
clearly room to do it without disturbing her 
course; nor to come so closely upon the stern 
of the other as to create apprehensions of a 
collision, and alarm her into a change of her 
course to escape it. 

[Cited in The PVee State, Case No. 5,090; 
The JIaria & Elizabeth, 7 Fed. 255; The 
Henovator, 30 Fed. 195.] 

[See The Rebecca, Case No. 11,018: Allen v. 
Mackay, Id. 228; The Blossom, Id. 1,5&4.] 

4. A vessel on the wind has the right to run 
out her tack, and it is the duty of another ves- 
sel approaching her before the wind to take the 
necessary precautions to avoid a collision. 

5. The customs as to the navigation of the 
^lorth river are in consonance with nautical 
usages at sea, and the rules regulating such 
navigation are the same as obtain in regard to 
aea-gomg vessels. 

[See Newton V. Stebbins, 10 How. (51 U. S.) 
58C; The Santa Ciaus, Case No. 12,327.] 

In admiralty. 

Geo. A. Shufeldt, for llbeUants. 
A. L. Jordan, for claimant 

BETTS. District Judge. This Is a case of 
collision between two sloops on the North 
river, and the extent of damage Incurred ren- 
ders It one of serious importance to the re- 
specUve parties. It has been litigated at 
great expense, and through protracted and 
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tedious inquires Into the facts. The hiw and 
facts bearing upon the ease have been 
thoroughly discussed; oraUy before the court, 
and by able and well-digested \vritten ar- 
guments submitted by the counsel. The 
statements of the transaction by the wit- 
nesses do not strictly coincide with the rep- 
resentations of the parties In their plead- 
ings, but the variances are, perhax>s, deserv- 
ing no special regard, other than In respect 
to tlie effect they may have upon the credit 
of some of the witnesses, whose testimony 
Is called in question. The libellants charge 
that the sloop Bucktall, owned by them, be- 
ing on a voyage down the river to the city 
of New York, and about opposite the end 
of the long dock at Rhinebeck, and nearly 
in the middle of the river, making a tack to 
the westward, the wind ahead, blowing 
straight up the river, the sloop Argus was 
seen comhig in the opposite direction before 
the wind, and standing directly for the Buck- 
tail; and as soon as within call, she was hailed 
by the Bucktail to bear up or to luff; that no 
attention was paid to the direction; on the 
contrary, she continued her course, heading 
for the Bucktail, imtil her stem struck the 
larboard bow of the Bucktail, cutting It down 
to the water's edge, from which injury she 
afterwards sunk and was totally lost 

The claimant answers, that the night was 
very dark, and the atmosphere thick and 
hazy, so that objects could be distinguished 
but a short distance; that the wind was blow- 
ing heavily from the southeast; the Argus was 
on her course up the river, from New- York 
to Hudson, bearing about northeast; when she 
was opposite the long dock at Rhinebeck, 
and near the west shore of the river, the 
Bucktail was discerned from her a very short 
distance ahead, obliquely to the eastward, 
beating down the river, on a tack from the 
eastern to the western bank of the river, 
with the wind so favorable as to be able to 
hold her course nearly with that of the river. 
That it was judged advisable to keep the 
Argus away to avoid a collision, and she 
was steered In a proper angle towards the 
westerly bank of the river, so that she could 
have safely passed the Bucktail on her lee 
side without dan'ger of collision, If thatvessel 
had kept her course as she was bound to 
do; but that after the direction of the Argus 
had been so altered, the Bucktail deviated 
from her proper course, and ran directly 
across the bows of the Argus, thus produ- 
cing the collision complained of. The other 
parts of the pleadings need not now be re- 
hearsed, as the gist of the controversy Is 
Involved In these allegations. Before ad- 
verting to the proofs adduced by the parties, 
it is proper to observe, that the estimate or 
judgment of witnesses, as to the bearings, 
distances or relative positions of objects on 
the water looked at hi the night-time, and 
particularly when the witnesses are placed 
on vessels In motion, cannot be considered 
entitled to confidence as facts. They are 
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Uttle more than conjectures, formed In a 
state of mind and position disabling the wit- 
nesses from spealiing with any reUahle cer- 
tainty. 

The course of the river, at the place of the 
casualty, is assumed by the witnesses to be 
north and south, and the direction of the 
wind, and the track of the two vessels, are 
probably estimated with reference to that 
assumption; and as the true range of the 
river is a point or more east from the one 
supposed, the relations of the other par- 
ticulars would have to be taken with cor- 
responding aUowances. Indeed, both the 
proofs and the arguments concede, that a 
variance of several points from any of the 
supposed courses might be reasonably ex- 
pected and accounted for, without impeach- 
ing the veracity or intelligence of the wit- 
nesses. These considerations must lead to 
great caution hi adopting diagrams or charts 
framed upon the courses assigned the two 
vessels by the respective witnesses, as afford- 
ing any just criterion by which the facts in 
controversy may be adjusted. A few promi- 
nent particulars in the ease, not essentially 
in dispute, appear to me to settle the ques- 
tion between the parties as to the wrong or 
negligence of the claimants' vessel, and the 
right of the libellants to damages. The Buck- 
tjiil was sailing against the wind, be its ex- 
act direction at whatever point may be as- 
sumed, and her longest stretch or tack was 
from the east to the west. She was loaded 
l)elo\\', and had bundles of hay on deck so 
piled up as to require the boom to be raised 
by a reef in the mainsail, and this trim 
would somewhat impede and embarrass her 
management. It was night, but not dark 
enough to prevent the two vessels being seen 
by persons on each, at a distance of half a 
mile to a mile apart. The Argus was light, 
and running free before the wind, about in tlie 
middle of the river, which, at the place in 
question, was a mile wide, with the channel 
from shore to shore. The Bucktail came 
around on her larboard tack a quarter of a 
mile above the long dock at Rhinebeck, and 
was supposed by her pilot to range oflE about 
a south southwest course, and by those ob- 
•jerving her from the Argus, lo head south- 
west. The defence is placed essentially upon 
the position that she was able on that wind 
to hold her course, which, if adhered to, 
would have carried her far east of the track 
the Argus was running; and, also, on the 
proposition of law, that the BucktaU was 
bound to pursue the course she had taken, 
whilst the Argus was only required to use 
' measures for avoiding her, on her continu- 
ing to hold that course as close to the wind 
as she coiild be laid until her tack was run 

out. 

The counsel for the claimant submits vari- 
ous diagrams to substantiate the conclusions 
he draws from these considerations. What- 
ever nautical theories maybe raised in respect 
to the relative bearing, ability and duty of 



the two vessels, I am satisfied, upon the 
proofs, that up to the point of time at which 
a collision became apparent and imminent 
on board both vessels, the Bucktail was man- 
aged by her crew with ordinary skill and pre- 
caution. There is nothing in the evidence 
necessarily conflicting with the statements of 
those on board the Bucktail, that she was 
kept steadily on her course as near to the 
wind as her build and trim would permit. 
She took her direction towards Kingston 
Point, intending to run out her tack in that 
vicinity; and upon the evidence, this would 
bring her scarcely half a mile below a right 
line across the river from the place of her 
departure on the tack. The actual course 
she was making across the water could not 
correspond with any of the hypotheses of the 
witnesses on either side, for though it was 
undoubtedly, by the compass, south of west, 
yet the notions that it was southwest or south 
southwest, were only conjectures, and of 
slight moment in the case, it being satis- 
factorily proved that she was kept close- 
hauled to the wind, with a view to King- 
ston Point on the west shore as the termhius 
of her tack. 

The libellants' witnesses testified in con- 
sonance with the libel, that the collision tot)k 
place near the middle of the river, opposite 
Rhinebeck dock, which, as appears from the 
surveys, was about eighty rods below ^he 
beginning of her tack. The Bucktail would 
accordingly have made soutliiug a quarter 
of a mile, and reached nearly half the dis- 
tance across the river towards Kingston 
Point. The witnesses for the claimant con- 
cur substantially in placing the two vessels 
near the middle of the river when they mer, 
and there can be no question, upon the evi- 
dence and the plan of the various courses, 
that if she had made, from the start, a 
south southwest or southwest course, Flie 
could not have run beyond the middle of 
the river, in falling down a quarter of a 
mile, opposite to Rhinebeck dock. But the 
claimants' answer, by which their defence 
must be governed, avers that the collision 
took place near the west shore of the rlvei-, 
opposite Rhinebeck dock. This Is palpably 
a gross error, for by no possibility could 
the Argus be so placed, having a view of 
the Bucktail at that distance, as to act on 
the belief that the lattfer was holding a 
southwest course, with a wind asserted to- 
be nearly free for her from the time she 
came about to tbe moment of collision; and 
it would be physically impossible the two 
vessels could, under the circumstances, come 
in contact on a line nearly at a right angle 
from the point of departure of the Buolitail. 
If the Argus saw the Bucktail come about, 
a mile off. then the two vessels must have 
run an equal distance in the same time, and 
directed to the same point, in order to ef- 
fect the meeting, and the Bucktail, instead 
of heading down the river, must have been 
necessarily and obviously to the eye, laying 
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at nearly right angles across It; wliicli 
would have been emphatic notice to the Ar- 
gus not to attempt to cross her bows. 

If the distance of a mile and the position 
of the Argus on the west shore Is disregard- 
ed, and the BucktaEl is assumed to have been 
seen three-quarters, a half, or quarter of 
a mile distant, the Argus being In the mid- 
dle of the river, the difficulty of reconciling 
the claimants' theories and diagrams with 
the proved facts, are no way diminished; 
on the contrary, they are multiplied and en- 
lianccd. The nearer the two vessels are 
placed to each other, at the moment the 
Bucktail came round on her larboard tack, 
the more difficult and improbable <vould be 
a collision in the manner this occurred; for 
the Argus continuing her course In the mid- 
dle of the river, every moment she advanced 
in that direction, with a speed superior to 
that of the Bucktail, she would necessarily 
be running out, and passing the point v. hero 
the Bucktail must cross her track, even at 
right angles, and the more obli'iue the 
course of the Bucktail on the wind, towards 
that line, the more improbable -would be 
their meeting on that line. This imprub:i- 
bility of contact upon these assumptions 
would become next to an impossibility, on 
the allegations of the answer. The Argus 
is by the answer placed near the west sbore, 
opposite Bhinebeck dock, which. It is seen, 
is only a quarter of a mile below the posi- 
tion of the Bucktail, on the opposite side 
of the river; and if, Instead of the two 
running in different directions, both had en- 
deavored, on the most direct line, to reach, 
collision, it would be utterly incredible that 
the Argus would not, before a strong and 
free wind, in her trim, have passed the 
point before the Bucktail, deeply laden, 
<:ould beat the same and even a greater dis- 
tance. It is, therefore, most clear, that If 
the proofs had been secundum allegata, and 
shown the Argus running her course before 
the wind, near to the western sbpre, when 
the Bucktail came about, there could be no 
rational mode of accoimting for the colli- 
sion on the proofs, but by supposing the 
Bucktail, after the Argus passed her track, 
bore up, and by superior speed, overtook 
and ran into the latter vessel. 

The answer and proofs of the respondent 
"do not so correspond that they can stand 
together and establish the case for him In 
■either aspect, but yet the proofs may be 
used to countervail the evidence adduced 
•on the part of the llbellants, and take away 
their claim to a recovery. So, also, the 
<;laimants' proofs or answer may be Invoked 
by the llbellants, in support of their ver- 
sion of the transaction. The statement of 
Swart, the helmsman, and Warringer,, the 
pilot of the Bucktail, is In substance, that 
she was beating down the river, westward 
on her larboard tack, and as dose to the 
wind as she could He, when it was found 
that tbc Argus had tiken no measures to 



avoid her, and the two vessels were ap- 
proaching each other rapidly. In a way 
threatening an Immediate collision. That 
the Argus was hailed loudly to luff, and not 
obeying the order, the Bucktail bore up, and 
instantly was run into by the Argus, on her 
larboard bow; and that If any watch had 
been kept on the Argus, the danger would 
have been seen on board her in time, and 
she could easily have .avoided it. 

Testimony is given by the claimant tending 
to impeach the credit of Swart; and direct 
and strong evidence that a look-out was kept 
on the Argus, and that the Bucktail was 
distinctly seen, and her movements watched 
from the time she came about; and If she 
had held the course she took on that tack, 
juiil whii'h lUM- f.'ipncity :is a sailer, and the 
direction of the wind enabled her to hold, 
she would have gone dear of the Argus, 
and that the collision was the consequence 
of her fault in these respects. If S wart's 
general character is impeached by the evi- 
dence, still the answer of the respondent in 
this behalf directly corroborates his state- 
ment, and that of Warringer, so that in re- 
spect to this branch of the issue, that testi- 
mony must prevail against any number of 
witnesses offered by the party who put In, 
and swore to the correctness of the an- 
swer. The allegations of the claimant are, 
that the night was vei*y dark and hazy, that 
objects could be distinguished but a short 
distance; that when the Bucktail was first 
discovered, the Argtis was kept away to the 
west shore, and "when the course of the 
Argus had been so altered," the Bucktail 
was made to deviate from her true and 
proper course, so as to run across the bows 
of the Argus, and make a collision between 
the two unavoidable. This places the two ' 
vessels precisely in coincidence with the de- 
scription given by Swart and Warringer, and 
demonstrates that the Argus did not ob- 
serve the Bucktail until the moment she at- 
tempted to avoid her by bearing away; and 
the presumption Is exceedingly strong, that 
the attention of the Argus was first called to 
the Bucktail from the cry of tlie latter to luff, 
which was heard by her, and which was so 
urgent as to call up one of her men from 
below. 

Whether, in that emergency, the most pru- 
dent and discreet course was pursued on 
board the Bucktail, in bearing away, also. 
It is not important to inquire and determine. 
She had a right to rely to the last moment 
upon the ability and care of the vessel before 
the wind, and if in the alarm, resulting from 
the instant danger, she adopted a false 
manoeuvre, that will in no sort excuse the 
Argus, or take away the right of the Buck- 
tail to daim damages, since the confusion, 
and all the consequences of the then situa- 
tion of the two vessels, arose from the fault 
of the Argus. The Diana, 1 W. Rob. Adm. 
132; The Celt, 3 Hagg. Adm. 321; The Har- 
riett, 1 W. Bob. Adm. 182. I am by no 
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means satisfied that any wrong manoeuvre 
was made by the BucktaU, or that she had it 
In her power to take any course, when it 
was found that the vessels were directly 
upon each other, which would have rescued 
her from the danger that was upon her. 

The Argus had no right to pass the bows 
of the beating vessel, unless she had clearly 
room enough to do it without driving her 
into the wind, or to come so closely upon her 
stern as to alarm her for her safely, and in- 
duce her, under such apprehension, to bear 
away before the wind. There was the full 
breadth of the river to the Argus, with a 
free wind, and it was her duty to observe 
the BucktaU and talie such a course as to 
le.ive lior undistm'bed on her tack. 

It is clear to my mhid, upon the evidence, 
that tills was not done, and the imf eeling neg- 
lect on board the Argus after the disaster 
to stop and aid the crippled vessel or ascer- 
tain what might be her danger, although 
urgently appealed to with the cry that she 
was sinking, and from the refusal on the 
part of her officers to give the name of the 
vessel, is impressive evidence of conviction 
on board of the Argus that the wrong had 
been wholly on her side. Moreover, the 
character of the injuiy received, as detailed 
by the ship-carpenters, is very strongly cor- 
roborative of the statements of the libel- 
huits- witnesses, that tho Argus struck the 
Bucktail stem on, and did not receive the 
blow obliquely from the Bucktail to the 
windward of her, and hi the act of escaping 
tlie contact. 

There is no conflict between the parties as 
to the law applicable to the case. The libel- 
lants do not deny that it was the duty of 
their vessel to hold her course down the 
•river, as uniformly as the circumstances 
under which she was sailing, combinhig 
wind, the tide, the lading and trim of the 
vessel, and her capacity as a sailer would 
admit, certainly until coming near the Argus, 
and havhig great reason to fear the latter 
would not take measures to avoid her; and 
the claimant admits that she was entitled 
to run out her tack, and that it was the duty 
of the Argus, while such course was pur- 
sued, to take precautions, from her having 
a free wind, to avoid intercepting or injuring 
the Bucktail, so maintaining her direction. 
These views are elucidated, and the princi- 
ples of law applicable to them are very fully 
discussed in the books. Story, Bailm. §§ 
608, COD, 611; [Hawkins v. Dutchess & O. 
Steam-Boat Co.,] 2 Wend. 452; llathbun v. 
Paine, 19 Wend. 399; 3 Kent, [Comm.] 
184; The Celt, [Woodrop-Sims,] 2 Dod. 83; 
The Chester, [The Celt,] 3 Hagg. Adm. 321; 
[The Chester,] Id. 316; The Diana, 1 W. 
Rob. Adm. 131; The Harriett, Id. 182; 7 
Lou. 222. 

The proof of the established usage and 
custom in navigating the North river is in 
consonance with nautical usages at sea, and 
the iTjles of law laid down In the authorities 
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iibove cited. In my judgment, the evidence 
in this case clearly casts the blame upon 
the Argus, and imposes upon her the duty 
of bearing the loss. There was manifestiy a 
want of proper precaution on her part, or of 
alt-n! and attention in managing her, in her 
approach upon the Bucktail, and however 
severe the consequences may be upon the 
absent owner, the law lays upon him and his 
vessel the responsibility of repairing the 
damage which she has occasioned. 

I must, accordingly, pronounce for the libel- 
lants in this cause, and decree that they re- 
cover damages for the injuries they have 
sustained, which must be a compensation 
for the actual loss of property. The Dundee, 
1 Hagg. Adm. 120. 



Case No, 523. 

The ARIADNE. 
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202. Nowhere reported; no opinion on file m 
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Case No. 523. 

The ARIADNE. 

Circuit Court, S. D ' New York. May, 1870. 

[Affirming The Ariadne. Case No. 524. Re- 
ported as The Ariadne, Id. 525.] 



Case No. 524. 

The ARIADNE. 
[2 Ben. 472.]^ ' 
District Court, S. D. New York. June, 1868.* 

CoixisioN Off Barnegat— Steamer and Bkig— 
Lights— Speed— Burden of Proof. 

1. Where a brig, sailing westward, at night, 
and keeping her course, was struck on ter star- 
board quarter by a steamer running south by 
west quarter west, at the rate of about seven 
or eight knots an hour, the steamer having kept 
a good lookout, and having, as soon as the brig 
wis seen, no light beinj? visible, stopped and 
backed her engine, and having, as soon as the 
course of the brig was seen, put her helm hard 
a starboard: Held, that, on the evidence, the 
brig did not have burning such a green light as 
could be seen at the distance of two miles, and 
that this fault contributed to the collision. 

, [Cited in The State of Alabama. 17 Fed. 863 r 

I The City of Merida, 24 Fed. 236.] 

j [See note at end of case.] 

' 2 That the burden was on the libellants, the 
owners of the brig, to establish that the steamer 
was in fault. 

3, That it was not shown that the steamer 
could have seen the brig sooner. 

[See note at end of case.] 

» [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
I * [Decree affirmed by the circuit court in The 
1 Ariadne, Case No. 525, but afterwards re- 
versed by the supreme court in 13 wall. (W u. 
1 S.) 475.] 
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4. That the speed of the steamer was not too 
great, as she had the right to rely on the ex- 
hibition of a light by an approaching vessel. 

[See note at end of case.] 

5. That the steamer was not in fault, and the 
lihel mu.st be dismissed. 

[See note at end of case.] 

[In admiralty. Llbed in rem by Archibald 
M. Pentz and others, owners of the brig Wil- 
liam Edwards, against the steamer Ariadne, 
Charles Mallory, claimant,] for a collision, 
which took place about 11 o'clock P. M., on 
the 13th of December, 1865, between ihc 
brig William Edwards and the steamer Ari- 
adne. The brig was bound from Havre to 
New York. The steamer was a- pt'opcller. 
bound from New York to Appalaehicola. 
The brig had taken a pilot, and was about 
twelve miles from Barnegat, and about eight 
miles off shore. The libel averred that Die 
brig saw the steamer approaching, at a dis- 
tance of three miles off; that the brig was 
at the time close-haided to the wind, and 
had all her lights displayed; that she kept 
steadily on her course, but the steamer con- 
tinued to approach her and struck her star- 
board quarter, caushag her to sink and be 
totally lost. The damage claimed was over 
$60,000. The answer set up that the night 
was cloudy and dark; that the wind was 
from north to north-north-east, a strong 
whole-sail breeze; that the steamer had 
her lights properly set and burning, and a 
competent lookout properly stationed a'nd 
vigilant; that the steamer had no sails set, 
and was going from seven to eight knots an 
horn*, heading south by west quarter west, 
Barnegat light bearing about soutliwcst half 
south; that the brig was discovered near 
to the steamer, a little on her port I)ow, no 
lights being visible on the brig, and heading 
towards the shore across the steani'ir's l-»itwp; 
that the steamer's bells were immediately 
rung to stop and back, and her Avheel was 
put hard to starboard so as to make her go 
under the stem of the brig, but, although 
her engine was immediately stopped andiTe- 
versed, and her helm was put hard to star- 
board as quickly as possible, yet, by reason 
of the proximity of the vessels, it was impos- 
sible to clear the brig; that the green light 
on the starboard side of the brig had gone 
out, or burned so low and dimly, or had so 
smoked the glass of the lantern, that it was 
not visible; and that the brig could dot have 
been seen sooner that she was. [Affirmed by 
the circuit court in Tlie Ariadne, Case No. 
525, but on appeal to the supreme coiu't the 
decree was reversed in 13 Wall. (80 U. S.) 475. 
See note at end of case.] 

J. E. Parsons and T. Scudder, for libeUants. 
E. H. Owen, and C. Douohue, for claim- 
ants. 

BI/ATOHFORD, District Judge. I think 
the weight of evidence is, that the brig did 
not have burning, at the time of the colli- 
sion, such a green starboard light as the 



statute requires— a light cjipable of being 
seen on a, dark night, with a clear atmos- 
phere, at a distance of at least two miles. 
The night was dark, but not foggy, though 
cloudy, and the evidence is that the light of 
a vessel could have been seen that night two 
miles. No green light on the brig could be 
seen from the steamer, and the evidence 
from on board the brig, that her green light 
was burning at the time so as to be visible, 
beyond a very short distance, Is very unsat- 
isfactory. There had been trouble with both 
of the side lights of the brig that night, 
and they had required to be taken down and 
retrimmed. If the green light had been 
properly burning, it would have been seen 
from the steamer, at a sufficient distance to 
have left the brig wholly blameless, and tlie 
steamer wholly in fault, for the collision. 
This fault on the part of the brig undoubt- 
edly led to the collision. 

In any view, the burden is on the libel- 
lants to show that the steamer was in fault. 
But, as the brig did not have a green light 
properly burning, it is especially incumbent 
on them to show, that, notwithstanding such 
condition of their own light, the collision 
arose from the fault of the steamer. The 
libellants fail to show this. They do not 
show that the steamer could, with proper 
vigilance, have seen the brig in season to 
avoid her. The speed of the steamer was 
not too great, in view of the character of 
the night, there being no fog, and she hav- 
ing a right to rely on the exhibition of a 
light by an approaching vessel, for the rea- 
son that a proper light, if exhibited, could be 
seen at a distance sufficiently great to avoid 
a collision. The steamer had a lookout prop- 
erly stationed, competent and attentive, and 
It is not made out that the brig could have 
been seen sooner than she was. She loomed 
up out of the darkness, but, because her green 
light could not be seen, her course could not 
be discerned, and the evidence is, that the 
steamer was promptly slowed and stopped 
and backed, and, that when the master of 
the steamer, by the aid of his night glass, 
made out the course of the brig, the helm 
of the steamer was put to starboard, which 
turned her head to the eastward, and was a 
proper manoeuvre, as the brig was headed 
to the westward. The libel must be dis- 
missed, with costs. 

[NOTE. This decree was affirmed by the cir- 
cuit court in The Ariadne, Case No. 525, but on 
appeal to the supreme court it was reversed, 
with directions that a decree be entered divid- 
ing the damages between the steamer and the 
bng, although the finding of the court below 
that the brig was at fault in not having her 
starboard light burning, or burning so as to be 
visible more than a short distance, was held to 
be fully sustained by the evidence. Mr. Justice 
Swayne, speaking for the court, said: "The 
steamer was about two hundred yards long. 
* * * When running at her then speed, 
she could easily be stopped in a space of about 
twice her length. She approached the brig in 
the direction most favorable for her lookout to 
see the hull and sails of the latter. According 
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to the steamer's testimony, a vessel without a 
light could he seen the eiphth of a mile. Wer 
testimony also shows the foUowmg facts: t>he 
had but one lookout. The second mate saw 
the hriK first. He asked the lookout if he saw 
her The lookout thereupon turned, and saw 
her. He had not seen her before. He saw no 




•The lookout says the steamer ran about a 
length between the time when he first saw the 
brig and the time when the steamer struck her. 
* • * For all the purposes of thxs case, 
there might as well have been no lookout on 
the steamer. He could have rendered, and it 
was his duty to render, a service of vital im- 
portance, but he rendered none. • ' vv e 
think the conduct of the lookout was marked 
by gross carelessness, and that it was clearly 
one of the concurring causes of the disaster. 
The Ariadne, 13 Wall. (SO V. S.) 4<5.] 



Case No. 525. 

The AJIIADNB. 
[7 Blatchf. 211.r 



Circuit Court, S. D. New York. April, 1S70.» 

Collision— Between Steam and Sail— Lights 
ASP Lookouts. 

1. Where a collision occurred at sea, at night, 
between a brig and a steamer, whereby the bng 
was sunk, she having been struck on her star- 
board side by the steamer's stem, and it ap- 
peared that the starboard side-light 9f the prig 
was not so burning at the time that it could be 
seen from the steamer: Held, that, the brig 
being thus in fault, the steamer could not be 
held liable for the collision, unless some fault 
on her part was shown, so concurring with the 
fault of the brig, as to warrant a claim to cou- 
tribution. ^oi?nn 

[Cited in The Sunnyside, Case No. 13,620; 

The City of Merida, 24 Fed. 236.] 
[See note at end of case.] 

2. Vessels have a right to assume that other 
vessels, if in their neighborhood in the night, 
are acting in obedience to the statute regula- 
tions; and when, by reason of the neglect of 
the brig to carry a proper light, she was not 
seen in time to enable the steamer to avoid a 
collision, the brig cannot insist that, by ex- 
traordinary vigilance, she might have been dis- 
covered from the steamer at a few yards greater 
distance, and claim contribution on that ground. 

[See note at end of case.] 

In admiralty. This was a libel in rem, 
filed in the district court [by Archibald M. 
Pentz and others, owners of the brig Wil- 
liam Edwards] against the steamer Ariadne, 
[Charles Mallory, claimant,] to recover for 
the damages sustained by the llbellants, by 
the sinking of a brig owned by them, 
through a collision, which took place be- 
tween her and the steamer at sea, the steam- 
er having struck, stem on, the starboard side 
of the brig. The district court dismissed the 
libel, [The Ariadne, Case No. 524,] and the 
libellants appealed to this com^. [Decree af- 
firmed. On appeal to the supreme court, the 



» [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

» [Affirming The Ariadne, Case No. 524. This 
decree was reversed by the supreme court m 13 
Wall. (80 U. S.) 475.] 
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decree was reversed in 13 Wall. ^0 U. S.) 
475. See note to The Ariadne, Case No. 524.] 

John E. Parsons, for libellants. 
. Edward H. Owen and Charles Donohue, 
for claimant. 



WOODRUFF, Circuit Judge. After a care- 
ful study of the evidence in this cause, aided 
by the able argument of the counsel for the 
libellants, and his full written brief. I cannot 
resist the conclusion that the misfortune 
which befel the vessel of the llbellants, was 
due to the fact that, at the time of the ap- 
proach of the Ariadne, the starboard or 
green light of the brig had gone out, or so 
nearly so tliat it could not be seen from the 
steamer. There is, undoubtedly, much con- 
flict In the testimony, but the evidence on 
the part of the libellants, though it be taken 
to establish that the light was trimmed and 
bright twenty minutes or half an hour be- 
fore the collision, is not inconsistent with 
the assumption that, either by smoke or oth- 
er Imperfection, it had become nearly invisi- 
ble within that time, while there is much 
evidence in the testimony of the llbellants* 
own witnesses which warrants that assump- 
tion. They had had much trouble with the 
lights, the binnacle light, fed by the same 
oil, required frequent attention to prevent 
its going out, the side-lights required trim- 
ming once, twice, and even three times, dur- 
ing a single watch, and, when the starboard 
light was last brought from the cabin and 
put up, it was flaring. When to this add- 
ed the uniform testimony of every man who 
testified In behalf of the claimant, that no 
light could be seen from the steamer, it is 
clear that. In this respect, the libellants 
stand with a preponderance of testimony 
against them. And this is so without Imput- 
ing wilful falsehood to their witnesses, no 
one of whom, I think, professes to have in- 
spected the green-light after it was put up, 
twenty minutes or half an hour before the 
collision. 

Now, in such case, the libellants cannot re- 
cover, unless they show fault in the steamer, 
so concurring with their own as to warrant 
a claim to contribution. Indeed, the only 
ground for recovery, even if the brig was 
free from fault, would be either thut the 
steamer might and ought to have sooner seen 
the brig, or that, when she did see the brig 
she did or omitted something which she 
ought not to have done or omitted. On this 
point the burthen of proof Is upon the libel- 
lants. ■ 

It is true that, In circumstances of ap- 
parent danger, where there is reason to ap- 
prehend collision, instant and extraordinary 
diligence is the duty of a steamer seeing 
and approaching a sailing vessel, so as to 
avoid her if possible. But vessels have right 
to assume that other vessels, if In theh: neigh- 
borhood, are acting in obedience to the 
statute regulations; and, where the negU- 
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l?ence of the sailing vessel, and her failure 
to comply with the statute requiring her to 
bear a light which can be seen at a distance 
of two miles, have led the steamer into dan- 
ger of collision, it is not for the sailing ves- 
sel to hisist that, by more than usual vigi- 
lance, she might, nevertheless, have been dis- 
covered at a few yards greater distance, and 
to claim contribution on that groimd. In this 
■case, I think there is a failure to show that 
the brig could have been seen from the 
steamer sooner than she was. Certainly, the 
proof does not show it so clearly as to war- 
rant a decree declaring the steamer In fault 
When the brig was discovered, I do not 
perceive that any thhig was omitted which 
could have tended to save the brig. The 
steamer's helm was hove a-starboard, and 
her engine was stopped and reversed. The 
propriety of these manoeuvers cannot be 
questioned. They were done immediately, 
and the manner of the blow shows that they 
were very nearly effectual to cause the 
steamer to pass astern of the brig. 

Without discussing the very prolix testi- 
mony, of the various witnesses, it must suf- 
fice to add that, upon a most pains-taking 
consideration of the case, I think the con- 
clusions of the district comrt were correct, 
and that the libellants have failed to put 
the steamer In fault. 
The decree must be afltemed, with costs. 

[NOTE. On appeal to the supreme court this 
decree was reversed, with directions that a de- 
cree be entered dividing the damages between the 
steamer and the brig, for the reason that proper 
vigilance on the part of the steamer's lookout 
might have avoided the disaster. The Ariadne, 
18 Wall, (80 U, S.) 475. See note to The Ariadne, 
<Jaae No. 524.] 



Case No. 626. 

The ARIADNE. 

[1 Pet. C. C. 4i55.] * 

Circuit Court, D. Pennsylvania. Oct Term, 

1817. 

Admihaltt Practice — Payment op Proceeds 
BEFORE Decree— RUI.E to Return. 

Where money had been paid by an order of 
the district court, under an erroneous construc- 
tion of an act of congress, before a final order 
of the circuit court, in which the suit for the 
same was pending, the circuit court granted 
a rule on the person who had received the 
money to leturn it. 

[In admiralty. Heard on motion for a rule 
requiring the persons who had received the 
money resulting from the condemnation of 
the vessel to return the same to the court 
For report of the case as heard in the su- 
preme court, see The Ariadne, 2 Wheat. (15 
U. S.) 143.] 

The supreme court having affirmed the 
sentence of this court condemning this ves- 
sel and her cargo as prize, the mandate was 
presented at the last term, but no order was 
made respecting the distribution of the 

'[Reported by Richard Peters, Jr., Esq.] 



money. In June last tlie money was paid 
into bank, to the credit of this court At 
a district court lately held, the Judge of that 
court ordered the money to be paid over In 
part to the captain of ihe Argus, who made 
the capture, and a part to the district at- 
torney. 

Mr. Woodward now moved for a rule upon 
the persons who had received the money 
under the above order, to return the same to 
this court or, on failure, that an attachment 
should issue. He contended, that the whole 
subject was in this court, under the man- 
date, and that no order to take the money 
out of the bank, could issue by any Judge 
in vacation, under the act of the last session 
of congress, until this court had made an 
order of distribution amongst the claimants; 
and that even then, the captain had no right 
to receive the parts belonging to his officers 
and crew, without a regular power of at- 
torney from them. 

THE COURT granted the rule. 

Before WASHINGTON, Circuit Justice, 
and PETERS, District Judge. 



ARIADNE. The. (UNITED STATES v.) See 
Case No. 14,465. 



Case K"o. 527. 

The ARIEL. 

[1 Hast. Go.y 

District Court D. Maine. Feb., 18G7. 

Customs Duties— Propeptt Subject to —Domes- 
tic Goons Shipped from Foreign Port to Aid 
IN Concealing Foreign Goods — Manifest — 
Admiralty- Goods Seized on Land. 

1. Goods shipped from one domestic port tt» 
another, and on the voyage taken to a foreign 
port with the design and purpose to disguise 
the character of the vessel, and conceal foreign 
goods there taken on board to be smuggled, 
become incorporated into, and a part of an 
entire cargo to be imported from thence. 

2, Goods seized on land are not subject to 
condemnation and forfeiture in admiralty. 

,^- A claimant, who has voluntarily destroyed 
the ships manifest to prevent its being used 
as evidence, cannot prove its contents by sec- 
ondary evidence. 

4. A sufficient manifest must state, first by 
whom the goods are shipped, second, if part 
of the cargo is brought hack, by whom shipped 
out, and to whom consigned inward. 

5. For want thereof, goods, belonging to one 
of the officers or crew of a vessel belonging m 
whole or in part to an American citizen, are 
liable to forfeiture under section 24 of the 
act of 1799. [1 Stat G46.] 

C. If a manifest is not produced to the 
proper officers, or its nonproduction accounted 
for to tile satisfaction of the court, a forfeit- 
ure attaches to the goods imported. 

7. An attempt to import merchandise from 
a foreign port as coming directly from a do- 



*fReported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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inestic port is fraudulent, and subjects the same 
to forfeiture. 

In admiralty. Libel in rem by the United 
States against the schooner Ariel and cargo, 
claiming a forfeiture of both for violation of 
the revenue laws. For the vessel and a part 
of the cargo no claim "was made; but the 
balance of the cargo was claimed as goods 
brought from a domestic port and not sub- 
ject to duty. 

Geo. F. Talbot, Dist. Atty., for the United 

Staites. „ . ^ 

Almon A. Strout and Geo. F. Shepley, for 

claimant. 



FOX, District Judge. The Ariel la a reg- 
istered vessel of about 23 tons. She sailed 
from Portland about the 11th of July last 
with only one person on botird, her owner, 
Francis Raymond. Her cargo consisted of 
25 hogsheads of salt, which had been taken 
on board the previous voyage at I'oitland, 
and remained on board until it was disposed 
of by Raymond on the present voyage at Mt. 
Besert. This salt was the property of 
Thomas G- Young. Having disposed of the 
salt, Raymond proceeded in the vessel to 
Calais, where he found Young, who had pur- 
chased there 25 M. of lathes, which he put 
on board the schooner. Young and Raymond 
then proceeded in the schooner to Bastport, 
where Young purchased about 100 quintals 
dry fish, 1200 boxes herring, and 16 barrels 
eod-liver-oil. Young states, these articles 
were purchased by him on speculation, and 
were put on board the Ariel, consigned to 
Dana & Co., Portland, that the vessel was 
cleared from Bastport for Portland, these 
articles being entered on a manifest as 
shipped by him to Dana & Co., and tliat at 
the time they sailed from Bastport, he did 
not know that Raymond had any intention 
of going into Campo Bello. The Ai-iel with 
Young and Raymond, the only persons on 
board, sailed from Bastport Aug. 15th, and 
the same night went Into Head harbor, 
which Is hi the island of Campo Bello, and 
British territory, and there received on boai-d 
from the British schooner, Frank, 8 hogs- 
heads of alcohol, 75 packages of gin and 
brandy, 2 casks of brandy, 1 cask of gin, and 
8 packages of spices, one J. D. Carlisle being 
there and aiding in the business, having come 
there in the Frank. The Ariel remained in 
Head harbor three days, and then sailed for 
Portland with Young still on board, Ray- 
mond acting as master. She arrived in Cas- 
co bay ofiE Mackie's island in the night, and 
landed Young, and then stood out to sea. 
She was hovering about the islands in tlie 
bay, standing off in the day time, and run- 
ning in at night to communicate with Yoimg, 
and whilst so employed, she got ashore on 
Birch island and filled with water. A por- 
tion of her cargo was landed, she was then 
got off, and the next day was seized by the 
revenue cutter Mahoning near Cow island, 



and within the limits of Portland. "Whilst 
the vessel was ashore, Young returned to her 
and assisted in saving the cargo. The ves- 
sel and cargo were libelled, and upon proc- 
lamation, no person appearing as claimant, 
she was condemned with all the property 
taken on board of her at Head harbor; but 
Young has appeared and filed a claim as 
owner of the lathes, fish, oil and herring, 
denying their liabiUty to forfeiture, and the 
controversy is now confined to these articles. 
This claimant is shown to be an experi- 
enced ship-master; he denies all connection 
or interest in the illicit undertakings of this 
vessel, and asserts that he did not know or 
expect that she would go into Head harbor^ 
he also denies any interest in the property 
there taken on board. It is certainly the 
duty of the court not llghtiy to suspect the 
truth of statements clothed with the solemn 
sanctions of an oath, but testimony however 
positive must in its nature be liable to con- 
trol by strong presumptive circumstances, 
and must be weighed with care when it 
comes loaded with the temptations of private 
interests and the impressions of personal pen- 
alties. It is a melancholy consideration for 
judges, that in the discharge of public duty, 
they often find themselves obliged to resist 
the influence of human declarations, and to 
rely upon the concurrence of probable cir- 
cumstances. There Is evidence before me, 
full and uncontradicted, that this same vessel 
with Young and Raymond on board, in May 
last went from Portiand to Bastport with 
this same 25 hogsheads of salt, and a quanti- 
ty of pottery belonging to Young, that Young 
then bought some cord-wood, put it on board 
the schooner, that they then sailed to Head 
harbor, where they met this same schooner 
Frank with Cariisle, and took from her on 
board the Ariel a large quantity of alcohol, 
spices and foreign liquors, all of which were 
successfully smuggled ashore at Falmouth 
the Litter part of June, Young and Carlisle 
both aiding in the work. Young was inter- 
ested in that expedition, served as a hand on 
board the schooner throughout the voyage, 
purchased at Bastport the cord-wood for a 
deck-load, in order, as I suspect, to deceive 
any revenue boats they might meet, and I 
cannot but believe that his purchases at 
Calais and Bastport on this present voyage 
were for the same object and purpose, to 
conceal the foreign goods on board, and hold 
out to any casual observer that the Ariel was 
a coaster, with her deck-load of lathes, etc., 
engaged in an honest, legitimate business. 

Young joins this schooner again at Calais, 
acts as one of the crew of this vessel then 
about 30 years old, and of so littie value that 
Young himself states under oath, he woiUd 
hardly take the gift of her, and if Raymond 
is to be believed, he assisted in receiving the 
liquors on board at Head harbor from the 
Frank, and continues on board, until they 
again arrive off IMackie's island, as Raymond 
swears, where he landed Young in the night 
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time, as he did on the former espeditlon. 
Young, however, denies that he was landed 
on that island, but says he was put ashore 
on the east end of Long island, and that his 
reason for going ashore at that place was, 
that he wished to purchase of a person on 
Haskell's island, a quantity of oil and fish. 
If such was his object, it is quite extraordi- 
nary that he should have pursued just the 
course he did, as Long island is la or 15 
miles to the westward of Haskell's island, 
and the Ariel on her passage up, passed quite 
near to Haskell's Island, so that Young could 
have easily been set ashore from the Ariel 
upon the Island, If he wished to land there, 
instead of being carried a dozen miles away 
from it to the westward. I am inclined to 
believe, Young did land on Madde's island, 
and there met his accomplices, and finding 
perlmps, that the suspicions of the govern- 
ment officers had been excited, and that they 
were on thu watch, it became necessary to 
seek out some other place of landing, and he 
therefore returned to the vessel, and was 
set ashore at Long island for that object. 
If everything had been fair, legitimate and 
honest on "Young's part, he would not have 
allowed this vessel to be dodging around tn« 
islands with his property at risk, but having 
arrived so near to her port of destination, 
he would have required the master to finish 
his cruise and enter the cargo, which could 
easily have been done by inserting on the 
manifest, if correct and according to law, all 
the goods and merchandise received on board 
at Head harbor. All the circumstances of 
the case satisfy me that Young was a partic- 
ipator, Interested in this smuggling expedi- 
tion, and that I am not justified in placing 
Implicit confidence in his testimony; and 
upon this point his actions and conduct upon 
the previous voyage of this vessel have, in 
my view, an important bearing, and are 
clearly admissible. I find therefore, as a 
matter of fact in this case, that these articles 
claimed by Young, although products of the 
United States, were pmxhased by the claim- 
ant at Calais and Eastport, not for legitimate 
trade and commerce, but with the design of 
taking them to a foreign territory in this 
schooner, there to be used in aid of a smug- 
gling voyage to this port; that they were 
not taken there for a lawful purpose, but on 
the contrary, the design was they should be 
used there and on the homeward trip in con- 
cealing the real purposes of the voyage and 
the foreign goods on board, and in so dis- 
guising the cargo and the general appearance 
of the vessel, that she would not be likely 
to be overhauled by revenue boats dtn:ing the 
voyage. Prom the time the foreign goods 
were taken on board at Head harbor, the 
goods in question became incorporated with 
them, constituting In the whole but one car- 
go, wliich nnder all the circumstances of lae 
case, I deem it my duty to consider exactly 
as If it had all been there shipped on board 
the Ariel, and had been brought and import- 



ed from thence into this port; for there can 
be no doubt that they were all brouglit in 
this schooner within the limits of the port 
of Portland and Falmouth voluntarily by the 
master, and with the design of here landing 
them. 

This proceeding Is on the admiralty side of 
the court, and the libel alleges in the first 
count that these goods are forfeited, being 
seized on navigable waters, etc., because 
they were landed without a permit and not 
in open day; but the fact is, that although 
some of the goods were thus landed, none of 
the goods so landed were ever restored to 
the Ariel, but were seized on land by the 
government officers, and although landed in 
violation of the statute, yet having been 
seized on land, they are not subject to con- 
demnation and forfeiture in the admiralty. 
Of course the goods which had never been 
landed, but had always remained on board 
the Ariel, cannot be condemned under this 
count in the libel. The second count charges 
an importation of these goods from a foreign 
place by the Ariel without having a mani- 
fest or manifests on board agreeably to the 
requirements of the statute. It is necessary, 
therefore, to examine carefully all the evi- 
dence relating to the manifest, and ascer- 
tain whether the provisions of the statute 
have hi any respect been violated 

Young says "The articles in question were 
entered on the manifest in his name, consign- 
ed to the Dana's In Portland, that he and Ray- 
mond went to the custom house in East- 
port, and he thinks he saw the name of the 
coUector of Eastport upon the manifest "^ 
liaymond in his deposition states 'The lathes, 
fish, herring and oil, were on the manifest! 
The YesseL cleared from Eastport for Port- 
land. They were by a written memorandum 
from Young to me put upon the manifest In 
the name of J. B. Carlisle. At the time the 
schooner was taken, there was in a tin box 
In my trunk on board of her, her register, 
a biU of sale from Barton, a manifest and 
some other papers. The last time I saw 
them was on Sunday before I got on the 
ledge, have not seen them since, and don't 
know what has become of them." On cross 
examinaUon he again repeats that these arti- 
cles were on the manifest, and In reply to 
the inquiry, "what did you do with the mani- 
fest," he says, "I cannot tell you. I lost it 
certainly. I had my papers in a tin box on 
Sunday, the day I got on the ledge. Since that 
I don't know what has become of them."^ 
Young says he has no doubt Raymond threw 
the manifests overboard, for he heard him 
say he should do so if chased by a cutter. 
Raymond claims there was a manifest on 
board when the schooner was seized; but 
this is denied by the officers of the cutter. 
None has ever been produced, and on the 
whole, I am inclined to believe Raymond told 
Young what Young says he did, and that when 
chased by the cutter, he did destroy it by 
throwing it overboard. In his deposition h& 
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nawliere expressly denies that he did so. 
and as he does not pretend that the liquors 
were entered npon any manifest, he would 
be quite lilcely to take that course, if the 
■occasion should arise. 

The act of 1799, c 22, § 23, [l Stat. 044,] 
declares, that no goods, wares or merchan- 
dise shall he brought into the United States 
fi-om any foreign port or place, in any ship 
or vessel belonging in whole or in part to a 
citizen, unless the master or person having 
charge, etc., shall have on board a manifest 
■or manifests in writing, signed by such mas- 
ter or otlier person, containing the name 
of the port where the goods in such mani- 
fest mentioned shall have been taken on 
board, and the port for which they are con- 
signed or destined, particularly noting the 
goods, w^ares and merchandise destined for 
each port, and the name, description and 
build of such ship or vessel, her true ad- 
measurements; and the port to which she 
"belongs, with the name of each owner ac- 
cording to the register, together with the 
•name of the master or other person in charge, 
a just and particular account of all the goods, 
wares and merchandise so laden and taken 
■on board, whether in packages or stowed 
loose, together with the marks and num- 
bers as marked on each package, and the 
number, quantity and description of the pack- 
ages, in words at length, together with the 
names of the persons to whom the same 
are respectively consigned agreeably to the 
bill of lading, signed for the same, unless 
when the said goods are consigned to order, 
when it shall be so expressed in said mani- 
fest, together with names of passenger.** and 
their baggage; and that the form of a mani- 
fest for goods and merchandise imported in 
a vessel of the United States, shall be as 
specified in the statutes. If any articles of 
the outward cargo are brought back, they 
-are to be detailed, specifying by whom ship- 
ped outward and to whom consigned inward. 
It thus appears that the statute explicitly 
■declares what the manifests shall contain to 
give it validity; it makes all these particu- 
lars requisite; they must each and all be 
found in the manifest to protect the prop- 
■erty on boai-d; all these matters as to the 
vessel, the voyage and her ownership, the 
ownersliip of the goods, the consignee, etc., 
the statute requires should be recited In the 
manifest. Is there sufficient legal evidence 
before the court, that such a manifest of 
these goods was ever on board the Ariel? 
Is secondary evidence of the character and 
contents of a manifest voluntarily desti-oyed 
by tlio master admissible? Under such cir- 
cumstances, is the claimant at liberty to 
prove by parol, that there was on board a 
valid statute manifest? A party, who under 
no pretense of mistake or accident, volun- 
tarily destroys primary evidence to prevent 
lis being used against him, or for other 
fraudulent purposes, thereby excludes him- 
self from the benefit of secondary evidence. 
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UJggs V. Tayloe, 9 Wheat, [22 U. S.] 483. 
There is no evidence properly before me, 
showing that there was any valid manifest 
on board the schooner during this voyage, 
and I should be fully justified in condemn- 
ing this property on this account; but wfiiv- 
ing this objection, and conceding that the<c* 
goods were entered on a manifest of some 
kind either at Bastport, or after leaving that 
port, this paper, whatever it was, is not 
produced in court at the hearing, but was 
fraudulently destroyed by the master, and 
I have no satisfactory evidence of its con- 
tents. Am I to presume it was a perfect 
and complete document in accordance with 
all the requirements of the statute? or from 
its destruction, should I not rather presume, 
tliat it would not answer the requirements 
of the law. "In odium spoliatoris omnia 
praesumuntur." 

Spoliation of papers Is always an aggravat- 
ed and flagrant circumstance of suspicion, 
and whilst in prize causes, in England and 
this country, it does not, as on the continent 
create an absolute presumption of guilt, yet 
in the language of Lord Stowell "a case 
that escapes with such a brand upon it, Is 
saved so as by fire." But, whatever might 
be the presumption ordlnarUy, the testimony 
of Kaymond and Young are in conflict In 
relation to one particular, which the statute 
requires should be truly stated in the mani- 
fest, and that Is, the name of the consignee 
of the goods. Young says that the goods 
were consigned to Dana, and so entered upon 
the manifest, whilst Kaymond states they 
were by Young's written direction entered In 
the name of Carlisle. It may be claimed 
that from the language of this witness, It is 
uncertain whether he Intended to be under- 
stood that Carlisle appeared by the manifest 
to be the shipper, or consignee, but this is 
not of any great consequence for according 
to the testimony of Young, Carlisle was not 
the shipper, and had no interest In the 
goods; and the form prescribed by the act 
requires that the manifest shall state by 
whom the goods are shipped. Again, this 
vessel, being bound from Bastport on a 
foreign voyage, should have cleared for her 
port of destination after delivering to the 
collector a manifest of aU her cargo. This 
Is required by the 93d section of act of 
1799, [1 Stat. 698,] and by the 23d section of 
the same act, [1 Stat. 644,] it Is provided, 
that if any part of the outward cargo is 
brought back, the manifest at the port of ar- 
rival shall state, by whom shipped outward, 
and to whom consigned inward. Of course 
no manifest, which was ever designed to be 
presented to the customs officers at the port 
of arrival of this schooner, would have shown 
that these goods had been transported to 
a foreign country, or that she had touched 
at any foreign port after leaving Bastport. 

By the 24th section of the statute of 1799, 
[1 Stat 646,] It is enacted, that if any goods, 
wares or merchandise shall be imported or 
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brought into the United States in any ship 
or vessel whatever, belonging in whole or 
In part to a citizen of the United States, 
from any foreign port or place without hav- 
ing a manifest or manifests on board agree- 
ably to the directions in the foregoing sec- 
tion, or which shall not be included or de- 
scribed therein, or shall not agree therewith, 
in every such case, the master or other per- 
son having charge, &c, shall forfeit and pay 
a sum oX money equal to the value of 
such goods not included In the manifest, 
and all such merchandise, not Included 
in the manifest, belonging or consigned to 
the master, mate, officers or crew of such 
vessel, shall be forfeited. The claimant 
was one of the officers or crew of the 
Ariel; there was an importation of the 
goods In question from a foreign port; the 
vessel is found with the goods on board 
without a manifest; and I think I am justi- 
fied in concluding that if there ever was any 
manifest, it was not one which would an- 
swer the requirements of the law, and that 
the property In question Is therefore liable 
to forfeiture. 

It seems to me, that under another view 
of the provisions of the act of 1799, this 
property is also liable to forfeiture. The 
25th section of that act p. Stat 646] re- 
quires, that the manifest described In the 
23d and 24th sections [1 Stat 644r-646] shall 
be produced by the master to the boarding 
officers of the customs on his arrival within 
four leagues of the coast, and shall also be 
produced to the officers of the customs, who 
shall first come on board upon the arrival 
of the vessel within the limits of any district 
In which any part of the cargo is to be land- 
ed. He shall also deliver to each of these 
boarding officers true copies of this mani- 
fest, and they shall certify on the back of the 
original manifest to its being so produced to 
them, and the master shall produce and de- 
liver to the collector his original manifest 
so certified. The manifest, it appears, 
should thus be made out before the vessel 
arrives within four leagues of the coast, and 
must be on board at the time' of the im- 
portation, and remain and continue on 
board unUl produced to the coUector. it 
is not enough for the claimant to show 
that a manifest was on board at the time 
when the vessel arrived within four leagues 
of the coast, or when she arrived at the port 
of destination, and that five minutes after- 
wards it was fraudulently destroyed by the 
master. The original document is demanded 
by the law. It has its own work to accom- 
plish. It is to manifest the truth and the 
facts, and to continue on board, so mani- 
festing them, from the time the vessel Is 
within four leagues of the coast; from that 
moment to be always in readiness to testify 
and declare the truth to the difftTeut board- 
ing officers, and finally to rest in the custom 
house, there to remain as part of the public 
documents of the department. And this re- 
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suit is confirmed by the proviso of section 24» 
which enacts, that if it shall be made to 
appear to the satisfaction of the collector, 
or to the satisfaction of the court In which 
a trial shaU be had concerning such for- 
! feitures, that no part of the cargo of such 
t ship or vessel had been unshipped after it 
was taken on board, except such as shall have 
been particularly specified and accounted for 
in the report of the master or other person 
having charge or command of such ship or 
vessel, and that the manifests have been lost 
or mislaid without fraud or collusion, or that 
the same were defaced by accident, or In- 
correct by mistake, in any such case, the for- 
feiture aforesaid shall not be Incurred. 

If the manifest is not produced, I am of 
opinion that the forfeiture attaches to the 
Importation, unless its non-production Is ac- 
counted for to the satisfaction of the court, 
within the terms of this proviso; as in the 
present case, I believe the manifest was 
fraudulently desti-oyed by the master, and 
as a portion of the cargo had also been dis- 
charged without being specified in any re- 
port of the master, this claimant cannot de- 
rive any benefit from this proviso, but on the 
contrary is rather concluded by It I am 
therefore of opinion that all the property In 
question which was found on board this 
schooner, Is liable to forfeiture raider *"the 
second count in this libel. 

The last count is founded on the act of 27th 
of May, 1S48, [9 Stat 232,] In connection 
with the act of 18G6, c. 201, § 4, [14 Stat 
179.] By the former act, registered ves- 
sels, trading between one port in the United 
States and one or more ports in the same, 
are allowed to touch at foreign ports and 
take on merchandise, &c., provided they are 
furnished by the collector of the port In 
which they take In theh: cargo in the United 
States, with a certified manifest of their 
cargo. In the present case, there is no evi- 
dence of any such manifest having been ob- 
tahied at Eastport; and as the announce- 
ment to the collector at Eastport that they 
were bound to Head harbor, and a request 
for a certified manifest would at once have 
excited his suspicions, and defeated their 
purpose in going there, I cannot believe that 
any such certified manifest was obtained 
there, although from the omission of the 
government and claimant to procure any 
evidence touching this point from the files 
of the custom house at Eastport the court 
has not been furnished with that certain 
and positive testimony, which it was in the 
power of either party to have produced. By 
the 4Sth section of the act of 1799, It is 
made requisite that merchandise of the 
growth, product or manufacture of the United 
States, If exported to a foreign country, 
should be cleared out, on its original exporta- 
tion from the United States; if not so cleared 
out and It is taken to a foreign place and re- 
imported from thence, it is subject to duty. 
In the present case, there is no pretence of 
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a clearance of these goods from Eastport to 
any foreign port, and if brought from such 
foreign port and liable to duty, the mani- 
fest should certainly show the true state of 
the case in regard to them, and it was fraudu- 
lent on the part of the claimant to attempt 
to import thera as coming directly from East- 
port, and so not subject to duty. 

The 4th section of the act 186G, c. 201, [14 
Stat. 179,] declares that if any person shall 
fraudulently or knowingly import or bring 
into the United States, any goods, wares 
or merchandise, contrary to law, the same 
shall be forfeited. These goods were carried 
from Eastport to a foreign place. Head har- 
bor, without a clearance or certified mani- 
fest, and are brought hero from this foreign 
port without the certified manifest required 
by the act of 1848, or the manifest described 
in the act of 1799, and under the fraudulent 
pretext of being brought here directly from 
a home port. Raymond and Young were 
both of thera experienced ship-masters, con- 
versant with the revenue laws, practiced in 
the violation of their provisions, and I think 
I am justified imder all the circumstances, 
in finding that these goods were imported 
and brought by them into this port fraudu- 
lently and knowingly in violation of law, 
and therefore subject to- forfeiture. 

Obeying the instructions of the supreme 
court as declared in U. S. v. Taylor, [Taylor 
v. U. S.,] 3 How. [44 U. S.] 197, that "revenue 
laws ought to be so construed, as most 
effectually to accomplish the intentions of 
the legisLiture in passing them, instead of 
being construed with grpat strictness in favor 
of defendant," I do pronounce, declare and 
decree, that the propei*ty here claimed by 
Thomas G-. Young, which was seized on board 
the Ariel to wit: 16 barrels cod-liver-oil, 10 
M. lathes, 2,000 lbs. dry fish, 424 boxes of 
herring, be forfeited to the United States 
of America, and that the remainder of this 
property, although equally liable to con- 
demnation, having been seized on land, is 
not subject to condemnation In the present 
proceeding. 
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The ARIES. 

[2 Spr. 198.] ' 

District Court, D. Massachusetts. May, 1863. 

Prize— Violation of Blockade — Act of Masteb 
— Owners of Vessel and Cargo. 

1. In case of breach of blockade, the owners 
of the vessel, in a prize court, are conclusive- 
ly bound, in all cases, by tiie act of the 
master. 

2. It is also a general rule that the owners 
of the cargo are bound in like manner; and 
the few cases in which persons interested in 
the cargo are i>ermitted to show that the act 
of the master in violating blockade was against 
their wish, are carefully guarded, and are 

* [Reported by Hon. Richard H. Dana, Jr., 
and here reprinted by permission.] 
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chiefly such as present a kind of physical im- 
possibility of their knowledge or desire. 

3. Examination of facts to show a hostile 
destination and ownership of cargo. 

In admiralty. 

R. H. Dana, Jr., U. S. Atty., for the United 
States and captors. • 

G. G. Thomas, for claimants of vessel. 
H. H. CJoolidge, for daimanfcs of cargo. 

SPRAGUB, District Judge. The steamer 
Aries was built little more than a year ago, 
in Sunderland, England, and owned, as the 
papers show, by a person with a foreign 
name, and called by some of the witnesses 
a Spaniard, F. P. Obiclni. She sailed from 
Sunderland directly to Charleston, S. C, run- 
ning the blodcade of that port, with a cargo 
which was sold there by auction. None of 
the papers found on board show what was 
her ostensible destination for that voyage. 
We learn the fact from the admissions of the 
master and mate, on. the preparatory exami- 
nation. From Chaiieeton she sailed with a 
cargo of cotton, again breaking blockade, to 
Porto Rico, and thence to St. Thomas. At 
SL Thomas she took in a cargo, and sailed 
to Gibara, in Cuba, near Havana, where she 
took in more cai-go, and sailed thence foi* 
Charleston, and was captured at Bull's bay, 
near Charleston, by the United States steamer 
Stetton, Captain Devens, on the 28th March 
last, in the act of attempting to break the 
blockade. The master, mate, and crew ad- 
mit, on th^ esamination, that the actual 
destination was Charleston, while the osten- 
sible destination, on all the ship's papers, was 
New York. Under these circumstances, the 
oondemnation of the vessel Is inevitable. The 
master, who has been here and returned to 
England, puts in no claim for the vessel. 
The only claim Is by the British consul, 
rather a formal and official claim, in behalf 
of vessel and cargo, for British owners. As 
the blockade has long been notorious, and the 
vessel has been in and out of Charleston in 
violation of it, the owners of the ship can- 
not be heard to deny that the master was 
their agent In his acts. Indeed, the rule of 
prize courts seems to be that, In all cases of 
breach of blockade, the owners of the vessel 
are concluded by tbe act of the master. In 
this case, there Is satisfactory evidence that 
the owners knew of the blockade, and must, 
have known and assented to this series of 
acts in violation of it. 

A claim is put in for the cargo by Messi-s. 
RIera, Thibaut, & Co., of New York, as agents 
for Messrs. I. Mudne & Co., of Gibara, Cuba. 
Their affidavit states only that the cargo 
was consigned to them, at New York, by I. 
Munne & Co., who sent them throe bills of 
lading of the cargo, and a letter of advice. 
On learning of the capture, and of the ar- 
rival of the Aries in Boston, they wrote to 
I, Munne & Co., and received a reply; but 
they do not annex the reply to their affidavit, 
or a copy of it, and only say that it promised 
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fnrther Information. It Is evident that 
Messrs. Riera, Thlbaut, & Co., knew notliing 
of this consignment laeyond the fact that 
there was an ostensible consignment to them 
at New York. The preparatory evidence 
shows that two Spaniards, by the names of 
Salcedo and Malgar, sailed in this steamer, 
as passengers, from Sunderland to Charles- 
ton, and thence throughout the voyage, until 
her capture. The mate says he imderstood 
they owned the outward cargo, and that they 
acted as owners at Charleston. At SL Thom- 
as, two other Spaniards, by the names of 
Pucho and Estoval, joined her as passengers, 
and were in her when captured. Estoval 
was examined, and states, without attempt 
at concealment, that the cargo was owned 
by these four passengers, he having given 
the others $1000 for an interest hi It, the ex- 
tent of which he does not state; that there 
were no bills of lading or consignees of the 
cargo; and that it was destined for Charles- 
ton, to be sold there by the owners, who ac- 
companied it He makes no claim to it In 
this court, apparently considering it as a 
hopeless case, and says, in his examination, 
that he lost his adventure by the capture. 
The three other passengers left the vessel, 
and have made no attempt to claim their 
property. The mate also testifies that this 
cargo belonged to the passengers. The en- 
gineer also testifies that it was reported on 
board that the passengers owned the cargo 
or a part of it. The testimony of the master, 
William Richards, Is disingenuous. He at 
first states that the steamer was boimd, "by 
her papers," to New York, and says he does 
not know who owned the cargo, and refers 
to the bills of lading as showing who were 
.consignees, and says he thinks Roman & 
Poa, of Porto Rico, were the shippers, to 
whom he gave bills of ladhig; but, at last, 
admits that she was bound to a Confederate 
port The officers, and such of the crew as 
were examined, all admit their knowledge of 
her actual destination. Against this testimony, 
we have only the documents found on board. 
These, of course, would not be expected to dis- 
close a blockaded port as the port of destina- 
tion, for that would betray her to any cruisers 
who might board her. She would have an 
apparent lawful destination to exhibit to 
cruisers so long as it would serve her, and 
until It was necessary to keep ofiC for her 
destined port when the ostensible destina- 
tion wo\ild no longer avail her. Her ostensi- 
ble destination was from Havana to New 
York, which would account for her position 
off the southern coast, at any point not too 
near in shore. But the cargo was of a char- 
acter it would be absurd to suppose could be 
sent from the West Indies to New York. It 
consisted chiefly of the produce and manu- 
factures of the New England and the middle 
states, which are exported thence to the 
West Indies, and other articles paying hlgfit 
duties In the West Indies. It would require 
great credulity to believe that a cargo of 
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cotton and flann^ clothing, flour, breadstuffs, 
boots and shoes, butter, cheese, tea, nails and 
spikes, pig lead, and cordage was destined 
on any mercantile enterprise from St Thom- 
as and Cuba to New York, rather than to the 
rebel states. 

There are found on board three blDs of 
lading, all dated at Gibara, in the name of 
J. Munne & Co. as shippers, with Riera & 
Thibaut of New York, as consignees, and 
a letter accompanying them. This letter Is 
from J. Munne & Co. to Riera & Thibaut 
and states that this cargo, part shipped at 
St Thomas and part at Gibara, chiefly be- 
longing to the writers, but a part to a passen- 
; ger, is all consigned to them. It requests 
them not to insure, and says they will ad- 
vise them hereafter what to do with the 
proceeds. The custom house documents all 
contahi the same statements as to the con- 
signments of the cargo, and destination of 
the vessel. K Messrs. Munne & Co. were 
the real owners of this cargo, I could not 
permit them to show that they did not 
know of the intent of the master to break 
the blockade. The general rule is, that the 
owner of the cargo is concluded, In respect 
of breach of blockade, by the act of the mas- 
ter; and the cases In which he Is allowed to 
show that the act of the master was with- 
out his knowledge and against his wish, are 
few and carefully guarded; one being where 
it was physically impossible that It could 
have been otherwise, as where no war or 
blockade existed, or was impending when 
the vessel sailed, and there had been no 
chance to communicate since. But, in this 
case, it is impossible to suppose ignorance 
In Munne & Co. The blockade of Charles- 
ton had long been notorious, and the four 
passengers, and the master, officers, and 
crew, all knew that this vessel had come 
from Charleston, and was boimd directly 
there again; and the letter of Munne & Co. 
shows that they had relations with one of 
the passengers respecting part of the cargo, 
and they of course had dealings with the 
master, who signed the bills of lading made 
out for them from printed blanks furnished 
by them. It seems also that, with full 
knowledge of the capture and prize proceed- 
ings here, they have done nothing which 
their nominal agents think It necessary to 
bring before this coxu:t If an owner of a 
cargo could save his property in a clear case 
of breach of a notorious blockade, by show- 
ing that he did not in fact know of the In- 
tention of the master of the vessel to at- 
tempt a breach of the blockade, such proof 
could nlways be given. He would be studi- 
ously silent and iminformed on the subject 
and have a full supply of documents to 
show a lawful destination; and probably 
nominal owners would also be resorted to, 
who might in fact know nothing, and care 
nothing, about the cargo and its destination. 
The rule of the prize courts Is doubtless s 
wise and necessary one on this head. In 
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me present case, however, the evidence dis- 
closes actual ownership in the four passen- 
gers, without bills of lading or consignment, 
and a formal and fraudulent title and papers 
In Munne & Co., with a false destination and 
consignment, to cover the transaction as long 
as the cover would avail it. And even if 
Munne & Co. were the owners, they would 
be concluded by the dear force of the evi- 
dence in the case, without the necessity of 
resorting to the presumption of law laid 
down in the books. Decree of condemna- 
tion of vessel and cargo. 

[NOTE. For a subsequent hearing in this 
case concerning the distributionof the proceeds 
of the condemnation sale, see The Aries, Case 
No. 529.] ==, 

Case l^o. 629. 

The ARIES. 

[2 Spr. 262; * 26 Law Rep. 336.] 

Bistrict Court. D. Massachusetts. Feb., 1864. 

Prize— Signal Distance— Act 1863. 

What constitutes signal distance, mthin the 
meaning of the act of congress of 1862, c. ^04, 
§ 3, (2 Stat. 600,) regulating the distribution 
of prize money. 

In admiralty. 

No special counsel appeared for any of the 
contesting parties, though opportunity was 
offered to the parties to be so represented. 
The whole cause was presented, by con- 
sent, by B. H. Dana, Jr., II. S. Atty. 

SPRAGUE, District Judge. This vessel 
and her cargo have been condemned. [The 
Aries, Case No. 528.] The actual captor 
was the United States steamer Stettin. Cer- 
tain vessels of the navy claim to share In 
the proceeds with the Stettin. Their right 
to participate is the question now for de- 
cision. The only one of these vessels which 
claims to have been within direct signal 
distance is the Memphis. I will consider 
h.er case first The Stettin was the most 
northerly of the vessels composing the block- 
ading squadron off Charleston, and was sta- 
tioned at Bull's bay something like twenty 
miles to the northward of the flag-ship. A 
little after midnight, on the morning of the 
28th of March, there being a thick fog, she 
saw the light of a steamer attempting to 
run in. The Stettin slipped Immediately 
and stood outside of the chase, to cut her 
off from the inlet, and to prevent her go- 
ing out to sea, and threw up one or two 
rockets and fired two guns at the chase; 
■ but the fog setting in thick, she lost sight 
of her. The Stettin remained on the watch 
until daybreak, when she saw the chase 
ashore In the bay, boarded her with boats, 
and took possession. The prize proved to 
be the steamer Aries, bound from St. Thom- 
as to Wilmington, with a valuable cargo. 
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The Stettin fired no guns, and made no sig- 
nals after daybreak. 

The officers of the Aries, having been 
brought in, have given their evidence. They 
say that no vessel was within sight, or, 
so far as they know, within s'gnal d'stance* 
from the time tb.ey were seen untd the cap- 
ture, and that they heard no guns and saw 
no lights except from the Stettin. The evi- 
dence of the commander and officers of the 
Stettin was to the same effect The Mem- 
phis was stationed at Bitde^nake shoals. 
Her distance from the station of the Stet- 
tin is variously stated; the nearest being 
nine miles in an ah: line, and, by the course 
of vessels, from twelve to eighteen miles. 
The United States schooners Blunt and 
America were both about one mile nearer 
than the Memphis, at least by the com-se 
vessels must take. Neither of them heard 
guns, or saw lights, or claim to have been 
within signal distance, or to share in the 
prize. Mr. Curtis, the executive officer of 
the Memphis, has given his testimony be- 
fore the commissioner here. He says that he 
was below, and neither heard nor saw any- 
thing, but was told, the next morning, that 
lights had been seen in the direction of the 
Stettin. He adds that he did not consider 
the Memphis to be within signal distance; 
that the Stettin could not be seen by day 
except from the mast-head, and neither flags 
nor Coston lights could be made out from 
her under the most favorable circumstances. 
Interrogatories have been sent to the Mem- 
phis, and to her commander, Lieutenant 
Watmough, but no answers b.ave been re- 
ceived. Lieutenant Watmough replied by 
letter to tiie United States Attorney that his 
recollections were not sufficiently distinct for 
answering the interrogatories, and adds that 
he saw the light of a rocket and the flash of 
a gun from the Stettin, but the fog closed 
in so thick that he saw no more. It was 
his duty to answer the interrogatories to 
the best of his recollection and belief, and 
his letter is not testimony; but as his offi- 
cers and crew are interested, I will consider 
whether, if full testimony should result in 
putting the matter where his letter puts 
it, it would avaU the Memphis. If so, I 
might entertain a motion for further proof. 
According to his letter, the light of a rocket 
was seen, and the flash of a gun; but no 
report was heard, and it does not appear 
that the direction of the rocket was ob- 
served; and probably, in the fog, only the 
glare of its light was seen. The Memphis 
made no attempt to reply by gun, rocket, or 
otherwise, or to get under way. She could 
only have conjectxu-ed, at the time, from 
what vessel the lights proceeded, and learned 
the fact the next day, when she heard the 
circumstances of the capture. 

The question, then, is reduced to this: 
The Memphis was too far distant to make 
out flags or Coston lights, or to hear, in that 
state of the wind and weather, the report 
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of guns of the calibre of those on board the 
Stettin, but was near enougl^ to see the 
flash of a gun and the light of a rodcet in 
the air. It Is to be observed that the cap- 
ture was made by daylight, when the evi- 
dence shows there was no pretext for say- 
ing that any signals could be seen. But I 
will take the most favorable view for the 
Memphis, and include the whole time from 
the sighting of the Aries until the capture. 
Can the Memphis be considered as "within 
signal distance" in the meaning of the stat- 
ute? Evidence has been taken from the 
principal officers of the vessels ofC Oharles- 
tion, and especially of CJommodores Turner 
and Godon, the successive commanding of- 
ficers of that squadron, on the subject of 
signals and signal distances. Some of them 
say that they do not consider guns and 
rockets to come within the term "signal 
distance." Others speak of vessels as not 
within signal distance unless guns and rock- 
ets be included. Others again, and perhaps 
the larger number, and among them the 
two commodores, include guns and rockets, 
with positlveness. No system of signalling 
by guns and rockets has been adopted by 
the navy department, or is in general use. 
What use has been made of guns and rock- 
ets for that purpose Is by special order of 
the commander of each squadron. In the 
squadron off Charleston, the utmost extent 
to which it has been carried seems to be 
this: Single rockets were to be thrown In 
the direction the blodcade-runner was tak- 
ing. One witness says that three rockets 
Indicated tb.e approach of a ram. No one 
says that a single gun has any special sig- 
nification; but it is said that, if two guns 
are heard in rapid succession, it is the duty 
of the vessel hearing them to go immedi- 
ately and ascertain the cause of the firing. 
This does not, in my opinion, amount to a 
system of signals by guns and rockets, of 
such a character as to satisfy the requhre- 
ments of the statute regulating the distribu- 
tion of prize money. Whether such a sys- 
tem might not be established, I do not un- 
dertake to determine. The Memphis did not 
even hear a gun, but merely saw the glare 
of one gun and rocket as refracted through 
the fog. The claim, therefore, of the Mem- 
phis must be disallowed. 

The flag-ship New Ironsides and the Pow- 
hattan, Canandaigua, Housatonic, and oth- 
er vessels of the blockading squadron, have 
also put in claims to share In the proceeds. 
They place their claims on two grounds: 
First, that of co-operation In a common en- 
terprise of blockade, which, they contend, 
makes them captors of all vessels taken by 
any ship of the squadron in an attempted 
breach of the blockade, irrespective of the 
question of signal distance. This ground of 
claim was fully considered by this court, 
and disallowed, In the case of The Chero- 
kee, rCase No. 2,640.] Their other ground 
of claim is, that, although they were not I 
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themselves within dhrect signal distance of 
the Stettin, yet, if the Memphis was within 
signal distance of the Stettin, she could re- 
peat the signals to the vessels nearest to 
her, and thus they could pass through the- 
fleet It is sufficient to say that the first 
link in the chain fails, as the Memphis her- 
self is decided not to have been within sig- 
nal distance; and, If she had been, 1 should? 
very much doubt whether the abiUty to re- 
ceive signals by repeating can be held to* 
bring a vessel within the benefits of the- 
statute. The decree must be, that no ves- 
sel of the navy Is entitled to share with the- 
Stettin in the distribution of the proceeds. 

r^n^P^*® St John, [Case No. 12,225;] The 
BUa & Anna, [Id. 4,368.] 



Case No, 630. 

ARKANSAS v. BALL et al. 

» [Hempst MLy 

Circuit Court, D. Arkansas. May Term, 1847. 

Statb and State Offjoeks — Suit bt (Sovernoij. 
ON Administration Bond— Plbading. 

!• On an administration bond, payable U> 
the governor by name, and to his successors 
m office, the suit for the benefit of the party 
injured must be brought In the name of the 
governor for the time being, and not by his 
style of office. 

2. Although he is a purely naked trustee 
for any party injured, yet the legal titie is 
in him, and he must sue. 

«m- -^ suit by the style of office, namely, 
Tae ^ Governor of the State of Arkansas. 
Plaintiff," cannot be maintained. 

[At law. Action of debt on administratiom 
bond by the governor of the state of Arkan- 
sas against Bennett B. Ball, John S. Blair,, 
and Benjamin P. Howard. Defendants de- 
mur. Demurrer sustained.] 

A. Fowler, for plaintiff. 

Daniel Rlngo and P. W. Trapnall, for de- 
fendants, made the following points on the 
demurrer to the declaration: 

(1.) The legal title to, or interest In, said 
bond Is not In the plaintiff, but in the state 
of Arlcansas, or the legal representatives of 
John Pope, deceased, to whom it was made- 
payable. 

(2.) That there is no such corporate be- 
ing known to or recognized by law as "The- 
Governor of the State of Arkansas," capable- 
of suing or being sued, or of creathig or re- 
ceiving any obligation; but the right, if any,, 
in the bond set forth in the declaration, is,. 
by law, vested in the present incumbent of 
the office of governor, who holds the same- 
as a naked trust, for the use of such as have 
been damnified by a breach of the conditioo. 
And in the name of the individual who holds- 
the office, and not In the name of his style 
of office only, we presume every suit on such- 
obligations has been prosecuted, and so the 
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statutes certainly contemplated tl.ey shonia , by ^ch court aPP-Pji-^,^ to^| P^^^^ 
be prosecuted. ^-%inde^. th^ m^ ^e f^^^l^ ^^ '^^^ ./^.^h court; and 

sued in the name of the state, ^yji^™^^^ 1 ^e^iected to pay the same witiin ten days 
the provisions of the 171st section of toe negected ^o^ y ^^^^^ ^^^^ ^^^^^ 

administration law. See Rev. St. p. 59 J 15, j after tne ma g administrators were 

tit "Abatement." which shows conclusively ; facts are ^hown tne ^^^ 

that such suits, when brought in the name of ^^.^, ^^.^^^^^^/^^^^^^^ the whole 

the governor, must be in the name of ttie ^"^^f ^^i^5|,^^^^ the rights and 

person holding the office for the time b^ng. ^^^^^^^^^'^t^^ ^editorsT and of making 
and not in the name of his style of office i Priorities ^J f ^^^^^^.^^i^r, if. upon set- 
otherwise there could be no substitution of . |°°^^^^^^/^ ^^^^^^.^H^^^ the 
the name of his successor, ^^ere th« Pj^^^J paZentrbe made in a different order, or 
tiflC dies or is removed from office as there P^^^^t^^^J^^^^ proportion, a burden and 

provided. ! responsibility of which the law has entirely 

Taylor v. Auditor. 2 f '^^^^^^J^' ^'XrifCs' i exempted the administrator, by only requir- 

the auditor can maintam suit on sheriffs e^^mpre ^^ ^^^ ^^^^ 

bonds made to the governor and his sue- ^^fJ^^^J^ ^^^t ^rbeen expressly adjudge 
cessors in office, by virtue of statute of 1836 ^^^^^^^ ^^^^ ^^^^ ^f q,^^ state in Outlaw 
hnt on such bond suit in ^f -^^^f^^J^ i ^^ ?SlT2?k. 470. and against the ^rha- 
maintained, only when the state is the D en^ , v. . ^^^ision. we confidently be- 

flciary. or entitled to tl^e m<mey r^over^d clp^e of this d^is^^ .^^^^^^ ^^^^^ ^^ ^^ 
by the suit This was adjudged before the Ueve, no ^^ ^^^ ^he statutes In 

taking effect of the J^e-^^^^ Sta^|es^ phes *- P/^^^^^J J^ ^0. 1839. as forcibly as 

rhillips V. Governor, 2 Ark. 3S2, was m | ^""^^^ ^ contained in the Revised Statutes, 
stituted before the taking ^f ^ct of om: Re- | to tbos^^^nt^^^^^^^^ , comparison of their 
vised Statutes, and not subject to the pro- ,,^8 is ma v ^^^ "Administra- 

visions of the 171st section of our admm- pr^isions.^ee A j ^^ ^^^^^ ^^^^ ^^ 

istration law, as this suit is; was brought , ^o^ |§ ^^''^^^^ ^ily pay over or part 
in the name of "James S. Conway. Gov- . administrator snau o^^y^^ 

ernor. &c.. as Successor of I*;>f /' ^^ J^^ = TrSr directing ?he appropriation thereof, 
as the law then was, the legal Interest in the °^^^^, ^^^^^^^^^ of debts, legacies, or 

bond was vested, as a naked trust, as Pope s . ^^e^h^ ^ sS' and contrast same with 
successor in office, and so that sffit was . ^f ^^^^^^^^f^^J p^^^^^^^ of the Revised 
properly in the name of Conway; ^as right- ; ?^^^^^^^"P°°^../d^ii,istration," §§ 104-107. 
ly decided; and the principle there adjudged, . Statutes, tit. 

as regards the party in ,^l^f \f a^f .^^^ To show that prior to March 20. 1839, as 
suit on such bond is maintainable, rightly To s^*>^^^^ P^^^ ^he amount recovered 
understood, is a direct authority against me weU as subseque .^ ^^^ ^^ ^^ 

plaintiff in this suit; as the law. when tWs ^^^f^.^f^^f^h^^ benefit of all the 
«ult was instituted, expressly '^eauired it to. _ So4 contrast sections 32. 33. 3^37. in 
be hi the name of tiie^tate; as the law pr^ . ^^|f *gj *^^J^ sections 171-173, Rev. St. 
existing required it, to be in the name of Ter. Dig., w ^^^ ^^^ ^^^..^^^ of 
the person who. at the time, wa^the incum- ^^ *^°;^^Ji,^r for non-sale of land, are 
bent of the office of governor To ttie s^e f^;^;^^^^,^7^^^^^^ m not showing a de- 
effect is one of the cases read by tbe p^n- ^«^P^^^^^^^^ personal estate to pay the 
tiff's counsel from «^1 ^^^^'^'^ ^^.^P^^^' ; aebtsTegaUy allowed, and chargeable against 
while the others read from same book nei- SffSnistrator; without which deficiency 
ther uphold the view of the plaintiff, nor mih- j *^^J^^j^^^^^^ neither sell slaves nor 
tate agahist that of the defendants; but we ; ff^^f 7^.^**^^ pig §§ 22. 26. In regard 
infer tlat it was a suit hi the name of me j lands. ^^'^^^^^B^, %^,^^, presented on 
person holding the office of governor. The *« ^^^^^^' ^, ^egar^s the breaches as- 
breaches assigned were various, not confined the demurrer. a» b^ ^ ^^ ^^^^ ^^^^^ 

as here, simply to non-payment of the judg- 
ments, and an aUeged faUure to sell lands 

and slaves without showing the personal 

estate insufficient for the payment of debts 

—in which case only such sale is authorized. 
The insufficiency of the first four breaches 

assign^, (each being for the non-payment of 
the debt allowed in favor of Pinkard & Ar- 
nold,) consists in the omission to show or 

set forth in any manner, the fact, that upon 

a settlement of their administration accounts 

with the county court, or any other court 

o£ coiupeient jurisdiction, moneys sufficient 

to pay the debts and expenses, by law r^ "^:?'"»S;gove7nor"of the state of Arkansas, 

quired to be paid, was at any time in the nei^ 3^^^^^^^ the use of Piuckard & Arnold, 

band^ of administrators; that the same was > who sues ror xne u^ 



Signed, the law will be found to have been 
substantiaUy the same before and since tho 
20th of March. 1839, and the demurrer is. 
as we conceive and insist, in every point well 
taken. 

Before JOHNSON. District Judge, holding 
the circuit court. 

OPINION OF THE COURT. The only 
question 1 deem it necessary to decide on the 
present demurrer is. whether this suit is 
brought in the name of a person competent 
to maintain it. The declaration and writ 
described the plaintiff in the following man- 
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&C." This suit is not brouglit in the Individ- 
ual name of the governor of the state of 
Arkansas, but in the manner above stated, 
by the style of office. The administration 
bond upon which the action is founded was 
executed to John Pope, governor of the ter- 
ritory of Arkansas, and his successors in 
office, in 1833, in accordance with the pro- 
visions of the 9th section of the territorial 
act of 1825. Ter. Dig. 50. The thirty-sev- 
enth section of the same act provides that 
"the bond to be given by the administrator 
may be put in suit by the party injured In 
the name of the governor of the territory to 
the use of the party injured." Ter. Dig. 64. 
And the fourth section of the schedule to 
the constitution of Arkansas declares that 
all bonds executed to the governor of tlie 
territory in his official capacity shaU pass 
over to the governor of the state and his 
successors in office, for the use therein ex- 
pressed, and may be sued for and recovered 
Jiccordingly. Rev. St § 40. 

In my judgment It is clear, that an action 
may be maintained if it is brought In the 
name of the governor of this state at the 
time It Is commenced, and the only question 
is, has this suit been so brought? The plain 
and obvious meaning of bringing a suit In 
the name of a public officer Is, that It shall 
be In the name of the individual holding tlie 
office for the time being. He Is a purely 
naked trustee for any party injured,— a mere 
conduit through which the law affords a rem- 
edy. The legal title Is in the officer, and 
in his name alone can an action at law be 
maintained; and to that effect are ad,{lidged 
cases. Brown v. Strode, 5 Cranch, [9 \\ S.] 
303; Wormley v. Wormley, 8 Wheat. 121 
U. S.] 421; Irvine v. Lowry, 14 Pet L39 U. 
S.] 300; McNutt v. Bland, 2 How. [43 U. S.] 
0. That this is the meaning of the loi?isla- 
ture in using >ihese terms Is abundantly 
manifest from the fifteenth section of the 
Revised Statutes, under the title "Abate- 
ment," which provides that "when an action 
is directed or authorized by law to be brought 
by or in tlie name of a public officer, his 
death or removal from office shall not abate 
the suit, if tlie cause of such suit survive 
to his successor; but the same may bo con- 
tinued in the name of such successor ns 
plaintifif therein. Rev. St § 59. Thus 
showing that the suit is to be brought in 
the individual name of the officer and not 
by his style of office. 

This action is brought by usin? the stylo 
of office and not by using the name of ibe 
officer, and it can hardly be contended that 
it can be maintained in its prestmt foriTi. 
This may be said to be mere technituil ol> 
jection as the plaintiff on the veconl cannot 
prevent the institution or prosecution of the 
suit, nor exercise any control over it the 
real and only plainUITs being the persons 
injured by a breach of the bond. To tliis 
it may be answered that the legal right to 
bring tin action upon the bond is alone vest- 
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ed In the person exercising the functions of 
governor and his successors in office, to 
whom, in his individual name as governoj*. 
It Is executed, and he alone or his successors 
in office, although naked trustees for other.s 
can maintain an action on the bond, ^d 
this accords with the general rule of pleading, 
that the right of action at law la vested 
In the party having the strict loi,'al title 
and interest 1 Chit PL 3; [Andorson v. 
Marandale,] 1 East 497, 501; [Scholey v 
M^rns ] 7 East 148; [People v. Holmes,] 
5 Wend. 191; [Lawton v. Erwin.] 9 Wend. 

I have seen no case estibllshiug a different 
doctrine from that here laid down, and the 
cases, as for as my researches have extend- 
ed, were aU brought In the Indiriduja name 
of the officer, describing himself as holding 
the office. McNutt v. Bland, 2 How. t43 V. 
S.] 9. Demurrer sustained, 

NOTE, [from original report! Tlie ulaintifF 



Case No, 631. 

In re ARKELL. 

[15 Blatcht 437; 4 Ban & A. 80; Merw. Pat. 
Inv. 170.]^ 

Circuit Court D. Connecticut. Jan. 9, 1879. 

Patents for Inventions— Patentabilitt-Nov- 

ELTT. 

A notch in one thickness of a paper bae 
with an evenly cut mouth, such notch fadH- 
tatmg the opening of the mouth, beSg in ^^- 
lf!.T^^PdP^'^ H^ ^"^^^ with 'sSchi notch 

fb?e?S?Sn?' "^^ "^'^^^' - -t\'^Sln\^ 
[Cited in Ansonia Brass & CoDoer Co v 

c^emf ^"^^'^ ^'*- ^^ u. s. m 12Sup: 

In equity. 

H. D. Donnelly and Augustus Brandecee 
for phiintiflf. ^ ' 

SHIPMAN, District Judge. This Is a biU 
in equity, which is brought under section 
4915 of the Revised Statutes, praying for 
an adjudication that the applicant Is en- 
titled to receive a patent for an improve- 
ment In paper bags. Application for a patent 
was duly filed on December 14th, 1876, and 
was rejected by the commissioner of patents 
upon appeal from the examiners in chief 
on June 5th, 1877. Upon appeal to the su- 
preme court of the District of Columbia 
sitting in banc, the decision of the commis- 
sioner was affirmed, on January 22d, 1878 
A copy of this bill was served upon the com- 
missioner of patents, who has filed a brief 
m support of his views. The improvement 



o»iPfll5'**^ ^y .^°?- .Samuel Blatchford. Cir- 
cuit Judge; reprinted in 4 Ban. & A. 80- an^ 
here republished by permisS^ T^trv^'p?^ 
inv. 1(0, eoutains p.nrtial report, only.] 
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relates to the weU known class of paper 
bags. In the manufacture of which the paper 
is first folded and pasted to form a contin- 
uous flattened tubular blank, and the bag 
blanks are then cut from the continuous blank, 
by a serrated knife moving more rapidly 
than the blank. This process of cutting 
leaves both the cut edges in a serrated or 
jagKPd form, and produces a bag having a 
"jaggedly cut mouth." It is admitted, that, 
in this kind of bag. the two cut edges natu- 
rally clinch together, and that the rough 
edges of the fibrous material tend to be- 
come felted together during storage or trans- 
portation in bulk, so that it Is difficult to 
open the mouth of the bag without an ex- 
penditure of time and labor. Tlils disad- 
vantage has impaired the usefuhiess of this 
class of paper bags to the consumers. 

The applicant states, in his specification, 
that the improvement consists in "forming 
in one of the two adjacent cut edges, a 
notch or cut-away portion, or a series of 
such notches, which prevent any chnching, 
or any subsequent felting together, of the 
rough edges at such points, and thus af- 
ford an opportunity for the more ready open- 
ing out of the mouth of the finished bag, 
while at the same time they render ei^ier 
the separation of the adjacent cut edges 
that have to be opened out, folded and past- 
ed to form the bag bottom, during the man- 
ufacture." The benefit prior to the comple- 
tion of the bag was not commented upon in 
the affidavits, and it is manifest, that the 
main, if not the only, object of the improve- 
ment is, to facilitate the opening of the bag 
mouth after it has been closed, and its edges 
have been felted together in cutting and 
packing. The claim of the applicant, as 
stated in his specification, is, for "paper hags 
made with a notch or cut-away portion or 
portions in one thickness of the jaggedly 
cut mouth, whereby the clinching and tend- 
ency to felt together of the edges of the 
mouth so cut are overcome, and the opening 
of the mouth of the bag for use rendered 
easier, substantially as described." On De- 
cember 19th, 1876, the applicant obtJimed 
a patent for his described method of man- 
ufacturing this kind of paper bags. 

The main question in the case is, whether 
the applicant is entitled to a patent for his 
improved article of manufacture, in view 
of the bag described and shown in the 
specification and drawings of the patent to 
Luther C. Crowell, No. 137,533, dated April 
8th, 1873. The Crowell bag was not made 
from a flattened tube, and the severing of 
the blanks was made by a clean cut, so that 
the jaggedly cut mouth is not a feature of 
his bag. There was a semi-circular hacision 
in the centre of the band of paper, so that 
the bag, when folded and cut, had a notch 
in one thickness of the bag, at its mouth 
end. The object of this notch is not ex- 
plained in his specification, and the notch is 
not claimed in tlie patent, but the existence 
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of the incision and of the notch is clearly 
shown both in the specification and the 
drawhiga. His bag had, in fact, an evenly 
cut mouth and a notch therein, and the 
notch facilitated the opening of the mouth. 
It is not important that the process by 
which the notch is made in the respective 
bags is very dissimilar. As the article of 
manufacture only is claimed in the applica- 
tion, the question now of importance is, 
whether the improved article had been pat- 
ented or described in some printed publica- 
tion prior to the aUeged invention by the ap- 
plicant, or whether he was the first and 
original inventor thereof. C!ohn v. U. S. 
Corset Co., 93 U. S. 366. 

The question resolves itself into this: 
"Plahi edged" and "jaggedly cut" bags being 
both well known at the date of this alleged 
Invention, does a plain edged paper bag, 
notched at the mouth, which notch facilitates 
the opening of the bag, anticipate a notched 
"jaggedly cut mouth" paper bag, the notch 
being for the express purpose of enabling the 
consumer to overcome the resistance of the 
felted edges to the opening of the bag? The 
application of an old contrivance to a new 
purpose is not patentable, when the old and 
new purposes, and the objects to which the 
contrivance is applied, are merely analogous. 
If the use of an old conti-ivance produces a 
new effect, the new manufacture or process 
may be patentable, because the new use is 
not analogous to the former one; but, if 
the new use is simply upon a new occasion, 
not producing a new effect, the use is an- 
alogous to what had been done before. 
Curt Pat § 56. 

In this case, the new use to which the 
notch was put was to facilitate the opening 
of the mouth of a jaggedly cut bag. The 
old use was to facilitate the opening of the 
mouth of a plain edged bag. The uses were 
the same, and the effect was the same In 
kind. The old result of opening the mouth 
was attained by the same means which were 
used when the former result was attained. 
It is true, that, in jaggedly cut bags, the 
fibres cUnch and felt together, and the object 
of the notch is to prevent clinching and felt- 
ing, but the object of preventing felting is 
simply that the mouth may be easily opened. 
The notch, In either bag, is to afford an easy 
means of grasping one lip of the mouth and 
thus disengaging It from its fellow. The 
difficulty of opening the mouth of a plain 
edged bag is slight, because either lip is 
easily grasped by the finger, whereas, in a 
jaggedly cut bag, there is a serious difficulty 
in inserting the fingers between the felted 
fibres of the paper, but the object of having 
a notch and the use of the notch are the 
same, and the difference In effect which the 
notch produces is one of degree and not of 
kind. If the effect of the old contrivance, 
when applied to the new object. Is simply a 
better and, therefore, more useful accom- 
plishment of the old effect, in an analogous 
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object, by the use of precisely the same 
means, the application of the new use is not 
patentable. If a person had before him a 
notched plain edged bag, It would require 
no invention to discover that such a con- 
trivance would also facilitate opening the 
mouth of a Jagged bag, although it might 
require much exercise of invention to as- 
certain the means by which the notch could 
be produced in a bag of the latter class. 
Those means have already been patented in 
favor of the applicant The bill should be 
dismissed. 



Case No. 532. 

ARKELL et al. v. J. M. HURD PAPER- 
BAG CO. 

[7 Blatchf. 475.1^ 

Circuit Court, N. D. New York. June, 1870. 

Patents for Inventions— Patentabilitt—In- 
PBiNGEMENT— Paper Bags. 

1. The claim of letters patent granted to 
James Arkell and Benjamin Smith, June 6th. 
18(55, for an "improvement in paper-bags," 
namely: "Softening the upper parts of paper- 
bags and making them pliable, substantially 
as and for the purpose above described," Is 
a claim to a paper-bag having its upper end 
softened and made flexible, while its lower por- 
tion is strong and stiff with the sizing of the 
paper. 

2. A paper-bag which has its extreme upper 
tnd nnsoftened. but has a strip or band around 
It, at a short distance from its top, crimped or 
softened and thus made pliable, Is an infringe- 
ment of such patent. 

[In equity. Bill for Injunction by James 
Ai'kell and Benjamin Smith against the J. 
M. Hurd Paper-Bag Company,] founded on 
letters patent granted to the plaintiffs, June 
<Jth, 1865, [No. 48,030,] for an "Improvement 
in paper-bags." The specification said: 
"This invention consists in making or pre- 
paring paper-bags in such a way as to give 
them, at their upper ends, a flexible charac- 
ter, so that, when properly filled with flour 
or other substances, the sides of the bags, 
at their upper ends, will come together after 
the manner of the sides of a cloth-bag. 
* * * We prepare paper-bags of every 
size and quality and strengtn of paper In 
such a way as that their top parts can be 
gathered and brought together in easy 
lines, and with uniformity, towards a com- 
mon centre, much after the manner of gath- 
ering the top of a bag made of cloth. We 
accomplish this result by making the upper 
part of the bag flexible or soft, but with- 
out lessening the strength and toughness 
of the material. The drawing shows side 
views of two bags which have had this char- 
acter of flexibility and softness imparted 
to their top parts by mechanical means. In 
these illustrations of our invention we have 
produced this result by subjecting those parts 
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to a crushing or brushing action between cor- 
rugated surfaces, the depth of the corruga- 
tions, or the degree of pressure, being greatest 
at the highest part or edge of the bags, and 
decreasing gradually from such edges down- 
wards, so that the line of termination of 
the corrugations, or of the limits of pres- 
sure, will be as near as possible Insensible or 
imperceptible. If the softening process is 
effected In any other manner, as, for in- 
stance, by chemical action, the same result 
is to be produced, that is to say, the soft or 
flexible character of the top of the bag is to 
be least along the lowest lines, and is to be 
increased thence upwards, to the edges or 
top of the bag, where it is to be greatest.". 
The claim was this: "Softening the upper 
parts of paper-bags and making them pli- 
-able, substantially as and for the piurpose 
above described." The defendants had made 
and sold paper-bags having near their top 
a strip or band around them, crimped or sof- 
tened by passing the bag, at a distance of 
two or three Inches from Its top, through a 
machine with two sets of fluted rolls. This 
operation crimped or softened a strip or band 
around the bag, equal in width to the length 
of the flutes on the rolls, and left the top 
tmsof tened. These bags were constructed lu 
accordance with letters patent granted to 
John M. Hurd, November 12th, 1867, for an 
"improved paper flour-sack." The specifica- 
tion of that patent stated, that the Invention 
of the patentee consisted in crimping a band 
around below the top of the sack, and leav- 
ing the top of the sack nnsoftened or tm- 
crlmped, for the purpose of preventing the 
string used In holding the mouth of the sack 
closed, from slipping off over the top, and 
allowing the mouth of the sack to open and 
the flour to escape. 

Charles M. Keller, for plaintiffs. 
David Wright, for defendants. 

WOODRUFF, Circuit Judge. L The In- 
vention of the plaintiffs is a paper-bag, hav- 
ing Its upper end softened and made flexible, 
while the lower portion is strong and stiff 
with the sizing of the paper. Although the 
language of the specification is not very well 
chosen, this is the substance of theh* de- 
scription. The patent itself is for a "new 
and useful improvement in paper-bags." 
It is this that the patent is issued for and 
which it is intended to secure. It is this 
that the specification is intended to describe. 
Softenlng and making flexible the upper por- 
tion of the bag produces the improved bag; 
and that Is the proper subject of the patent. 
It Is not softening and making flexible, as a 
result of some or any means which can be 
suggested, that is the subject of the patent; 
but it is the improved bag, or the improve- 
ment in the bag, as a result, which the pat- 
ent Is intended to protect. The improved 
bag Is the result. The softening and making 
flexible at the top are the means by which 
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the Improvement is effected. It Is this 
which distinguishes the present case from 
the principle songht to be ipjf^^d from 
O'Reilly V. Morse, 15 How. [o6 V. S^ w, 
Coming V. Burden, Id. 252; Le Roy v. Tath- 
am. 14 How. [55 U. S.] 156; Burr t. Cow- 
perthwait, [Case No. 2,188;1 and other cases 
cited by the defendants from Law's Digest, 

p. 4S3, &c. ^ 4. ,„ 

The machine, manufacture, or product in 
this case, is an improved bag for packing 
flour and other substances. The means by 
which such improved bag is produced is the 
softening and making flexible the upper part 
thereof. When produced, it is better adapted 
to use. The patent gives the plaintiffs no 
exclusive right to any process of softening or 
making flexible sized paper, as a result, nor 
do the plaintiffs profess to have any exclu- 
sive right in. or to have invented any new 
device for, doing this, as a result. It is the 
naper-bag, constructed in its improved state, 
by softening and making flexible the upper 
part thereof, which Is new, useful, and witli- 
in the protection of the patent. In this 
view the specification declares the invention 
to consist "in making or preparing paper- 
bags in such a way as to give them, at ^elr 
upper ends, a flexible character, so that, 
when properly filled with flour or other sub- 
stances, the sides of the bags, at their upper 
ends, will come together after the manner 
of the sides of a cloth-bag." The plaintiffs 
do not claim to have invented paper-bags 
for the uses referred to, nor any mode of pre- 
paring the paper, nor of giving them tho 
form of a bag, nor the closing of the bottom 
or sides, but the superadding, (by softening 
and making pliable the upper portion ther^ 
of) an improvement in their usefulness and 
value. Hence, they limit their claim to the 
softening and making pliable of those upper 
iarts, as the means of producing the im- 
proved manufacture. The language of the 
claim I must concede, read by itself alone, 
is not the best which might be employed; 
and it has laid the foundation for the elab- 
orate argument of the defendants' counsel, 
wherein he treats the softening, &c., as the 
thing- patented, and a result, instead of the 
means of producing the thing patented, 
namely, the improved bag. Taking l^e 
whole patent, specification and claim togeth- 
er, the latter Is. I think, the just construc- 
tion of the claim, and relieves it from the 
operation of the cases cited. In this view, 
the plaintiffs could not, and do not, daim 
any exclusive right to any process of soften- 
in" or making pliable. Any process known 
to" art may be employed for that purpose; 
and any new mode of performing it would be 
the subject of a patent The whole apparent 
doubt suggested arises from treating this 
softening as the result which the plaintiffs 
seek to secure to themselves, whereas It is 
the means of producing a new and other re- 
sult, namely, an improved bag. True, the 
plaintiffs have, in their specification, men- 



tioned various means by which it can be 
done, and one mode in which they do it, but 
those means are open to the use of others. 
All may use them. If they do not employ 
them to produce the improved paper bag. 
they infringe no right of the plaintiffs. 

The defendants, on the other hand, have 
sought to secure to themselves a particular 
mode of crimping or softening, and describe 
the machinery they employ for the purpose. 
Whether they have secmred. by their patent, 
the exclusive right to employ such machinery 
for crimping or softening, it is not necessary, 
for the purposes of this case, to inquire. 
If they do not manufacture the plaintiffs 
improved bag, they do not violate the rights 
of the latter. 

2 Is, then, the bag produced by the de- 
fendants an infringement of the exclusive 
right of the plaintiffs to manufacture and 
sell the improved bag described in their pat- 
ent? On that question I have much less 
doubt than upon the question first consider- 
ed. They do manufacture and sell a bag 
crimped, softened and made flexible at the 
upper end, where the string is to be applied, 
so that the sides of the bag will come to- 
gether after the manner of cloth-bags. The 
substantial end, purpose and usefulness of 
the plaintiffs' invention was this and only 
tills. It may be quite true that the bag 
produced by the plaintiffs was susceptible of 
improvement. It may be, that, leaving the- 
extreme upper end of the bag unsoftened. 
or in another form of words, extending the 
bag upward and beyond the portion made 
soft and pliable, produces a more useful bag. 
It may be that this improvement is an inven- 
tion of the defendants. There is conflict In 
the evidence upon the last two points, but 
I deem it quite immaterial. If the defend- 
ants have made an improvement, they have 
not thereby acquked the right to produce a 
hag embodying the plaintiffs' invention. 
They cannot apply their improvement with- 
out appropriating the very thing which is 
the substantial end and purpose of that in- 
vention. Practically, they say— "Crimping 
the upper end of the bag, as the plaintiffs do, 
produces a bag with an important and useful 
capacity of being tied witii ease and pre- 
serving the strength and usefulness of the 
hag; but the string is liable to slip. We, 
therefore, propose to create an impediment 
to the slipping of the string, by allowing an 
extension of the bag beyond the softened 
portion and above the string, more effectual- 
ly to retain it" In my judgment upon the 
whole proofs, this is in fact no improvement, 
but a mere artifice to evade the plaintiffs' 
patent. But, if it be an improvement, it is 
superadded to the plaintiffs' invention, and 
the defendants have no right to use that 
invention without the plaintiffs' consent, al- 
though that is essential to enable them to 
use their improvement at all. It is a familiar 
rule that a patent for an improvement does 
not, per se. give the right to use the thing 
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Improved and the patentee of the thins im- 
proved may not use the patented improve- 
ment. On the question, whether the defend- 
ants can be deemed investors at all of what 
they deem an improvement, I express na 
opinion. 

A decree must be entered for the plaintiffs, 
for an account, and for an injunction as 
prayed, with costs. 

[NOTE. Patent No. 48,036 has not been in- 
volved in aay other cases reported prior to 
18S0.] 

Case No. 533. 

In re ARLEDGE. 

• [1 N. B. R. (1873,) 644, (Qnarto, 195.)] 

District Court, S. D. Georgia. 

Baukroptct — The Assignee— Prior Assignment 
Poii Benefit of Creditous. 

[An assignment for benefit of creditors, with- 
out fraud, of all a man's property, a year be- 
fore his petition in bankruptcy, is valid as 
against the assignee in banliruptcy, who talces 
only such rights as the banlirupt had at the 
time of his banlcruptcy.] 

[See Mayer v. Hellman, 91 U. S. 496; In 
re Kimball. Case No. 7,770.] 

[In banlcmptey. Certificate to district 
court by register of question arising before 
him. Affirmed.] 

I, the undersigned, having been designated 
by the court as the register in Imnkruptcy 
before whom the proceedings, In the above 
matter of the bankruptcy of George II. 
Arledge are to be had, do hereby certify, 
that in the due course of such proceedings 
the following question pertinent to the same 
arose, and was stated by Peter V. Robin- 
son, assignee of the effects of the said bank- 
rupt, namely: The said George H. Arledge, 
some twelve months prior to his filing his 
petition in bankruptcy, conveyed by deed of 
assignments, for the benefit of all his cred- 
itors, all his stock in trade, choses in action, 
books of account and property of every Itind | 
to one John H. Thomas; from the proceeds | 
of the sale of said property a dividend of 
ten per cent, has been paid by the said 
Thomas, a balance of money, and the books 
of accoimt, still remain in his hand. Is the 
said assignee In bankruptcy entitied to re- 
ceive from the said John H. Thomas the 
money and property not yet distributed 
among the creditors? And the said party 
requested that the same should be certified 
to your honor for your opinion thereon. 
Frank S. Hesseltine, Register in Bankruptcy 
for Said District. 

Opinion of the Register. It Is my opin- 
ion that the assignee is not entitied to re- 
cover the said money and books of account 
in ^the hands of the said John H. Thomas. 
The deed of assignment conveys to the as- 
signee "all the estate, real and personal, of 
the bankrupt, with all his deeds, bool^s, 
and papers relating thereto, and such as- 
signment shall relate back to the commence- 



ment of said proceedings in bankruptcy.'" 
Banlirupt Act, § 14, (Rice's Manual, general 
clause 46), By this clause of the bankrupt 
act it appears that all the property of the 
bankrupt— the titie and right to which was 
in the bankrupt at the time of filing his 
petition- and that only, passes to the as- 
signee. Property which previous to that 
time had been lawfully conveyed or assign- 
ed to any person by the bankrupt does not 
pass to the assignee, the titie having gone 
out of the bankrupt and become vested in 
the person to whom it was conveyed or 
assigned. The assignee acquires by tlie deed 
of assignment the like right, titie, power, 
and authority to sell, manage, dispose of, 
sue for, and recover or defend the property 
or estate as the bankrupt might or could 
have had if no assignment had been made. 
Bankrupt Act, § 14, (Rice's Manual, general 
clause 52.) 

By section 35 of the act a conveyance or 
assignment, made by a person being insol- 
vent within four months before the filing of 
the petition by, or against him, of any part 
of his property, a person having reasonable 
cause to believe such a person Insolvent, 
with a view to give a preference to ahy 
creditor; or a like conveyance within six 
months before the filing of the petition, with 
a view to prevent the property from coming 
to his assignee In bankruptcy, or to defeat 
the object of, or in any way Impair, or delay 
the operation of this act, &c., are void, and 
the assignee may recover the property, or 
the value of it This section does not apply 
to this assignment, made more than twtflve 
months before the filing of his petition by 
the bankrupt, and made for the benefit of 
aU his creditors. In the case of Mitchell v. 
Wlnslow, [Case No. 9,673,] Justice Story 
says: "that it is a well established doctrine 
that (except in cases of fraud) assignees 
in bankruptcy take only such rights and in- 
terests as the bankrupt himself had, and 
could himself claim and assert at the time 
of his bankruptcy." 

Lord Hardwlcke, in the case of Brown v. 
Heathcote, 1 Atk. 160-162: "The ground that 
the court go upon Is this, that assignees of 
bankrupts, though they are trustees for the 
creditors, yet stand in the place of the bank- 
rupt^ and they can take in no better manner 
than he could; therefore assignments of 
choses in action for a valuable consideration 
have been held good against such assignees." 
In the case of MItford v. Mitford, 9 Ves. 87, 
100, Sir William Grant said: "I have al- 
ways understood the assignments from the 
commissioners, like any other assignments^ 
by operation of law, passed his (the bank- 
rupt's) rights precisely in the same plight 
and condition as he passed them." See, algo, 
Bedford v. Perkins, 3 Car. & P. 90; [Fisher 
V. MlUer,] 1 Blng. 150; [Young v. Taylor,] 2 
Moore, 336; [Crowfoot v. Gurney,] 9 Blng. 
372. The said Arledge's right and interest 
In this property claimed bjr the assignee. 
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ceased on the execution of the deed of as- 
signment to Thomas, subject to the condi- 
tion that if, after the payment In full of the 
creditors, there should be a balance in his 
hands, that remainder would be the proper- 
ty of Arledge, and the right to receive that 
remainder is all the right his assignees in 
l)ankruptcy acquired by the deed of the reg- 
ister. That is the reason -why the forms 
of proceedings in banlcruptcy adopted by 
the supreme com*t of the United States re- 
quire that property previously conveyed 
should be set forth under the heads of Prop- 
erty in Reversion, Remainder and Expectan- 
cy, Schedule B, 4. There has been no claim 
proved against this bankrupt, and he has 
petitioned for his discharge. 

Frank S. Hesseltine, Register. 

BRSKINE, District Judge. The decision 
-of the register is affirmed. The clerk will 
certify accordingly. 



ARLEDGE. (BOYIiB v.) See Case No. 
1J58. 

ARLETH, (WHITE v.) See Case No. 17,530. 



Case ^o. 534. 

The ARLINGTON. 

[2 Ben. 511.P 

District Court, S. D. New York. Oct., 1868. 

Salvage— Towage— Tender— C30ST8. 

1. Where a libel, claiming $1,000 as salvage, 
ror service rendered by a steam-tug m tow- 
ing a schooner away from a slip where there 
was a fire, was filed by the owner of the tug, 
•who was not personally present when the 
service was rendered: Held, that the case 
was not one of salvage, but that the iibellant 
•was entitled to reasonable compensation for 
the use of his vessel. 

[See note at end of case.] 

2. It appearing that the service occupied but 
two or three hours, that another vessel was 
towed out at the same time, that the steam- 
tug was not diverted from any other ocCTipa- 
■tion, that her usual compensation was from 
:S10 to $15 an hour, and that the master of the 
schooner had refused to pay more than 
:$50: Held, that that sum was sufficient, and 
that the libellants should reSPl®^. ^?^*^ ^^^ 
without costs. That, if the $50 had been ten- 
dered or brought into court the court would 
have awarded costs to the claimants. 

In admiralty. 

W. J. Haskett, for Iibellant 

H. H. Huntley, for claimants. 

BLATOHFORD, District Judge. This is a 
libel filed by the owner of the steamboat 
Thomas Kiley, against the schooner ArUng- 
ton, claiming $1,000 for salvage, by reason 
of services rendered to the schooner, by the 
steamboat, on the 20th of August, 1866, in 
towing her from a slip in Jersey City, New 

'[Reported by Robert D. Benedict, Esq., and 
3iere reprinted by permission.] 



Jersey, into the Hudson river, durkig a fire 
which was burning on shore. The Iibellant 
was not on board of the steamboat at the 
time, and did not personally render any of 
the services. The case, therefore, is not 
one of salvage. The Charlotte, 3 W. Rob. 
Adm. 68, 72; The Jack Jewett, [Case No. 7,- 
122.] But the Iibellant is entitled to an 
equitable compensation for the use of his 
steamboat in towing the schooner. On the 
evidence, the libel grossly exaggerates the 
danger both to the schooner and to the steam- 
boat at the time the service was performed. 
It avers that the master and owner of the 
schooner refused to pay more than the sum 
of $50 for the service, and that that sum is 
too trifling. I think it is sufficient The 
service did not occupy more than from two 
to three hours, another' vessel was towed 
out by the steamboat at the same time, and 
the steamboat was not diverted from any 
other occupation to render the service, as 
she voluntarily went to the spot to render 
such service as she cotdd, and was engaged 
by the other vessel, before referred to, prior 
to the time when the schooner applied to 
her. The evidence is that the steamboat 
usually received from ten to fifteen dollars 
an hour for towing. A decree will be en- 
tered for $50, but without costs to the libel- 
lants. If the claimants had. shown a tender 
of the $50, or had brought that amount into 
court, I should have awarded costs to them. 

[NOTE. For cases in which aid or assist- 
ance in extinguishing a fire on shipboard has 
been held to be a salvage service, see "The 
Oonnemara. 108 I J. S. 352. 2 Sup. Ct. 754; 
Murphy v. The Suliote, 5 Fed. 99; The Cloufl, 
29 Fed. 272. The owners of a steamboat are 
entitled to a reasonable compensation for tow- 
age in towing a burning veastl from one shore of 
a river to the other; but they are not, for that 
service alone, entitled to salvage. Emerson v. 
The Pandora. Case No. 4,442. So, also, was it 
held that a tug assisting in extricating a burn- 
ing vessel was only entitled to compensation for 
the towage. The Cyclone, 16 Fed. 486. But a 
tug which had brought up to a pier, within reach 
of the fire department, a burning bar?e, was held 
entitled to salvage, but not as upon derelict prop- 
ertv. Corwin v. The Jonathan Chase, 2 FihI. 
268. A steamship and cargo valued at $433,- 
000 were towed into the stream from a pier 
on which a fire was spreading rapidly. The 
serTice occupied about an hour, and the steam- 
ship was entirely unharmed. There were other 
tugs near, which might have performed tht 
spri'ice. Each tug was awarded $2,000 as sal- 
vage. The New York, 34 Fed. a22. A steam- 
ship and cargo valued at $600,000 requested 
a tug to tow her away from a burning slip. 
Two others assisted, and in about two hours 
the steamship was moved out of danger. Tht 
steamer could have been warped across the 
slip bv her donkey engines, wliich had steam 
up. Salvage to the amount of $4,500 was 
awarded the three tugs, in proportion to their 
relative merits. Baltimore & O, R. Co. v. The 
Holland. 44 Fed. 362.] 



ARLINGTON CASE. See Cases Nos. 8,191 
and 8,192. 

ARLI^'GTON, Town of. (FIRST NAT. 
BANK OF NOilTH BENNINGTON v.) 

See Case No. 4,806. 
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Case mo. 635. 

AUMAT V. UNION BANK OP GEORGE- 
TOWN. 
[2 Cranch, C. C. 180.] * 

<^ircuit Court, District of Columbia. June 
Term, 1819. 

Lost Ixsteuments— One-Half op Bank Note 
Lost — R eco ve rt. 

If the owner of a bank-note lose one half 
of it, he may recover the amount of the whole 
note, in an action against the bank which is- 
sued it. the plaintiff having offered Becurity to 
indemnify the bank against the claim of any 
other person upon the lost half. 

[See Bullett v. Bank of Pennsylvania, Case 
No. 2,125.] 

At law. This cause was submitted to the 
court upon the following case stated, by Mr. 
Key, for the plaintiff, and Mr. Jones, for 
the defendant: A note for §100, duly issued 
and put in circulation as casb by the Union 
Bank of Georgetown, was cut in two by 
one T. O. Amory and one of the said halves 
remitted in payment by bim to the plain- 
tiff by mail from Glocester Court-House to 
Baltimore; but never arrived by mail, nor 
In any other manner came to the hands of 
the plaintiff; but has ever since the said re- 
mittance, been missing, and never since 
heard of, and Is lost to the plaintiff. That 
said Amory afterwards* and before the in- 
.stitution of this suit, delivered the remain- 
ing half to the plaintiff, who presented it 
to the bant and demanded payment of the 
whole sum of §100; at the same time offer- 
ing to prove to the satisfaction of the said 
bank, the miscarriage and loss of the other 
half, and to Indemnify them by security 
against any loss from the reappearance and 
demand of the half so lost. The said half 
so presented is hereto annexed, and it Is 
agreed that the said note, before the same 
was cut as aforesaid, was In the form 
hereunto annexed; and was one of a con- 
siderable number of one hundred dollar notes 
issued and put in circulation by the said 
bank, and not otherwise distinguishable 
from tb.e said note, than by a certain num- 
ber and letter on the left of each of the said 
notes respectively. The said defendants of- 
fered to pay to the plaintiff, on presentation 
of the said half, one half of the amount 
of the said original note, that is to say, §50; 
but refused to pay the other half. It is 
agreed to be the custom of th.e said bank, 
and of banks generally, to pay one half of 
the original sum due upon the whole note, 
upon presenting one half of a cut note, 
without accoimting at all for the other halt 
The point now submitted is, whether the 
said bank is not bound to pay the whole 
amount of the original note, upon due proof 
of the loss of one half of the note, and an 
offer to indemnify as aforesaid. 

Mr. Key, for plaintiff. If tiie whole note 
had been lost, and the plaintiff had offered 



• [Reported by Hon. William Cranch, Chief 
Judge.] 



Indemnity, he would have been entitled to 
recover, as upon a lost note. A man does 
not lose his debt, by losing the best evi- 
dence of It. 

Mr. Jones, for defendant. The $100 notes 
are only distinguishable from each other by 
a number on the left half. These notes* 
pass as cash. They are payable to bearer. 
Trover will not lie for them. If stolen and 
presented by a bona fide holder, the bank 
is liable. Pierson v. Hutchinson, 2 Camp. 
211; Grant v. Vaughan, 3 BmTows, 1516; 
Peacock v. Rhodes, 2 Doug. 633. The cus- 
tom to pay half was generally known, and 
an agreement may be presumed to that ef- 
fect The Innocent holder of the other half, 
may, perhaps, show as good a right to re- 
cover upon it as the present plaintiff. It 
was payable to bearer on demand. 

THE COURT (nem. con.) said: This Is 
to be considered as a note destroyed. The 
plaintiff is admitted to have been owner 
of the whole note. The holder of the other 
half cannot aver tb.e same fact, and there- 
fore can never recover upon It. Judgment 
for the plaintiff. 



ARMFIELD, (BRENT v.) See Case No. 
1,833. 



Case No. 636. 

ARMIJO V. UNITED STATES. 

[Hoff. Land Cas. 248.] * 

District Court, D. California. June Term, 

1857.= 

Mexican Land Grants — Boundahies — Specific 
Quantity from Lakgeu Tkact. 

This claim is entitled to confirmation under 
the rulings of the supreme court in Fremont's 
Case, [17 How. (58 U. S.) 542.] 

[See note at end of case.] 

Claim [by the heirs of Jose P. Armijo] for 
three leagues of land In Solano county, re- 
jected by the board, and appealed by the 
claimants, 

Jeremiah Clarke, for appellants. 

P. Delia Torre, U. S. Atty., for appellees. 

HOFFMAN, District Judge. The docu- 
mentary evidence produced from the archives 
shows that in November, 1837, Jose P. 
Armijo petitioned for the land claimed in 
this ease, and obtained from M. G. Vallejo, 
director of colonization and military com- 
mandant of the district, permission to oc- 
cupy it On the twenty-eighth of February, 
1840, he presented his petition to the gov- 
ernor, reciting the previous proceedings and 
soliciting a final grant This petition was 
referred to the prefect of the district and a 
favorable informe returned. On the third of 



* [Reported by Numa Hubert, Esq.] 

* [Affirmed by supreme court, sub nom. U. 
S. V. Armijo, 5 Wall. (72 U. S.) 444.] 



ARMITAGE (Case No. 537) 

March, 1840, a grant in the usual form was 
Issued by Governor Alvarado. The original 
grant dellrered to the party is produced by 
him and its genuineness proved. The authen- 
ticity of the papers produced from the ar- 
chives is not disputed, nor is the bona fides 
of the grant questioned. It also appears that 
from a period shortly subsequent to the 
grant, the grantee took possession of his 
land, built a house upon and stocked it with 
cattle. From that time to the present the 
rancho has heea in possession of Armijo and 

his heirs. 

Some doubt is raised as to whether the 
house built by Armijo was within the 
boundaries of the land granted to him, or 
within those of the adjoining rancho of Gen. 
Vallejo. It is evident, however, that Armijo 
occupied the land, claiming it to be his under 
his grant; that he continued to assert his 
title from the date of his grant until his 
death, and that his representatives were 
found by the United States, at the conquest, 
living on the land and claiming to own it. 
It is clear, therefore, that Armijo never 
abandoned his rights, and the case has no 
analogy to that indicated by the supreme 
court as amounting to an equitable forfeiture 
of the rights acquired by the grant, viz.: an 
abandonment of the grant during the exist- 
ence of the former government, and an at- 
tempt to resume it from its enhanced value. 
The land is described in the grant as known 
by the name of ''Tolenas," and bounded by 
the Arroyo of Suisun, the Bstero of Julpinas, 
the Arroyo of Ololatos, and the Sierra. The 
fourth condition describes it as of three 
leagues in extent, as shown by the map in 
the expediente. The surplus is reserved in 
the usual form. The exterior boundaries are 
shown to embrace a tract considerably larger 
than the quantity mentioned in the condi- 
tion. Any objection to the grant on this ac- 
count is disposed of by the supreme court 
in the Case of Fremont, [17 How. (58 U. S.) 
542.] The claimants are therefore entitled 
to a decree of confirmation to three leagues 
of land, to be located within the exterior lim- 
its mentioned in the grant, and in the form 
and divisions prescribed by law for surveys 
of lands in California, and in one entire tract. 

[NOTE. On appeal to the supreme court, 
this dciTee was duly affirmed. Mr. Justice 
Field, in delivering the opinion of the court, 
held that, the grant being of a specific quan- 
tity witliin more extensive limits, there is no 
obligation to allow the quantity to he selected 
in accordance with the grantee's wishes, and 
that thi* latter's right of selection is only a 
privilege given by the generosity of the govern- 
ment. Cflntinning, the learned justice said: 
"The .alleged priority of occupation and set- 
tlement consists in the fact that Armijo, after 
obtaining his grant, built a house upon a por- 
tion of the land included in the patent to Rit- 
chie, and occupied it. But this fact is met 
by the further fact that the erection of the 
touse gave rise to a suit between the owners 
of the two grants as to the boundary between 
them, which finally led to an arbitration of the 
matter. The award, as we construe it, fixea 
the Sierra Madre as the common ijouudary 
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of their respective claims. The patent of the 
Suisun tract does not embrace any land eitu 
ated on the Armijo side of this boundary, antf 
cannot, therefore, be justly a ground of ob- 
jection by the claimants under the Armi]» 
title. The objection that the survey does not 
locate' the land in a compact form cannot be 
sustained. Compactness of form must depend, 
in many instances, upon a variety of circum- 
stiLiices; such as the character of the coun- 
tTT, its division into different parcels by moun- 
ta'ins, rivers, and lakes, and sometimes by the 
relation of tiie tract to neighboring grants. In 
this case, the Tolenas tract is surrounded by 
three grants, confirmed, surveyed, and pat- 
ented. The survey is made so as to avoid col- 
lision with any of the elder patents, and, un- 
der these circumstances, is in reasonable con- 
formity with the decree of confirmation,— the 
only conformity which the law requires. U. 
S. V. Armijo, 5 Wall. (72 U. S.) 444.] 



ARMIJO, (UNITED STATES v.) See Cast 

No. 14,406. 
AltMlSTBAD. (BI/ACKWELL v.) See Case 

No. 1,474. 

Case No. 537. 

The ARMITAGE BRBABLEY, 

The DUDLEY S. GREGORY. 

[9 Ben. 108.]* 

District Court, E. D. New York. April, 1877. 

CoLWSios IN ::loRTH River - Ferrt-Boatasd 

Steamboat — Following Courses — Right of 

"Wat— Danger Signals. 

1 "Where a steamboat on her regular trip 
across the North river, came «P after a pro- 
peller also on her regular trip, ^l"ch was g(H 
ing along close to the piers, and attempted 
to swing into her berth, having exchanged sig- 
nals with the propeller and given a danger- 
signal which the pilot of the propel^r heard 
but disregarded, and collision ensued: Held, 
That both vessels were m fault, the ferry- 
boat for attempting to swing in and cross the 
course of the propeller whtn she did, being 
?he fonowing vessel, and the propeller, for 
disregarding the danger-signal and not stop- 
ping when there was sufficient time for her 
to do so. 

2 Under the circumstances, the ferry-boat, 
though compelled to enter her slip ma particu- 
la? way. Tas not absolved from the general 
rul.- of navigation thereby, but should have 
held hersi^If in the tide till she could swmg 
in with safety. 

In admiralty. 

W W. Goodrich, for the PropeUer. 

Beebe, WUcox & Hobbs, for the Ferryboat. 

BENEDICT, District Judge. These are 
cross actions instituted to recover for dam- 
ages to the above named vessels, arising out 
of a collision that occurred in the afternoon 
of the Ibch of September, 1876. The Dudley 
S. Gregory was a ferry-boat, making one 
of her regular trips from Jersey City to 
Desbrosses street. New York. The Armitage 
Brearley was a propeller bo und up the river 

'[Reported bv Robert D. Benedict, Esq., and 
Benj. 1/incoln Benedict, Esq., and here re- 
printed by permission.] 
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from a pier below Desbrosses street, upon 
one of bar daily trips from New Tork to 
Tarrytown. The weather was dear, the tide 
ebb. The Brearley came out of a slip at pier 
34, and straightened up the river in the ebb 
tide upon a course parallel to the piers. The 
Gregory also straightened up her course 
parallel with the piers, so that when the 
Brearley was off pier 35 the two vessels 
were on parallel courses, the Gregory being 
outside and astern of the Brearley but gain- 
ing upon her, as the Gregory was the faster 
boat At this time there was a lighter also 
sailing up the river, between the courses 
of the propeller and the ferry-boat and 
ahead of them. The ferry slip to which the 
Gregory was bound is between piers 39 and 
40. Pier 42 above the ferry slip extends out 
some 140 feet beyond the ends of the piers 
below. The usual method by which the 
Gregory makes her slip in an ebb tide is to 
keep up about parallel with the piers until she 
Is opposite pier 40, there she swings sharp In 
towards the piers, passing the lower comer 
of pier 40 at no great distance, and upon 
the tide, so reaching her berth, which is in- 
side the line of the piers. 

The course of the Gregory was observed 
by the pilot of the Brearley, and he knew 
that the Gregory was a ferry-boat bound to 
the ferry slip at the foot of Desbrosses 
street After so straightening up, the Greg- 
ory and Brearley continued their parallel 
courses until the Gregory reached a point 
opposite pier 40, having by this time passed 
the Brearley and also the lighter ahead of 
the Brearley.* Then the Gregory swung in 
and headed for her slip In the usual man- 
ner, and when In the neighborhood of the 
end of pier 40 she was struck by the Brear- 
ley upon her starboard side forward of her 
paddle-box and cut into, through seven 
beams. At the time of the blow the Gregory 
was moving ahead; the propeller was also 
moving ahead, her engines having been re- 
versed but her speed scarcely checked. 

In regard to the facts as thus far stated, 
there is no conflict of evidence. The con- 
flict relates to the distance off the piers at 
which the Brearley was sailing and signals 
exchanged between the vessels prior to the 
collision. In regard to the distance I con- 
clude from the evidence that the course of the 
Brearley was sufficiently far out to carry 
her outside of the end of pier 42, which pier, 
as before noticed, extends 140 feet further 
out than the piers below. It is also evident 
that the course of the Brearley was such as 
to bring her inside of the point at which 
the Gregory would naturally turn to swing 
into her slip upon such a tide. In regard to 
the signals, several witnesses swear that 
while the two vessels were passing up, the 
Brearley gave the Gregory one whisUe and 
received one whlsfle in reply. This is de- 
nied by the Gregory, in whose behalf It Is 
claimed that no whisfle was given on the 
Brearley until the Gregory gave a signal 



of two blasts, to which signal the Brearley 
replied with one blast Whereupon the 
Gregory at once gave a signal of three blasts, 
she at that time being about to swing. It 
seems unnecessary in the view I take of this 
case to determine more in respect to the 
whistles than that the Gregory gave a signal 
of three blasts as she was about turning in 
towards her slip, which blasts were heard 
by the pilot of the Brearley. 

The facts now stated are sufficient to de- 
termine the result of fhta case, and they 
compel a decision that it is a case of mutual 
fault. The fault on the part of the Gregory 
consists in attempting to cross the course 
of the Brearley, when she had not passed 
sufficientiy far ahead of the Brearley to en- 
able her to cross in safety. When- off pier 
35 the Gregory was outside and astern of the 
Brearley, and she was not entitied to cross 
ahead of the Brearley imtil she had reached 
a point \rhere she could do so In safety. 
To cross where she did was a dangerous 
manoeuvre, as her own whi sties- show, and 
she is guilty of fault in attempting it 

If any doubt exists as to whether it should 
be deemed a fault on the part of the Gregory 
to have attempted to cross the Brearley 
when she did, it arises from the fact that 
the Gregory was a ferry-boat, bound to a 
slip which she was compelled to approach 
and enter In a certain way, from which she 
could deviate but slightiy without danger 
to herself and the passengers on board. 
This fact has been greatiy relied on in be- 
half of the Gregory, and reference has been 
made to the case of The Favorita, [Case No. 
4,694,] as an authority in favor of her right 
to swing when she did, and as decisive of 
the responsibility of the Brearley for this 
collision. But there is no evidence in the 
case to show that the Gregory could not,, 
when she reached the point where it was 
necessary for her to turn in, have held her- 
self in the tide until the Bearley had passed 
up, and I cannot say from the testimony 
that such a course would have caused any 
serious delay in her trip, or any embarrass- 
ment to her in the manoeuvre of going into 
her berth. In the absence of such evidence 
it is impossible to consider the case of the 
Gregory to be special, and upon that grotmd 
hold her absolved from the obligation to- 
obey the rule applicable to one vessel fol- 
lowing another. Judged by that rule, the 
Gregory is condemned, for she was the over- 
taking boat, and she had the Brearley on 
her starboard side. 

This fault of the Gregory was gross in- 
deed, if it be the fact as claimed by the 
Brearley, that the Gregory had previously 
received from the Brearley a single whistie, 
and answered it by a single whistie, for such 
signals would be notice of her intention 
either to wait for the Brearley to go by, or 
to pass under her stern. But aside from the 
question of whistles, upon the evidence as 
it stands I cannot regard it as other thai> 
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a fatdt to undertake to swing Into ber slip 
wlien she did. I do not intend by these 
remarks to decide that a ferryboat is not 
entitled, when once she has commenced the 
operation of entering her slip, to complete 
that manoeuvre without molestation or em- 
barrassment from other vessels. The fault 
I find in the ferryboat was in commencing 
the manoeuvre when she did. There was 
also clear fault on the part of the Brearloy, 
and that whether It be true or not that she 
had received a single whistle from the Greg- 
ory, for it is beyond dispute that she re- 
ceived a signal of three whistles from the 
Gregory, and her pilot, who is also part 
owner, admits that he could then have 
stopped or sheered so as to avoid collision 
with the Gregory If he had regarded those 
signals as indicating danger. 

The pilot of the Brearley does not claim 
for his vessel the right of way as against 
a ferryboat, but gives as an excuse for keep- 
ing his course and maintaining his speed in 
the face of three blasts from the Gregory 
and of the obvious danger of collision, that 
he was mislead by the signal. He says the 
signal was not three blasts but three "toots," 
and three "toots" he supposed to mean, "All 
right, keep on as you are going." But the 
pilot had no right whatever to entertain such 
a supposition in regard to the signals. 
Tliree blasts of the whistle Is the well-known 
signal of danger. Upon the evidence in this 
case, no such distinction as is here sought 
to be established between toots and blasts 
can be held to exist- According to the evi- 
dence of the pilot, and part owner of the 
Brearley, then he saw the Gregory and 
knew that she was bound to the slip he 
was approaching. He also knew that he 
was running along the piers so as to cut ofC 
the boat from her slip if he kept on. As 
he approached the slip he heard a danger 
signal from the ferryboat, and could then 
have avoided a collision, but in face of the 
signal he kept on until he came in contact 
with the ferryboat as she was about entering 
her berth. The course adopted by the Brear- 
ley placed her undei* a peculiar responsibili- 
ty in regard to the ferryboat, because it was 
so close along the piers, and if maintained 
would necessarily carry the Brearley inside 
the point where she knew the ferryboat must 
swing to make her slip. Certainly it gave 
her no right' to disregard the danger signal, 
as it Is admitted she did, and to maintain 
her com*se. On the contrary it imposed up- 
on her the obligation by an Instant and 
prompt attention to the danger signal to 
avoid the ferryboat, which, as before men- 
tioned, the pilot admits was then possible. 

In accordance with these views, fault on 
both sides being found, the damages must 
be apportioned. 
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Case "No. 638. 

ARMROYD et al. t. WILLIAMS et aL» 

[2 Wash. 0. C. 508.] ' 

Cirenit Court, D. Pennsylvania. April Term, 

1811/ 

Res Judicata— Decuee of Fobeign Court of 
Admiraltt— Prize. 

1. The schooner Fortitude, owned by the ap- 
pellees, citizens of the United States, and mer- 
ch.mts resident at New-London, on iier re- 
turn voynge from Martinico, a British island, 
ha^inp on board part of her outward cargo, 
and the remaining portion of her loading hav- 
ing been shipped at Martinico, was captured 
as prize by a French privateer, carried to St. 
Martin's, where the vessel and cargo were sold 
by order of the governor, and part of the lat- 
ter sent by the purchaser to the appellants 
in Philadelphia. The Fortitude and cargo were 
afterwards condemned by a French court of 
prize, sitting at Guadaloupe, for an asserted 
violation if the Milan decree, in trading with 
a British colony. 

2. The sentence of a court of exclusive iu- 
risdictian. operating directly on the thing it- 
self, is conclusive between the same parties, 
upon the same matter coming in any manner 
before another court of co-ordinate jurisdiction, 
not only of the right which it establishes, but of 
the fact which it has decided. 

[See note at end of case.] 

3. So long as the decree of a court of ad- 
miralty, foreign or domestic, remains in force, 
uni'eversed, it is conclusive to change the prop- 
erty upon which it operates; and the inter- 
ference of another court of co-ordinate juris- 
diction, is not authorized, whether the decrew 
is erroneous or not. The sentence of such a 
court is not examinable at ail, in another 
court. 

[Cited in The Waterloo, Case No. 17,257.] 
[See note at end of case.] 

4. Whatever may- be done by foreign tri- 
bunals, in reference to the established principles 
of the law of nations, relative to the conclu- 
siveness of sentences of foreign prize courts, 
the courts of the United States will not, for 
purposi»s of retaliation, depart from the fixed 
principles of the law of nations, which declares 
that they are conclusive. 

[Cited in The Waterloo, Case No. 17,257.] 
[See note at end of case.] 

In admiralty. Appeal from the district 
court. The schooner Fortitude, belonging 
to Williams and others, the libellants, citi- 
zens of the United States, with a cargo 
taken in at Martinico, and a part of her out- 
ward cargo carried from the United States, 
sailed on the 20th of August, 1809, from 
the said Island to New-London, consigned to 
one of the libellants. On the next day, she 
was captured on the high seas by a French 
privateer, and carried into St Martin's. The 
cargo and vessel were sold, by order of the 
governor of St Martin's, at pubUc auction. 



ARMOUR, (JENKINS v.) See Case No. 
7.2G0. 



^ This cause was argued in January last, and 
held under advisement. 

'[Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States.] 

■ [Reversing an unreported decree of the dis- 
trict court. Afiirined by the supreme court 
sub nom. Williams v. Armroyd, 7 Cranch, 
(11 U. S.J 4:23.] 
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Ninety-seven hogsheads of molasses, part of 
the cargo, were sold on the 15th of Octo- 
ber, and sent to Philadelphia, consigned to 
Armroyd & Co., restitution of which was de- 
manded by the libellants, and refused; up- 
on which this libel was filed. The molasses 
was claimed as the bona fide property of 
Blchardson & Carty, of St Martin's, and 
others. The claim states, that at the time 
of the capture, and before war existed be- 
tween England and France, the Fortitude, 
on her return from Martinico, a colony un- 
der the dominion of Great Britain, where 
she had been trading with the enemies of 
France, contrary to the decrees of France, 
was captured by a French privateer as prize, 
carried into St. Martin's, a French posses- 
sion, and, with her cargo, sold by order of 
the governor; that the molasses claimed 
was purchased, bona fide, by certain per- 
sons, and afterwards sold by them to those 
for whom the claim Is made; that on the 
12th of October, 1809, the court of prize, es- 
tablished at Guadaloupe, a French island, 
condemned the said schooner Fortitude and 
her cargo. The sentence of the court at 
Guadaloupe, after setting forth the purport 
of the papers of the schooner, proceeds thus: 
—"It results ftom these papers, that the 
schooner is the property of a citizen of the 
United States; that she sailed from New- 
Ijondon, bound to Martinico, where she sold 
her cargo, and tooh: in another cargo for 
New-London, and therefore she has Incurred 
tlie penalty pronounced by the Milan de- 
cree, dated September 17th, 1807, (which Is 
set out,) and after hearing the opinion of the 
Inspector, &c., we declare the said schooner 
to have been duly captured, and to be for- 
feited to the captors. Consequently, sb.e and 
her cargo are awarded to the captors, to 
be sold. If the sale has not already taken 
place," &c 

A pro forma decree having been made by 
the district court in favour of the libellam, 
an appeal was prayed to the circuit court. 

The points made by Hare and Rawle, 
counsel for the appellees, were— First, that 
the foreign sentence, professing to proceed 
upon the Milan decree, aclcnowledged to be 
a violation of the law of nations, Is not 
valid to change the property, and ought to 
be disregarded. 2 Ersk. Inst 793; [Burton 
V. Fitzgerald,] 2 Strange,, 1078; 1 Marsh. 
397. Second, that the condemnation and 
sale were fraudulent Third, that as France 
disregards the sentences of foreign courts, 
we are not bound by those of her courts. 
Id. 391; 1 Emerig. [Ins.] 458; 2 Pet Adm. 
331, [Holllngsworth v. The Betsey, Case No. 
6,C12.] 

Gases cited on the other side: [Bolton v. 
Gladstone,] 5 East 155; [Lothian v. Hen- 
derson,] 3 Bos. & P. 547; [Croudson v, Leon- 
ard,] 4 Granch, [8 XJ. S.] 434; [Geyer v. 
Agullar.] 7 Term R. G95; [Rose v. Himely,] 
4 Cranch, [8 U. S.] 271. | 



Before WASHINGTON, Circuit Justice, 
and PETERS, District Judge. 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court The q^iestion is, 
Is the sentence of the prize court at Guada- 
loupe conclusive to divest the right of the 
original owners of the property, condemned 
by that sentence, and to vest it in the pur- 
chaser imder it? The doctrine of the Brit- 
ish courts, acknowledged and adopted by 
the courts of the United States, Is, that the 
sentence or decree of a co^l^t of exclusive 
jurisdiction, operating directly on the thing 
Itself, is conduslve between the same par- 
ties, upon the same matter coming directly 
or incidentally in question. In another court 
of co-ordinate jurisdiction, not only of the 
right which it establishes, but of the fact 
which it directly decides. This doctrine ap- 
plies emphatically to the decisions of the 
courts of admiralty, whether foreign or do- 
mestic. They are courts of the law of na- 
tions, and to their proceedings all the world 
are parties; that Is, any person having an 
Interest In the thing which forms the sub- 
ject of the suit, may make himself a party, 
and contest the right of the llbellant It Is 
the conclusive effect of such a sentence upon 
the facts decided, which has given rise to the 
many questions which have perplexed the 
common law courts of Great Britain and the 
United States, in respect to warranties of 
neutrality. If 1±ie foreign sentence has pro- 
ceeded upon groxmd obviously inconsistent 
with the neutral rights of the captured. It 
will be disregarded by the courts of common 
law, in deciding the question whether the 
warranty has been falsified; not because the 
fact which it professes to decide is not con- 
clusively decided by the sentence, but be- 
cause it concludes nothing In respect to the 
point at issue— namely, the neutrality of the 
property, or the neutral conduct of th^ own- 
er. But as to the direct effect of the sen- 
tence upon the thing condemned, no doubt 
has ever been entertained, that it Is conclu- 
sive to work a change of the property, so 
long as that sentence remains in force, tm- 
reversed by a superior and appellate tribunal. 
If the principle be thus general and inflexi- 
ble, it is unimportant whether the foreign 
sentence be erroneous or not, or whether 
the error consist in the mistake of the court 
In matter of fact, or a misconception of the 
acknowledged law of nations, or is founded 
upon foreign laws avowedly repugnant to 
the law of nations. The validity of the sen- 
tence rests upon this ground, that it is not 
examinable by any other court having a 
concurrent jurisdiction over the subject; and 
consequently, the objection is met in limine, 
before the nature of the error committed 
can be got at. And In the essence of the 
thing, where is the difference between a de- 
cision obviously unjust, and unwarranted by 
the facts on whicli it is founded, or by the 
acknowledged principles of the law of na- 
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tions— and one which professes to disregard 
that law? The Injury to the individual Is 
the same, and redress Is equally due to him 
hy his owii government, the only power com- 
petent to redress him. It was contended, 
that where the foreign court professes to 
proceed upon a ground not warranted by 
the law of nations, its decree is not binding 
on other coui-ts. This, as was before ob- 
served, is true, if a conclusive effect is at- 
tempted to be given to it, for the establish- 
ment of a collateral fact, which the decision 
does not warrant. But the tribunal itself 
does not lose its character of a tribunal of 
the law of nations, because its decisions are 
repugnant to the law which ought to gov- 
ern it. 

An attempt was made to Invalidate this 
sentence, upon the ground that the agent of 
the original owners of the vessel and cargo 
was deprived of an opportunity to put In a 
claim, and to contest the right of the cap- 
tors; and also because the sale of the prop- 
erty was unfairly conducted. As to the first 
objection, the fact upon wMch it Is founded 
is not very clearly made out. The examina- 
tion of the master at St. Martha's, which 
stated the nature of his owner's claim, was 
before the prize court at Guadaloupe, and 
was considered; nor does it appear that he 
was prevented from attending the court, and 
being heard. But if he had been heard, it 
is evident that the decision proceeded upon 
aclinowledged facts, and could not possibly 
have been different from what it was, in a 
court bound by the edicts of the government 
which constituted It, The other objection 
has still less weight in it. The property of 
the original owners being conclusively chang- 
ed by the sentence of condemnation, and 
vested in the captors, it is unimportant, in 
this suit, whether the sale was regular and 
bona fide, or not. 

The last point insisted upon by the coun- 
sei for the appellees, was, that as France 
does not acknowledge, in her own courts, the 
conclusive effect of the sentences of foreign 
prize courts, this court, upon the principle 
of reciprocity, ought not to regard the de- 
cisions of her courts, where they are mani- 
festly wrong. Whether the adoption of the 
rule of reciprocity, in any case, would be 
proper or not, need not now be decided. 
It certainly does not prevail, even in Eng- 
land, in the* common law courts; and it has 
never, to om* knowledge, been admitted in- 
to the prize courts of our own country. We 
do not, however, mean to say, that it ought 
not. In matters of salvage, where the 
amount of compensation rests in the dis- 
cretion of the court, and perhaps in other in- 
stances, where no moral piinciple, nor es- 
tablished doctrine of law, would be violated 
by retaliating upon foreign courts their own 
rule, there is possibly no other objection to 
the rule of reciprocity in the admiralty court, 
except the uncertainty in the law, which the 
rule is calculated to introduce. But most 



certainly, a court which means to act cor- 
rectly, will never depart from the rule of 
right, or reverse fixed principles of law, be- 
cause a foreign tribunal has done so. 

The rule of law which governs the court 
In deciding this case, Is, in our opinion, a 
wise one; and it has appeared otherwise on- 
ly during a few years past, because the 
regular order of things has been disturbed 
and disfigured by the violence and rapine 
of the belligerants. We confess that we 
sicken with disgust, in giving to the appel- 
lees the benefit of a general principle of law, 
which compels submission to so daring an 
outrage upon our neutral rights. But we 
must obey the law, and leave to our govern- 
ment the task of protecting its citizens. 

Sentence reversed. 

[NOTE. On appeal to the supreme court, 
this decree was affirmed; Mr. Chief Justice 
Marshall holding that, although the sentence 
of the court at Guadaloupe was "avowedly made 
xmder a decree subversive of the law of na- 
tions, that will not help the appellants' case in 
a' court which cannot revise, correct, or even 
examine, that sentence." Williams v. Arm- 
royd, 7 Cranch, (11 U. S.) 423.] 



ARMS & AMMUNITION of The AMELIA 
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In re ARMSTRONG. 

BOOT V. HILIilAED. 

[9 Ben. 212;* 16 N. B. R. 275.1 

District Court, D. Vermont. Aug., 1877. 

BaXKKUPTCV — MOIITGAGR IN FRAUD— BeLIEF OP 

Insolvency — I^kefehexce. 

1. A., who was a farmer, owed H. a large 
sum of money for a considerable time and, 
after repeated failures to pay, gave H. a mort- 
gage to secure the debt. H. [A.] subsequently 
went into bankruptcy, and his assignee having 
brought suit to set aside the mortgage: Held, 
That the repeated failures to fulfil his promises 
to pay, by the bankrupt, with the knowledge of 
his other debts that the defendant had, were 
reasonable cause for the defendant to believe 
that insolvency existed; 

[Cited in Metcalf v. Officer, 2 Fed. G43.] 

2. Ttiat defendant, knowing there were other 
large debts unsecured, knew that, if the mort- 
gage was valid, he was obtaining a preference 
fraudulent under the statute. 

[Cited in Metcalf v. Officer, 2 Fed. 643.] 

In bankruptcy. 

WHEELER, District Judge. Upon hear- 
ing in this cause upon bill, answer, oral tes- 
timony taken pursuant to written stipula- 
tions filed, and argument of counsel, there is 
no question made but that the mortgage 
sought to be set aside was made within the 
time prescribed to be subject to the proceed- 
ing; nor but that the banlu'upt was insolvent 

^[Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and liere reprinted 
by permission.] 
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and made It with a view to give preference 
to the defendant; but «iuestIon is made as to 
whether the defendant received it having 
reasonable cause to believe the defendant 
was insolvent and Inlawing it was made in 
fraud of the provisions of the statute relating 
to banlcruptcy. 

The debt due the defendant was quite large 
and had stood during a considerable time. 
He had been urging payment more than two 
years and received several promises that it 
should be paid at specified times, which had 
not been kept It clearly appears that he 
had known for considerable time that there 
were other debts, to an amoimt greater than 
his; for he has testified that on enquiry he 
was Informed by the bankrupt about six 
months before, that it would take a sum 
greater than twice his debt to pay ail the 
debts. It is true, as has been urged, that the 
defendant was not in mercantile life, but was 
a farmer, and prompt payment was less to 
be expected, and failure to pay would excite 
less suspicion than if he had been a trader or 
a banker; but still repeated failure to pay 
when promised is not usual among men of 
his class and, when repeated times enough, 
would come to be quite out of the usual 
course of business and indicate inability. 

The question as to cause for belief Is, 
whether in this case it had, at the time of 
the mortgage, got to that, that ihe defendant 
either knew, or ought to have known, that 
the bankrupt, because he could not, did not 
pay according to the usual course. There 
was a promise to pay when a child, that the 
defendant wanted the money for, became of 
age in 1874, and another to pay when an- 
other child came of age soon after, and an- 
other to pay at the expiration of thirty days, 
that expired just before the mortgage was 
given, none of which were kept So many 
successive failures to meet engagements 
were not to be expected of a man in the oth- 
erwise apparent circumstances of the bank- 
rupt without some unusual cause, and, In 
connection with the knowledge of other debts 
that the defendant had, would naturally in- 
dicate to him that want of ability to pay 
was the cause. These indications, as now 
viewed, constituted within the meaning of 
the law according to the settled interpreta- 
tions, reasonable cause for him to believe 
that the Insolvency, which in fact existed, 
did exist 

As to whether the defendant knew the 
mortgage was made in fraud of the pro- 
visions of the statutes relating to bankruptcy, 
it is necessary, in order to avoid it that he 
should have known it would operate to the 
contrary of what the effect of those pro- 
visions would be. The effect of those pro- 
visions would be to divide the property of 
the bankrupt liable for debts, rateably 
among his creditors without preference of 
any of those then unsecured over the rest 
He knew there were other unsecured ci'ed- 
itors to a large amount whom the bankrupt 



could not pay more than he could him; that 
a large part of the property was common to 
all from which to get their pay; and he must 
have known when he took the mortgage that 
if it was valid to secure his debt, he was 
lessening their chances to get their pay as 
much as he was improving his own to get 
his, and that he was thereby obtaining a 
preference over the rest So he knew what 
the effect would be, and the effect he knew of 
would be fraudulent in the eye of the pro- 
visions of those statutes. 

It is urged that there was such an agree- 
ment to mortgage, made before, that taking 
this one was not fraudulent But the evi- 
dence, although it shows security was talked 
about, fails to show any definite agreement 
to make this or a similar, or in fact any mort- 
gage, earlier than this one was made, and 
therefore it cannot be found that this mort- 
gage was made in pursuance of a previous 
agreement to make it earlier. This makes it 
unnecessary to consider what sort of an 
agreement in that direction would be suffi- 
cient for the purpose. 3-^or these reasons, 
let a decree be entered setting aside the mort- 
gage, with costs. 
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The AHMSTRONG. 

a Brown, Adm. 130.? 

District Court B. D. Michigan. May, 1866.» 

Negligent Towage — Equipment of Tdqs — ^Look- 
out — Inevitable Accident. 

1. A tug, whose master also acts as pilot and 
engineer, is not properly manned. 

[Cited in The Coleman and Foster, Case No. 
2,981.] 

2. It is the duty of a tug towing a vessel 
through a narrow channel and encountering a 
snow storm so heavy as to obscure the sight, at 
once to stop and cast anchor. 

3. The want of a competent lookout is a fault 
of the grossest description. 

[Cited in The Steamer Ancon, Case No. 348.] 

4. The opinion of the master and crew of a 
tug, that their vessel was properly managed, 
and that the accident was inevitable, is entitled 
to very little if any weight 

In admiralty. Libel for damages occa- 
sioned by negligent towage. The libeUant, 
the owner of the schooner Swallow, brought 
his action to recover damages for careless 
and reckless towage across the St Clair Flats 
in December, 18G6. By the contract set fortli 
in the pleadings and proofs, the tug agreed 
to tow the schooner safely from Algonac to 
New Baltimore, a distance of only 14 miles, 
employing competent power, skill, experi- 
ence, and a knowledge of the channel, for 
such an undertaking at that season, and with 
the vessel as she then was. The tug ran 
her aground, a few hours after she had taken 

*fReported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 
^[Affirmed by an unreported decree of the cir- 
I cuit court.] 
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Iter in charge, on the mornins of the 7th of 
December, and the lihel alleges fault in the 
recklesa and ignorant towage of the respond- 
ent. The answer admits the grounding of 
the schooner, denies that it was the fault 
of the tug, but alleges that it was the mis- 
management of the master of the schooner, 
after and while the tug was aground. It 
appeared in evidence that the master of the 
tug also acted as pilot and engineer, and 
the mate was also serving in the capacity 
of wheelsman. [This case was affirmed by 
the circuit court, but the circuit court decree 
has not been reported.] 

J. S. Newberry, for llbellaut. 
W. A. Moore, for claimant. 

WII/KINS, District Judge. From the an- 
swer the important fact is elicited that the 
tug ran out of the channel and got aground, 
and in consequence, the schooner, being at- 
tached to the tug, was also grounded, and 
in the hurry and confusion of such an inci- 
dent, neglected to detach the line or to cast 
out an anchor. Neither of these allegations, 
if clearly proved, would exonerate the tug 
—because, 1st, the captain of the tug Imew 
the condition of the schooner before he made 
the contract, as to her active force in case 
of such an emergency; and, 2d, if his igno- 
rance and incompetency ran the tug agroimd, 
he is not excused from responsibility as to 
the schooner, by her neglect to detach her- 
self immediately from the tug, or stop her 
own progre^ by casting anchor. The con- 
tract was safely to tow her through the chan- 
nel for 14 miles, under her then existing con- 
dition as to her crew and power of self-con- 
trol; and it was the grounding of the tug 
that rendered such other but then unavail- 
able help necessary for her safety. This de- 
fense is, therefore, dismissed from consid- 
eration. 

The business of towage is one of great im- 
portance in navigation, and, both in Eng- 
land and In this coimtry, is governed by rules 
of justice and common sense as certain as 
those which regulate any other business. 
Experience and skill are Implied in most 
contracts for work and labor to be per- 
formed. A carpenter is not a blacksmith, 
a tailor is not a lawyer or a physician, neith- 
er is a farmer a steam navigator. Holding 
one's self out as such, against the fact. Is 
a fraud; and, where It embraces the skill- 
ful care of property and life upon the water, 
the fraud amounts to a crime. My mind 
was strongly Impressed during the hearing, 
that the father and brothers, who owned 
and had the control of this tug, had not the 
necessary experience as sailors to warrant 
them in entering into such a contract; and, 
though their presence on the witness stand 
was prepossessing and Inviting of confidence, 
I could not give to their testimony that reli- 
ance wliich would load to an acquittal from 
great biauie. They ventured the Pass with- 



out sounding line or small boat, to feel their 
way, beset with ol>structions, with no other 
instrumentality but a small pole to exhibit 
depth of water as they progressed, through 
a hazardoiis channel, and at the season of 
perlL The posts of duty were not sufficient- 
ly manned; three persons tmdertaking the du- 
ties at one and the same time, of master, en- 
gineer, wheelsman, and lookout, and the mas- 
ter, working the engine one moment, and then 
hastening to the bow to look ahead and about 
for the channel. Neither can I determine 
the case in their favor on their testimony as 
experts. Their opinion, as to the correct 
management of their boat, should not be and 
is not reliable. They swear the blame away 
from themselves, and attribute it to the act 
of God, as an imavoidable accident— the re- 
sult of a blinding snow storm. 

Until the act of congress of 18G4, [13 Stat 
351, § 3, and page 533, c. 113,] forbidding 
the exclusion of interested witnesses in civil 
actions, I had resisted the adoption of the 
state practice, admitting such as competent, 
and clinging to the old common law rule as 
the safest and wisest When such testimony 
Is offered to a jury, the court has nothing to 
say, but, as the credibility of witnesses in 
admiralty Is a question for the court, I frank- 
ly declare that I will give to such testimony 
very little confidence, and, more especially 
where it Is but the mere opinion of the wit- 
ness—under oath, it is true, but a swearing 
away of personal liability. The yam spun 
by sailors, assuming the solemn dignity of 
testimony, must always be received with 
caution, and scrupulously sifted, however 
carefully woven. Sailors will, from habit, 
compare notes with each other, and where 
there is a minute exactitude of agreement 
in narrative, it will lead to suspicion. But 
the Armstrong brothers and their father were 
not educated seamen, or so far experienced 
in the business as to justify the rejection 
of their statement, simply on that ground. 
Their concurrent opinion, however, Is open 
to a different objection. 

With honorable men— and I know nothing 
to the contrary but what this father and 
these brothers are such — interest will not 
lead to the manufacture of falsehood, or the 
suppression of truth; but. In ninety-nine 
cases out of one hundred, such a relation 
to the case obscures the judgment, and gen- 
erates mistake. The question of fact Is, 
whether or not the incident was an imavoid- 
able accident, the snow drift blinding the 
vision of the tug's master and wheelsman, 
and their judgment that it was so cannot 
safely be made by the court the basis of its 
decree In their favor. The occurrence was 
either an unavoidable accident or the fault 
was in the tug. The proof exonerates the 
Swallow. She was to foUow, not to lead 
the tug. The tug first ran out of the channel, 
and then aground. This caused the Swallow 
to swing and get aground. Had the tug kept 
the channel, neither the tug nor schooner 
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would have got aground. This is clear. But 
whether she ought to have cast her anchor 
after the tug was aground, does not affect 
the question of hlarae. It is not probable 
that it would have prevented her grounding; 
she had not a competent crew to do it, and 
this the tug's captain well knew when he 
t-ntcred into the contract to tow her through 
the channel, only 14 miles, in daylight. 
There was no fault in the Swallow, and her 
swinging to and fro in this narrow channel, 
and running into the bank, was caused by 
her tug pilot running herself ashore. Was 
it an unavoidable accident? This would ex- 
cuse. Man is not held responsible for the 
act of God. But the proof of this must be 
clear, direct and tmquestionable. There was 
a snow storm while the vessels were in the 
channel. If it was such as to blind the 
vision, It was the duty of the tug to stop and 
await its abatement. Was such the conduct 
of the captain? He swears, on folio 95: "I 
did not stop entirely, because I wanted to 
preserve steerage-way until it cleared up," 
and "I ran about ten minutes after the snow 
storm had set In, and did not sing out to stop 
until my father, by a pole, discovered that 
we were out of the channel, and the 
schooner in danger." If, then, the storm was 
such as they describe, anchorage or stopping 
the engine was an imperative duty. Ten 
minutes* run, or a mile, under such circum- 
stances, was imperUing the safety of the 
schooner, and a gross fault on the part of 
the tug. The appellate court, in the case of 
The Jlorton. [Case No. 9,8G4,] emphatically 
establishes the rule, that under such in- 
cidents the duty of the tug Is forthwith to 
resort to other measures of precaution and 
prudence to protect her tow, either by slow- 
ing, stopping, or sounding. "The tug," says 
Mr. Justice Swayne, "has no right to dash 
blindly on, and Incur danger she neither 
knows nor can avoid." If danger threatens, 
to stop at once is her duty. Where the 
vision is obscured, in the navigation of a 
narrow channel, there is Imminent danger, 
and to continue the course, and not stop, 
is such negligence as makes the tug respon- 
sible for the consequences. The alleged storm 
cannot protect them; their own folly con- 
demns, and that is not Inevitable which can, 
by common prudence, be avoided. 

Although sufficient reason is adduced. In 
the foregoing considerations, for the rendi- 
tion of a decree for the llbeUant, I deem it 
proper to remark, as an admonition to tug 
masters, that this and the appellate court 
have determined that. If the catastrophe In 
these cases can be at aU attributed to the 
want of a proper lookout, such destitution 
will of itself render the tug liable. Such is 
the law In this district, and governing the 
navigation of these contiguous lakes. It Is 
idle to say that the business will not warrant 
the expense, or that the captain and wheels- 
man cau, on these boats, keep up a sufficient 
lookout. Recent exposition of the law de- 
iFKD.CAS. — 72 



Clares otherwise; and tugs, engaged in tow- 
ing most of the time property only, are as 
much required to have competent lookouts 
as larger steamers, intrusted with the care of 
human life. A lookout Is a functionary ia 
navigation, with duties distinct from the- 
captain, or mate, or wheelsman, and neither 
of the latter class can supply his place and 
attend properly to his own specific charge^ 
As well might the captain work the engintv 
or the engineer manage the wheel, as eithei- 
engineer or captain keep up a constant, vigi- 
lant lookout. It is true, life is more precious 
than property, and its protection ranks high- 
er In the law, but admiralty makes no prefer- 
ence m administration, and casts Its ample- 
aegis ove;.* both. 

In The John Frettcr, [Case No. 7,342,1 
Judge Swayne says: "Where there is no- 
lookout, the fault is of the grossest character, 
and every doubt relating to the consequences 
is to be resolved agahist the tug. It is Im- 
possible, in the nature of things, that tlio- 
captain can perform properly his other duties 
and also that of the 'lookout,' and he must 
not attempt it. A crew Is not competent 
without a lookout, either on tugs or steam- 
ers. If there be none, the tug cannot avoid 
her responsibility by the o.iths of the captain 
or crew, if there be the slightest doubt as 
to the spring-head of the catastrophe." Such 
Is the strong language of the appellate com-t,. 
and I am sure, as now constituted, will never 
be modified. Of this our tug-owners may be 
certain. If the damage accruing can by pos- 
sibility be attributed to this cause, the es- 
sential allegation of a competent crew Is dis- 
i'roved, and the oaths of the captain and 
crew will be received with suspicion. 

The proofs in this case estabUsh the fact 
that the mismanagement of the tug and the- 
Ignorance of the channel caused the libel- " 
lant's vessel to run ashore, and a competent 
lookout, acquainted with the channel and 
its banks, might have avoided this grounding 
notwithstanding the alleged storm. Pilot- 
ing a vessel througli a narrow channel, al- 
though for a short distance, hi stormy 
weather, demands a full crew— master, look- 
out, wheelsman and engineer— each of whom: 
shall be at their posts; and the lookout can- 
not be dispensed with, and Is as essential to- 
avoid coUIsion with natural obstructions as 
with other vessels. 

Collating, then, In a condensed form, the- 
answer and the reliable proofs, the foUow- 
hig facts are prominent. Incontestable andT 
conclusive: 1. The Armstrong, having the- 
SwaUow in tow, first got out of the channel, 
and first ran aground. 2. The contract was 
for safe towage, and implied a knowledge- 
of the channel, of the condition of the- 
schooner, and the shifting peril of the weath- 
er. 3. There was not sufficient time to de- 
tach the tow, or to cast anchor, so as to se- 
cure the schooner in the channel. 4. To de- 
tach the schooner, by cutting her tow-line, 
would have, from the narrowness of the 
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channel, and the ignorance of her captain 
of Its banks and breadth, most certainly 
have run her ashore. 5. The tug continued 
her course for some minutes after the snow 
storm had commenced. 6. Instantly stopping 
might have avoided the catastrophe. 7. The 
crew of the Armstrong was incompetent for 
the peril encountered, either for safety or 
extrication. The grounding of the tug prox- 
imately occasioned the grounding of her 
tow, and if the first could have been avoided 
by ordinary care and forecast, the proximate 
was not overruled by any paramount power. 
If the storm was foreseen, and its peril could 
have heen avoided, the responsibility is wxth 
the tug, and cannot properly be ascribed to 
**a blinding snow storm." 
Decree for libellant. 

NOTE, [from original report.] Upon appeal 
to the circuit court, the decree in this case was 
affirmed. 

Case No. 541. • 
ARMSTRONG v. BEADLE et al. 
[5 Sawy. 4S4;' 8 Reporter, 36.1 
Circuit Court, D. California. May 12, 1879. 
Death bt Whongful Act — ExTitA-TEKRiToniAL 
Effect of Statute— Death on the High bEAS 
— Right of Action. 

1. The statute of California giving a right 
of action for negligence, resulting in death, has 
no extra-territorial operation. 

[Cited in The Harrishnrg, 119 U. S. iOy, T 

Sup. Ct. 144.] 
[See Grapo v. Allen, Case No. 3,360.] 
[See note at end of case.] 

2. Death, resultinc from negligence, on the 
high seas is not within the statute. 

3 The statute gives a new right of action, 
not merely a remedy for an existing right. 
[See note at end of case.] 

[In admiralty. Heard on demurrer to an- 
swer. Demurrer overruled.] 

T. P. Ryan, for plaintiff. 
Andros & Page, for defendants. 

SAWYER, Circuit Judge. The complaint 
alleges that the plaintiff and his wife took 
passage upon the steamer Eastport, owned 
by the defendants, at Empire City, in the 
state of Oregon, for San Francisco, in the 
state of California; that on the voyage the 
steatner, near Point Arena, struck a rock 
and settied down in the water and became 
immovable; that plaintiff's wife afterwards 
entered a surf boat, by direction of the mas- 
ter, whereupon one end of the boat fell sud- 
denly into the sea, in consequence of the 
negligence of those in charge, and plaintifE's 
wife was precipitated into the sea and 
drowned. The action is brought under sec- 
tion 377 of the Code of Civil Procedure, for 
damages sustained by the loss of the wife. 
The provision is, that "When the deat h of a 



^[Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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person is caused by the wrongful act or neg- 
lect of another, his heirs or personal repre- 
sentatives may maintain an action for dam- 
ages against the person causing the death." 
The answer admits the principal facts; but 
alleges, that while said steamship was pro- 
ceeding on her voyage, and on the high seas, 
the said steamship was, by the perils and 
accidents of the seas, forced and cast upon 
' a rock, whereby the ship and cargo became 
a total loss, and the death of plaintiff's 
wife thereby occurred without the privity 
or knowledge of defendant. Other facts 
were alleged, designed to bring the case 
within the provisions of section 4283 of the 
revised statutes of the United States. The 
plaintiff demurs to this answer, on the 
ground that it does not state facts sufficient 
to constitute a defense. 

The first point presented !s, that the stat- 
ute has no extra-territorial operation, and is 
limited to accidents occurring within the 
territorial jurisdiction of the state; and as 
the death occurred upon the high seas, be- 
yond the legislative jurisdiction of the state, 
the statute is inapplicable. There was no 
liability at common law for the death of a 
party, resulting under circumstances like 
those set out in the complaint; and unless 
the statute in question gives the right of ac- 
tion, the plaintiff cannot recover. The stat- 
ute, undoubtedly, creates a new right of 
action, and does not merely give a remedy 
for a right already existing. If it operates 
beyond the territorial jurisdiction of the 
state, then it becomes a universal law, appli- 
cable to aU countries, and the legislature of 
California would be adopting a code of laws 
affecting the rights of parties arising out of 
acts done wholly in foreign countries as well 
as upon the high seas. If California can 
pass laws of the kind, operating extra-tern- 
torially, then other states and countries can 
pass laws upon the same subject operating 
upon the high seas, and these laws may be 
in conflict; but there is nothing in the stat- 
ute to indicate that it was intended to op- 
erate beyond the limits of the state. After 
giving a synopsis of the statutes of the sev- 
eral states which have legislated on the sub- 
ject. Shearman and Redfield, in their work on 
Negligence, state the rule, as to their effect, 
as follows: "The operation of these statutes 
is limited to the territory of the states which 
have enacted them. No action can be main- 
tained upon one of these statutes, if the de- 
ceased person received the fatal injury at a 
place not within the limits of the state by 
which such statute was enacted, whether such 
place be in another state, or upon the high 
seas." Section 29G. The rule as stated is 
fully sustained, both by reason and the au- 
thorities. Whitford v. Panama R. Co., 23 
N y 465; Mahler v. Norwich & N. Y. 
Transp. Co.. 35 N. Y. 332; Needham v. 
Grand Trunk R. Co., 38 Vt 295; Selma R. 
& D. R. Co. V. Lacy, 43 Ga. 461, 49 Ga. 107; 
Woodward v. Michigan S. & N. I. R. Co., 
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10 Ohio St. 122. In the latter case, where 
the (loath resulted from negligence in Illi- 
nois, the statute of which state gave a right 
of action for the death to the administrator, 
the court go so far as to hold that the statute 
of Illinois can have no operation in Ohio, 
and that the action, though maintainable In 
Illinois, cannot be maintained in the state of 
Ohio. So, in Massachusetts, it is held that 
the action upon the statute cannot be main- 
tained outside of the state enacting it. In 
this case, it appears both from the complaint 
and answer, that the negligence complained 
of, and the death occurred upon the high 
seas, outside of the territorial jurisdiction of 
the state. It is, therefore, not withhi the 
operation of the statute. 

There was a total loss of vessel and cargo, 
except as to three hundred dollars, for which 
the wreck was sold by the underwriters after 
abandonment, and whatever insurance mon- 
«y was due. This case is, undoubtedly, 
within the provisions of section 4283 of the 
Revised Statutes of the United States, limit- 
ing the liability of owners of vessels, as it 
was engaged in inter-state and foreign com- 
merce. Lord v. Goodall, Nelson & Perkins 
S. S. Co., [Case No. 8,506.] But, as it is held 
that the case Is not within the statute, and 
tliere is no liability at all, it is unnecessary 
to consider the other points, as to whether 
there can be a recovery to the extent of the 
Insurance money, or the three hundred dol- 
lars for which the wreck sold. Demm-rer 
overruled. 
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on good reason, and is contrary to 'natural 
equity and the general principles of law.' Since, 
however, It is now established that in the courts 
of the United States no action at law can be 
mamtamed for such a wrong in the absence of 
a statute giving the right, and it has not been 
Shown that the maritime law, as accepted and 
received by maritime nations Keneraliy, has es- 
tabhshed a different rule for the government of 
the courts of admiralty from those which gov- 
ern courts of law in matters of this kind, we 
are forced to the conclusion that no such action 
will he m the courts of the United States un- 
der the general maritime law. The rights of 
persons in this particular, under the maritime 
law of this country, are not different from those 
under the common law; and, as it is the duty 
of courts to declare the law, not to make it we 
cannot change this rule."] 



[NOTE. In a number of cases, courts of ad- 
miralty have followed the rule of the civil iSw 
that civil actions do not die with the person, and 
have permitted the recovery of damages for 

n^"'i°^ >r* Seabury. Case No. 3,521: The 
Charts Morgan. Id. 2,618; The Sea Gull, Id 
rT'P'^L-Holjpes V. Oregon & C. Ry. Co 5 
Frt^- ^T?; ^e Towanda. Case x\o! llSoD- 
Ihe City of Brussels, Id. 2.745. This dS 
trine was subsequently overruled by the bu- 

TsTd 'Gri44^Hr^?S?^"'?' 119 ^' S. 209, 
I aup. L-t. 144. Mr. Chief Justice Waite in 

delivering the opinion of the cour "riviewed 'the 

«fti?°"»w' ^°^^ ^"^"^'^ ^"<^ American7and 
!5 - ^'W^ Itnow of no country that has adopt- 

l?om tliff^v n^ °^.*^*? ^"^Ject for the sea 
t^^ Jili'^^'f^ '* maintains on the land; and 
S«ri«^i ^c^^-^^"^' ^ accepted and received by 
,Tn?nSti''^*T?''-^ generally. leaves the matter 
Cnirnn fi^J■^*'^}^ ^°* mentioned in the laws of 
P .^ ° a' 1**^ ^'^^"^j 9^ of the Hanse Towns, (1 
n»^'.J^^J^T ^?P^^^P °°F 5° the Marine Ordi- 
nance of Lpnis XIV., (2 Pet. Adm. Append 
and .the understanding of the leading S?t ^it- ' 

Hnn'^-??\^ ^'^''^.^y ¥« ^^" t^'^t no such ac- 
tion will he m the absence of a statute giving 

TTln£ 'li t' ^c^^^- Shipp. & Adm. 350; 
Henry, Adm. Jur. & Proc. 74. The argument 
everywhere m support of such suits in admi- 
ralty has been, not that the maritime law. as 
actually administered in common-law countries 
18 different ftom the common law in this par- 
ticular, but that the common law is not founded 
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ARMSTRONG v. BROWN. 

[1 Wash. C. 0. 43.y 

Circuit Court, D. Pennsylvania. April Term 

1803. 

Depositions- Commissioners not Actino — Set- 
off— Uxliquidated Damages. 

1. A commission directed to five commission- 
ers, to be executed by them, must be executed 
by the whole five persons; although the com- 
missioners nominated by the party objecting to 
the execution, were present, but did not act! 

2. The drawer of a bill of exchange, protested 
after acceptance, hating paid the damages, can- 
not set off the same, m an action against him 
py the acceptor, on another account, although 
the acceptor had funds in his hands to pay the 
bill, the damages being unliquidated. 

fSee I^I^IY'^*^ ^* Crousellat, Case No. 3,827; 

Ruled in tbjs case, that if a commission 
for taking depositions be directed to five 
commissioners, of whom tiu-ee are named 
by the plaintifle and two by the defendant, 
and Is executed by three only, or by any 
number less than the whole; the deposi- 
tion is not well taken, and cannot be read; 
although the two commissioners named by 
the defendant, by whom the objection is 
made, were present. Their authority is spe- 
cial, and must be executed according to 
the tenor of It. It is unusual to require that 
more than two or three of the commissioners 
named shall act, so that one In each nomi- 
nation be present, to execute it. 

Secondly: It was ruled that the drawer 
of a bill which was protested, having paid 
twenty per cent damages thereon, cannot. 
In an action against him by the acceptor 
on another account, offset them against the 
acceptor, who had fimds In his hands to 
have paid the bill, because th.ey are unliqui- 
dated damages. 



^[Published from the MSS. of Hon. Bushrod 
Washington, Associate .Tustice of the Supreme 
Court of the United States, under the super- 
vision of Richard Peters, Jr., Esq.] 
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Case No. 543. 

ARMSTRONG v. CARSON. 

[2 Dall. 302.]* 

Circtut Court, D. Pennsylvania. April Term, 

1794. 
Action ox Judgment— Pi.eading. 

Plea of nil debent to action brought on a judg- 
ment obtained in a state court of another state, 
iuadmissible. 
[Cited in Banks v. Greenleaf, Case No. 959; 
Jacquette v. Hugumon, Id. 7,169; Taylor 
v. Carpenter, Id. 13,785; Burnham v. Web- 
ster, Id. 2,179.3 

At law. A judgment having been ob- 
tained in the supreme court of the state of 
New Jersey, an action of debt was brought 
upon it here; and the defendants pleaded 
nil debent. 

But Bradford contended, that, consistent- 
ly with the federal constitution, {article 4, 
§ 1,) and the act of congress of 26th May, 
1790, a Swift's Ed. p. 115.) the plea was in- 
admissible. The constitution declares that 
"fuU faith and credit shall be given in each 
state to the public acts, records and judi- 
cial proceedings of every other state." And 
the act provides, that those records and ju- 
dicial proceedings, being authenticated In 
the mode prescribed, "shall have such faith 
and credit given to them in every court 
within the United States„ as they have by 
law or usage in the com-ts of the state, from 
whence the said records are, or shall be 
taken." It is a general principle, that a 
debt cannot be denied, without denying the 
instrument on which it Is founded; and the 
only question left open, by the act of con- 
gress, is— whether the courts of New-Jersey 
would sustain any other plea than nul tiel 
record, if the present action had been 
brought there. 

IngersoU declined arguing the point for 
the defendant, thinking it dearly against 
him. 



WILfSON, Circuit Justice. There can be 
no difficulty in this case. If the plea would 
be bad in the courts of New-Jersey, it is 
bad here: for, whatever doubts there might 
be on the words of the constitution the act 
of congress effectually removes them; de- 
claring in direct terms, that the record shall 
have the same effect in this court, as in the 
court from which it was taken. In the- 
courts of New-Jersey no such plea would 
be sustained; and, therefore, it is inadmis- 
sible in any court sitting in Pennsylvania. 

Bradford then proposed settiing the inter- 
est; but WILSON,. Justice, observed, that 
he had had more than one occasion to ob- 
ject to the court's interposing. In any form, 
to assess damages. In some states, he said, 
it had, indeed, grown into a practice; and 
the courts had in that, and, perhaps, in 
many other instances, done the business 

^[Reported by A. J. Dallas, Esq.] 
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which, ought to go to a jury. Lewis referred 
to a case in the supreme cotjrt of the United 
States, in which this point had been made, 
tho' not directiy, decided: but the judgi? 
said, it was not the foundation of the judg- 
ment, of the court, and that, in his opinion, 
a writ of enquiry was the regular mode of 
proceeding. 

It being suggested, however, that th.e 
usage in the state courts was to enter the 
judgment generally; and that the plaintiff 
must ascertain the debt, and issue execu- 
tion at his own peril; that mode was adopt- 
ed on the present occasion. Judgment for 
the plaintiff. 



ARMSTRONG, (DAVIS v.) See Case No. 3.- 
624. 



Case Wo. 544. 

ARMSTRONG v. HANLENBECK et al. 

[3 N. y. Leg. Obs. 43.] 

Circuit Court, S. D. New York. Feb. 29, 1844. 

Patent Eight — Assignment —Aoue em est— In- 
junction. 

1. A., being the patentee of a machine for 
cleaning and polishing knives, entered into an 
agreement with H. whereby he assigned and 
released to the latter all his right, &c., to the 
patent, so far as the exclusive right of manu- 
facturing and vending the machiue should ex- 
tend for a term of years, in consideration of a 
weekly payment of $10 for such privilege. Ihe 
agreement contained a proviso as follows: 'It 
is further provided and agreed that, if the 
weeltly payments aforesaid shall remain due 
and unpaid for four successive weeks, that then 
it shall be at the option of the said partyof the 
first part, (A.) (upon showing proof of his hav- 
ing demanded payment thereof,) to claim and 
take back the interest in the said letters pat- 
ent " &c. On the 4th January, a demand was 
made of H, for $100 weekly arrears since Oc- 
tober preceding, and the next day a suit was 
instituted by A. against H., upon which H. ap- 
peared on the 8th January, and confessed n 
judgment for a $100 for arrears due from loth 
October to December 25th. 1843. A. subse- 
quentiy served a notice on H., claiming to ex- 
ercise the option of taking back the interest in 
the letters patent conformably to the terms of 
the agreement. H., however, disregarded the 
notice, and continued to manufacture and vend 
the machines. On a bill filed for an account 
and general relief: Edd, that the confession of 
judgment by H. at the suit of A. amounted to- 
an admission by H., that the weekly payments 
were in arrear, and that legal demand of pay- 
ment had been made,— that consequently the 
proceedings of H. since the 8th January were 
not justified by the agreement, but were in 
violation of the complainant's right, 

2. Held, also, that the agreement conveyed no- 
interest in the patent right, but amounted to a 
mere licence, with a limitation or condition at 
its continuance. 

3. Held, also, that the institution of proceed- 
ings by A. to recover the arrears due, did not 
thereby afiirm the licence, and that the doc- 
trine in respect to forfeiture of leases in cases 
of re-entry and distress for arrears of rent, had 
no application to such an interest as that as- 
signed. 

[In equity. Bill for injunction to restrain 
further infringement of patent No. 2,435, 
granted to M. N. Armstrong, January 24,. 
1S42. Injunction ordered.] 
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John Cook, for complainant 
A. Crist, for defendant. 

BETTS, District Judge. The bill prays an 
Injunction and account, and general relief in 
respect to the violation of a patent right 
granted tlie complainant. 

The essential facts upon which the suit is 
founded are, that imder letters patent issued 
January 4, 1842, to the complainant, he be- 
came proprietor of the right to a machine 
for cleaning and polishing cutlery, and that 
by an agi'oemont in writing entered into be- 
tween him and the defendant Hanlenbeck, 
on the 17th of Maroli, 3S43, he assigned 
and released to the latter, ail his right, 
title and interest In those 'letters pat- 
ent, us far only as tho exclusive right 
of manufacturing and vending the said 
machine shall extend, for the term of 
seven years from the 5th of April, 1842, 
on the consideration of a weelcly payment of 
$10 for such privilege, with the right to the 
assignee at any time during that term to 
terminate the agreement by re-assigning his 
interest to the grantor. Neither party was 
"to have the power to sell or use the patent 
right or any part, right, title or interest there- 
of, without the written consent of the par- 
ties." The agreement concluded with this 
stipulation, "It is further provided and 
agreed between the said parties, that if tlie , 
weekly payment aforesaid shall remain due | 
and unpaid for four successive weeks, that 
then it shall be at the option of the said party 
of the first part, (upon showing proof of hav- 
ing legally demanded payment thereof,) to 
■claim and take back the interest in the said 
letters patent, hereby conveyed to the said 
party of the second part, and to have and 
to hold the same as fully and entirely as if 
the same had been re-assigned to him by the 
said party of the second part." j 

On the 4th of January demand was made s 
of the defendant Hanlenbeck for payment 
of ?100 weekly arrejirs since October ICth 
preceding, and the next day, suit was 
brouglit therefor on summons in the marine 
court, returnable the 8th day Januai-y. On 
the latter day the defendant appeared and 
confessed judgment on the demand to $100 
for arrears from October 16th to December 
2oth, 1843, On the same day the comphiint 
served a written notice on the defendant 
Hanlenbeck, that he exercised the option 
secured him by the agreement, and took back 
the interest. &c., conveyed by it, "because the 
stipulated weekly payments have been and 
are in arrear and unpaid for more than four 
successive weeks, and payment thereof has 
been legally demanded." The bill charges 
that the defendants since the 8th of Jan- 
uary last have continued to manufacture 
and vend the machines, and now have them 
on hand and in process of manufacture. The 
bill Is opposed upon two general grounds, 
1. That the defendant always tendered the 
weekly payments within the times limited, 



but the complainant refused to receive them, 
and that accordingly there was no default. 
2. That the complainant cannot enforce the 
forfeiture of the grant for any default ante- 
cedent to the 8th of January, iDecause he tlien 
took a judgment at law for the amount in 
arrear, and the suit and judgment were a 
waiver in law of the forfeitm-e if any had 
occurred. 

Depositions of several witnesses are re- 
ferred to In the written arguments as sup- 
porting* the allegations of tender, but 'no 
such depositions are submitted with the 
papei-s, and none are on file in the clerk's 
office. Accordingly the fact must be deter- 
mined by the statements of the bill. The bill 
admits various propositions to pay the week- 
ly arrears, but asserts they were never made 
by the defendant, and that a receipt to him 
therefor was offered by the complainant and 
refused by those proposing the payments, the 
complahiant then supposing and now alleg- 
ing that the purpose was to lead him to 
recognize other parties than HanlenbecK as 
possessing the right in question, which he 
refused to do. It is, however, unnficessary 
to weigh the effects of those offers, because 
by confessing judgment to $100 the defend- 
ant admits the weekly payments In arrear 
for ten weelts prior to the 25th of Decem- 
ber, and he cannot now be allowed to go 
behind that judgment, and prove there was 
no default of payment. The judgment must 
be regarded as establishing the fact, that 
default was made by defendant for more 
than four successive weeks, and that legal 
demand of payment was made. 

The second point has been iu*ged with 
great strenuousness, and it is supposed the 
doctrine in respect to the forfeitiu*e of leases 
applied In cases of re-entry and distress for 
rent, governs this case. On that subject the 
law Is dainied to be that a forfeiture ac- 
cruing upon a clause of re-entry in a lease 
is waived, if the landlord distrain for rent, 
or subsequently does any act amoimting to 
a recognition of the lease as existing and in 
force. The supreme court of this state seems 
to consider the established rule of common 
law to be that distraining for rent after con- 
dition broken deprives the landlord of the 
right of re-entry, under a re-enti'y clause In 
his lease. [Jackson v. Sheldon,] 5 Cow. 454. 
If this be a true Interpretation of the rule. 
It Is certainly one turning on a very nar- 
row point. The same case however conceded 
that the landlord may have a right of ac- 
tion on the contract to pay rent, and also 
enforce the forfeiture of the lease by re- 
entry. [Jackson v. Sheldon,} 5 Cow. 457; 
[Walker's Case,] 3 Coke, G4. But although 
the relation of landlord and tenant has 
some similitude to that of these parties, it 
is by no means identical with it, and ought 
not therefore to be resorted to as supply- 
ing the law of the case. It is to be observed 
that the agreement between these parties 
conveyed no Interest In the patent right 
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The defeudant has accordingly no assign- 
ment or letting of the estate of the com- 
plainant. He could protect the privilege 
granted him only as against the complain- 
ant, he had not such an interest as would 
enable him to maintain actions against third 
persons for a violation of the patent nght. 
The grant accordingly amounted to a mere 
license with a limitation or condition as to 
its continuance. ] 

The doctruie of forfeiture in its strict sense j 
would not be applicable to an interest of that ; 
character-no estate being imparted, and It i 
being no more than a covenant letting to 
hire, a method or discovery of the complain- ! 
ant. upon a condition of recall or revocation j 
on the omission by the defendant to pay 
the stipulated hire therefor. Upon the biU, 
I think it clear that the defendant has faUed 
to fulfill the condition on the performance 
of which alone his right to use the privilege 
given him was to continue. And that ac- 
cordingly upon the fact of his default, and 
the notice from the complainant that he has 
therefor exercised his option to terminate 
the agreement, his license to manufacture 
and vend the machine ceased on the 8th of 
January last. The motion that bringing an 
action to recover the arrears due for the use 
of the privilege, was a re-affirmance of the 
license, abrog-ates one main feature of the 
contract, for the agreement was absolute to 
pay the stipulated hire, and also that the 
right should cease if that part of the eon- ] 
tract was not fulfilled: it would accordingly ! 
be incongruous to hold that the complain- 
ant could not terminate the license without 
losing his remedy for past dues, or prosecute 
for those without re-asserting the continu- 
ance of the privilege. 

In my opinion, the claimant could resort 
to either or both remedies, and his action 
for the debt being in no way incompatible 
with his resumption of the privilege under 
tlie contract. I hold that the proceedings of 
the defendant since the 8th of January are 
not protected or justified by the agreement, 
and are in violation of the complainant's pat- 
ent right. Upon the case as It stands, the 
defendants are found manufacturing and 
vending the patented machines without any 
subsisting authority or license from the pat- 
entee, and the injunction prayed for must 
accordingly issue. Injunction ordered. 
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computation of ad valorem rates <>« .^"^y, f orm 
no part of tlic actual value, are not to be tal^en 
in iletnrn.ininfr the value of tlie .^tw^v^Wai 
view of ascertaining whetiier it is dutiable.] 



[At law. Action by Armstrong against 
Hoyt, collector, for the return of import du- 
ties illegally collected on certain importations 
of wool. Judgment for plaintifE.l 

Before THOMPSON, Circuit Justice, and 
BETTS, District Judge. 

This is an action against the collector, pre- 
senting a question as to the construction of 
the second section of the tariff act of 183-. 
bv this act, "wool, unmanufactured, the 
v'alue whereof at the place of exportation 
shall not exceed eight cents per pound, shall 
be imported free of duties:" if of greater 
value, it is subject to duty. 

The invoice is relied on by both parties. 
If the charges and expenses at the place of 
exportation are added to form the value, 
then the wool would appear to have cost 
more than eight cents per pound- otherwise 
to have cost less: and the question is wheth- 
er these charges are to be talien as forming 
part of "the value at the place of exporta- 
tion," in the meaning of this law. The fif- 
teenth section of the act is referred to as ex- 
planatory of the term "actual value." By 
that the ad valorem rates of duty are to 
be computed on actual cost or actual value, 
and this phraseology appears-"to the actu- 
al cost, if the same shall have been actually 
purchased, or to the actual value, if the same 
shall have been procured otherwise than by 
1 purchase, at the time and place when anU 
I where purchased or otherwise procured, 
shall be added all charges, except insurance." 
Now "the charges" are not expressly men- 
tioned in the second section, as constitute 
iug part of the actual value: but in the fif- 
teenth section, the actual value is treated as 
a thing to which the charges are to be added: 
as something distinct from the charges, and 
of which, of course, the charges are no part. 
The words "actual value" in each section 
must mean the same value. If it is exclu- 
sive of charges in the fifteenth section, so- 
it must also be in the second section; and 
the charges therefore must be left out of 
view in -determining if the actual value of 
the wool was eight cents per pound. Judg- 
ment, therefore, is rendered for a retiurn of 
the duties. 



Case No. 544a. 
ARMSTRONG v. HOYT. 
[5 Hunt. Mer. Mag. 76.] 
Circuit Court, S. D. New York. April, 1841. 
Customs Duties— Expokt Vai>ue— Wool: 
[Tailing section 15 of the tariff act of 1832 
as explanatory of section 2 which provides 
that unmanufactured wool, "the value whereof 
at the place of exportation shall not exceed 
eight cents per pound shall be imported free 
of duties." the charges and expenses at the 
place of exportation, which, by section 15, m 



Case No. 545. 

ARMSTRONG v. MECHANICS' NAT. 

BANK. 

[6 Biss. 520.]^ 

Circuit Court, N. D. Illinois. March, 1876. 

Settlement with Creditors— Pkefekence— 

Misrepresentations. 
Where a debtor who has made a settlement 
with his creditors, seelts to recover a certain 

^[Reported by Josiah H. Bissell, Esq., and 
I here reprinted by permission.] 
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Eitm paid by him to one creditor, above the 
percentage paid to others, it is a good answer 
that the settlement was obtained by misrepre- 
sentation, and that the debtor concealed a valu- 
able poriiun of )iis assets. 
ICiteil in Owens v. Ohio Cent R. Co., 20 
3'^cd. 15.] 

[In equity. Bill by Edv?In R. T. Armstrong 
a^nst the Mechanics' National Bank of OW- 
cago] to recover the sum of thirteen hundred 
dollars paid by the complainant under the 
following circumstances: Early in 1873, com- 
plainant became embarrassed, and being im- 
able, as he claimed, to pay his debts in full, 
he entered Into a composition arrangement 
with all his creditors, among whom was the 
defendant, by which he agreed to pay and 
they agreed to accept fifty cents on the dollar 
of their claims, such payment to be secured 
by notes Indorsed or guaranteed by a third 
party. The complainant alleged, however, 
that the defendant refused to sign the com- 
position unless it should receive notes for ten 
per cent in addition to the fifty per cent 
agreed to be paid to the other creditors. 
This was denied by the defendant, which 
insisted that Armstrong regarded its claim 
as of a higher character than those arising 
from commercial transactions. It being for 
borrowed money, and that, after the com- 
position was signed, he volunteered to give 
the defendant his notes for the extra ten per 
cent It was admitted that the defendant 
did receive the complainant's notes for ten 
per cent of its claim, in excess of what was 
received by the other creditors. These notes 
were assigned by the defendant to another 
bank, before matiu-ity, and paid by the com- 
plainant He thereupon filed this bill to re- 
cover the amount of the ten per cent thus 
agreed to be paid to the defendant, alleging 
that the notes for the same were obtained 
from him In fraud of the rights of his other 
creditors, and without their knowledge. The 
defendant insisted that the complainant had 
himself been guilty of fraud in not making a 
full disclosure of his assets to his creditors 
at the time the composition was obtained. 

E. A. Otis, for complainant, cited: 

Wood V. Barker, L. R. 1 Eq. 139; Breck v. 
Cole, 4 Sandf. 79; Lawrence v. Clark, 36 N. 
y. 128; Way v. Langley, 15 Ohio St 392; 
Russell V. Rogers, 10 Wend. 473; Cockshott 
V. Bennett, 2 Term R. 763; Jackson t. Lomas, 
4 Term R. 160; Hraton v. Riley, 11 Mees. & 
W. 492; Bean v. Brookmire, [Case No. 1,170;] 
Hatch T. Hatch, 9 Ves. 292; Jackman v. 
Mitchell, 13 Ves. 581; Story, Bq. Jur. 378; 
Saddler v. Jackson, tEx parte Sadler,] 15 
Ves. 52; Howden v. Haigh, 11 Adol. & El. 
1033. 

McOagg, Culver & Butler, for defendant, 
cited: 

Seving v. Gale, 28 Ind. 486; Himtington v. 
Clark, 39 Conn. 540; Richards v. Hunt, 6 Vt. 
251; Clarke t. Tipping, 4 Beav. 588; Phetti- 



place V. Sayles, [Case No. 11,083;] Mallalieu 
v. Hodgson, 16 Q. B. 689. 

BLODGETT, District Judge. This bill Is 
filed to recover from the Mechanics' Nation- 
al Bank thirteen himdred dollars, whichj it 
is alleged, was extorted by the bank from 
the complainant, by moral duress, or, by 
taking an unfair advantage of the circum- 
stances in which the complainant was placed 
at the time of the alleged transaction. In 
1873, Armstrong, then a merchant in this 
city, finding himself embarrassed in his 
pecimlary affairs, sought a composition with 
his creditors, and for that purpose made out 
a statement of his financial matters, assets, 
and liabilities, and presented It to his cred- 
itors, representing that from that showing 
he would be able to pay them fifty cents on 
the dollar. The Mechanics* National Bank 
was a creditor for money loaned, and inter- 
est accrued tiiereon to the amount of thir- 
teen th.ousand dollars. 

The allegation of the bill Is, that Arm- 
strong applied to the Mechanics' National 
Bank to have them sign the composition; 
that they refused to do so unless he would 
also, in addition to paying them fifty cents 
on the dollar, give them his notes for ten 
per cent more, making sixty cents on the 
dollar, and tb.at In order to secure the as- 
sent of the bank to his composition, he did 
give them his notes according to the terms 
of the composition for the fifty cents, and 
then his further notes for the sum of thir- 
teen hundred dollars, to make up the addi- 
tional ten per cent which, was exacted from 
him. This bill Is now brought to recover 
back the excess over the fifty cents on the 
dollar, on the ground that it was extorted 
from him because of the peculiar circum- 
stances under which he was placed. 

The defense set up. Is that tb.e composi- 
tion itself, offered and obtainedi by Arm- 
strong, was fraudulent 

The evidence shows that Mr. Armstrong 
made out what purported to be an abstract, 
from his books, showing his liabilities and 
assets, which he presented to his creditors, 
claiming it to be a true one, and offering 
to allow his creditors to examine bis books; 
that Mr. Page was the vice-president of the 
bank, and that his firm were also creditors 
of Armstrong to the amount of several hun- 
dreds of dollars, and that in his own behalf, 
as a member of the firm, and also as an of- 
ficer of the bank, he examined Armstrong's 
books, was satisfied that fifty cents on the 
doUar was all that be could pay, and recom- 
mended the officers of the bank to accept 
the proposed compromise. Mr. Scammon, 
the president, claimed that an Indebtedness 
to a bank for borrowed money stood upon 
a different footing from a commercial In- 
debtedness for. goods soldi and that the bank 
ought not to compromise for the same 
amount It Is claimed that on making out 
this statement, upon which the compromise 



ARMSTRONG (Case No. 546) 



[1 Fed. Cas. page 1144] 



was finally effected, Mr. Armstrong omitted 
from his statement of assets, a valuable 
farm in the central part of Illinois, which 
cost him over three thousand dollars, and a 
thousand dollars full paid stock in the Ke- 
puhlic Life Insurance Company, and the ev- 
idence shows very satisfactorily and com- 
pletely, that he did keep hack from some of 
the creditors the knowledge of his interest 
in this farm. 

The law undoubtedly requires that parties 
seeking or making a oomposltion with their 
creditors should make a full and honest dis- 
closure of their affairs. Any withholding in- 
formation valuable to creditors vitiates the 
entire transaction. It also, undoubtedly, au- 
thorizes a party who, for the purpose of get- 
ting a given creditor to sign, is compelled to 
pay more than he pays other creditors to re- 
cover back from the extorting creditor the 
amount which he is paid in excess of the 
others. But it strikes me very forcibly, and I 
can see no escape from the position, that 
a creditor, coming as Mr. Armstrong now 
does into this court, to recover money which 
he claims has been extorted from him, must 
come with clean hands and be able to show 
that the composition which he sought to, 
and did, obtain from his creditors, was such 
an one as they would have indorsed if tliey 
had known all the facts. Now, here are four 
thousand dollars of this debtor's assets con- 
cealed from the creditor whom be now calls 
into court to answer for unfair practice, and 
I have no doubt that this creditor may reply 
to such demand by saying that the compo- 
sition obtained was a dishonest one; nor have 
I any doubt that if Armstrong were now 
solvent, a cross bill might be filed to recover 
the full amount of the debt. 

The evidence regarding this farm has been 
extorted from Armstrong in such a manner 
as to make It at least a very strong circum- 
stance against his good faith. Of .course, 
there may be such a thing as a man with 
fifty or sixty thousand dollars assets, over- 
looking an item of this kind; but in the first 
place, Armstrong's commercial books, to 
which he invited his creditors' scrutiny, con- 
tained no reference whatever to this farm, 
and it does not appear that Mr. Page's at- 
tention or notice was called to it. Nor does 
it appear in his exhibit of assets and lia- 
bilities. When the defendant first began to 
ascertaha that there was any withholding of 
Information regarding assets, Armstrong was 
asked If the exhibit which he presented to 
Mr. Page, and upon which this composition 
was negotiated, contained a true statement 
of his liabilities and assets. He said, finally, 
after some hesitation— "Certainly it is true, 
as far as the liabilities are concerned." Sub- 
sequently, he was asked if he had any inter- 
est in this farm: he stated that the title was 
in his wife. It was subsequently developed 
—extorted item by item— that the facts re- 
garding the farm were these: 
Sometime in 1868, he bought this farm at 



a cost, including improvements, of over three 
thousand dollars, placed the title in the name 
of his wife, and his father in possession. In 
1871, Mrs. Armstrong died, leaving a wiU in 
which she devised this property to her hus- 
band, which will was never probated, but 
was retained by Armstrong in his own pos- 
session. During the time this settlement was 
being negotiated with his creditors the facts 
regarding this farm were certainly withheld 
from Mr. Page, and the officers of the Ma- 
rine Bank. It seems to me that there was 
clearly such concealment of some part of 
this party's assets, as to at least constitute a 
sufficient answer to his present claim of hav- 
ing been unfairly dealt with; that the com- 
plainant is not in such a position that he can 
complain of unfah: dealing on the part of 
the defendant The bill is dismissed. 

NOTE, [from original report.] To pay one 
creditor or his agent a larger sum than was to 
be paid to others, as a condition of acceptms ft 
compromise is void, and if the creditor s agent 
was specially retained by the debtor to urge 
the compromise, any promise to pay the agent 
for such service is void. Bullene v. Blam, 
[Case No. 2,124.] 



ARMSTRONG, (MORRILL v.) See Case No. 
9,822. 



Case No. 646. 

ARMSTRONG v. RICKEY. 

[2 N. B. R. 4T3. (Quarto, 150;) 1 Chi. Leg. 

News. 145; 2 Amor". Law T. Rep. Bankr. 

65.] 

District Court, N. D. Ohio. Jan. Term, 1869. 

Bankruptcy— Judgment on Note— Levt— Va- 
lidity. 

[1. A iudgmant on a note with a warrant 
of attorney to confess judgment, which js not 
paid at maturity, and a levy on the , debtor s 
lands on the day before the petition m bank- 
ruptcy is filed,— the debtor having supposed 
himself solvent when he made ,the note, and 
the payee, up to the day of the judgment, hav- 
ing no reasonable cause to believe the debtor 
insolvent, or that he intended a fraud on the 
bankrupt law,— will not be declared void In 
bankruptcy proceedings.] 

P A levy made by the sheriffs merely get- 
ting a description of the debtor's lands at the 
recorders of lice, and endorsing on the execu- 
tion the fact of a levy and a description of the 
lands, without going near them, according tu 
the usual mode in Ohio, since it would be held 
good by the state courts, should be so held 
t)v a federal court in bankruptcy proceedings. 
The sherifiFs return, being a matter of record, 
is conclusive, and cannot be mquired into in 
such proceedings, but, if false, must be answer- 
ed for by him in an action by the proper 

[Cited in XJ. S. v. Hess, Case No. 15,358.] 

[In banki-uptcy. Petition by Charles Arm- 
strong, assignee of George Garlinghouse, to 
declare void a levy in favor of Messrs. Rick- 
ey & Brother. Denied.] 

SHERMAN, District Judge. Charles Arm- 
strong, assignee of George Garlinghouse, a 
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Ijanki-upt, files in this court a petitJon, in 
which he states, that on the lUth day of 
March, 1808, the said Garhnghouse filed his 
petition to obtain the benefits of the bank- 
riij)t law, and that on the same day he was 
<leclared a bankrupt; that on the 9th of 
April, 18G8, the said Armstrong was appoint- 
ed his assignee; that he took possession of 
the property and assets of said Garlinghouse 
as such assignee; that among the assets were 
lands in Delaware county, Ohio; that the 
said lands were much encumbered by mort- 
gages and judgment liens, and that subse- 
quently, by order of this court, he sold said 
land, and has now the money, the proceeds 
of said sale, in com-t; that among the judg- 
ment liens is a judgment and levy in favor 
of aressrs lUckey & Brother, of Columbus, 
Ohio, which he alleges is void and invalid 
under the banki'upt law, and prays the court 
to so declare it. To this petition Kickey & 
Brother have fully answered, and claim that 
the judgment and levy is a valid and sub- 
sisting lien upon said lands. 

A large amount of testimony has been 
taken, and from the petition, answer, and 
testimony, the following facts are estab- 
lished: George Garlinghouse, the bankrupt, 
had been for some years a resident of Dela- 
ware county, of large means, and of good 
reputation as a business man and for sol- 
vency. He had frequently borrowed money 
of the Rickey Brothers, bankers. In Colum- 
bus, Ohio, and had always met his paper. 
In December, 1SG9, he bon-owed of the Rick- 
<'3'S three thousand dollars at ninety days, 
iind gave therefor his note with a warrant 
of attorney to confess judgment, with one 
Hunt and one Adams as his sureties. This 
note was not met at maturity, and on the 
ISth day of March, 18GS, the Rickeys caused 
judgment to be entered on it in the court of 
common pleas of Franklin county. On the 
same day they caused an execution to be 
i.ssued on that judgment to the sheriff of 
Delaware county, which was taken to the 
slieriff by one of the Rickeys and their at- 
torney, and on the morning of that day was 
by him levied on the lands of Garlinghouse, 
In Delaware county. On the same 18th day 
of March, Garlinghouse was In Columbus, 
engaged with his attorney. In preparing his 
petition and schedules in bankruptcy, to be 
filed in this court Garlinghouse and his 
attorney, and one of the Rickeys and his 
attorney, were both In the same train of 
cars, one going to Cleveland to file the peti- 
tion, and the other to Delaware to make the 
levy. Garlinghouse, at the date of the exe- 
• cution of the note and warrant of attorney 
to the Rickeys, had a good reputation for 
solvency, and tliought himself perfectly sol- 
vent. He had no suspicion or knowledge 
of his insolvency until some ten days before 
the filing of his petition. There was' no proof 
whatever that the Rickeys knew, or had rea- 
son to believe him to be insolvent, down to 
the 18th day of March, the aate of their 



judgment, and there is but very slight evi- 
dence that they even knew it then, not until 
next day. The assignee; under this state 
of facts, claims: First, that the warrant of 
attorney and the judgment thereon was an 
act done for the pm-pose of and by way of 
making a preference in favor of the Rickeys. 
The thirty-fifth and thirty-ninth sections of 
the bankrupt act, and the whole scope of 
the law, intends and declares that to make 
any act of preferring one creditor over the 
others invalid, it must be done under such 
circumstances and state of things that the 
creditor had reasonable cause to believe the 
debtor to be at the time insolvent, and in- 
tending to commit a fraud or violate the pro- 
visions of the bankrupt act The question 
here arises, at what time in the history of 
this ti-ansaction should the creditor's knowl- 
edge of the debtor's insolvency and his 
fraudulent intent be established. Should It 
be at the date of the warrant of attor- 
ney, or the date of the judgment and levy. 
A debtor can only, be declared and ad- 
judged a bankrupt by reason of his own acts. 
The acts and doings of his creditors or 
otlier persons cannot constitute and make 
him guilty of an act of bankruptcy. He 
must do some act himself which the law 
declares shall cause him to be adjudged 
a bankrupt. In this case the only act done 
by Garlinghouse was the execution and 
delivery of the warrant of attorney to 
the Ridieys, and that was done on the 
4th of December, 1867, more than three 
months before the judgment thereon and the 
levy. The judgment and levy were acts of 
the Rickeys, the creditors, and officers of 
the law, and not the act of Garlinghouse. 
The judgment and levy were independent 
and outside of him. It was not done at his 
instance nor could he control it, and he 
should not be answerable for them. When 
he executed and delivered the note and war- 
rant of attorney on the 4th of December pre- 
vious, it was his act and he is bound for 
the consequences of the act It is a princi- 
ple of law in bankrupt cases, that if the in- 
tent and actions of a debtor are to give a 
legal construction to a transaction, it must 
be an intent governing the act done by him- 
self and not by others. Buckingham v. Mc- 
Lean, 13 How. [54 U. S.] 169. We must 
therefore inquire whether Garlinghouse in- 
tended to commit an act of bankruptcy at 
the date, December 4th, and not on March 
18th, the date of the judgment and levy. 

On this point it is not claimed by the peti- 
tion that Garlinghouse knew he was insol- 
vent, though he may have been so in fact 
or that he intended to give the Rickeys a 
preference. Nor is it claimed that the Rick- 
eys had reasonable cause to believe Garling- 
house insolvent or that he intended a fraud 
on the bankrupt law. On this point the 
assignee has failed to sustain his daim. But 
he secondly claims, that the levy made by 
the sheriff of Delaware county, on the even- 
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mg of the ISth of March. 1868, was inyaJid 
and void. The facts are these, that on the 
evening of the day judgment was entered 
on the note and warrant of attorney, in 
Franklin common pleas, an execution issued 
thereon was placed in the sheria s hands 
by one of the Riekeys and then: attorney, 
that the sheriff went to the recorder s office 
of his county, there obtained a description 
of Garlinghouse's lands and made his levy, 
by endorsing the fact of a levy and a de- 
scription of the lands on the back of the exe- 
cution. He was not on the lands-not near 
them nor in sight of them. Under this state 
of facts it is claimed that, under the laws 
of Ohio, this levy was invalid, and because 
of the mode of the levy it was not a lien upon 
the lands. It is possible that this mode of 
levy may not he quite regular. But it is 
the usual mode of making levy in Ohio, and 
been so practiced for years. It would be 
treated as a good levy by the courts of the 
state and whatever is declared and treated 
us a valid and subsisting lien by the state 
laws and courts will so be treated by this 
court But the answer to this claim is, that 
the return of the sheriff is a matter of record, 
and therefore conclusive, and cannot be en- 
Quired into by us in this proceeding. If the 
return is false, if the sherifC did not make 
a legal levy, he is answerable for it to the 
proper party, in a proper action, but its truth 
or falsity cannot be enquired into at this 
time and in this proceeding. Hill v. lOmg. 
4 Ohio, 136; [Hall v. Crocker,] 3 Mete. 
[Mass.] 245; [Wendell v. Mugridge,] 19 N. 
H 109. We, therefore, hold that the debt 
and judgment of the Rickeys is valid, and 
that it was not given by way of preference, 
and that the levy of the execution upon the 
lands of Garlinghouse, the bankrupt, is a 
lien upon them, and that the judgment 
should be paid out of the proceeds of the 
sale in the hands of the assignee. 
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[■>. The district court may, in its discretion, 
take cognizance of such suits by foreign sen- 
men against foreign masters or owners or ^e 
Sreijm vessel itself, if the service has termi- 
nateror the contract does not stipulate against 
its enforcement in a foreign junsdiction.J 

[In admiralty. Libel by Robert Armstrong 
against the brig Rydesdale for seaman s 
wages. The agent of the brig moves to dis- 
miss the libel for want of jurisdiction. De- 

iiied.] , ^ „„ 

The libel alleged that the vessel was an 
American vessel, and that the libellant 
served on beard from July 25 to Dec. b, 
when he was discharged, leaving $32 wages 
due and unpaid, but it did not say where he 
was discharged, nor that he was an Ameri- 
can seaman. On that libel, process of at- 
tachment issued against the vessel. An ap- 
plication was made, on the affidavit of a per- 
son representing himself to be an agent and 
consignee of the vessel, that she was not an 
American, but a British, vessel, that the 
court dismiss the libel, as out of its jurisdic- 
tion, and also because the libeUant gave no 
stipulation for costs before instituting the 
suit 
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Case Ko. 547. 

ARMSTRONG v. The RYDESDALE. 

[Betts' Scr. Bk. 684.] 

District Coiu-t. S. D. New York. April 3, 

1862. 

KoKEiGN Seamen-Wages-Jokisdiction o^E;«- 
TmcT Coukt-Pleadisg-Security fob Costs. 

ri On libel against a vessel for wages, an 
affidavit of a llrsou representing himself as 
hSaient; that she is a foreign vessel, will not 
ofercome* the oath of the IfeM^t that she 
is an American vessel, so as to entitle tne 
claimant to a dismissal of the hbel.] 



Mr. Hart, for libellant 
Judge Beebe, for claimant. 

BETTS, District Judge. The motion can- 
not prevail for either of those causes. The 
affidavit of the agent does not countervail 
or displace the oath of the llbeUant, that the 
vessel is an American vessel. The jurisdic- 
tion of the court does not depend upon the 
nationality of the vessel. The court may. 
In its discretion, take cognizance of such 
suits brought by foreign seamen against for- 
eign masters or owners, and under urgent 
circumstances, against the foreign vessel it- 
self if the service has terminated or the 
contract does not stipulate that it shall not 
be enforced within a foreign jurisdiction. 
The proceedhig might have been disregard- 
ed by the libellant because the notice of mo- 
tion was not given in the name of any proc- 
tor of the court, and because no claimant 
is before the court But on the papers, 
and on the concession of the libellant's coun- 
sel, that he is a foreigner, there Is prima 
facie reason for an order that he ffle security 
for costs, or show cause why he should be 
excused from so doing. Order accordingly. 
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14,078. 
ARMSTRONG, ^OJNITED STATES v.) See 

Cases Nos. 14.467 and 14,468. 
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Case IsTo. 648. 

ARMSTRONG v. UNITED STATES. 

[Gilp. 399.? 

District Court, E. D. Pennsylvania. May Ses- 
sions, 1S33. 

Office and Officers — Navy Agent — Appoint- 
MEKT — Settlement of Accounts — Expenses 
AND Commissions— Warrant of Distress. 

1. A warrant of distress, under the provi- 
sions of the act of loth May, 1820, [3 Stat. 
592,] has tlie effect of a judgment. 

2. The bill of complaint of a debtor, acainst 
T\'hom a warrant of distress has been issued, 
under the provisions of the act of 15th May, 
1820, is in the nature of a motion to stay exe- 
cution on a judjrment, and the beginning and 
coiu'lusiou of the argument are with the 
debtor. 

3. A permanent agent is one appointed by 
th(; president, with the advice and consent of 
the senate, in oontradistinction to one specially 
appointed by the head of a department, for 
some particular service, and on terms agreed 
upon. 

rCitod iu Strong v. U. S., 6 Wall. (73 V, S.) 
780.] 

4. A permanent agent commissioned under 
thp act of 3d March, 1809, is entitled to no 
more than a commission of one per cent, on 
the moneys disbursed by him for the use of 
Ihy United States, and also on the value of 
stores furnished by the United States, and 
distributed though not purchased by him. 

5. In the act of 3d March, 1809, [2 Stat. 
535,] there is no distinction between foreign 
and domestic agents, as to either the mode of 
jippoiiitment, the tenure and permanency of 
their oflices, or the terms on which they may 
receive tbcui. 

0- A navy agent stationed abroad, who has 
been removed, or whose office has been vacated, 
cannot charge the government with his return 
home, nor with his travelling expenses in go- 
ing to the seat of government to settle his ac- 
counts. 

7. Where, an article is furnished by a navy- 
agent, and expressly received and accepted by 
the United States for the public use, he is en- 
titled to a credit for its value, although the 
article is not one which an agent is authorised 
to purchase on public account. 

8. Where a bill of exchange, propprly drawn 
by an authorised agent on the head of a de- 
partment, is permitted by him to be protested 
for non-acceptance and non-payment, under 
a mistake of a fact concerning it, the agent 
is entitled to a credit for the damages paid by 
him in consequence of the protest. 

On the 30th July, 1832, the solicitor of tiie 
treasury, according to the provisions of the 
second and third sections of the act of 15th 
May, 1820, issued a warrant of distress 
against the complainant Andrew Armstrong 
and his surety, directed to the marshal of the 
eastern district of Peimsylvania, specifying 
the sum of twelve thousand nine hundred 
and forty-nine dollars and sixty-three cents, 
as the amount with which the said Andrew 
Armstrong was chargeable, for public mon- 
eys received by him and not paid over ac- 
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cordmg to law. 3 Story's I-aws, 1791, [B 
Stat. 592.] On the 1st August, the marshal, 
in pursuance of this warrant, made a levy 
on the person of Mr. Armstrong and on the 
goods and chattels of his surety. On the 
3d August, the complainant, alleging that he 
was aggrieved by these summary proceed- 
ings, and not only denying that he was 
chargeable with the amount stated in the 
warrant, but claiming the sum of four thou- 
sand six hundred and eighty-one doDars and 
seventj'-four cents, as actually due to him 
from the United States, over and above aU 
moneys received, preferred a bill of com- 
plaint to the district judge of the United 
States for this district, setting forth the in- 
juiy thus done to him, and praying the judge 
to grant an injunction to stay proceedings 
on the warrant altogether. On the same day, 
the judge being satisfied that the application 
was not merely for the purpose of delay, 
and the complainant having given bond, 
with approved surety, conditioned for the 
performance of such judgment as should be 
ultimately awarded against him, an injimc- 
tion was granted to stay proceedings on the 
warrant of distress; and a subpoena issued 
to the solicitor of the treasury to appear and 
answer on behalf of the United States. On 
the 5th October, the attorney of the United 
States for this district filed an answer on 
their behalf, as well in regard to the matters 
of fact stated by the complainant, as to his 
claims alleged to be derivotl under certain 
acts of congress and established usages of 
the government. On the 12th October, he 
further prayed the court to dissolve the in- 
junction altogether, and to permit the United 
States to pursue their legal remedies for 
the recovery of the whole sum of money de- 
manded by them from the complainant 

On these pleadings the case came to be 
heard before the district court, on the 24th 
June, 1833, when the material facts estab- 
lished were as follows: Andrew Armstrong 
was appointed by the president, by and with 
the advice and consent of the senate, navy 
agent for the port of Lima, in Peru, in South 
America. His commission was dated on the 
24th April, 1828, and was to continue in force 
dmiug the term of four years from that day. 
From a conversation shortly afterwards with 
Mr. Charles Hay, at the time chief clerk of 
the navy department, he derived the belief 
that all navy agents, at foreign ports, were 
allowed the customary commercial commis- 
sions of their respective stations, as had been 
especially done in the cases of Michael Ho- 
gan, navy agent at Valparaiso, and Richard 
M'Call, navy agent to supply the Mediter- 
ranean squadron. On the 16th January^ 
1829, he received written Instructions from 
the secretary of the navy, relative to the 
duties of his office, instructing him to supply 
the necessary stores and to draw on the de- 
partment for the requisite funds; lie was 
also directed to furnish accounts and vouch- 
ers regularly on the first days of January,. 
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April, July, and October, and referred to the 
act of congress of the 3d March, 1809, as 
that by which he was to be governed in the 
keeping and settlement of his accounts. He 
left the United States, and commenced the 
duties of his office at Lima, on the 1st July, 
1820; and continued to exercise them until 
superseded in the following year. On the 
5th April, 1830, the secretary of the navy in- 
formed him by letter, that the president had 
revoked his commission, it being considered 
more for the benefit of the public service, 
that the duties of a navy agent on that coast, 
should be performed by a purser speciaUy 
appointed for the purpose. This letter reach- 
ed Mr. Armstrong at Lima, on the 20th Oc- 
tober; and he was informed alsa that his 
successor was Mr. Philo White. Commodore 
Thompson, then commanding the squadron 
on the station, requested Mr. Armstrong to 
continue to perform the duties of the office 
until the arrival of Mr. White, which he did 
up to the 1st June, 1831, when that person 
received from him all the stores in his pos- 
session. He continued, however, to reside 
at Lima until the 20th January, 1832, when 
he went to Valparaiso; there he embarked 
on the 9th March, and arrived in the United 
States in the month of June following. He 
repaired to Washington and exhibited his 
accounts, claiming a balance to be due to him 
from the United States, of four thousand 
six hundred and eighty-one dollars and sev- 
enty-four cents. In his account, as settled 
by the accounting officers of the treasury, on 
the 14th July, they certified, on the contrary, 
a balance of twelve thousand nine hundred 
and forty-nine dollars and sixty-three cents 
to be due by him. This difference, amount- 
ing altogether to seventeen thousand six 
hundred and thirty-one dollars and thirty- 
seven cents, constitutes the subject of the 
present controversy. It consists of the fol- 
lowing charges, made by Mv. Armstrong, 
which were rejected by the accounting offi- 
<'ers of the treasury. 1. The sum of five 
thousand seven hundred and fifty-five dollars 
and eighty-six cents, and also of four dollars, 
being four per cent, commission on all the 
disbursements made by Mr. Armstrong; one 
per cent, was allowed him according to the 
act of 3d March, 1809, but he claimed five 
per cent, as *'the customary commercial com- 
mission of the station." 2. The sum of ten 
hundred and forty-thiree dollars and ninety- 
nine cents, being five per cent, on the value 
of the stores distributed by him, and claimed 
on the same ground. 3. The sum of one 
hundred and eighty-three dollars and twentj-- 
four cents, five per cent, on the value of the 
stores delivered over by him to his successor 
in office, Mr. Philo White, claimed on the 
same ground. 4. The sum of two hundred 
and sixty-eight dollars and seventy-five 
-cents, charged for the hire of a clerk, over 
and above the sum allowed by the depart- 
ment, and claimed on the ground that it had 
actually been paid in the necessaiy service 
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of the United States. 5. The sum of eight 
hundred and sixty-three dollars and thirtp-- 
three cents, for damages paid on a bill 
drawn by Mr. Armstrong on the secretary of 
the treasury, but protested by him, and 
claimed on the ground that the bill was prop- 
erly drawn, while the refusal to accept arose 
from a mistake made by the officers of the 
United States, without any fault of his. G. 
The sums of sixteen hundred and nine dol- 
lars and eighty-seven cents, and three thou- 
sand two hundred and twenty-nine dollars 
and fifteen cents, making together, foin* thou- 
sand eight hundred and thirty-nine dollars 
and two cents, for board and compensation, 
from the time he was superseded until he 
left Lima, claimed on the ground that he 
was detained on account of the protest of his 
bill, and also to fulfill the duties of the office 
until his successor arrived. 7. The sums of 
three hundred and fifty dollars, and forty- 
three dollars and fifty cents, making together 
three hundred and ninety-three dollars and 
fifty cents, for the cost of his passage to the 
United States and his journey to Washing- 
ton, claimed on the ground of his sudden and 
unexpected recall, without the least alleged 
misconduct on his part 8. The sum of four 
tho'usand two hundred and seventy-nine dol- 
lars and sixty-eight cents for tobacco fur- 
nished and actually delivered by him to the 
agent of the United States, for the use of the 
squadron. 

At the outset, a question arose between 
counsel, as to which party belonged the 
right to commence and conclude the argu- 
ment. It was claimed by the attorney of 
the United States, on the ground that this 
stage of the proceeding was, in fact, the 
trial of the issue between the United Statea 
and the debtor, the ascertainment of the 
sum due, in which the affirmative rested 
with them, while the debtor was to dis- 
prove their daim In whole or In part. The 
counsel for the complainant contended that 
this was, by the very terms of the law, a 
prayer for relief by him; that he was to 
show the injury he had sustained; and that 
he was exactly In the situation of a party 
against whom a judgment exists, making 
application to a court to open It and set It 
aside in whole or in part 

On this preliminary point, HOPKINSON, 
District Judge, delivered the following opin- 
ion: The right to begin and conclude is 
with the complainant. By the act of con- 
gress of 15th May, 1820. [3 Stat 592,] on 
the certificate of a balance due being given 
by the comptroller of the treasury, the Unit- 
ed States may issue their warrant of dis- 
tress, which is, in fact an execution and 
levy for the amount certified on the person, 
goods, and lands of the debtor. It has then 
all the effect of a judgment, and the party 
indebted must get rid of it ^V showing that 
none or a portion only of the sum is due. 
When a motion is made to stay proceedings 
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or an execution, on a judgment entered, and 
to let the party into a defence, the begin- 
ning and conclusion are with the defendant. 
The district attorney has nothing to show 
but his warrant of distress, which is prima 
facie evidence of the debt, and is already 
in possession of the court, being In the hands 
of its officer. The question before the court 
relates only to the continuance or removal 
of this warrant; not to the final settlement 
of the debt or balance between the parties. 
It is incumbent on the complainant to show 
tliat there are sufficient grounds for its re- 
moval In whole or In part In this he Is 
the actor. 

The case was then argued by Dallas and 
J. R. IngersoU for complainant, and Gilpin, 
DIst. Atty., for United States. 

Dallas, for the complainant 

Mr. Armstrong was commissioned by the 
president, as a navy agent, from the 24th 
April, 1828, for a period of four years, bat 
his appointment was revoked, and he re- 
ceived notice of it on the 20th October, 1830. 
In settling his accounts after his return 
home, a difference arose between him and 
the treasury; as to the items and amount 
of this difference there is no dispute; it Is 
only as to the legality or equity of his 
claims. The first ground taken against him 
is, that he Is entitled but to one per cent on 
his disbursements, instead of five per cent 
the customary commercial commission nt 
Lima. It is assumed at the outset that he 
was appointed "a permanent navy agent" 
under the act of 3d March, 1809, [2 Stat 
535,] which limits his compensation to one 
per cent on the public moneys disbursed 
by him. He was not, however, appointed 
under that law, nor is he subject to its pro- 
visions. He was appointed "a foreign and 
special agent," and as such was entitied to 
charge and receive the customary commis- 
sion of five per cent. 1. As to the first po- 
sition, that he was not appointed under tlie 
act of 1809. There are two sorts of navy 
agencies known to the laws of the United 
States, which vary substantially; those at 
Gibraltar, Valparaiso, London, Marseilles, 
and St Thomas are confessedly different 
from those at Philadelphia, New York, and 
elsewhere In the United States. This dif- 
ference arises not from any diversity in the 
mode of appointment; it may be in any 
case^ whether at home or abroad, either by 
commission or special authority. Nor does 
It arise from the circumstances of one be- 
ing, and the other not being, expressly es- 
tablished by law; the establishment of both 
or neither may be by law; it is well known 
that there are various modes of constituting 
officers who are not expressly appointed by 
a particular statute, but who are recog- 
nised by the government and by the courts 
as equally legal, and who are bound to per- 
form their duties, and entitled to their com- 



pensation; there is, in fact, no law what- 
ever, establishing any navy agencies, per- 
manent or special, foreign or domestic. Nor 
does it arise from any difference in the du- 
ration of the office; in this case a distinc- 
tion has been set up between such as are 
permanent and such as are temporary, but 
both are equally dependent on the discre- 
tion of the executive; we here see the navy 
agency of Mr. Armstrong, at Lima, called 
permanent, which expired In fifteen months; 
and that of Mr. M'Call, at Gibraltar, caUed 
temporary or special,, which lasted for fif- 
teen years. No. The real difference arises 
out of the nature of things. One class Is 
foreign and the other domestic; Lima is likt? 
Gibraltar, and the act of 1809 can apply 
neither to one nor the other; It evidently 
refers only to a domestic agent, it requires 
him to keep the public money in some in- 
corporated bank, it obliges him to settie his- 
accounts monthly, things which are absurd 
In regard to a foreign agent Nor did the 
secretary of the navy think so, for he re- 
vokes the appointment; he does not remove 
the incumbent; he abolishes the office in- 
stead of changing the officer; had the of- 
fice been created by the act of 1809 he would 
have had no authority to do so. 2. If then 
Mr. Armstrong was not appointed under thia 
act, his compensation does not depend on It: 
It is not limited to one per cent but he is 
entitled to customary commercial commis- 
sions. This court has the power to decide 
on principles of equity and ought to do so. 
There should not be one rule for individuals 
and another for the government; if there 
were nothing to bind it to a uniform rule it 
►would be just and equitable. But the gov- 
ernment has Itself fixed such a rule; Mr. 
Hay, a principal officer of the department 
gave Mr. Armstrong reason to believe so 
when he accepted the office. Mr. Hogan's 
compensation at a port on the same coast 
with Lima was five per cent Mr. M'Call 
was allowed two per cent on the Immense 
disbursements made by him In the Mediter- 
ranean. Mr. Hayne at Marseilles, and Mr, 
White, afterwards in the Pacific, received 
large and liberal commissions. 

The refusal to allow Mr. Armstrong five 
per cent on the value of the stores distrib- 
uted by him, and delivered over to his suc- 
cessor, rests on the same assumption, that 
being appointed imder the act of 1809, his. 
sole compensation is "one per cent, on the 
public moneys disbursed." It is of course 
met by the argument heretofore offered, but 
in regard to these items it presents the ad- 
ditional hardship, that it actually deprives- 
the agent of all compensation for the largest 
and most responsible branch of his duty, the- 
distribution of stores. It proves also conclu- 
sively that this act applies only to domestic 
navy agents, for they do not distribute the 
stores, that duty being intrusted to the naval 
storekeepers, officers appointed In all the 
domestic agencies for that purpose, but not 
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tnown in the foreign agencies. The claims 
by Mr. Armstrong for the repayment of the 
-clerk hire and the damages on a protested 
bill, seem to be too just to admit of discus- 
.sion. He was authorised to employ a derk, 
and he has proved that he paid him the 
amount cladmed; if the sum of one thousand 
dollars was the limit fixed by the depart- 
ment, that was not known to the complain- 
ant, and, had it been, could not be complied 
with; he did a thing which was permitted, 
and is entitled to be paid what it cost him. 
So as to the hill of exchange; he was ex- 
pressly authorised to draw it by his original 
letter of instruction; it was drawn before he 
receired any notice that he was superseded; 
and as the refusal of the government was 
founded on a belief that this was not the 
case, which belief proved to be erroneous, 
they must bear the cost of the mistake. 

The payment of Mr. Armstrong's expenses 
and compensation while detained at Uma, 
and the cost of his return and visit to Wash- 
ington, is a demand properly addressed to 
the equitable consideration of the court. He 
was five thousand miles from home, holding 
:in office which he expected to retain for four 
years at least, and had incurred expenses un- 
der that impres^on. No complaint was made 
■or fault found; not only this, but his bills 
rightfully drawn were protested; he was ob- 
liged to remain in order to meet them, and 
also to perform the duties of his office, at the 
express request of the commander of the 
squadron, until his successor arrived. Under 
such circumstances, if no indemnity be given, 
he should at least be protected from loss. 
His return home was, as it were, compulsory, 
made suddenly, and without his means being 
prepared. It was necessary too, in order to 
settle his accounts; in the naval service an 
allowance would be made to an officer 
■brought back under such circumstances. The 
refusal to allow the remaining claim for the 
value of the tobacco furnished by Mr. Arm- 
:strong, seems to have arisen from some 
vague notion of his having acted improperly 
about it. The evidence does not confirm this. 
It is true he formerly owned the tobacco 
himself, but he has proved a bona fide sale 
.of it to a Mr. M'Culloch; and when he 
repurchased it, he had the positive instruc- 
tions of the commander of the squadron. 
He is actually allowed a credit for a smaU 
part of it, which was used by the vessels of 
the United States. He delivered all of it to 
their agent, by whom it is still retained, and 
lie is surely entitled to be paid for that which 
they keep from him, as well as that which 
their sailors actually consume. 2 Story's 
I^aws, 1123, [2 Stat. 535;] U. S. v. Macdaniel, 
7 Pet. [32 U. S.] 16. 



Gilpin, for the United States. 

On the 24th April, 1828, the complainant 
was appohited an officer of the United States; 
the appointment was made as the constitu- 
tion directs, by the .president, by and with 
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the advice and consent of the senate; he re- 
ceived a commission under the seal of the 
United States; that commission designates 
him as "navy agent at Lima, in Peru." This, 
then, is his office, expressly designated; he 
is a navy agent; he Is to perform the duties 
and receive the compensation of such an 
officer. He does perform the duties until the 
1st October, 1830. In presenting his claim 
for compensation, he demands certahi allow- 
ances which are refused by the accounting 
officers of the treasm-y, because a navy agent 
is not entitled to them. He appeals to this 
court to reverse that decision. The first and 
preliminary question is, whether or not the 
law has recognised the office of a navy agent, 
described its duties, and fixed its compensa- 
tion? By the first law relating to supplies 
for the navy, passed on the 7th August, 1789, 
the secretary of war was directed to pur- 
chase stores for the navy as well as the 
army, but no arrangement was made for 
subordinate officers. On the 23d February, 
1795, the office of purveyor of public sup- 
plies was established, with a salary of two 
thousand dollars, for the purchase of all 
naval and military stores; and on the 16th 
July, 1798, the navy department having been 
in the meanwhile organised, that officer was 
placed under the orders of the secretary. By 
the same law, all 'agents' for supplies for the 
navy were required to settle their accounts 
with the accountant of the navy; and in the 
appropriation law of 1807, there is an allow- 
ance for their commissions. During the 
whole of thia period they were thus mere 
subordinate agents, under the purveyor of 
supplies, holding no commissions, and not be- 
ing officers appointed by law. This system 
being found very inconvenient, a law was 
passed on the 3d March, 1809, [2 Stat. 535,] 
directing that all permanent agents for pur- 
chasmg supplies or disbursing money for the 
navy, should be appointed by the president 
and senate, receive a compensation not ex- 
ceeding that of the purveyor of supplies, 
which was two thousand dollars a year, and 
give bond; the compensation to be derived 
from "a commission of one per cent, on the 
public moneys disbursed by them." This es- 
tablished the ptesent system of navy agencies, 
and led to the abolition of the office of pur- 
veyor of supplies soon after. On the 15th 
May, 1820, [3 Stat 592,] a law \vas passed 
declaring that "navy agents shall be appoint- 
ed for the term of four years, but shall be 
removable from office at pleasure." 

Such was the law relative to navy agents 
when the complainant became a public offi- 
cer; he was appointed, commissioned, and 
gave bond in the usual mode; he performed 
the usual duties; he has received the author- 
ised compensation of one per cent, on his 
disbursements. He claims, however, the 
large additional sum of seventeen thousand 
six hundred and thirty-one dollars and thirty- 
seven cents, under various pretexts. 
1. He asks to be allowed four per cent, ad- 
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■ditlonal on his disbursements. To sustain 
this he must show either a law, contract, or 
usage. He can produce no law authorising 
It, for none exists. The contract he r,llc;:ft^ 
is a conversation with Mr. Hay, chief clerk 
of the navy department; if that officer had 
made a contract, it would not have hound 
the United States, especially when a law 
fixed the compensation; but in fact, it was 
altogether too vague to be regarded even as 
an imderstanding. What is meant by cus- 
tomary commercial commissions? They vary 
under a thousand circumstances; in this very 
case It Is proved that 3kl*Call go* two per 
•cent and Hogan five; there is no date given, 
hut this conversation is said to have been 
"about tlie time of his appointment;" long 
afterwards the secretary writes him formally, 
instructs him at large; would he have omit- 
ted so important a contract, varying as it did 
from the hiw? Besides, he Is directed to 
govern himself by this law in keeping and 
rendering his accounts: was it meant he 
ahould so totally deviate from it in charging 
compensation? It is hnpossible to establish 
a contract between the United States and the 
complainant on such- grounds as these, es- 
pecially a contract directly in the face of an 
existing law, to which he was explicitly re- 
ferred. But he says he is entitled to this 
additional compensation by the usage of the 
department To prove such usage he must 
produce a similar allowance in a similar case. 
He cites 4hose of M'Call, Hogan, Hayne and 
White. They all differ materially; each was 
a special agent of the navy department, act- 
ing under a written contract with the secre- 
tary, and i>erforming services specially desig- 
nated; neither of them was appointed by the 
president, or commissioned; their compensa- 
tion and duties varied according to a pre- 
vious written agreement; it is no ground of 
similarity of office that both were in a for- 
eign country, unless their appointments were 
similar; navy agents may be appointed at 

home or abroad; special agreements may be j ment for aU he chose 
made by the department with persons at J proved that he bought 
home or abroad; it is identity in the mode of ; for the United States; hx; had no right to 
appohitment or terms of agreement that es- i buy it for the United States, because by ex- 
tabllshes a- right to equal compensation, and [ press regulation it was not an article includ- 
any such identity the complaint has entirely | ed in the stores to be supplied by the navy 



3. He asks five per cent on the stores de- 
livered to his successor. This is not allowed 
by law; nor is it just, since, as in the case of 
those distributed, he has already received his 
commission on their purchase. 

4. He asks for clerk hire beyond a liberal 
allowance already made. The only groimd 
for such a claim at all is the usage of the 
department and the sum that recognises has 
been already paid him. 

5. He asks for the return of damages on 
his protested bill. He had a large amount of 
funds on hand when he drew it; besides his 
own commissions, he had twelve thousand 
dollars at least of public money. In every 
case where such payments have been al- 
lowed, it is where the government have been 
mistaken in supposing the agent had funds; 
to allow him to draw ad libitum would be 
the height of indiscretion; and if he does so 
when he was not in want of the money, he 
must suffer the loss. 

6. His demands for compensation at Lima 
and on his passage home, are entirely with- 
out law or precedent; he was not an officer 
of the United States during the time he 
asks for it; he was a private merchant and 
remained there at his own pleasure; he 
produces neither law, agreement nor prec- 
edent to sustain it: where such allowances 
are granted it is by express law, as in the 
case of foreign ministers, or when an officer 
is ordered home, as sometimes m the navy; 
he could not have waited on account of the 
protest of his bill, since that was not to be 
anticipated; and if it was, his claim to dam- 
ages would have been equally good without 
such delay; he could not have believed that 
a mere request by the commander of the 
squadron, to perform an occasional service, 
would entitle him to the emoluments of an 
office in which he was formally superseded. 

7. His cLiim to be paid for the tobacco 
has been allowed, for all that he actually 
furnished, but he has no right to ask pay- 
to purchase; it is 
it for himself, not 



failed to establish. If, therefore, he can 
show neither usage, contract nor law which 
gives him a different compensation from that 
allowed him by the act of 1809, his claim has 
been Justly refused. 

2. He asks five per cent on the stores he 
distributed. The law does not allow it; his 
compensation is confined to the commission 
on money disbursed. But would it be just? 
There is no difference between the moneys 
disbursed and the value of the stores dis- 
tributed; he disburses the money he has re- 
ceived from the government in buying these 
stores; he receives his commission on it; and 
to receive it again on the distribution would 



' agents; an order from the commander of 
i the squadron to ^Im, to do what was for- 
I bidden by the department offered him no ex- 
i cuse; and finally he never did ti'ansfer it to 
! the United States, since their officers refuse 
! to receive it 

! The complainant having thus failed to 
establish his claims for additional compen- 
sation, must limit himself to that allowed by 
law; this amount he has already received; 
consequently he is authorised to make no 
deduction from the balance of pubUc mon- 
eys still in his hands; but the United States 
have a right to the removal of this injunction 
altogether, that they may proceed to re- 



be to charge a double commission on the same cover their money hi the usual course of 
■^""'^° 1 hiw. 



funds. 
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J. R. IngersoU, lor the complainant, in 

reply. 

Mr. Armstrong received an appointment 
important to the public; he discharged its 
duties faithfully; he abandoned his own con- 
cerns; he returned to the United States when 
all was over; and what was his pecuniary ac- 
count at last? The sum wliich lias been proved 
to be the usual cost of living, added to the ex- 
penses of his passage, exceeds by nearly 
three thousand dollars, the amount allowed 
him by the accounting officers of the treas- 
ury. This may be said to be his ill fortune; 
yet surelv it must infuse a spirit of equity 
into his case. The difference between him 
and the United States is seventeen thousand 
six hundred and thirty-one dollars and thirty- 
seven cents. Of this, the largest and most 
interesting item, is the charge for commis- 
sions, whether on disbursements of money, 
or distribution and delivery of stores; these 
are identified in their principal features, in 
none are they essentiaUy different; the 
grounds taken are applicable to them alL 
That the complainant has earned the legal 
compensation of his office or place is admit- 
ted; the quantum of that compensation only 
is disputed. It is perfectly clear the United 
States made no contract with him, at the 
rate of one per cent; and if that only is due, 
it is on account of the express provision of 
the law. But on tlie other haud, there was 
an arrangement positively made, which 
might not indeed be a contract, for it wanted 
the formalities of one, yet was a complete 
understanding between the complainant and 
that officer of the United States who, in 
the absence or illness of the secretary of 
the navy, took his place; and this arrange- 
ment fixed the compensation as Mr. Arm- 
strong asks it. When formal instructions 
were afterwards given to him, not a word 
was introduced to change it; on other points 
they were broad and full, as to this they 
left him where he had been already placed. 
The opinion he thus had a right to form, 
was strengthened by what he observed as to 
every one in a similar situation; he saw the 
allowances to the same officers at Barcelona, 
Marseilles, Valparaiso, and elsewhere 
abroad; he observed no resemblance be- 
tween his duties and expenses, and those 
of navy agents at home, but every resem- 
blance between himself and those abroad. 
The result of all this is therefore exactly 
the same, whether deduced from actual ar- 
rangement or the want of it; from what is 
usual in similar circumstances, or what ought 
to be expected hi those which are entirely 
new; this result is, that, at the worst, there 
is an Implied assumpsit, a quantum meruit, 
a compensation in proportion to his services. 
When exception i^ taken to so just a prin- 
ciple, it must be, it ought to be extremtily 
clear. Is that so, which is now taken by 
the government? Tliey found it on a differ- 
ence, said to be created by the law of 1809, 
between permanent and special agents; but 



this does not help them, unless they can 
show which is one and which is the other. 
To do so, they produce a commission as the 
badge of distinction; for this, there is no- 
reason except that it suits the present case; 
surely it does not make Kr. Armstrong's like 
a one per cent, agency, if unlike It in every 
other particular. The difference reaUy is, 
that in the special agencies there are previous 
special agreemente, previous special instruc- 
tions; it was so in this case, In M'Call's, 
and in others alluded to; when, therefore, 
we are told that the law of 1809 forms xlie 
rule, we answer that Mr. Armstrong is not 
within the law, more than those persons 
were. When the law of 1809 created per- 
manent agents, it created entirely new 
officers; no permanent navy agencies existed 
before; after this, these offices were created, 
places attached to the navy yards, and in 
their character, steady and durable; l)ut 
certainly in doing this, it did not transform 
the duties arising from the transient visit 
of a squadron in a distant ocean into a 
permanent office. Nor can the mere granting 
a commission do so, as seems to be supposed, 
even if this be a commission which wants 
the attestation of the secretary of state, 
and which the president can, as he has done, 
summarily revoke. It has been attempted 
to meet this argument, by endeavoring to 
show that the agency of the complainant 
differed from those abroad, and resembled 
those at home; this attempt has failed in 
nearly every particular; in the nature of 
his duties, his powers, responsibilities, resi- 
dence, and mode of settiing his accounts, he 
is like the former not the latter. If then 
the United States have failed to show any 
agreement with him at the rate of one per 
cent., or any law limiting him to that sum, 
within which he can be fairly brought, he 
is entitled to the usual compensation for sucli 
services at Lima, and that is certainly as 
much as he has claimed. 1 Story's Law.s 
49 [1 Stat 68;] Marbury v. Madison, 1 
Granch, [5 U. S.] 155. 

His claims for clerk hire, for compensation 
during his detention at Lima, and for his 
expenses home, as well as for the repay- 
ment of damages on his protested bill, rest 
on grounds of incontrovertible equity. They 
were payments actually made by him, ei- 
ther for the United States or on account of 
requests or mistakes of their officers. It 
has been already seen that his aggregate ex- 
penditure very far exceeded what is allow- 
ed him; if it be shown that this excess 
arose from duties actuaUy imposed upon him. 
It becomes highly unjust to refuse its pay- 
ment. The only remaining claim is that for 
the tobacco. Mr, Armstrong was expressly 
ordered in his instructions to furnish sup- 
plies to the commander of the squadron, 
when they were called for; there was no 
limitation in this order, and the supply in 
question was made on the positive requisi- 
tion of Coumiodore Thompson; it would 
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have been his duty to do so, under his in- 
stractions, even had there been a regulation 
such as is supposed; but there is no proof 
whatever of any such, at least commxmi- 
cated or known to Mr. Armstrong. As to 
tlie allegation that it was a speculation of 
his own, it is sufficient to say that the prop- 
erty was wanted by the United States, ex- 
amined and approved by their officers, paid 
for at a price which they deemed fair, and 
is now actually In their use and posses- 
sion. 

HOPKINSON, District Judge, delivered the 
following opinion: 

On the 24th day of April, 1828, Andrew 
Armstrong, the complainant, was appointed, 
by the president, by and with the advice and 
consent of the senate of the United States, 
navy agent lor the port of Lima, in Peru, 
in South America. The commission which 
testifies this appointment bears the date 
above mentioned, and declares that it is "to 
continue in force during the term of four 
years from the 24th of April, 1828." The 
letter of instructions given to Mr. Armstrong, 
from the navy department, Is dated on the 
10th January, 1821). By the act of congress 
passed on the 15th May, 1820, [3 Stat 592,] 
it was enacted that navy agents, with other 
officers mentioned in the act, "shall be ap- 
pointed for the term of four years, but shall 
be removable from office at pleasure." In 
April, 1S30, the president revoked the com- 
mission or appointment of the complainant, 
but the notice of the revocation, contained in 
a letter from the secretary of the navy of 
that date, did not reach the complainant im- 
til October following. He continued to re- 
side at Lima until January, 1832, when he 
left it to return to the United States, going 
first to Valparaiso, from which port he sailed 
in March. On a settlement of his accounts 
with the government in July, 1832, a bal- 
ance was struck against him of twelve thou- 
sand nine hundred and forty-nine dollars 
and sixty-three cents, which, by a subse- 
quent small credit, was reduced, in August, 
to the sum of twelve thousand eight hundred 
and seventy-five dollars and forty-four cents, 
now claimed by the United States. On the 
other hand, the complainant has presented 
an account or claim for credits against the 
United Sta.tes, which, if allowed him, will 
not only absorb the whole demand upon him, 
but will turn the balance in his favour to the 
amount of four thousand six hundred and 
eighty-one dollars and seventy-four cents. 
The United States, to enforce the payment 
of the amount they allege to be due to them 
from the complainant, proceeding imder the 
directions of an act of congress passed on 
tlie 15th day of May, 1820, [3 Stat. 592,3 have 
issued a warrant of distress against the al- 
leged delinquent officer and his sureties, di- 
rected to the marshal of this district. In 
which the said officer and his sureties reside. 
Tlds warrant has been executed by the said 
iFED.CAS. — 73 



marshal according to the provisions of the 
said act. By the fourth section of the act, 
"if any person shall consider himself ag- 
gi'ieved by any warrant issued under it, he 
may prefer a bill of complaint to any dis- 
trict judge of the United States, setting: 
forth therein the nature and extent of the 
injury of which he complains; and thereup- 
on the judge aforesaid may, if In his opin- 
ion the case requu-es it, grant an injunctioni 
to stay proceedings on such warrant alto- 
gether, or for so much thereof as the nature 
of the case requires." Under this provision 
the complainant filed his bill of complaint, 
whereupon, he having complied with tlie req- 
uisitions of the act, an injunction was issued 
to stay proceedings on the warrant of dis- 
tress. The district attorney has filed a full 
answer to all the matters complained of in 
the bill, and the caiise lias been heard on 
this bill and answer, with the vouchers and 
other evidence produced by the parties re- 
spectively. The complainant complains of 
the rejection or refusal of certain credits in 
the settlement of his accounts with tlie gov- 
ernment to which he alleges he is entitled 
in law or equity; and the district attorney 
denies altogether his right in law or equity 
to any of the allowances he claims, and 
prays that the injimctlon may be dissolved, 
so that the marshal of this district may 
proceed, under his warrant of dl^ess, to 
levy and collect the said sum of twelve thou- 
sand eight hundred and seventy-five dollars 
and forty-fomr cents, remaining due from tlie 
complainant to the United States. It Is now 
to be decided, so far as this court may decide 
it, whether the said injunction shall be con- 
tinued altogether, or dissolved altogether, or 
in part; and, if the latter, for what amount 
it shall be dissolved, and the United States: 
be permitted to proceed under their warrant 
of distress against the complainant and his 
sureties. To determine this question. It is 
necessary to examine every item of credit 
claimed by the bill and denied by the an- 
swer. 

The first credit claimed by the complain- 
ant which has been refused to him by the 
accounting officers of the United States, is- 
a charge of five .thousand seven hundreds 
and fifty-five dollars and eighty-six cents,, 
being for commissions on his disbursements- 
of moneys as navy agent at Lima. On these- 
dlsbursements an allowance has been niade- 
to him of one per cent, and the present- 
claim is for an additional or further allow- 
ance of four per cent, making a commission 
of five per cent, in the whole. On the part 
of the government it is contended, that a 
navy agent of the United States, whether 
he reside abroad or at home, is entitled ta 
no more than one per cent, on his disburse- 
ments of moneys, by the express enactment 
of the act of congress of 3d March, 1809, 
[2 Stat 535.] On the other hand the com- 
plainant avers, that he was not appointed un- 
der that act, and is not subject to its proTlsion^ 
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nor bound by Its restrictions, but is entitled to 
a compensation for his serrices according to 
tlieir nature and extent and the usual mer- 
cantile commissions lor similar services at 
the same place, -which were five per cent. 
The real question on this part of the case 
Is, whether the complainant was appointed a 
navy agent under and subject to the act of 
congress of 3d March, 1809, or not; for, if 
he were so, that act, after declaring the 
manner in whicli agents shall be appointed 
for the disbursements of moneys for the use 
of the navy of the United States, authorises 
the president to fix the number and compen- 
sations of such agents; "provided, that the 
compensation allowed to either shall not 
exceed one per centum on the public moneys 
disbursed by him." If, then, the complain- 
ant was a navy agent described by the 
said act; if he received his appointment and 
authority under and by virtue of it; he must 
be bound by all its provisions. The argu- 
ment on this item has, therefore, been di- 
rected to this question. 

The attorney for the United States has 
contended that the complainant. was an offi- 
cer of the United States, not the agent of 
a department; that he was a navy agent 
of and for the United States, appointed as 
such by the president and senate by virtue 
of the act of congress referred to; that pre- 
vious to that act no appointments or com- 
missions of such agents were ever given by 
the president, or by the president and sennte, 
as this was, and as this act dirccis; tnat 
previous thereto, persons had been, from 
time to time, appointed by the set-retary of 
the navy, at his pleasure, to perform cer- 
tain prescribed duties for his department, | 
under such contracts and aiTangements as j 
he chose to make with them; but that the | 
appointment of the complainant was clear- 
ly not of this description, but was made or 
could have been made only under the act of 
1809. The coimsel for the complainant deny 
that he was an officer of the United States 
at all; they deny that he was appointed to 
the service he performed under the author- 
ity of the act in question; but that his serv- 
ices were performed for the navy depart- 
ment, in the same manner, by the same au- 
thority, and with the same rights of com- 
pensation as' the agents that had been ap- 
pointed by the secretary of the navy at otlier 
places. The cases of, and allowances made 
to, Messrs. Hogan, M'CaU and others, have 
been much insisted on as forming precedents 
for this; and the distinction relied upon be- 
tween such agencies as are, and cuch as are 
not, witliin the regulations of the law of 
1809 is, that they are to be applied only to 
those navy agents whose duties are to be 
performed in the United States; not to those 
who must reside in a foreign port. 

After giving a close and careful attention 
to the arguments and illustrations of the 
counsel for the complainant, I cannot fol- 
low thorn to their conclusion. It appears 



to me to be entirely clear that the appoint- 
ment of the complainant, as a navy agent at 
Lima, was an office of the United States, 
and not a mere limb of the navy department; 
that he was an officer of the United States 
deriving his authority from the constitution- 
al appointing power, the president and sen- 
ate; that tlieir power to appoint navy agents 
was derived from the act of congress which 
created or established the office. Previous 
to the passage of the law of 1809, there were 
no such officers, either at liome or abroad, 
properly so called, under the constitution of 
tlio United States. The constitution gives 
the power to the president to nominate, and, 
by and with the advice and consent of the 
senate, to appoint ambassadors, other pub- 
lic ministers and consuls, judges of the su- 
preme court, and all other officers of the 
United States, whose appointments are not 
herein otherwise provided for, and which 
shall be established by law. In conformity 
with this provision of the constitution, con- 
gi-ess have established, by law, the office of 
navy agents, and the president, with the 
senate, has appointed the officer. Prior to 
this law the purchase of supplies and the 
disbursements of moneys for the use of the 
navy, were made, directly or indirectly, by 
the secretary or his agents; the state of the 
navy did not require a distinct office and 
officers for these purposes. These duties or 
services were performed by persons named 
for the occasion by the secretary, and, as 
I have said, they were his agents, his arms, 
and not officers of the government. They 
were neither appointed nor removable by the 
president, any more than a clerk in the de- 
partment; their agency began and ended with 
the pleasure of the secretary, or with the 
particular service for which they were em- 
ployed. As our naval establishment was ex- 
tended, and these services became numer- 
ous and important; as the operations of these 
agents became of great magnitude, involving 
the expenditure of vast sums of money; it 
was wisely thought they should no longer 
be entrusted to the agents of a department, 
irj-esponsible in some degree directly to the 
government, and without any security be- 
yond their own responsibility, for the faitli- 
ful performance of their trust. The pati-on- 
age, too, may well have been thought to be 
of too high a character and value to be at- 
tached to a department. Tlie law of 1809 
was intended to put these concerns under 
a better regulation. The third section en- 
acts, "that exclusively of the purveyor of pub- 
lic supplies, paymasters of the army, pursers 
of the navy, military agents, and other of- 
ficers already authorized by law, no other 
permanent agent shall be appointed, either 
for the purpose of making conti-aets, or 
for the purchase of supplies, or for the 
disbursement, in any other manner, of mon- 
eys for the use of the military establishment, 
or of the navy of the United States, but 
such as shaU be appointed by the president 
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of the United States, with the advice and 
consent of the senate." It is then enacted 
that the president may fix the number and 
compensation of such agents, but with a 
I'jnit.'ition as to the latter, "provided that 
the compensation allowed to either sliail not 
exceed one per centum on the public moneys 
disbursed by him." The fourth section re- 
quires a bond from the agent, with one or 
more sufficient sureties, for the faithful dis- 
cliarge of the trust reposed in him. All this 
appears to me to be very Intelligible. We 
see no Intimation of the distinction, essen- 
tially and necessarily relied upon by the 
counsel of the complainant, between foreign 
and domestic agents, in the mode of appoint- 
ment, the tenure and permanence of their 
offices, or the terms on which tliey may re- 
ceive them. The construction contended for, 
taking the foreign agents altogether out of 
tlie act, would not only deprive the presl- 
<lent and senate of theu* appointment, but 
dispense, In their case, with the securltj' 
to be given for the faithful discharge of the 
trust reposed in them, as well as of their 
limitation of the compensation to one per 
centum on their disbursements. As regards 
the bond or security, it would seem to me, 
to be Infinitely more necessary In tlie case 
of a foreign than a home agent, who Is al- 
ways under the eye and control of the gov- 
ernment, whereas the other carries on his 
operations In a distant country, and might 
be guilty of the grossest irregularities and 
frauds for a long time, before they would 
be known; and when known the delinquent 
would be out of the reach of the government 
with all his spoiL It has not been pretended 
that domestic agents are not subject to the 
provisions of this law, for this would be 
to repeal it wholly as to all navy agents, 
and I think It has not and cannot be shovra, 
that any distinction is made by the law, 
or by the reason and design of the law, be- 
tween the agents appointed for foreign or 
home stations. These are equally within or 
without the law; they are both clearly with- 
in it, in their appointments, thdr duties, 
their responsibilities, and their compensa- 
tion. 

It has been argued, with great earnest- 
ness, that this act has relation only to per- 
manent agents, and that a navy agent abroad 
is not a permanent agent, for he is remova- 
ble at the pleasure of the executive, and. In 
fact, in this case a removal was made in 
fifteen months, whereas the foreign agents 
appointed before the passage of this Law con- 
tinued undisturbed for many years. The 
first difficulty this argument has to encoimter 
is, that it applies with the same force to 
the agents at home, who hold their offices 
in the same way, and may be removed by 
the same power that acts upon those abroad; 
and thus the distinction so carefully set up 
between foreign and domestic agents is over- 
thrown. What is the meaning of a perma- 
ac'ut agent as understood hi the law? Cer- 



tainly It does not designate the place of 
residence as affecting the description. Can 
we say that the complainant was not a per- 
manent agent because he was removable, or 
because he was actually removed, by the 
president? Does the legal character or de- 
scription of the appointment depend upon 
the exercise of the right of the president over 
the officer? This is clearly not the meaning 
of the law, as is apparent from the act of 
15th May, 1820, which enacts, that 'navy 
agents,* with other enumerated officers, 
"shall be appointed for the term of four 
years, but shall be removable from office 
at pleasure." The navy agents here referred 
to are certainly those which are appointed 
under the law of 1809 by the description of 
permanent agents. The phrase then 'per- 
manent agents,' signifies those agents wlilch 
shall be appointed by the president, with 
the advice and consent of the senate, ha 
contra-distinction to those persons who had 
been or should be appointed by the secre- 
tary of the navy, on some special occasion 
or service, in his discretion and on such terms 
as he, on his official responsibility, should 
choose to arrange and make with the persons 
so appointed by him. The officer who takes 
his appointment from the president and sen- 
ate, under the constitution and law of the 
United States, testified by his commission, 
which makes him Independent of the secre- 
tary, and removable only in the manner and 
by the power given by the constitution and 
the law, may well be considered, legally, to 
be a permanent officer or agent of the United 
States. When the law declares that no per- 
manent agent shall be appointed but by the 
president and senate, it, in effect, declares 
that the agent who Is so appointed, is, witli- 
In the meaning of the law, a permanent agent. 
The district attorney is a permanent officer 
of the government, although removable at 
pleasure, and commissioned just as a navy 
agent is, in contra-distinction to a special 
or temporary attorney, who may be em- 
ployed for a particulai* cause or service. 
The cases of Messrs. Hogan and M'CaU have 
been frequentiy urged upon the court In the 
argument. It might be enough to answer 
that they clearly were not appointed under 
the law of 1809; but made their contracts 
with the secretary of the navy for the serv- 
ices they undertook to perform. They were 
not officers of the United States; they were 
not app?)inted as such officers must be. They 
did not derive their agencies, such as they 
were, from the president and senate, nor 
were they appohited under the authority of 
the act of congress. Contracts were made 
with them by the secretary of the navy un- 
der a discretionary power exercised by him. 
It Is true that abuses may be practised in 
this way; but they are not to be presumed. 
It is true that under the pretence of making 
a special agent, under a special contract, a 
navy agent may be placed in a foreign port by 
the secretary, with any rate of compensation 
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he may agree to, and witliout the securities 
required by law from navy agents for the 
faitliful discharge of their trust, and such an 
agency may be continued for many years, 
as has been done, performing all the duties 
of a permanent navy agent and no more. 
Such cases might be an evasion of the pro- 
visions of the law by the secretary; but they 
are always under the control of the president, 
who, by appointing a permanent agent, 
would supersede the special agency. The 
complainant in this case went abroad, nor. 
with any such special contract in his pocket, 
but with his commission as the only evi- 
dence of his appointment; the only source of 
his authority. This commission was given 
to him under the law of 1809; it could have 
been given to him under no other legal au- 
thority, and he tooli it as an appointment un- 
der that law, and subject to all it^3 provi- 
sions. I am of opinion that he Is entitled 
to no more than one per centum on the mon- 
eys disbursed by him for the use of the navy 
of the United States; and, of course, that he 
cannot be allowed the* credit he now claims 
of an additional four per cent, amounting 
to the sum of five thousand seven huudred 
and fifty-five dollars and eighty-sis cents. 
The one per cent he has already received a 
credit for. 

I have said nothing of the alleged conver- 
sation between the complainant and Mr. 
Hay, a clerk in the navy department. Our 
knowledge of it and of the time it occurred, 
is by no means satisfactory; but no such con- 
versation, nor any opinon or representation 
of Mr. Hay, or any other officer of the gov- 
ernment, can have any effect upon the pro- 
visons of the act of congress. If the com- 
plainant can show that he accepted his com- 
mission in consecLuence of these representa- 
tions of Mr. Hay, he may have a case lor 
the equity of congress; but we are bound to 
obey the law. 

The next credit daimed by the defendant, 
and which has been rejected by the account- 
ing officers of the treasm-y, is a charge of 
commissions on the distribution of stores, 
amounting to six hundred and sixteen dol- 
lars and twenty-three cents. There is an- 
other claim on the same account of four him- 
dred and twenty-seven dollars and seventy- 
six cents. They wiU be considered together. 
The act of 1809, which creates the office of 
a navy agent, has also fixed his compensa- 
tion wholly or in part. We must retur to it 
for the decision of the question on the dis- 
tribution of stores; obeying the directions of 
the law, where they are dear and explicit, 
and giving it a fair and reasonable construc- 
tion where they are not so. It enacts, that 
the president may '"fix the number and com- 
pensation of such agents; provided that the 
compensation to either shall not exceed one 
per cent, on the public moneys disbm-sed by 
him." There is, in my mind, something 
equivocal in this form of expression. Does 
it mean that the whole compensation of the 
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agent, for all his services, shall not exceed 
one per cent, on the moneys he shall dis- 
burse; or that the compensation for or on 
account of his disbursement of moneys shall 
not exceed that rate. Perhaps the more 
strict and the more obvious construction of 
the words, as they stand in the law, would 
be that the whole compensation, for all the 
services of the agent, shall be one per cent. 
on the moneys disbursed by him. But It is 
not explicitiy so said; and if we are permit- 
ted to resort to construction, as in a doubtful 
clause, it does not appear to be the most 
equitable interpretation of it What is the 
difference in labour or responsibility, be- 
tween distributing stores, and disbursing 
moneys for the use of the navy; unless we 
should say that the first is the more laborious 
and troublesome of the two. They are dis- 
tinct services in every respect, and why 
should they be confounded in thehr compensa- 
tion? If we look to the practice, under con- 
tracts made by the secretary with his agents,, 
these subjects of service have been kept 
separate, and a commission charged and al- 
lowed for each. I must be understood to 
comprehend in this view only, such stores as 
were sent out by the government to the agent 
to be distributed by Jiim to uie navy, and 
not those which have been purchased by 
him, and for which he has already received 
his compensation in a charge of commission 
on the moneys disbursed for the payment 
The charge now made by the complainant 
is understood to be only for the stores fur- 
nished by the government 

If we adopt a more rigorous construction 
of the law, and allow to an agent nothing 
but his commissions on the disbursements of 
money for all his services, a case of manifest 
injustice might occur. The location of an 
agent might be such, that it would be more 
convenient or economical for the government 
to send him every thing, or nearly so, that 
could be there wanted for the use of the 
navy; he woidd then have little or no money 
to disburse; while his labour in taking care 
of the stores and distributing them would 
be veiy great and unrewarded. By turning 
to the third section of the act, which create* 
this office, the duties of the officer, in the view 
of the legislature, and to which the stipulated 
compensation may be supposed to refer, are 
as follows: the "making of contracts, the 
pmrchase of supplies, and the disbursements 
of moneys for the use of the navy." No- 
stores or supplies seem to have been con- 
templated by this law, but such as were pur- 
chased by flie agent, and for which, of 
course, he had received his commission on 
the d'tbursements in making the purchase. 
But the distribution of stores or supplies not 
pm-chased by him, and for which service he 
has, in no shape, received any compensation, 
seems not to have beon considered or dis- 
tinctly provided for in the description of the 
duties to be performed by the agent, or in 
fixing his compensation for his services. I» 
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the credit now claimed, such a one as the 
bead of the department was authorised to 
allow, in the exercise of his equitable discre- 
tion in the settlement of the accounts of a 
public officer? Or is it so clearly prohibited 
by the act of 1809, that to allow it would be 
a violation of that law? In the latter case 
neither the secretary nor the court has any 
power over it; In the former, the court may 
do whatever the secretary might have done. 
We iJia3' give the credit, if we are satisfied 
to consider the service for which it is 
claimed, as a casus omissus in the law, not 
provided for by it, and not within the restric- 
tion of compensation there imposed. In such 
a case we may consider the equity of the 
i'lalm arising from the performance of a 
service, for which no remuneration has boen 
made, and its allowance or disallowance 
would be subject to the discretion of the 
court under all the circumstances of the case. 
It is not a credit of positive right, for it Is 
not promised by the act of congress, or by 
any contract with the government; and its 
allowance, as an equitable charge, will al- 
ways depend upon the facta upon which the 
equity is founded. Such an equity may be 
found in one case and not in another; and 
€ach will be governed by its own circum- ! 
stances. On this item, I have concluded, not | 
without much doubting, to allow a commis- : 
slon of one per cent, on the value of the ! 
stores or supplies distributed by the com- j 
plainant, and not purcliased by him, but fur- j 
nished by the United States. The credit i 
•claimed in his account, is five per cent or j 
ten hundred and forty-three dollars and I 
ninety-nine cents; the allowance will be one I 
fifth of that sum, or two hundred and eight 
dollars and eighty cents. As connected with 
this part of the case, I will dispose of the 
■charge of one hundred and eighty-three dol- 
lars and twenty-four cents, commissions on 
stores and provisions delivered over by the 
<:omplalnant to his successor, Pliilo White. 
This charge is wholly inadmissible. It has 
none of the considerations in Its favour 
which have influenced my decision on the last 
two items. The whole service was probably 
the delivery of a key to Mr. TVhlte. It was 
his duty to put his successor in possession of 
the public stores, and can afford no ground 
tor a commission, on any principle of the 
-most liberal equity. 

A charge for clerk hire Is not deemed, at 
the treasury, to be an improper credit to the 
■complainant, and one thousand dollars have 
been allowed for that object. The balance 
two hundred and sixty-eight dollars and sev- 
■euty-five cents, was rejected as an excess of 
what was thought to be a necessary or rea- 
sonable expenditure on this account. The 
Kiomplainant has exhibited receipts showing 
that the whole amount claimed by him has 
been actually paid to his clerks. He asks 
■only for reimbursement. It must be allowed, 
-as there is no evidence of any bad faith or 
■wanton extravagance In the expenditm-e. 



The sum of eight hundred and sixty-three 
dollars and thirty-three cents, is claimed for 
damages and interest paid to Alsop & Co. 
on a bill drawn by the complainant on 
the secretary of treasury, on the IGth Au- 
gust, 1830, which was protested for non-ac- 
ceptance and non-payment. The protest of 
this bill was permitted by the government 
under a mistake of the facts concerning It 
The complainant, while legally acting as 
navy agent, had an unquestionable, right to 
draw bills on the government; and many 
had been drawn and paid. Tlie only reason 
for refusing this, was a suspicion or belief 
that it had been drawn after the complain- 
ant had notice of the revocation of his ap- 
pointment and, of course, after his right to 
draw had ceased. This was altogether a 
mistake. Tlie letter of revocation was dated 
in April, 1830, but did not come to the knowl- 
edge of the complainant until October follow- 
ing, several weeks after the date of the bill, 
which was, therefore, rightfully drawn. 
When the truth of the transaction was 
known, the bill was paid; but the damages, 
which were paid by the complainant in con- 
sequence of the protest, by the mistake of 
the govei-nment, and for no fault in the com- 
plainant, have been withheld, and the loss 
thrown upon him. I cannot see on what 
principle of law or equity this has been done. 
In such a case, between a factor and his 
principal, can it be doubted that the factor 
would be entitled to a full reimbursement of 
such a payment This credit must be glvyn 
to the complainant 

The next two items will be considered to- 
gether. They are so manifestly unsupported 
by the facts and reason of the case, that it 
is a subject of regret as well as surprise, 
that the complainant should have introduced 
them into his account. The first is a charge 
of sixteen htmdred and nine dollars and 
eighty-seven cents, for his board during his 
detention in Lima, owing to the protest of 
his bills, say from the day he ceased to be 
navy agent the 1st of October, 1830, to the 
20th of January, 1832, at three dollars and 
thirty-seven cents per diem. The second is 
a charge of three thousand two hundred and 
twenty-nine dollars and fifteen cents, for his 
compensation for the above time, at the rate 
of two thousand five hundred dollars per 
annum. 

As to the detention at Lima, owing to the 
protest of his bill, If we could agree that the 
protest of this bill, drawn by him as an 
officer of the United States, and for the pay- 
ment of which Tie was not responsible, could 
afford a reason for his remaining at Lima at 
the charge of the United States, it is not to 
be doubted, on the clear evidence of the case, 
that he did not remain there for any such 
reason, but for his own purposes, or at least, 
at his own pleasure. He remained at Lima, 
after notice of his removal from office, eight 
months before he knew of the protest of his 
bill, and during that time he had not any 
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suspicion that It would be protested. Yet 
these eight months are a part of the period 
during which he aUeges that he was detained 
at Lima, "owing to the protest of his hilLs." 
Again, he was informed of the payment of 
the bill in October, 1831, hut his charge for 
detention runs on to the 20th of January, 1832, 
and he did not actually sail for the United 
States until March. 1832, either because he 
was attending to business of his own, or, it 
may be, waiting for a suitable conveyance. 
In the face of such facts I cannot admit that 
the protest of the bill had anything to do 
with his remaining at Lima; and if it had. 
I do not see that the protest made such a 
necessity for his detention, as to raise a claim 
against the United States for it. 

The claim of compensation, amounting to 
three thousand two hundred and twenty-nine 
dollars and fifteen cents, for services as navy 
agent, after the revocation of his appoint- 
ment and during the alleged detention at 
Lima, is still more unreasonable. The claim 
is made for the time between the 1st of Oc- 
tober, 1830, and the 20th of January, 1832. 
Now it is not questioned that Philo White, 
the official successor of the complainant, 
arrived at Lima, tool: possession of the 
stores, and assumed all the duties of the ap- 
pointment, in May, 1831; and yet, in the 
face of this fact, the complainant has made 
a charge as an acting navy agent, until Jan- 
uary, 1832, full eight months after he had 
ceased to have any connection with the 
office, its duties, or services. It Is true that 
when, in October, 1830, the revocation of the 
complainant's appointment came to Lima, he 
was requested by Commodore Thompson, to 
continue to act as agent, as his substitute 
had not arrived, in procuring supplies for the 
squadron, and taking charge of such stores 
as might be sent out for its use. We may 
presume that he did so. But what were the 
services he performed under this appoint- 
ment or request of Cohimodore Thompson? 
Merely to procure supplies, and receive and 
distribute stores. For these he has been 
paid by his commissions on the moneys dis- 
bursed for the purchases, and on the stores 
distributed by him. I cannot but observe 
that in the same account, in which he has 
charged a commission of five per cent, for 
these services, he has also claimed a com- 
pensation for them, in the shape of a salary, 
at the rate of two thousand five hundred 
dollars a year. 

I have felt a strong disposition to allow 
the credit of three hundred and fifty dollars 
paid by the complainant for his passage 
home. He left his country, and his busi- 
ness and prospects here, whatever they were, 
under an appointment by the government, 
which purported, by the terms of his com- 
mission, to continue for four years, and as 
much longer as the office and his services 
might be thought useful and acceptable. It 
is true he had no legal right even to this 
period of enjoyment, but he had a reasonable 
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expectation of it, provided he gives no cause 
for disappointment by his own conduct No 
complaint seems to havQ be^in made of his 
ability or fidelity, and he had been but about 
fifteen months in the enjoyment of the place, 
when his appointment was revoked. Under 
such circumstances, we can see and feel that 
a strong moral equity arises, to bring him 
back to the place he was taken from. Be- 
tween individuals, a conscientious and just 
man would, I think, have done so. But no 
instance has been shown, under any such 
circumstances, of the recognition of a right, 
legal or legally equitable, in an officer who 
has been removed, or whose office has been 
vacated, to charge the government with his 
return home. I am afraid to set a precedent 
contrary to all usage, and must disallow this 
credit or charge. So with the complainant's 
traveling expenses In going to Washington 
to settle his accounts. The only remaining 
item or charge in the complainant's account^ 
Is for the tobacco sold or furnished by him to 
the United States, amounting to four thou- 
sand two hundred and seventy-nine dollars 
and sixty-eight cents. I can have no hesita- 
tion in allowing it. 

In the letter of the secretary of the navy,, 
to the fourth auditor, of the 25th June, 1832, 
he says, the tobacco must depend on the fact 
whether the authority to purchase was re- 
voked generally; and whether the revocation 
reached the Pacific station before this pur- 
chase was made. If not it should be al- 
lowed; otherwise it should not This is a 
very partial and imperfect view of the ques- 
tion; and it is probable that all the facts of 
the case were not known to the secretary. 
We have them now in evidence. The an- 
swer of the United States to the bill of the- 
complainant does not deny or admit that 
a report of this tobacco was made by the 
complainant, in his accounts, to the depart- 
ment nor that it was surveyed by order of 
Commodore Thompson, as part of the public 
stores of the United States, and, as such 
delivered over by the complainant, to the 
successor in office, and regularly receipted 
for by him on behalf of the United Stafes. 
But it is insisted, that if all these things are 
true, they do not authorise the charge. And 
why? Because it Is denied that the tobacco 
was pm*cha«ed on public account; or by au- 
thority or instructions of any officer of the- 
government; and it is averred that tobacco 
Is not an article which a navy agent is au- 
thorised to purchase on public account, but 
that it is to be furnished to our ships by 
the pm-sers as part of their stores. It is 
also averred that the tobacco was the pri- 
vate property of the complainant shipped 
to him from Norfolk, on his own account,, 
and still remahis his private property, and 
has never been accepted or legally trans- 
ferred to the United States; that the navy 
department has never received any part, of 
it or interfered with It or done any thing 
to recognise the validity of any transfer or 



[1 Fed. Cas. page 1159] 



(Case No. 648) ARMSTRONG 



purchase thereof; and that no officer of the 
department or the navy, had any authority 
to do so. 

In answer to all these denials and aver- 
ments, what are the plain and uncontra- 
dicted facts of the transaction? This to- 
bacco was originally purchased in Virginia, 
as the United States allege, as the private 
property of the complainant; after its ar- 
rival at Lima, it was sold by him to a Mr. 
M'CuUoch; It was afterwards re-purchased 
by the complainant, as he alleges, for the 
United States. A part of this tobacco was 
distribjited or delivered by the complainant, 
before his removal from office, to certain 
sb,ips of the United States, and the residue, 
remaining In the store of the United States, 
was handed over, with the other stores, to 
Mr. White, the successor of the complainant, 
having been first surveyed by order of Com- 
modore Thompson. From that day to this 
not a pound of it has been in the posses- 
sion or under the control of the complain- 
ant; but that which has not been consumed 
In the ships of the United States, has con- 
tinued in the possession of their agent. Why 
need we inquire whether, by the regulations 
of the navy, tobacco Is to be furnished to 
om- crews by a navy agent or a purser? If 
such be the regulation, undoubtedly It would 
have been a good and sufficient reason for 
refusing to receive this tobacco, either on 
board of the ships, or as part of the stores 
of the United States, and for leaving it on 
the hands of the complainant, for profit or 
loss as might happen; but it can never af- 
ford a justification for receiving the article, 
for actually consuming a part of It, and for 
retaining the residue, and refusing to pay for 
it As for that part which has been deliv- 
ered to tlie ships, a credit has been allowed, 
and thus far, at least, the purchase and sale 
have been recognised and adopted by the 
department, notwithstanding the alleged na- 
vy regulation. In what respect, or on what 
principle of justice or equity, does the part 
of the tobacco, for which the complainant 
has been allowed a credit, differ from than 
for which it has been refused. The first 
was delivered to the pursers of the ships 
and has been consumed by their crews; the 
other has been delivered to their agent au- 
thorised to procure supplies for the navy, 
and has been by him distributed to the ships, 
or' is still retained by him as the property 
of the United States. If he was not au- 
thorised to receive it, let him answer for it. 
It Is enough for the complainant that he 
did receive it, and has receipted for it as 
the agent of the United States, and on their 
behalf. Suppose we should consider that 
the complainant was not warranted as a 
navy agent to make the purchase from Mr. 
M'CuUoch for the United States. The con- 
sequence is, that it was his own property, 
and by him sold and delivered to Mr. White, 
who was the agent of the government Is 
it any answer to the seller of an article to 



such an agent, to tell him that, by the navy 
regulations, the pursers and not the navy 
agents are to furnish tobacco to our ships, 
and therefore the United States may keep 
and use the article but are not bound to 
pay for it? This cannot be. If the tobacco 
was received from the complainant as pub- 
lic stores, then he has a right to charge for 
it the price he gave for It; If It was a sale 
by him to the public agent, then he has a 
right to receive its fair price or value for it, 
and we have no better way of ascertaining 
it than by taking the actual cost of it to 
him. I cannot deny that a suspicion hangs 
upon my mind, that the sale to Mr. M'Cul- 
loch was not a real transaction, but a con- 
trivance to enable Mr. Armstrong to sell his 
tobacco to the United States at an advance 
or profit on its cost, which, as a public 
agent, he was not authorised to do. If 
this were clearly shown, it would have no 
effect on the case other tlian to deprive him 
of th.e profit, a few cents a pound, and 
compel him to pass it to the United States 
at its first cost in "Virginia, and the charges 
of taking it to Lima, The evidence is not 
sufficiently explicit on this point, to enable 
me to take this ground; and the objection 
has not been made at the treasury, from 
which, I presume they were satisfied in rela- 
tion to it I have, therefore, allowed the 
credit for the sum claimed in the complain- 
ant's account 

Decree: This cause coming on for final 
decision upon the bill, answer, replication, 
exhibits, depositions and other evidence: It 
is ordered, decreed and adjudged that the 
injunction heretofore granted in this cause, 
be and the same is hereby perpetuated, for 
and as to the sum of five thousand six hun- 
dred and twenty dollars and fifty-six cents, 
part of the sum or charge of twelve thou- 
sand eight hundred and seventy-five dollars 
and forty-four cents claimed by the defend- 
ants of and from the complainant* and for 
the recovery of which the warrant of dis- 
tress in the bill mentioned was Issued; and 
that the said defendants be and they are 
hereby perpetually enjohaed from proceed- 
ing further against the complainant upon 
the said warrant of distress, for or on ac- 
count of any claim or demand of and for 
the said sum of five thousand six hundred 
and twenty dollars and fifty-six cents. And 
it is fmrther ordered, decreed, and adjudged, 
that the said injunction be dissolved, and it 
is hereby dissolved, for and as to the sum of 
seven thousand two himdred and fifty-fom 
dollars and eighty-eight cents, the balance 
or remaining part of the said sum or charge 
of twelve thousand eight hundred and sev- 
enty-five dollars and forty-four cents, for 
the recovery of which the said warrant of 
distress was issued. 

The following statement, to be filed with 
the decree, having reference to the account 
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or daim of credits which accompanies the 
bill of the complainant, exhibits the items of 
that account which have been allowed and 
disallowed to him, in making the above de- 
cree. 

He has been allowed 

A comraission of one per cent on 

stores distributed $ 20S 80 

Clerk hire §^1 IS 

Damages on protested bills....... 863 33 

For tobacco delivered to the United 

States navy 4,279 68 

5,620 56 

He has not been allowed 
Commissions rejected at the last 

settlement § 5,756 80 

His board while detained at Lima.. 1,C09 87 
Compensation for the same time. . 3,229 15 
The two items for distribution of 

stores together 1,043 99 

His passage home 350 00 

Traveling to Washington, two items 43 50 

Commissdons for stores handed over 

to Philo White 183 24 

Commissions on ?80, paid to Mr. 

Henderson 400 

$12,219 61 



Case No. 649. 

ARMSTRONG et al. v. tTNITBD STATES. 
[Pet. C. C. 46.]* 

Circuit Court, D. New Jersey. Oct. Term, 

1811. 
Bond op IXTEitMAi- Revenue Collector — CoN- 

FORMITT TO STATUTE —SURETIES — VALIDITY AS 

TO Collections Fheviously Made. 

1. A bond, given by a collector of the inter- 
nal revenue, with sureties, conditioned that the 
collector had accounted and would account, for 
all taxes collected or to be collected, is not bind- 
ing on the sureties, as to collections previously 
made; and the court granted a perpetual in- 
junction against proceedings on such bond, ex- 
cept for the sums received by the collector after 
its execution. 

[Cited in Bonaparte v. Camden & A, R. Co., 
Case No. 1.617.] 

2. When a bond is taken under a statute, it 
ought to conform in substance to the requisi- 
tions of the law, and if it goes beyond it, it is 
void, so far as it esceeds those requisitions. 

ICited in V. S. v. Brown, Case No. 14,663; 
U. S. V. Mynderse, Id. 15,851; U. S. v. 
Humason, Id. 15,420.] 

tin equity. Bill for Injunction by Thomas 
Armstrong and Charles Case against the 
United States.] The biU stated, that in 
June, 1796, one Smith was appointed by the 
supervisor of New Jereey, to collect the in- 
ternal revenue, within a particular district; 
and that he gave bond, with one Willis as 
his security. He was afterwards required 
to give additional security, and on the 1st 
of January, 1799, he, together with the com- 
plainants, as his sureties, executed a new 
bond, with condition that the said Smith had 
faithfully executed the duties of a collector, 
and would thereafter faithfully execute the 
same. That, at the time when this latter 
bond was given, the said Smith was con- 
siderably indebted to the United States for 
collections theretofore made; and that dur- 
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ing the year 1799, he became also indebted, 
In an additional sum, for money collected by 
him, which he had not accounted for. That 
a suit was brought by the United States on 
the last mentioned bond, in the district court, 
in order to recover the whole sum. The 
plaintiffs offered to pay, and are still willing 
to pay the amount collected and not account- 
ed for since the 1st January, 1799, which 
the officers 'of the United States refused to 
receive. That a judgment was recovered by 
the United States for the whole sum; 
against which an injunction is prayed. 

The answer admits the above allegations 
in the bill, and adds, that before the trial 
took place In the district court, the counsel 
for the complainants, and the district at- 
torney, made a statement of the case, for 
the opinion of the secretary of the treasury; 
who decided that the complain.mts were 
boimd to pay the whole sum. The cause 
came on for a hearing, when a witness was 
examined, to prove an allegation in the bill, 
that Willis, the surety on the first bond, 
owned real property in this state, to nearly 
double the amount of the debt which had 
accrued prior to January, 1799, which he 
sold subsequent to the year 1800. 

Mr. Stockton, for the plaintiffs, stated, 
that the first law which required a bond to 
be given by the collector of the internal 
revenue passed the 11th July, 1798, [1 Stat, 
591,] and merely says, that the supervisors, 
inspectors and collectors, shall within three 
mouths after being thereto required, give 
bonds, with sureties, for the true and faith- 
ful execution of their respective offices, and 
settlement of their accounts. This is purely 
prospective. The law, as to bonds to be 
given by collectors of duties on imported 
goods Is otherwise. 

[Before WASHINGTON, Circuit Justice, 
and MORRIS, District Judge.] 

WASHINGTON, Circuit Justice. One ob- 
ject of this bond most clearly seems to have 
been, to secure a debt previously due to the 
United States; and the court does not mean 
to say, that security in such cases may not 
be legally taken by the officers of the United 
States; but when a statutory bond is taken, 
it ought to conform. In substance at least, to 
the requisitions of the statute; and if it go 
beyond the law, it is void, at least so far as 
It does exceed those requisitions. This is an 
official bond, which the supervisor had a 
right to demand, and Smith was obliged to 
^ve, if he meant to continue in office; but 
the substantial form of the bond required by 
the act of congress, was prospective only, 
and no other could be legally taken. A con- 
trary doctrine would open the door to groat 
oppression, and ought therefore to be dis- 
countenanced. Injunction made perpetual, 
except as to the sum liquidated, and stated 
as having been due since January 1st, 1799, 
with interest from the time the suit at law 
was brought; and to be dissolved for th» 
residue. 
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Case No. 660. 

ARMSWORTHY v. MISSOURI RIVER, FT. 
S. & a R. CO. 

[5 Dill. 491.] * 

Circuit Court, D. Kansas. 1879. 

Construction of the Rights of Settlers un- 
der THE Theatv Relating to the Ceded Neu- 
tral Lands in Kansas. 

Tiie case of Stroud v. Missouri River, Ft. S. 
& G. R. Co., [Case No. 13.547,] followed; and it 
was held in this case that, under the provi- 
sions of the treaty referred to, the actual settler 
whose improvements were wholly upon the 
west half of a quarter section of land was only 
■efttitled to buy the portion of the quarter sec- 
tion on which the improvements had been made. 

Suit by complainant [W. W. Armsworthy] 
to acquire the legal title to the southeast 
quarter of section four, township twenty- 
eight, range twenty-five, in Crawford coun- 
ty. The facts appear in the opinion of the 
<;ourt 

Hill & Sallee, for plaintiff. 
Wallace Pratt and Blair & Ferry, for de- 
fendant. 

Before DILLON, Circuit Judge, and FOS- 
TER, District Judge. 

POSTER, District Judge. The material 
facts In this case are precisely like those In 
the case of Stroud v. Missouri River, Ft 
S. & 6. R. Co., [Case No. 13,547,] excepting 
that the improvements in this case are all 
-on the west half of the quarter section, 
and the complainant makes claim for the 
whole quarter, as in the Stroud Case. In 
that case the Improvements being on every 
«ub-division of the quarter, the question 
which arises in this case was not passed 
upon. 

In the first proviso of article 17 of the treaty, 
tl4 Stat. 804,3 the rights of the actual set- 
tler who has made improvements of the 
value of fifty dollars and occupies the land 
for agricultural purposes at the date of the 
signing of the treaty are clearly defined. 
In making his proofs, he was entitled to buy 
at the appraised value the smallest quantity 
of land In legal sub-divisions which would 
include his improvements— not exceeding, 
however, In the aggregate, one hundred and 
sixty acres. Under the second proviso, as 
it was originally drafted, the secretary of 
the interior might sell all these neutral lands 
in a body, for not less than $800,000 cash. 
This proviso was general and sweeping in 
Its terms, and did not save the rights ,of 
the settlers in the event of such a sale. 
When the treaty came before the sen.-Ue for 
ratificafcion, July 27th, 18GG, this last proviso 
was stricken out, and the following inserted 
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in lieu thereof: "Provided, that nothing in 
this article shall prevent the secretary of 
the interior from selling the whole of said 
land not occupied by actual settlers at the 
date of the ratification of this treaty, not 
exceeding one hundred and sixty acres to 
each person entitled to pre-emption under ihe 
pre-emption laws of the United States, In 
a body, to any responsible party, for ca.sh, 
for a sum not less than one dollar per acre." 
This amendment to the treaty was ovideuUy 
intended to protect the actual settlers on 
these lands In the event they wore sold in 
a body. Burt It imposes a further limita- 
tion to the first proviso of the article— that 
is, the settler must have been entitled to 
pre-emption under the pre-emption laws of 
the United States in order to be entitled to 
a preference In the purchase of the land; 
and it extended the time from the siiaTiIng 
to the date of the ratifica.tion of the treaty. 

1. Was it Intended by this amendment to 
do more than impose this personal qualifi- 
cation and extend the time, leaving the value 
and kind of the Improvemen'ts and the quan- 
tity of land to be determined by the first 
proviso? 

2. Or was it Intended to go further, and 
confer all the rights of the pre-emption laws 
as to improvements and quantity of land, 
etc., on the settler? 

3. Or was it Intended, as claimed by the 
plaintiff, that to the personal limitation was 
also given the right of the pre-emption laws 
as to the quantity of land, leaving the kind 
and value of the Improvements to be deter- 
mined by the first proviso? 

If the second theory Is the correct one, then 
the rights of the settler are to be determined 
by the provisions of the pre-emption laws of 
the United States, not only as to the person, 
but also to the kind of Improvements and the 
quantity of land to which he is entitled, and 
the provisions of the first proviso are imma- 
terial. Certain rights were ^ven the settler 
if the land was sold in. parcels, and entirely 
diflferent rights given, and restrictions im- 
posed, if the land was sold en masse. So it 
would result, from such a construction, that 
any individual settler might or might not be 
entitled to his Improvements, depending upon 
which way the secretary of the interior 
should happen to sell these lauds. It does 
not seem reasonable that it was the purpose 
of this amendment to go to that extent. We 
can see no reason why such a wide distinc- 
tion should be made, or why the court should 
construe the law as making such difference. 
Now, if It was not intended to remit the set- 
tler to the pre-emption laws for his rights 
In toto, was it intended to do so in part-^I. e., 
as to the quantity of land to which he was 
entitled, but not as to the improvements? 
This is what the plaintiff contends for, but 
we cannot find a reason for such a construc- 
tion of the act, unless it be to compensate for 
the personal resti-ictlon imposed. 

No one would contend that It is in the 
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power of courts, in construing statutes, to 
apportion advantages to compensate f-ir dis- 
advantages. That is a legislative power, and 
we can only declare what the law 1:?, not 
what it ought to he. 

Holding, as we do, that these provisos are 
in pari materia, as intimated in the Srroud 
Case, and construing them together, there is 
still an unmistakable difference as to «ie 
rights, of the settler in the two cases. In 
the one case the settler need not be entitled 
to pre-emption rights under the laws of the 
United States; in the other case he must be 
—that is. he must have the personal qualifi- 
cations of a pre-emptor-^such as citizenship, 
being the head of a family, or widow, or a 
single person twenty-one years of age, and 
not owning three hundred and twenty acres 
of land elsewhere, nor have abandoned his 
residence on his own land in the state to re- 
side on tliese lands. Such restrictions might 
well have been deemed proper to cut ofC ad- 
venturers and speculators, who might go on 
to these lands without a. bona fide intention 
of remaining and making a home. Further 
than this, and the extension of the time of j 
settlement, we cannot thinlt this amendment i 
qualified the first proviso. It may be ar- = 
gued that such construction imposes a re- | 
striction on the settler in the one case with- , 
out giving any compensating benefits there- 
for. But if that were true, the hardship of 
the case would not alone be a controlling con- 
sideration. But Is it time? It extends the 
time named in the first proviso from the 
date of signing tiie tireaty to the date of its 
ratification; and as to the original proviso for 
which this was substituted, it seems to have 
been intended by its terms to cut ofiC the 
rights of the settiers altogether in case the 
lands were sold en masse. 

The secretary of the interior was author- 
ized to sell the whole of these lands in a 
body. There were eight hundred thousand 
acres of these ceded neutral lands, and it 
provided for selling them as a whole for 
§800,000 in gross, which would be one dollar 
per acre, making no deduction for the lands 
of settiers. If it was the hitention to re- 
serve those lands, it ia altogether probable 
the price to be paid for the body of these 
lands would have been governed to some ex- 
tent by the amount of lands remaining after 
deducting the improved lands. The amend- 
ment saved the Bights of the settiers, and 
further provided for a sale as a whole of the 
remainder of the lands for one dollar per 

It is hardly probable that this proviso, 
which was substituted for one saving nothing 
to the settlers, was intended to enlarge tiie 
rights given by the first proviso of this ar- 
ticle, or to fix a different rule as to improve- 
ments or the quantity of land reserved to 
the settler. Under our view of the law, the 
complainant was entitied to buy only the 
west half of said quarter section at the ap- 
praised value. Decree accordingly. 
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In re AKNOIJ>. 

[2 N. B. K. C1S68,) IGO, (Quarto, 61.)] 

District Court, D. Caiifomia. 

BANKIlUPTCy— DeHTS PuOVABLE— FKEFEKENCB3. 

[1. H. was indorser for A. on a note in bank, 
and also held two notes executed to him by A. 
A. was insolvent, and H.. apprehendingprofcest 
of the note in hank, advanced to A. ?500 to be 
applied thereto, and received from A. a bill of 
sale of a lot of flour, worth about $1,400, in 
course of shipment to a distant market. Meia 
that, though the transaction may have been a 
nreference in favor of H. as to the note in bank 
Ihen due, yet, there being nothing to show 
that the flour was to be held as a security lor 
the other notes not due, no preference was 
created as to them, and H. was not debarred 
from proving them against the estate of A. in 
bankruptcy.] «.,/>.n 

[Cited in Martin v. Toof, Case No. 9,167.] 
[2. Cited in Singer v. Sloan, Case No. 12,899, 
as a case in which a distinction between 
"knowledge" and "reasonable cause to beUeve 
has been recognized.] 

pn bankruptcy. Certificate by register to- 
district judge of question arising upon ex- 
ception by a creditor to the rejection of his 
proof of debt Proof of debt allowed.] 

By the Keglster: At the first meeting 
of creditors in this case, on the 24th day 
of January, 186S, I. H. Ham offered in 
proof of a debt against the bankrupt, the 
annexed affidavits with the notes attached, 
to which tiie Bussell & Brwin Manufactiir- 
ing Co. filed the objection hereto attached, 
and thereupon the proof of the debt was 
postponed to a future day. Upon the ap- 
plication of Henry C. Hyde, who was ap- 
pointed the assignee of the bankrupt estate, 
the testimony hereto attached has been taken 
before me in relation to the claim of the 
said I. H. Ham, and upon the submission of 
the same, and of the argument of the counsel 
of the claimant and the Russell & Erwin 
Manufacturing Co., the foUowing question 
is to be determined: Has I. H. Ham "ac- 
cepted any preference, having reasonable 
cause to believe the same was made or given 
by the bankrupt, contrary to any provision 
of tiie bankrupt act," and thereby made him- 
self subject to the twenty-third section there- 
of, which further provides that if he has ac- 
cepted such a preference "he shall not prove 
the debt or claim, on account of which the 
preference was made or given; nor shaU 
he receive any dividend therefrom until he 
shall first have surrendered to the assignee 
all of the property, money, benefit or ad- 
vantage received by him under such prefer- 
ence?" 

Before entering upon a discussion of the 
facts involved in the case, I propose first 
to dispose of the legal questions presented 
by the counsel for the claimants. Section 
thirty-five of the bankrupt act provides 
that "if any person being insolvent or in 
contemplation of insolvency or bankruptcy, 
within six months before the filing of the* 
petition ijy or against him, makes any • * ♦ 
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snie * * ♦ of any part of his prop- 
erty to any person who then has reasonable 
cause to believe him to be insolvent, or to be 
acting in contemplation of insolvency, and 
that such • * • sale * * * is made 
with a view to prevent his property from 
coming to his assignee in bankruptcy, or to 
prevent the same from being distributed 
under this act, * ♦ * the sale ♦ * * 
shall be void and the assignee may recover 
the property, or the value thereof, as assets 
of the bankrupt And if such sale * ♦ * 
Is not made in the usual and ordinary course 
of business of the debtor, the fact shall be 
prima facie evidence of fraud." Section 
thirty-nine of the bankrupt law provides, 
any person "who, being bankrupt or in- 
solvent, or in contemplation of bankruptcy 
or Insolvency, shall make any * • * sale 

* * * or transfer of money, or other prop- 
erty * ' ♦ ♦ with intent to give a prefer- 
ence * * * to any person * * * who 
are, or may be liable for him as endorser 

♦ • * shall be deemed to have committed 
an act of bankruptcy * * * and if such 
person shall be adjudged a bankrupt ♦ ♦ * 
the person receiving such * * ♦ convey- 
ance had reasonable cause to believe that 

* ♦ * the debtor was insolvent * * * 
such creditor shall not be allowed to prove 
his debt in bankruptcy." 

Now, upon the several sections, the coun- 
sel for creditor claims that the transaction 
which is alleged to have resulted in giving 
to his client a preference, was a sale of the 
property of the bankrupt for five hundred dol- 
lars, cash paid, and that it was not made in 
contemplation of bankruptcy by either party, 
and cannot be held to be void, or as affecting 
his right to prove his debt. The provisions of 
the bankrupt law of 1867, applicable to this 
case, are entirely different from those of the 
law of 1841, and the decisions to which my 
attention has been directed are all based 
upon the law of 1841. By reference to the 
several sections (of which I have quoted so 
much as is applicable to this case,) it will 
be observed that any sale made by a person 
"Insolvent or in contemplation of insolvency 
or bankruptcy," to another having "reason- 
able cause to believe him to be insolvent, or 
to be acting in contemplation of Insolvency 

♦ * * shall be yoid," and that "the per- 
son receiving such ♦ * * conveyance had 
reasonable cause to believe that a fraud on 
this act was intended, or that the debtor 
was insolvent * ♦ * shall not be allowed 
to prove his debt in bankruptcy." It mat- 
ters not whether either party contemplated 
proceeding in the bankrupt court; if the 
fact existed that the debtor was insolvent, 
and that the creditor had reasonable cause 
to believe him insolvent, he could not deal 
with him in any way by which a preference 
would result to his benefit. 

The theory of bankrupt law is, that an in- 
solvent debtor is to husband the estate in 
his hands as a trustee for his a'editors, 



and that neither the debtor nor creditor shall 
be a party to any transaction which shaU 
result in giving to one creditor an advantage 
over another creditor, when he has reason- 
able cause to believe the debtor Is insolvent^ 
and the language of this act could not be 
more explicit than it is, in declaring this 
just and equitable principle. That Arnold, 
the banHhipt, was insolvent on the 18th day 
of November, 1S67, is conceded. On that 
day it is claimed that Ham, the creditor, 
purchased of him his interest in two lots of 
flour afloat on the way to New York, for 
five hundred dollars cash, without reasonable 
cause to believe he was insolvent or contem- 
plated bankruptcy, and that that trqnsviction 
does not preclude him from proving his debL 

Having already determined that insolven- 
cy, as well as contemplation of bankruptcy^ 
would vitiate certain sales, it only remains 
for me to determine whether— 

First Ham had reasonable cause to be- 
lieve Arnold insolvent. 

Second. If he had, whether the sale result- 
ed in giving him an advantage over other 
creditors, and was made for that purpose. 

I. Without especially referring to all the 
testimony upon whi^ my opinion is based, 
I am satisfied that Ham, at the time the 
transaction transpired, which is claimed to 
be a sale to him of the interest in the flour, 
had reasonable cause to believe Arnold was 
insolvent The peculiar circumstances im- 
der which the sale was made were such as 
were calculated to excite suspicion of Ai*- 
nold's inability to pay his debts. Had Ham 
believed him solvent he would not have 
questioned him as to the amount he could 
raise to meet his note, and have fixed the 
amount he would give for his interest in 
the flour by his ability to pay more or less. 
Nor would he have made it a condition of 
the purchase that the five hundred dollars 
cash he jKiid him should be applied on Ar- 
nold's note in bank endorsed by him. The 
transaction was not such an one as usually 
transpires "in the usual and ordinary course 
of business," and, in the language of the 
bankrupt law, affords "prima facie evidence 
of fraud" being committed by the bankrupt 
against the rights and interests of his other 
creditors. When Ham testified, "I had to 
make the trade, because I had to pay the 
money or let the note go to protest," he con- 
fessed that he had good cause to believe 
Arnold could not meet his liabilities, and that 
If he did not make the purchase and furnish 
him with five hundred dollars, he would be 
liable to have his property attached before 
night and have his business broken up, afid 
such being the fact, he proposed to him to 
give him a bill of sale for the amount neces- 
sary to pay his note, save him from the im- 
mediately 'impending liability to be attached, 
and that he woiild aid him on those terms 
only. The additional fact that appears from 
the testimony, that when Ham made the 
negotiation for the re-purchase of the flour 
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for five hundred dollars, It was worth, had 
It been in the city of San Francisco, over and 
above the advances, eight hnndred dollars, 
and that, taking into account the prospective 
profit to he realized from it above the ad- 
vances made upon it, in New Yorli city, 
upon its arrival there, as appeara by the 
prices current aflSxed to the testimony, it 
was worth, say, one thousand fovu0hundred 
dollars, is an additional circumstance to prove 
that the transaction was made with a view 
to give to Ham an advantage not to be en- 
joyed by the other creditors. All of the cir- 
cumstances, it seems to me, are such as 
would have induced any prudent man to be- 
lieve Arnold was insolvent, and I cannot 
doubt that the cash was paid and the bill 
of sale given and received by Ham, believing 
Arnold to be insolvent. 

n. Having determined that Ham had good 
reason to believe Arnold Insolvent when he 
purchased the flom:, did the purchase re- 
sult in a preference of Ham's debt, and was 
the sale for that purpose, is now to be dis- 
cussed and settled. The transaction was a 
singular one* and it Is somewhat difficult to 
determine precisely whether it was a sale 
for five hundred dollar^ cash, or an arrange- 
ment that if Ham would advance five hun- 
dred dollars to Arnold, to be used for his 
own benefit in taking up a note on which 
lie was an endorser, upon condition that he 
would give him a bill of sale of property, 
worth more than that sum in the market, out 
of which he was to be partially secured for 
Arnold's liability on the three notes that 
were then outstanding against him— one in 
the bank, on which Ham was endorser, and 
the other in Ham's hands as the original 
payee. If it was a purchase for five hun- 
dred dollars cash, the application of the 
money to pay the note in bank, which was 
made a condition of the advance, the pay- 
ment of this note was giving a preference 
to the holder, and made with Ham's knowl- 
edge and for his benefit as endorser, and was 
a fraud upon the thirty-ninth section of the 
banla-upt act, and would preclude Ham from 
proving his debt. If it was an arrange- 
ment by which Ham was to furnish the 
larger portion of the money to pay a note 
on which he was an endorser, upon con- 
dition that he was to be secured by the bills 
of sale for Arnold's liabilities on three notes, 
tliere can be no question it was giving a 
preference that cannot be sanctioned under 
the bankrupt law, and is null and void; and 
that as a penalty for Ham's being a pai-ty 
to it, he cannot be allowed to prove his 
debt in banloruptcy. It matters not, there- 
fore, whether the theory presented by the 
claimant's counsel be adopted, that It was 
a sale for five hundred dollars cash, or the 
theory presented by the party opposing the 
proof of the daim, that the transaction was 
an advance of five hundred dollars, to he 
applied to the payment of an outstanding 
note, upon which he was an endorser, upon 



the condition that Ham should become the 
nominal owner of the fiour, with the under- 
standing that the proceeds realized from It 
was to be applied in liquidation of the notes 
now offered to be proved. Adopting either 
alternative, the register is forced to the con- 
clusion that it was the Intention of Arnold 
to give a preference to Ham, and that Ham 
received the bill of sale with reasonable 
cause to believe Arnold was insolvent, and 
must take the consequences. The question 
is not now before me, whether the transac- 
tion subjects Ham to an action to be com- 
menced by the assignee of the bankrupt to 
recover the value of the property trans- 
ferred, as assets of the bankrupt, but If my 
conclusions of law and fact are right, such 
a result must follow and it will be the duty 
of the asignee to take action in the matter. 
It win also, in its results, preclude the bank- 
rupt from obtaining his discharge, though 
that question is not now under discussion. 
The results that must follow from this de- 
cision, if sustained by Judge HOFFMAN, 
who will probably be required to review It, 
may be regarded as a hardship upon both 
debtor and the creditor offering his claim 
for proof, as they were not probably antici- 
pated at the time of the transaction, upon 
which I have commented, as the bankrupt 
law is not generally understood by the mer- 
cantile community, as I have reason to be- 
lieve, by proceedings almost daily taken De- 
fore me; yet they are just and right. The 
bankrupt law is intended to afford a rule 
of action for the debtor and creditor that 
will secure a proportionate distribution of 
the assets of an Insolvent person among all 
of his creditors, and prevent one creditor 
profiting at the cost of another, and im- 
poses upon the debtors and creditors all 
alike, a penalty for the violation of its just 
principles. Asher B. Bates, Register. 

Upon announcing the foregoing decision, 
the creditor ofEering his debt for proof ex- 
cepted to the same, and prayed the register 
to certify the question discussed to the Hon. 
OGDBN HOFFMAN, district judge of the 
district court, together with the testimony 
and the opinion of the register, that the same 
may be reviewed by him. 

Pursuant to the provisions of the bank- 
rupt act, the undersigned, as register of the 
first congressional district, upon the prayer 
of the said I. H. Ham, hereby certifies to 
the said Hon. OGDEN HOFFMAN, the pa- 
pers hereto attached, for his decision there- 
upon, and as the question presented has not 
been adjudicated upon in this district, re- 
spectfully asks that counsel for the debtor 
and the contestant may be heai-d upon the 
question presented, at such time and place 
as may be fixed by the district judge. 
San Francisco, 23d day of July, 1873. 

Asher B. Bates, Register. 

HOFFMAN, District Judge. This was a 
question certified to the court by A. B. Bates, 
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Esq., register, pursuant to section four of 
tlae bankrupt act. I am disposed to entirely 
assent to the general views of tlie register as 
to the intent and construction of the various 
sections of the act referred to by him. I 
also de Mine [incline] ^ to take the same view 
of the facts of this case as presented by 
him in Ills opinion. But it has appeared to 
me that these questions do not properly arise 
In the present case. If a preference was giv- 
en by the bankrupt and received by the cred- 
itor, who had reasonable cause to believe 
that the debtor was insolvent, or acting In 
contemplation of insolvency, such preference 
was given only in respect of the note then 
due. The money paid for the flour was ap- 
plied to the payment of that note, and It 
was not alleged on the argument that the 
proofs showed any understanding or agree- 
ment that the flour was to be held as se- 
curity for the other notes not due, or that Its 
proceeds were in any to be applied to the 
payment of those notes, or In any way cred- 
ited to the debtor. The sale of flour was 
absolute on its face, and, so far as appears, 
transferred the whole property In It to the 
purchaser, with no obligation on his part 
to account for the proceeds or to pass them 
to the credit of the seller on account of the 
other notes given by the latter. If this be 
so, the preference was given only in respect 
of the note then due, and I think it dear 
that th^ provisions of the thirty-ninth sec- 
tion, which deprives the creditor who re- 
ceives a preference of the right to prove his 
debt, only refers to the debt sought to be 
preferred and not to other debts, and es- 
pecially those not then due, In respect of 
whicli no preference was attempted to be 
given. I therefore think that In this case 
the creditor should be allowed to prove the 
debts evidenced by the two notes not due 
at the time the flour was sold to him. 
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Case No. 652. 

ARNOLD V. BISHOP et al. 

[1 MftcA Pat. Cas. 27; Cranch, Pat. Dec. 103.] 

Circuit Court, DiBtrict of Colambia. Oct., 1841. 

Patents fou Inventions— Joixt Inventoks— 
Inteufekrnce— Pkocedube. 

[1. One who reduces to practice the theory of 
another, with the help of the latter, cannot be 
considered as the sole inventor of the machine 
or device; and, if such a one could be re- 
garded a& the originator of the invention, his 
right to a patent would be lost, when it ap- 
pears that such machine had been in public use 
for more than two years before the filing of the 
application.] 

[2. An objection that the officer before whom 
a deposition by a joint inventor in opposition 
to an application for a patent was taken failed 

HPriuted "decline" in 2 N. B. R. 1G7, octavo 
edition, but in the quarto it is given as "in- 
cline."] 



to certify thereon that it was sealed by him, 
as required by the rules in force in the patent 
office, is sufficient ground for the exclusion of 
the deposition from the consideration of the 
commissioner.] 

[Appeal from decision of the commission- 
er of patents rsjecting an application for 
letters patent Afiirmed.] 

Upon the final hearing of this interferenc& 
the commissioner, the Hon. H. L. Ellsworth, 
made the following order: "The commis- 
sioner, as at present advised, considers from 
the joint operations of Arnold, Bishop, and 
Allien that neither can consistently daim the 
whole, and that since they all advisedly 
aided and consulted together in the prog- 
ress of the matter, justice will be promoted 
by suspending a patent to either separately, 
and informing thorn that it is considered 
a joint Invention; and Inasmuch as the 
company claim that Arnold and Bishop 
unitedly and separately have bound them- 
selves to convey all improvements on the 
machine first patented and sold to the com- 
pany, the parties will be heard why the 
present patent should not issue on a peti- 
tion to the company, provided Aiken, whe 
was not a party to the covenifnt assents to- 
the same; and as the commissioner Is ver- 
bally Informed, Mr. Aiken consents." 

l^'rom this order or decision appeal was 
taken to the com*t by Arnold, who alleged 
that the conclusions of the commissioner were 
erroneous in fact and were based upon tes- 
timony which was not competent or admis- 
sible under the niles of the office. The rules 
of the office referred to in the decision were 
as follows: 

"Rules for Taking and Ti-ansmltting Evi- 
dence, &c., to the Commissioner of Patents. 
"1st. That all statements, declarations, evi- 
dence, &C., shall be In writing, setting forth 
minutely and particularly the point or points 
at Issue, and shall be verified by oath or 
utSrmation. 

"2d. That all statements, declarations, 
proofs, and evidence shaU be filed In th.e pat- 
ent office by the parties respectively before 
the day of hearing. 

"3d. That before the deposition of a witness- 
or witnesses be taken by either party notice 
shall be given to the opposite party of the 
time and place, when, and where such dei>- 
osition or depositions will be taken, so that 
the opposite party, either In person or by 
attorDcy, shall have full opportunity to cross- 
examine the witness or witnesses. And sudi 
notice shall, with proof of service of the 
same, be attiched to the deposition or dep- 
ositions whether the party cross-examine 
or not; and such notice shall be given in 
sufficient time for the appearance of the 
opposite party and for the transmission of 
the evidence to the patent office before the 
day of Iiearing. 

"4th. That no evidence, statement, or dec- 
laration touching the matter at issue will 
be considered upon the said day of hearing 
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which shall not have been taken and filed 
in compliance with these rules: Provided, 
that if either party shall be nnable, from 
good and sufficient reasons, to procure the 
testimony of a witness or witnesses within 
the above-stipulated time, then it shall be 
the duty of said party to give notice of the 
same to the commissioner of patents, accom- 
panied with statements of the cause of such 
inability, which last mentioned notice to the 

commissioner shall be received by him 

•days previous to the day of hearing afore- 
said, viz., the day of next. 

"5th. That all evidence, &a, shall be sealed 
up and transmitted to the comnrissioner of 
patents by the persons before whom it shall 
be talsen, and so certify thereon." 

Thos. P. Jones, for appellant 

Mr. Morflt, for appellee, 

Mr. Fitzgerald, for commissioner, 

GBAJSrCH, Chief Judge. On the 19th of 
September, 1840, John Arnold made applica- 
tion for a patent for his invention of a *'new 
and useful manner for forming the web of 
felt-cloth and web for other purposes," and 
In October following complied with the other 
requisites of the act of the 4th of July, 1836. 
A caveat, however, had been entered by 
Kjeorge G. Bishop and John Aiken, who 
claimed to be joint Inventors with the said 
John Arnold of the same machine; and on 
the 20th of March, 1841, the said Bishop and 
Aiken made application by petition for a 
patent for the same invention in the name 
of the said Bishop, Aiken, and John Arnold, 
averring it to be the joint invention of the 
three. The commissioner, on the 30th of 
March, 1841, decided them to be interfering 
claims, and notice was given to the parties 
by the commissioner that he would hear them 
on the second Monday in May, 1841, and they 
respectively took the depositions of several 
witnesses. On the 16th of June, 1841, the 
commissioner decided that it was to be 
considered a joint invention, and that neither 
of the parties can claim the whole, and re- 
jected the application of all the applicants. 
From this decision Mr. Arnold has appealeil; 
and the reasons stated are, in effect, that the 
commissioner has considered and acted upon 
evidence not competent according to the 
general rules of law, and upon testimony not 
taken according to the regulations prescribed 
and promulgated by himself; and that, in- 
dependent of the evidence thus objected to, 
there is not sufficient evidence to establish 
the fact of joint invention. And Mr. Ar- 
nold's attorney asks leave to be further 
heard if his objections to the evidence should 
be overruled. 
The evidence objected to consists of— 

1. John Aiken's ex-parte affidavit in sup- 
port of the same joint claim. 

2. Letters from Mr. Rowley to the com- 
missioner of patents, dated, respectively, 
March 15th, May 2d, and Jime 9th, 1841. 
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3. George G. Bishop's letters to the com- 
missioner of 7th of May and 12th of June, 
1841. 

4. Mr. Rowley's deposition. 

One of the objections to the deposition of 
Mr. Rowley is that the commissioner of deeds 
before whom the deposition was taken has 
not certified upon the deposition, according 
to the third rule, that it was sealed up by 
him. By the act of March 3d, 1839, section 
12, it is enacted "that the commissioner of 
patents shall have power to make all such 
regulations in respect to the taking of evi- 
dence to be used in contested cases before 
him as may be just and reasonable." Under 
this authority, the commissioner made out 
and promulgated the following rules: (See 
statement of the case.) The first of these 
rules is evidently intended to apply to the 
initiatory proceedings in applications for 
patents and to uncontested cases where the 
commissioner may consider all the circum- 
stances which may come to his knowledge. 
The other rules, viz., the second, third, 
fourth, and fifth, are .ipplicable to contested 
cases where parties are to be heard; and in 
such cases, inasmuch as each party is bound 
by the rules, each party is also entitled to 
the benefit of them. The fourth rule says 
"that no evidence, statement, or declaration 
touching matters at issue will be considered 
upon the same day of hearing which shall 
not have been taken and filed in compliance 
with these rules." This is a restraint im- 
posed upon the commissioner himself as 
much as if the very words of the rule had 
been contained in the statute; for the niles, 
made in conformity with the law, while they 
remain unabrogated, are as binding as the 
law itself. The rule is an assurance, an en- 
gagement, by the commissioner that he will 
not at the hearing consider any evidence not 
taken and filed in compliance with these 
rules, one of which was that the person tak- 
ing the deposition should certify tliereon that 
It was sealed up by him. This is not an Im- 
material form. It is a security that the 
deposition has not been altered after it left 
the hands of the magistrate before whom the 
deposition was taken. In the rules which 
the commissioner has promulgated he has not 
reserved any right to dispense with them in 
particular cases at his pleasure. After a 
deposition was taken while the rules were in 
force his dispensation cannot affect that 
deposition, A revocation of the rules can af- 
fect only subsequent proceedings. After a 
contest has arisen, the parties have a right 
to insist, not only that the evidence should 
be taken agreeably to the rules prescribed 
by the commissioner, but that It should be 
evidence competent in law. It is one of the 
rules in law that no man can be a witness in 
his own cause, unless made competent by 
statute, or by being called upon by the op- 
posing party to answer upon oath, as in cases 
in equity and admiralty jurisdiction, &c. 
If the witness is interested, he is excluded. 
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however small the amount of interest may 
be. 

Objection was made to the talcing of the 
deposition of Mr. Kowley at the time of tak- 
iag it because of his interest, and because 
the notice was too short, because the mag- 
istrate was not named before whom the 
deposition was taken, and because the time 
was so late that Mr. Arnold would not have 
time to take countervailing testimony. The 
interest of Mr. Bowley in the patent right is 
the same, whether the patent should be 
granted to Mr. Arnold alone or jointly to 
the three applicants; for his only interest Is 
as a member of the company, to whom all 
the applicants have bound themselves to con- 
vey .the patent right when obtained. K the 
covenants do not cover the claim for a pat- 
ent, then Mr. Eowley is not interested at alL 
If they do cover it, then it is immaterial to 
him which of the claimants obtain the pat- 
ent 

The objection to the shortness of the no- 
tice is answered by the fact that Mr. Arnold 
did appear at the time and place, and cross- 
examined the witness. The lateness of the 
time Is no cause for rejecting the deposition, 
but it might, perhaps, have been good ground 
for an application to the commissionft* of 
patents to allow further time for taking other 
testimony which he might deem Important 
In the cause. 

But the objection that the magisti-ate be- 
fore whom the deposition was taken did not 
certify thereon that it was sealed up by him 
is sufficient ground for excluding that depo- 
sition from the consideration of the com- 
missioner of patents. 

This evidence, then, being excluded, there 
remains only, on the part of Messrs. Bishop 
and Aiken, the deposition of Mr. Lowus- 
berry. This deposition Is admitted to have 
been taken and transmitted according to the 
rules; but it is said that it shows Mr. liowns- 
berry to be so interested as to be an incom- 
petent witness. In that respect, however, 
he stands on the same ground with Mr. Row- 
ley, and the same answer is applicable to 
him. 

It appears by his deposition that the idea 
of crossing the wool diagonally was sug- 
gested by Mr. Bishop and Mr. McLean, or 
one of them, before Arnold was applied to 
or had any connection with the company 
in which Lownsberry, Bishop, and McLean 
were concerned; that upon liie recommen- 
dation of Mr. MoultoUi Bishop, as agent of 
the company, applied to Arnold to make the 
necessary machinery, who undertook the 
work, and was to have one-fifth of the prof- 
its; that he made a machine for crossing 
wool at right angles, and obtained a pat- 
ent for it in 1829 or 1830, which was after- 
wards improved by him and Bishop, who 
obtained a patent for the improvement In 
their name; that Bishop frequently, from 
1828 to 1837, urged the building of a ma- 
chine to cross the wool diagonally, to which 



Mr. Lownsberry was opposed; the machine, 
however, was built in 1837, by Arnold and 
Aiken for the company, who paid th.em for 
building it; it has always been in posses- 
sion of the company, and owned by them; 
that the machine is the same spoken of by 
Alonzo 0. Arnold in his deposition, and the 
model of which was sent to the patent of- 
fice by Bishop In March, 1884; that one ob- 
jection to adopting the diagonal machine 
was, that It would interfere with a patent 
machine then in operation at Catsklll, but 
the right-angled machine did not interfere, 
and made a better article; that the dalm 
of Bishop and Aiken Is made for the ben- 
efit of the company, and whether the patent 
be taken out In the joint name of Bishop, 
Aiken, and Arnold, or of Arnold alone, the 
benefit of it is to be assigned and transferred 
to the company imder certain covenants en- 
tered into by all of them to the company; 
and copies of these covenants are filed with 
the papers In this cause. He does not 
know who invented the machine built by 
Arnold in 1837, but it is the same mode 
which had been agitated by Bishop, and 
occasionally by Arnold, dm*ing their connec- 
tion in business; that Aiken suggested al- 
terations while the machine in 1837 was put- 
ting up, and after it was up, to make it go 
better; that he did the greater part of the 
work; cannot explain the alterations nor 
the difficulties to be overcome, but it did 
not operate at all. It seems to me that 
there is enough In this deposition to show 
that Mr, Arnold was not the sole inventor 
of the principle of crossing the wool diago- 
nally, or the machine for reducing that prin- 
ciple to practice; and If not the sole In- 
ventor, he is not entitled to a patent. 

There is no claim before me upon this ap- 
peal but that of Mr. Arnold. Bishop and 
Aiken have not appealed from the decision 
of the commissioner rejecting their joint 
claim. It appears by Lownsberry's deposi- 
tion that the principle or mode of crossing 
the wool diagonally was suggested and con- 
templated by Bishop and McLean before 
Arnold was employed by them to reduce 
their ideas to practice. The machine did 
not constitute the whole Invention. The 
next material part of the invention was the 
principle, i. e., the diagonal motion, which 
was to distinguish this machine from all 
other felting machines; and It Is the vibra- 
tory and rotary motions which produce the 
diagonal crossing of the wool which Mr. 
Arnold claims as his invention, and for 
whjch he asks a patent. The man who re- 
duces to practice the theory of another who 
assists in the reduction of it to practice can- 
not be considered as the sole inventor of 
the machine. Arnold would not have made 
the machine unless Informed by Bishop of 
the discovery he had made of the effect of 
th.e diagonal crossing of the wool. The in- 
vention consisted both of the discovery of 
the principle and the reduction of it to prac- 
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tlce. Neither Bishop nor Arnold, therefore, ] 
could be considered as sole inventor. It ap- 
pears also hy the deposition of Henry Lamb, 
taken by Mr. Arnold, that the machine when 
first put up "would not go;" that Aiken 
went up to remedy the defect, and that the 
witness afterwards saw it in operation in 
the fall of 1837 or spring of 1838; 'and that 
he never heard Arnold claim the patent 
right until within a year. 

I see nothing in the deposition of Alonzo 
C. Arnold inconsistent with the facts stated 
by Mr. Lownsberry in his deposition; but 
if there were, Alonzo C. Arnold seems by 
his own showing to be interested by the 
promise of his father to give him a share 
in the patent if it should be obtained; for, 
although afterwards, in answer to the lead- 
ing question, he said the agreement was 
abandoned, yet it is in evidence in the pre- 
ceding part of his deposition that he thought 
it depended upon his generosity whether he 
should have an Interest in the patent when 
obtained. If this interest, however, was not 
sufficiently certain to exclude his testimony, 
it cannot fail to have some effect upon his 
credibility. But he states that the machine 
was put in operation in 1837, and his father 
never spoke with him about getting the pat- 
ent now applied for until the summer of 
1840, aDd after his father had ceased to 
be a membq: of the Union Manufactory, 
which claims the benefit of the patent un- 
der the agreement before mentioned if it 
should be obtained by either or all of the 
claimants. It may be Inferred from this 
that, so long as he remained a member of 
the company, he did not claim a sole right, 
or any right, to the invention. Another 
strong argument that he did not claim to 
be the inventor during those three years re- 
sults from his suffering the machine to be 
set up and used during that period without 
taking any steps to procure a patent, when, 
by the terms of the acts of 1836 and 183SJ, 
the use of the machine, with his consent, 
for two years prior to his application is a 
bar to his claim. The fact, indeed, seems 
to be a bar to all other claims, and to put 
an end to this controversy; for if a patent 
should now be granted to any of them, and 
an action should be brought by the patentee 
for a violation of the patent right, it seems 
that the defendant might defend himself un- 
der the fifteenth section of the act of 1836 
and the seventh section of the act of 1839, 
by showing that the machine had been in 
public use, with the consent of the patentee, 
for more than two years prior to the appli- 
cation for the patent. 

It is suggested in the reasons of appeal 
that if the decision of the commissioner Is 
sustained, there does not seem to be any 
possible mode of determining this question, 
and that it is only by granting the patent 
to Arnold that the rights of the individuals 
interested and of the public can be deter- 
mined according to the intention of the acts 
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of congress for the promotion of the useful 
arts. But upon comparing the sixteenth sec- 
tion of the act of 1836 with the eleventh 
section of the act of 1839 it will appear that 
"in all cases where patents are refused for 
any reason whatever, either by the commis- 
sioner of patents or by the chief justice of 
the District of Columbia, upon appeals from 
the decision of said commisioner, the 'ap- 
plicant may have remedy by bill in equity; 
and the court having cognizance thereof, on 
notice to adverse parties, and other due 
proceedings had,' may adjudge that such ap- 
plicant is entitled, according to the princi- 
ples and provisions of the act of 1836, to 
have and receive a patent for his invention, 
as specified in his claim; and such adjudi- 
cation, if it be in favor of the right of such 
applicant, shall authorize the commissioner 
to issue such patent on his filing a copy of 
the adjudication and otherwise complying 
with the requisitions of that act" The res- 
ervation of a right to a further hearing on 
the part of Mr. Arnold's attorney was con- 
fined to the case of my admitting the evi- 
dence which he objected to; and as I have 
rejected that evidence, any further hearing 
is unnecessary. 

ufon the whole, then, after rejecting the 
evidence, I am of opinion that Mr. Arnold 
has not supported his claim as sole inventor, 
and that if he had he has lost his right to 
a patent, for suffering the machine to be In 
use for more than two years before his ap- 
plication for a patent; and that, therefore, 
and upon both grounds, the decision of the 
commissioner of patents rejecting his claim 
ought to be, and it is hereby, affirmed. 

Case No. 553. 

ARNOLD T. BISHOP et al. 

11 MacA. Pat. Gas, 36; Craiich, Pat. Dec. 109.] 

Circuit Court, District of Columbia. Nov., 1841. 

Patents for Ikventioxs am> Sole Inventor— 
Appeau fbom Commissioners. 

[1. Under Act 1836, § 6, an application for 
letters patent for an invention will be refused 
when it appears that the applicant is not the 
sole inventor, but one of three joint inventors.] 

[2. By Act 1839, § 11, on an appeal from a 
commissioner's decision rejecting an application 
for a patent, the review must be confined to the 
points involved in the reasons of appeal, and, 
in the absence of error in such points, the de- 
cision must he affirmed, although the judge 
should be of opinion, upon the evidence and 
merits of the whole case, that the patents ought 
to have been granted; and, if the judge should 
reverse the decision of the commissioner upon 
those points, the patent must issue, although 
the judge should be of opinion, from the whole 
case, that the patent should not issue.] 

[On appeal from the commissioner of pat- 
ents.] 

Statement of the case: Subsequent to the 
precediiig decision of the honorable judge, 
[Arnold v. Bishop. Case No. 552,] he trans- 
mitted a second opinion to the office in tht 
following words: 
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CRAXCU. Cbief Judge. After I had sent 
my opinion in tliis case to tlie commissioner 
of patents, on tlie 30th day of October last, 
I was satisfied that I had misapprehended 
the attorney of Mr. Arnold in supposing that 
In case I should sustain his objections to the 
testimony and evidence on the part of the 
appellees he would, not desire to be further 
heard. I therefore determined to hear his 
further argument on the 20th instant at my 
chiunbers, of -which I gave notice to the at- 
toriioys of the parties, and they attended, 
viz., Doctor Jones on the part of the appel- 
lant and Mr. Morfit on the part of the ap- 
pellees. Mr. Fitzgerald also attended on 
behalf of the patent office, to give any ex- 
planations, &c., which might be required. 
Doctor Jones then presented his further ar- 
gument in writing, in which he contended 
that the claim of Mr. Arnold for a patent 
is not included In the covenant to the Union 
Manufacturing Company, of which Mr. 
Lownsberry Is a member; and, therefore, 
that the interest of Mr. Lownsberry "cannot 
be the same whether the patent should be 
granted to Arnold or to the thi*ee appli- 
cants." I cannot, however, perceive how 
that consequence should follow. It Is only 
by Introducing the assignments and cov- 
enants by Mr. Arnold to the Union Manu- 
facturing Company, and by showing that 
those covenants cover this claim, that Mr. 
Lownsberry is supposed to be interested. 
If those covenants do not cover this claim, 
then Mr. Lownsberry is not interested; and 
If they do, then, as all the applicants are 
bound by similar covenants, It is not mate- 
rial to him which prevails. The only ques- 
tion for me to decide Is that which is sug- 
gested by the reasons of appeal, viz., whether 
air. Arnold was the sole Inventor of the ma- 
chine. To that question it is wholly imma- 
terial whether it be an entirely new machine 
or an improvement upon an old one. Upon 
a careful review of the depositions of Alonzo 
O. Arnold, Mr. Waters, and Mr. Lamb, taken 
on the part of the appellant, and of that of 
Mr. Lownsberry on the part of the appellees, 
I am still of opinion that Mr. Arnold has not 
supported his claim as sole inventor. 

But It Is suggested that there is no law 
which authorizes the commissioner of patents 
to withhold the grant of a patent In the case 
In question; that Is, where the applicant Is 
not the sole inventor; that it is not one of 
the groimds, stated in the seventh section of 
the act of 183G, which would justify the 
commissioner in refusing the patent; and 
that the only one of these grounds which 
can be supposed to apply to this case is ita 
appearing to the commissioner that the same 
thing had been invented or discovered by 
some other person prior to the alleged inven- 
tion or discovery by the applicant By the 
sixth section of the same act the applicant 
must be the inventor. One of three joint 
inventors cannot with propriety be called the 
inventor; and If he applies for the patent, 
iFED.CAS. — 74 



the commissioner is bound to refuse it This 
seems to be admitted in the reasons of ap- 
peal, where It is said that Arnold, who has 
sworn that he was the first and original in- 
ventor, cannot, without admitting that he 
has been guilty of perjury, acknowledge that 
Bishop and Aiken were joint inventors wltb i 
him; and upon their own showing, a patent 
cannot be granted to Bishop and Aiken witii- 
out the concurrence of Arnold. Here, then, 
is the authority of the commissioner to with- 
hold a patent from an applicant who is not 
the sole inventor. 

In my former opinion in this case I stated 
as one of the grounds for affirming the de- 
cision of the commissioner of patents reject- 
ing the claim of Mr. Arnold, that he had lost 
his right if he had any, by suffering the 
machine to be in use for mor« than two 
years before his application for ft patent I 
should have said "public use," which are the 
words of the statute. But upon reflection, 
I doubt -whether I can decide upon any other 
matter than that which arises upon the rea- 
sons of appeal. The words of the act of 
1839, § 11, which confer the jurisdiction upon 
the judge, after allowing the applicant a 
right to appeal by giving notice thereof to 
the commissioner, filing his reasons of appeal^ 
and paying into the office twenty-five dol- 
lars to the credit of the patent fund, are: 
"And it shall be the duty of the said chief 
Justice, on petition, to hear and determine- 
all such appeals, and to revise such decisions 
in a summary way on the evidence produced 
before the commissioner at such early and 
convenient time as he may appoint first 
notifying the commissioner of the time and' 
place of hearing; whose duty it shall be to 
give notice thereof to all parties who appear 
to be interested therein in such manner as 
said judge shall prescribe. The commissioner 
shall also lay before the judge all the original 
papers and evidence In the case, together 
with the grounds of his decl^on, fully set 
forth in writing, touching all the points in* 
volved in the reasons of appeal to which the 
revision shall be confined," i. a, the revision 
by the judge shall be confined to the points- 
involved In the reasons of appeal; he is to- 
hear and determine such appeals; but he is; 
to revise the decision of the commissioner 
only in respect to the points involved in the- 
reasons of appeal. If the commissioner di<I 
not err in those points, his decision upon 
those points must be affirmed, although the 
judge should be of opinion upon the evidence 
and the merits of the whole case that the- 
patent ought to have been granted. So, Iff 
the judge should reverse the decision of the 
commissioner upon those points, it would 
seem that the patent must issue, although 
the Judge should be of opinion that upon the 
whole case, as It appears in evidence before 
him, the patent ought not to issue. I say 
that this would seem to be the effect of such 
a decision, because the effect of such a de- 
cision upon the further proceedings of tlie 
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commissioner would depend upon the ques- 
tion whether the reasons of appeal thus af- 
firmed by the judge involved the merits of 
the case. If tl^ey did not, the commissioner 
might well say it is true that I erred in those 
points, but my objections to the issuing of 
J the patent still exist untouched by the de- 
cision of the judge. 

The words of the act are, that the judge's 
decision "shall govern the furtiier proceed- 
ings of the commissioner in such case." This 
must apply only to so much of the case as 
is involved in the reasons of appeal; and the 
appeal itself can be considered only as an 
appeal to so much of the decision of the com- 
missioner as Is affected by such reasons. If, 
therefore, after the judge shaU have decided 
in favor of the applicant upon the points in- 
volved in his reasons of appeal, other suffi- 
cient reasons remain for refusing the claim 
for a patent, untouched by the decision of 
the judge, it would seem that the commis- 
sioner might properly still reject It. Whether 
such new rejection would be subject to ap- 
peal, is a question which may be left, as well 
as the effect of the judgment of the Judge In 
regard to the subsequent proceedings of the 
commissioner, to future decisions, as cases 
may arise, requiring a deci^on upon these 
points. For these reasons I doubt very much 
whether it was competent for me to decide 
in this case that Mr. Arnold had lost his right 
to a patent by suffering the machine to be 
in public use for more than two years before 
his application for a patent So much, there- 
fore, of my former opinion In this case may 
be considered as extra-judicial and as with- 
drawn. This renders it unnecessary to an- 
swer the very ingenious argument of Mr. 
Arnold's attorney upon that point, which ar- 
gument, however, has not in any degi*ee 
diminished my confidence in the correctness 
of the opinion which I have thus withdrawn. 
This withdrawal does not in any manner 
affect the judgment which I certified on the 
29th of October, 1841, inasmuch as I am still 
of opinion that Mr. Arnold has not supported 
his claim as sole inventor of the machine for 
which he claims a patent. 

The judgment, therefore, rendered by me 
and certified on the 29th of October last must 
stand as my final decision in this case. 
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ABNOIiD et al. v. BUFFUM. 



[2 Mason, 208.] » 

Circuit Court, D. Rhode Island. Nov. Term, 

1820. 

Estates — Vested and Contingent Remainders. 

A devise to the testator's wife, until his son 
P. should attain the age of 21 years, and after 
P. should attain that age, that he should enter 
into possession, &c. &c. to him, his heirs and 
assigns, forever. But if the said P. should die 
before he attained the age of 21, or without 

* [Reported by William P. Mason, Esq.] 
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lawful issue, then the premises to descend to 
the testator's heir male in fee simple. P. at- 
tained 21 years of age, but died without ever 
having had lawful issue. Held that P. took an 
immediate vested estate in fee simple, liable to 
he defeated by his death before 21, but having 
attained that age, it became an indefeasible 
estate. 



[At law. Action of ejectment by Ahaz Ar- 
nold and another against Thomas Buffum.] 
The cause turned altogether upon the con- 
sideration of a clause in the will of Thomas 
Arnold, and was argued on the following 
statement of facts, agreed upon by the par- 
ties: "At the time of the making of Thomas 
Arnold's will, and also at the time of the 
testator's death, Peleg Arnold was under the 
age of twenty-one years, being the testator's 
youngest son. John Arnold was the second 
son of the testator, and was then over twen- 
ty-one years of age; jind Thomas Arnold was 
the testator's eldest son. These three sons 
were by different wives. Peleg Arnold lived 
to be upwards of sixty years of age, and died 
in February, 3820. witliout ever having had 
lawful issue. The estate now in question, 
is that which was devised to Peleg. The 
plaintiffs claim under Thomas, and the de- 
fendant under Peleg. The said Thomas 
Arnold, the testator, made in his said will, 
the following bequests to his wife, and the 
said Peleg. *I give and bequeath unto my 
beloved wife. Patience Arnold, the use and 
income of my homestead farm, whereon I 
now dwell, situate in said Smithfield, for the 
support and education of my young children, 
and in lieu of her right of dower, until ray son. 
Peleg Arnold, attain the age of twenty ono 
years.' After dt-soribing the land, he goes 
on to say, 'And after my said son Peleg. 
attain the age of twenty one years, ray will 
Is, that my said wife have the profits of the 
one hall of the aforesaid land and real es- 
tate, with the appurteminces, during her nat- 
ural life, provided she remain my widow, 
for the use and benefit of educating my 
children, and in lieu of her dower as afore- 
said. And after my said son Peleg, attains 
the age of twenty-one, my wiU is, that he 
enter into possession of one moiety thereof. 
And at the death or marriage, if that should 
happen, of my said wife, my said son Peleg 
enter into the possession of the other half 
of the aforesaid lands and premises, with 
all the appurtenances thereunto belonging. 
And I do hereby devise and dispose of the 
whole of the reversion of all the aforesaid 
lands and real estate, unto my said son 
Peleg Arnold, together with one other tract 
of land, &c., (describing it) to be and re- 
main to him, my said son, his heirs and 
assigns, forever. But if my said son Peleg, 
should die before he attain the age of twen- 
ty-one, or without lawful issue, then the 
aforesaid devised premises, with all the ap- 
purtenances, to descend to my male heir 
in fee simple.' 

The testator left several daughters as well 
as the said three sons, for all of whom he 
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provided in said will, and made his eldest 
son Tliomas, (who was by the then laws of 
Hhode-Island, his heir at law) his residuary 
■devisee of all his real estate undisposed of 
by his will." 

Tristram Burgess, for plaintiffs. 

The devise in question. Is to Peleg Arnold. 
It is of the homestead farm, and also of 
sixty acres at "Woonsocket Hole, on the 
south-east end of Blade Plain. The home- 
stead is devised to Patience, the mother of 
Peleg, one moiety in freehold, the other for 
years to wit, during his minority. In none 
of the farm could Poleg have any Inter- 
<'st, until the age of twenty-one, his In- 
terest In the one moiety being a con- 
tingent remainder supported by a freehold, 
and in the other, arising from an executory 
devise, to talce effect on the determination 
-of his minority. By the very form of the 
devise, theroforo, it Is evident that Peleg 
could in no event take any thing under It, In 
the homestead farm, according to the inten- 
tion of the testator, imless he should live to 
the age of twenty-one years. When there- 
fore, he uses the words, "But if my son Peleg ! 
should die before he attain the age of twen- 
ty-one," he does not use them to create a 
contingency in the estate of Peleg, for that 
contingency had already been created by 
giving the estate to Peleg's mother, until he 
should attain the age of twenty-one, and not 
giving it to him until he should have at- 
tained to that age. For giving Peleg the 
homestead farm, when he should arrive to 
the age of twenty-one, is giving it to him 
If he attain to that age, and is as much a 
contingent devise, as if the testator had said, 
I give my said son said estate, provided he 
attain to the age of twenty-one years. The 
words of the testator, therefore, "but If my 
son Peleg" &c. have no effect on Peleg's es- 
tate by the devise, and could not have been 
used for the purpose of having any, since if 
those words had been left out of the will, 
and Peleg had died before twenty-one, he 
could not have had the estate, for it was 
not given him until he arrived to that age; 
and was all actually given to his mother 
until that event should happen. But for 
another reason, the words, "but if" &c could 
have no effect on Peleg's estate, for they 
create a contingency, which, if it happen, 
will divest an estate already vested, and so 
was the determination in the case of Bar- 
ker V. Suretees, 2 Strange, U75. So also in 
all the cases from Price v. Hunt, PolL 645, 
down to Fairfield v. Morgan, 5 Bos. & P. 
38. But by the devise to Peleg, he could 
not take the estate in question, until he at- 
tained the age of twenty-one, his arriving to 
that age, being a condition precedent to the 
vesting of the estate in him. The words, 
"but if," &C. therefore, could not create a 
contingency by the happening of which an 
estate should be divested, which could not 
possibly vest, until it ceased to be possible 



that this contingency should happen. For 
Peleg's estate could not vest until he ar- 
rived at the age of twenty-one, and the possi- 
bility of his dying before twenty-one, must 
be passed the moment he arrived to the vest- 
ing of his estate. 

Now If the words, "but If," &a have no ef- 
fect on the estate of Peleg, then they cannot 
be considered as used with reference to it; 
and In considering the exact nature of* It, 
these words may be expunged, and the will 
read thus. "If my son Peleg die without law- 
ful issue, then,"&c. The whole devise will 
then read thus, "And I do hereby give, de- 
vise, and dispose of the whole of the re- 
version (meaning one moiety of the estate 
aforesaid, when he should attain the age 
of twenty-one, and the other moiety at the 
death or marriage of his mother) of aU the 
aforesaid lands and real estate, unto my son 
Peleg Arnold, together with one tract of land 
containing sixty acres. &c to be, and re- 
main imto my said son, his heirs and as- 
signs, forever. But if my said son Peleg, 
should die without lawful issue, then the 
aforesaid devised premises, with all the ap- 
purtenances, to descend to my male heir 
in fee simple." According to this reading. 
Patience takes in the homestead farm, a 
freehold In a moiety thereof, and an estate 
for years in the other moiety, both condition- 
al lit she remain the widow' of the testator); 
she takes nothing in the sixty acre lot. Pe- 
leg takes after the Interest of Patience hi 
the home farm, and after twenty-one In thaCt 
and the sixty acre lot, an estate subject to 
the condition of his arriving at the age of 
twenty-one. Thomas takes all the remain- 
der, whatever It may be, in fee simple, not 
indeed by this clause In the will only, but 
by the residuary devise in the 5th clause of 
the will. Ooncemlng the estate of Thomas, 
we need not inquire, for it is agreed that the 
defendant cannot hold, and that the pEUn- 
tiffs must recover, unless Peleg took a fee 
simple in the premises. I think it has been 
demonstrated, that the condition annexed to 
the estate of Peleg, Is contained In the very 
form of the devise, and is a condition prece- 
dent; and that the words, "but if," &c. 
have no effect at all on his estate. They 
were used by the testator solely with refer- 
ence to the estate of Thomas In the premises, 
and for the purpose of determining on what 
event (to wit, the dying of Peleg before the 
age of twenty-one) the estate of Thomas 
should commence, or become unconditional, 
for it could not come into his possession 
until the estate of Patience determined. The 
estate of Peleg then being given to him and 
his heirs, when he should arrive at the age 
of twenty-one, must be a conditional fee, 
and whether a fee simple or a fee tail, must 
depend on the meaning of the word "neirs" 
in the devise. 

If Peleg took a fee simple, there is an end 
of the plaintiff's case, if he took a fee taU, 
there is an end of the defendant's. What 
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Idnd of estate then did he take? Had the 
testator stopt at the words "twenty-one 
years," and not added, "or without lawful 
issue," Peleg would doubtless have taken a 
fee simple. In using the words "or without 
lawful issue," the testator must have either 
meant, first, to convey another condition to 
the estate of Peleg; secondly, to limit the 
word "heirs," to heirs of his body; or thirdly, 
to create a contingency, on the happening of 
which (to wit, the dying of Peleg without 
Issue) Thomas should take the estate. But 
if the testator had either of these intentions 
in using the words, "or without lawful is- 
sue," then is the case surely with the plain- 
tiffs. For if he meant tliat the continuance 
of the estate of Peleg sliould depend on his 
having issue, in the same manner that the 
commencement of it should depend, on his 
attaining the age of twenty-one yenrs, then 
forasmuch as he died without issue, the con- 
tingency or condition on which his estate 
was to determine, has happened, and so the 
defendant can take nothing by the deed of 
Peleg, and the estate passed to Thomas, by 
force of the devise. From him the plain- 
tiffs derive their title. But if the testator 
meant by the words, "or without' lawful 
issue," to limit the word heirs, to heirs of 
his body, then Peleg took a fee tail, but he 
did not convey as tenant in tail to the de- 
fendant, and so the defendant takes noth- 
ing by his deed. But because the estate tail 
created by the devise, determined by the 
death of Peleg without issue, the remainder 
being the fee simple, vested in Thomas, or 
his heirs, by force of the residuary clause of 
the will, and it passed to the plaintiffs from 
Thomas, But If the testator meant by the 
words, "or without lawful issue," to annex 
a contingency to the estate of Thomas, on 
the happening of which the fee simple should 
vest in him, then that contingency, viz. "the 
dying of Peleg without lawful issue," having 
happened, the estate has vested in Thomas, 
and through him in the plaintiffs: But it 
seems dear, that the testator had in view 
all these three meanings, when he used the 
words, "or without lawful issue." 1st. He 
meant the estate should not determine by 
the death of Peleg before he arrived at the 
age of twenty one, if he died leaving issue. 
2d. He meant to limit the word heirs, to 
heirs of Peleg's body, and formed this con- 
dition in favour of Peleg's children, and not 
of his other brothers and sisters, or his heirs 
generally. 3d. He meant the estate of Thomas 
should not commence, unless Peleg died 
without issue, or upon the determination of 
Peleg's estate tail, upon failure of his issue. 
According to this construction, the devise Is 
to Peleg, if he attain the age of twenty-one, 
and to his issue if he have any issue, at his 
demise, whether before or after he attain 
twenty-one. It cannot be supposed, that the 
testator, who would not give the estate to 
Peleg, unless he attained the age of twenty- 
one, would give it to his collateral heirs, 
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whether he attained tliat age or not. But it 
Is very reasonable to suppose, that he would 
give it to the children of Peleg, although he 
might die in his minority. The words, "or 
without lawful issue," are words of limita- 
tion, and confine the meaning of the word 
heirs, to heirs of the body of Peleg. This 
gives Peleg an estate tail, and so the case 
is with the plaintiffs. This construction is 
the only one consistent with all the author- 
ities. 

The first case in point, is Soulle v. Gerrard. 
Cro. Eliz. 525. In that case, Richard Baker 
being seized devised to his son Richard, and 
to his heirs forever; and if Richard died 
within the age of twenty-one years, or with- 
out issue, then the land should be equally 
divided amongst his three other sons. Rich- 
ard, the devisee, had issue, Mary, and died 
witliin age. In this case it was adjudged, 
not that or was and, but that the words, 
"if he die within the age of twenty-one 
years," were void, and that the words, "or 
without issue," limited the meaning of the 
word "heirs," confining it to heirs of the 
body, and gave Richard an estate tall. Judge 
Anderson adjudged the words, "if he die 
within the age of twenty-one years," to be 
void in this case, and I think I have dem- 
onstrated that in the case in question, the 
words, "but if my son Peleg die before he 
attain the age of twenty-one," have no ref- 
erence to the estate of Peleg. It is therefore 
clear, that tlie plaintiff's case comes com- 
pletely within the principles of Soulle v. 
Gerrai-d, and that Peleg took an estate tail, 
with remainder over to Thomas in fee. on 
failure of issue of Peleg. The case of Button 
v. Engram, Cro. Jac. 427. is a similar case, 
and decided in the same way. Chadock v. 
Cowley, Id. G93, is almost in the snin** 
words, and governed by the same prlnciplrs. 
D )e V. Rivers, 7 Term R. 276, is on the de- 
vise of W. Fifield, to his daughter Mary, on 
her attaining the age of twenty-one, and to- 
her heirs forever; and in case said Mary 
"shotdd die withft^ut issue," then, &c. Mary 
married and had issue, and the question was, 
what estate she took by the will of her fa- 
ther. It was adjudged, that she took apfee 
tail. In what does this case differ from the 
case in question ? Peleg's estate was given to 
him when he should attain the age of twen- 
ty-one. They are both given to them and 
their heirs forever, and they are hoth to go 
over to tlie right heirs of the devisor, if the 
devisees die without lawful issue. If Mary 
took an estate tail, why does not Peleg take 
an estate tail? Indeed it is a principle of 
law, from which there has been no adjudged 
departure, that "although a devise to a man 
and his heirs, gives him an estate In fee 
simple; yet, if the word heirs, is qualified 
by any subsequent words, shewing the in- 
tention of the testator to restrain them to 
the heirs of the body of the devisee, tUt^ 
devise will in that case create only an es- 
tate talL" 
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In Fearne on Ex Devises, (page 180,) the 
rule is said to be the same, where the re- 
niiiinder is limited to the heirs of the testator 
himself, if such heirs must also be heirs to 
the first devisee. This is also true in the case 
in question. Thomas was heir to Peleg, 
and to the testator likewise. A number of 
decided cases Illustrate and confirm this prin- 
ciple; and no case can be found, where an 
estate is devised to one and his heirs for- 
ever, with proviso, that If he die without 
Issue or heirs, then a devise over to the heirs 
of devisor or devisee, in which, where that 
question has been made, It has not been de- 
cided that the first devisee took an estate tall. 
The case of Walsh v. Peterson, 3 Atk. 193, 
though it seems to be such a case, does not 
raise the question, whether the estate then de- 
vised was a fee simple or fee till. The discus- 
sions on the technical meaning of the wordbr, 
In wills and deeds, are all in plaintiffs' favour. 
Tliese discussions are, that or should be read 
and In certain cases. These are when the 
manifest Intention of the party using the 
word, requires such reading. This intention 
is presumed in favour of the issue of the 
devisee. In the cases where the issue of 
the devisee would be disinherited by a con- 
trary reading or, has been read and, but in 
no other cases. The reason constantly given 
for reading or, as if it were and, is, that 
otlierwise the issue of the devisee might be 
disinlierlted. But If all such cases were 
decided to be tenancies in tall, as the lead- 
ing case of Soulle v, Gerrard, [Lowell v. 
Garrett,] Moore, 422, has been, the issue 
could not be disinherited. Lord Hardwicke 
In Woodward v. Glasbrook, 2 Vern. 388, reads 
or as or, doubtless because the case was In 
form, and not by Implication, a fee tail. The 
case of Glaswarke v. Claggett, [Goshawke 
V. Chiggel,] Cro. Car. 154, remlns the gram- 
matical meaning of or, because the Interest 
of the issue did not require a dififerent mean- 
ing. The case of Fairfield v. Morgan, 5 Bos. 
& P. 38, which Judge Kent declares, has 
"closed the controversy forftver," was a ques- 
tion about leasehold estates, concerning 
which there could be no question of Inherit- 
ance, either fee simple or fee tail. It ap- 
pears dearly the Intention of the testator to 
give the remainder to Thomas, after failure 
of the Issue of Peleg, and the determination 
of the estate tail carved out for the benefit 
of him and his children. This is most agree- 
able to the principles of law. It Is an essen- 
tial rule of law to exclude executory devisees 
when the estate can pass as a remainder. 
[Hawley v. Inhabitants of Northampton,] S 
Mass. 38. In the case of Soulle v. Gerrard, 
Lord Chief Justice Anderson decided that 
the devising a fee upon a fee, by way of 
o.xccutory devise, was a vain will, and the 
words, "if said Richard die before twenty- 
one years of age," utterly void, so tlint the 
limitation over was a remainder In fee simple 
after the determination of Richard's estate 
in fee tail. The intention of the testator 



must govern In the construction of wills, and 
nothing can be more clear, than that Thomas, 
the testator, did not intend to give a fee 
simple to any of his children or devisees, 
except to Thomas his eldest son and heir at 
law. It is true In the devise to John, he 
uses words peculiar to the creation of a 
fee tail, so does he In his devise to Asa. 
Prom this It may be Inferred, that he knew 
what words created a fee tail. He knew also 
what words would create a fee simple; and 
had he intended such an estate for Peleg, 
why did he use words, which have so often 
been adjudged to limit the word heirs, and 
create a fee tail? Lord Hardwicke says, 
there is no magic In words, and If he con- 
veys liis meaning, the testator has a right 
to use such words as he may choose. He 
may use the same words for different pur- 
poses, and different words for the same pur- 
pose. It«may not be strictly logical to do 
so; but by the laws of the land, a man does 
not lose the right to dispose of his estate 
according to his choice, because he is a bad 
logician. The case of Brownsword v. Ed- 
wards, 2 Ves. Sr. 243, is strong on this point, 
and did I not consider the case conclusively 
with the plaintiffs imder the other views 
of It, I would go Into a 'consideration of 
that case. 

Searle, for the tenant, argued the ease 
shortly, on the ground that the case was 
completely settled by authority; and cited the 
following cases. 

Price V. Hunt, Poll. 645; Pells v. Brown, 
Cro. Jac. 590; Barker v. Suretees, 2 Strange, 
1175; Pramlingham v. Brand, 3 Atk. 390, 1 
WIls. 140; 1 Rolle, Abr. 833; Fairfield v. Mor- 
gan, 5 Bos. & P. 38; Denn v. Kemeys, 9 
East, 3GG; Right v. Day, 10 East, G7; East- 
man V, Baker. 1 Taunt. 174; 6 Cruise, Dig. 
440, 450; Doe v. Webber, 1 Barn. & Aid. 713; 
Porter v. Bradley, 3 Term R. 143; Roe v. 
Jefferey, 7 Term R. 589; Holmes v. Holmes, 
5 Bin. 252; Jackson v. Blanshan, 6 Johns. 
54; Ray v. Enslln, 2 Mass. 554; Lippett v. 
Hopkins, [Case No. 8,380.] 

STORY, Circuit Justice. The question for 
the consideration of the court Is, what estate 
Peleg took under the will. If he took a 
fee simple, which became absolute upon his 
attaining twenty-one years of age, then the 
tenant Is entitled to judgment. If he took 
a fee tail, or a fee simple determinable upon 
his dying without issue, notwithstanding his 
arrival at twenty-one years of age, (and In 
this latter view the question, whether the 
executory devise over be not too remote, 
becomes immatprial because It is a devise 
to the heir at law) then the demandant is 
entitled to recover. 

TIh* c<>i!usi»; lor I ho demandant contends, 
1st. That Peleg took a contingent remainder 
in the estate devised to him, depending as 
to one moiety, upon his arrival at age, and 
as to the other moiety, upon the death or 
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marriage of the testator's wife. 2d. Tliat 
Peleg took an estate tail only by the devise. 
If these grounds fail, tliere is an end of the 
controversy. 

As to the first point, it seems to me im- 
possible to read the terms of this will, and 
not come to the conclusion, that upon prin- 
ciples of law, the estate devised to Peleg, 
was a vested estate in remjiinder, to take 
effect in possession upon the regular de- 
termination of the preceding estate, as to 
one moiety upon his attaining 21 years of 
age, and as to the other moiety upon the 
death or marriage of the testator's wife. The 
case differs not at all in principle, from a 
devise to A. for 21 years, and afterwards to j 
B. or to A. during widowhood, and after- 
wards to B.; in which cases it is clear, that 
the estate to B. would be vested in Interest 
and not be contingent. To constitute a vest- 
ed estate, it is not necessary that It vest 
in possession; it is sufficient if it vest in 
interest, that is, that there be a present fixed 
right of future enjoyment, and there be no 
condition precedent to its vesting in pos- 
session, if the prior estate were Immediately 
determined by its natural limitation. On 
the other hand, a contingent remainder al- 
ways supposes, "that the remainder is limit- 
ed to depend on an event or condition which 
may never happen or be performed, or 
whicli may not happen or be performed, 
till after the determination of the preceding 
estate. Fearne, Con. Rem. (Butler's Ed.) 3. 
In the case at bar, there was no such \m- 
certainty as to the event on which the re- 
mainder depended; the arrival at age and 
the death or marriage of the testator's wife, 
created no condition without which the es- 
tate could not vest, but only denoted the 
time when the remainder was to vest in 
possession. Fearne, Rem. (Butler's Ed.) 242. 
The authorities, too, on this head, are de- 
cisive of the question. One of the earliest 
is Boraston's Case, 3 Coke, 19. There was 
a devise of land to A. and B. for eight years, 
and after the said term to remain to the tes- 
tator's executors till such time as H. should 
accomplish his full age of twenty-one years; 
and when the said H. should come to his full 
age of twenty-one years, then the testator 
wiUed that H. should enjoy the lands, to 
him and his heirs forever. H. died under 
twenty-one years, and it was contended, that 
the remainder did not vest in H. becaiise he 
did not live to attain twenty-one years of 
age, for that as he was not to have it until 
twenty-one, it was contingent on that event, 
it being uncertain, whether he could ever at- 
tain that age. But it was held, that the case 
was nothing in effect but a devise to the ex- 
ecutors till H. attained twenty-one years of 
age, remainder to H. in fee; that the adverbs 
of time, when, &c. and then, &c. do not make 
any thing necessary to precede the settling 
of the remainder, any more than in the com- 
mon case of a lease for life or years, and 
after the death of the lessee or the expiration 



of the term, the remainder to another, in 
which cases the remainder vests presently; 
that when these adverbs refer to a thing, 
which must of necessity happen, there they 
make no contingency; and It Is certain, that 
every man must die, and every term end, 
and that H. would or might accomplish his 
age of twenty-one years, which are all one In 
construction of law; and that these adverbs 
expressed the time when the remainder to 
H. should take effect In possession, and not 
when the remainder should vest. 

Another case is Manfield v. Dugard, 1 Eq. 
Cas. Abr. 19o, pi. 4, where the devise was to 
the testator's wife for life, till his son should 
attain to his age of 21 years, and when his 
son should attain to this age, then to his son 
and his heh:s; the son lived to the age of 
thirteen years, and then died; and it was 
held, by Lord Harcourt, that the remainder 
vested presently In the son upon the testji- 
tor's death, and was not to expect till the 
contingency of his attahaing his age of twen- 
ty-one years should happen. These, as Lord 
Chief Justice Wllles declared, are two very 
great authorities, and both of them in point; 
and upon these authorities, in a case where 
the devise was to W. U. and A. his wife, to 
hold to them for so long a time, and until B. 
C. and D. sons of W. U. and his wife, should 
come to and attain their several and respect- 
ive age of twenty-one years, then to the said 
B. C. and D. and to their heirs and assigns 
equally to be divided between them as tenants 
in common, and not as joint tenants, and to- 
take and hold their respective shares of and in 
the same, as they shall severally arrive at 
their said ages of twenty-one years, and not 
before, unless W. U. and his wife should, bu- 
fore that time, depart this life, and that then 
immediately on the death of the survivor of 
them, W. U. and his wife, to the said B. C. 
and D. their heirs and assigns, in manner as 
aforesaid; the same learned judge, and his 
brethren of the common pleas held, that the 
estate devised to B. C. and D. In case they 
ha^ survived the testator, would Immediately 
have vested in them, and have descended to 
their heirs, although they had never attained 
the age of twenty-one years. Doe v. Under- 
down, WiUes, 293. There are many other 
cases to the same effect. I will mention a 
few of the later cases, and merely refer In 
general terms to the others. In Doe v. Lea, 

3 Durn. & E. [3 Term R.] 41, where the 
devise was to trustees and their heirs, until 
M. L. should attain the age of twenty-four, 
and unto M. L. when and so soon as 
he should attain his age of twenty-four 
years; and M. L. died after twenty-one but 
before twenty-four, it was solemnly held by 
the court of king's bench, that M. L. took a 
vested Interest In the estate descendible to 
his heir at law. In Bromfield v. Crowder, 

4 Bos. & P. 313, there was a devise (after 
two life estates) In remainder, to J. D. Brom- 
field, If he should live to attain the age of 
twenty-one years, but in case he should die 
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before lie attained that age, and his brother 
0. B. should survive him, in that case to U. 
B. if he attained the ase of twenty-one years, 
&c.; and it was resolved, that J. D. B. toolc 
a vested estate determinable upon the contin- 
prency of his dying under twenty-one years. 
Then came the case of Doe v. Moore, 14 East, 
601, where there was an immediate devise 
to J. M. when he attained the age of 21 
years, to hold to him and his heirs forever; 
but in case he should die before he attained 
the age of 21 years, then to his brother, &c.; 
and it was adjudged, that J. M. took an Im- 
mediate ve?ted interest, liable to be divested 
upon his dying tmder 21 years of age. A 
still later case is Doe v. Nowell, 1 Maule & S. 
327, where the devise was to J. R. for life* 
and on his decease to and among his children 
lawfully begotten, equally at the age of 21 
years, and their heirs as tenants in common; 
but if only one child should live to attain such 
age, to him or her, and his or her heirs, at his 
or her age of 21; and in case J. R. should die 
without lawful issue, or such lawful issue 
should die before 21, then a devise over; 
and it was resolved, that the children of J. 
R. took vested remainders. I forbear to 
quote other cases, although the books abound 
with them on the same point, Fearne, Bern. 
242, 401, 547; [Pills v. Brown,] Palmer, 132, 
1 Eq. Cas. Abr. p. 188, pi. 8; (Joodtitle v. 
Whitby, 1 Burrows, 228; Doe v. Lea, 3 Durn 
& B. [3 Term R.] 41; Doe v. Cundall, 9 East, 
400; Stanley v. Stanley, 16 Ves. 491; Cham- 
bers V. Brailsford, 18 Ves. 308; Perrin v. 
Tjyon, 9 East, 170; Edwards v. Symons, 6 
Taunt 213; Gtoodright v. Parker, 1 Maule & 
S. 692; Denn v. Satterthwaite, 1 W. Bl. 519; 
Fairfield v. Morgan, 5 Bos. & P. 38. They 
present a mass of authority, against which 
it is difBcult to offer any reasoning, which 
would not go to tmsettle the most solid foun- 
dations of the law. 

We may then pass to the second point 
made by the demandant And I am clearly 
of opinion, as well upon principle as author- 
ity, that the estate devised to Peleg, was 
a fee simple, and not a fee tail. Consider 
the terms of the will; the devise is to Peleg, 
after his arrival afe age, "to be and re- 
main to him, his heirs and assigns, forever." 
These are the very terms in which a fee 
simple is technically expressed. To narrow 
the fee simple thus expressly given to a. fee 
tailj it ought to be apparent from the context, 
that such was the testator's intention. Let 
us see, therefore, if any such intention can 
fairly be Inferred from tiie subsequent clause. 
It is in these words. "But if my said son 
Peleg, shotild die before he attain the age 
of 21, or without lawful issue, then the afore- 
said devised premises, &c. to descend to my 
male heir in fee simple." Now, in order to 
maintain the demandant's case his coimsel 
is driven to contend, that "or," is to be con- 
strued in the disjunctive, so that the devise 
over may take effect upon the happening of 



either of the events stated; or that the words, 
"before he attain the age of 21," are super- 
fluous and inoperative, and are therefore to 
be struck from the will. 

In respect to the first position, the nec- 
essary result of the construction contended 
for, would be, that if Peleg had died under 
age, leaving lawful issue, the devise over 
would have taken effect to the exclusion of 
such issue, against the apparent intention 
of the testator. It is upon this principle, 
that In a long line of cases upon analogous 
devises, it has been decided, that "or," ought 
to be construed "and." Several of these 
cases are referred to in Lippett v. Hopkins, 
[Case No. 8,380,] and I wiU barely cite as 
auxiliary, the very recent case of Bight v. 
Day, 16 East 67, In which the doctrine Is 
aclmowledged and confirmed, if indeed, a 
doctrine can be said to require confirmation, 
which has been acted upon ever since the 
decision In Soulle v. Gerrard, [Sowell v. Gar- 
ret,] in the reign of Queen Elizabeth, Moore, 
422, 2 RoUe, 282. 

As to the other, which is the favorite posi- 
tion assumed In the argument, it seems 
equally unsupportable. It Is the duty of 
courts of justice, to give the natural con- 
struction to the words of a will, unless some 
manifest incongruity or repugnancy would 
arise; and where the words are sensible in 
the place they occur, and import a condi- 
tion or contingency, to strike them out or 
render them inoperative, would be to create 
and not to construe a will. Construing, then, 
the words as we find them in the clause now 
under consideration, there Is no reason to 
restrain the estate of Peleg, to an estate tail. 
If that had been the intention of the testator, 
there Is no reason, why he should have in- 
serted the contingency of Peleg's arrival at 
age, in the devise, since it could have no 
operation upon the estate devised to him. 
But If he intended a fee simple, as his pre- 
vious words Import, then the contingency was 
necessary to be expressed, as otherwise, the 
estate would rest absolutely in Peleg, al- 
though he should die under age, and without 
issue. The nile of law is indeed very well 
settled, that a devise to A. and his heirs, 
and upon an Indefinite failure of his issue, 
a devise over to another person, shall be 
construed an estate tail only in A.; and the 
reason of the rule Is, that otherwise the re- 
mainder over would be void, as the contin- 
gency would be too remote. And the like 
rule prevails, If the devise over be on failure 
of heirs, to a person who could be an heir 
of the first devisee, for heh-s in the second 
devise here, must be construed merely as Is- 
sue, since the first devisee could never die 
without heirs, while the second devisee or 
his heirs were In existence. But the like 
construction would not prevail, if the second 
devisee were a stranger, for no such re- 
pugnancy would exist, and then the natural 
meaning of the word heirs, would prevail. 
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although thereby the devise over would be 
too remote, and consequently be void. See 
the cases cited in Lippett v. Hopkins, [Case 
No. 8.380;] Doe v. Bluck, 6 Taunt. 485, 2 
Marsh. 170; Lillibridge v. Adie, [Case No. 
8,350;] and cases thei*e cited. 

The reasoning, on which these rules pro- 
ceed, does not apply to a case where the de- 
vise over is not on an indefinite failure of is- 
sue, but on a failure of issue within a limit- 
ed period. In such a case, the devise over 
would not be too remote, construing the 
first devise to be a fee simple. Nor would 
there be any incoufn'uity in the second devi- 
see's being heir of the first, for the event 
on which the estate is to go over, is not an 
indefinite failure of heirs generally, but of 
issue, within the limited period. There be- 
ing, then, no obvious inconvenience or incon- 
gruity from constrtfing the words of a will 
of this kind, according to .their natural 
sense, courts of law are not at liberty to 
abandon that construction. And, accordingly, 
the rule has become inflexibly incorporated 
into the law, that in such cases, the first de- 
vise shall be construed a fee simple, iipon 
the plain groimd of effectuating the intention 
of the testator, apparent upon the face of 
the wiU. Hence, whenever the devise is to 
A. and his heirs, and if he die imder age 
without issue, then over, the devise to A. is 
uniformly held to be a fee simple, and upon 
his arrival at age, it becomes absolute, and 
descendible to his heirs at law, though he 
should afterwards die without Issue. The 
cases in the books \ipon this subject, are so 
numerous, that the danger is of being over- 
whelmed In examining them. PeUs v. 
Brown, in the reign of King James the first. 
Is the leading case, and it has never since 
been shaken. Cro. Jac. 590, and cases cited; 
Lippett v. Hopkins, [supra,] and cited in 
this case, [ante, p. 1173.] I will barely 
cite a few cases, which are directly in point 
to the case now at bar, leaving a more mi- 
nute examination to those, who have the 
Ingenuity to doubt, or the courage to com- 
pare them. [Price v. Hunt,] Poll. 645; 
Barker v. Suretees, 2 Strange, 1175; Fram- 
mingham v. Brand, 1 Wils. 140, 3 Atk. 390; 
Collenson v. Wright, 1 Sid. 148; Fab-field 
v. Morgan, 5 Bos. & P. 38; Denn v. Kemeys, 
9 East, 366; Porter v, Bradley, 3 Term R. 
143; Roe v. Jeffrey, 7 Term. R. 589; Right 
V. Day, 16 East, 07; Doe v. Webber, 1 
Barn. & Aid. 713; Doe v. Wetton, 2 .Bos. 
& P. 324. The first is reported in 1 Eq. 
Gas. Abr. p. 188, pi. 8. One devised lands 
to his wife, till his son came to the 
age of 21 years, and then that his son 
should have the lands to him and his heirs, 
and if he died without issue before his 
said age, then to his daughter and her heirs; 
and it was held to be a good executory de- 
vise to the daughter, if the contingency hap- 
pened; and in the mean time, the fee de- 
scended to the son as heir; and if he lived 



to 21, though he afterwards died without 
issue, or if he should leave issue, though 
he died before 21, yet the daughter was not 
to have the lands, because he was to die 
without issue, and before 21, to entitle her. 
In Eastman v. Baker, 1 Taunt. 174, the de- 
vise was to J. B. and her heirs forever, but 
in case the said J. B. should fortune to die, 
and not attain the full age of 21 years, or 
having no such issue as aforesaid, then over 
to her mother. J. B. died before her mother 
without issue, but having attained 21 years 
of age; and it was held, that J. B. took an 
estate in fee simple, which became absolute 
upon her attaining full age, and that the 
executory devise over was contingent upon 
the event of the daughter's dying in the life 
of the mother, without attaining 21 years of 
age, and without having issue. In Fairfield 
V. Morgan, 5 Bos. & P. 38, the devise was 
in effect to B. the testator's brother In fee, 
but in case B. should die before he attained 
the age of 21 years, or without issue living 
at his death, then to the testator's mother. 
B. attained 21, but died without Issue, and 
the house of lords, in conformity with the 
opinion of all the judges, held that B. took a 
fee simple, which became absolute on his 
arrival at 21 years of age, and that the 
mother took nothing upon the death of B. 
by the executory devise. The very late case 
of Doe v. Bawding, 2 Barn. & Aid. 441, is 
to the same effect. There the devise was as 
to one moiety, to testator's wife for life, 
and subject to that all his estate to his 
daughter M. and her heirs forever, but in 
case his daughter M. should die under the 
age of 21 years, unmarried and without law- 
ful issue, then and in such case, the entirety 
of his estate, &c., to his wife in fee. The 
daughter died tmder 21, without lawful issue, 
but was married. And it was held, that the 
daughter took an estate In fee simple, which 
became absolute by the event of her mar- 
riage; and that the devise over did not take 
effect. These are decisions In the English 
courts, sufficient in point of authority and 
reasoning, to satisfy the most scrupulous 
juridical mind. But, I trust, it will not 
be deemed unfit to add a few from the Amer- 
ican Reports, entitled to very great weight 
from the learning and dignity and ability 
of the judges. In Jackson v. Blanshan, 6 
Johns. 54, the devise was of all the testator's 
estate to his six children by name, and to 
their heirs forever, to be equally divided 
among them all, share and share alike; but 
if any of the children should die before they 
arrived at full age, or without lawful issue, 
then his share to devolve upon and be equal- 
ly divided among the rest of the surviving 
children, and to their heirs and assigns for- 
ever. All the testator's children survived 
him and attained full age. Four of them 
afterwards died, leaving issue, and a fifth, 
after arrival at full age, died without havln;; 
had lawful issue. The learned judges of the 
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supreme court of New York, held, that "or" 
was to be construed "and," and that as all 
the children survived 21, they took an ab- 
solute estate In fee simple, and consequently 
that the devise over never took effect. 
Holmes v. Holmes, 5 Bin. 252, in the supreme 
court of Pennsylvania, is to the same pur- 
pose. There the devise to the testator's 
grandson H. to hold to him and his heirs 
and assigns forever, to be entered upon and 
taken possession of by him, as soon as he 
arrived at the age of 21 years, or the day 
of his marriage, which should first happen; 
but that if H. should die under age, or with- 
out issue, that his estate should descend 
to his next brotlier and his heirs; but if he 
left uo brother, then to Iiis sisters and their 
heirs, share and shnre alike. H. entered Into 
possession, and died seized, of full age, but 
unmarried, and without issue; and it was 
held, that H. took an estate in fee simple, 
witli a good executory devise over in case 
he died under age, and without issue; but 
that on attaining his full age of 21, his 
estate became indefeasible, and on his death 
descended to his heirs. A similar doctrine 
was recognized by the supr(»me court of Mas- 
sachusetts, in Ray v. Enslin, 2 Mass. 554, 
Supp., where the devise was to the testator's 
daughter and her heirs forever, but in case 
the daughter should happen to die before 
she come of age, or have lawful heir of her 
body begotten, then after his wife's decease, 
to his sister one third, and two thirds to his 
wife, so to be divided unto them or their 
heirs forever. The daughter survived the 
testator, and afterwards married and died, 
leaving lawful Issue. And it was held, that 
she took a fee simple, defeasible upon a con- 
tingency seasonably determinable, and that 
her estate became indefeasible in the events 
that happened. I do not know, that any 
American decisions have ever been made, . 
that bring the principle of tliese into ques- ! 
tlon. I take them to be settled law, and j 
have not scrupltHl to follow them on a for- 
mer occasion. Lippett v. Hopkins, [Case No. 
8,3S0,] and do not now hesitate to adopt 
them. 

One word, as to some of the cases cited 
by the counsel for the demandant, which 
liave been supposed to intimate a different 
doctrine. As to SouUe v. Gerrard, Cro. Eliz. 
525, it is sufficient to say, that the case was 
rightly decided, but the doctrine held by 
the court, (strange enough in several re- 
spects) Is not law, and Is against the current 
of authority. Button v. Engram, Cro. Jac. 
427, is good law, but inapplicable, for it 
turned on the contingency being an indefi- 
nite failure of Issue, and therefore fell with- 
in the rule already stated. Chadock v. Cow- 
ley, Cro. Jac. G95, admits of the same an- 
swer, for it was held not to be a contingent 
limitation to the -survivor, on cither's dying 
without issue in the life time of the other. 
Pearne, Rem. (Butler's Ed.) 243. The only 



remaining case, Is Doe v. Rivers, 7 Term R. 
276, where the devise was in effect to the 
testator's daughter on her attaining 21, and 
I to her heirs, and in case his daughter should 
i die without issue, then he empowered her 
to dispose of the whole by will, &c. as she 
should limit and appoint, and for want or 
such issue, that the same should descend 
and go to his own right heirs. And it was 
held, that the daughter took but an estate 
tail. The case turned altogether upon the 
Intent of the will, and the devise over being 
upon an indefinite failure of issue. It was 
deemed so plain, that it was given up by the 
defendant's counsel, and involved no ques- 
tion as to the estate, being devised over upon 
the dying of the daughter under age. 

Upon the whole, unless I were prepared 
to overturn a series of the best consid- 
ered judgments, (which I have not the 
rashness to attempt) it is most dear, that 
upon the principles of law, Peleg took an 
indefeasible estate in fee simple, upon his 
attaining 21 years of age, and therefore that 
the judgment in this case ought to be for 
the tenant Let it be so entered accord- 
ingly. 
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ARNOLD V. CLIFFORD. 

[2 Sumn. 238.]* 

Circuit Court D. Rhode Island. June Term, 

1835. 

Contracts to Tnpemxift for Pubucation of 

LlBEI- — VaLI1>ITT— POBLTC Poi.ICl. 

1. A promise to indemnify another for doing 
a private wronir, or committing a public crime, 
i.«! apninst public policy, and is void in law. 
Therefore, a promise to indemnify the publisher 
of a libel is void. 

2. The liberty of the press does not sanction 
the publication of libels. 

[Cited in The Hudson, 15 Fed. 1G7.] 

At law. This was an action on the case 
[by Isaac Arnold against Benjamin CliflPord] 
for a libel, by publishing, in April, 1835, in 
the Providence Republican Herald, a false 
and injurious account of the trial of a cause, 
in which the plaintiff was a party. There 
was a special plea in justification, and Issue 
thereon. 

At the trial, the principal question was, 
whether the publication contained a true, 
fair, and accurate account of the trial of 
the former cause; and It was argued by Til- 
linghast and Webster for the plaintiff, and 
by Richard W. Greene and Whipple, for 
the defendant In the course of the trial, 
the question arose, whether, supposing the 
publication to be a libel, a promise, by the 
defendant, to Indemnify the publisher, was 
valid in point of law. 

* [Reported by Hon. Charles Sumner ] 
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STORY, Circuit Justice. I have not the 
least doubt upon this point A promise to 
Indemnify another for doing a private wrong, 
or for committing a public crime, is against 
public policy, and is void in law. It is com- 
mon learning, that among tort-feasors, who 
are knowingly such, there can be no con- 
tribution for damages recovered against any 
one of them, even although there be a prom- 
ise of indemnity or contribution. A fortiori, 
the same doctrine applies to cases of indem- 
nity for the commission of a public crime. 
No one ever Imagined, that a promise to 
pay for the poisoning of another, was ca- 
pable of being enforced in a court of jus- 
tice. It is universally treated as iUegal, it 
being against the first principles of justice, 
and morals, and religion. The man, who 
is hired to publish a libel against another, 
is guilty of an offence equally reprehensible 
in morals, though not so aggravated in its 
character; for the publication may not only 
be ruinous to the reputation of the individ- 
ual aspersed; but may involve an innocent 
family in agonizing distress, and, perhaps, 
destroy its peace forever. There is no such 
right recognized in civil society, or at least 
in our forms of government, as the right of 
slandering or calumniating another. The 
liberty of the press does not include the 
right to publish libels. Much less does it 
include the right to be indemnified against 
the just legal consequences of such publi- 
cations See the case of Ck)lburn v. Pat- 
more, 1 Cromp. M. & R. 73, 4 Tyrw. 677; 
Pearson v. Skelton, 1 Mees. & W. 504. 
Verdict for the plaintiff. 
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ARNOLD V. DELCOL. 

[Bee. 5.1 * 

District Court. D. South Carolina. 1704.* 

Shipping— PoBWC Reoulations— Registry— For- 
eign Flag — Foreign Cleakances— Prize. 

1 An American vessel does not forfeit her 
neutral character merely by hoisting a foreign 
flag in conformity to the regulations of a par- 
ticular trade. 

2. Spanish clearances found on board an 
American ship are not proofs of double papers, 
if no other marks of fraud appear. 

[3 Cited in The Jane Campbell, Case No. 
7,205, to the point that the burden is always 
on the captain to prove the necessity for the 
spoliation of property found on a prize, or the 
separation of the officers or crew from the ves- 
sel.] 

[In admiralty. Lribel by one Arnold against 
Delcol and others, the owners of the French 
privateer La Montague, and of the ship In- 

» [Reported by Hon. Thomas Bee, District 
Judge.] 

• [Affirmed by the circuit court, (not reported;) 
and also affirmed by the supreme court m 
Del Col V. Arnold, 3 Dall. (3 U. S.) 333.] 
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dustry, for the captture of the. American 
brig Grand Sachem, commanded by Eben- 
ezer Baldwin, and owned by Arnold. De- 
cree for libeUant. Affirmed by the circuit 
court, but not reported; also affirmed by th« 
supreme court in Del Col v. Arnold, 3 Dall. 
(3 U. S.) 333.] 

A short statement of this case [Del Col. v. 
Arnold] may be seen in 3 Dall. [3 U. S.] 333. 

A plea to the jurisdiction of the district 
court had been over-ruled, and after argu- 
ment upon the merits, a decree was pro- 
noimced in favour of Arnold for the sum of 
33,000 dollars and upwards.. 

Upon appeal from this decision to the 
circuit court, BEE, District Judge, assigned 
the following grounds of his opinion in the 
district court: 1st. Because it appeared in 
evidence that the Grand Sachem had a reg- 
ular register and sea-letter, to shew that she 
was an American vessel, and to entitie her 
to all the privileges of one. 2d. That the 
property in Arnold, an American citizen, 
was fully proved. 3d. That by the 25th ar- 
ticle of the treaty with France, the produc- 
tion of sea-letters was sufficient in itself to 
prevent any just detention of the vessel. 
4th. That the witnesses, who maintained 
that the trade to New-Orleans could only be 
carried on in Spanish bottoms, speak of a 
time prior to the period when Arnold's ves- 
sel was there, and prior also to the edict of 
1793, by which that trade was opened. 5th. 
That there was much contrariety of evidence 
as to the legality of trade with New-Or- 
leans, which, thou^ prohibited generally 
in other than Spanish ships, was sometimes 
carried on, by express permission, In foreign 
bottoms. It was proved by one of the wit- 
nesses, that two American vessels laden 
with provisions had arrived at New-Orleans 
under such permission, notwithstanding 
which they could not proceed up the river 
till they had procured Spanish colours. That 
a compliance with this indispensable requi- 
site was not sufficient to divest the Grand 
Sachem of her American character and priv- 
ileges. 6th. That there was no pretence of 
double papers, or of any fraud or collusion 
supported by legal proof. That the only 
Spanish papers were a receipt in that lan- 
guage by the captain, produced to shew that 
the property on board belonged to Cox and 
Clark; (but the captain swears he signed 
It from Ignorance of the Spanish language 
alone, as he Imew that the whole belonged 
" to Arnold,) and some Spanish clearances, 
without which the brig could not have de- 
! parted from a Spanish port. Clark, too, 
swears positively that the property was in 
Arnold, and that he himself was only an 

agent ' 

The decree of the district court, founded 
upon these and other reasons, was con- 
firmed in the circuit court, and that deci- 
sion was finally supported in the supremo 
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court See Dallas's Reports [Del Col t. 
Arnold, 3 Dall. (3 U. S.) 333 as above cited. 

[NOTE. Affirmed by the supreme court, 
upon other Rrounds, in Del Col v. Arnold, 3 
Dall. (3 XT. S.) 333.] 



(Case No. 658) ARNOLD 



Case No. 567. 

ARNOLD V. DEXTER. 

[4 Mason, 122.] * 

Circuit Court, D. Rhode Inland. Nov. Term, 

1S25. 

Limitations— Acknowledgment— Note as Good 
AS Monet. 

If a party says, on his promissory note's being 
produced to him, that it is as good as money, 
I his is sufficient evidence of a new promise to 
take the case out of the statute of limitations. 
[See Cowan v. Magauran, Case No. 3,292; 
In re Reed, Id. 11.635; Penaro v. Flour- 
noy. Id. 10,916; Otterhack v. Brown, 2 
llacArthur, 541; City of Ft Scott v. 
Hickman. 112 U. S. 150. 5 Sup. Ct. 5G. 
For cases in which particular acknowledg- 
ments were held insufficient, see Clement- 
son V. Williams, 8 Crunch, (12 U. S.) 72; 
Thompson v. Peter, 12 Wheat (25 U. S.) 
5(!5; Moore v. Bank of Columbia, 6 Pet 
(31 U. S.) 86.] 

At law. Assumpsit [by Samuel G. Arnold 
against Edward Dexter] on a note dated 
16th Februaiy, 1S15, for $606.80, payable to 
plaintiff or order. Plea, general issue and 
statute of limitations, and issue thereon. 
The suit was commenced on the 12th of May, 
1824. At the trial the execution of the note 
was admitted. It was farther proved, that 
on the 14th of May, 1818, the plaintiff sent 
an agent to the defendant with the note, 
with directions to enter an indorsement on 
it for a sum, which the defendant claimed 
to be due to him from the plaintiff In some 
other right The defendant, on that occa- 
sion, declined to .have the Indorsement made 
on the note, but it was made, and the de- 
fendant said that his note was as good as 
money. 

William A. Burgess, for plaintiff, contend- 
ed that this was sufficient evidence of a 
new promise within six years. 

Mr. Searle, for defendant, argued e contra. 

STORY, Circuit Justice. I think the evi- 
dence sufficient to establish a new promise, 
and to take the case out of the statute of 
limitations. The defendant did not deny the 
validity of the note, but, on the contrary, 
admitted it to be as good as money. How 
could this be, unless he meant that the 
money was still due on It, and he was re- 
sponsible to pay it? I will leave the facts, 
however, to be passed upon by the Jury. 

Verdict for the plaintiff. 



ARNOLD, (DEXTER v.) See .Case No. 3,855, 
etc. 

'[Reported by William P. Mason, Esq.] 
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ARNOLD et al. v. FROST et al. 

[9 Ben. 267.1 ' 

District Court. S. D. New York. Dec, 1877. 

Bond ox Appeal. 

1. On an appeal to the circuit court from 
a final decree in a suit in equity in this court, 
the defendant F. executed a bond, with three 
sureties, to three obligees, who were the plain- 
tiffs in said suit, conditioned "that if the above- 
named appellant shall prosecute said appeal 
with effect, and pay all damages and costs 
which shall be awarded against him as such 
appellant therein, if he shall fail to make said 
appeal good," the bond should be void. Aft- 
er the affirmance of the decree by the cir- 
cuit court, two of the three obligees brought 
a suit on it in this court against the obligors, 
to recover on it: Held, that this court had ju- 
risdiction of the suit. 

2. That the plaintiffs could sue jointly on 
the bond. 

3. That, where the tenns of a bond on ap- 

?eal comply with the provisions of section 1,000, 
tev. St, in regard to a supersedeas and stay 
of execution, the bond operates as a supersedeas 
and stay of execution, without any order to 
that effect 

In a suit In equity In this court, [by Olney 
Arnold and Alfred H. Littlefleld against 
Jonathan F. Frost and others,] the defend- 
ant BYost, after a final decree, took an ap- 
peal to the circuit court. On such appeal 
he executed a bond, with three sureties, to 
three obligees, who were the plaintiffs in 
said suit, conditioned "that if the above- 
named appellants shall prosecute said ap- 
peal with effect, and pay all damages and 
costs which shall be awarded against hin> 
as such appellant therein. If he shall fail to 
make said appeal good," the bond should 
be void. A citation on the appeal was then 
issued. The circuit court affirmed the de- 
cree, with costs to the appellees. Two of 
the three obligees in the bond brought a 
suit on It, In this court, against the princi- 
pal and the sureties, to recover on It Among 
the defences set up were these— that this 
court had no jurisdiction of the suit, and 
that the Interests of the plaintiffs were not 
joint but several, and they could not bring 
the suit jointly. 

Francis N. Bangs, for plaintiffs. 
Elliott P. Shepard, for defendants. 

BLATCHFORD, District Judge. This court 
has jurisdiction of this suit. It is not an 
original suit, but Is an offshoot or out-brancb 
of the suit in which the bond was given, 
and jurisdiction of that suit gives jurisdic- 
tion of the subject-matter of this suit, the 
defendants having been duly served with 
process in this suit. Jones v. Andrews, 10 
Wall. [77 U. S.] 327; Christmas v. Russell, 
14 Wall. [81 U. S.] 69; BobyshaU v. Op- 
penhelmer, [Case No. 1,592;] Hatch v. Dorr, 
[Id. 6,206;] Gwin v. Breedlove, 2 How. [43 



* [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here re- 
printed by permission.] 
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U. S.] 29; Dunn v. Clarke, 8 Pet. [3S U. 
S.] 1. 

Arnold and Uttlefield Lad a sufficient joint 
interest with eacii other and with the Sav- 
ings Banli. under the transactions litigated 
in the original suit, to bring that suit in 
their joint names, and the defendants gave 
their bond to the three parties jointly. This 
is sufficient warrant for the only two of 
those thi'ee parties who now claim any in- 
terest in the bond, to bring suit on it in their 
joint names. 

Under section 1000, of the Revised Stat- 
utes, the security to be taken on signing 
a citation on an appeal Is good and suffi- 
cient security that the appellant shall prose- 
cute his appeal to effect, and. If he fail to 
make his plea good, shall "answer all dam- 
ages and costs," where the appeal "is a su- 
persedeas and stays execution, or all costs 
only, where it is not a supersedeas as afore- 
said." Section 1000 Is applicable to the pres- 
ent case. (See sections 1012 and 4981 and 
General Order No. 20, in bankruptcy.) It 
is contended, for the defendants, that a 
bond on appeal is not a bond for any part 
of the decree below, unless it operates as a 
supersedeas and stay of execution and as 
an agreement to pay the decree; that the 
bond in this case did not so operate; and 
that, for the bond to operate as a superse- 
deas, there must be an order to that effect 
It is weU settled, that an appeal becomes a 
supersedeas and stays execution in the court 
which rendered the decree, not by virtue of 
any order to that effect, but by virtue of a 
compliance with the conditions prescribed 
by the statute. When those conditions are 
complied with, the statute operates to sus- 
pend the jurisdiction of the court below, 
and to stay execution in .the case, pending 
the appeal. The Slaughterhouse Cases, 10 
Wall. [77 U. S.] 2S9, 291; Kitchen v. Ran- 
dolph, 93 TJ. S. 88; Goddard v. Ordway, 
^ XJ. S. 673. The terms of the condition 
of the bond in this case made the bond op- 
crate as a supersedeas and stay of execu- 
tion, without any order to that effect; an<? 
the obligors in the bond are liable to the ex- 
tent of the penalty of the bond, the decree 
having been affirmed on appeal, for all dam- 
ages and costs which have been awarded 
against Frost, as appellant. 
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ARNOLD V. JONES. 

[Bee, 104.]^ 

District Court, D. South Carolina. July 14, 

1798. 

New TBiAii — Application-— Stat ov Execution — 
ISntrt of Jddgment. 
Motion fnr a new trial does not suspend the 
entering of judgment after one verdict: but 



* [Reported by Hon. Thomas Bee, District 
Judge.] 



exocutiou will be stayed on application to the 
court. 

BEE, District Judge. Notice has been 
given in writing to the attorney of the plain- 
tiff, that a motion for a new trial will be 
made in the circuit court in October next, 
or sooner if possible; and reasons are as- 
signed in the said notice agreeably to the 
30th rule of comrt as established in May term 
1797. The question for my determination is 
whether by any law of the United States 
the defendant may stay judgment tlE the 
next circuit court; or whether the 18th sec- 
tion of the judiciary act [1 Stat 83] is to be 
strictly followed. It is not contended that the 
right of new trial is taken away, though modi- 
fied by the latter. This 18th section has, 
indeed, entirely altered the system pursued 
in the state courts, and derived from those 
of Great Britain; and the same is done by 
other parts of the judiciary act; which also 
gives a general power to the courts of the 
United States to make rules for the govern- 
ment of their own proceedings. In doing 
this, great care has been taken to avoid what 
might be repugnant to the laws of the United 
States; and the act of March 1793, entitled 
"an act In addition to the judiciary act," 
[1 Stat 333,] expressly provides, that all 
such rules and orders as may at any time 
be made shall be fit and necessary for the 
advancement of justice, and to prevent de- 
lay, &e. The judiciary act also holds out 
the doctrine of appeals from the Inferior 
courts in almost every instance, and has ma- 
terially changed the common law In this 
respect. The system provides that, in cases 
of writs of error, and motions for new trial, 
execution may be stayed, on certain con- 
ditions; and motions for new trial are al- 
lowed by it after judgment contrary to the 
practice at common law. 

Writs of error. If lodged within a pre- 
scribed time, operate as a supersedeas to 
execution; and so far the interests of one of 
the parties is consulted. On the other hand, 
this writ cannot be had till security is given 
to answer damages. Motions for now tHnl 
may also be granted even after judgment; 
but such judgment shall be signed and stand 
as security in the first instance; after which, 
on petition, and certificate of the judge, that 
he allows the same, execution shall be 
stayed to the next circuit court If these 
cautions were disregarded, the consequence 
would be a delay of justice almost equal to 
a denial of It. Motions for new trial might 
succeed each other to the rmn of the plain- 
tiff, and in spite of two or three verdicts in 
his favour; and the ISth clause of the judi- 
ciary act would be rendered nugatory. It 
is true, that at common law, a third trial has 
sometimes been granted, but only under pe- 
culiar circumstances. Besides which it must 
be recollected that the verdict of a jury can- 
not otherwise,* by that system, be recon- 
sidered. Whereas, after new trial in the 
I courts of the United States, the dissatisfied 
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party may still appeal to the supreme court, 
if tlie matter in dispute exceed the value of 
2000 dollars. 

Upon the whole, I think the law intended 
that judgment should be signed previously 
to the motion for a new trial. 



AltNOLD, (TAXMAN v.) See Case No. 8,626. 



Case No. 660. 

ARNOLD V. MARSHAL OF UNITED 
STATES. 

[1 U. S. I-aw Int. 56.] 

Circuit Court, D. Georgia. Nov., 1828. 

Bight to Sue in UxrxEt) States* Courts. 

The nupstion was whether the plaintiff was 
a citizen of Rhode-Island, and entitled to sue 
in the circuit court of the United States. He 
proved that he was horn in Rhode-Island, and 
had ahvays resided there until a few years 
since, when he obtained a considerable property 
in Georgia, .sioce which time he has passed the 
winter months in Georgia on his plantation, 
and the summer months in Rhode-island; he 
keeps a furnished dwelling-house in both states 
all the year. The court decided that whilst 
he might be liable in Georgia to the perform- 
ance of certain duties, such as military, jury, 
&o., yet he frould not ho deprived of his priv- 
ilegps as a citizen of Rhode-Island, since it ap- 
peared from the evidence, that he had exer- 
cised or claimed no privileges as a citizen of 
Georgia, and when compelled to perform jury ! 
duty, had protested again.it its compromising j 
his privileges as a citizen of Rhode-Island. Un- i 
der the circumstances of this case, the will of j 
the party must decide, and the plea is over- 
rultd. 
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ARNOLD et al. v. 3IAYNARD. 

[2 Story. 349;* 5 Law Rep. 296.] 

Circuit Court, D. Massachusetts. May Term, 

18i2. 

iNVOLuxTAKTBANKKUPTCY—FitEFEBKNCEa— Mort- 
gage TO CliEDlTOR. 

1. Where a trader gives a mortgage to one 
of ills cretl iters, in contemplation of bankruptcy, 
and for the purpose of giving such creditor a I 
preference over tlia others, it is an act of bank- I 
ruptey within the meaning of the statute. 

2. Where the bankrupt act speaks of a con- 
veyance or tran.sfer by a debtor "in contem- 
plation of bankruptcy," it does not necessarily 
mean, in contemplation of his being declared ! 
a banlcrupt under the statute, but in contem- 

Slation of his actually stopping his business, 
ecnuse of his insolvency and incapaeitv to 
carry it on. 

[Cited in Dennett v. Mitchell. Case No. 3,780: 
Everett v. Stone, Id. 4,577; Morse v. God- 
frey, Id. 9,856; Ashby v. Steere, Id. 576; 
Ex parte Quackenboss. Id. 11,480. Dis- 
tinguished in Jones v. Sleeper, Id. 7,40G.] 

3. Where a retailer of merchandise mort- 
gaged his whol> stock in trade, of the nominal 
value of four or five thousand dollars, and 
comprising the whole mass of his visible prop- 
erty, to a creditor, to secure to him the sum 
of about seventeen hundred dollars, and against 

^ [Reported by William W. Story, Esq.] 



a liability for about five hundred dollars, thr 
debtor ott'ing debts to the amount of five thou- 
sand dolhu-s. then over due, and the whole 
amount arising from a sale of his goods at 
auction being less than five thousand dollars; 
it was held, that the debtor must he taken in 
law. to have known, that he was, at the time 
of making the mortgage, insolvent, and must 
stop and break up his business, and that the 
mortgage having been executed in order to give 
the mortgagee a preference or priority over the 
rest of his creditors, it was "in contemplation 
of bankruptcy" within the meaning of the stat- 
ute. 

[Distinguished in Doan v. Compton, Case No. 
3,940.] 

4. Such a mortgage may subject the debtor 
to be proceeded against as an involuntary bank- 
nipt, notwithstanding he did not, at the time 
of juaking it, intend to apply for the benefit 
of the bankrupt law, or to make himself liable 
to be proceeded against in invitum. 

5. Nor does it make any difference as to the 
character of the act, whether the mortgage was 
voluntary and spontaneous on the part of the 
mortgagor, or was given upon the request or 
demand odf the mortgagee, or upon a verbal 
promise made in general terms when the debt 
was contracted, to give security upon request, 
if at the time of giving [such security] the mort- 
gagor knew that he was insolvent, and must 
stop his business, and intended thereby to give 
a preference or priority to the mortgagee over 
the rest of his creditors. 

[Cited in Van IQeeck v. Thnrber, Case No. 
16,861; In re Connor, Id. 3,118; In re 
Jackson Iron ^lanuf'g Co., Id. 7,153. Dis- 
tinguished in Ex parte Ames, Id. 323; 
Sawyer v. Turpin, Id. 12,410.] 

In bankruptcy. This was the case of a 
petition by Charles Arnold, Henry Adams, 
and Joseph C. Hicks, of Boston, praying, 
that Charles Maynard, of Lowell, might bo 
declared a bankrupt. The petition set fortli 
that the said Maynard, on the 5th of April, 
1842, made a fraudulent mortgage to John 
L. Perry, his former partner, conveying all 
his stock In trade, the same being all his 
visible property, to secure a debt amounting 
to $2,200.00. That the said Maynard, on 
the 10th May, following, made a certain oth- 
er fraudulent mortgage to one Burton, of all 
his stock In trade, to secure a debt amount- 
ing to ?830.00; that he then falsely confess- 
ed, as due to the said Burton, the sum of 
?500; and the said Burton afterwards took 
possession of the said property under the 
said mortgage, wherefore the petitioners 
prayed, that the said Maynard might be 
declared a bankrupt, within the provisions 
of the act of congress. In such case made 
and provided. When this petition came be- 
fore the district court, the following ques- 
tions were ordered to be adjourned Into this 
court for a final determination, namely: 

First. Whether, If a retailer of mereh'afl- 
dlse, on the 25th day of April last, mortgag- 
ed his whole stock In trade, consisting of 
goods to the nominal amount of from four 
to five thousand dollars, and comprising his 
whole property, excepting debts due to him 
to the amount of about two hundred dol- 
lars, to a creditor, to secure him the sum of 
about seventeen hundred dollars, and against 
a liability of about five hundred dollars, he. 
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the debtor, owing debts to the amount of five 
thousand dollars, all then over due, and the 
cash value of all his goods, If sold at auc- 
tion, not exceeding twenty-three hundred to 
four thousand dollars, it is an act of bank- 
ruptcy within the meaning of the statute? 

Second. Whether, if a retailer of merchan- 
dise, knowing himself to be insolvent, makes 
such mortgage, without intending to apply 
for the benefit of the bankrupt law, or to 
make himself liable to be proceeded against 
in invitum, it is a security, conveyance, or 
transfer of property, made or given in con- 
templation of bankruptcy, within the mean- 
ing of the act? 

Third. Whether, if such mortgage be made 
upon request, or demand of the creditor, 
and upon a verbal promise made in general 
terms, when the debt was contracted, to 
give security upon request; and without any 
spontaneous act on the part of the debtor, 
to induce such request, it Is a security, con- 
veyance, or transfer, for the purpose of giv- 
ing the creditor any preference or priority 
over his general creditors, within the mean- 
ing of the statute? 

Fourth. Whether, if such mortgage be 
made in contemplation of bankruptcy, and 
for the purpose of ^ving such preference, 
it is an act of bankruptcy within the mean- 
ing of the statute? 

The cause was argued upon the adjourned 
question by Butler, of Lowell, for the peti- 
tioners, and by Parker, of Lowell, for the 
respondent, Maynard. 

Before STORY, Circuit Justice, and 
SPRAGUE, District Judge. 

STORY, Ch:cuit Justice. This Is the case 
of a petition by certain creditors of Charles 
Maynard, proceeding in invitum, to have him 
declared a bankrupt under the bankrupt act 
of 1841, c. 9, [5 Stat. 440.] There are four 
(luestions adjourned into this court for con- 
sideration and decision. The questions arise 
under that clause of the first section of the 
bankrupt act, which declares, that if any per- 
son, being indebted to a certain amount, 
and being a merchant or a retailer of mer- 
chandise, &c., &c., shall "make any fraudu- 
lent conveyance, assignment, sale, gift, or 
other transfer of his lands, tenements, goods, 
or chattels, credits, or evidences of debt," he 
may, upon petition of bis creditors, be de- 
clared a bankrupt All the questions turn 
upon this, whether the mortgage and con- 
veyance stated in these questions, is to be 
deemed, under the circumstances therein 
stated, to be a fraudulent mortgage or con- 
veyance, in the sense of the clause. Fraud, 
in any conveyance, is, and rarely can be, a 
mere matter of law; but, for the most part, it 
is a matter of fact, dependent upon the intent 
of the parties. But when all the facts and 
circumstances are ascertained, it may, and, 
indeed, often does, resolve Itself into a mere 
question of law, as to the intent fairly de- 
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ducible from thostj facts and circumstanct's. 
There Is not the slightest doubt in my mind, 
that if the mortgage, in the present case, 
was made in contemplation of bankruptcy, 
and for the purpose of giving a preference 
to the mortgagee over .the other creditors of 
the mortgagor, it would be an act of bank- 
ruptcy within the clause of the bankrupt act 
already referred to. Indeed, such a case 
falls directly within the second section of the 
act, which, among other things, declares. 
That all "securities, conveyances, or trans- 
fers of property, &c., made or given by any 
bankrupt In contemplation of bankruptcy, 
and for the purpose of giving any creditor, 
&c., &c., any preference or priority over the 
general creditors of such bankrupt, &c., shall 
be deemed utterly void, and a fraud upon 
this act." So that the fourth question must 
be answered In the affirmative, upon the very 
language of the act, as the mortgage under 
the circumstances stated in the question, 
was a "fraud upon the act." 

The first question contains, what I suppose 
are the real merits of this case. And for 
the purpose of answering It, I must assume, 
that the retailer was conscious of his own in- 
solvency, and of his utter inability to pay all 
his creditors, or to carry on his business any 
longer, and designed to give the mortgagee 
a preference and priority over all his other 
creditors by the mortgage. Now, under such 
circumstances, I must presume, that In point 
of law, he knew the natural consequences of 
such an act, and that he must thereby con- 
template his own immediate bankruptcy, that 
is, his utter inabUity to pay his debts, and 
to proceed in business, and his own right to 
petition for the benefit of the bankrupt act 
of 1841, and his liability to be proceeded 
against at his own choice, as well as his lia- 
bility to be proceeded against by his creditors 
in invitum, in bankruptcy, at their election, 
for such act, if it was intended to give a 
preference to the mortgagee over all his other 
creditors, as being against the provisions and 
policy of the act In this view of the mat- 
ter, and upon the facts stated, I should an- 
swer the first question in the affirmative, 
and say, thdt the mortgage so given, was an 
act of bankruptcy, within the meaning of the 
statute. 

The second question involves more ditfi- 
culty in being answered in direct terras, be- 
cause It states, what I apprehend cannot, in 
point of law, be stated, that Is. that a man 
does not intend and contemplate precisely 
what the law pronounces the necessary result 
of his acts. No man can be permitted to 
aver his ignorance of the law as a qualifica- 
tion of his acts. On the contrary, every man 
is presumed to know the law, and he. is 
bound to know, what are the legal resiilts of 
his acts; or, as Lord Ellenborough said in 
Newton v. Chantler, 7 East, 143, every man 
must be taken to contemplate the ordinary 
consequences of his own act at the time of 
the act done. "Ignorantla legis neminem ex- 
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cusat," Is a maxim laid np among the earliest 
rudiments of the Taw. If the question meant 
to be asked, was, whether, if the mortgagor, 
at the time of executing the mortgage, know- 
ing his own insolvency, and inability further 
to carry on his business, but having no im- 
mediate Intention on his own part, to seek 
by petition the benefit of the bankrupt act, 
or thereby to enable iis other creditors to 
proceed against him in Invitum, to have him 
declared a banlirupt under that act, but actu- 
ally designing and intending thereby to give 
a preference to the mortgagee over all his 
other creditors, It was such a security, con- 
veyance, or transfer as was fraudulent, and 
in contemplation of bankruptcy within the 
meaning of the bankrupt act, then I say, 
that his mere private intention cannot over- 
come the legal intention and purport of the 
act; and it is to be treated, in the sense of 
the statute, as made in contemplation of 
bankruptcy, although it was not done by him 
with the intention to be declared a bankrupt. 
When the statute speaks of a conveyance or 
transfer in contemplation of bankruptcy, it 
does not necessarily mean, in contemplation 
of being declared a bankrupt under the stat- 
ute; but in contemplation of actually stop- 
ping his business, because he Is insolvent 
and utterly incapable of carrying It on. And 
this certainly was the primary sense, in 
which the language was used and understood 
In the English bankrupt laws, from which It 
has been borrowed and Incorporated into our 
statute, whatever may have been the more 
modem construction put upon it. The very 
word bankrupt, supposes a man to be brokeu 
up In his business, and Insolvent, or as Mr. 
Justice Blackstone, (2 BL Comm. 472, note,) 
puts it, the word is derived from bancus, or 
banque, which signifies the table or counter 
of a tradesman, and ruptus, broken, denoting 
thereby one, whose shop or place of trade Is 
broken or gone. Now, when a man, being 
about to fail, and to stop all his business, with 
a perfect consciousness, that he Is insolvent, 
and with the Intention to break up all his 
business, makes a conveyance to a particu- 
lar creditor, with a view to give him a prefer- 
ence over all his other creditors, of the 
whole, or of the mass of his visible property, 
we must understand, that he does the act 
with a design to evade the provisions of the 
bankrupt act, which provide for an equal dis- 
tribution of his property among all his cred- 
itors. If such a conveyance should be held 
valid, what Is there to prevent the party at 
a future time, at his leisure, or his pleasure, 
from applying for the benefit of the act? If 
the present mortgage should be held valid, 
what is there to prevent Maynard from now 
applying for the benefit of the bankrupt act, 
since he might say, that at the time, when 
he gave the mortgage, he had no fixed Inten- 
tion of that sort, and did not make It in con- 
templation of then taking the benefit of the 
act? 
I agree, that the mere fact of a man's be- 



ing insolvent, and knowing the fact, does 
not necessarily establish, that he means to 
stop business and break up his establish- 
ment; for he may hope and beHeve, that 
he can still carry It on, and perhaps redeem 
himself from insolvency. But, when he Is 
deeply in debt, and intending to fail, and 
break up his whole business at once, he 
makes a conveyance to a particular creditor, 
to give him a preference over all the rest, it 
seems to me Irresistible evidence, that he 
does the act in contemplation of bankruptcy. 
I do not think, that It Is necessary, for this 
purpose, that he should contemplate the con- 
veyance, as an act of bankruptcy, or that 
he should make it with a present and im- 
mediate intention to take the benefit of that 
statute. It is sufficient, that he must know, 
that In making that conveyance, he defeats 
the provisions of the statute, and yet that if 
It be not a fraud upon the act, he may still 
at any time, at his pleasure, take the benefit 
of the act, and thereby make the preference 
conclusive and perfect Now, such a result 
is manifestly at war with the whole ob- 
jects of the statute. It would put it in the 
power of the debtor to avail himself of all 
the benefits of the act, and yet would en- 
able him at the same time, upon his own 
secret and unknown intention— inscrutable 
to others, and admitting of no possible cer- 
tainty— to do the very acts, which the stat- 
ute was designed to prevent. I do not think, 
that the English decisions upon this subject 
can have any very direct application to 
govern the construction of our statute. Their 
bankrupt acts apply for the most part, to 
cases of involuntary bankrupts; whereas the 
main purposes of ours are for the benefit of 
voluntary bankrupts. But the cases of 
Plook v. Jones, 4 Bing. 20, and Poland v. 
Glyn, Id. 22, note, and Kidley v. Gyde, 9 
Bing. 349, proceed upon principles quite 
analogous. I am aware, that the authority 
of some of these cases, so" far as they apply 
to the English bankrupt laws, has been 
questioned; that they have been thought 
to go too far; and that they did not meet 
the approbation of the court in Morgan v. 
Brundrett, 5 Bam. & Adol. 289. But this 
last case, as well as the other cases, shows, 
that the words "in contemplation of bank- 
ruptcy," are not necessarily limited to acts 
done, which would, per se, be acts, for 
which the party might, or would be deciared 
a bankrupt under the bankrupt laws; but 
which must and would produce on his part, 
a positive state of bankmptcy, in which he 
might become a proper subject of the bank- 
rupt laws. Mr. Justice Parke, In this case, 
said: "The meaning of these words 'In con- 
templation of bankruptcy,' I take to be 
that the payment or delivery must be with 
intent to defeat the general distribution of 
effects which takes place under a commis- 
sion of bankrupt" Mr. Justice Pntteson 
said; "The recent cases have gone too great 
a length; they seem to have proceeded on 
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tlie principle, that if a party be insolvent 
nt tlie time when he makes a payment or a 
delivery, and afterwards hecomes bankrupt, 
he must be deemed to have contemplated 
bankruptcy at the time when he made the 
payment. But I think, that is not correct; 
for a man may be insolvent, and yet not 
ccmtemplate bankruptcy." T^ord Chief Justice 
Gibbs, in the case of Fidgeon v. Sharpe, 
5 Taunt. 539-541, was still more expressive. 
"With respect," (said he) "to this doctrine 
of contemplation in cases of bankruptcy, 
we have nothing, either in the common or 
statute law, to show what it is. The cases, 
in which this doctrine was introduced, make 
it rtoppnd upon the quo animo: if a trader 
thought he should not ultimately have enough 
to pay all his creditors, it must be presumed, 
that if he gives full payment to one, he does I 
it in contemplation of bankruptcy. But if 
a man, honestly believing he shall have 
enough ultimately to pay all, but having 
bought goods with intent to apply them to 
the particular purposes of his trade, and 
finding, that It is necessary, that he should 
discontinue his trade, and therefore cannot 
make the intended use of the goods, thinks 
it fair and right to return the goods to the 
person of wliom he purchased them, I 
cannot say, that this is done with a view or 
contemplation of bankruptcy." The case of 
Pulling v. Tucker, 4 Barn. & Aid. 382. is 
very strong to the purpose of showing, that 
a voluntary conveyance to one creditor, with 
the design to give him a preference, to the 
prejudice of the rest of the creditors, is a 
fraud upon the bankrupt laws, and an act 
of bankruptcy- The same doctrine was hdd 
in Newton v. Chantler, 7 East, 137, 143, 144. 
In Wedge v. Newlyn, 4 Barn. & Adol. 831, 
it was expressly held, that a trader convey- 
ing away property to a creditor, to such an 
extent as will prevent him from continuing 
his business, and render him insolvent, com- 
mits thereby an act of bankruptcy. See, 
also, Newton v. Chantler, 7 Bast, 145, per 
Le Blanc, J.; Compton v. Bedford, 1 W, 
Bl. 302; Garr v. Burdiss, 1 Cromp., M. & E. 
447, Tyrw. 130, per Parke, Baron; Baxter 
V. Pritchard, 1 Adol. & E. 450; Abbott v. 
Burbage, 2 Bing. N. G. 444. Indeed, I should 
tlet^uce the general conclusion from the Eng- 
lish cases to be, that a conveyance by a per- 
son, knowing himself to be insolvent to one 
creditor, with a design of giving him a 
preference over the other creditors, in the 
event of his own expected bankruptcy and 
stoppage of business, was of itself an act of 
bankruptcy, as a fraud upon the bankrupt 
laws. But whether it be so or not, under 
those laws, I think it is the natural, if not 
the necessary, intention, deducible from the 
whole structure and policy of the bankrupt 
act of 1841. With this explanation, I should 
answer the second question also in the af- 
firmative. 

As to the third question, whatever may 
be the case under the peculiar provisions of 



the bankrupt laws of England, It appears to 
me that it ought to be answered in the af- 
firmative, under our bankrupt act of 1841, 
[5 Stat. 440.] The previous request or de- 
mand of the creditor, or the verbal promise 
of the debtor, when he contracted the debt, 
to give security upon request, does not make, 
and ought not to make, any difference as to 
the rights of the other creditors. Whether the 
mortgage Is spontaneous on the part of the 
debtor, or requested by the creditor; still, if 
each knows that the debtor is insolvent, and 
that he contemplates immediate bankruptcy, 
and breaking up of his business, and the ob- 
ject of the mortgage Is to secure a prefer- 
ence to that creditor over the other cred- 
itors, I think that it is a fraud upon the 
bankrupt act of 1841, and Is, therefore, an 
act of bankruptcy within the meaning of 
the statute. I shall direct a certificate ac- 
cordingly to be sent to the district comrt 

The certificate was as follows: 

It Is ordered by this court that the follow- 
ing certificate be sent to the district court, 
in answer to the questions adjourned by the 
said court into this court, in this case. 

1. The" first question is answered by this 
court in the affirmative, it being the opinion 
of this com-t, that upon the facta stated, the. 
retailer, who made the mortgage to the cred- 
itor, the mortgagee, in the case, must be 
taken to have known, that he was, at the 
time of maldng the mortgage, insolvent, and 
must stop and break up his business; and 
that he executed that mortgage In order to 
give the mortgagee a preference or priority 
over the rest of his creditors, in contempla- 
tion of thus stopping and breaking up nis 
business, and thus being in a state of bank- 
ruptcy. 

2. The second question is also answered in 
the affirmative, it not being essential in the 
opinion of this court, that the retailer should 
contemplate or intend, at the time of making 
the mortgage, to apply for the benefit of 
the banlirupt act of 1841, or thereby to sub- 
ject himself to be proceeded against by his 
creditors as an Involuntary bankrupt, under 
the bankrupt act of 1841. But that it Is suffi- 
cient to make the mortgage so given, a se- 
curity, conveyance, and transfer, in contem- 
plation of bankruptcy, within the meaning 
of the bankrupt act, that he should, at the 
time, know himself to be insolvent, and 
unable further to carry on his business, and 
that he contemplated a stoppage and break- 
ing up of his business, and intended by 
such mortgage to give a preference or pri- 
ority to the mortgagee over the rest of his 
creditors, in contemplation of such stoppage 
of business, and state of banicruptcy. 

3. The third question is also answered hf 
this court in the affirmative, this court be- 
ing of opinion, that, under the banlirupt act 
of 1841, [5 Stat. 440.] It is wholly immate- 
rial, whether tlie mortgage was voluntarj- 
and spontaneous on the part of the mort- 
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gagor, or was given upon the request or de- 
mand of the mortgagee, or upon a verbal 
promise made in general terms, when the 
debt was contracted, to give security upon 
request, if at the time of giving the mort- 
gage, the mortgagor linew, that he was in- 
solvent, and could not further continue his 
busluess, but must stop the same, and he 
intended by such mortgage to give a prefer- 
ence or priority to the mortgagee over the 
rest of his creditors, in contemplation of ! 
sucb stoppage of business and state of bank- 
ruptcy. 

4. The fourth question is answered in the 
affirmative, as being clearly an act of bank- 
ruptcy within the meaning of the Bankrupt 
Act of 1S41. 

JOSEPH STORY, 
One of the Justices of the Supreme Court 

of the United States. 



Case No. 561a. 

ARNOLD V. PECK. 

[Betts' Scr. Bk. ISS.J 

District Court, S. D, New York. 1850. 

Collision— Between Steam and Sail— Fault op 
Sailing Vessei* 

[Where a collision between a steamer and 
sloop wne caused by the act of the master 
of the sloop in jumping overboard, and aban- 
doning her, when he saw the steamer suddenly 
appear from under the stern of another vessel, 
he cannot recover any damages from the 
steamer.] 

[In admiralty, label by Lewis B. Arnold 
against W'llliam H. Peck to recover the 
value of the sloop Harmony, sun^ in conse- 
quence of collision with the steamboat Jsaae 
Newton. Dismissed.] 

JUDSON, District Judge. This was a suit 
in the admiralty court, to recover the value 
of tL^e;*" sloop Harmony, which was sunk in 
^t|ie' wifrth river, in consequence of a colll- 
.sfiJli'with the steamboat Isaac Newton. The 
latter left her berth, foot of Coupttandt 
street, at the usual hour, the Troy steamboat 
having just previously left the opposite side 
of the pier. About this time, the sloop, with 
Captain Harmony and one man, came from 
the East river round the Battery. The 
Isaac Newton, in taking a stretch to avoid 
the wake of the Troy, came near the sloop, 
and the man at the helm, instead of avail- 
ing himself of the advantage of the wind 
which was from the S. E., to keep away on 
the larboard side of the steamer, beciime 
frightened, abandoned the helm, and jumi>- 
ed into a small boat. The consequence was 
that the sloop ran into the net work of the 
steamer, and the hatches of the sloop be- 
ing open, she careened over in 54 feet of 
water. 

The question was, which vessel was in 

fault? The court says the sloop had the 

wind free, and a steamer is to be considered 

as always having it Two vessels, havihg 
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the wind, each must do all in its power to 
avoid a collision. The steamer was on her 
proper course, and did all she could to keep- 
away from the wake of the Troy, and from 
the sloop. Had the master of the latter con- 
sidered that he was to do something to avoi^ 
a collision, he would have, kept away, but 
instead of that, he deserted the helm, and 
left the sloop to the mercy of the swell; 
and the beam, being thrown overboard, 
struck the steamer, and the consequences 
were immediate. The decree must be, that 
this libel is dismissed, with costs. 



Case No. 661b. 

ARNOLD V. PBTTBB. 

[3 App. Com'r Pat. 353.] 

Circuit Court. District of Columbia. Aug. 3, 

1860. 

Patents for Inventions- Intekference — Ap- 
peal— Folding Envelopes. 

[1. A decision of the commissioner of patents 
that the manner of folding and fastening the 
sides of an envelop© upqn the back is not 
patentable cannot be reviewed on appeal when 
the evidence submitted does not bear directly 
upon that point.] 

[2. 'Where a claim for the manner of folding 
an envelope is embraced in a claim for the 
form of the envelope, which is rejected for 
want of novelty, the former claim becomes too 
broad for the invention, and should be restricted 
by amendment before the claimant can have 
\the matter considered on appeal.] 

[3. The manner of folding and pasting the 
sides of an envelope, being merely a matter 
of neatness of finish, which would be obvious 
to any one engaged in the manufacture of en- 
velopes, is not patentable.] 

At chambers. On appeal [by James G. 
Arnold] from the decision of the commis- 
sioner of patents in the matter of an inter- 
ference between claim of Jas. G. Arnold and 
patent of S. E. Pettee for an improved en- 
velope for letters, &c [Affirmed.] 

MERRICK, Circuit Judge. The questions- 
both of law and fact presented by the pend- 
ing appeal are simple, and lie within a very 
narrow compass. The invention in dispute- 
is an improved form of letter envelope, cut 
in such manner as to make the least possible- 
waste of material, and which Is so folded' 
as to present the utmost neatness of finish. 
Upon the question of priority of invention) 
raised by the second reason of appeal, I am. 
quite satisfied from a careful perusal of the 
testimony that, while the applicant shows by 
his witnesses— Arnold, Earle, and another — 
that he produced and exhibited to them the 
form of envelope in dispute In the months- 
of May and July, 1856, and later, the pat- 
entee proves by the testimony of Cobb (inter- 
rogatory 7, 11, 12, 15) and of Ellis (11, 13, 
45, 46, & 55) that he had produced and ex- 
hibited the same form of envelope In March 
and April preceding. I think, therefore, 
there is no error in the ruling of the office 
upon that point * 
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The fourtli reason of appeal Is not specific 
onougli to raise any question for my decision 
under tlie provisions of the 11th section of 
the act of 1838. The first and third reasons 
of appeal present the same question, to wit: 
that the office has erred in determining that 
the manner of folding and fastening the 
sides of the envelope to the back, irrespective 
of the form of envelope, is not a patentable 
subject. Supposing this position to be true, 
it could not avail the appellant for two rea- 
sons; he has not proved any precise fact 
touching the manner of folding as claimed, 
by either of his witnesses. Their attention 
is entirely directed throughout the questions 
and answers to the form of envelope and 
nothing can be gathered from their testi- 
mony, except from mere conjecture as to the 
manner of the fold. Indeed, it may be safe^ 
ly said that no idea on that subject seems 
to have been present during tlieir examina- 
tion. In the second place, the claim for the 
folding being embraced in that for the form 
of envelope and the latter being decided 
against him, the claim is vicious, as behig 
broader than the invention, and should have 
been restricted by an amendment in their 
proper limits. But, apart from these consid- 
erations, I entirely agree with the commis- 
sioner that the inventive faculty is not 
brought into action by folding and pasting 
the sides down upon the back or the back 
down upon the sides. It is mere matter of 
neatness of finish, and would be obvious to 
any one engaged in that business. It would 
moreover be an unwarrantable restriction 
upon the rights of the prior patentee to hold 
that he had not the right to use his own 
patented envelope in any mode in whicb It 
was reasonably susceptible of being used. 
Upon the whole case I am clearly of opinion 
that there Is no ground to disturb the title 
of the patentee upon any of the reasons of 
appeal filed. And were it otherwise I should 
feel myself constrained upon such a state 
of the case as is presented by this record to 
certify the case back to the commissioner, 
with instructions to proceed further to en- 
quire whether the party had not forfeited 
any prior claim he might have had by ab- 
staining to prosecute it for a period of three 
years and ten months after he had made 
it known to others, and he, too, a solicitor of 
patents by profession, and having actual as 
well as constructive knowledge of the meas- 
tire of diligence imposed by the law in such 
cases upon inventors. Now, therefore, I 
hereby certify to the Hon. Philip F. Thomas, 
commissioner of patents, that having as- 
signed the 25 of July for hearing said ap- 
peal, and having at request of both parties, 
adjourned the same to the first of August, 
I have heard them both by counsel, and 
considered the decision of office and the 
reasons of appeal, the response to those 
reasons, together with the testimony and all 
the other papers, and, findhig no error In 
the judgment of the office upon any point 
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presented by the reasons of appeal, the same 
is affirmed, and a patent is finally refused to 
Jas. G. Arnold. 



ARNOLD, (SMITH v.) See Case No. 13,004. 

ARNOLD. (SWATZEL v.) See Case No. 

13.682. 
ARNOLD, (SWOPE v.) See Case No. 13,702. 

ARNOLD. (UNITED STATES v.) See Case 
No. 14.469. 



Case No. 562. 

AKNOTT V. WEBB. 
[1 Dill. 362.] ^ 
Circuit Court, D. Kansas. 



1870. 



FoBEioN Judgment— Action on —Defeases— As- 
signment— Validity. 

1: In an action on a foreign judgment, the 
debtor may plead as a defense, that he was not 
served with a process, and that the attorney 
who entered an appearance and hied an an- 
swer for him, had no authority to do so. 

2, Where one of several joint or copartnership 
debtors himself pays off the judgment to the 
creditor, and causes it to be assigned to a third 
person, who advanced to the debtor the money 
with which he paid it. on an understanding be- 
tween them (to which the creditor was not a 
party, nor the other joint debtors), that he was 
to have the benefit of the assignment as a se- 
curity for his loan: Seld, that such assignee 
could not maintain an action against the other 
debtors, on the judgment thus assigned to him. 

At law. An action was brought, In New 
York, by a firm creditor, against the three 
members of the firm, after dissolution, on 
promissory notes made by the firm. Two of 
the defendants lived in that state, and the 
other, the present defendant, resided in Penn- 
sylvania. No summons or other process was 
issued in the New York action; but an an- 
swer was med by attorneys at law for all 
of the defendants. Judgment was rendered 
in that action, against all of the defendants; 
and the record thereof contains no recital 
as to the personal appearance of the present 
defendant (Webb); but only "that the de- 
fendants appeared and answered" by at- 
torney, and such an answer is on file, and 
of record. An action on this judgment was 
brought against the said Webb, by an as- 
signee thereof, in this court. 
Thatcher & Wheat, for plaintiff. 
Webb, Burns & Cose, lor defendant. 
Before DILLON, Circuit Judge, and DE- 
LAHAY, District Judge. 

PER CURIAM, (DILLON, Circuit Judge, 
and DELAHAY, District Judge, concurring.) 
Held, 1. That the defendant was not es- 
topped by the record of the New York judg- 
ment, from showing as a defence that he 
was never served with process, and never ap- 
peared to the action, and never employed, 
or authorized, or assented to the employment 

^ [Reported by Hon. Jolm F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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of the counsel who filed the answer. Shelton 
V. Tiffin, 6 How. [47 U. S.] 163; Harshey v. 
BlnekmatT, 20 Iowa, 161, and cases cited at 
pages 172, 173; Rogers v. Gwinn, 21 Iowa, 
38; Bryant v. Williams, Id. 329; Pollard v. 
Baldwin, 22 Iowa, 328; 5 Amer. Law Reg. 
<N. S.) 385. Held, 2. That if after the ren- 
dition of said judgment in New Yorl£, one 
of the joint debtors paid the same to the 
creditor, and colorably procured an assign- 
ment thereof to be made to the present plain- 
tiff, the latter could not recover thereon, even 
tliough he may have loaned the said judg- 
ment debtor the money with which he paid 
the judgment, and have made such, loan on 
the understanding between them that he was 
to have the benefit of an assignment of the 
judgment as security for his advance or loan 
to such judgment debtor. 



AROMA MILLS, The. See Case No. 2,(M1. 

ABONSON, (HOFFMAN v.) See Case No. 6,- 
576. 

A. ROSSITER, The, (WARD v.) See Case 
No. 17,147. 

ARBEDONDO, (WARD y.) See Case No. 
ARRW. The. (BUTLEB v.) See Case No. 



Case No. 663. 

ABROWSMITH v. BLTILINGIM. 

[4 McLean, 489; * 1 Amer. Law J. (N. S.) 448.] 

Circuit Court, D. Illinois. Dec. Term, 1848. 

Ejectment— Color op Title — Evidence— Limi- 
tations— Constitution ai. Law. 

1. Under the limitation law of Illinois of 1835, 
two things are necessary to the defense: first, 
possession, and second, a connected title in law 
or equity deducible of record, etc. Possession 
without title counts for nothing. The party in 
possession must have held under title for seven 

'years nest preceding the action brought 

2. To render an auditor's deed evidence of 
title to land sold for taxes under the law of 
1827, it must be first shown that the req.uisi- 
tions of the law have been complied with. 

3. The statute of Illinois of 1838-39, "to quiet 
possession and conform titles to land," is not 
a limitation law. It is a legislative convey- 
ance and adjudication of one man's land to an- 
other, and therefore unconstitutional. 

4. Color of title in good faith must be such 
a title as would pass the land of itself, if a 
better title be not shown; if it do not amount 
to that, but is on its face bad, the tenant can 
not be said to take possession in good faith. 

5. The belief of a tenant that his title is 
good must be a legal and intelligent belief, and 
can only be arrived at by an inspection of his 
title. If the court, on such inspection, pro- 
nounce it a connected title in law or equity de- 
ducible of record, etc., the tenant having been 
seven years in possession, would be protected 
under the limitation law of 1S35. The same 
would arise where the occupant held ^nde^ 
*'claim and color of title made in good faith." 

* [Eeported by Hon. John McLean, Circuit 
Justice.] 



Williams & Lawrence, for plaintifT. 
Browning & Bushnell, for defendant 

POPE, District Judge. The plaintiff 
showed title derived from the United States, 
and possession of the premises by the de- 
fendant. The defendant shows a connect- 
ed title from the auditor of Illinois upon a 
sale of the land for taxes In 1829, under 
the law of 1827. The deed bears date In 
1831. The sale was to Cavarly, who sold 

the premises to In 1834, and gave a 

Quit-claim deed reciting that he held under a 
deed from the auditor upon a sale for taxes. 
His grantee conveyed by qult-dalm deud In 

1840, the premises to under whom l^e 

defendant claims. No proof Is offered that 
the auditor complied with the requisitions 
of the law In making the sale for taxes, be- 
yond what the deed itself Imports. He has 
also proved seven years* residence on the 
land next preceding the bringing of the suit, 
and that he has paid the taxes assessed 
during that itime. 

The defendant relies, 1st On the statute 
of limitations of 1835, [Act HL Jan. 17, 1835, 
§ 2.] 2d. On the act of 1838-9, entitled " An 
act to quiet possessions and confirm titles 
to land," [Rev. St. 111. 1845, c. 24, § 8.] 

The plaintiff contends, 1st That the defend- 
ant has not shown the title required by the act 
of 1835, In this: that the auditor's deed con- 
veys no title, unless supported by proof of 
his compliance with the law under which he 
sold; 2d. That the act of 1838-39 Is uncon- 
stitutional in this: that it conveys one man's 
land to another, acting upon the right, not 
npon the remedy; 3d. That he has not shown 
claim and color of title in good faith, as 
requh:ed toy the law of 183S-39. 

The vast amount of property depending 
upon the principles involved in this case, 
gives to It unusual importance. It has there- 
fore been argued on both sides with con- 
summate ability and learning. Feeling ap- 
peals were made to the sympathies of the 
court ' in favor of settlers and In favor of 
laws of repose. It is only necessary to 
take a cursory view of the land titles In 
Illinois to show how little occasion there 
Is for those appeals. The United States was 
the great land holder. Before It proceeded 
to sell, it caused the land to be surveyed 
into quarter sections, numbered by town, 
range and section. It sold under great pre- 
cautions against sdling the same tract twice; 
in truth it very rarely happened; so that the 
patent was for a determinate and surveyed 
piece of land. Here was simplicity and no 
confusion. One wishing to own the same 
tract could ascertain, by application at the 
proper land office, if it was sold, and to 
whom. It is true that the patentee or some 
one holding under him, might sell twice. 
In such case, the junior purchaser in good 
faith would be a fit subject for the protec- 
tion of the statute of limitations. Can this 
be predicated of him who sets up a claim 
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based upon a deed from a man, or officer, 
•who proposes to convey the property of an- 
other? I thinlc not. The case was quite 
different In Kentucky and Tennessee, and 
In a part of Ohio. Virginia and North Car- 
olina sold and granted their land in Ken- 
tucky and Tennessee upon private surveys, 
and described the land in the patent as 
directed by the patentee, not knowing that 
some other may not have obtained a pat- 
ent for the whole or part of the land. Hence 
there were instances where the same land 
was covered by several patents. Hence 
arose endless litigation, and it became the 
duty of the legislative department to strain 
its power to the utmost to afford relief to 
thfe settlers. They indeed had claim and 
color of titie in good faith. It was the dhly 
of the courts to give fuU effect to the benev- 
olent policy of the legislature. It is far oth- 
erwise in this state. Here, a man takes 
possession of another's land, lending him- 
self to the unconscionable pm-pose of de- 
priving him of his acres for cents. This 
case had been argued for the defendant as 
if the military tract were alone interested, 
forgetting that it is a very small part of the 
state of Illinois, and that land has been sold 
for taxes all over the state 

The first point of defense, viz: the law of 
1835, will be considered. The law provides 
that every "real, etc., action brought lor the 
recovery of land which any person may be 
possessed of by actual residence, having a 
connected titie in law or equity deducible of 
record from this state or the United States, 
or from any public officer or other person 
authorized by the laws of the state to sell 
such land for the non-payment of taxes; or 
from any sheriff, marshal or other person 
authorized to sell such land on execution, 
or under any order, judgment or decree of 
any court of record, shall be brought within 
seven years next after possession taken. 
But, when the possessor shall acquire title 
after taking such possession, the limitation 
shall begin to run from the time of acquir- 
ing titie." The most striking and peculiar 
feature In this law is that no length of pos- 
session without titie will protect the occu- 
pant He must have held under titie for 
seven years next preceding the action 
brought. So, possession without titie counts 
for nothing. Two things are necessary to 
the defense. First, possession; second, a 
connected title in law or equity deducible of 
record, etc. 

The first the defendant has shown. Sec- 
ond, has he shown a titie as requh^ed by 
law? He relies upon the deed from the 
auditor. This court is relieved from the con- 
struction of the law under which the deed 
was made, as it has already received a con- 
struction by the supreme court of Illinois, 
In 1837, in the case of Garrett v. Wiggins, 
reported in 1 Scam. 343. The court there 
declares, "it is a settled principle of the 
common law that a party claiming under 
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a summary and extraordinary proceeding, 
must show that all the indispensable prelim- 
inaries to a valid titie which the law hatj 
prescribed in order to give notice to those 
interested and to guard against fraud, have 
been complied with, or the conveyance to 
him will pass no titie." The court classed 
the giving notice of the sale among the "in- 
dispensable requisites." The authority of the 
auditor to seU is limited to the lands adver- 
tised. "Without proof of this fact, the audi- 
tor's deed was not evidence of the regular- 
ity of the sale, and consequentiy conveyed 
no titie to the purchaser." In these remarks 
of the court, this court fully concurs. The 
case arose under the law of 1827, and the 
auditor's deed is for land sold for taxes un- 
der that law; so Is the case at bar. It is, 
therefore, A decision of the point now con- 
troverted. But it is said that the case of 
Garrett v. Wiggins, Is not In point, because 
in that case the plaintiff produced the audi- 
tor's deed In support of his action of eject- 
ment In the case at bar, the defendant 
produces the auditor's deed to protect his 
possession. In the former case, It was nec- 
essary for the plaintiff to make out a good 
titie. In the case at bar, it is only neces- 
sary that the defendant should show an ap- 
pearance of titie to protect his possession. 
It is sufficient answer to say, that the su- 
preme court of Illinois made no such quali- 
fication, but declared in terms that the deed 
conveyed no titie. But the act of limita- 
tions requires a titie. How, then, can it 
be satisfied with an instrument that con- 
veys no titie at all? The case of Skyle's 
Heirs V. King's Heirs, throws much light 
upon the subject It is a decision of the 
court of appeals of Kentucky, reported in 
2 A. K. Marsh. 384. In that case, the de- 
fendant in possession showed a connected 
chain of titie under a junior patent from 
the commonwealth. The court held, that 
it would protect him, because It would hold 
the land upon Its face when tried by itself. 
The state was the great landholder. It gave 
two grants; the younger would hold If the 
older were not produced. So he has titie 
deducible of record, etc. But it is far dif- 
ferent with the case at bar. The auditor 
does not profess to sell his own land or havt* 
any interest in it His power is, therefore, 
a naked power. It must appear that he has 
exercised it in the prescribed manner. This 
has not been attempted to be shown in this 
case. For these reasons the defendant has 
no titie, and is therefore not protected by 
the statute of limitations of 1835. 

Is the defendant protected by the statute 
of 1838-39, "to quiet possession and con- 
firm titles to land?" The defendant con- 
tends that It is in effect a limitation law. 
If not, that It is within the competency of 
the legislature to act upon the right in this 
matter so as to divest it. So much of the 
act as is material to this controversy. Is 
I as follows, viz: "Every person In the actual 
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possession of lands and tenements under 
claim and color of title made in good faith, 
and wlio shall for seven successive yeara 
continue in such possession, and shall also 
during said time pay all taxes legally as- 
sessed on such lands and tenements, shall 
be held and adjudged to be the legal owner 
of said lands and tenements to the extent 
and according to the purport of his or her 
paper title." Is it a limitation law? It 
does not profess to be one either in its title 
or body. But it is said at the bar, that lim- 
itation laws have their origin as to real ac- 
tions on the assumption of abandonment. 
No adjudged case or dictum in support of it 
has been shown, and none is believed to ex- 
ist; but abundant authorities can be shown 
to the contrary. See Bl. Comm. 188, and 
following pages. That position, then, is dis- 
missed with the remark, that It Is more In- 
genious than solid. It Is, then, a legisla- 
tive conveyance and adjudication of one 
man's land to another. The land passes 
against aU the world not enumerated In the 
saving clauses. The divestiture Is declared 
to depend upon the act of another, not for 
any fault or omission or commission In the 
true owner, who Is not required to Improve 
the Lind nor to pay the taxes; and if he 
did pay the taxes regularly, it would not 
save his property. Can legislatures in this 
enlightened ago, with written constitutions 
to restrain them, take from one and give to 
another his property with or without com- 
pensation? It is only necessaiy to state the 
proposition In Its nakedness to meet refuta- 
tion. 

Tbe owner has disregarded no regulation 
nor violated any law. Has he received any 
beueftt from the occupant for acts done with- 
out his request? The occupant has paid the 
taxes which might benefit the owner If hp 
had not paid them himself; but as they 
were paid without request, no action would 
lie against him for reimbursement. But he 
has improved and cultivated a portion of 
the land. (In the case at the bar, It Is not 
shown how mucli, nor that any lasting im- 
j)rovements were made, nor Is it necessary 
under this law.) But he has made Im- 
provements. Did they cost much? Probably 
not, in this prairie country. Was the owner 
benefitted? It is safe to presume not, if 
the improved land was prairie. If timber. 
It would be worse. The scarcity is such 
that great economy should be observed in its 
preservation. Most probably the owner was 
Injured. Hence, the occupant can have no 
legal or moral claim for benefits conferred 
by his labor. It was different In Kentucky 
and Tennessee. The lands there were cov- 
ered with timber, and required great labor 
and long time to open a farm. This awak- 
ened the sympathy of their legislatures for 
the occupant. But In Illinois the farms are 
already open, with scarcely sufficient timber 
for building, fuel and fencing. So, sympathy 
is misplaced when invoked in behalf of occu^ 
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pants In Illinois. But the great question 
must be met fearlessly, but with a profound 
sense of the resiwnsiblllty incurred by a 
judge, when he interposes the aegis of the 
law in defense of a citizen whose property 
Is divested by a legislative act, which im- 
putes to him no blame, and holds out to him 
no recompense for his loss. This act re- 
quires of him nothing, nor does it hold out 
threats of forfeiture for the doing or not 
doing any thing, but gives his property to 
another in terms on specified conditions. 

Is it within its constitutional powers? A 
slight glance at the construction of society 
may be not without profit in the solution 
of the problem. Man was sent into the 
world by his Maker to seek bis happiness; 
furnished with a code of laws, enacted by 
an aU-wlse and benevolent Ood, Implanted 
In his heart Although those laws were per- 
verted by imperfect man, their perfect 
beauty and adaptation to the moral govern- 
ment of the world is in a constant course of 
development as Christianity, civilization and 
true knowledge advances. His rights and 
obligations had and have their existence in 
that law. But man's happiness was insecure 
In his Insulated condition. He was inspired 
with social tastes. The social state promised 
increased happiness in the security it would 
afford to his person and property. Hence, 
the social compact In this compact it was 
agreed that man should surrender as many 
of his natural rights as was deemed con- 
ducive to the general good, and received in 
retm-n the engagement of the society to pro- 
tect him in his person and property. And 
for the surrender of the natural right to 
take redress for wrongs in his own hands, 
the society agreed to afford him suitable 
remedies for the injuries he might be ex- 
posed to. These obligations imposed upon 
the society the duty to establish a govern- 
ment; a legislature, to prescribe rules of 
conduct; a judiciary to expound them; and 
an executive, to enforce them. 

It would be unprofitable to give here an 
exposition af the origin and progressive 
changes in the titles to real estate in Eng- 
land. It is sufficient to say, that, until the 
latter part of the seventeenth century, they 
differed widely from ours. With us the 
tenure Is free and common socage; the 
tenure of a freeman. And a freeman may 
buy and seU at his pleasuure. This right is 
not of society, but from nature. He never 
gave it up. It would be amusing to see a 
man hunting through our law books for 
authority to buy or sell, or to make a bar- 
gain. The search would be vain. Society 
Indeed may prohibit the making contracts 
Injurious to the common good. This is a 
salutary restraint upon his natural right 
No grant Is needed. Eights are from nature. 
Titles and remedies are the invention of so- 
ciety. The latter are changeable at the will 
of the legislative department. Remedies 
may be granted or withheld; and as the 
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legislature has none over it, tJiere is none 
to control it. But the former— rights— are 
sacred, and can not he invaded but by up- 
turning the first principles of society; with- 
out violating the great, nay the only ob- 
ject and conditions of the social compact 
Magna Charta only asserted first principles. 
So the articles of the constitution of this 
and other states are only recognitions of 
those principles that uphold all free goveni- 
ments; the violation of which would dis- 
solve the obligations of obedience. 

In this enlightened age no government 
dare do it, without incurring a moral respon- 
sibility that no man will dare encoimter. 
The omnipotent parliament of Great Britain 

dare not 

This act is so fraught with disaster to the 
country in the insecurity of property, etc., 
that this court must assume that the legisla- 
t\u:e was not aware of a tithe of the evils 
they were entailing on the country if this 
law were sustained. The principles embraced 
and put forward in the law are at war with 
freedom. For the man is a slave whose 
property is unsafe. This act presents a 
strong anomaly. If the plaintiff had com- 
mitted a crime causing forfeiture, his prop- 
erty could not be taken from him but upon 
a judicial decision; but for no imputed fault 
it is talcen from him by this act without a 
trial. Hence, in the argument, the defend- 
ant's counsel earnestly repelled the idea of 
forfeiture in this case. The United States 
sold their lauds for a fuU price, and gave a 
grant in fee simple unconditionally. It is 
under a grant of this kind that the plaintiff 
claims. In case of actual settlers, full pay- 
ment of the land must be made, and all 
the favor they have is in the right of pre- 
emption. In this case the state of lUinois 
gives without price that which is not hers, 
but a citizen's. "No person shall be dis- 
seized of his freehold, etc., unless by the 
judgment of his peers or the law of the 
land." This is only declaratory of first prin- 
ciples. The only value of it is to restrict 
the government to a particular mode of 
divesting the title. "The judgment of his 
peers or the law of the land." The authori- 
ties agree that this must be done through 
the courts. 

This law of 1838-39, has been considered 
thus far as if the defendant rested his de- 
fense alone upon seven years' possession, and 
payment of taxes assessed. But he has an 
additional reliance. It is insisted that he has 
shown claim and color of title made in good 
faith. Connecting the latter part of the sen- 
tence with the first, it appears that the leg- 
islature intended a paper title; as it con- 
veys to him all the land to the extent and 
according to "the piu:port of his paper title." 
This is an important point in the case, and 
so thought the defendant's counsel, who di- 
rected to it very great exertions with an abil- 
ity rarely equalled. They insisted with 
great earnestness that the title shown by 



the defendant was "claim and color of title 
made in good faith," contemplated by the law; 
that it appeared fair on its face; that the 
auditor's deed was in the form prescribed, 
and therefore the occupant was warranted 
in indulging the honest belief that the title 
was good. But if in fact bad, still that it 
was sufficient to protect his possession. 

In England, title in ejectment, where the 
defendant shows possession, made no flgrn'o 
but to prove that he was not a wrong doer, 
and that his possession was adverse. Hence 
in England and America, under the twenty 
years' possession, a mere pretence of title 
might be deemed sufficient to show that the 
entry was not a trespass, and that he held 
adversely to the true owner. In such case, 
there is great force In the argument that it 
is enough that the occupant believed his 
title good. In that case, it is the possession 
that is the principal; the title only explanatory. 
The statute of Illinois makes the title the 
principal, the possession only auxiliary. The 
English decision must be understood to have 
reference to a different law from the law of 
Illinois. At the bar, the deed of the auditor 
has been likened to the grant from the Unit- 
ed States or from the state. The difference, 
however, is manifest. The United States 
and the state are sovereigns, and every act 
of a sovereign has all presumptions to sus- 
tain it; not so the acts of the auditor. The 
United States or the state profess to convey 
their own land; the auditor, the land of an- 
other. He, then, stands on no better ground 
than the sheriff, who Is bound to show his 
authority. The auditor does not profess to 
be the great land holder, but only to exercise 
control over another man's property under 
authority conferred by law; and does not 
show that he acted in conformity to the au- 
thority conferred. Nor has it be,en proved. 
See Garrett v. Wiggins, 1 Scam. 343; Thatch- 
er V. Powell, 6 Wheat. [19 U. S.] 119; Walker 
V. Turner, 9 Wheat. [22 U. S.} 541; Williams 
V. Peyton's Lessee, 4 Wheat. [17 U. S.] 77. 
All these cases concur in saying, that unless 
it appear that the officer or agent pursued 
his authority, the proceedings are void. (1 
here take occasion to say that I do not adopt 
the doctrine intimated by the court In the 
case of Garrett v. Wiggins, that the legisla- 
ture has the power to establish such rules 
of evidence as will compel the courts to re- 
ceive, the acts of agents as proof, either pri- 
ma facie or conclusive, that they have exe- 
cuted their duties correctly. But that case 
is not before the court The remark is made 
now only to repel the inference that I ac- 
quiesced in that doctrine.) It is not surpris- 
ing that the defendant's counsel failed to 
furnish the coiurt with an English definition 
of "claim and color of title," for the reason 
given above. But the supreme court of New 
York has defined it in the case of Jackson 
V. Frost 5 Cow. 351. The court says it 
must be, as "I understand the law, such a 
title as the law will prima facie consider a 
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good title; otherwise there would be no uni- 
formity." But in Illinois it must be a paper 
title, and that title must have the appear- 
ance of a good title. The consequences which 
might flow from the doctrine contended for 
by the defendant's counsel are truly start- 
ling. Suppose the defendant's deed had cov- 
ered the whole of Adams county. Several 
years* possession of a very small piece would 
give him all the unoccupied land in the coun- 
ty, if he be released from the obligation of 
looking into his grantor's title. As the case 
at bar now stands, the auditor's deed is void, 
and conveys no title. 

Color of title in good faith must be such a 
title as would pass the land of itself If a 
better title be not shown; for if it do not 
amount to that, but is on its face bad, the 
tenant can not be said to take possession 
in good faith. For example: If A conveys 
to B land avowedly the property of C, it 
Is a fraud in B to take the conveyance. If 
A professes to act by authority from C, or 
in any other manner, the authority must 
appear, or, in its absence, it is the duty 
of B to inquire. The fact of its being con- 
fessedly the property of 0, is notice to B; 
and If he neglect to inquire, but accepts the 
deed. It Is a fraud on C, if A in fact had 
no authority. That the grantee of Oavarly 
had notice, Is proved by the deed from 
Cavarly. That the defendant had notice, is 
plain from the fact that he bought without 
warranty, which he would not do without 
the exhibition of the title papers. Three 
years before his deed, the supreme coxn:t 
decided that such a deed conveyed no title, 
of which he is presumed to have had notice, 
as the decisions of the supreme court of a 
state are the law, and every man is pre- 
sumed to know the law of the land. 
They were purchasers with notice, and there- 
fore fraudulent. The auditor professes to 
sell, not his own land, but that of another; 
his authority to do this is a natural inquiry 
with the purchaser. Among others, two 
things must exist: First, delinquency; sec- 
ond, notice of the Inteniion of the auditor 
to sell. These inquiries will of course be 
made by the purchaser, and if he fails or 
neglects to seek information, it is at his risk; 
he becomes his own insurer, and can not 
protect himself under the plea of innocent 
purchaser without notice. 

The land in controversy has been sold by 
the auditor for $1 84 to Cavarly, a little 
more tlian a cent an acre. In a contest be- 
tween Cavarly and the plalntiflf, who would 
sympathize with Cavarly? Can the defend- 
ant who purchased with notice daim more? 
This court will not inquire into the con- 
science of the man whose morality will allow 
him to sleep quietly after appropriating to 
himself one hundred and sixty acres of val- 
uable land for the pitiful sum of one dollar 
and eighty-four cents. It is sufficient to say 
that he can not challenge any sympathy of 
this court. Nor does his grantee stand better. 
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With a full knowledge of the nature of the 
transaction, he thrusts himself forward to 
assist Cavarly to consummate the specula- 
tion. He had sufficient warning. First, Cav- 
arly was a lawyer; if he had no doubt of his 
title, he would have given a general war- 
ranty deed, and would have obtained a sound 
price for a sound title; his declining to do 
so was sufficient to alarm the fears of his 
grantee. Second, it Is a notorious fact that 
there never has been entire confidence in 
titles derived from tax sales; hence, there 
were different prices for patent titles from 
tax titles, .the latter much lower. Third, 
the uniform decisions of the courts of the 
United States and the states, are that the 
holders of tax titles must show that the offi- 
cer selling had complied with all the requi- 
sites of the laws' under which he acted. So 
universal has this been, that no case has been 
shown where a tax title has been maintain- 
ed; nor is it known that any one has been 
successful in the assertion of such title 
in any of the states. This was enough, of 
itself, to put the purchaser on his guard. 

Cavarly, then, and those holding under him, 
are of equal demerit, so far as to the paper 
title— all holding under the auditor's deed 
upon the tax sale, and all with full notice. 
But it is contended, with great earnestness 
and ability, that. If the tenant entered and 
occupied, believing his title good, his seven 
years* possession will protect him. This is 
probably true; but the difficulty is not there- 
by removed- The question stiU remains, 
how is this belief to be established? Not by 
the declaration of the tenant Not by his 
acts, because his motives for them might be 
other than might be ascribed to him. This 
is properly a question of law. The belief 
must be a legal and intelligent belief, and 
can only be arrived at by an inspection of 
his title. If the judge shall, upon its inspec- 
tion, pronounce it "a connected title in law 
or equity, deducible of record," etc, he would 
be protected imder the eighth section of the 
act of 1835, called the limitation law. The 
same would arise where the occupant held 
under "daim and color of title, made In good 
faith." 

It was well contended by the plaintiflPs 
counsel, that any other construction would 
subject the title to a trial ot the intelligence 
of the occupant, and could not be decided 
without taking the measure of his capacity 
to Judge. This would make the defense good 
for one man and fall with another; that it 
could not be known whether or not he would 
be protected until it could be ascertained 
what was the state of his intellect And 
how is this to be inquired into? The court 
can not in any case; and in this case at bar, 
no proof was offered to the court to enable 
it to form an opinion. The court then must 
examine the title offered by the defendant, 
and decide whether it is such a title as Is In- 
dicated by the statute. AVhatever the law 
makes it, so it must be assumed that the 
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party regarded it. All men -who are allowed 
:o manage their own affairs, are on a level in 
30urt, and presumed to know the law. 
Judgment for the plaintiff. 



A.IlROWSanTH:, The T. V. See Case No. 5,- 
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Case No. 668a. 

Ex parte ARTHUR. 

[3 App. Com'r Pat. 287.] 

Circuit CoQrt, District of Columbia. March 22, 

18G0. 

Patents for Inventions— Intehfeeence — Lubri- 
cating Oil-Caxs— Evidence. 

[1. A device for opening and closing the valve 
in the spout of a lubricating oil-can by means 
of a fiat spring, connected with a lever and 
thumb piece, is a new and useful improvement, 
entitled to be patented, on the testimony of 
machinists and manufacturers of such articles 
that it is superior, simpler, less liable to get out 
of order, and can be made at less cost than an 
old device, accomplishing the same result by 
means of a coiled spring.] 

[2. The testimony of machinists and manu- 
facturers having practical knowledge of the sub- 
ject-matter is of greater weight than the opin- 
ion of the commissioner of patents on the ques- 
tion of the usefulness and cost of an alleged in- 
vention.] 

Appeal [by Williara C. Arthur] from the 
decision of the commissioner of patents re- 
fusing to grant unto him letters-patent for 
an improvement in oil-cans for oiling ma- 
chinery. [Reversed.] 

MORSELL, Circuit Judge. The claim as 
set forth by Arthur is in these words: 
"What I claim as my invention is the com- 
bination of the spring A with the valve In 
the spout arranged as above described." 

It is alleged that the above description 
shows the nature of said invention to be 
the combination of a flat spring and a valve 
in the spout of the can, so that the spring 
shall serve as a lever to open and a spring 
to dose said valve. 

The report of the examiner, and adopted 
by the commissioner as his decision, is dated 
11 December, 1858. It states that Arthur 
claims "the combination of the spring A with 
the valve in the spout, and arranged as 
above described,"— whether the valve is lo- 
cated in the spout or at its base or lower 
end does not seem to be material, for the 
drawings show both modifications, and in 
the specification it is said " that the valve 
may be placed in either position. The 
chief distinction between the invention be- 
fore us and those to which the examiner has 
referred and to the discussion of which the 
applicant in his reasons of appeal mainly 
confines himself is that, whereas there the 
valve is kept in position by means of a coiled 
spring, in Arthur's the valve is forced and 
held upon its seat by the use of a flat spring. 
The substitution then of a flat spring for a 



coiled spring is the point upon which the 
question of patentability turns. Prima facie 
such a substitution is not the proper subject 
of letters-patent, and we must therefore look 
to the peculiar application and effect of the 
two springs in the separate arrangements 
which have been given to them, . 

The applicant holds: (1) That my (his) 
can is simple in construction. (2) It Is less 
liable to get out of order. (3) A^ It requires 
fewer parts and a simpler arrangement of 
them, it is cheaper,— and that all these ad- 
vantages are directly derivable from • * * 
the employment of a flat spring. Let us see 
if the allegations of the applicant are correct. 
The first and second heads may be merged 
into the third, Arthmr's can has "fewer 
parts" under a simpler arrangement, and "is 
therefore cheaper to the public." Referring 
to the patent granted to Levi S. Enos, Peby. 
12, 1856, we find that his valve like Arthur's 
is attached to the upper end of a rod which 
extends down into the body of the can. This 
rod is then bent upwards and reaches 
through the cap, thus forming two legs, 
the largest end of which, or to that end press- 
ing through the cap, is attached to the thumb 
piece, while in Arthur's arrangement the 
rod bearing the valve is attached to the flat 
spring, which is soldered to the in- 
ner side of the can and extends across its 
mouth, the end thereof opposite to its attach- 
ment bearing a rod which extends up through 
the top of the vessel and is provided with 
a thumb piece. Enos has a coiled spring en- 
circling the base of the spout, and having 
its bearings on the tmder side of the thumb 
piece and on the cap of the can a spring. 
Now what is the number of parts necessarily 
employed in both constructions? Enos' coil 
spring and forked rod, to the separate ends 
of which last the valve and thumb piece are 
connected, perform precisely the same func- 
tions that Arthur's valve rod, cross piece, and 
thumb rod do. Here then two elements of 
Enos* can are represented by three elements 
of Arthmr's can, and while the two require 
no preliminary preparation to fit them to 
their uses but the simple coiling of the wire, 
and the bending of the rod into the shape 
of a syphon whose legs are parallel, the three 
require four separate operations: 1st. Bend- 
ing one end of the cross piece or spring at 
right angles to the body. 2nd. Soldering the 
cross piece or spring to the inside of the can. 
3rd. The attachment of the valve rod to the 
cross piece or spring. 4th. The attachment 
of the thumb rod to the cross piece or spring. 
To say nothing of the comparative time in 
which these manipulations may be effected, 
and it being observed that both cans are pro- 
vided with tubes through which the thumb 
rods slide, Arthur's plan requires (counting 
the valves and thumb pieces in both cases) 
six individual parts; Enos' whole arrange- 
ment is effected by five. Where then is to 
be found the superior simplicity of Arthur's 
arrangement, where the diminished cost? 
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Certainly not In the spring \y1i1cIi is the gist 
of the iuveutiou— which in Euos' case serves 
to support the valve rod and return the valve 
to its seat when depressed for the outflow- 
ing of the oil, and which it cannot be and 
is not denied, can be manufactured no more 
cheaply than Enos'. We can, therefore, re- 
gard Arthur's plan only as a formal modifi- 
cation of Enos' presenting no superior ad- 
vantages eitlier in operation or In cost of 
construction. 

It is proper to add that several aflidavlts 
have been filed In this matter, but they fail 
to convince us that our judgment Is errone- 
ous. From one of them it does not appear 
that the affiant is any more capable of judg- 
ing of the merits of this class of inventions 
than we are; in two others the affiants may 
be interested in the invention— as far as ap- 
pears to the contrary; and to the fourth 
no oath is annexed, as the inventor places 
great importance in tlie use of a flat spring 
In this class of oil-cans he may as well be 
informed that the device is not new, It hav- 
ing been found in domestic oil-cans and lubri- 
cators for machinery. See Austin & Op- 
dyke's rejected applications and the patent 
gi'anted to Henry J. Hawkins, July 14, 1857, 
Gubricator,) on the 13 December, 1858. The 
foregoing report is confirmed, and the appli- 
cation rejected by the commissioner. 

Among the papers laid before me in this 
case there are the affidavits of eight wit- 
nesses, consisting of principal and assistant 
experienced, practical machinists, who swear 
that they are not Interested, four of whom 
are alluded to in the report just recited, 
one of them who says he has long been a 
manufacturer of tin and brass ware; that he 
has seen and is acquainted with the machines 
of Enos* and Arthur's cans, and having made 
an estimate of the cost of the manufacture 
of each, says he is prepared to state that he 
can furnish Arthur's can for fifty per cent.^ 
less than that of Enos, making both of the' 
same materials. The others swear that they 
have been acquainted with the two cans 
and they consider Arthur's can as much 
superior, simpler, more durable, less liable 
to get out of order and cheaper. 

To the foregoing decision the appellant has 
flled five reasons of appeal. The fourth will 
be particularly noticed; It will be sufficient 
to refer merely to the others. This was the 
state of the case when the commissioner 
laid before me all the papers in the case In 
compliance with due notice directed to be 
given of the time and place of the hearing. 

The appellant appeared by his attorney and 
submitted; * • * The fourth reason of 
appeal states— "The commissioner of patents 
In hfe rejection of the 14 December, 1858, 
has made an allegation injurious to said 
Arthur's invention, and which Is controvert- 
ed by the sworn testimony of men experi- 
enced In this branch of business, and filed 
In the ease, to which ♦ ♦ ♦ allegation the 
said Arthm' has so far been refused or not 



allowed to make an explanation that would 
place him properly before the community 
and tlie patent office. That he is prepared 
to show that his can can be made with 
fewer pieces and at much cheaper rates 

than the one with which it has been so 
unfavorably compared. The witnesses, fom: 
of whose affidavits are alluded to In the re- 
port just recited appear from the papers 
laid before me by the commissioner to be 
eight in number, all of whom swear that 
they are not interested in the subject,— one 
of them that he has long been a manufactur- 
er of tin and brass ware, that he has seen 
and is acquainted with the machines of Enos* 
and Arthur's cans, and having made an es- 
timate of the cost of the manufacture of 
each, says he is prepared to state that he can 
furnish Arthur's can for fifty per cent, less 
than that of Enos, making both of the same 
materials,"— he is said to be amongst the 
largest manufacturers of such kind of ma- 
chines in the United States. The others 
swear that they have been acquainted with 
the two cans, and that they consider Ar- 
thur's can as much superior, simpler, more 
durable, less liable to get out of order and 
cheaper. The commissioner in his testimony 
says: "Several affidavits have been filed In 
this matter, but they fail to convince us 
that our own judgment is erroneous. From 
one of them it does not appear that the affi- 
ant is any more capable of judging of the 
merits of this class of inventions than we 
are; in two others the affiants may be in- 
terested in the invention, as far as appears 
to the contrary; and to the fourth no oath 
is annexed." 

.There can be no doubt that the capacity 
of the commissioner to judge, as he has said, 
must be considered as greatly superior to 
that of the witnesses, and his judgment 
worthy fully to be confided in; but the wit- 
nesses testify as to their practical knowledge 
of the machine— a machinist by trade— what 
such would cost to make them; and of the 
opinion in the practical use of them of such 
kind of opportunities and facts It is presumed 
the commissioner could not have had knowl- 
edge— with respect to their being interested, 
there is no proof of the fact; on the con- 
trary, they have all sworn that they wei^e 
not, and from the stations they fill, that of 
masters and assistant-masters of machinery, 
it would be too much to suppose they have 
sworn falsely. I cannot, therefore, deny the 
credit due to their testimony which Is claim- 
ed — the amount of which shows that the 
article according to practical use and experi- 
ment has been found to be greatly cheaper, 
better and more convenient to the public, 
besides answering all the purposes of Enos* 
invention, thus falling within the principle 
of patent law stated in Curt. Pat. § 8. "We 
are of opinion that if the result produced 
by such a combination be either a new arti- 
cle, or a better article, or a cheaper article 
to the public than that produced before by 
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the old method, that such a combination is 
an invention or manufacture intended by 
the statute and may -well become the subject 
of a patent." 

I thinlc, therefore, there is an error in the 
decision of the commissioner, and that the 
same ought to be and hereby is reversed 
and annulled, -and a patent is directed to be 
Issued to the said William C. Arthur as 
prayed. 



ARTHUR, (BUTTERFIBLD v.) 
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ARTHUR et al. v. The OASSnJS. 

[2 Story, 81.]^ 

Circuit' Court, B. Massachusetts. Oct. Term, 

1841. 

Shipping— Charter Party — Tjabilitt of Own- 
ers— Refosal TO Accept Goods— Freight— 
Measukb of Damages. 

1. "Where the schooner Cassius was chartered 
to the master, as owner, for a certain voyage, 
and by the terms of the ciiarter-party, tlie gen- 
eral owners were to share the freight with the 
master— it was hdd, that the general owners 
were directly liable, as owners, for the voyage; 
and that the claim of the shippers for dam- 
ages was not restricted to the master person- 
ally, although their agreement was made solely 
with him. ^„«n- 

[Cited in Skolfield v. Potter, Case No^,925; 
Webb V. Peirce, Id. 17.320: The l^eeman 
V. Buckingham, 18 How. (59 TJ S.) iqq; 
Thomas v. Osborn, 19 How. (60 U. S.) 40; 
Harney v. The Sidney L. Wright, Case No. 
6,0S2a; The International, 30 Fed. 377.] 

2. Where, also, the master was, by his agree- 
ment with the shippers, to deliver the cargo at 
Velasco, but upon his arriving there, the con- 
signee refused to receive it,— it was held, that, 
as the cargo was not of a perishable nature, 
the master was bound to land it at Velasco, 
and store it for the benefit of tlie shippers, and 
could not carry it to anottier port, nor sell it; 
although it could not be sold at Velasco. 

3. So, also, where freight was payable "on 
delivery of the cargo at the port of Velasco, — 
it was held, that until such a delivery, no 
freight could accrue; and that the master 
should have landed the cargo, and secured his 
lien for freight by placing it in the hands of his 
agent for the benefit of the owners, but subject 
to the freight. 

[Cited in Cargo of Salt, Case No. 2,406; The 
Maria White, Id. 9,083; Fox v Holt, Id. 
5,012; Irzo v. Perkins, 10 Fed. 780.] 

4. But as the master had carried the cargo 
to New Orleans, and sold it, it was held, that 
the libellants were entitled to receive the actual 
value of the cargo at Velasco at the time when 
the same might have been there landed, deduct- 
ing all duties and charges, and the freight for 
the voyage, as if the cargo had been duly land- 
ed. 

[Cited in The Joshua Barker, Case No. 7,547; 
The Freeman v. Buckingham, 18 How. {o4> 
U. S.) 190; The Maria White, Case No. 9,- 
083; The Boston, Id. 1,671; Hatton v. 
The Melita, Id. 6,218.] 
5. The rule of damages in prize cases ordi- 
narily supposes, that the vessel has been cap- 
tured before she has arrived at the port of 

^[Reported by William W. Story, Esq.] 
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destination, and the court, in odium spoliatoris, 
will presume the cargo to be worth more at the 
port of destination than the prime cost by 10 
per cent. But to cases where the vessel has 
arrived at the port of destination this rule does 
not apply. 

[6. Cited in New Jersey Steam Nay. Co. v. 
Merchants' Bank, 6 How. (47 U. S.) 436, to the 
point that proceedings in admiralty may be 
prosecuted for marine torts in rem and m per- 
sonam. Cited in The Clatsop Chief, 8 Fed. 164, 
to this same point.] 

In admiralty. Libel [by Isaac W. Arthur 
and others] on a charter-party, in rem 
against the schooner, and in personam 
against the master. The libel, in substance^ 
stated:— 1st That Simon B. Cottrell, master 
of the schooner Cassius, on the third day 
of October, 1838, by a certain charter-party 
of affreightment at New York, annexed to 
the libel, made and concluded between him 
and the libellant, engaged to take and re- 
ceive on board the said schooner a cargo of 
white pine and hemlock, and lumber, both 
under and on deck, and all such lawful goods 
and merchandise as the libellants might 
think proper to ship, and transport the same 
from said New York to the port of Velasco, 
in Texas, by the way of Kingston on the 
North river. 2d. That it was engaged, 
among other things, that the libellants 
should pay to the said Cottrell for the freight 
or charter of the said vessel at the rate 
of fifteen dollars for each thousand feet of 
inch board measure on delivery at the port 
of Velasco, in conformity with the bills of 
lading, with five- per cent, primage, such 
payment to be made in the manner specified 
In the said charter-party. It was also 
agreed, among other tilings, that no freight 
should be paid on such part of the cargo, if 
any, as might l>e lost in rafting the same on 
shore. 3d. That on the 17th of October, 
1838, in pursuance of the said contract, the 
libellants delivered and shipped on board 
the Cassius, the following goods and mer- 
chandise:— 47,755 feet hemlock and pine 
lumber; 29,836 feet hemlock boards, siding, 
&c.; 9 boxes doors, door-casings, &c.; 10 
boxes window glass; 1 box books, stationery, 
&e.; 1 Franklin stove; 1 box stove; 4S 
pounds of pipe; 3 boxes paste blacking; all 
of great value, to wit, of the value of $1,561, 
for which the said Cottrell signed four bills 
of lading, in the usual form, stipulating to 
deliver the same to one Morgan L. Smith, 
upon payment of freight, according to the 
said charter-party, with primage and aver- 
age. 4th. That soon afterwards the vessel 
set sail, and arrived at Velasco on the 9th 
day of November, 1838, and that the said 
Cottrell did not deliver the said cargo to the 
said Smith, but set sail and went to New 
Orleans, and there sold it, and received the 
proceeds, and still retains the same. 5th. 
That the libellants have always weU and 
truly performed their covenants and under- 
takings, but that the said Cottrell has not, 
by not delivering the said cargo to the said 
Smith. 6th. That, by reason of such non- 
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delivery, the libellants liave lost not only all 
the profits, which they would have received, 
if the said cargo had been delivered, but 
also the whole value of the said cargo; and 
that the said CSottrell wholly refuses to pay 
them the amount of their damages, or the 
value of the cargo, or the proceeds of its 
sale in New Orleans, and that their damages 
amount to a large sum of money, to wit, 
?3,000. Whereupon the libollnnts pray, that 
process may issue against the said vessel, 
and that the said Cottrell and all other per- 
sons Interested be cited to appear, and that 
the court wIU pronounce the damages afore- 
said, and decree such other relief to the 
libeUants as shall to law and justice ap- 
pertain, and condemn the said vessel and all 
persons intervening, in costs. 

The answer of the master stated, as fol- 
lows: 1st That the respondent was author- 
ized by the owners of the schooner Casslus, 
and had made an agreement with the said 
owners, to victual and man the said schoon- 
er, and to receive for compensation therefor, 
and for his own services as master, one 
half the freight earned by the schooner, and 
the other half to be paid to the said owners. 
2d. The respondent admitting the several 
matters in the first, second and third artidea 
of the libel to be true, except the valuation 
of the goods, farther alleges, that the Oas- 
sius set sail and arrived at Velasco on the 
9th day of November, 1838, as set forth, 
and that upon her arrival, the said Morgan 
L. Smith, consignee of the cargo, came on 
board with a pilot, and instructed the re- 
spondent to raft the said lumber ashore, as 
the said pilot should direct, and that the 
said pilot thereafter directed the mode in 
which th6 said lumber should be rafted 
ashore, and about twelve thousand feet of 
lumber were made into a raft and towed 
ashore, as nearly as practicable, pursuant 
to his directions, and then left to drift 
ashore; and that the same raft was safely 
landed, and was hauled out of the water 
by men in the employ of the said Smith, 
who was himself present That afterwards, 
before any more could be so rafted ashore, 
the said Smith gave notice that he would 
receive no more of the lumber, and would 
not pay any freight thereon in case it should 
be landed, and advised the respondent to 
throw it overboard, as, in that case, he 
could call on the underwriters, he being 
fully insured, and the respondent could also 
receive from the underwriters the amount 
of his freight; and that the said Smith as- 
serted to the respondent that there was not 
money enough In Velasco to pay the freight 
for the said cargo; and that the winds and 
weather were as favorable for landing the 
remainder of the said lumber as they were 
when the raft was landed; and that the 
said Velasco is a small and poor place, con- 
taining not more than twenty-eight houses, 
and not more than one hundred and twenty- 
B\x inhabitants, and that there was no mar- 



ket at Velasco for the said lumber, and that 
the same could not have been there sold for 
sufiicient to pay the freight agreed upon by 
the charter-party; whereupon the respond- 
ent set sail for New Orleans, that being 
deemed to be the best port to make with 
such a cargo, with the residue of the cargo 
on board, and there sold the same, and the 
net proceeds of the sale amounted to $1,- 
277.16. 3d. That the respondent has weU 
and truly performed his covenants and un- 
dertakings, inasmuch as he had no means 
in his power to compel the said Smith to 
receive the said cargo, and to pay the freight 
thereon, and was not bound to part with thu 
possession of the said cargo, until the said 
freight was paid; and the respondent avera- 
that he was ready and willing, and offered 
to deliver the said cargo according to the 
terms of the charter-party; but that the 
said Smith would not receive It, nor pay 
freight and, therefore, that the libellants 
did not well and truly perform their cove- 
nants and agreements in the said charter- 
party, and in consequence thereof, the re- 
spondent was compelled to convey the cargo 
to New Orleans, and there to sell it 4th. The 
said respondent denies, that the libellants 
have lost any profits upon the said lumber, 
and avers, that it could not have been sold 
at Velasco for enough to pay the freight, 
and the respondent claims, to be paid by 
the libellants, the amount of freight accord- 
ing to the term of the charter-party, to wit, 
$1291.50, and the farther sum of $800 for 
the detention and delay at Velasco, and 
for transporting the cargo to New Orleans, 
and he claims to hold the whole proceeds of 
the sale of the said lumber at New Orleans, to 
pay the sum due to him from the libellants; 
and he prays the honorable court to decree, 
that the balance remaining due to him from 
the libellants, shall be by them paid to him; 
and he denies that the libellants have suf- 
fered any damages. Wherefore he prays the 
court to pronounce against the libel and con- 
demn the libellants in costs. The answer 
was subsequently amended, by stating, that 
the box of books and stationery, and the 
three boxes of paste blacking, were not sold 
with the cargo at New Orleans, but were 
sent to the said Smith by the schooner Wil- 
liam Bryant, from New Orleans, and the 
stoves and pipe were not sold, and that their 
value when taken on board at New York, 
was about twelve dollars, and that In ad- 
dition to the proceeds of the said sale, the 
said stoves and pipes are Insufficient to pay 
to the respondent the amount due to him,, 
and, therefore, he claims to hold them. 

The answer of the owners corresponded In 
substance to the answer of the master, and 
stated, that by the agreement existing be- 
tween them and the said master, the said 
master was owner, for the voyage, of the said 
schooner, and as such owner solely responsi- 
ble for all contracts relative to the same, 
and that the owners are not liable for any 
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default, neglect, or other liability of the 
«aid master in relation to the said voyage; 
that the owners never received any account 
from the said Cottrell, nor from any other 
person dm-ing the time in which the schoon- 
er was performing her said voyage to Ve- 
lasco, any more than the sum of $638.58, 
except that they received from the said Cot- 
trell the said stoves and pipes, and that 
they, the owners, insist that they are enti- 
tled to the said sum, and the said stoves and 
pipes, as having been paid and delivered by 
the master under his contract with them. 

There was evidence tending to show, mat 
the consignee, subsequently to his refusal, 
•offered to receive the cargo. 

At the hearing in the district com-t, there 
was a decree dismissing the libel, and from 
that decree an appeal was brought to this 
-court 

The cause was argued by F. C. Loring, for 
libellants, and by WiUiam Gray, for respond- 
ents. 

For the libellants, It was contended as fol- 
lows: The matters put in issue by the plead- 
ings are, 1st, the cause of the departmre from 
Yelasco; 2d, its sufficiency in point of law, 
to excuse the departure. 

The respondents allege, 1st, that the con- 
signee refused to receive the cargo at Velas- 
co; 2d, that it could not be sold there for 
Kjnough to pay the freight; and then argue 
that the master was justified in taking the 
■cargo to New Orleans, and selling it there, 
find has the right to retain the proceeds in 
payment of the freight stipulated to be paid 
■on the delivery at Yelasco. 

The libellants deny both the fact and the 
law. The alleged refusal of the consignee 
to receive the cargo, is relied upon as the 
■main ground of defence. The proof of this 
Is drawn from an abandonment made by 
him to the insurers on the cargo, on account 
■of the unfortunate result of an attempt to 
land a part of it, and the state of the weath- 
er, and from some testimony, as to a refusal 
"by the consignee to pay the freight The 
abandonment was a matter between the 
shippers and insurers, which did not in any 
wise affect the master, nor discharge him 
from his contract to land the cargo according 
to the charter-party. The testimony as to 
the refusal to pay the freight is by no means 
satisfactory or unequivocal, and is entitled 
to littie weight But however this may be, 
it is fully proved, that afterwards, the con- 
signee urged the master to wait for a favor- 
able opportunity and land the cargo, and 
promised to pay the freight if landed accord- 
ing to the charter. Ir there had been a re- 
fusal, it was fully retracted, and the parties 
stood as if none had been made. But if the 
<;onsignee did refuse, the question remains 
whether the master was thereby justified in 
leaving the port taking the cargo to another 
port and selling it By the maritime law, 
the shippers are bound to pay the freight. 
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The consignee is not unless he receive the 
goods. 

The master is botmd to carry and deliver 
the cargo, imless prevented by perils of the 
seas. He is a mere carrier, having no inter- 
est in the cargo, or the result of the adven- 
ture; if it arrive at a poor market, it does 
not diminish wis freight By the charter- 
party, the owners, not the consignee, were to 
pay the freight: he therefore did not look to 
the cargo, and had not even a lien upon it 
for the freight His duty was simply to de- 
liver the cargo according to his contract, 
and look to the charterers for the freight 
If after the delivery the consignee had re- 
used to give the stipulated bills on the char- 
terers for the freight he might perhaps have 
had the right to sell enough to pay it: at 
any rate, he would have earned his' freight; 
and if the consignee had then refused to re- 
ceive the cargo, the loss would have fallen 
on the owners, and not on the master. Ma- 
rine Ordinances, bk. 3, tit 3, § 517; Chicker- 
ing V. Fowler, -4 Pick. 372; Story, Bailm. pp. 
340-350. As to the aUegation, that the car- 
go, if landed, could not have been sold for 
enough to pay the freight: the fact, if 
proved, would be whoDy immaterial, especial- 
ly as the freight was payable in New York, 
and could not be affected by the state of the 
market at Velasco: but the evidence shows, 
that if landed in good order, it could have 
been sold at a large profit, and for much 
more than the freight The testimony to the 
contrary comes from persons who evidently 
have no knowledge as to this matter. This 
is the defence set up in the answer; but 
there is a fact in the case, not stated in the 
answer, which explains the conduct of the 
master in going to New Orleans, and clears 
up the mystery which otherwise overhangs 
the proceedings at Velasco. It appears, from 
the testimony of various witnesses, and also 
from the protests made by him, that he was 
alarmed for the safety of his vessel, while 
lying off Velasco; that he considered her to 
be in a dangerous situation, and did not deem 
it prudent to remain there longer. There can 
be no doubt on the evidence, that this was 
the true cause for the departure; and none 
but that this fear was without just cause; 
and that, if the vessel were seaworthy, it 
would have been perfectly safe and prudent 
to have remained, until a favorable oppor- 
tunity should occur to land the cargo. It 
was not the alleged refusal of the consignee 
to receive the cargo, nor the state of the 
market at Velasco, but an unfounded fear for 
the safety of his vessel, which induced him 
to go to New Orleans, against the remon- 
strance of the consignee. And if this be 
proved, there can be no question as to the 
liability of the owners to indemnify the ship- 
pers for the loss occasioned thereby. As to 
damages, the authorities seem to establisli 
the rule, that where the cargo has not been 
delivered at the port of destination, the 
amount to be recovered shall be the value at 
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the time and place of sbipment, with the ad- 
dition of ten per centum and interest. The 
Lively, [Case No. 8,403;] Wheelwrigrht v. 
Boors, 2 Hall, 391; The Amiable Nancy, 3 
Wheat [16 U. S.] 546; Smith v. Richardson, 
3 Caines, 319; Bridge v. Austin, 4 Mass. 
115; Dusar v. Murgatroyd, [Case No. 4,199 ;J 
Gilpins V. Conseequa, [Id. 5,452;] Willings v. 
Same, [Id. 17,760;] Youqua v. Nixon, [Id. 
18,189;] The Lucy, 3 C. Rob. Adm. 238. No 
deduction is to be made for freight, as the 
cargo was not delivered according to the 
charter-party. Lawes, Charter Parties, 148; 
Abb. Shipp. 273. Delivery precedes the right 
to demand freight Logs of Mahogany, [Case 
No. 2,559.] No pro rata freight was earned; 
the llbellants derived no benefit from the car- 
riage to New Orleans, and none can be claim- 
ed for the raft landed, because it does not 
appear that it was landed according to the 
charter-party, nor in good order, nor how 
much was landed, and becaiise the contract 
was to deliver the whole and not a part 

For the respondents, it was contended as 
follows: The diarter-party was merely a 
personal contract between Simon G. Cot- 
trell and the shippers, and no liability at- 
taches to the owners of the schooner. Cot- 
trell was the owner for the voyage. Tag- 
gard V. Loring, 16 Mass. 330; Abb. Shipp. 
(Ed. 1829,) p. 22. And as such, neither the 
general owner nor the vessel is liable for 
his acts. We concede, as a general propo- 
sition, that the ship is bound to merchandise, 
and merchandise to the ship. Abb. Shipp. 
93; Volunteer and Cargo, [Case No. 16,991.] 
But we contend that this principle does not 
extend to cases where the general owner Is 
not the owner for the voyage. It is well 
settled that a lien on a cargo for freight 
may be displaced by particular circum- 
stances, which denote a dear and deter- 
minate abandonment Logs of Mahogany, 
[Id. 2,559.] If, therefore, a lien for freight 
may be displaced, so may a lien upon the 
vessel; and we take the position that where 
the owner of the voyage is distinct from the 
general owner, the lien Is displaced. If the 
owners have made a special contract for 
the employment of a ship, as was the case 
here, the master cannot substitute another 
contract Abb. Shipp. 99. The owner Is not 
liable for goods clandestinely taten on board. 
Walter v. Brewer, 11 Mass. 99. In Kleine 
v. Gatara, [Case No. 7,869,] the court say, 
that where the charterer becomes owner for 
the voyage, there is no lien of the general 
owner for freight It Is confined to cases 
where the carrier for freight is the owner 
for the voyage. The rights are reciprocal; 
if the general owner has merely a personal 
action, the shipper should have no more. 
Now Cottrell was the owner, and the gen- 
eral owners never received more than 
$038.58, and the stoves and pipe, valued at 
$12; and yet It is sought to make them 
responsible for the whole. If, however, the 
coxn-t is of opinion that the owners of this 



vessel are liable, then we come to the merits. 
The maldng of the charter-party, loading- 
the vessel, and arrival at Velasco, are not 
disputed. The libellants* groimd of actloa 
Is upon non-delivery at Velasco, going to 
New Orleans, selling cargo, and retahiing 
proceeds. The non-delivery, sale, «Scc., are 
admitted; but the reasons assigned for this- 
course constitute the defence. These are, 
1st That the consignee, who was owner, or 
agent for the owners, refused to receive the 
cargo, and to pay the freight according to 
the charter-party. 2. That the cargo could 
not have been sold at Velasco for enough to 
pay freight 

What, then, are the principles of law 
which govern such a case? The master has 
a lien upon a cargo for freight, and is not 
botmd to part with the cargo until the 
freight is paid. Abb. Shipp. 247, 273; Brad- 
street V. Baldwin, 11 Mass. 229. An express 
contract is no waiver of lien. Peyroux v. 
Howard, 7 Pet [32 U. S.] 324. Volunteer 
and Cargo, [Case No. 16,991.] It cannot be 
denied, that he has such lien upon the cargo, 
and, as a necessary result has the right to 
retain it If, therefore, the master forward 
goods, or be prevented or discharged from 
so doing, he is entitled to his whole freight 
Hunter v. Prinsep, 10 East, 394. If the con- 
signee refuse to receive the cargo, the master 
may, by authority of a magistrate, sell a part 
for payment of his freight and deposit the 
rest in a warehouse. Valin, Ord. Mar. bk. 
3, tit 3, art 17. The voyage being per- 
formed, and the master ready to deliver the 
cargo, he is entitled to freight [Griswold 
V. Insurance Co.,] 1 Johns. 213; [Ludlow 
v. Bowue,] Id. 14; [M'Kinstry v. PearsaU,) 

3 Johns. 319; [Mayell v. Potter,] 2 Johns. 
Gas. 371; Abb. Shipp. note, pp. 288, 298; 
Morgan v. Insurance Co. of North America, 

4 DaU. [4 U. S.] 455. If It could not be sold, 
he would have a right to carry it to the 
nearest and most convenient port But if 
the cargo could have been sold at Velasco for 
enough to pay freight yet after the refusal 
of the consignee to accept, the master be- 
came agent for the owners of cargo; and 
the owners of the vessel are not responsible 
for his acts In that capacity. Then If the 
master had no right to go to New Orleans, 
we say, that after the cargo was carried 
to Velasco, and the consignee refused to 
receive it the master thereupon became the 
agent of the shippers, and his acts In that 
capacity cannot affect the owners. The 
Sarah Ann, [Case No. 12,342;] The Gratitudine, 
3 0. Rob. Adm. 240; 1 Phil. Ins. 192; Stock- 
er V. Harris, 3 Mass. 417; 1 Phil. Ins. 471; 
Waldens v. Phoenix Ins. Co., 5 Johns. 324, 
325; Young v. Smith, 3 Dana, 92. If the 
consignee refuse to receive the cargo, the 
master must act as agent for the owners; 
that is, he alone is accountable to them. It 
may become important to consider where Is 
the burden of proof; and. In such case, if we 
show a refusal to receive and pay freight 
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and the llb^ants rely upon a waiver, they | 
take the onus. 

[Before STORY, Circuit Justice, and 
SPRAGUE, District Judge.] 

STORY, Circuit Justice. This cause has 
been very fully argued upou the appeal. 
The merits of the whole controversy mainly 
turn upon the following points. 1. Whether 
there was in fact a linal refusal on the part 
of the consignee at Velasco to receive the 
goods there. 2. If there was, whether the 
master had a right, under all the circum- 
stances, to carry- the same to New Orleans, 
and there to make sale of them on account 
of the shippers. 3. If the respondents fail, 
on these points, to make out a satisfactory 
defence in proof, whether, as owners of the 
Cassius, they are responsible for damages 
to the libellants. 4. If they are so liable, 
what should be the rule and measure of the 
damages. 

In respect to the liability of the owners of 
the Cassius, (who have intervened for their 
own interest,) in this suit, I have no diffl- 
cvaty. The charter-party is in no just sense 
ii mere personal contract of the master. It 
^contains an express stipulation, pledging not 
only the personal security of the master, but 
also the Cassius and her freight and ap- 
purtenances, for the due fulfilment of the 
covenants of the charter-party on his side. 
Now, if the master was, as the owners of 
the Cassius by their answer assert, owner 
for the voyage, imder a special agreement 
with them, I do not perceive why he Is not 
to be deemed so for all purposes whatsoever, 
and to have a perfect right as such owner 
to pledge the Cassius for the due fulfilment 
of the charter-party. If, on the other hand, the 
general owners were owners for the voyage, 
as I am of opinion upon their own statement 
of their agreement witli the master, they 
ought to be held to be, then the Cassius is 
liable upon the charter-party, which is not 
denied to have been only authorized to be 
made for the voyage therein stated. What 
was that agreement, as stated in the an- 
swers both of the master and the owners? 
That the master "should employ and navi- 
gate the Cassius, and victual and man her, 
and should be entitled to retain as his com- 
pensation therefor, and for his own services 
as master, one half of the freight, which 
should be earned by the Cassius, and he was 
to pay the other half of the freight to the 
owners of the said schooner." The owners, 
tlien, were, upon acknowledged principles of 
law, jointly interested with the master in 
the freight; and jointly responsible with the 
master to the shippers, as partners or part 
owners in the freight and profits of the voy- 
age (the gross freight); or he was to receive 
the half freight In lieu of and as a compensa- 
tion for his services as master, and then the 
owners were directly liable as owners for the 
voyage, as well as general owners. In either 
view, the case would fall within the prin- 
ciples applicable to the jurisdiction of courts 
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of admiralty by proceedings in rem upon 
charter parties, which were recognized In 
the case of The Volunteer, [Case No. 16,991,] 
with which I have not since seen any reason 
to be dissatisfied. The case of Taggard v. 
Lorlng, 16 Mass. 33G, has been cited at the 
bar as establishing, that the master was 
owner for the voyage. That case Is distin- 
guishable In its actual circumstances from 
the present. The agreement In that case 
does not appear from the statements of the 
Report to have been identical with the pres- 
ent. And if it were, I must say, that I 
should have -some difficulty In acceding to 
the authority of that case, if it meant to es- 
tablish, that the master had an exclusive 
special ownership in the ship for the voy- 
age. I should rather incline to the opinion, 
that if he had any ownership at all for the 
voyage, it was in common with the general 
owners. In the present case there does not 
appear to be any distinct proof of what the 
agreement between the owners and master 
was. None is produced In writing, and none 
is established in the testimony. It rests 
wholly upon the answers of the owners and 
master, whose statements on such a point, 
even if responsive to the allegations of the 
libel, (which they are not,) would not of 
themselves, in a com-t of admiralty, be sat- 
isfactory evidence. Besides, there is this 
additional consideration, that the charter- 
party, in this very case, was executed by 
the master In his character as master, and 
not as charterer and owner for the voyage. 
The respondents have admitted, in effect, 
that he was entitled to make the charter- 
party; and they held Iiini out to the public, 
from the nature of this employment as a 
freighting vessel, as having general author- 
ity to bind the owners on a freighting voy- 
age. The secret agreement, therefore, be- 
tween the master and the owners, as to the 
shares of the freight between them, or the 
rights of the master in the navigation and 
control of the vessel, cannot, as they were 
not made known to the charterers, bind 
them, or vary their rights against the gen- 
eral owners. This objection, therefore, in 
every view is unmaintainable. 

Then as to the merits of the case. In the 
first place, was there any absolute, positive, 
and final refusal of the consignee to receive 
the cargo? There certainly is something in 
the conduct and management both of the 
master and the consignee in respect to their 
proceedings at the port of Velasco, which is 
exceedingly suspicious and mysterious, not 
to say, which gives rise to great doubts, 
whether there was not some connivance be- 
tween them for purposes adverse to the in- 
terests of the charterers, on whose accoimt 
the shipment was made. It has been sug- 
gested at the argument, that the consignee 
was, or at least might fairly be presumed to 
be, the real owner of the shipment. I see no 
sufiicient foimdation for such a suggestion 
in the facts of the case. It is repugnant to 
the apparent objects and intentions of the 
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charter-party ; and if the consignee bad been 
the intended shipper in the original enter- 
prise, it is Inconceivable, why he was not 
made a direct party to the charter-party. 
His conduct at Velasco, while It may furnish 
some reason to doubt (if the evidence Is be- 
lieved) his good faith to the charterers and 
shippers, cannot be admitted to control their 
rights or change their property without their 
knowledge and adoption of all his conduct 
It is said, that he might have been made a 
witness in the cause on the part of the libel- 
lants. Perhaps he might, but certainly not 
without a release, which, If he has sacrificed 
their interests, they would be very miwise to 
give. On the other hand, the respondents 
could have used him as a witness without 
a release; and if they meunt to rely upon his 
being the owner of the shipment. It was their 
■own fault not to take it, or to exhibit other 
proofs of the fact, since It is properly a mat- 
ter of defence to the suit. 

The conduct of the master in signing two 
protests, each of which was false In Its state- 
ments, as he in his answer on oath now 
admits, is utterly without excuse. It was 
done in connivance with the consignee, im- 
der the pretence on his side, (as his letter to 
the master shows), that the landing of the 
cargo was either impracticable, or so dan- 
gerous and expensive, that the whole might 
be abandoned to the underwriters, and thus 
the loss thrown on them; when in point of 
fact, as all the evidence now in the case con- 
clusively shows, the landing might have been 
effected without danger or difficulty. These 
protests were drawn up and signed by thb 
master for the purpose of giving this very 
gloss to the transaction. Neither of these 
protests alludes in the slightest manner to 
the refusal of the consignee to receive the 
cargo. On the contrary, both of these pro- 
tests, as well as the letter of the consignee, 
put the case upon the other ground. But 1 
cannot but entertain some suspicion, founded 
upon the positive evidence in the case, that 
another motive had its operation upon the 
mind of the consignee, that is, a desire to 
have the cargo landed and sold by the mas- 
ter at auction on account of the underwrit- 
ers, so that It might be bought in at a low 
price for his own benefit. Be this as it 
may, for such has been the conduct of 
these parties that I cannot judicially repose 
confidence in their acts or statements, if 
Oapt Hendley is to be believed (and I do 
not well know what reason to assign why 
he should not) it is certain that the consignee 
<JId subsequently offer to receive the cargo 
and comply with the charter-party, nay, 
did require that the cargo should be landed, 
and the master refused to land It, alleging 
the dangerous situation of his vessel and the 
extreme difllculty, if not impracticability, of 
so doing. Now, even If the consignee did 
at first refuse to receive the cargo; yet, if 
before the departure of the Cassias from the 
port he was willing and ready to receive it, 



It was the duty of the master to proceed 
and land it. If he could have landed it 
(of which there is now no doubt) and he did 
not, it was a plain breach of the contract 
It was an idle pretence to suggest that the 
cargo could not be sold at Velasco for the 
want of sufficient monefy to be had to pay 
for the same. That was nothing to the 
master. The freight was not payable in 
money at Velasco, but was payable by a bill 
to be drawn by the consignee on New York. 
It was, therefore, whoUy immaterial to the 
master whether the cargo cotild be sold at 
Velasco or not In this view of the case 
there was a dear breach of the charter- 
party -by the master, In the non-delivery of 
the cargo at Velasco. 

But suppose, in the next place, there was 
a final refusal to receive the cargo by the 
consignee, did that authorize the master to 
carry it to New Orleans? The learned coun- 
sel for the respondents has insisted, at the 
argument that it did. I agree, that in cases 
of necessity, the master becomes, by mere 
intendment and authority of law, the agent 
of all concerned, as well of the owners of 
the cargo, as of the ship — ^ut res magls 
valeat quam pereat But this right of the 
master is to be dearly made out by unques- 
tionable proof of such necessity. In the 
present case, the cargo could have been 
landed at Vdasco, which was the port of 
destination. Then there was no necessity 
of carrying It elsewhere. It is said, that it 
could not have been sold at Velasco, for 
want of money in the hands of purchasers. 
Be It so. But there was no necessity of 
any sale; the cargo was not perishable; 
and, therefore, - the sale would have been 
imjustlfiable on the part of the master; 
since It would not have been a sale of ne- 
cessity. The cargo might have been landed 
and stored, and kept imtil the charterers at 
New York could have received information, 
and given orders as to what should be done 
with it But It Is said, that the master was 
not boimd to give up the cargo before his 
freight was paid or secured according to 
the charter-party; and that he had a right 
to retain it for the lien created by law. 
Assuming, that such a lien existed tmder 
the terms of the present charter-party, still 
it is perfectly dear, by the language of the 
same instrument, that the freight was paya- 
ble only "on ddivery of the cargo at the 
port of Velasco," and "that no freight was 
to be paid on such part of the cargo, if any, 
as may be lost in rafting the same on shore" 
So that until a right delivery on shore, no 
freight could accrue due. If the consignee 
refused to receive the cargo after it was 
landed, and to give the bill on New York for 
the freight, then It became the duty of the 
master to place the same In the hands of 
some trustworthy person for the security of 
his lien for the freight and, subject thereto, 
for the benefit and account of the owners. 
But no right, even under such circumstances. 
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could exist on the part of the master to sell 
the cargo, unless it was perishable, and 
might otherwise have been lost or have per- 
ished, which is not proved or pretended by 
the answer. A forUorl, if the master had 
no right to sell at Velasco, because there 
was no necessity therefor, he could not have 
a right to carry the cargo to New Orleans 
and sell it there; since it is just as clear 
that there was no necessity therefor. This 
act, therefore, in carrying it to New Or- 
leans, was a gross breach of his duty, and 
the sale a tortious conversion of the prop- 
erty. It might, perhaps, have admitted of 
a very different construction, if the cargo 
could not have been landed at Velasco, or 
there deposited in safety for the owners i 
or if the sale at Velasco or at New Orleans 
had become indispensable from the perisha- 
ble nature and condition thereof. Such a 
case has not been made out; and, therefore, 
it need not be decided upon the present oc- 
casion. 

It appears to me, therefore, dear that the 
non-landing of the cargo at Velasco, and the 
carrying of the cargo to New Orleans, and 
the sale thereof in that port, are all breaches 
of duty on the part of the master, for whidi 
the respondents arejwible. 

The only remaining questton Is as to the 
rule and measure/of damages. It appears 
to me, that, as the cargo safely arrived at 
Velasco, and might have been landed there, 
but for the misconduct of the master, the 
libellants are entitled to recover the actual 
value thereof at Velasco, at the time when 
the same might have been there landed, de- 
ducting all duties and charges, and the 
freight for the voyage, as if the cargo had 
been duly landed. It is said that no freight 
was due, because there was no delivery 
thereof. That Is true. But stUl the cargo 
was carried there, and if it had been rightly 
delivered there, the freight would have con- 
stituted a charge upon the value in that 
port So that, if the libellants are to take 
the value there, as I think is the true rule, 
they are to be, as to that value, In the same 
state and condition as if the cargo had been 
duly landed, and not In a better state and 
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condition. The rule, adopted in cases of 
prize, of ten per cent upon the prime cost, 
is not applicable to cases like the present 
That rule ordinarily supposes, that the vessel 
has been captured, before she has arrived at 
the port of destination, and then the court in 
odium spoliatoris will presume the cargo- 
worth more at the port of destination than 
the prime cost by ten per cent; which, used 
to be the old rule of estimating the fair and 
reasonable profits in ordinary cases, after 
deducting aU charges. But where the ves- 
sel actually arrives at the port of destina- 
tion, in cases like the present, the loss, if 
any, is susceptible of a more exact compu- 
tation, by its true and real market value 

there. 

I shall, therefore, refer it to an assessor, 
to ascertain the value of the cargo at Velas- 
co, deducting the freight and duties, and all 
other proper charges; and the libellants will 
be entitled to recover the difference, as the 
true amoimt of their loss, with costs. The 
decree of the district court is, therefore, re- 
versed; and the final decree wiU be entered 
according to this opinion. 

As the master has died pending the pro- 
ceedings, and no revivor of the suit, as to 
him, has been moved for, it is unnecessary 
to consider whether a proceeding In rem and 
in personam can be instituted in the admi- 
ralty in a case of this sort The libel must be 
treated as defunct, so far as the master is 
concerned. 
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in what proportion contributed fo^-- •„•••; «** 

Expense orpreparing for repairs follows 
tiie expense of repairs. . . . . . • • * •.; • l; ' ;• : '^^'^ 

Value of vessel at port of dehvery not 
prope? measure of her contributory value. 
In absence of evidence, amount of in- 
surance may be taken 

BAHiMENT. 

The bailor of wool and yarn to be manu- 
factured into cloth at a specified price, has 
a right to the unfinished product on the 
bankruptcy of the bailee, on an offer to tUe 
assignee, to pay the charges, without ac- 
tual tender • j" VL 

The bailor can recover the proceeds 01 a 
sale by tiie assignee, less the expenses of 
manufacture ** 

BANKRUPTCY. 

Operation and effect of bankrupt laws 
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— State laws. 
What is the uniform 
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Dhtinotion between insolvent and bank- 
rupt laws 141 

A general assignment without prefer- 
ences is valid, notwithstanding petition 
pending in voluntary bankruptcy 1018 

States may pass bankrupt laws in ab- 
sence of action by congress 141 

Act N. y. April 3, 1811, is an insolvent 
and not a bankrupt law 141 

Jurisdiction of courts. 

Scope of jurisdiction of circuit court, 
original and appellate, in bankruptcy and 
its exercise 348 

Proceedings in bankruptcy will not lie 
against railroad yin bands of receivers ap- 
pointed by state courts 328 

A general creditors' bill in a state court 
filed after proceedings in bankruptcy com- 
menced gives no jurisdiction, nor can^ 
jurisdiction be conferred by consent of the 
assignee 831 

A voluntary bankrupt cannot be arrested 
on an execution for debt before final ex- 
amination is passed 1007 

Bankrupt arrested on state process in ac- 
tion on debt contracted in fraud, not en- 
titled to release on habeas corpus in fed- 
eral court 557 

A creditor who has not received notice 
of the proceedings, nor any dividend, nor 
proved his debt, ctfnnot sue on his debt 
pending the discharge. His remedy is to 
oppose the dischar>?e ^ 1084 

An agreement signed by a married wo- 
man to save part of her rights taken away 
under coercion of judicial proceedings, set 
aside in a court of bankruptcy 831 

A voluntary proceeding may be prose- 
cuted in the district where the debtor has 
carried on business for the requisite time, 
irrespective of residence. 271 

Involuntary proceedings cannot be prose- 
cuted against an Alabama railroad cor- 
poration in a district court in New York 
where it has its general ofl5ces, but no rail- 
road 271 

The business of a railroad corporation 
within the meaning of the law can only he 
carried on where its railroad is, or is to 
be, constructed, maintained, and operated. 
The fact that its officers and directors meet 
and act within a certain district does not 
give jurisdiction 271 

Service of process on a dehtor corpora- 
tion must be within the jurisdiction of the 
court. This notwithstanding the debtor is 
incorporated in several states 275 

Petition — ^Voluntary bankruptcy. 

Petition will not be allowed to be filed 
where writing is illegible 1024 

Filing of petition erroneously namiujg 
judge not permitted 1014 

Involuntary bankruptcy. 

A creditor holding security which falls 
short of debt by $250 may petition 351 

Creditor holding immature note of bank- 
rupt may petition 351 

A railroad corporation is a "business" 
corporation against which a petition will 
lie 90, 275 

Charter authorizing railroad company to 
manufacture materials for equipment does 
not constitute the company a "manufac- 
turer." 275 

Sufficiency of allegations in petition 
against railroad company 275 

Commercial paper charged to have been 
suspended should be described or identified 995 

Insolvency alone of mercantile partners 
is no ground of petition 292 

Thf verification and presentation of the 
petition need not be simultaneous 40 

Date of filing petition, presumptions, rec- 
ord 281 



Page 
It is no defense that petitioner is sole 

creditor 351 

Creditor having adverse interest may de- 
fend 995 

Practice when debtor denies that req- 
uisite creditors have joined 095 

Acts of bankruptcy. 

Gift of all property to wife 351 

Secretion of goods by purchaser to pre- 
vent attachment 1017 

Mortgage to one creditor, as a prefer- 
ence in contemplation of bankruptcy 1181 

"In contemplation of bankruptcy" de- 
fined : : 1181 

Transfer so construed 1181 

The fact that a transfer was compelled 
by the debtor does not prevent its -being 
a fraudulent preference, and an act of 
bankruptcy 1181 

Change of security,— held not to con- 
stitute act of bankruptcy. 292 

Schedule. 

Petitioner only required to use appropri- 
ate forms for schedule of property and 
debts 1012 

Judgment due firm should be scheduled 
in firm's name 1012 

Debts owing to newspapers should be 
scheduled in names of proprietors 1015 

A person who has not regularly appeared 
or proved debt cannot file protest against 
being named as creditor 584 

Adjudication. 

^e decree in bankruptcy retroacts to the 
time of verification of the petition. ...... 40 

An adjudication will not be made in op- 
position to debtor in voluntary proceedings, 
after he has begun proceedings for com- 
position ? 557 

T^otice to creditors. 

Notice to all creditors is not necessary 
to ^ve the court full and complete juris- 
diction as to all debts of the bankrupt. . . .1084 

Notice of meeting to creditor by wrong 
name is ineffectual 1012 

A notice to "Levley, New York" is in- 
sufficient 1084 

Direction in warrant as to mode of serv- 
ice ..... . 1013 

Sufficiency of return of marshal 82 

Assignee — Appointmd'nt and removal. 

Assignee will be appointed though no 
creditors have proved debts and no assets 
are found 1012 

Single creditor proving debt and attend- 
in? first meeting entitied to name assignee. 1013 

Election of assignee at his suggestion by 
one creditor who alone appeared at first 
meeting of creditors, not sanctioned 2 

Removal of assignee, when not reviewa- 
ble in circuit court 176 

Bights, duties, and liabilities. 

As against attaching creditors assignee 
has no right to attached moneys, released 
on giving bond and deposited to indemnify 
bondsmen 315 

The assignee is the agent for the cred- 
itors, and the fund in his hands is con- 
sidered as appropriated to their use 238 

Assignee selling property held by bank- 
rupt under conditional sale must account 
for proceeds 521 

The limitation of two years for an action 
against assignee does not apply to a case 
of fraud by the bankrupt upon his wife, 
except from the time of its discovery 831 

Assignment. 

Clerk must record ori£^nal deed of as- 
signment 354 
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Estate of bankrupt; Encumbrances ; | 

Sale. Page 

Property of which the assigrnee does not 
take possession remains in the bankrupt. . 778 

Land of wife standing in husband's 
name will not be subjected to liens of 
creditors ; 831 

Register has no power on motion of as- 
signee and creditors to order bankrupt to 
execute release deeds o 

The discretion of the bankruptcy court 
to exercise jurisdiction to liquidate liens 
on bankrupt's realty cannot be delegated 
to or assumed by the register 167 

Real estate should not be sold until all 
liens and their priorities are ascertained. . 167 

Court may order sale of realty free from 
pncumbi-ancps (Act March 2, 1807^, but 
such sal^ not directed where no notice was 
given to encumbrancers 1011 

Purchaser at assignee's sale of real estate 
in another state, not entitled to confirma- 
tion of sale to perfect his title 327 

Exception to confirmation of sale of 
realty by assignee, free of encumbrances, 
will be sustained where court has declared 
sale subject to dower right 914 

Estate of bankrupt not liable for tort of 
assignee 136 

Proof and payment of debts: Divi- 
dends. 

Proof of debts to be sent to assignee. . .1014 
■ Officers of corporation to make proof of 
debts due mxist receive special appoint- 
ment 292 

Landlord of bankrupt, hdd entitled to 
rent from assiamee 1075 

A debt guaranteed may be proved as un- 
secured, without surrendering the guar- 
anty 829 

A fire policy is a "contingent liability" 
of tne insurance company entitling insured 
to share in dividends where loss occurs be- 
fore order for final dividends 716 

Inaccuracy of record in regard to claim 
and limitation as a defense no ground of 
exmmging proof 327 

Debt due to foreign state for taxes not 
entitled to preference 588 

Expenses of attachment begun before 
bankruptcy proceedings should not be al- 
lowed against the estate 1084 

Examination of bankrupt. 

Application for, must be on affidavit or 
verified petition 78 

Examination by one creditor, does not 
bar examination by others 81 

Costs: Fees: Deposit. 

Affidavit that debtor is unable to pay 
costs is not "proof to the satisfaction of 
court" to relieve from imyment 837 

Pees of register 354 

Fee allowed counsel for preparation of 
schedule 867 

A petitioner w^ill not be reimbursed for 
advances as security for fees 1012 

Balance of the deposit remaining in reg- 
ister's hands goes to assignee 1012 

Discharge — Proceedings to obtain. 

Steps preliminary to the granting of a 
certificate of discharge 784 

Notice need say nothing about second or 
third meeting of cre<litors, where bankrupt 
does not make application within three 
months 1014 

Notice must be by publication where 
there are no assets, and no debts proved.. 1012 

Act June 22, 1874, § 12, requiring the 
joining of creditors in the petition, is in- 
applicable where judgment has been given 
and a warrant served and executed before 
passage of act 912 



Discharge — Acts of bankrupt barring 

discharge. page 

Where creditors do not oppose discharge, 
the court will not of its own motion refuse 
it, notwithstanding commission of acts 
barring it 1054 

Failure to keep proper books of account 
will prevent discharge without reference 
to intent or harmless result. .1086 

Failure to keep an account of cash busi- 
ness and of dealings with creditors for 
more than a year prior to bankruptcy will 
prevent discharge 1086 

Books showing only aggregate monthly 
purchases and sales not "proper books of 
account" 923 

Where notwithstanding errors and era- 
sures in books of account a competent ac- 
countant could gain a correct idea of the 
business, discharge not refused 1054 

^ purchase with intent not to pay is a 
"debt by fraud." 557 

A bankrupt, claiming want of knowl- 
edge of his insolvency at time of conveying 
property to his wife, four months prior to 
voluntary proceedings, who does not r^>air 
his error, is not entitled to discharge 82 

Fraudulent transfers before the passage 
of the act (Aug. 19, 1841) when no bar to 
a discharge 786 

The transfer, prior to and in contempla- 
tion of lie passage of the bankruptcy act 
of 1841, to some creditors of money and 
other assets in full discharge of their debts, 
while others get nothing, is a preference, 
though obtained by threats of suit 786, 78S 

Preferences given by confession of judg- 
ments prior to passage of the Act of 1841 
will prevent discharge not assented to by 
majority of unpref erred creditors. ...... .1015 

Bankrupt will be given time to get such 
assent 1015 

A retiring partner of an insolvent firm, 
receiving payment for his interest, is not a 
creditor (Act 1841, § 2) 786 

Scope and efifect. 



Bankrupt, filing individual petition, is 
entitled to discharge as to partnership 
debts scheduled, without bringing in other 
partners, where there are no partnership 
assets 3 

Prohibited and fraudulent transfers. 

Construction of section 35 of Bankrupt 
Act of 1867 894 

Payment by insolvent maker to endorser 
on promissory note, with knowledge of in- 
solvency, is a fraudulent preference, and 
may be recovered by assignee 220 

An insolvent trader may mortgage his 
stock and tools for present and future ad- 
vances to continue his business, and also 
past advances already, though inadequate- 
ly, secured 746 

A prior parol agreement to give security 
does not prevent its being a preference. . 

746, 1181 

Advances made in good faith pending 
preparation of mortgage to secure them 
will be protected 746 

A voluntary settlement in favor of an 
illegitimate child by solvent father is good 
as against subsequent creditors. 1027 

Conversance to wife by one in embar- 
rassed circumstances, in consideration of 
loan barred by statute, is fraudulent 1054 

Settlement upon wife by one in embar- 
rassed circumstances is fraudulent, where 
existing debts were all paid by other ob- 
ligations resulting in bankruptcy 1062 

A bona fide general assignment made & 
year before a petition in bankruptcy is 
valid 1127 

A judgment note given when all parties 
; considered the debtor solvent, and a judg- 
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ment taken in good faith the day before 
filing petition, held not fraudulent 1144 

A seller who, suspecting insolvency, in- 
duces buyer to give up goods in greater 
part purchased from others, in full satis- 
faction, is liable for their amount to the as- 
signee 1017 

Payment of matured notes by transfer 
of flour in transit, held not fraudulent.:. .1162 

Overdrafts by a merchant in collusion 
with a defaulting teller, for which a deed 
of preference is given to the bank one 
month prior to a default decree in bank- 
ruptcy, held sufficient to constitute rea- 
sonable cause of belief of insolvency ren- 
<lering deed void 331 

Repeated failures to fulfill promises to 
pay with • knowledge of other debts, 
charges creditor taking mortgage with no- 
tice of insolvency 1134 



Suit by assignee. 



Assignee in bankruptcy may impeach 
transfer by bankrupt as fraudulent. 504 

Alleged fraudulent transferee may be 
enjoined from disposing of same, pending 
involuntary proceedings 14 

A suit brought 7 years after the assign- 
ee's appointment is barred by the stat- 
ute of limitations (Act March 2, 1867, § 2) 
for want of due diligence in discovering 
the fraud 878 

Under an allegation that defendant did 
''transfer, assign and convey" plaintiff not 
limited to proof of technical assignment 
imder state laws 894 

Creditors obtaining judgment and issuing 
execution with knowledge of insolvency of 
debtor, are liable for amount of sale where 
assignee purchased 850 

Eeview. 

A person not a party to the proceeding 
below cannot file petition for review 281 

Proceedings not passed upon in the dis- 
trict court cannot be availed of as error on 
review 281 

Statenjent of counsel that they are au- 
thorized by a corporation to file petition for 
review of proceedings is conclusive as to 
authority 275 

Service of petition for review on attorney 
for creditor filing petition below is sufficient 275 

Arrangement with creditorfi. 

Creditors desiring confirmation of resolu- 
tion appointing trustees are the moving 
parties and should serve their papers on op- 
posing parties 722 

A person ucdng under a power of attor- 
ney to accept composition to pay in twelve 
months from Feb. 16 cannot make com- 
position to pay in twelve months from 
March 16 347 

A composition agreed upon by the req- 
uisite majority will be confirmed where of 
henefit to all, though the debtor acted solely 
in his own interest 439 

Sepoaling acts. 

Act of March 3, 1843, repealing the 
Bankruptcy Law, saved all cases com- 
menced before its passage 924 

BILIiS, NOTES, AND CHECKS. 

Bona fide payment by maker to fraud- 
ulent holder discharges the debt 366 

Agent liable for failure to make demand 
^and give notice. 483 

Demand and notice excused where draw- 
er has no funds and no reason to expect 
payment 483 

Endorsee not required to prove considera- 
tion of negotiable paper until it is shown 
to have been put m circulation by fraud 
or undue means 15$ 



BILLS OP LADING. 



Page 



When quantity of cargo uncertain master 
is bound to tender bills of lading stating 
quantity only as more or less 552 

Injury to bags caused by bleaching pow- 
ders mixed with water, and spilled from 
casks stowed without dunnage by the rot- 
ting of the wood by water coming in from 
the deck and water ways, not within ex- 
ception of dangers of the sea 1057 

Shipper bound to pay freight only on 
actual weight where freight is to be paid at 
a certain rate per pound, and printed bill of 
lading has written condition contents and 
weight unknown" 855 

BONDS. 

See, also, "Municipal Corporations;" "Principal 
and Surety." Bonds on appeal, see "Appeal." 

Bond given under statute void so far as 

it exceeds requirements thereof 1160 

^ A law requiring county bonds to be cer- 
tified and registered cannot be evaded by 
antedating bonds voted before but not is- 
sued until after its passage lOoO 

Holders of negotiable railroad aid bonds 
as collateral security for debts are bona 
fide holders for value 465 

Error in judgment or want of skill not 
breach of a bond to faithfully execute 
duties of office 393 

A suit on an administration bond payable 
to the governor by name, must be in his 
name, and not by his style of office 1121 

Petition in suit upon marshal's bond 
should ask actual damages 177 

In sci. fa. against bail, interest not al- 
lowed on judgment rendered against prin- 
cipal 993 

BOTTOMRY — EESPONDENTIA. 

See, also, "Shipping." 

A bond given for a larger sum than ad- 
vanced to deceive the underwriter on the 
vessel is void for all purposes 947 

When a bottomry contract is void for 
fraud, no recovery can be had as upon an 
implied contract- and lien 947 

A bottomry bond binds both the ship and 
her earnings 820 

Advances by the charterer on account of 
freight will be paid out of freight in pref- 
erence to subsequent bottomry 820 

CHARTER-PARTIES. 

See, also, "AfiEreightment;" "Shipping." 

A charter party made by agents who 
were part owners to enable an individual 
creditor to repay himself out of earnings, 
is void as against the vessel and other own- 
ers 593 

Charter party, held a contract of af- 
freightment and not a letting of entire ship. 30 

Burden is on carrier to prove quantity 
carried under charter fixing freight at stip- 
ulated price per ton 552 

Fire accidentally originating on board a 
vessel is not a "danger of the sea" within 
exception of charter party excusing restora- 
tion to owners 250 

Owners may recover full value, notwith- 
standing such vessel was stranded at the 
time, if her value was not materially di- 
minished thereby 250 

Charter money preceding destruction may 
be allowed as damages 250 

CHATTEL MORTGAGES. 

Contract to buy machinery and let anoth- 
er have it to manufacture cloth from, to 
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be paid by sales of such cloth, construed 

as equitable mortgage ':'^:^'' ''^^t' 

A contract in effect an equitable mort- 
gage need not be recorded as between the 
parties and third persons with notice.. . . . . &4" 

^ A mortgagee of an unfinished article will 
hold the additions by accretion *^ 

CHINESE. 

See, also, "Aliens." 

A state statute imposing conditions on 
Chinese immigrants not .imposed on other 
immigrants is in violation of Act May, 
1870 ^^° 



Steam vessel meeting sail vessel, paga 

Steamer approaching ship at night, when 
in doubt should slacken speed, and, if neces- 

sary, reverse ■^^"' -^'^ 

Steam vessels meeting. 

Article 13 of Act 1864 requiring steamers 
to port, only applies when they are meeting 
end on with risk of colbsion oy» 

Vessel^ moored, etc. 

Vessel properly moored at wharf not 
bound to keep watch on board. * '»J- 

Dredging machines have rights of vessels 

at anchor :"'"]_" "I' I. 

Vessel colliding with another at anclior 
bJis burden of proving accident inevita- 
ble ^^• 



CLERK OF COXJE.T. 
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406 
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Calendar fee v - * ' V^LViI-^* 

Fees for making up record in admiralty. 
Fees for filing and recording paper. .... 
A paper is not "filed" until endorsed by 

the clerk - • • 11 0^4. 

Pees in bankruptcy proceedings 00* 

Reasonable compensation when no pro- 
vision made by law, determined by allow- 
ance in similar cases. •••••-;•••,•** '-u' '„* 
ITees for seizure on water for breach ot 
revenue laws determine amount tor seizure 
on land ■'■"^ 

COIiliEGES. 

Construction of the charter of Bowdoin 
College and its amendments and modihca- 
tions 



64a 
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Biver and harbor navigation. 

Customs of navigation of North 
are the same as fhe na 

absolved from general 



nver 
usages at 
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489 



489 



489 



The power to make alterations and mod- 
ifications in the charter of Bowdom College 
and the manner of its exercise. . ••••••;■: 

A college (Bowdoin) privately founded 
though chartered by the state is not a pub- 
lic corporation :"'\:""jL" 11'' 

The visitorial power of college trustees, 
its scope and exercise ^^^ 

COIililSION. 

of the liabUity — Contributive 



the 



Nature 

fault. 

Vessels have a right to assume m 
absence of knowledge to the contrary that 
other vessels are complying with statutory 
reculations 111'-'. J.-i-i-« 

Inevitable* accident will not be presumed, 
but must be clearly proved by party setting ^^^ 

^ wSere* colUs'ion between a steamer and 
sloop is caused by the act of the master 
of the sloop in jumping overboard on see- 
ing the peril, he cannot recover. -LL»o 

Tug's negligence in not carrying proper 
lights cannot be imputed to tow m libel 

against colliding steamer -iw> 

Absence of all hands from posts of duty 
save the pilot, though inexcusable, yet if it 
did not contribute to collision does not 

render vessel liable 

Rules of navigation. 

Supervising inspectors have power to 
make rules not inconsistent with general 
rules of navigation 



Ferryboats not absolved trom general 
rules of navigation in making slips. lidv 

Tug chargeable with notice when steamer 
is to leave her berth on regularly appoint- 
ed and notorious trip .- • • • • **«>' 

Steamship making a maneuver in a slip is 
liable for damages to her tug caused by the 
parting of a spring line used to check her 
stemway ^ 

Speed: Fogs. 

It is negligence for a steamer to enter 
Milwaukee harbor at a speed of eight miles 

an hour - • • - ■ -. v i'^^' ^^ 

Ferryboats crossing harbors at night or in 
fog should proceed with great caution ivx 

Lights ; signals, etc. 

Vessel assenting by signal to faulty 
maneuver, equally liable • ^^^ 

Steamers must keep courses agreed upon 
by signal ^-^' ^^ 

Steamboat has no absolute right to direct 
another's course by her whistle • • oy*> 

Ignorance of language by persons in 
charge of vessel at anchor in track of navi- 
gation will not excuse failure to observe di- 
rections by approaching vessels ..... .,- . • • 4*** 

A vessel sailing at night without lights 
or a lookout forward, prima facie at fault. . tw£>- 
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Sail vessels meeting. 

General rules for sail vessels meeting. 

Vessel going free should pass astern 
vessel close hauled . - •,•••' •.' V ' {.* 1 

Vessel close hauled on the wind has 
right of way over vessel saiUng free, ana 
must hold her course l""''"'^ 

Vessel sailing free must not come so 
near vessel close hauled as to create ap- ^ 
prehension of danger of collision . . . . . . . .J-XVi 

When a vessel is tacking and out of com- 
mand, other vessels must avoid her 



Iiookouts. 

Absence of competent lookout is a cir- 
cumstance strongly condemnatory • »-» 

Lookout forward necessary for vessel 
sailing in harbor in daytime - . . . • • • • • ^"» 

Vigilant lookout required on ferry boats 
crossing Bast River • • • • • • • - • • • 

Passengers cannot be regarded as look- 
outs unless specially designated by master 

as such 

Particular instances of collision. 

Between sail vessels in thick weather. . . 

Between sail vessels, of difEerent speed, 
due to hazardous movement of one. . . ..... 

Between sail vessels meeting in Long 
Island sound on different tacks ••••••".;i "^ 

Between steamer and bng not carrying 
adequate lights • • - - -.- • • -.- ; -^^J; ^^ 

Between steamer and ship m Irish L-nan- 

nel at night where steamer's conduct was 

045 1 erratic, because of change of course^^ 

^ Betw'een 'st'eam'and sail ^^^^^LA" §24^ 
Between steamer bound to sea and drift- 

^^Between steamer and* schooner at sea at 
night where schooner changed her course- . 

Between steamer and schooner, caused by 
schooner's change of course to avoid an- 
other schooner ; ' :/ * 'i ' ' V- A< ' #«nl,i 

Between steamers, both of which failed 
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209 



194 
936 
390 
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to port in time • • 1 loa 

Between ferryboat and propeller lid^ 
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Between steamboat and ferry boat In 
East River 598, 602 

Between steamer and tow in Milwaukpe 
harbor 425, 427 

Between bark in tow of tug without the 
req aired lights for a tow and steamer at 
night, without lookout 265, 270 

Between tows of steamboats meeting on 
Hudson river 597 

Between brig anchored in track of navi- 
gation and vessel in tow 434 

Between dredge anchored at mouth of 
river and tug and bark 292 

With vessel at anchor where colliding 
vessel not clearly proven 930 

Between steamer with a tow and sloop 
at anchor, near shore, caused by steamer's 
taking inshore course, too great speed, and 
want of lookout 45 

Procedure. 

Hearing will be given without proof 
where pleadings admit liability 643 

Rule of damages. 

It is no defense that the damage would 
have been less had the vessel been strongly 
built 791 

The vessel is to be paid for at her value 
when lost 487 

Pending "freight" recoverable includes 
earnings in transporting goods for owners 
of vessel 487 

Failure to discover a leak will not charge 
owners with damage to cargo, where ex- 
aminations made immediately after colli- 
sion revealed no injury 791 

Costs of raising sunken vessel to ascer- 
tain if she could be repaired may be add- 
ed to the value, where there is a total loss 604 

Cost of cargo at place of shipment with 
expenses and charges, insurance and inter- 
est allowed 342, 487 

Interest on items of damages are allow- 
able 604 

Interest allowed on recovery for demur- 
rage, and also reasonable sum for care of 
cargo 389 

Biyision of damages. 

Loss divided where both in fault 487 

Where steamer and tug held liable for in- 

J'ury to tow, steamer bound for only half 
[am ages though value of tug will not make 
up the other half 270 

Be view. 

On affirmance of decree m collision, in- 
terest allowed on damages assessed and not 
on decree which also indudes interest 390 

CQTVnvrEROE. 

Determination of amount of tonnage tax 
discretionary with congress 212 

Tonnage tax on foreign vessels exporting 
goods is constitutional 212 

CONFUSION OP GOODS. 

By mutual consent of owners, makes 
them tenants in common sharing in pro- 
portion contributed 136 

CONSTITTJTIONAIi LAW. 

Presumption in favor of constitutionality 
of state laws 141 

Uetrospective laws divesting vested rights 
are not ex post facto laws, nor repugnant to 
constitution 296 

Uetrospective state law allowing ejected 
occupants of land to recover for improve- 
ments not unconstitutioual 296 

Insolvent laws, though retroactive, are 
not unconstitutional as impairing the ob- 
ligation of contracts 141 



Page 

The fourteenth amendment implies equal 
exemption with others of same class from 
all charges and burdens of every kind 213 

Rights and powers given to Bowdoin Col- 
lege trustees by its charter can only be 
divested in the manner pointed out therein. 489 

Illinois Act 1838-9 "to quiet possession 
and confirm titles to land" unconstitutional 
as a legislative adjudication 1187 

N. Y. Act May 6, 1870, fixing rates of 
wharfage and providing penalties in double 
wharfage for nonpayment is not unconsti- 
tutional 987 

CONTEMPT. 

Refusal by bankrupt to obey register's 
order to produce his books and papers is a 
contempt 436 

CONTRACTS. 

General rules of construction 72 

Mutual understanding governs construc- 
tion 72 

The rule lex loci contmctus discussed. . 141 
Oral contract for sale of merchandise in 
New York, valid in Rhode Island where 
made, is enforceable in New York though 

void under its statute of frauds 512 

A promise of indemnity against a private 
wrong or public crime (libel) is void in law. 1177 

CONVERSION: TROVER. 

A purchaser at sheriff's sale on credit, 
the property being retained as secunty, has 
sufficient title to maintain an action for 
its conversion 22 

Tender of storage charges for goods held 
adversely not necessary 508 

Expression of intention to retain goods 
demanded, evidence of conversion 508 

CORPORATIONS. 

Kansas state legislature may amend by 
special act charter of corporation created 
by territorial legislature and continued by 
constitution 106 

A decision declaring an election of officers 
illegal and void, is ineffectual until decree 
entered, and until then their acts are bind- 
ing though they had notice of the decision. 919 

The overdraft of a bank account by 
officers of a corporation is ratified by the 
directors ordering the issuing of the com- 
pany's note for the amount 919 

Notice to stockholder, or one afterwards 
becoming an officer, is not notice to corpora- 
tion 178 

Knowledge of a lien on corporate proper- 
ty by stockholders, prior owners, will not 
affect the corporation where other stock- 
holders are ignorant 178 

COSTS. 

Not allowed on dismissal for want of ju- 
risdiction 10 

Not allowed on reversal in circuit court 
for want of jurisdiction 211 

Libellant cannot recover costs where 
amount of liability is tendered before suit. 285 

Seamen not compelled to give security for 
costs on suing for wages, because amount 
is small 1089 

Costs of former trial imposed as terms 
for new trial for newly-discovered evidence 229 

IVave! fees allowed for witness residing 
out of state, more than 100 miles from 
place of trial, attending upon mere request, 
though his deposition is on file. .844; contra 992 

Lawyer's fee not taxed in equity suit 
against executors and administrators (in 
Vurginia) 1100 
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In Oregon, a county is a body politic, and 
may take a note or bond and mortgage and 
enforce same in courts 370 

Procedure in enforcing security for a 
loan 370 

COTTRTS. 

Comparative authority of Federal and 

state courts: Process. 

Federal courts may exercise jurisdic- 
tion as to accounts of executors, etc., if 
jurisdiction of state court has not at- 
tached 439 

The federal court may so control its 
process as not to violate local laws 1068 

The state court can make no order or de- 
cree which shall interfere directly or indi- 
rectly with a mandamus issued from the 
federal court 1068 

Where vessel attached in state court, 
marshal cannot disturb possession on libel 
in rem in admiralty 1008 

Concurrent jurisdiction of state and fed- 
eral courts in enforcing liens against ves- 
sels lOOS 

Federal court on habeas corpus to release 
bankrupt arrested on process in state court, 
not bound by case made in state court as to 
whether debt sued on was contracted in 
fraud • 557 

Federal court cannot examine order of 
Pennsylvania orphans' court directing sale 
of realty to pay intestate's debts ,. . 4S6 

Lew by sheriff valid in state courts will 
be held valid in federal court in bankrupt- 
cy 1144 

State court practice in summoning jurors, 
does not become practice of federal courts 
until expressly adopted 575 

Grounds of jurisdiction. 

Federal courts have jurisdiction of suits 
by individuals on marshals* bonds, irre- 
spective of citizenship 177 

Jurisdiction of an action under the patent 
laws depends upon the subject matter and 
not upon citizenshin 444 

In an action under the patent laws nei- 
ther plaintiff nor defendant need be an in- 
habitant of the state where brought. It is 
sufficient if the writ is served personally 
upon defendant in the district , 444= 

Residence of persons having equitable in- 
terest in subject matter of suit at law im- 
material .•;••• ■'^56 

Jurisdiction on ground of diverse citizen- 
ship will not be taken of a suit to enjoin 
issue of county bonds unless complainant's 
liability is shown to exceed $500 106 

An allegation that complainant sues "on 
behalf of all others similarly situated" will 
not give jurisdiction 106 

Circuit courts. 

The circuit court for the middle district 
of Alabama has jurisdiction to review an 
adjudication in bankruptcy by district court 275 

District courts. 

The district courts have jurisdiction of all 
cases of marine trespass or tort 765 

The general jurisdiction of the district 
courts includes prize cases 799 

Jurisdiction of seizure on high seas be- 
longs to court into which property is 
brought ; ; ; • 26 

The district court of the district withm 
which seizure for violation of customs laws 
is made has original jurisdiction 26 

The locus rei sitae gives jurisdiction in 
suits in rem 72 

The district court for district of Oregon 
has concurrent jurisdiction over Columbia 
river 983 



Page 
Vessel in basin at Jersey City moored to 
piles 40 feet from do<-k is within jurisdic- 
tion of district court for southern district 
of New York 1100 

Territorial courts. 

Effect of Colorado enabling act upon the 
territorial courts, and causes pending there- 
in 750, 753 

Local courts. 

County court in Oregon sitting as probate 
court has jurisdiction to compel specific per- 
formance by administrator of intestate 
vendor 132 

•lustice of peace in District of Columbia 
has no jurisdiction of suits against adminis- 
trators 128 

CRIMES. 

An offence created by law falls by a re- 
peal of the law without reservation of ju- 
risdiction 1032 

Robbery committed in the Indian country 
is not punishable with death, but as larceny 
(Act 1790, §8; Act 1834, § 5) 999 

CUSTOMS DUTIES. 

Customs laws. 

Not construed beyond natural import of 
language 84 

Articles grouped together are to be deem- 
ed of a kindred nature 84 

Pree list. 

French silk gloves (Act 1834) 84 

Worsted shawls (Act 1832) 301 

Prohibited importations. 

Articles imported in boxes embellished 
with indecent and obscene prints are sub- 
ject to forfeiture 1024 

Manifest. 

Must name shipper, and in case of re- 
turn of part of cargo must show by whom 
shipped out and to whom consigned in- 
ward 1113 

Goods will be forfeited for nonproduction 
of manifest not satisfactorily accounted _, 
for 1113r 

Invoice: Appraisal. 

"Actual cost" in revenue act means bona 
fide purchase price, not market value 395 

Charges and expenses mot to be added to 
determine whether wool is dutiable (Act 
1832) 1142 

Deductions should be allowed from nomi- 
nal value of imports for foreign depreciated 
currency 573, 574 

Violations of law. 

Onus probandi in cases of seizure for 
violating customs laws is on libellant 88 

Domestic goods shipped from foreign port 
to aid in concealing foreign goods, liable to 
forfeiture ; 1113 

Evidence of prior fraudulent shipments 
admissible on libel to forfeit goods for evad- 
ing duties 395 

A libel atrainst a vessel for the penalty 
for smuggling must show ownership of ves- 
sel and value of goods 1053 

Proof of foreign growth or manufacture 
of alleged unlawfully imported goods is not 
necessary 64 

Section 27 and not section 50 of the act of 
1799 applies where the goods imported are 
unladen before the vessel has arrived with- 
in a collection district 64 

Collection ofiBcers. 

The government cannot be prejudiced by 
an opinion or promise of its collector made 
after he left office 866 
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Pees, compensation, and disbursements of 

collectors of ports and deputies 904 

Collector of port, by failing to keep and 
transmit yearly accounts of incidental ex- 
penses, does not forfeit right to reimburse- 
ment, but only liable to penalty 904 

DAMAGES. 

Owners of privateer not liable for 
&mount paid in compromise by vessel seized 
by belligerent as prize for want of papers 
plundered by privateer 765 

Loss of voyage is not an item of dam- 
ages in case of marine trespass 765 

When excessive ia patent cases 450 

Vindictive damages not allowable against 
owners of privateer for trespasses commit- 
ted by crew 765 

DEBTOR AND CREDITOR. 

The equities of the creditors of a bank- 
rupt in a secret fraudulent trust fund are 
at least equal to those of creditors of the 
owner of such fund. , , 238 

Concealment of assets and misrepresen- 
tations in settlement is a good defense to a 
suit by the debtor to recover an excess in 
per cent, paid to defendant over other cred- 
itors 1142 

Agreement by part of creditors to take 
assignment of debtor's property to apply 
on account of debts of all creditors is valid 
as against a creditor not present at tbe 
meeting 86 

The rule as to marshalling assets, and 
its application to judgment creditors 577 

Payments on running account will be ap- 
propriated to items in order of dates 1095 

When payment will be appropriated in 
law to extinguishment of debt secured by 
Hen rather than unsecured debt 1037 

DEPOSITIONS. 

Should not be taken merely de bene esse 
in case of old age, sickness, or going 
abroad 450 

Time of taking, generally [['. 450 

Notice to counsel of taking is necessary 
when witness is within 100 miles 450 

Notice of taking must be given to attor- 
ney of record , 1104 

When taken to be used against IT. S. its 
attorney must be notified 1104 

A commission directed to five commis- 
sioners must be executed by all of them. .1139 

Effect of error in caption 450 

Taken and iiled by one par^ may be 
rend in evidence by the other 894 

Admitted on condition that opposite par- 
ty have opportunity to cross-examine wit- 
nesses, when 229 

Answers to cross interrogatories not de- 
pendent upon a direct interrogatory, an- 
swer to which was ruled out, are admissi- 
ve 564 



DISTRICT ATTORNEYS. 

Page 
Not entitled to fees in prize cases as 
for extra services. Such fees belong to the 
government 932 

DOMICILE. 

Person who still lives part of every year 
in his original home, may daim his citizen- ' 
ship there though he has another home in 
another state ugl 



DESCENT AND DISTRIBUTION. 

A woman claiming an estate as widow 
end heir at law, must give other proof 
than her mere statement where her right 
Is contested 777 

A foreign bill of exchange protested does 
not bind the heir of the drawer 577 

Heir is not liable to judgment creditor 
of his ancestor for profits received before 
filing bill 577 

Agreement among distributees that no 
administration shall be taken, and that 
one shall hold and manage the estate for 
all, not enforceable 514 



DOWER. 

Widow not entitled to damages in equity 
for non-assignment of dower where hus- 
band did not die seised 383 

EJECTMENT. 

Not necessary to show title out of pro- 
prietaries of Pennsylvania 486 

Color of title in good faith must be such 
as would pass the land if a better title 
were not shown 1187 

Possession for seven years without color 
of title, no defense under Illinois limitation 
law of 1835 1187 

EliECTIONS. 

Members of election returning board of 
state are state and not federal officers, 
even when canvassing votes for presiden- 
tial electors §28 

EMBARGK): NON-INTER- 
COURSE. 

No penalty attached for loading without 
inspection 69 

Departure from any place within juris- 
dictional limits, although not a port, is 
within the provisions of the act 926 

What necessity will excuse &om for- 
feiture 1100 

Intention of touching ojBf port of United 
States for supplies, and of terminating 
voyage in United States if lawful not 
cause of forfeiture 986 

Bringing British vessel with British car- 
go captured on high seas by French vessel 
and given to American crew, into United 
States port, not a violation of act 202 

Sectiori 3 of the Act of 1808 not repealed 
by Act of 1809, c. 91 1100 

EQUITY. 

Will not relieve against a forfeiture of 
life insurance incurred by nonpayment of 

premiums on the day stipulated 846 

, Will not enjoin defense of statute of lim- 
itations on the ground that the cause of 
action was originally good and valid 856 

Bill against third person to enforce equi- 
table mortgage of chattels— Sufficiencv of 
averments * . , , 540 

ESTOPPEL. 

_ An agent invoicing goods as purchaser, 
IS estopped to claim that he is a producer 
or manufacturer 395 

Recitals in bond estop parties thereto in 
action thereon 504 

A verified complaint by persons in pos- 
session of land to compel a transfer of 
legal title from persons alleged to hold in 
trust for them estops them in subsequent 
ejectment to allege an adverse holding. ... 97 

A parol contract set out in the bill is 
of same force against plaintiff as though 
in writing 240 
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A promise without consideration of a col- 
ector of customs not to plead the statute 
>f limitations is neither enforceable m law 
aor equity °''"' ^^ 

EVrDENCB. 

Judicial notice. , ,. ^ ^ 

Will be taken that the collection district 
of Oregon la within ' limits of the United 

States ^ 

Presumptions : Burden of proof. 

Presumptions are against a person who 
withholds his books of account... x% 

Letters not presumed to have been re- 
ceived on proof of maihng only .- • -*ov 

Proceedings to sell real estate to Pay in- 
testate's debts, presumed authonzed after 

48 years ..» *." 

Burden 'of proof of necessity of spolia- 
tion in action for unlawful seizure J-L(5 

Best and secondary. 

One who has destroyed a paper to pre- 
vent its being used in evidence cannot 
prove its contents by secondary evidence. .IXUS 

Documentary. 
Sworn answer in chancery evidence '^^^^ 

^^CertifiSe *of ' clerk *iV *no * eVidenf <jf 
character or legal effect of paper, but only 
as to its being a true copy **" 

Parol, to vary writing. 

Where writing is manifestiy i^complet^ 
parol evidence is admissible as to matters 
not defined therein. .............. •.• - • • • ^^-^ 

Previous course of dealing is admissible 
to show intention in respect to time and 
mode of delivery and payment not set out 
in contract of purchase^ .... .... . : • • • • • ♦ *^ 

Accidental omission from shipping ar- 
ticles of agreed time of voyage, supplied_^^^ 

^^0?af "Wid^Ace * Admissible* to* show * deed 
absolute intended as mortgage. . .374, 77tt, «yo 

Declarations. . . 

Of agent, admissible against principal 
when part of res gestae. • • -»» 

Genw-al declarations of testator apphca- 
ble to any will are not competent to prove 

execution of a particular will -LWis 

Competency: Relevancy: MateriaUty. 

Invoices of shipments in July and August 
are admissible to show market value of 

goods shipped in May v * • * V * ' ' : * * v* 

Foreign market value of goods may be 
proven by testimony of domestic merchants 395 

Weight and suflaclency. 

Positive testimony is of greater .weight 
than negative testimony • 

A direct conflict between equally credi- 
ble witnesses must be resolved m favor of 
the one having beat opportunity to know ^ 

Want of credit* in 'the owners of a vessel, 
in the case of supplies furnished, is shown 
by proof of an attachment and a mortgage 
of the vessel to release it l"yo 

EXCEPTIONS (BILL OF.) 

When motion for allowance of WH of 
exceptions in a patent case will be granted 
by the circuit court "^^ 

EXECUTION, 

Levy by sheriff, by a description of the 
debtor's lands indorsed on tiie writ, lield 

sufficient .•*•**,•*, J * % 

Levy may be made for whole amount of 
judgment though conditional ^too 
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Recitals in forthcoming bond. 591 

Sheriff's return to an execution cannot 
be impeached collaterally. ....... -.•••••■'-t'** 

Execution will be enforced where terms 
on which it was suspended under consent 
decree not complied with 
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EXECITTORS AND ADMINIS- 
TKATOKS. 

Payment to foreign administrator, no de 
fense to suit by administirator of the state 
of debtor's domicile.. .. ..... ''"."-'y*' ^ 

A receipt by one of four testamentary 
guardians to himself as executor discharges 
himself as executor • • • • • • • • • * "* 

Where an executor who was also a 
guardian charges Wmself ?« ^J«f ^^^^.^S 



a specific legacy to his ward, both he and 
5ie sureties on his executor's bond are dis- 



charged from liability.. 
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Declaration on promise by one as ad- 
ministrator must aver assets to charge him 
personaUy de bonis proprus ^^>^ 

ITXTTJEES. 

A mortgagee of trade Sutures has a 
good lien aB agEdnst assignee m bankruptcy 740- 

FOBEEITTJRE. 

Vessel engaged in slave trade liable to 
forfeftS-e though taken before slaves are ^^^ 
on board 

EEATJDS (STATUTE OF.) 

Sales at public auction not witiiin stat-_^^^ 

^^An 'oral* kklreeme'nt' kmong 'purchasers at 

a public sale is void ^^^^ 

PEAUDULENT CONVEY- 
ANCES. 

See, also, "Bankruptcy." 

Intention of parties, and not fact of pay- 
meSt!is tiie test in determ nmg |faud.... 383 

Presumption of fraud arising, from non- 
payment of consideration, etc.. « rebutted 
by subsequent payment In good faitii un- 

'^£oSv^y'aSS*^ir debtor" is 'frauduf^J « 
no consideration is paid and no security or 
evidence of indebtedness is taken, or if 
plyment of consideration is falsely admit- ^^ 

^^osVe'ssion* 'and* 'control 'by ^an'tor is evi- 

fipnee of fraud 

SLisfer of furniture^ between persons 
living in same house, who continue use as 

^l^^^ilfenf^'TnVenV io'defr'aud-'cred: 
itors is void, notwithstanding adequate 
consideration paid ...••• • : • - - • * * ' ' ' 'i' ;„ 
Defendants must contradict and explain 
every fact tending to cast suspicion upon 
the conveyance. 

GUARDIAN AND WARD. 

See, also, "Executors and Administrators." 
Where a guardian without bond assumes 
a debt to 1& w'ard, his heirs are not liable 57T 

INDIANS. 

Indian country is not within exclusive 
jurisdiction of United States under treat- 
•„„ ^!t>, Tnriinn trihes securine local seir- 



ies with Indian tribes securing 
government 
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Information given by one tinder arrest 
for suspected complicity in smuggung, 
which prevents the smuggling, entitles ui- 
former to share in forfeiture IWIW 

JNJVNCTION. 

Nonresident taxpayer cannot sue to enjoin 
issue of railroad aid bonds, unless he has aii 
interest not common to the community .... 106 

On preliminary hearing court may con- 
sider matters of ordinary knowledge out- 
side the affidavits • : • • 16^ 

Lack of jurisdiction ground of vacating 
temporary injunction at any time lOo 

Circuit and district judges may dissolve 
injunctions in vacation IW 

Decisions upon preliminary hearing not 
conclusive on final decree 856 

INSOLVENCY. 

See. also, "Bankruptcy;" "Fraudulent Con- 
veyances." 

Insolvency laws of New York discussed. . 141 
Plaintiff who has received discharge in 
insolvency pending action still competent^ ^^ 

to maintain it • • : ooo 

Discharge covers immature debt «»o 

Discharge in one state under its insolvent 
laws passed after the making of the con- 
tract in another state, bars action thereon. 141 

narsxTKAKrcE. 

Marine insurance. 

Valued policy on profits not a wager poll- 
cy unless so intended by both parties ..... 564 

Valued policy void where underwriter de- 
signedly misled by insured intending a 
wager policy 504 

A bona fide overvaluation not made with 
intent to mislead or defraud will not avoid 
a valued policy, and underwriter is estop- 
ped to consider tiie actual value 564 

Where less goods were in fact shipped 
than were expected, the recovery on a 
valued policy must be in proportion 504 

Clause in memorandum of insurance con- 
strued as representation of fact 885 

Underwriters not liable for loss by seiz- 
ure at designated port for illicit trade not 
known at the time • • 885 

Loss of cattle by breaking fastenings in 
lightering from vessel in usual manner is 
within insurance against "perils of the 
seas" and "usual risk of lighterage" .....1046 

Unseaworthiness when insured, good de- 

fense •.• .- • • - 1°" 

Burden of proving unseaworthiness is on 
insurer •••• 166 

There can be no recovery for a loss, 
caused by a leak discovered before sailing, 
if prudent and discreet master of skill 
would have repaired same 166 

Consignee who advanced money to buy 
cargo and took assignment of bill of lading 
entitled to recover on policy "on account or 
whom it may concern" 336 

Amount of recovery in such case where 
interests are separable 330 

Fire insurance. 

A second policy invalid by reason of mis- 
representations as to prior insurance does 
not violate condition against additional in- 
surance 530 

Whether policy on part of goods pre- 
viously insured avoids first policy in toto 
under condition against additional insur- 
ance, quaere 530 

Naked legal title in another does not 
vitiate policy conditioned that insured 
should be "entire, unqualified owner" 618 



Page 

Effect of giving a mortgage upon policy 
conditioned that insured shall keep "entire, 
unqualified" ownership .- • • 618 

Oath to ownership made in good faith, 
not falsified by titie being in another 618 

After assignment of fire policy to mort- 
gagee with consent of insurer, a mistake 
in renewal of which mortgagee was ig- 
norant will not avoid the insurance 264 

Refusal to recognize right to prove loss is 
a waiver of proof • • • 264 

The contract limitation of one year for 
suit is not available where a complaint was 
filed in time, but, at request _of defendant's 
attorney, summons was not issued 264 

Xiife insurance. 

Condition that policy shall cease and all 
premiums be forfeited if interest on pre- 
mium notes not paid annually in advance is ^^ 
valid 846 

A course of business to pay interest on 
premium notes in cash, and apply dividends 
earned to the principal, will control the 
rule of law as to application of payment, 
even though it results in forfeiture of the 
policy 846 

Subrogation. 

A libel for wrongful act causing a loss 
may be brought in the name of the insurer 
who has paid it v V ' ^°^ 

Where insurer has paid only part of the 
loss he cannot sue wrongdoer in his own 
name :••• 207 

On libel by insurer, who has paid the loss, 
for the wrongful act causing it, it is no 
defense that insurer was not liable 586 

Insurance companies. 

Have power to take, hold, and negotiate 
negotiable paper in the conduct of their 
business 366 

INTEREST. 

Allowance of interest in cases of tort is 
matter of discretion 342 

INTERNAL EEVBNITE, 

Collection of assessment not restrained 
on allegation in bill that assessment is ir- 
regular, and in violation of law, and void.. 418 

The remedy in equity to collect assess- 
ments is cumulative 418 

"Lien on distillery for unpaid taxes is not 
lost by a bonding and release of the prop- 
erty in forfeiture proceedings afterwards 
discontinued without judicial action 418 

Bona fide purchaser of distillery property 
for value and without notice takes subject 
to existing liens for taxes - 418 

The government is not estopped by state- 
ments of its collector to enforce existing 
liens for unpaid taxes 418 

INTERNATIONAL liAW. 

Every nation has exclusive jurisdiction 
over the waters adjacent to its shores for 
a marine league »26 

JUDGMENT. 

Bendition and entry. 

The date of a decision is the time when 
it is finally settled and approved, and ready 
to be promulgated 734 

A mistake in calculating marshal's fees 
may be cured by a release, and judgment 
rendered for true sum 591 

The heir of a judgment debtor cannot 
avail himself of an error of the derk by 
whidi the judgment was entered for the 
penalty of the bond sued on, instead of the 
damages allowed oTT 
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A judgment of a justice of the ijeace 
docketed in a county court is not a judg- 
ment of that court 444 

Operation and efifect. 

The record of a judgment should show 
affirmatively jurisdiction of the person of 
defendant ; - . -. 444 

Distinction between cases in which judg- 
ments may and those in which judgments 
may not be impeached collaterally 52 

A verdict on which a judgment was never 
entered is not conclusive in another suit. . • . 450 

A sentence of a court of exclusive juris- 
diction is conclusive both as to the right es- 
tablished and fact decided ,1132 

A judgment in a suit in rem for forfei- 
ture of a vessel is not conclusive in an ac- 
tion on a bond conditioned for the proper 
use and delivery up of the certificate of 
registry 518 

A statute making a decision of a military 
commission final, held not to make it con- 
clusive as to the risrht in question — .... .1062 

Dismissal upon the merits of creditors' 
bill to set aside conveyance as fraudulent 
■estops creditor from opposing bankrupt's 
■discharge 1054 

Revival of judgment by scire facias (Va. 
Act 1792) 577 

Amendment. 

Federal courts can amend only as to de- 
fects of form 302 

Misnomer not apparent of record is not 
amendable 302 

Belief against: Opening: Vacating. 

Fraud upon a party by her counsel will 
not invalidate a decree where it does not 
appejip that it affected the result 777 

A delay of eleven years after knowledge 
of suspicious conduct of counsel bars re- 
lief against decree for his fraud .......... 777 

A decree entered without authority will 
be set aside 784 

Office judgment set aside on plea of 
""never executrix" 389 

Judgment by default against married 
woman may be corrected by writ of error 
■coram nobis (coverture being a question 
■of fact) or by motion on affidavit 317 

An unexplained delay of IS months, and 
after default taken and report of a com- 
mission, will bar respondent's motion to 
set aside proceedings as coram non judice. .1090 

A claimant who, after a libel in rem is 
dismissed by default and the stipulation 
and bond cancelled, agrees to open the de- 
fault, waives the decree and order of can- 
cellation, and the court may vacate them 
so as to hold the stipulators liable 1039 

Satisfaction and discharge. 

Assignee of judgment who advanced 
money to one of several joint debtors to 
pay the same, and took assignment as se- 
curity, cannot maintain action against oth- 
er debtors 1186 

Of different jurisdictions. 

All presumptions are in favor of a judg- ■ 
meat of a court of general jurisdiction . . . . 370 

A decree in a divorce suit against plaintifE 
■declaring that she was never legally mar- 
ried may be impeached for fraud when set 
up against her in another state (Reversing 
774) 771 

Actions on judgments. 

Nil debit cannot be pleaded to action on 
judgment obtained in another state 1140 

In an action on a foreign judgment, the 
debtor may plead that he was not served 
with process, and that the attorney appear- 
ing had no authority to do so 1186 
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Page 
Court has power to order a tales in spe- 
cial jury cases 990 

Impressions from reading newspapers will 
not disqualify jurors in criminal cases, 
though opinions formed will disqualify.. . .1024 

Citizens of municipality not competent 
in an action of debt for penalty of a by- 
law of the corporation 392 

IiANDLOKD AUTD TEia'AlSTT. 

A bankrupt's assignment is not within 
the condition of a lease forfeiting it on an 
assignment by the lessee 444 

Acceptance of draft on tenant for rent, 
no bar to distress if draft not paid 388 

Avowry is . prima facie evidence of 
amount of rent 365 

Replevin bond for goods distrained for 
rent ....•' 383 

LIBEIi. 

Liberty of the press does not sanction 
libels 1177 

T.TTvrr TATiQM' OF ACTIONS. 

The statute of the state where the suit 
ia brought governs 759, 778 

State statutes cannot be pleaded in bar 
of suit for infringement of a. patent 1048 

The statute commences to run against a 
claim for a balance of rents against one 
who holds an absolute conveyance of prop- 
erty to secure a debt, from the time the 
grantor has knowledge of repayment of the 
debt by rents received 778 

The statute runs as against bill for ac- 
counting for mortgaged property in the 
rightful possession of third person from 
demand and refusal 540 

Rents or profits in the hands of one who 
holds an absolute conveyance of property 
as security for a debt, is a debt or liability 
not under seal 778 

A debt protected by a mortgage is not 
barred until a suit as to the mortgaged 
property is barred 540 

Admission that a note is as good as 
money is sufficient evidence of new prom- 
ise -. 1179 

A letter stating that the writer could 
have availed himself of the insolvent laws, 
but preferred paying all debts as soon as 
possible, "not omitting A's claim," not 
sufficient acknowledgment 1089 

Replication to plea of statute of limita- 
tions alleging absence from state 863 

Courts of equity apply the statute of 
limitations 778 

LOST INSTBTTMENTS. 

Owner losing half of bank note may re- 
cover on whole note on offering security to 
bank 1129 

MARBIED WOMEN. 

To give jurisdiction against married wo- 
men, liability must appear affirmatively. . 317 

Judgment by default against married 
woman may be set aside 317 

MABSHAL. 

Pees, in bankruptcy 354 

Entitled to actual mileage travelled on 

return of nulla bona. 1004 

Fees as messenger — Mileage or expenses 

of deputy 993 
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Not entitled to commissions on forfeited 
delivery bond 1004 

Where vessel seized is released on stipula- 
tion for her appraised value, not entitled to 
fees on such value 42 

Claimants not liable to marshal for costs 
and expenses attending seizure, on bonding 
ve.-jsel, pending appeal from decrees of con- 
denmation 225 

i\Iay liave attachment to enforce payment 
of fees 998 

TVrASTEB, AND SEBVANT. 

Assumpsit lies by apprentice against mas- 
ter for disobedience of order although no 
indentures executed 138 

Master liable only in case of negligence 
or want of due and proper care* and pru- 
dence 152 

Rules for determining care and prudence 
of master in furnishing suitable materials.. 152 

Furnishing unsuitable explosive for blast- 
ing is negligence 152 

Alaster iii selecting dangerous instru- 
ments, such as explosives, must not sacrifice 
quality to cheapness 152 

Superintendent of city streets employ- 
ing workmen is a vice principal 152 

MORTGAGE. 

A conveyance made in satisfaction of a 
precedent debt cannot take <=ffect as a 
mortgage, although providing for redemp- 
tion 374 

An absolute conveyance of property as 
security for money advanced to pay the 
grantor's debts is a mortgage 778 

Equity will enforce right to redeem un- 
der deed absolute given to secure debt... 374 

Suthciency of evidence to show deed ab- 
solute intended as a mortgage 374,896 

Deed absolute to deceased not declared 
mortgage on uncorroborated evidence of 
single interested witness S96 

Lien not affected by substitution of new 
notes or bonds for those originally secured 
or by the giving of a new mortgage ex- 
pressly reserving rights under original 
mortgage 760 

Equitable right of junior to compel senior 
mortgagee to resort to property on which 
he has exclusive claim, not defeated by 
declaration of homestead therein 24 

Twenty years after forfeiture and pos- 
session taken is limit of time of right to 
redeem, where no excuse for delay is shown 778 

MUNICrPAIi COKPOBATIONS. 

Sae, also, "Bonds." 

Paving streets in Alexandria, Va , 393 

On motion for judgment for assessment 
for paving, it is no defense that the paving 
was badly done 393 

A county may issue coupon bonds in pay- 
ment of subscription to railroad stock un- 
der the authority to make payment in such 
manner as may be agreed upon 128 

AVhat is substantial performance of con- 
tract to complete railroad within condition 
of gift of county bonds 106 

A proviso that railroad aid bonds shall 
not be sold for less than par does not af- 
fect rights of bona fide purchasers at 
market value 128 

A town, having as a corporation voted 
and issued bonds, is estopped as against 
bona fide holder to deny incorporation.... 522 
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Motion for new trial does not suspend en- 
tering of judgment after one verdict, but 
execution will be stayed on application. . . .1180 

Court will settle differences between 
counsel as to rulings made, for purposes of 
motion 450 

Rebutting affidavits not allowed. 755 

. Motion for surprise is waived by con- 
tinuing trial 755 

Irregular conduct of jury in open court 
not objected to at the time is not available. 450 

General rules as to granting where fraud 
is in issue 564 

Not granted because of erroneous in- 
structions or refusals to instruct, if not 
prejudicial 450 

Not granted on ground that verdict is ex- 
cessive unless plainly largely beyond inju- 
ry inflicted 229 

Not granted on ground that verdict was 
against evidence unless clear mistake or 
manifest abuse of power shown 229 

Granted for newly-discovered evidence, 
in the absence of gross negligence 229 

Not granted upon mere cumulative evi- 
dence 229, 504, 755 

OFFICE AND OFFICEB. 

No distinction between foreign and do- 
mestic agents of government (Act 1809).. 1147 

A "permanent agent" is one appointed by 
the president with the advice and consent 
of the senate 1147 

Act July 23, 1868, to authorize the tem- 
porary supplying of vacancies in the execu- 
tive department, applied to existing vacan- 
cies 734 

Public officer is required to perform du- 
ties imposed by law after coming into office 
though his compensation is inadequate. . . . 904 

Government agent must be reimbursed 
damages paid in consequence of protest of 
bill of exchange authorized to be drawn 
by him 1147 

Commissions, expenses, and disburse- 
ments of navy agent stationed abroad..., 1147 
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PABTIES. 

Suit brought in name of plaintiff who i« 
neither a natural nor an artificial person 
is a nullity 370 

Parties may unite in admiralty, where 
the caiise of action is common to aJI though 
interests are separate, 665 

The alleged fraudulent endorsee of a 
note is a necessary party to a bill by the 
payee to avoid an assignment for fraud 
and compel the maker to pay a second time 36d 

A company for whom its stockholders 
ask an accounting against another company 
is a necessary party defendant 1080 

On bill by distributee against executor 
or administrator to sell personalty for dis- 
tribution, other distributees not necessary 
parties 574. 

ifixecutor or administrator is necessary 
party to bill to enforce trust concerning de- 
cedent's property 514. 

The vendee need not be made a party to 
a bill to enjoin an alleged fraudulent sale 
by a corporation 13 

Equity will not proceed to final decree in 
absence of interested party 13 

A bill in equity will be dismissed where a 
necessary party is beyond jurisdiction of 
the court 13 

Objection of nonjoinder need not be 
raised by pleadings 366^ 

Persons not parties to suit or belonging 
to class represented therein can only be 
heard by original bill 842 



1214 



INDEX. 



Page 
An underwriter who has accepted an 
abandonment may be permitted to inter- 
vene as sole owner in a suit in rem 947 

PAETNEBSHIP. 

One partner -without prior consent of 
■others may convey partnership personalty 
in payment of firm creditors 851 

An assignment of partnership debts by 
■one partner only, though void in law, sus- 
tained in equity if bona fide to secure ered- 
itors 851 

An assignment by ome partner of partner- 
ship realty in payment of firm debt passes 
<»nly his interest 851 

One partner may ^ive a preference to a 
particular creditor without consent of oth- 
■ers if they are abroad 851 

PATENTS. 

The commissioner of patents. 

Cannot delegate duty of examining new 

Invention (Act July 4, 1837) :••••••• 226 

An order extending a patent signed by 
the chief clerk acting as commissioner dur- 
ing a vacancy, after the approval of the 
Act of 1868, providing that the senior ex- 
aminer in chief shall act as commissioner, 
is a nullity 734 

Invention. 

Remedy for theoretical defect is a good 
invention 233 

Recollection of a prior imperfect machine 
and its product, and i)reservation of the 
same, renders patent void for want of nov- 
elty 233 

Mere experiments are not anticipations. . 320 

Invention is the conception, not the final 
-development 112 

Utility is evidenced by extensive use. . . . 112 

Who may obtain patent. 

First inventor is the original discoverer 
first perfecting and adapting invention to 
actual use ;•*.•: ^ 

A chance operation of a prmciple unrec- 
ognized at the time will not defeat patent 
to one who discovers principle, and puts it 
to intelligent use • • 868 

The question of originality is not af- 
fected by experiments of another subse- 
quently resulting in invention 476 

An invention to be valid as the first must 
be seasonably reduced to practice and put ^^ 

to use • • - • • - J, 4^ 

One who reduces to practice theory or 
another by his help is not the sole 1*1-^^, 
ventor - »•• lloo 

Application will be refused where appli- 
■cant is one of three joint inventors 1168 

Want of originality in the patentee is 
shown only by such communication of 
ideas that other inventive power is not 
necessary to their application 329 

Prior public use or sale. 

The "public and common use" for more 
than two years prior to application which 
will invalidate a patent is a common and 
general use by the community ....... 647 

In the case of successive applications, 
public use or sale must antedate the first 
application by two years to defeat invent- 
or's right 112 

The use of an article made by the in- 
ventor for himself at his place of business 
is private and not public 112 

Abandonment — Laches. 

Abandonment is proved only by public 
use for the required time .868, 908 

Delay of four years after filing caveat 
will not defeat right where constant effort 
was used to perfect invention 1072 



Pdgo 

Application is conclusive evidence of In- 
tent not to abandon invention •.,*,•**• 

A presumption of abandonment will not 
obtain from the lapse of six years after 
putting down a pavement before applying 
for a patent, in the face of a manifest con- 
trary intent • • • • *03 

Involuntary delays in prosecuting applica- 
tion will not work a forfeiture 126 

A litigation as to a right to two improve- 
ments, one of which only is good, will not 
prejudice the inventor's right to such im- 
provement 126 

Application and issue. 

It is only necessary that the description 
and drawings shall be such that one skilled 
in the art can by their aid embody the 
invention in an operative and efficient 
form 647, 476 

Technical defect in description will not 
defeat patent. • • 123 

The original deposited model may be 
examined to resolve doubts from drawings 233 

Two forms of invention related to the 
same subject, where the necessary elements 
of one are substantially used in the other, 
may be included in one patent 703 

A patentee is not estopped by words 
omitted from an amended specification... 450 

A patent secures only the means em- 
ployed, and not the effect produced 712 

A caveat is intended to give notice of an 
Invention and prevent a patent to another 4(6 

Failure of officer to certify to sealing of 
deposition in an interference case is ground 
of exclusion • • -1165 

Decision of commissioner is conclusive 
as to law and facts arising under applica- 
tion, in the absence of fraud or excess of 
authority manifest on the face of the pa- ^^ 
pers "^^ 

Appeals from commissioner's decisions. 

Where the claim becomes too broad 
through a rejection of part it should he 
amended before appeal ; * • j • •. -1185 

The review of the commissioner s deci- 
sion must be confined to points involved io 
reasons of appeal ; • • .226, 1168 

Objection to incompetency of witness in 
interference case cannot first be made oai 
appeal ^^ 

No reply will be allowed to be filed on 
appeal .■ • ■ • 227 

Testimony of experts are entitled to more 
weight than opinion of commissioner 1192 

Irrelevant reasons by commissioner no 
ground of reversal 226 

Appellant in an interference case cannot 
rely upon the weakness of his adversary's 
case . • 1072 

When in doubt the commissioner's deci- 
sion in an interference case will be af- 
firmed 434 

Jieissue: Disclaimer. 

Purpose and scope of reissues. ...-•, 6 

Presumption is in favor of validity of 
reissue 703 

Reissue is prima facie for same inven- 
tion •. S08 

Reissue need not claim everything em- 
braced in original, but must not claim new 
matter z' •"; ^^" 

In determining whether reissue is for dif- 
ferent invention, the two patents must be 
compared * 635 

Reissue may include features disclaimed 
in original patent by mistake of patent of- 
fice .' .- 720 

Title of patent presumed to be in one to 
whom reissue is granted as assignee 635 

Defect of broad claim covering primitive 
device and improvement cured by disclaim- 
er, in case of limited knowledge of primi- 
tive device 233 
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A reissue is not invalid because laying 
the greater stress on one of two forms of ' 
invention included in the original patent. . . 703 

Duration. 

Date of filing of specifications in foreign 
country, taken as date of patenting there 639 

Extension: Benewal. 

The extension of a patent by the commis- 
sioner cannot be collaterally impeached. . . 732 

The presumption that a renewal was le- 
gally made may be rebutted 450 

Assignment. 

Agreement to assign extended term 
makes promisee equitable owner thereof 
where conditions are fulfilled 233 

Limited assignment of patent construed. . 233 

Iticenses* 

A licensee from an assignee has no great- 
•er rights than his licensor 8 

A confession of judgment for arrears of 
■weekly payments for a license is an ad- 
mission of the arrears, giving the option to 
revoke the license 1140 

Sale of patented machine or product. 

A patented product purchased without 
condition or restriction loses the protection 
of the patent laws, and the purchaser may 
sell the same in the territory of one hav- 
ing exclusive rights 100, 245 

The condition attached to the sale of pat- 
ented cotton ties, "licensed to use once 
only" is void 623; contra, 625 

The purchaser of a patented machine 
with separately patented parts has no 
right to manufacture new parts to replace 
those worn out : • • 245 

But the purchaser may repair and mi- 
prove the patented parts 245 

Infringement — What constitutes. 

There is an infringement if use of the 
machine wiU produce a result in it which 
would have been an infringement if orig- 
inally introduced 641 

Experimental making and user of pat- 
ented article is technical infringement 320 

Structures are "substantially" the same, 
if of the same material, thickness, or form, 
where such condition is important 112 

A patent for a horizontally revolving re- 
tort does not cover an oscillating retort. . . . 440 

A device to raise and suspend a finger 
bar to an angle of 45 degrees is anticipated 
by one which raises and suspends the bar 
in a perpendicular position 434 

A change in location of a part, in com- 
bination, where no new function is per- 
formed, will not evade a patent 123 

Superiority of defendant's invention no 
defense of infringement 329 

Who liable. 

The board of education and not the city 
is liable for the use of a patented seat in 
the cily's public schools 464; contra, 506 

Carrier of articles made in infringement 
of patents where he refuses to fisdose 
shippers is liable for infringement 631 

Purchaser of articles known to have 
been manufactured by infringing machin- 
ery not liable to injunction or damages. . . .1036 

Preliminary injunction. 

Greneral rules applicable to the granting. 708 

Effect of laches 683 

Infringement enjoined independent of oth- 
er relief 631 

Denied to inventor who falsely described 

his invention as patented 1008 

Previous use by plaintiff not absolutely 

essential 683 

Not granted on a theory not afiirmative- 
ly supported by affidavits 641 
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Denied where originality of patent doubt- 
ful, but account ordered to be kept pending 
decision on merits 517 

Granted where the patent has been de- 
clared valid, and an infringement is proba- 
ble, unless a bond is ^ven to pay the de- 
cree, to keep an account, etc 683 

Denied where suit had been pending 
many months and was nearly ready for 
hearing, and no newly-discovered ground 
for writ was shown 003 

Befused where infringement not satisfac- 
torily shown 676 

Denied where its purpose is to compel a 
city to award a contract to complainants. . 708 

The question of priority will not be con- 
sidered on the application, where priority 
has been declared and acquiesced in for a 
long time 719 

A decree of another federal court sus- 
taining a patent is generally controlling on 
the application 683, 708 

Adjudications of validity by other courts 
is ground of granting only where infringe- 
ment is palpable 720 



Procedure. 



In suits founded on a patent issued to a 
partnership, both partners are necessary 
parties 689 

Bill alleging fraudulent sale, held bad 
for multifariousness 689 

State statutes of limitation cannot be 
pleaded in bar of suit for infringement. . . .1048 

"Where prior use relied on in defense is by 
the inventor or under his license, notice is 
not necessary as to the persons or places. . 647 

Patents and specifications will be liberal- 
ly construed, but courts will not resort to 
conjecture 755 

Trial of issues of originality and infringe- 
ment 517 

Motion to set aside decree pro coufesso, 
and for leave to answer, denied on plain- 
tiffs stipulating to limit recovery to a cer- 
tain amount, being less than expense to de- 
fendant of trying issue 877 

On the withdrawal of opposition to a 
motion for a preliminary injunction, plain- 
tiff is not entitied to a decision on the mer- 
its 689 

Disclaimer at hearing deprives complain- 
ant of all costs 233 

Evidence. 

Prior patent not pleaded admissible to 
show state of art but not want of novelty. 717 

A patent is prima facie evidence of the 
right of the patentee 476 

The prior oath of an inventor as to orig- 
inality may be opposed to the oath of a 
witness as to want of originality 329 

One to be comi>etent as an expert must 
understand the science involved .476, 448 

The burden of proof is on defendant al- 
leging prior public use 450 

Party claiming patent should be limited 
in duration has burden of proof. 639 

Bond for damages, etc. 



Not required of defendant unless injunc- 
tion should issue if not given 675 

Accounting. 



Accounting for profits, allowance of ex- 
penses, etc. 691 

Though preliminary injunction denied de- 
fendant required to keep an account. .517, 675 

On bill for infringement where title not 
disputed, federal courts will refer to mas- 
ter to take account of profits 444 

Accountability is not limited to the pay- 
ment of the royalty required of licensees. . 691 

Infringer liable for whole profits unless 
he show affirmatively the extent to which 
instrumentalities and improvements not 
covered by patents contributed 691 
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The fact that defendant could have 
made the profits realized by the infringe- 
ment by doing the "work in another -way is 

immaterial 6^1 

Complainants are entitled to interest up- 
on profits only from date of final decree. . 691 

Infringement — Damages. 

The court may allow treble what is 
found by the jury as damages 450 

The jury, may allow costs and counsel 
fees, as damages • 45(> 

Various particular inventions and pat- 
ents. 
Boots and shoes. No. 127,9G4, for in> 

Erovement in manufacture of soles and 
eels, held invalid • Iw 

Chime toys. Reissue No. 150,933, held 
valid o 

Chewing gnm. No. 111,798, for improve- 
ment, held void 135 

Cornshellers. No. 132,128, for improve- 
ment, held valid 123 

Driven well. No. 73,425 and reissue No. 
4,372, held valid 868, 908 

Envelopes. Manner of folding and Pa^st- 
ing sides, held not patentable 1185 

Fire arms. Reissue No. 60 for improve- 
ment in locks, held valid 517 

Flour. Reissue No. 5,841 for manufac- 
ture of new process by purification of "mid- 
dlings" invalid as broader than original. . 678 

Gauge lathes. No. 53,003, for improve- 
ment, construed, and held valid and in- 
fringed 723 

Harness. Reissue No. 5,155, for dies for 
finishing rubber coated mountings, held 
valid 320 

Harness-saddle pad. No. 86.112, for im- 
provement, held valid 717 

Hydrometers. Adams' improvement, held 
patentable 76 

Kindling wood. No. 93,775, for improve- 
ment, held void 324 

Knitting needles. No. 6,025, for improve- 
ment, held valid 233 

Lantern. No. 50,591, for hinged top, held 
valid 119 

Locks. No. 16,676, for improved keeper 
for right and left hand door locks, held val- 
id and infringed by Patterson's patent. ,. . 126 

Lubricating oil cans. Device for opening 
and closing spout, held patentable 1192 

Paper. Ames' patent construed and held 
infringed 755 

Paper bags. No. 48,036 for improve- 
ment, held valid and infringed 1125 

I'aper bags. No. 137,533. for improve- 
ment, held void 1123 

Paper bags. Notch in mouth to facili- 
tate opening, held not patentable 1123 

Paper bags. Softening upper parts to 
make pliable held patentable. , 1125 

Pavements. Nicholson patent held in- 
fringed by Brocklebank's and Trainer's 
patent for inprovement 703 

Pins. Slocum's patent for "a machine 
for sticking pins into paper" and Howe's 
improvement, defined, and held not infring- 
ed by Crosby's patented machine 712 

Rock drill. Reissue No. 3,690, for im- • 
provement, construed and held valid... 635, 641 

Safes. No. 3,117, for application of plas- 
ter of Paris, held valid 112 

Seats for public buildings. Reissue No. 
21, for improvement, held valid 506 

Sieves. Design No. 4637 for flaring rim, 
held invalid 162 

Sieves. No. 106,597, held not infringed 162 

Toys- Reissue No. 150,933, for chime 
toys, iield valid 6 

Umbrella ribs. No. 39,210, for improve- 
ment in tempering, defined and held valid 
and infrirged 673 
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Window screen, adjustable. Reissue No. 
52,726. held invalid as too broad 175 

Wood pulp. No. 17,387 defined and held 
valid and infringed 728,732 

Wood pulp. Nos. 25,418 and 38,901 de- 
fined and construed 728 

Wood pulp. Reissues Nos. 1,448 and 
1,449, for improvement, held invalid 740 

PAYMENT. 

See, also, "Debtor and Creditor." 

A note is not per se payment of ante- 
cedent debt 4S3 

A note operates to discharge debt if en- 
dorsee fails to demand payment and give 
notice of dishonor 483 

Payment during Civil War in Confeder- 
ate money to agent in southern states of 
citizen of northern state does not discharge 
debt 838 

Where draft given in compromise of suit 
is unpaid, suit may proceed 840 

The payment of money to the purchaser 
of property under an unauthorized sale for 
salvage with a reservation of all rights, 
does not prevent an action for wrongful 
sale 665 

PENALTIES. 

Penal statutes strictly construed 904 

Ignorance of the existence of penal stat- 
ute forms no legal excuse for its vitiation. 926 

PERJUKY. 

A false swearing from mistake is not per- 
jury , 1032 

An indictment will not lie after the re- 
peal of the bankrupt act by act of 1803 for 
a perjury committed thereunder 1032 

Perjury committed in bankruptcy pro- 
ceedings cannot be prosecuted under the 
general criminal law (§ 18) nor will an 
indictment lie at common law 1032 

PILOTAGE. 

See, also, "Admiralty.** 

A pilot who does not take charge of o. 
vessel until she reaches pilot grounds is 
only entitled to inshore pilotage 285 

Mere wrongdoers or mutineers have no 
authority to bind the ship for pilotage... 955 

PLEADING AT LAW. 

Pleas. 

Plea to merits waives exception to ju- 
pisdiction •*••••• •••••••••••••••••••*•• *^ 

Plea in bar waives plea in abatement. . 156 

Plea to jurisdiction, form, verification, 
time of filing '"":'' ^"^ 

Plea to merits not allowed to be with- 
drawn to permit special demurrer 557 

Replication. 

Mere narrative statements need no spe- 
cific reply • •:.•*.•* " 

Replication to plea of statute of limita- 
tions setting up agreement not to plead 
statute • 863 

Granting leave to put in several replica- 
tions not an adjudication of theiy sufficien- 
cy^ ., 863 

Demurrer: Exceptions. 

Reasonable presumptions are admitted by 
demurrer as well as matters expressly al- 
leged 778 

An exception that a libel does not state 
facts suificient to constitute a cause of for- 
feiture is too general 64 
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Omission in cppy of note filed of indorse- 
ment, whidi is alleged in the declaration, 
iB not fatal 156 

Issues: Variance. 

In debt on bond, entry of pleadings as 
"covenants performed," "joined," is suffi- 
cient joinder of issue • 392 

Admission' by answer of execution of 
agreement particularly set out in libel, ad- 
mits contents 3-6 

In an action for a penalty, where defend- 
ant pleads that it is not reasonable, he can- 
not submit issue of law to the court 393 

Variance between proof of by-law of 
March 27 and averment of March 26 392 

plbadhtg rKT EairtTY. 

V 

Answer should be none the less full be- 
cause not on oath .• • 326 

Waiver by bill of oath in answer is m- 
effectual unless accepted "'S 

Answer not sufficiently authenticated un- 
less authority of justice of peace before 
whom it was sworn is shown 170 

PEACTIOB. 

At law. 

Appearance without bail ,,,,,... 338 

Court may order causes consolidxited or 
one tried as a test case, where they involve 
same issues v * * « * I 

Dedsion upon a motion has not the effect 
of a judgment so as to preclude further 
examination by same court 259 

A stipulation to answer judgment waives 
illegal service of process 43 

An oral agreement by counsel made out 
of court will not be construed on conflicting 
opinions •• • • • "l^ 

After three terms leave to file a new plea 
compelling plaintiff to suffer nonsuit grant- 
ed on condmon of paying all costs 1036 

In equity. 

Suit dismissed for want of prosecution Is 
no bar ,• v %* ' 1* ^^ 

Bill will be dismissed as to defendants 
against whom it contains no allegations, 
though they answered .- •, 899 

Cause may be shown against decree nisi 
any time during term, and before other or- 
der made •.•••*: ^ * °^** 

Objection to admission of testimony by 
master, not heard unless testimony and 
objection are taken down wl 

Rule answer in chancery 996 

In admiralty. 

A foreign consul may appear for dti- 
sens of his country to protect proceeds of 
sale of property for salvage 182 

A libel in personam may be filed for the 
Ubellant and all others interested 665 

A dainiant of a vessel will be allowed to 
change his claim where no one is preju- 
diced thereby 1087 

An appraisement by an appraiser nom- 
inated by the clerk without notice to the 
opposite party will be set aside 526 

District court in admiralty may deliver 
property on bail, either in the form of bond 
or stipulation on which judgment may be 
rendered 527 

Where proceeds are prematurdy ordered 
to be paid over, rule to return will be 
granted 1113 

The claimants and not the libellants will 
be allowed to bond the proceeds of a ves- 
sel where libellants* claim is denied In the 
pleadings 1088 

The vessel may be discharged on stipu- 
lation in its full value where the claims 
for which libels are filed exceed its ap- 
praised value 1041 
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A vessel, cargo, and freight attached on 
a libel on a bottomry bond will be bonded 
for their full amount, although proceeds of 
vessel are alone sufficient to meet the 
daim 1087 

A married woman will not be accepted 
as surety on a stipulation in admiralty. .10^ 

Where a libel in rem is dismissed by de- 
fault the daimant may without notice en- 
ter an order canceling the stipulation and 
bond 1039 

Proctor for libelant is bound by notice 
to respondent that he would ask only for 
a decree for costs 913 

In bankruptcy. 

Agreements of counsel in bankruptcy 
must be in writing or of record to bind 
clients ....' 784 

PRINCIPAIi AND AGENT. 

Scope of power of general and special 

Civil War did not revoke agency in south- 
em states for dtizen of northern state. . . . 838 

Repudiation of agent's act in excess of 
aufiiority must be within reasonable time 7 

Unratified tentative arrangement by 
agent, not binding 7 

Irregularities of agent in di^osing of 
proceeds do not affect title of realty sold 
by him 899 

Agent of undisdosed prindpal personally 
Uable 512 

One contracting with agent personally 
may refuse performance where responsibil- 
ity is shifted to principal 44 

Agent in southern states during Civil 
War of loyal dtizen is liable for receiving 
Confederate money in payment of debt. . . . 838 

Where a ratification is necessary to bind 
the principal, agent is oot liable to prind- 
pal for abuse or power 208 

Declaration in action for abuse of power 
as agent must aver that defendant acted 
as agent 208 

Amendment of pleading by principal 
against agent 838 

PEINdPAIi AND SXTBETY* 

Bond of internal revenue collector not 
binding as to collections previously made. .1160 

On me acceptance of a new bond, sure- 
ties on old bond are released unless it af- 
fbrmatively appear that the default was 
committed prior thereto 685 

One having a mortgage securing his ac- 
ceptances, which he buys up at a discount, 
can only charge such amount against the 
mortgaged property 746- 

Verbal condition on signing a bond that 
certain other signatures shall be obtained, 
not available in defense unless known to 
obligee 621 

The fact that a prior signature was 
forged is not available in defense 621 

Defenses available against a bond given 
to secure a debt of another are available 
in action on a note given to extend the 
time of payment 621 

A warrant of distress under Act May 15, 
1820, has the effect of a judgment 114T 



PBIZE. 



See, also, "War." 



Jurisdiction. 

Jurisdiction and rules of decision in prize 
courts 799, 808 

Prize court must decide the question of 
prize as to vessel captured and libelled as 
such though war not dedared by congress 799 



1218 



INDEX. 



What constitutes prize. Page 

Slaves captured during Civil War are 
neither prize nor prisoners of war * . 538 

The court must decide what shall be 
deemed enemy's country in determining the 
question of prize founded on hostile owner- 
ship :•: *^ 

It is not personal hostility- of owner, but 
his relation to the enemy, which determines 
the question of condemnation as enemy s 
property • • * oOS 

Sailing under enemy's license is cause for 
forfeiture of neutral vessel 524 

Captors entitled to freight if goods are 
carried to port of destination 958 

Procedure. 

Construction of Act 1862, c. 50, for bet- 
ter administration of law of prize. . . . . - . . 808 

Where capture is admitted on original 
evidence, further proof not allowed to ere- 
ate doubts 357 

Production of evidence by captor 1077 

Order and sufficiency of proof— Further 
proof 9^° 

Practice as to the taking of additional 
proof in prize cases 811 

The rule requiring the master and crew 
of the prize vessel to be produced as wit- 
nesses may be dispensed with where there 
is no means of complying therewith, and 
secondary evidence admitted 71 

Proceedings in condemnation suspended 
to permit production of evidence .71, 965 

Evidence showing actual hostile destina- 
tion of vessel 533 

Examination of witnesses confined to per- 
sons on board vessel at time of capture. . . , 525 

Spanish papers found on board an Ameri- 
can vessel do not prove double papers if no 
other marks of fraud appear 1178 

Control and custody of property. 

Vessel proceeded against in prize, when 
need not be brought before court 206 

Jurisdiction may be taken while property 
captured is lying in foreign neutral port..lOT7 

Custody of prize pending examination of 
prisoners taken in her 312 

Sale and distribution of proceeds. 

Order to sell cargo, denied when 523 

Sale and distribution under decree of 
prize goods lying in foreign >neutral port., 1077 

Who entitled as within "signal distance" 
to share in prize money 1120 

Rules to determine the vessels entitled 
to share in the proceeds of a prize 916 

Costs* etc. 

Costs, fees, and compensation 992 

Commission of one-half of one per cent. 

allowed auctioneer on sale of prize cargo. . 815 

Foreign decree. 

A decree of a foreign prize court is con- 
clusive both as to the right established 
and fact decided. 1132 

Courts of U. S. will not, for purposes of 
retaliation, depart from fixed principles of 
the law of nations declaring decrees of 
foreign prize courts conclusive 1132 

Various eases of condemnation or ac- 
quittal. 
Vessel and cargo condemned as enemy's 

property i'/V"?^' ^^^ 

Cargo condem<ned for violation of block- ^ 
ade '2 

Vessel condemned for violation of block- 
ade 206 

Vessel and cargo condemned for violation 

of blockade 

201, 211, 303, 305, 925, 966, 967, 968 

Vessel and cargo condemned for attempt 
to violate blockade 915, 966, 985. 1043,1058 

Vessel and cargo condemned as enemy's 
property, and for violation of blockade... 

^OO, oXX, iTUl? 



Page 
Vessel and cargo acquitted of violation 

of or attempt to violate blockade y^' 

Vessel and cargo restored as neutral, "^^'^^^ 

without costs 110* 



PEOCBSS. 

Service upon duly-authorized officer of 
corporation is good though fraudulently con- 
cealed by him ; 465 

PXJBIilC LANDS. 

The "Donation Act" (1850) is a grant in 
praesenti, defeasible until conditions per- 
formed ,•••-.; V 1^ • 

The patent is only record evidence of the 
donee's right 97 

Upon death of settler or his wife intestate, 
before patent issues, the estate vests in the 
survivor and children, or the heirs 97 

One owning land in trust for another 
is not a "proprietor" disqualified to acquire 
right of pre-emption - . • • 240 

Pre-emptor must actually reside on land 
until final proof and payment made 240 

Right of pre-emption not an interest in 
land, but only right to be preferred as pur- 
chaser ■ • • ; • • • • • • i 240 

Settler's wife dying before completion of 
residence under donation act has separate 
property which descends to her heirs 3iO 

Actual settler only entitled to buy por- 
tion of quarter section upon which his ini- 
provements are made (14 St. 804) -.x*^"^ 

Person without showing right in himself 
cannot question right of others 240 

A junior settler to whom the land office 
by erroneous construction of law issues a 
patent will be decreed to hold in trust for 
senior settler • 240 

Decisions of land office on questions ox 
fact conclusive, in absence of fraud or mis- 
tal£g 240 

A ciaiin under the donation act need not 
be described by its boundaries 370 

Boundaries of Armijo Mexican land 
grant ^^^ 

RATLROADS. 

Agreement to sell tickets over connecting 
line in one direction does not give right to 
sell in opposite direction V * ' ; °^ 

A contractor's right to possession of road 
until its completion is subordinate to right 
of trustees of mortgage bondholders to pos- 
session- given upon default in payment of 

interest :,-'• \" "\ 1 "^ 

Right to foreclose railroad mortgage not 
affected by provision allowing trustee on 
default to take possession and operate^ road 363 

Court may allow trustee to file bill of 
foreclosure, after suit by individual bond- 
holder 363 

Individual bondholder may bnng foredo- 
sure, where trustee improperly refuses.. .. 363 

Provisions of railroad mortgage as to 
foreclosure suit 363 

RBCEIVEES. 

The court will not appoint a receiver of 
a railroad corporation where another cir- 
cuit court having jurisdiction has appoint- 
ed receivers : •• 281 

Default in payment of interest on rail- 
road bonds for which trustee authorized to 
take possession of railroad property and op- 
erate it justifies appointment of receiver, 
regardless of question of insolvency 465 

Imminent danger of forfeiture of rail- 
road charter and land grant for failure to 
complete road justifies appointment of re- 
ceiver on application of bondholders 465 
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Where appointment of receiver for rail- 
road is not resisted because of conceal- 
ment of service of notice of motion by offi- 
cer, case will be reopened 465 

HECORDINQ ACTS. 

Act 1766, c. 14, relates to estates at 
law only ...1091 

A contract to sell land or an equitable 
interest therein is not void for want of an 
acknowledgment or recording 1091 

BEMpVAIi OF CATJSES. 

Kight of removal. 

Act 1875 inapplicable to causes brought 
in territorial courts^ subsequently made 
state courts by enabling act 753 

Affidavit of prejudice under Act March 
2, 1867, not required for removal under 
Act July 27, 1866 »• BU 

The right of removal cannot be defeated ■ 
by the joinder as defendants of citizens of 
the same state with plaintifE against whom 
no relief is prayed -.i^^^^ 

Nonresident defendant may remove if 
there can be final determination without 
resident co-defendant (Act July 27, 1866). . 511 

Hemoval of ejectment suit by interven- 
ing nonresident landlord— Petition 529 

Where a judgment in one suit would 
conclusively settie the controversy in oth- 
ers between the same parties, they^ are to 
be considered together in determining the 
jurisdictional amount 840 

Time for removal. 

Application must be made at or before 
term in which cause could have been final- 
ly heard • • 753 

Application may be made after new trial 
granted 253, 892 

Proceedings to obtain. 

Petition for removal must state facts 
showing a removable cause 828 

Averment of petition for removal of 
cause as arising under revenue laws 40 

Cause will not be remanded because pe- 
tition for removal unverified 511 

Admission of service of rule to declare 
waives informality in removal 40 

Certiorari and habeas corpus not re- 
quired for removal 40 

State court has no power to delay trans- 
fer of cause or review order of removal. . 253 

Effect of removal: Subsequent proce- 
dure. 
The whole suit, and not a part only, 

must be removed on a proper case 1080 

After removal of cause, judgment as in 
case of nonsuit may be entered on plain- 
tifE's failing to declare, after notice of rule 

to declare 40 

All rights and defenses under state laws 

are recognized by federal court 259 

Action removed after issue joined must 
be tried on pleadings certified from state 
court 259 

Eevival. 

See "Abatement and Revival." 

SALE. 

See, also, "Frauds, (Statute of.)** 

A clause in a bill of goods respecting 
deficiencies is inoperative where contract is 
previously complete 512 

On a sale by sample exhibited in a sealed 
bottie, there is implied warranty that the 
goods correspond with its apparent quali- 
ties 512 



Page 
A bDl of sale on condition, having been 
recorded in the town where the purchaser 
represented that he resided, though he ac- 
tually resided elsewhere, is valid as against 
his assignee in bankruptcy 521 

SALVAGE. 

Jurisdiction. 
Jurisdiction of salvage cases in Florida, . 658 
Court has jurisdiction in rem notwith- 
standing salvage services were performed 
under written contract 183 

Bight to salvage compensation. 

Upon recapture or rescue from enemy . . . 958 

When a vessel considered derelict or 
abandoned 928 

Successful exertions by crew to avoid 
impending collision with another vessel not 
salvage services 56 

Seamen can be salvors only when their 
connection with the ship is entirely broken . 1043 

A salvor accepting the agency of the 
property cannot be allowed salvage, but 
where he acts in good faith will be allowed 
commissions as agent 58 

Where different salvors at different times 
render salvage service, each is entitled to 
compensation, though separate service of 
either would have been unavailing 119 

Salvors rendering no service except to 
receive cargo about to be jettisoned by 
master to float ship, can daim only against 
such cargo 283 

Awarded for keeping company with dis- 
tressed vessel at her master's request .... 464 

Not allowed to a passenger who super- 
ceded alleged incompetent master and 
brought vessel to port, facts alleged not 
being sustained by proof 818 

First discoverers and bona fide possessors 
of a derelict have right to exclusive pos- 
session • 762 

But they must accept services offered by 
others where their force is insufficient to 
save derelict witiiout great risk 762 

To bar a claim for salvage services 
there must be an absolute agreement to pay 
a certain sum 119 

Contract for salvage services will be dis- 
regarded if exorbitant or unreasonable or 
extorted through pressure of impending 
calamity 185 

Other compensation. 

Crew assisting salvors by performing ex- 
traordinary labor in pumping, allowed extra 
compensation 991 

Salvor entitled to compensation for serv- 
ices performed, though his conduct has 
been such as to forfeit all claim to salvage 665 

An owner who was not aboard his ves- 
sel when it rendered services to another in 
peril and did not personally render serv- 
ices cannot claim salvage, but is entitled 
to compensation 112S 

Forfeiture of salvage. 

Licensed wreckers must offer services to 
vessels in need, though not requested 911 

Licensed wreckers only entitied to award 
for pilotage where salvage services resulted 
from lack of pilotage refused by them .... 911 

Salvor forfeits salvage by neglecting to 
inform vessel of imminent and secret dan- 
ger ". * 665 

Appropriation of salved property, though 
of trifling value, forfeits all compensation.. 989 

X^ieglect to produce property resulting from 
mere thoughtlessness will not forfeit sal- 
vage 989 

intoxication of salvors and refusal to 
work forfeits compensation in part ...... 989 

Salvors who at a critical moment refuse 
to work or embarrass others forfeit all com- 
pensation 989 
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Compensation forfeited for neglect of 
duty increasing labors of others should he 
dirided between them 989 

Compensation forfeited for wrongful ap- 
proprJation should be paid to claimants. , . . 989 

Amount. 

TJie risk to a steam tug being very light, 
salvage is fixed accordingly 431 

Moiety allowed where value small and 
property saved from inevitable destruction . 991 

Award not increased by unnecessary em- 
ployment by salvor of other vessels 323 

Salvors entitled to liberal compensation 
for saving vessel abandoned by crew not- 
withstanding incompetency or bad faith by 
master 978 

Salvor only undertakes to exercise ordi- 
nary skill and diligence 431 

A salvor not guilty of an intentional tort 
in selling salved property is liable to the 
owner only for salvage received 665 

Decree of district court fixing amount 
controlling on appeal unless error clearly 
shown '• 931 

Salvors allowed 35 per cent of dry cargo 
and 50 per cent of wet cargo 252 

Salvors allowed 25 per cent of cargo 
saved uninjured and 50 and 60 per cent of 
damaged iwrtions 596 

Salvors allowed on cargo of sugar 27 per 
cent of portion saved dry and 42 per cent 
of injured portion 1077 

Salvors allowed $13,000 on property saved 
valued at $70.000 119 

Salvors entitled to $23,500 for cargo val- 
ued at $30,000 about to be jettisoned by 
master to float ship and received by salvors 
who stayed by ship and helped at pumps . . 283 

Salvors allowed 45 per cent of proceeds 
of sale of cargo saved from ship burning 
at anchorage 305 

Salvors allowed $2,500 for carrying out 
anchors for grounded ship worth $20,000. . 323 

Salvors allowed $2,600 on vessel worth 
$11,000 saved by20 salvors in 2 hours' time 978 

Owner awarded $50 for towing schooner 
from slip on fire 1128 

For towing to place of safety, disabled 
steam ship worth $47,000, steam tug al- 
lowed $5,000 431 

Salvors allowed $6,000 for bringing into 
port brig abandoned 50 miles from Sandy 
Hook, worth with cargo $30,000 928, 931 

Hemedies for recovery. 

Salvage paid by master of whaler acting 
with prudence and in good faith is a charge 
upon the oil binding on the crew 1043 

Nonjoinder of the crew in a suit for sal- 
vage by the master and owner of the 
salvor is not objectionable, in the absence 
of personal danger and extraordinary hard- 
ships 183 

Pleadings on a libel for salvage 11& 

Value of goods saved depreciating from 
time to be ascertained at time of filing libel 
where salvors refused to deliver property to 
owners and delayed filing bill 312 

Apportionment. 

Rule where there are separate sets of 
salvors 312 

Where master of salvor sailing on shares. 928 
Wrecking vessel is deemed to have "ar- 
rived," within rule 4 of the Florida district, 
when within hailing distance, ready to re- 
ceive and obey orders 57 

SEAMEN. 

Contract of sliipment. 

Term "voyage" imports a definite com- 
mencement and end, and not controlled by 
term "elsewhere" 1004 

Shipping articles construed as to length 
of voyage 72 



Page 
Stipulations in derogation of general 
rights void unless fully explained and ad- 
ditional compensation allowed 535 

Services required. 

Cook may be required to perform service 
as seaman : • • 472 

Seamen not bound to assist in unloading 
cargo at final port of destination unless so 
contracted in shipping articles, or required 
by custom of port _ 983 

A deserting seaman, who secretes himself 
on board after another is shipped in his 
place, may be required to perform seaman 

services • • • 4*^2 

Conduct of master in respect to seamen. 

Master liable for failure to protect sea- 
men from violence of officers 845 

Seamen may be moderately corrected by 
master • v " ' ; ' 1' " 

To justify punishment for refusal to 
perform work required, master must show 
that seaman was capable of performing 
the work ^.'S 

Master not justified in imprisonmg sea- 
men in foreign jail for discipline, unless 
there is danger in keeping them aboard. .1026 

Advice of consul will not justify master 
in illegally imprisoning seamen in foreign 
jail, or deprive seamen of remedy 1026 

Where master acting in good faith sells 
effects of seamen separated from ship, it is 
liable only for amount realized 1060 

Wages— Hight to. 

Wages fall with loss of cargo and freight 138 

In the case of capture, seamen are en- 
titled to wages only to day of condemna- 
tion 1092 

Where freight is earned or damages re- 
covered in lieu of freight, though inade- 
quate, seamen are entitled to wages, ex- 
cept where the recovery is against insur- 
ers .1092 

Where a portion of a vessel or cargo is 
saved by extraordinary exertions of sea- 
men a new lien arises thereon for wages, 
though freight lost .,■ . 138 

Seamen may be disrated for incapacity 
but are entitled to reasonable wages 555 

Hemedies for recovery. 

Wages aVe due when vessel is moored 
at final port of destination, and libel may 
be filed 10 days thereafter 983 

Seamen in whaling service have no lien 
on the oil for their services 1043 

Lien for wages not destroyed by sale of 
vessel during seizure by customs officers. . 849 

In fixing quantum meruit for wages on 
whaling voyage, court may consider its un- 
usual protraction and hardships 474 

Deductions ; extinguishment, etc. 

Seamen not liable for board while un- 
justly detained in foreign jail by master. .1026 

Under 7 & 8 Vict. c. 112, § 7, there can 
be no deductions for absences admitted by 
seamen, unless noted in log book 72 

Agreement to proceed on voyage beyond 
terms of shipment, good consideration for 
release of claims for deduction from wages 72 

In libel in rem by mate for wages, court 
cannot investigate his conduct .while tem- 
porarily in command of vessel as master. . 248 

Willful misconduct not imputed to mate 
failing to rejoin master on island from 
which vessel is blown by stress of weather 247 

Seaman in whaling service separated 
from ship without fault entitled to wages 
and expenses of return to his country. — 1060 

Justifiable discharge for bad conduct for- 
feits wages previously earned 535 

Single act of disobedience, if trivial or 
provoked, will not justify discharge 535 

Seamen are justified in leaving vessel for 
just fears for personal safety 555 



. INDEX. 



1221 



Page 
Seamen unlawfuUj discharged or re- 
■quired to leave for personal safety from 
cruelty, entitled to full wages for voyage.. 605 
Stealing part of cargo forfeits all wages 365 
Acquittal of larceny of cargo not con- 
clusive to rebut charge when set up in de- 
fense o/ wages 365 

Sale of part of cargo by direction of 
mate during permanent absence of master, 
to procure necessary provisions, will not 
forfeit wages 849 

SEIZTJIIES. 

See "Admfralty;" "Customs Duties;" 'Internal 
Revenue;" "Prize;" "War." 

It is no abandonment of vessel seized for 
violation of customs laws to permit her 
master and crew to navigate to port 26 

SET-OFF. 

Not admissible against a demand for 
taxes ; 106S 

Damages paid by the drawer of a pro- 
tested bill, being unliquidated, cannot be 
set off in an action against him by the ac- 
ceptor 1130 

An order on account of rent accepted 
by the landlord cannot be set off in re- 

{tlevin for goods distrained where the land- 
ord produces it cancelled and offers to 
pay the costs in a suit upon it 1106 

SHIPPING. 

See, also, "Affreightment;" "Bill of Lading;" 
"Charter-parties ;" "Forfeiture." 

Public regulation : Title of vessel. 

Act 1866, directing issue of enrollment 
and license, is mandatory. Oath not nec- 
essary, and if false without effect 52 

Evidence to prove forfeiture for violation 
of registry laws as to false ownership 
must be taken as a whole, and if it sup- 
port claimant's case, he need not introduce 
evidence of ownership 52 

Person swearing to registry and license 
of vessel estopped to deny truth of its re- 
citals 161 

Exemplified copy of record of naturaliza- 
tion sufficient prima facie proof of citizen- 
ship 52 

A vessel licensed for the codfishery roay 
be forfeited for engaging in transporting 
goods •••• 69 

Coasting vessel not forfeitable for car- 
rying foreign goods without manifest. . . . 606 

Title to vessel building, not to be fully 
paid for until completed and delivered, is 
in the builder 28 

The title to a ship built in the United 
States for alien residents abroad passes 
like any other chattel without writing. ... 68 

Admiralty will order sale on application 
•of half owners, on disagreement as to em- 
ployment of vessel 968 

Employment of vessels. 

Where shipper refuses to accept proper 
bills of lading as tendered, the owner may 
recover demurrage for delays in unloading 
caused by want of proper bills of lading. . 552 

Vessel is liable for rotting of fruit un- 
duly hastened by stowage which did not 
{)ermit proper ventilation, though bill of 
ading excepts losses by inherent deteriora- 
tion 601 

Failure to adopt a system of ventila- 
tion, the efficacy of which is in dispute, 
will not render vessel liable for "sweat- 
ing" of cargo 187 

Burden is on libellant to show that in- 
jury to goods transshipped not appearing ex- 
ternally was caused on board vessel libelled 103 
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Carriers of passengers bound to -utmost 
care in providrag- approach to vessel 921 

The master. 

Contract of employment of captain con- 
strued to give him authority as master. . . 161 

Owners are liable for excess of authority 
used by master or crew of privateer 765 

Mate becominE: master during voyage not 
liable on contracts of predecessor 1023 

Liabilities of vessel. 

Not liable to stevedore injured by imper- 
fect tackle rigged by master for his own 
use in unloading 1 

Liable for performance of contract for 
carrying passengers 30, 35 

Liable for wrongful but not malicious act 
of master. 30 

Liable for short allowance to passenger 
if master's conduct not malicious 30, 35 

Passenger voluntarily encountering a 
seen danger, guilty of contributory neg- 
ligence 921 

Liens — Generally. 

See, also, "Admiralty;" "Bottomry," etc. 

Maritime liens do not depend upon pos- 
session 937 

A stevedore has no lien enforceable in ad- 
miralty 798, 1095 

Seller has no lien for materials sold gen- 
erally to shipbuilder on credit without ref- 
erence to particular vessel 28 

No lien is given by general maritime law 
for materials furnished towards building a 
vessel 1042 

For advances. 

Advances made to relieve vessel in 
straitened circuinstances presumed to be 
on credit of vessel 48 

Testimony of person making advances to 
relieve vessel in straitened circumstances, 
as to his intent, is admissible 48 

Advances to pay a debt which is a lien, 
constitute a lien 1095 

Advances to release vessel from common- 
law attachment in a foreign port, not a 
lien on the vessel 1095 

No lien upon vessel arises for loans 
made on pledge of freight 593 

For repairs and supplies. 

No lien arises for repairs or supplies to 
a domestic vessel 288 

Whether vessel foreign or domestic de- 
pends upon residence of owners and not 
enrollment 288 

Home port determined by residence of 
actual owners, irrespective of register and 
enrollment where material man not misled 

404, 405 

Right to lien on foreign vessel for sup- 
plies, not affected by local legislation 68 

Priority and enforcement. 

Liens of same rank paid out of proceeds 
in inverse order of dates of creation 607 

Seamen's wages preferred to claims of 
material men 607 

A mortgage lien is postponed to maritime 
liens given either by state or maritime law 402 

Liens arising out of contracts of af- 
freightment are inferior to liens of mate- 
rial men, bottomry lenders, etc 607 

Distribution of proceeds of vessel sailing 
under false colors with fraudulent nation- 
ality, as between owner of bottomry bond 
and mortgagee from fictitious owner 45, 48 

Liens for damages by collision are of equal 
rank with those resting upon the neces- 
sities of the ship and hazards of the voyage 607 

Consent to release a vessel from custody 
operates as a waiver of priority of claim as 
against subsequeut libellant X105 
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Decrees of material men with costs 
should be paid in lie order in. which libels 
ire filed ,* 

Master with knowledge of mortgage, al- 
lowing monthly wages to accumulate, not 
sntitled to proceeds of vessel as against 
mortgagee J ' "J 

Creditor proceeding in rem is preferred 
to creditor who has not intervened or insti- 
tuted proceedings until after final decree. . 

But where fund still in court, decree may- 
be opened under circumstances which 
would excuse a default • • "07 

Notes taken for pilotage services must be 
surrendered up for benefit of claimant oi^^^_- 
enforcing lien *• 1100 

Liens — Waiver, discharge, and extin- 
guishment. 

Vessel is exonerated from any lien where 
creditor alone looked to personal respon- 
sibility of master or owner 

Drawing a draft on owner for advances 
made to relieve vessel in straitened cir- 
cumstances does not deprive owner of lien . 

Taking mortgage as security for supplies 
furnished does not prevent enforcement of 
lien rl095 

Taking a note for supplies no waiver of 
lien •.••;•••• ^ 

Even from agent, unless principal has 
settled with asent .to his prejudice 68 

Lien for materials for construction not 
extinguished by credit which it is known 
will expire before completion of vessel. . . .lOiJT 

Liens continue during reasonable time for 
enforcement • • • 1*^8 

Claim for pilotage made 6 months after 
last service performed not stale as against 
bona fide purchaser without notice 1100 

Lien not discharged by the making of a 
subsequent voyage where prosecution pre- 
vented by sudden departure 849 

Departure of foreign vessel from state 
before arrest does not affect either the lien 
or the remedy 68 

A lien in a collision case will not be en- 
forced after change of ownership and delay 
of 20 months 1 • 8 

Under state statutes. 

Liens given by state laws cannot be en- 
forced by process in rem (Rule 12) ....;.. 170 

Lien on domestic vessel is enforced sub- 
ject to qualifications and limitations of 

local law :••;.• 

The libel must show that the lien was 
filed within the time required by the l^^"""^^^- 
giving it • ^***2 

Lien for repairs during season on domes- 
tic boat making daily trips 408 

Lien arises under New York statute for 
fuel furnished boat • • • 411 

Lien for supplies dates from time when 
furnished, and not from date of contract. . 411 

Act Mass. 1848, c. 290, § 1, gives hen 
for materials actually used in construction 
of vessel ^"37 

SLAVES. 

Suit for freedom ; • 799 

Belief in equity in case of lost manumis- 

sion 4<J8 

Jurisdiction to commit runaway slaves -.1045 
When entitled to freedom as imported for 

sale (Act Md. 1796) 596 

STATES. 

A state in the exercise of its police pow- 
ers cannot discriminate against citizens of 
a foreign treaty power 213 

A state cannot be sued in its courts with- 
out its consent 93 
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Appearance of attorney general or district 
attorney without express authority of law 

does not give jurisdiction 93 

Comp. L. Nev. § 2778, does not authorize 
the attorney general to appear for state 
generally in actions against officers in in- 
dividual capacities, so as to bind state ... 93- 

STATUTES. 

The legislature of Oregon has power to 
confer on probate courts jurisdiction to 
compel specific performance by adminis- 
trator of intestate vendor 132 

Ordinary meaning of language is to be 
presumed to be intended unless it would 
manifestly defeat objects of the law .1068- 

Penal statute takes effect from time of 
passage when no other time is fixed 926- 

A later law does not repeal an earlier one 
unless so clearly repugnant as to imply 
a negative ■ ■ -HOO- 

An action commenced on the day a law 
is repealed is within a saving clause of all 
actions commenced before the passage of 
the repealing act 

TAXES. 

Want of uniformity in the application of 
a tax will not defeat it • • . .100» 

Deposits in a Pennsylvania savmgs banit 
made bv a citizen of New Jersey, not sub- 
ject to Pennsylvania collateral inhentance 

tax • • .• •,*,• *i • • " : * * • 'i 

A savings bank is not liable for the col- 
lateral inheritance tax on a deposit therein . 

Auditor's tax deed not evidence of titie 
unless requisitions of law shown to have 
been complied with -••••■ -AJnA Ai •■^-'•"' 

Effect of Rev. St. §§3172-3182, on settle- 
ments of income taxes lUot^ 



924 



510 
510 



TEEEITOEIES. 

The government and laws of tne United 
States do not extend to territory ceded by 
a foreign power by the mere act of ces^ 

Theiegal status" of Florida under the 
treaty of cession and subsequent acta and 
the conflicting jurisdiction between federal 
and territorial courts • * • • • • 

Admission of Colorado as a state and its 
effect upon the territorial courts and upon 
cases pending therein at the time of ad- 
mission. '**" 
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TOWAGE. 
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A tug is not a common carrier • 

A tug is bound to the degree of care and 
skill usually employed by careful navi- 
gators ', " *i! ' * 

A tug is not liable for a tow sunk when 
in ordinary and proper channel, by striking 
a single rock on the bottom, whose presence 
was not known to mariners and could not 
have been known by exercise of care. .- . . bOO- 

The tug must be extremely diligent to 
render assistance to tow in distress . . lU- 

Vessel in tow must keep in proper trim to 
follow tug, and steer accordingly 4dl 

Tow cannot recover for injury from ice 
where tug gave due notice of danger 
and refused to take any responsibility .... <i\fir 

A tug whose master also acts as pilot and 
engineer is not properly manned 1135- 

A tug tawing in narrow channel en- 
countering blinding snow storm should an- 
chor 1135- 

Burden is on libellant to prove negligent 
performance of contract 171 

Liability for injury to schooner by strik- 
ing on rocks in attempt of tug to wind her 
by means of an eddy and the current .... 171 
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When tug not liable to vessel In stem 
tier of tow, injured when leaving dock at 
night 

TRADE-MABKS. 

The word "Eureka," first used in a com- 
pounded fertilizer, will be protected 429 

Use of "Apollinis" with representation 
■of bow and arrow or anchor restrained as 
Infringing trade mark of "Apollinaris" 
with representation of anchor 1067 

TREATIES. 

The right to acquire territory by cession 
is incidental to treaty making power 658 

TEIAIi. 

V 

Counter affidavits on motion for continu- 
ance» held admissible ,• • • • 993 

Opposing creditor has affirmative of issue 
on trial of right to a discharge in bank- 
ruptcy 1016 

Complainant in a bill to stay proceedings 
on a warrant of distress has the right to 
open and close • 1147 

Opinions of counsel not in practice may 
be quoted at the bar in court's discretion.. 1027 

The waiver of an objection should be en- 
tered on the record with the objection .... 719 

Additional proofs cannot be produced as 
to a point reserved for further argument. . 10 

Dates fixed by records of court may be 
stated to jury as facts 894 

Failure to furnish written instructions 
precludes counsel's objecting to court's state- 
ment as to instruction refused 450 

A verdict upon an issue ordered by a 
court of equity is not final until adopted 
by the court 448 

Verdict amended in replevin for eoods 
dlstrfdned by stating amount of rent in ar- 
rears 1108 



See "Conversion,* 



Trover. 



TRUST. 



A deed in satisfaction of precedent debt, 
under agreement that grantor should have 
surplus on resale, creates trust only in pro- 
ceeds of sale 374 

WAR. 

See, also, "Prize." 

Alien enemies. 

A British subject domiciled in U. S., 
though temporari^ absent in British ter- 
ritory, is an American merchant 958 

The trade between Jamaica and Canada 
not national 958 

Blockade and violation thereof. 

Powers of president in establishing block- 
ades, and directing capture of hostile prop- 
erty 799 

Owners of vessel, and generally owners 
of cargo, bound by violation of blockade by 
master 1118 

Vessel confiscable for sailing to and run- 
ning blockaded port under false clearance, 
after official proclamation 180 

Effect of proclamation "relaxing block- 
ade" 533 

Capture. 

The president has power to direct the 
capture and destruction of the property of 
a hostile power making formidable war 



Page 
upon the TTnited States, though war has 
not been declared by congress 799 

An animus capiendi. and a submission, 
constitute a capture, though no prize crew 
put on board 357 

Persons found on board a prize vessel are 
not subject to order of the court '. 595 

Captors on public armed vessel have no 
title until distribution 225 

Conflsoation. 

Books intended for a public library will 
not be confiscated 595 

The law as to conquests and confiscation 
of enemy's territory and property 808 

Illegal trading. 

American vessel loading in enemy's port 
after knowledge of war declared, liable 
to confiscation for trading with enemy. . . 357 

Neutrality. 

National character depends upon domicile 958 

Property shipped to become the property 
of the enemy is not protected by neutrality 
of shipper 958 

Claim of neutral will be recognized only 
where he is in possession with right of re- 
tention 811 

A neutral having made advances on car- 
go shipped to enemy correspondents under 
bill of lading to his own order, has a claim 
cognizable in a prize court 811 

vessel does not forfeit neutral character 
by hoisting foreign flag in conformity to 
trade regulations 1178 

WHARPAQE. 

An Erie canal boat employed about New 
York harbor is not a boat "navigating the 

canals of tiiis state" within Act 1m. Y. 

May 6, 1870 987 

WILLS. 

The common-law distinction between 
wills of realty and wills of personalty does 
not obtain iff California 1(S 

The custom in California under the Mex- 
ican government authorizing two witnesses 
to a will, operated as a repeal of the law 
requiring three witnesses 1(^ 

The title of office added by a ministerial 
officer attesting a" will may be disregarded, 
and he be considered an attesting witness.. VXt 

Witnesses ignorant of language in which 
a will is drawn, not interpreted, are incom- 
petent , t 102 

An unprobated will executed in Califor- 
nia under the Mexican government is not 
a nullity, and its due execution may be 
proved to sustain title to property there- 
under 102 

A will is to be construed under the law 
as existing at the time of testator's death. . 158 

Devise of property in Third street may 
be explained to mean property in Fourth 
street 488 

Proceeds of mortgages identified in lands 
will pass under a devise of "proceeds" of 
such mortgages which were foreclosed be- 
fore testator's death 621 

Devise construed to give a fee simple 
conditional and not a fee tail, and rules by 
which such devises determined 16 

Vested and contingent remainders, how 
determined 1170 

Annuities charged on real and personal 
estate will be paid out of personalty if 
there is sufficient to pay both annuities 
and legacies not specially charged 521 

Otherwise the legatees will be subrogat- 
ed to annuitants already paid out of per- 
sonalty 521 
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WITNESSES. 

Page 
Wife of bankmpt is competent as to 

facts affecting his estate 831 

Neither the inventor nor a person inter- 
ested in a patent if issued are competent in 
an interference case 1072 



Hule as to privileged commonications 
does not extend to student in attorney's 
office 89& 

Attorney of bankrupt cannot add to his 
oath as a -witness reservation as to privi- 
leged communications 82 
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